Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


i 


.Google 


I'M  I 


DigilizedbyGoOgle 


DigilizedbyGoOgle 


DigilizedbyGoOgle 


DigilizedbyGoOgle 


DigilizedbyGoOgle 


DigilizedbyGoOgle 


THE 

CODES  OF  CALIFOENIA 

AS  AMENDED  AND  IN  FORCE  AT  THE  CLOSE  OP  THE 
FORTT-THIKD   SESSION   OF   THE   LEGISLATURE,   1919 

IN    FOUR    VOLUMES 


FULLY  ANNOTATED  BY 

JAMES   M.  KERR 


SECOND  EDITION 


VOLUME  FOUR 

PENAL  CODE 

Adopted  February  14,  1872 


' '  Mankind  are  at  preseDt  not  Bofficientlj' 
civilized  to  dispeow  iritb  the  ebeck  which  fear 
putB    apon    them. ' ' — Spencer's    Pfiacipleg    of 


Ethioa,  vol  t,  sec.  4S0. 

PAET  ONE— SECTIONS  1-1058 


8AN  FRANCISCO,  CALIFORNIA 

BENDER-MOSS  COMPANY 

1921 


Digitized  byGoOgIC 


COPTBIOHT  BT 

BENDEB-CHAQUETTE  CO. 

1905 

COPYBISHT    BT 

BENDER-CHAQUETTE  CO. 

1907 


COPYEIOHT  BT 

BENDER-M08S  COMPANY 

1910 

■  '*■  '      ■copjiiio^'r  4i*.  "..  ,., 

■  v®:iqif;R-Moe8  jtuiPAW*; 

1911 


COPVBIGHT  BT 
BENDER- MOSS  COMPANY 

1915 


282940 


DigilizedbyGoOgle 


FOREWORD  TO  SECOND  EDITION 


FOLLOWS  GENXItAL  PLAN,  with  some  improvements,  of  First  EditiOD, 
with  the  elimination  of  the  "Applied,  cited,  referred  to"  matter  to  moke  needed 
room  for  matter  of  more  practical  utility  and  added  features  thought  to  be  help- 
ful to  the  busy  practitioner  who  wishes  to  turn  with  least  delay  to  that  which 
pFDtnises  aid. 

REPORTS  COVERED  in  Second  Edition  which  were  not  in  First  Edition 
consist  of  all  the  cases  and  reports  appearing  since  the  First  Edition,  as  follows : 

(1)  The  unreported  cases  of  California  Supreme  Court — collected  in  Cali- 
fornia Unreported  Cases. 

(2)  Pertinent  decisions  of  the  Supreme  Court  of  the  United  States  and  of 
inferior  United  States  Reports  as  published  in  Federal  Reporter. 

(3)  California  Supreme  Court  Reports,  volumes  146-182. 

(4)  California  Courts  of  Appeal  Reports,  volumes  2-41. 

(5)  Pacific  Reporter  (California  Cases),  volumes  78-194, 

THE  ANALYSES  TO  ANNOTATIONS  TO  SECTIONS  have  been  amplified, 
and  subdivided  into  appropriate  subheads,  in  the  longer  notes,  and  the  matter 
arranged  alphabetically,  by  the  black-letter  catch-lines,  under  these  subdivi- 
sions. 

DIVUaON  OF  VOLUME  INTO  TWO  PARTS  was  found  to  be  expedient, 
because  of  the  enormous  increase  occasioned  by  the  new  matter  added.  In  mak- 
ing this  division  it  was  thought  best  to  maintain  uniformity,  as  nearly  as  prac- 
tical, in  the  size  of  the  parts,  regardless  of  the  distinction  the  Penal  Code  draws 
between  Substantive  Criminal  Law  and  Procedural  Criminal  Law. 

AN  APPENDIX  OF  FORMS,  revised  and  several  forms  added,  with  an  Index 
to  the  Forms,  will  be  found  appended  to  Part  Two. 

JAMES  K  KERR. 
Pasadena,  Cal.,  Jolj  20,  1921. 
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FOREWORD  TO  FIRST  EDITION 


THIS  IS  NOT  AN  ELEMENTARY  TREATISE  on  Criminal  Law  and  Pro- 
cedure,— although  such  a  work  could  be  studied  to  advantage  in  some  localities, 
as  is  evidenced  by  some  recent  prosecutions,  as  well  as  by  more  recent  defenses 
to  prosecutions.  An  effort  has  been  made  to  collect  and  systematically  arrange 
every  decision  in  criminal  cases  heretofore  made  by  the  courts  of  appeal  of  this 
state.  Many  cases  are  added  from  outside  states,  when  it  is  thought  they  may 
prove  assistful  to  bench  and  bar.  All  elementary  principles,  and  all  steps  in 
procedure,  are  thought  to  be  thoroughly  covered. 

ALL  IMPORTANT  STEPS  IN  A  ORIHINAL  CAUSE  have  received  espedal 
attention, — such  as  the  conduct  of  the  trial;  challenges  to  the  panel,  to  grand 
jurors,  and  to  trial  jurors ;  witnesses,  and  their  examination ;  evidence,  admissi- 
bility and  sufficiency  of;  exceptions,  the  method  of  taking,  and  how  to  be  pre- 
served so  as  to  be  available  on  appeal ;  bills  of  exception,  and  their  settlement ; 
the  verdict,  method  of  taking  and  recording,  errors  and  defects  in.  etc. 

THE  STANDPOINT  OF  THE  PROSECUTIOH  is  that  had  in  view  in  the 
writing  of  our  leading  criminal  works,  such  as  those  of  Mr.  Dishop,  Mr. 
Wharton,  Judge  McClain,  etc.  In  the  preparation  of  this  work  the  interests  of 
the  defense,  as  well  as  of  the  prosecution,  have  been  kept  constantly  in  view. 

TRULY  OYCLOPSDIO  IN  SCOPE  AND  TREATMENT  has  been  the  aim 
in  this  work;  and  neither  pains  nor  expense  has  been  spared  to  make  it  a 
volume  wherein  the  magistrate,  the  lawyer,  and  the  judge  will  find  every- 
thing in  this  state  relating  either  to  substantive  Criminal  Law  or  to  Criminal 
Procedure. 

JAMES  M.  KERR. 
San  Fkamcisgo,  Cal.,  Jaduij  15,  IBOe. 
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ADDENDA 


The  plates  to  the  Penal  Code  having  been  destroyed  in  the  fire  of  April  18-21, 
1906,  before  resetting  the  work  it  was  brought  down  to  date,  and  now  includes 
more  than  one  hundred  important  decisions  in  criminal  cases  which  had  not 
been  rendered  when  the  Penal  Code  was  first  issued  from  the  press.  In 
reprinting,  the  editor  has  availed  himself  of  the  opportunity  to  correct  errors, 
and  to  add  to  and  rearrange  many  of  the  important  notes.  Over  seventy 
pages  of  new  annotations  have  been  added.  Everything  of  importance  or 
value  has  been  included:  the  Haywood,  Jloyer,  and  Pettibone  habeas  corpus 
(under  "Kidnapping")  and  the  "graft"  cases  in  San  Francisco,  etc.  Some 
errors  of  law  and  errors  of  procedure,  which  have  attracted  world-wide 
attention,  are  pointed  out,  and  the  reasons  for  the  editor's  conclusions  are 
given.  This  is  not  done  as  the  partisan  of  a  cause,  or  in  cboler,  or  merely  for 
the  purpose  of  criticizing,  but  with  an  eye  single  to  correct  legal  doctrine, 
and  proper  application  of  the  canons  of  construction,  of  precedents,  and  of 
established  legal  principles.  This  work  is  prepared  and  printed,  not  for  the 
bench  and  bar  of  the  state  of  California  alone,  but  particularly  for  the  bench 
and  bar  of  all  the  Pacific  states  and  territories  and  the  Middle  West — some  of 
which  follow  very  closely  the  statute  law  of  California,  and  all  of  which  look 
to  California,  more  or  less,  for  precedent  and  guidance  in  matters  of  procedure 
and  practice. 

JAMES  M.  XEBR. 

Sak  Frasxsbqo,  Cal.,  August  1,  1908. 
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PART  ONE 


CONSPECTUS 


[ItefeTencet  are  to  seettoni.] 

ACT  TO  ESTABLISH  PENAL  CODE Page  1 

Seetiom. 

TITLE  AND  DIVISIONS  OP  ACT 1 

PRELIMINARY  PROVISIONS   2-24 

Part  I.     OP  CRIMES  AND  PUNISHMENTS S8^81[680a] 

Title  I.    Of  PerBoDB  Liable  to  PunlBhment  tor  Crime 2S-28 

IL    or  Parties  to  Crime ; 30-33 

in.    OI  Oltencea  Against  Sovereignty  of  the  State 37.  38 

IV.    Ot  Crimes  Agatnet  tbe  ElectlTe  FrancblBe 40-64b 

V.    Ot  Crlmee  by  and  Against  the  Executive  Power  ot  the  State. . .  8&-77 

VI.    Ot  Crimes  Against  LeglsUtlve  Power 81-88 

VII.    Ot  Crtmee  Against  Public  Justice 92-1S5 

Chapter  I,    Bribery  and  Corruption 92-100 

n.    Rescues   101. 102 

III.  Escapes,  and  Aiding  Therein 105-111 

rV.    Forging,   Stealing,   Mutilating,  and  Falsifying  Judicial 

and  Public  Records  and  Documents. 113-117 

V,    Perjury  and  Subornation  of  Perjury 118-129 

VI.    Falsifying  Evidence    132-138 

VIL     Other  OtfenseH  Against  Public  Justice 142-181 

Vni.    Conspiracy   182-1  «5 

Title  VIIl-    Of  Crimes  Against  the  Person 187-259 

Cbapter  1.    Homicide    187-199 

IL    Mayhem   203,204 

HL     Kidnaping  207-209 

IV.  Robbery    211-214 

V.     Attempts  to  Kill 216-219 

VI.    Assaults  With  Intent  to  Commit  Felony,  Other  Than 

Assaults  With  Intent  to  Murder 220-223 

Vn.    Duels  and  Challenges 225-232 

Vin.    False  Imprisonment 236,  237 

DC.    Assault  and  Battery  240-246 

X.     Libel    24S-259 
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II  CONSrECTUS. 

[BeferpnceB  ar«  to  Beetions.] 

.-•.".".       ■■  ...  Sectiom. 
Tltlfl'tX.'.  Of' Crljttes  J^eatwt  }be  Person  aad  AgAtaet  Public  Decency 

an'd  <3oQij   M6ral«.;'.;:!'.::j.;.f. ._,.., ,....- 261-3S7e 

Chapter  I,    Rape.  Abduction.  CarDht-jflniBd  ot  Ctiildren,  and  Seduc- 
tion    ;.."..';:". 261-269b 

n.    Abandonment  and  Neglect  of  Children 270-273h 

m.    AborUons    274, 27B 

IV.    Chlld-Steallng    278 

V.    Bigamy.  Incest,  and  tbe  Crime  Against  Nature     2Sl-28Sa 

VL    Violating  Sepulture  and  the  Remains  of  the  Dead 290-297 

VII.    Of  Crimes  Against  Religion  and  Conscience,  and  Other 

Oftenaes  Against  Good  Morals 299-310a 

VUl.     Indecent    Exposure.    Obscene    ExhlbitloDS.    Books    and 

Prints,  and  Bawdy  and  Other  Disorderly  Houses 311-318 

DC    Lotteries    319-326 

X.    Gaming    330-337a 

XI.    Pawnbrokers    33S-314 

XII.    Other  Injuries  to  Persona 346-367e 

Title  X.    Of  Crtmes  Against  Public  Health  and  Safety 368-402e[2] 

XI.    Of  Crimes  Against  Public  Peace 403-421 

XII.    Ot  Crimes  Against  Revenue  and  Property  ot  the  State :..  424-443 

XIII.    Of  Crimes  Against  Property 447-693a 

Chapter  I.     Arson   447-466 

II.    Burglary  and  Housebreaking 463-464 

ni.    Having    Possession    of    Burglarious    Instruments    and 

Deadly  Weapons 468,  467 

rv;    Forgery  and  Counterfeiting 470-4S2 

V.    Larceny  484-502J 

VI.    Embezzlement    603-B14 

VII.    Extortion    618-526 

VIII.     False  Personation  and  Cheats 628-538b 

IX.    P^audulently  Fitting  Out  and  Destroying  Vessels 639-643} 

X.     Fraudulently  Keeping  Possession  Of  Wrecked  Property.  644,  B4E 

XI.    Fraudulent  Destruction  ot  Property  Insured 648.  649 

Xlt.    False  Weights  and  Meastires 662-656 

XIII.  Fraudulent   Insolvencies    by   Corporations,    and    Other 

Frauds  In  Their  Management 657-673 

XIV.  Fraudulent  Issue  of  Documents  ot  Title  to  Merchandise  577-6S3 
XV.    Malicious    miuries    to    Railroad    Bridges,    Highways, 

Bridges,  and  Telegraphs 6S7-693a 

Title  Xrv.    Malicious  Mischief  694-626a 

XV,    Miscellaneous  Crimea    626-653e 

Chapter  I.    Violation  of  the  Laws  for  the  Preservation  of  Game  and 

Fish 626-637J[g) 

n.    Or  other  and  Miscellaneous  Offenses 638-664 

Title  XVI.    Gpnersl  Provisions   664-681  [6S0a] 
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COHSFBCTUS.  Ix 

[BefereDces  &Te  to  ■eetiona.] 

Beetiotu. 

Part  n.     OP  CEIMINAL  PROCEDURE 6811670 

PRELIMINARY  PROVISIONS   681-689 

Title  I.    or  tbe  PreTentlon  of  Public  Offenses 692-734 

Chapter  I.    Of  Lawful  RealBtaDce 692-694 

II.    Of  the  Interrentlon  of  the  Officers  ot  Justice 697,  69S 

m.    Security  to  Keep  the  Peace 701-714 

IV.    Police  In  Cities  and  Towns,  and  Tbelr  Attendance  at  Ex- 
posed Places  719,  720 

V.     Suppression   of   Riots 733-73* 

Title  n.    or  Judicial  Proceedings  tor  tbe  Removal  of  Public  Officers  b7 

Impeacbmeat  or  Otberrlse 737-772 

Chapter  I.    Of  Impeachments  737-763 

II.     Of   tbe   Removal   of   Civil   Officers   Otherwise   Than   by 

Impeacbmeat  76S-7T2 

Title  III.    Ot  the  Proceedlnga  In  Criminal  Actions  Prosecuted  by  Indict- 
ment, to  the  Commitment,  Inclusive 777-883 

Chapter  L    Of  the  Local  Jurisdiction  of  Public  Offenses 777-796 

IL    Of. tbe  Time  of  Commencing  Criminal  Actions 799-803 

III.     The  InfonuaUon   , 806-810 

rv.    The  Warrant  of  Arrest 811-828 

V.    Arrest  by  Whom  and  How  Made 834-851 

VI.    Retaking  After  an  Escape  or  Rescue 8S4,  855 

Vtl.    Examination  of  the  Case,  and  Discharge  of  the  Defen- 
dant, or  Holding  Him  to  Answer 868-883 

Title  IV.    Of  Proceedings  After  Commitment  and  Before  Indictment. . . .  888-930 

Chapter  I.    Preliminary  Provisions 883-890 

il.    Formation  ot  tbe  Qrand  Jury 894-910 

III.  Powers  and  Duties  ot  a  Qrand  Jury 915-930 

IV.  Presentment  and  Proceedings  Tbereon  [repealed] 931-937 

Title  V,    Of  the  Indictment 940-972 

Chapter  I.    Finding  and  Presentment  of  tbe  Indictment 940-946 

II.    Rules  of  Pleading  and  Form  ot  the  Indictment 948-972 

Title  VI.    0(  Pleadings  and  Proceedings  After  Indictment  and  Before 

the  Commencement  ot  the  Trial 976-1063 

Chapter  I.    Of  tbe  Arraignment  ot  tbe  Defendant 976-990 

n.    Setting  Aside  the  Indictment 995-999 

ni.    Demurrer    1002- lOlS 

IV.     Plea    1016-1026 

V.    Transmission  of  Certain  Indictments  from  the  County 
Court  to  tbe  District  Court  or  Municipal  Criminal 

Court  ot  San  Francisco 1028-1030 

VI.    Removal  of  the  Action  Belore  Trial 1033-1038 

VII.    The  Mode  ot  Trial 1041-1043 

VIII.    Formation  of  tbe  Trial  Jury,  and  tbe  Calendar  of  Issues 

for  Trial   1046-1049 

IX.    Postponement  or  the  Trial 1052, 1053 
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THE  PENAL  CODE 


CALIFORNIA 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

[Approved  FebrnaiT  14,  1872.] 

MTEODUCTOET  NOTE. 

1,  AmeDdment  o(  IB80.  ".  S*:  People  v.  P&rvin,  74  Cai,  H»,  le  Pac. 

a.  A«  to  power  to  prescribe  crime.  1.";  °*»«''  '■  ^o"  Datteii,  III  C*L  «6!.   TS 

3.  A«  to  the  parties  to — Rights  of  state. 

,     ,.   ,  ,       .  r,        I,  *■     A»     t»     pawcr     to     prc*erlb«     crlaac. — 

4.  -Nature  of  enme— fenBity.  Power  to  deHne  offensea   &nd   fix  penalties 

5.  Muaicipal    corporationB  —  Applicabili^   of  therefor  reetB  entirety  with  the  leglalature. 

Penal  Code  to.  Tfe  are  sovemed  by  provialons  of  our  Penal 

r«  .r.rrd".""'.''.." '.,'. ;:;, ".i  ,t.°  r  •»  ■-•■  '«•'•  •-  ->■■•  "»«■■  w. 

TSO,  79!.  800.  801.  802.  808.  888.  849.  9E0.  961.  """   no  criminal   common   law.     The  only 

9S3.   964.  9BB.  957.  968.  969.  960.  961.  961,  966.  '"'"'■'=»    ol    our    criminal    law    and    criminal 

966.  967.  968.  970.  971,  972.  976.  977.  981.  982.  Prcccdure   Is   the  Penal  Code   110011;  and  by 

986.  988.  989.  990.  990.  997.  998.  999.  1004.  1006.  '      ,  "l^**,"^*!   crenBee  to   be   meaeured.      The 

1008.  1009.  ;012.   lOU.   1019.  1.21.   1022.  102..  ""  ''"  C'l»'"«'-  ""l-  "  .ubj.cted  to  dlt- 

108S.   1«4..   1047.  1041.   1062.  1066.   1074.   1098.  'l""'"''""  ",''""'•''",•"',  '"  ■»•"»>• 

lois.  ml  1091.  1100.  1101.  1104.  nil.  mi.  J'^S!.'",';.'!!""' ",""'■  'Vt'T.t. 

■iiie    T1TT    ii»i    ii«K    ii«R    iiai    11*1    iim  *  limited  dlBcretlon,  doea  not  allect  the  va- 

:  IS  Wll: "":  llll:  \"l:  "tl:  ii":  ;;'.;'v.'  'i:'i::r:tT  ""SVi  ZTJ^ 

nil  \iz  ;s  ]'"■  s  ""■  iz  :';:•  2!.t"".vi'„r.*.S"Ti.'6'p';-'-7 '?.„■;; 

132«,   iai6,   13*6.   1349,   13E4,   13fi8,  ISBS,   13T»,  p.fini    Si  f.l    R-J*    ta  p^-    ins7-  »j»tia/«» 

I37J,    13S2.    1383,    139S.    1396.    1*01,    1439,   and  ^  ^k    "     "  il  1;  ■    i.,    »  «        V,?^ 

'         ,  ■      .,.         ,  ,'  _c     i  ,t.     U.      ,  V-   J.  Mulholland.  97  Cal.  637,  tl  Pac.  EGS. 
to  repeal  tl  S69  and  lOZE  of  the  Penal  Code 

and    to    add    a    new   section    thereto,    to    be  »-     Aa   t»    parttea    ta— Rlvkta    at    atate.— 

known  aa  I  809,  to  provide  for  proaecutlona  To  every  crime  there  are  three  parties:   (1) 

by  Information,  and  to  adapt  the  provlalona  the  prosecutor,  (I)  the  defendant,  and  (3)  the 

of    Bald    code    thereto'"    (Code    Amdls.    1S80,  "'ate.      Hence,    a    prosecution    by    the    slate 

Pen.   pt.,  p.   10).      This  act  came   before   the  '*"■  »  "Ime,  aa  embezilement  la  not  barred 

supreme  court  for  consideration  In  the  case  ^V  »  ratlllcatlon  of  the  act  by  the  party  In- 

of  People  V.  Oatea,  143  Cai.   37,  76  Pac.  337,  Jured.— State  v.  Frlsch,  45  La.  Ann.  1383.   14 

3S8,   in  which  It  was  held  not  to  be  uncon-  So.    132. 

■titutional,  as  being-  a  revision  of  the  Penal  4.  Nalare  of  erlB^— Peaaltr. — A  descrip- 
Code  requiring  a  republication  of  the  entire  tlon  or  definition  of  acta  necessary  to  con- 
eode;  the  court  holding-  that  the  object  of  stltute  a  crime  does  not  make  the  commla- 
the  act  WBB  only  to  amend  sections  enu-  alon  of  such  acts  a  crime,  unless  there  is  a 
merated,  each  aectlon  of  the  amendatory  act  punishment  annexed  to  it.  Punishment  la 
reading:  "Section  No.  —  of  the  Penal  Code  aa  necessary  to  constitute  a  crime  as  deilnl- 
la  hereby  amended  so  as  to  read  as  follows."  tlon,  and  the  repeal  of  either  Is  a  repeal  of 
The  court  further  aald:  "The  phrase.  'An  the  whole  law  creating  the  crime.  The  law 
act  to  amend  certain  sections  and  to  repeal  does  not  recogrnlse  a  man's  criminal  Inten- 
rertaln  sections,'  expressed  the  title  aa  to  tlons  as  a  crime,  and  be  can  only  be  prose- 
that  part  of  the  act." — People  v.  Oatea.  143  cuted  for  an  olTense  actually  committed,  and 
Cal.  37.  7G  Pac.  117,  StS,  tollowing  Ban  Fran-  not  for  the  offense  which  he  may  have  In- 
ciseo  A  N.  P.  R.  Co.  T.  State  Board,  ED  Cal.  tended  to  commit.  The  question  whether 
P.  C— 1                                                                    1 
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•  1  TITLE!  . 

certain  conduct  1i  *  crime  maat  bs  deter- 
mined from  the  lanKUH.Ke  ot  the  statute. 
ConatructlTe  Crimea — crimes  built  up  by  tbe 
courts  with  the  aid  o(  Inference,  Implication, 
and  strained  Interpretation— are  repuKnaQt 
to  the  spirit  and  letter  of  Bngllsh  and 
American  law.  A  concurrence  of  act  and  In- 
tent,  or  criminal   nsKllcence.  are   the   only 

public  oRense  within  the  meaning'  of  i  30  of 
the  Penal  Code,  the  onir  exception  being 
those  cases  where  malice  aforethought  fs 
made  by  |  188  of  the  same  code  a  necessary 
and  additional  element. — See  'Bx  parte  Mc- 
Nulty,  77  Cal.  Ifi4,  11  Am.  St.  Rep.  2GT,  IS 
Pac.  137:  People  t.  Elliott,  BO  Cal.  SBfl,  IT 
Pac.  431;  People  v.  HcNulty.  St  Cal.  HI,  Ifl 
Pac.  6»7,  IS  Id.  81;  People  v.  WrlKht,  St  Cal. 
G«4,  19  Pac.   140. 

9.  Xnalelpal  corporatiMU  —  ApvllcaMllty 
•f  Praal  Code  *■,— "The  provisions  of  the 
Penal  Code  oonstltule  a  general  law  appli- 
cable to  all  municipal  corporations,  whether 
created  by  freebolder  charter,  eilstlns  un- 
der special  charter  granted  prior  to  the 
adaption  ol  the  present  constitution,  or  or- 
ganised under  the  general  municipal  act. 
The  judicial  proceeding!  which  are  there 
provided  tor  may  be  Inaugurated  by  the 
grand  jury  or  by  a  private  Individual.  Under 
the  charter  the  proceeding  can  be  Inaugu- 
rated  only  by  the  mayor.  In  the  one  In- 
stance a  more  general  right  Is  conferred  t» 


proceed  towards  the  removal  ot  avoh  ofllcers 
than  In  the  other.  Authorlilng  proceedings 
under  the  general  law  to  remove  municipal 
officers  Is  not  Inconsistent  with  the  charter 
provisions  also  empowering  the  board  of 
trustees  to  do  the  same  thing.  There  are 
simply  provided  several  tribunals  In  which 
to  administer  the  same  remedy,  and  the 
remedies  are  cumulative.  The  subject- 
matter  over  which  Jurisdiction  Is  conferred 
Is  common  to  both — afllclal  delinquency: 
and  the  same  remedy  Is  to  be  applied  by 
each — removal  from  office.  It  Is  not  at  all 
unusual  for  dltferent  tribunals  to  have  eon- 
current  Jurisdiction  over  the  same  subject- 
matter,  the  same  parties,  and,  to  be  em- 
powered to  grant  the  same  relief:  and.  Id 
our  Judgment,  that  Is  the  condition  here. 
The  Jurisdiction  conferred  upon  the  board 
of  trustees  is  not  exclusive,  but  concurrent 
with  that  of  the  superior  court  under  the 
provision*  of  the  general  law.  And  the 
granting  of  this  power  to  remove  dellnttuent 
officers  by  the  charter  is  not  at  all  In- 
consistent with  the  existence  of  concurrent 
Jurisdiction  In  the  superior  court  over  the 
same  subject-matter.  Nor  did  the  charter 
provision  In  that  respect  supersede  the  gen- 
eral law  as  Inconsistent  with  the  charter 
under  f  I,  art.  XI  of  the  constitution."— 
CoCFey  v.  Superior  Court  Sacramento  Co., 
14T  Cal.  filG,  Gil.  81  Pac.  TG,  TS. 
Bee.  post,  |  IG  and  note. 

Tlie  People  of  the  State  of  California,  represented  in  Senate  and  Aaaembly, 
do  enact  as  follows : 

TITLE  OP  THE  ACT. 

%  1.    TITLE  AHS  DIVISIONS  OF  TH£B  ACT.    This  act  shall  be  known 
as  The  Penal  Code  of  California,  and  is  divided  into  three  parts,  as  follows: 
I.  Of  crimes  and  pnnishments. 
n.  Of  criminal  proeednre. 
m.  Of  the  state  prison  and  connty  jails. 

History:     Bnacted  February  14,  1872. 

Ai  to  how  cited,  see,  post,  i  24. 

At  to  how  construed,  see,  post,  f  4  and  note,  Kerr's  Cjb.  PoL  Code 
(2d  ed.),  99  4478-4484  and  note. 

As  to  meaning  of  "Penal  Code"  being  Penal  Code  ot  California, 
see  People  v.  Martin,  G8  Cal.  262,  269. 


1.  As  to  construetioD  of  the  eod«a  with  rela- 

tion to  one  another. 

2.  As  to  how  set  cited. 

3.  Arrangement  of  laws. 

4.  Laws  interwoven  with  one  another. 

5.  "Penal  Code,"  means  what, 

Pftr  eorreapaBdlng  sedtoBa,  see  Kerr's 
Cyc.  Pol.  Code  (Id  ed.),  i  i;  Kerr's  Cyc.  Civ. 
Code,  I  1  and  note;  Kerr's  Cyc.  Code  Civ. 
Proc    (Id  ed.),   i  2  and  note. 

I.  Aa  to  caBBlmetlom  of  tke  code*,  witk 
iclatl«>  to  oae  uother,  and  Ot  their  various 


II  4478  el 
1 1  and  n 


As  to  how  act  cited  eatabllaklag  tk« 
I  Code, — See.  post,  )!4. 
AmngeKeBt  ol  laws. — Nearly  all  ot 
general  laws  are  arranged,  for  con- 
is.— to  wll,  the  Civil  Code,  the  Code  of 
the  Penal  Code,  and  the 
lUt  no  one  of  these  codes 
plete  In  Itself.  Legislation  under 
le    code    is    inseparably    : 
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TITLE  OP  ACT.  H 

irltb  laBllIatlon  under  the  others;  and  lesle-  atantlve  law  eBtabllahlnK  rlchta  are  not  to 

latlon   upon  anr   imaginary   aubject  would  he  held   Inoperative  hecauae   found   In   any 

not   be   held  Invalid   b«cauBe   fonnd   In   any  particular  code. — Bnoa   v.   Snyder,   131   CaL 

particular   code.— Lewis   v.    Dunne,    1J«   Cal.  S8,  TS.  SI  Am,  St.  Rep.  ISO,  it  U  R.  A.  221, 

191.  194,  86  Am.  St.  Bep.  2ST,  GG  L.  R.  A.  SSI,  (3   Pac.  170. 

tS   Pac.   4TS.  All  tke  cades  ose  atatBtc. — See  Kerr'a  Cye. 

4.     L.W.  l>terw.*«  with  •>•  uotker,—       CW.  Code   (!d  ed).  |1  and  note.- 

We  hare  a  code   system  which   la.  for  con-  5.     "Penal    CftAe,"    Hcaaa    *rhal.^In     the 

venlence    and    partial   claaBlflcatlon,    divided  absence    of    any    showlns    to    the    contrary. 

Into  four  codes,  to  each  of  which  a  name  Is  the  words  "Penal  Code"  muat  be  presumed 

given;  but  they  are  Inseparably  interwoven  to    mean    the    Penal    Code   of   Calltornta. — 

with   one  another,   and  no   one   of  them   Is  People  v.  Mortler,  BS  Cal.  2(3,  2fit, 

complete  In  Itself,  or  absolutely  confined  to  As  to  eCeet  of  codes,  see  K^rr'*  Cyo.  PoL 

a  partlcnlKT  aiibject.  and  enactment*  of  sub-  C«da  (3d  ad.),  ||  14Tt  at  aao.  aihi  MMMb 
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THE  PENAL  CODE  OF  CALIFORNIA 


PHELIMINABY  PROVISIONS. 


I    2.  When  this  act  takes  effect. 

i    3.  Not  retroactive. 

I    4.  CohbI ruction  of  the  Penal  Code, 

{  5.  PTovisions  similar  to  existing  laws,  hoir 
construed. 

I    6.  Effect  of  code  upon  post  offenBes. 

I  7.  Certain  terms  deflneil  in  the  senses  in 
which  they  are  used  in  this  code. 

I    8.  Vniat  intent  to  defraud  is  sufficient. 

R    9.  Civil  remediea  pTeserred. 

i  10.  Proeeedinn  to  impeach  or  remore  offi- 
cers and  others  preserved. 

( 11.  Authoritj  of  courts-martial  preserved. 
Courts  of  justice  to   puuisb  for   eon- 

1 12.  Of  sections  declaring  etimee  puDiahable. 

Duty  of  court. 
I  13.  pQDisii meats,  how  determined. 


I  14.  Witness's  testimony  may  be  read  against 

him  on  prosecution  for  perjury. 
i  15.  "Crime"  and  "public  offense"  defined. 
i  16.  Crimes,  how  divided, 
t  IT.  Felony  and  misdemeanor  defined. 
I  IS.  Punishment  of   felony,  when  not  other- 


I  19.  Punishment   of   misdemeanor,   when  not 

otherwise  prescribed. 
f  20.  To  constitute  crime  there  must  be  nnity 


of  H 


{31.  Intent,   how   manifested,   and   wbo   ( 

Bidered  of  sound  mind. 
{  22.  Drunkenness  no  excuse  for  i 

it  may  be  considered. 
{  23.  Certain  statutes   specified   i 

i  24.  This  act,  how  cited. 


§2.  WHEN  THIS  ACT  TAKES  EFFECT.  This  code  takes  effect  at 
twelve  o'clock,  nooD,  on  the  first  day  of  January,  eighteen  hundred  and 
seventy-three. 

History:    Enacted  February  14,  ISTZ. 

Aa  to  effect  of  codes  generally,  see  Kerr's  Cyc.  Pol.  Code  (2d  ed.), 
Bl  447S-44S4  and  notes. 

§3.  NOT  RETROACTIVE.  No  part  of  it  ia  retroactive,  unless  expressly 
so  declared. 

History:     Enacted  February  14.  1872. 

As  to  corresponding  sections,  see  Kerr's  Cyc.  Pol.  Code  (3d  ed.), 
S3  and  note;  Kerr's  Cyc.  CIt.  Code  (2d  ed.),  %Z  and  note:  Kerr's 
Cyc.  Code  Civ.  Proc.  <2d  ed.),  S3  and  note. 


As   to    impairing   vested    rights, 
(2d  ed.).  gs  and  note. 

EETBGACTIVE  LAWS. 

1.  Retroactive  operation — Construction. 

2.  Same — Prohibitory  clauses. 

3.  Same — Registry  laws. 

4.  Same — Subsequent  amendment  to  law. 

5.  Kx  post  facto  laws— What  are. 

6.  Same — Same — Changing  panlsbment. 

7.  Same — What  are  not — Code. 

8.  Same — Same — Changing   forms   of   proce- 

9.  Sam* — Same — (hanging  place  of   trial. 
10.  Same — Same — Same — Otherwise    in    crim- 
inal cause. 

diminishing 
mt. 
I.     Retroael: 


see  Kerr's   Cyc.   Coda  Civ.   Proc 


■I  such  was  (he  Inten 
'.  Salmon,  18  Cal.  320.  3S2. 
mettvt    vffrpt   to    be    kIvcb    t< 

rr'B    Cyc.    Civ.    Code    (Zd    ed.) 


X.     9ane^Profelbllorr  >!■■■■ 


3.     Smmr- 

ot  to  have 
9  they  ma: 


s  Cyc.  Civ.  Code  (Zd  e 
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coirsTHDCTioir  of  pbti  al  codb. 


I« 


a.ctlTS   oan   not   be  bo   construed. — Bank   of  f&cto    laws. — Peopl*    y.    Mortimer.    4*    Csl. 

UklBh  T.  Ifoore,    lOt   C&l.    ITS.    G30,    39    Fac.  114.    118:    People    v.    Campbell.    E»    Cb.1.    US. 

IflTl.  tl«,   43  Am.   Rep.    SET:    State   v.   Klngily,   1« 

S.     Bi   r«t    f-rtB    Uw.— Wkat    ««.— The  "ont'  "1.  E46,  28  Pac.  1088.     See  Ala.  South 

fonowlnB  are  coneldered  ex  poel  faeto  laws:  '■    State,    88    Ala.    817,    818.    6    So.    B2.     Pta. 

1.  Every  taw  that  make,  action  done  before  ""this  v.  Stale.  31   Fla.   »1.  312,   18  So.  881. 

the  pauiIng  of  tha  law,  and  which  wae   in-  »"'^'   B'^be   v,   Blrkett,    lOg   Mich,    234.    ISS. 

nocent    when    done,    criminal,    and    punlshea  '^    N.    W.    870,      HobT.    State    v.    Ah   Jim.    > 

•uch   action-   I     Every  law   that  aKgravatoH  Mont.   IflT,    174.   SI   Pac,    78.     Neb.  Marlon   \. 

>   crime,    or'  makee    it    greater    than    it   wae  State,   SO  Neb,   H3,  249,   ET   Am.  Hep.  826.  19 

when  committed;  J.  Every  law  that  chanKee  «    W.  911.    Wyo.    In  re  Wrl«ht.  I  Wyo.  47«. 

punlBhment,  and  InlUcta  greater  puniahment  ***■  »   A™    St.   Rep.   94,  13  L.   R.  A.  748.  87 

than  law   annexed   to  crime   when  commit-  P*"^-  ^*^-   *"**■  McBurney  ».  Carson,  99  U.  S. 

ted:  4.    Every  Uw  that  alters  le^a!  rulea  of  667,  589.  26  L,  ed.  378. 

evidence,     and    receives    less,     or    different,  •.     Sane — Saae — Chan^lBK  plaec  •!  trial. 

testimony    than    law    required    at    time    of  — Law  which   simply  changes  place  of  trial 

commission  of  ofFenee,   In  order   to  convict  la  not  ex  post  facto. — Out  v.  Minnesota,  78 

the      offender. — Cald«r     v.     Bull.      3      U.      S.  U.  S,   (8  Wall.)   36.  38,  19  L,.  ed.  573:  Cook  t. 

it    Dall,)    38a.   39D,   1   Ij.   ed.   648:   Cummings  United   Slates,- 138   U.   S.    167,   ISl,    14   L.' ed. 

V.   MisBourl.  71   U.  B.    (4   Wall.)    2TT,   338,   IS  90t.  913.  11  Sup.  CI.  Rep.  288,  £75. 

^  *^-  *'*■  10.     Saw  — Saae  — Sane  — Otherwiw  l> 

*.     Sam«— SaHc — ChaaglBK  pnalakmcBt. —  crlntnal    eaoae,    as     to    statute    permitting 

A    law   is   ex   poat   facto   when   It   changes  chatiBc  of  place  of  trial  to  another  county 

punishment,  and  Inlllcta  greater  punishment  upon  application  of  prosecutor  and  without 

than  that  which   law  annexed  to  the  crime  defendant's    consent. — People    v.    Powell.    87 

when     committed.— Hartung    v.     People,     22  Cal.  S4B.  S59,  11  L.  R.  A.  76.  3B  Pac,  481.    See 

N.    Y.   B8.   lOS,   38   N.  Y.   167.   169.  Kohl  v.  Lehlback,  IflO  U.  8.  29S,  302,  40  K  ed. 

T.     Same — What    are    Bot — Code— Where  432,  IE  Sup.  Ct.  Rep.  304. 

act    to    be    punished    was    done    by    prisoner  ,i,     s«».^9««.>_Hedoetn«   «  dlBlatoh- 

after   code    took    effect,    It   can    not    be    said  |b»    pnalshneDt.— Law.    effect    of    which    Is 

that  code    became   ex   post    facto    when    ap-  simply    to    reduce    or    diminish    punishment 

plied   to  tha   prisoner.— Ex   parte   Qutlerrei.  „|th    which    an    act    was    punishable    when 

45    Cal.  429,  432.  commuted,  can  not  be  an  ex  post  facto  law. 

H  af  pro.  because  it  inflicts  no  new  or  additional  pun- 

s  changing  mare  forms  of  pro-  Ishment.— Shepherd  T.  People,  Z6  N.  Y.  407, 

cedure   In  criminal  action  are   not  ex  post  415. 

§4.  CONSTRUCTION  OF  THE  PENAL  OODZ.  The  rule  of  the  common 
law,  that  penal  statutes  are  to  be  strictly  construed,  has  do  application  to  this 
code. 

All  Hi  proTisions  are  to  be  construed  according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  objects  and  to  promote  justice. 
Hlitory:    Enacted  February  14,  1ST2. 

A*  to  rulea  of  conitructlon  of  the  codes,  see  Kerr's  Cyo.  Pol.  Code 
(2d  ed.).  SE447S-4484  and  notes;  Kerr's  Cyc.  Civ.  Code  <2d  ed.), 
I  4  and  note;  Kerr's  C;c.  Cade  Civ.  Proc.  (2d  ed,).  i  i  and  note. 

As  to  rule  of  construction  of  statutes  In  derogation  of  the  common 
law,  see  Kerr's  Cyc.  Pol.  Code  (2d  ed.),  S4  and  note;  Kerr's  Cyc. 
CIt.  Code  (2d  ed.),  {  4  and  note;  Kerr's  Cyc.  Code  CIt.  Proc  (2d  ed.), 

CONSTBUCTION  OP  PENAL  CODB—  8,  9.  Same— Consideration  of  headlines. 

RULES  FOB.  10.  Same  —  Same  —  Criminal    code    of 

1.  CoaBtmetion   of  the  eodes — As  to  inl-  Oregon. 

port  of  terms.  11,  game — Same — Editorial  note. 

2.  Same— As  parts  of  same  statute.  jg.  Same— Imposition  of  penalty   of   for- 

3.  Ssme — Certain  powers  conferred  on  a  feiture. 

•iOMTt.  13,  Same — In     criminal     matters,     Penal 

4.  Same — In  pari  materia.  Code  goyerns. 

5.  Rules  for  constnietion  of  Penal  Code —  14.  Same — Same — In   federal   courts   it   is 

All   parts   of   statute   must   be   con-  otherwise. 

sidered.  15^  Seme — Inclusion  and  exclusion. 

6.  Same— Ail  sections  to  be  read  together,  jg^  17,  game  —  Operating      glot-machine      for 

7.  Same — Ascertaining  iDtention.  cigars. 
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CONSTHucnon  of  pbhal  code. 


[prellB.  DIr. 


18.  Same — Penal    Btatutes— Not    part    of 

Penal  Code,  eoDBtruction. 

19.  Same— Policy  or  oppresaiveness  of  law. 

20.  Same—Relisnce  on  title. 

21.  Same— B«Btrietion     to     wbat     is     ex- 

£2.  Same  —  Scope  of  statuto  —  Federal 
eonrts  not  goveroed  b^. 

23.  Same — Single  subject  ezpretied  in  title. 

2i.  Same — Statute  in  affirmance  of  com- 
mon law. 

25,  Same — Statute  in  derogation  of  com- 

mon bw. 

26.  Same— Strict  conatruction— No  appli- 

cation. 
37.  Same — Same — Code   is   its   own   inter- 

28.  &me  —  Same  —  Comnon-lair  rule  re- 

pudiated. 

29.  Same — Same — Bepudiation   of  rule  of 

strict  eoQBtruction. 

1.  CoutnetloB  of  Ike  cvdcK — As  to  Ib- 
»«pt  of  teraM. — -All  provisions  of  code  arc  to 
be  construed  Recording  to  fair  Import  of 
their  terms,  with  view  to  eftect  Its  object 
and  to  promote  Justice. — People  v.  Mesa.  93 
Cal.  680,  584,  19  Pac.  111. 

3.  Same — ^Aa  wmrtm  of  Bane  ■tatote.— Pro- 
TlsiODS  o(  four  codes  s.re  to  be  construed  as 
though  they  were  all  parts  of  same  statute. 
—Clarke  v.  Mead,  102  Cal.  616,  ESO,  S6  Fac. 
SB2. 

See   Kerr's  Cyc   CIt.    Code    (2d.    ed.),    Ill 


3.  Soiue — CertalB  yowers  conferred  oa  a 
eoart  or  other  tribunal  wholly  by  statute. 
— e.  B-  power  to  suspend  sentence  iinder 
Section  1S03,  post,— the  nature  and  eilent  of 

mined  from  the  lang:uRe;e  of  the  statute  It- 
self, since  nothing:  can  be  added  to  or  tshon 
from  the  statute.  In  view  of  section  IB&g, 
Code  of  CLvIl  Procedure. — People  ex  rel. 
Llndauer  v.  O'Donnell,  superior  Judse.  JT 
Cal.  App.  192,  197.  174  Pac.  102,  104. 

•  ponrcr  of  trial  eonrt  or  ladwe  to  ana- 


Vead   ■ 

post,  t  ISOS  and 
4.     Sai 

—In  re 
Pac.  7S4. 


■   belni 

pari  materia. — Codes 
ndmus 
Burdlc 


2  Cal.  387.  39&,  44 
inectlon  see  In  re  Estate 
70,  E84,  43  Am.  St.  Rep. 
in.  12  L.  R.  A,  69E,  38  Pac.  414. 

See.  also,  Kerr's  Cyc.  Code  Civ.  Proc. 
(2d,  ed.).  {  S  and  note. 

8.  Rolea  for  eoaalnarllon  af  Praal  Cfidc. 
— .\ll  parta  of  atalnle  noat  be  roasldrrrd.  to 
arrive  at  real  Intent  of  leglala ture.— People 
T.  San  Francisco,  JS  Cal.  S9E,  600, 

As  to  eoaatnaetlon  of  peaal  Btatatea.  gen- 
erally, see  S  B,  C.  L..  p.  69.  1  10;  2B  R.  C.  L- 
p.  lOGG.  t!  281-282,  p,  lOSfl,  1290;  4  Am.  Cr. 
Bep.  479,  4»3:  9  Ann.  Cas.  684:  9  Ann.  Cas. 
747:    3    L.    R,    A.    £24;    es    L.    R.    A.    6T4i    47 


L.    R.    A.    (N.    S.)    4B;    L.    B.    A.    I916C.    43; 
I..  B.  A.  leiSA.  21G:  I>.  R.  A.   1917D,  »». 
a.     Same— AU     antloaa     ta    be    read     to- 

■etber,— The  Tartoua  sections  of  the  codo 
are  to  be  read  together  and  harmonized,  if 
reasonably  possible.- People  v.  Pryal,  23 
Cal.  App.  779,  147  Fac.  114. 

7.  SaHe^AanrtaialaB  lateal. — In  con- 
struing an  act.  It  Is  duty  of  court  to  make 
effort  to  ascertain  true  Intent  of  leKlsIature. 
to  carry  It  Into  effect, — People  ».  San  Fran- 
cisco, t«  Cal.  G9E,  601. 

8.  SaHi — (MuMrrallon  of  heBd-ItBca.— 
The  Practice  Act  is  dlrlded  Into  titles,  ctaap- 
tere,  and  sections;  and  at  head  of  each 
chapter  In  the  several  titles  Is  a  note  Indi- 
cating generally  the  subjects  to  which  the 
chapter  Is  devoted;  and  these  head-notes, 
indicating  the  particular  subjects  treated  of 
In  the  several  chapters,  are  entitled  to  more 
consideration  than  Is  the  title  to  the  entire 
act. — Barnes  «.  Jones,  61  Cal.  303,  30fl.  See 
Ex  parte  Koser,  60  Cat,  17T,  192;  Sharon  v. 
Sharon,  76  Cal.  1,  18.  16  Pac.  146;  Keyes  v. 
Cyrus,  100  Cal.  322,  226.  28  Am.  St.  Rep.  196, 
21  Pac.  722;  Hackey  v.  Miller,  SI  C.  C  A. 
119,  126  Fed.  181,  161. 

Aa  to  reaort  ••  title  In  case  of  ambiguity, 
see  par.  20,  this  note. 

9.  Head-lines  of  statutes  may  be  looked 
to  In  order  to  ascertain  their  meaning 
where  the  operative  language  of  the  act 
is    uncertain    but    of    no    value    where    the 

biguous  In  Ita  meaning.— People  v.  Nash, 
16   Cal.   App.    320.   114    Pac.   784. 

10.  Same  —  Haae  —  Crlaalaal  Cftde  of 
OrrKoa,  fully  chapterlzed,  sectlonlzed,  and 
with  the  syllabi  of  the  different  chapters, 
was  submitted  to  the  legislative  assembly, 
and  by  that  body  passed  In  exactly  the 
shape  in  which  It  now  stands  upon  the 
statute  books.  These  syllabi  became  parts 
of  the  law  and  furnished  the  highest  source 

to  the  nomenclature  of  the  said  code. — 
State  of  Oregon  v.  Vowels,  4  Ore.  324,  326. 

11.  Sane — Same  —  E^dttarlal    note.  —  The 

rule  laid  down  In  the  preceding  sections 
relative  to  the  consideration  of  the  head- 
line In  the  construction  of  a  code  section 
applies  in  those  cases,  only.  In  which  the 
legislature  provides  the  head-line,  and  not 
to  those  cases  In  which  the  head-line  Is 
supplied  by  some  outside  party.  The  legis- 
lature that  enacted  the  Penal  Code  In  1872 
supplied  head-lines  to  each  section  of  that 
code,  and  such  head-lines  are  a  part  of  the 
code.  In  all  the  amendments  to  the  Penal 
Code  since  Its  enactment,  with  exceptions 
that  they  prove  the  rule,  all  head- 


line! 


■t  of  tl 


by   . 


Itside 


.  to  which 

they  are  prefixed,  and  can  not  be  resorted 
to  for  the  purposes  of  construction.  In  the 
Cyclopedic  Penal  Code,  and  in  all  the  other 
Cyclopedic  California  Codes,  all  the  orig- 
inal  head- lines   bave   been   retained   wber- 
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ever  It  wa>  practicable  to  do  ho;  and 
wherever  In  subaequent  enactments  or 
amendmentB  the  leKlalature  provJdeil  tiead- 
llnes  they  are  used.  Where  anything  la 
Ddded  to  the  head-line  by  the  editor  to  the 
head-line  provided  by  the  leKlslature,  the 
added  matter  ia  thrown  la  bracketa.  Hence 
ihe  head-lines  of  the  Crclopedio  Codes  are 
a    part    of    the    reapectlve    sectlooe    of    the 


■  af  penallr  of  foi^ 
(eltmrc, — Penal  atatutes  ahould  not  receive 
construction  wblch  unduly  favors  Imposi- 
tion of  penalty  (or  forreltura.— Snell  v. 
Bradbury,    139   Cal.,   379,    131,    T3   Pac.   15D. 

tS.  8«Be — In  criBtnal  matters.  Penal 
Code  cavrraa. — Aa  to  criminal  matters  we 
are  Kovemed  by  provisions  of  our  criminal 
rode,  and  It  Is  unnecessary  to  Inquire  what 
was  rule  of  common  law  respecting:  them. — 
People  V.  West,  49  Cal.  SIO,  (11.  See  United 
States  T.   Caonon,   1   Utah   lil,  114,  7   Pac. 


14.     Sai 


I   federal  < 


',  and  the  provisions  of  the  Penal 
Code  of  California  do  not  control  the  pro- 
ceedings of  the  circuit  court  of  the  United 
States  Blttlns  In  the  State  of  California.— 
St  Clair  V.  United  States,  1S4  U.  B.  114,  14 
Sup.  Ct.  Rep.  1001,  38  U  ed.  936,  I<  Cr.  L. 
Mag.  110. 

See,   also,  par.    11,  this  nots. 


■ad  r 


When  legislature  makes 
ticular  statute,  and  affirms  seneral  statute 
on  subject-matter,  and  from  framework  of 
act  It  Is  apparent  that  legislature  designed 
romplete  scheme  for  this  matter,  this  Is 
leKislaclve  declaration  that  whatever  ,1s 
<-mbraced  In  the  new  law  shall  prevail  and 
Vhalever  Is  excluded  shall  be  Ignored.— 
Stale  V.  ConklinR.  13  Cal.  SOI,  Ell.  Consult 
In  this  connection  Fraser  v.  Alexander,  T5 
Cal.  147,  16i,  18  Pac.  76T:  People  v.  Hon- 
■  haw.  73  Cal.  4ie,  442,  13  Pac.  413;  Mack  V. 
Jastro,  lie  Cal.  130,  131.  58  Pac.  372:  Spo- 
nogte  V.  Curnow,  13G  Cal.  680.  S84,  S9  Pac. 
:S&:  San  Francisco  &  T.  l^  Co.  v.  Martuns, 
138  Cal.  1Z3,  230,  71  Pac.  337:  Keeae  v.  Den- 
ver. 10  Colo.  118.  121.  16  Pac,  82E;  Mercer 
V.  Mercer,  IS  Colo,  App.  237,  247,  67  Pac. 
7£0:  Burgess  v.  Memphis  R.  Co..  18  Kan. 
53.  B6. 

Ifl.  Saase — O  Pent  I  as  slot-machlaea  for 
elcars. — Under  the  provisions  of  the  above 
section,  requiring  the  Penal  Code  to  be  con- 
strued according  to  the  fair  Import  of  Its 
terms.  It  la  not  an  offense  to  operate  a  alot- 
machlne  on  which  gamea  are  played  for 
cigars. — Ex  parte  Wltllams,  7  Cat.  Unrep. 
301.  87  Pac.  5«G. 

Bee,  post  11  320  and  831.  and  notea. 

17.  This  construction  of  the  above  section 
la  thought  to  have  been  at  the  time  unwar- 
ranted upon  any  reasonable  and  sound  rule 
of  construction,  and  Is  of  course  not  a 
"precedent"  upon  the  question  since  the 
enactment  of  section  310a,  post,  in  1911.  On 
general  principle  the  decision  was  unsound 


and  SKHlnat  the  almost  If  not  quite  u 
mous  weight  of  authority;  accordli 
which  any  game  of  hazard  under  an  s 
the  beaten  i 


Inks    < 


cigj 


mbllnt 


1    la 


clearly  within  the  provisions  of  the  above 
HBcCion  denouncing  and  penallilng  "gam- 
bling."— See  among  other  cases:  Ark.  State 
V.  Wade,  43  Ark.  77,  61  Am.  Rep.  560.  inwa 
State  T.  Mauer.  7  Iowa  406:  State  v.  Cooster. 
10  Iowa  453:  State  v.  Leicht,  17  Iowa  28; 
State  V.  Blahel,  39  Iowa  41.  Hy.  McDanlel  T. 
Com.,  69  Ky.  (S  Bush)  328;  Stahe]  v.  Com.. 
70  Ky.  (7  Buah)  387.  Masa.  Com.  v.  Taylor. 
80  Mbbb.  (14  Gray)  IS.  N.  B.  Lord  v.  State. 
18  N.  H.  326,  41  Am.  Dec.  279.  N.  J.  Brown 
v.  State,  49  N.  J.  L.  SI,  T  Atl.  340.  «.  Y. 
Hltchlns  V.  People,  39  N.  T.  464,  1  Cow.  Cr. 
Rep.  97.  Tean.  Walker  T.  Slate,  82  Tenn. 
(2  Swan)  137.  Tex.  Bachellor,  10  Tex.  2Sg; 
Van  Wey  v.  State,  41  Tex.  831;  Tuttle  T. 
State,  I  Tex.  App.  348;  Stone  v.  State,  t 
Tex,  App.  875;  Humphreys  v.  State,  14  Tez. 
Cr.  Rep.  434,  SO  9.  W.  1066. 

18.  Same — Peaal  atatatea — Not  part  of 
the  Peaal  Code,  ahould  b«  construed  by  the 
rule  preacrlbed  for  the  construction  of  the 
Penal  Code.  The  rule  laid  down  In  the 
above  section  la  a  common-aense  one,  a  rule 
which  must  be  acknowledged  Juat  and 
proper,  and  which  does  not  operate  to  Im- 
properly deprive  any  person  of  hia  liberty. 
At  the  time  the  code  was  adopted,  this  rule 
was  Intended  to  apply  to  the  entire  body 
of  criminal  law  In  this  state,  and  It  was 
manifestly  the  intention  that  the  old  com- 
mon-law rule  of  such  strictness  (applied 
sometimes  without  reason  or  aense),  should 
be  abrogated. — In  re  Mitchell,  1  Cal.  App. 
396,   308.   82  Pac.   347. 

IB.  Saaif — Policy  or  aparesslveaeis  of 
law. — Courts  have  nothing  to  do  with  policy 
or  oppreaaivenesa  of  act,  and  have  no  power 
to  remedy  the  grievance. — People  v.  San 
Fr&nclsco,  36  Cal.  G9G,  601. 

ao.  Sane  —  ReUaace  aa  title.  — Where 
meaning  of  body  of  act  Is  doubtful,  the 
title  may  be  relied  on  aa  an  aasiatance  In 
arriving    at   conclualon:    but    it    can    not    be 

trolling  any  positive  provision  of  the  act. — 
People  ex  rel.  Flynn  v.  Abbott,  18  Cal.  359. 
385:  People  v.  San  Francisco.  36  Cal.  595. 
602:  Hagar  v.  Board  of  Supervisors.  47  Cal. 
222,  232:  In  Matter  of  Boston  MIn.  ft  M. 
Co,,  61  Cal.  524.  626;  Barnes  V.  Jonea.  61 
Cal.  303.  308;  Weed  v.  Maynard,  52  Cal.  469. 
462:  Karris  v.  Board  of  Supervisors,  52  Cal. 
663,    660;   Sx  parte  Koser,    60  CaL   177.    102. 

As  ta  conalderiag  kead-llaeo  In  Interpre- 
tation of  section,  see  pars.  8-11,  this  note. 

As  to  retinlreBcnt  tkat  title  embrace  « 
single  aabjeet,  only,  see  par.  13,  this  note. 

21.  Sane — RestrlcHOB  to  what  is  ex- 
pressed.— In  cai^  of  statute  which  deals 
with  constitutional  right  of  owner  of  prop- 
erty to  make  contracts  relating  to  Its  u^e 
and  enjoyment,  restriction  of  right  can  only 
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BO  to  form  of  c 
tended  by  construction  beyond  what  1b  ei- 
preHflcd.— 8neII  v.  Bradbury,  111  Cal.  3T», 
382,   T3   Pac.   ISO. 

33.  SaHB  —  Scope  of  Btatatc  ^  EVdcral 
cvartB  Hot  Koveracd  hy. — Statutes  of  the 
■everal  statea  regulaKng  remedies  by  means 
□f  Judicial  proceedlnKS  are  lo  be  under- 
stood as  Intended  lo  apply  only  to  proceed- 
IngH  In  courts  of  particular  state,  unless  It 
clearly  appears  that  they  were  Intended  lo 
have  wider  scope;  and  In  absence  of  clear 
eipresBlon  of  legislative  will  to  thol  eUect. 
it  Is  not  to  be  Inferred,  waiving  question 
of  power,  that  Btate  statute  was  Intended 
to  furnish  remedies  to  suitors  In  federal 
courts,  whose  powers  are  derlTed  wholly 
from  constitution  and  laws  of  United 
States.— Majors  t.  Cowell.   El  Cal.  «7S,   482. 

See,  also,  par.  14,  this  note. 

33^     Baa 

Iltle.— A  constitutional   ; 

of  certain  class,  shall  e 


il   Cal.   624,  628. 


t   par.    20.   this 


34.  Same — Statate  !■  ■« 
OB  Ibw. — Prior  to  code, 
ate.  where  tt  was  In  afflrmance  ol  con 
law.  was  oonslruad  as  was  rule  by  thi 
',   13  Cal.   87,   9G. 


law. — Baker 
See   Kerr's   Cyc.   Civ,   Codi 


void  If  tide 
utlonal  com- 
In.  &  M.  Co., 

•>  title   In 

lee  sf  eoB- 


as.  9ui«— StnlateB 
«•■»•■  law.— Prior  to 
derogation  of  common  law  were  strictly 
construed,  especially  when  they  opened 
door  to  perjury  or  fraud.— II 0 tall ns  v.  Cro- 
nise.  2  Cal.  60,  BI;  People  v.  Buster,  11  Cal. 
:iE.  221,  2SI;  Turner  v.  Tuolumne  Co.  W. 
Co.,  25  Cal.  39T,  StS.  400;  Plna  *.  Peck,  Jl 
Csl.  159,  161. 

See  Kerr's  Cyc.  Civ.  Code  (2d  ed.),  |  4. 
note  pars.  14-16. 

M.  Sbm(— atrIM  eoMBtrMttoB— Nb  appU- 
eatlOB. — Rule  that  penal  statutes  are  to  be 
strictly  construed  has  no  application  to 
this  code.— People  v.  Soto,  41  Cal.  67,  It. 
See  Snell  v.  Bradbury,  139  CaL  379.  382. 
78  Pac   160, 

pretFF. — Established  rule  ol  common  law 
undoubtedly  was  that  penal  statutes  should 
receive  strict  construction  In  favor  of  one 
upon  whom  penalty  was  to  be  Indicted;  but 
this  rule  has  been  abrogated  by  the  code, 
which  has  constituted  Itself,  In  (his  respect. 
Its  own  Interpreter, — Bx  parte  Outlerrei,  4S 
Cal.   419,  4tl. 


25  Pac.   1110 
».     Sane- 


aa  been  repudiated 

legislative    enact- 
,    88    Cal.    136,    137, 


(2d   ed.), 


§  6.    PROVISIONS  SIMILAIt  TO  EXISTINO  LAWS,  HOW  CONSTRUED. 

The  provisions  of  this  code,  so  far  as  they  are  Bubstantially  the  same  as  exist- 
ing statutes,  must  be  construed  as  eontinuatioiis  thereof,  and  not  as  new 
enactments. 

History:  Enacted  February  14,  1ST2:  amended  by  Code  Commls- 
BloQ.  Act  March  16,  1901,  StaU.  and  Amdts.  1900-1,  p.  133,  declared 
unconstttuttonal  tn  Lewis  t.  Dunne,  134  Cal.  291,  86  Am.  St.  Rep.  257, 
55  L.  R.  A.  833,  66  Pac.  478.  See  Kerr's  Cyc.  Civ.  Code  (2d  ed.), 
i4;  Kerr'a  Cyc.  Code  CIt.  Proc.  (2d  ed.),  Pt.  I,  introductory  note. 

A«  to  construction  of  sections  of  the  codes  similar  to  statutes  ex- 
isting at  the  time  of  thetr  adoption,  see  Kerr's  Cyc.  Pol.  Code  (2d  ed.), 
i  5  and  note:  Kerr's  Cyc.  Civ.  Code  (2d  ed.),  S  5  and  note;  Kerr's  Cyc. 
Code  Civ.  Proc.  i  5  and  note. 

§  6.  EFFECT  OF  CODE  UPON  PAST  OFFENSES.  No  act  or  omission, 
commenced  after  twelve  o'clocb[,]  noon[,]  of  the  day  on  which  this  code 
takes  effect  as  a  law,  is  criminal  or  punishable,  except  as  prescribed  or 
authorized  by  this  code,  or  by  some  of  the  statutes  which  it  specifies  as  con- 
tinuing in  force  and  as  not  affected  by  its  provisions,  or  by  some  ordinance, 
municipal,  county,  or  township  regulation,  passed  or  adopted,  under  such 
statutes,  and  in  force  when  this  code  takes  effect.    Any  act  or  omission  com- 
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menced  prior  to  that  time  may  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  code  had  not  been  passed. 
History:     Enacted  February  14,  I8TS. 

Subiequent  statute  Increasing  punishment  Is  ex  post  tacto,  and  Im- 
peratlTe  upon  past  offenseB.— See  U.  S.  Const.,  Art.  1,  §10;  10  Fed. 
SUU.  Ann.  (2d  ed.),  pp.  190,  916  et  seq.;  1  Hennlng's  Qen.  Laws  (3d 
«d.),  p.  wtlv. 

EFFECT  UPON  PAST  OFFENSES. 
I.  Abolition      of      commoo-la 

CommisBioDen '  note. 
i.  Contempt  proceedings. 

3.  Effect    o(    code    on    anterior 

Commissi  oners'  note. 

4.  Proseeutioii — Crimes  committed  prior  to 

Penal  Code. 
5,0.  Same — B/ information. 

7.  Same — No  erime  or  offense,  when. 

5.  Same — Purpose  of  section. 

I.  Abril(l*>  •!  eSMiH*B-Iaw  •■«■•*•— 
CMBnlaatoBna'  vote. — The  comm[aslonsra 
U]':  "Section  111  of  the  Crimea  and  Fun- 
Ishment  Act  of  18G0  (Stata,  18G0,  p.  12S), 
u  amended  March  SI,  ISES  (State.  1B66,  p. 
4SS).  among  other  thing*  declares  that 
'everr  act  or  oflenae  not  defined  by  statute, 
which  Is  a  misdemeanor  at  common  law,  la 
a  misdemeanor  In  this  state.'  This  amend- 
ment added  to  the  contusion  alread/  exlst- 
ingr  In  our  criminal  laws,  bo  that  at  the  time 
of  the  adoption  of  this  code  an  examination 
or  more  than  six  thousand  statutes,  and  the 
whole  body  of  the  common  law,  was  nec- 
essary before  It  could  be  determined  what 
■ft*  or  omissions  were  penal.  Elvery.one  la 
presumed  to  know  the  law:  yet,  under  the 
tyatfm  then  exIstlnK  In  this  state,  such 
knowledge  was  as  unattainable  by  the 
masse*  as  It  would  have  been  were  the 
laws  -written  In  small  characters  upon  high 
pillars.'  It  may  well  be  doubted  whether 
a  state  has  the  moral  rl^ht  to  hold  the 
cltlien  responsible  for  an  act  or  omission 
not  evil  within   Itself,   which  act  or  omission 


It 


Bslble  t 


rohlblled  by  law.  At  least.  It  Is  clearly 
the  duty  of  the  state  to  give  to  every 
cltlsen  ready  means  by  which  a  knowledge 
of  the  penal  laws  may  be  attained.  To  this 
end.  under  the  lllle  of  'Crimes  and  Punish- 
ments.' has  been  brought  every  act  or  omis- 
sion made  punishable.  The  dinicultleB 
encountered  may  be  Illustrated  by  the  fol- 
lowing Instances;  The  revenue  laws  contain 
more  than  fifty  penal  clauses;  the  election 
laws  more  than  thirty:  the  corporation  laws 
more    than 


447. 

3.  EKeet  of  ca4e  «■  aatcriar  crlnaes— 
CoMMlealCBeTs*  B*te. — The  commissioners 
further  say:  "In  so  far  as  this  code  de- 
clares acts  criminal  which  heretofore  have 
not  been  so  regarded,  or  Increases  the  se- 
verity, or  changes  the  kind  of  punishment 
Inflicted  tor  a  crime  defined  by  our  former 
laws,  the  familiar  provision  of  the  federal 
'Constitution  prohibiting  ex  post  facto  laws 
forbids  that  It  be  made  applicable  to  acts 
committed  before  It  takes  effect. — U.  S. 
Const.,  art.  I,  110,  subd.  1;  Calder  v.  Bull. 
S  Dalt.  3SS:  Fletcher  v.  Peck,  C  Cr.  87.  138. 
In  so  far  as  It  diminishes  the  severity  of 
the  punishment  by  prescribing  a  less 
amount  or  duration  of  penalty  of  the  same 
kind  with  tbat  Infilcled  under  the  former 
law,  there  may  be  no  constitutional  reason 
to  prevent  Its  being  made  applicable  to  all 
oCfenses.  Irrespective  of  the  date  of  com- 
mission,—Hartung  V.  People,  2a  N.  Y.  9B: 
Commonwealth  v.  Uott,  21  Pick.  492;  Kaene 
V.  State,  3  Chandl.  (Wis.)  lOS.  Ameliora- 
tions ot  punishment  Introduced  by  statute 
are  often  expressly  extended  to  prior  of- 
fenses. No  natural  right  arises,  however. 
In  behalf  of  an  offender  to  claim  the  benefit 
of  a  subsequent  statute  mitigating  the  pen- 
alty for  offenses  like  his  own,  though  clem- 
ency readily  awards  It  to  him.  Conveni- 
ence and  simplicity  In  the  administration 
of  penal  Justice  should  control  upon  this 
point.  The  commissioners  were  ot  opinion 
that  any  attempt  by  general  words  to  ren- 
der such  mitigations  ot  punishment  as  are 
Introduced  by  the  code  applicable  to  ante- 
cedent offenses  Is  calculated  to  raise  nice 
and  embarrassing  questions  as  to  whether 
a  given  modlflcatlon  Is  a  mitigation  or  not. 
They  observe  that  It  has  been  held  that  the 
judiciary  can  not  determine  whether  a  pro- 
vision that  no  person  convicted  of  a  capital 
offense  shall  be  executed  until  after  a  year's 


t  fro 


L  the 


ot    the    gent 


Tlslons  of  a  penal  character.  Through  all 
ihcse  TSrlous  acts  the  commlsBloners  ex- 
tended thoir  examination,  drew  (roro  them 
their  penal  clauses,  and  Inserted  them — 
pruned  ot  redundant  and  contradictory  mat- 
ter— In   the   Penal  Code,  under   appropriate 


3      renteapt    rrMec4lBgih    under    ||  1109. 
C.   C.  P.,   et  seq.,   ars  not   affected   by   the 


severe  than  a  former  law  Imposing  abso- 
lutely the  punishment  of  death. — Hartung 
V.  People,  22  N.  Y.  95.  lOS.  Also,  that  a 
substitution  of  Imprisonment,  not  exceed- 
ing   seven    years,    for    whipping,    has    been 

Strong  V,  State.  1  Blackf.  (Ind.)  193;  Herber 
V.  Stale.  7  Tex.  68.  They,  therefore,  recom- 
mended that,  as  it  is  necessary  to  retain  the 
former  system  of  prohibitions  and  pen- 
alties to  a  great  extent,  as  respects  acts 
already  committed  It  be  retained  complete. 
and   applied   to  all   acts   committed   before 
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the   hour   «t   which   thla  code    takes   eSecL  Wrlsht.  3  Wyo.  ITS,  48S.  tl  Am.  St.  Rep.  94. 

It   a  criminal   statute    la    changed    between  17  Pac.  GS5. 

the   time  of  the   commission    of  an   ollense  ,      »■■.— W.  oHmc  •»  oa«-H.  whe»^Il 

and  conviction,  but  contains  B  saTlnB  clause  „„„     i,,     „,nembered     that     we     have     no 

to  the  effect  that  the  change  shall  not  apply  criminal   common    law.      All   our    public    of- 

to   tho   trial   of  offensea  committed   prior  to  fg„,„    ^^    Crimea    are   atatulory.      Unless    a 

such    change,    the    punishment    la    regulated  ,,a,utB  exists  maJtlnK   an  act  a  crime  or  a. 

by  the  old  law.— People  v.  QUI,  1  Cal,  SBB."  p„j,i,^   offense,    no   one    can    be   adjudged    to 

4.  PraaeeBtloB — Otnes  eOBBltted  «rlai  suffer  punishment  for  the  commission  of  It. 
ta  PeBBl  Code — Persons  accused  of  crimes  however  heinous  It  may  be,  when  tested  ac- 
commltted  before  Penal  Code  toolc  efTect, '  cording  to  the  ordinary  criterion  of  publlo 
must  be  tried  under  form  of  procedure  pro-  duty  or  public  obligation, — Bi  parte  Kearny, 
vided  In  auch  code.— People  t.  Mortimer,  it  bS  Cal.  311.  US. 

Cal,   114,  111.  ggg  Introductory  note  to  i  1,  par.  I. 

5.  Sane— By    l>ton>atloB — Where    atat-  j_     j,^, I^p»«m  af  thU  seetlVB  clearly 

ute   requires  that   Its   violator  shall  be  pro-  „„     to     provide     that     offenses     committed 

ceeded  against  by  Indictment,  and  this  stat-  before  code  took   effect  should  bo  punished 

ute   la   repealed,   an   Information  can   not   be  un^er  prior  laws,  and  that  those  committed 

1  stained  for  an  offense  before  such  r 


ider  prior  laws,  and  that  those  c 

_.terwards  should  be  punished  In  pursuance 

—People   T.    Tladale,    67    Cal.    104,    107.      See       „,  ^^,^  ^ode    thereby  rendering  it  olear  that 

UcCarty  v.  Btate.  1  Wash.  177.  180.  31  Am.       m^   ^^da    waa   not   amenable    to   charge   of 

St.  Bep.  163,  3G  Pac.  191.  ^„,„^    ^„    .^    P„,t    ,^t„    Uw.— People    t. 

«.     DIstlDgBlakedi      People     v.      HcNulty,       Mortimer,  41  Cal.  Ill,   111. 


§7.  GEKTAIN  TXKMB  DEFINZD  IN  THE  SENSES  IN  WHIOH  THEY 
AXE  USED  IN  THIS  CODE.  Words  ased  in  this  code  in  the  present  tense 
include  the  fnture  as  well  as  the  present;  words  used  in  the  maficuline  gender 
include  the  feminine  and  neater;  the  singular  number  includes  the  plural,  and 
the  plural  the  singular;  the  word  "person"  includes  a  corporation  as  well  as 
a  natural  person;  the  word  "county"  includes  "city  and  county";  writing 
includes  printing  and  typewriting;  oath  includes  affirmation  or  declaration; 
and  every  mode  of  oral  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "testify,"  and  everywritten  one  in  the  term  "depose";  signature  or 
subscription  includes  mark,  when  the  person  can  not  write,  his  name  being 
written  near  it,  by  a  person  who  writes  his  own  name  as  a  witness ;  provided, 
that  when  a  signature  is  made  by  mark  it  must,  in  order  that  the  same  may 
be  acknowledged  or  serve  as  the  signature  to  any  sworn  statement,  be  wit- 
nessed by  two  persons  who  must  subscribe  their  own  names  as  witnesses 
thereto. 

The  following  words  have  in  this  code  the  signification  attached  to  them 
in  this  section,  unless  otherwise  apparent  from  the  context : 

1.  The  word  "wilftUly,"  when  applied  to  the  intent  with  which  an  act  is 
done  or  omitted,  implies  simply  a  purpose  or  willingness  to  commit  the  act,  or 
make  the  omission  referred  to.  It  does  uot  require  any  intent  to  violate  law, 
or  to  injure  another,  or  to  acquire  any  advantage ; 

2.  The  words  "neglect,"  "negUfi^enoe,"  "negligent,"  and  "negligently" 
import  a  want  of  such  attention  to  the  nature  or  probable  consequences  of  the 
act  or  omission  as  a  prudent  man  ordinarily  bestows  in  acting  in  his  own 
concerns ; 

3.  The  word  "corruptly"  imports  a  wrongful  design  to  acquire  or  cause 
some  pecuniary  or  other  advantage  to  the  person  guilty  of  the  act  or  omis- 
sion referred  to,  or  to  some  other  person ; 
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4.  The  words  "malice"  and  "malicional;"  import  a  wish  to  vex,  annoy, 
or  injure  another  person,  or  an  intent  to  do  &  wrongful  act,  established  either 
by  proof  or  presumption  of  law; 

5.  The  word  "knowingly"  imports  only  a  knowledge  that  the  facts  exist 
which  bring  the  act  or  omission  within  the  provisions  of  this  code.  It  does 
not  reqture  any  knowledge  of  the  tmlawfulness  of  such  act  or  omission ; 

6.  The  word  "bribe"  signifies  anything  of  value  or  advantage,  present  or 
prospective,  or  any  promise  or  undertaking  to  give  any,  asked,  given,  or  ac- 
cepted, with  a  corrupt  intent  to  influence,  unlawfully,  the  person  to  whom 
it  is  given,  in  his  action,  vote,  or  opinion,  in  any  public  or  official  capacity; 

7.  The  word  "veuel,"  when  used  with  reference  to  shipping,  includes  ships 
of  all  kinds,  steamboats,  canal-boats,  barges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of  merchandise  or 
persons; 

S.  The  words  "peace  oflScer"  signify  any  one  of  the  officers  mentioned  in 
section  eight  hundred  and  seventeen  [post] ; 

9.  The  word  "magiBtrate"  signifies  any  one  of  the  officers  mentioned  in 
section  eight  hundred  and  eight  [post] ; 

10.  The  word  "property"  includes  both  real  and  personal  property; 

11.  The  words  "real  proper^"  are  coextensive  with  lands,  tenements,  and 
hereditaments ; 

12.  The  words  "personal  property"  include  money,  goods,  chattels,  things 
in  action,  and  evidences  of  debt; 

13.  The  word  "monUt"  means  a  calendar  month,  unless  otherwise  expressed; 
the  word  "day-time"  means  the  period  between  sunrise  and  sunset,  and  the 
word  "night-time"  means  the  period  between  sunset  and  sunrise; 

14.  The  word  "will"  includes  codicil; 

15.  The  wml  "writ"  signifies  an  order  or  precept  in  writing;  issued  in  the 
name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word  "process" 
a  writ  or  summons  issued  in  the  course  of  judicial  proceedings ; 

16.  W<nrd8  and  pbraies  tniut  be  constnied  acctnrdliit;  to  the  context  and  the 
4>pToved  usage  ot  the  language;  but  technical  words  and  phrases,  and  such 
others  as  may  have  acquired  a  peculiar  and  appropriate  meaning  in  law,  must 
be  construed  according  to  such  peculiar  and  appropriate  meaning; 

17.  Words  giving  a  joint  authority  to  three  or  more  public  officers  or  other 
personi,  are  construed  as  giving  such  authority  to  a  majority  of  them,  unless 
it  is  otherwise  expressed  in  the  act  giving  the  authority ; 

18.  When  the  seal  of  a  court  or  public  (rf^cer  is  required  by  law  to  he  affixed 
to  any  paper,  the  word  "seal"  includes  an  impression  of  such  seal  upon  the 
paper  alone,  or  upon  any  substance  attached  to  the  paper  capable  of  receivin;; 
a  visible  impression.  The  seal  of  a  private  person  may  be  made  in  like  maunT, 
or  by  the  scroll  of  a  pen,  or  by  writing  the  word  "seal"  against  his  ji!!:::c; 
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19.  The  word  "state,"  when  applied  to  the  different  parta  of  the  United 
States,  includes  the  District  of  Oolumbia  and  the  territories,  and  the  words 
"United  States"  may  include  the  district  and  territories; 

20.  The  word  "sectitHi,"  whenever  hereinafter  employed,  refers  to  a  section 
of  this  code,  unless  some  other  code  or  statute  is  expressly  mentioned. 

History:  Enacted  February  14,  1872;  amended  Marcb  30,  1S74, 
Code  Amdts,  1873-4,  p.  419;  by  Code  CammlsHlon,  Act  March  IB,  1901, 
Stats,  and  Arndte.  1900-1,  p.  434,  held  unconstitutional,  see  blBtory, 
SB  ante;  amendment  re-enacted  March  ^1,  1905,  Stats,  sad  Amdts. 
1905,  p.  63S. ' 

As  to  further  definitions  of  words,  see.  post,  SI  IB,  119,  4G4,  46S, 
69Sli  and  the  sectloas  relatfos  to  each  separate  ofFense. 


DEFINITION  OP  TERMS  USED  IN  CODE. 
1,2.  In  general — '"County"  is  not  a   per- 

3.  Same — Mascnline    including    feminine 

4.  Same— "Oaths"  or  "affirmations." 
5,6.  Same — "Person"  includes  an  artifleial 

7.  Same — Signing — It  is  suffieient  "sign- 

ing," when. 

8.  Same  —  Same  —  Signing  coupons   ot 

bonds. 

9.  Same  —  Same  —  Same  —  Adoption  of 

printed  signature. 

10.  Same — Same  —  Same  —  Printed  signa- 

ture is  valid. 

11.  Same — Same  —  Same  —  Sufficiency    of 

printed  signature. 

12.  Same— "Writing"     inclndes     "print- 

13.  Subdivision  1 — "Wilful"— As  to  what 

H.  Samer-Same— As   to   ordinaiy   signifi- 
cance being  intention. 
15.  Same — Same — la  not  neceagarily  teeh- 

10.  Same — Same — Non-essential  ingredient. 
17.  Same — "Wilful,    deliberate,    and    pre- 
meditated." 
18-20.  Same— "WUfnlly"    means    intention- 
ally. 

21.  Same — Same— To   do   a   thing   "vril- 

fully." 

22.  Subdivision  2 — "Negligence"  ia  omis- 

sion to  do  something. 
23.24.  Subdivision     4  —  "Malice"  —  As     to 

definition  of. 
2S,  26.  Samp — Same — Code  definition  does  not 

exclude  all  other  proper  definitions. 

27.  Same — Same — Correct  instruction. 

28.  Same — Same— Cutting  telegraph  wires. 

29.  Same — Same- Is  iil-will. 

30.  Same — Same — Same— Does  not  amount 

to  ' '  malice. ' ' 
3J.  Same— Same — la  a  wrongful  act. 


33.  Same  —  Same  —  Killing    ia    mklieloiu^ 

34.  Same^" Malice  in  fact" — la  criminal 

Ubel. 

35.  Same — "Malice     in     law" — Presump- 

tions of  conclusive  and  disputable. 

36.  Same — Same — Legal  malice,  or  malice 

aforethought. 

37.  Same — Malice  in  murder. 

38.  Same — "  Malicionsly. " 

39.  Subdiyision  5 — Ignorance  of  lair. 

40.  Same — Word  "knowingly." 

1,42.  Subdivision  6 — "Bribe"— This  ilefini- 


—Pleading  acts  constitu- 

l.  Same — Same  —  Specification   of   acts 

constituting, 
i.  Subdiviaion  11 — Term  "property,"  as 

applied  to  lands. 
3.  Same — Same — How  not  conDneil. 
I.  Subdivision  12 — "Personal  property" 

Defined. 
i.  Same — Same — Credits   are   not — Taia- 

9.  Same — Same — Debta    or    credits     duo 

debtor. 
9.  Same — Same — Includes   choaes   in  ac- 

1.  Same — Same — Includes  franchises. 

i.  Same — Same — Includes  moneys,  credits, 

1.  Same — Same — Includes  tangible  prop- 

3.  Same — Same — PromisBory  note. 

7.  Same — Same — Bigbt  to  take  and  prose- 
cute an  appeal. 

i.  Same  —  Same  —  Solvent  debta  — 
Taxation. 

).  Subdivision  13— Word  "month." 

0.  Same  —  Words  "night-time"  and 
"day-time." 

L  Subdivision   14 — Conatmction  of  wills. 

i.  Subdivision   15 — Word  "writ." 

4.  Subdiviaion    16— "  Anything   of   value 

or  advantage,   present   or   prospec- 
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G5.  Same — Same — Crime  complete,  when. 

66.  Same  —  CoDstnietiou      according      to 

pnpntar  sense. 

67,  Same — Same — "Corpus  delietL" 
69.  Same — Same — "Corral." 

69.  Same — Same — ' '  Disinter ' '    is    not    a 
technical  word. 


70. 


ing  effect  to  all  words,  etc       GSG,  SET. 


8.  Snne  —  Same  —  Slsnlav  e«BpaBa  of 
bonds. — One  who  la  required  to  sign  cou- 
pons of  bonds  may  Blgn  them  by  printed 
facsimile  of  his  autosraph,  adopted  for  such 
purpose,  thoug-h  statute  doea  not  expressly 
I  It. — PennlriBton  v.   Baehr,    4B  Cai. 


71.  Same — Ordi[iar7  and  general  a 

72.  Same — "Penal  Code"  meana  what. 

73.  Same — "Penned  and  corralled," 

74.  Same — "Pro  rato"  for  "pro  rata." 

75.  Same — Right  of  appEal. 

76.  Same  —  Teehnicat    words  —  Popular 

77.  Same — Technical  aignificance. 

78, 79,  Same — Worda  not  prohibiting  eppesL 

80.  Subdivision    17 — Words    giving    joint 

authority. 

81.  Subdivision    IS — "Seat" — Impression 

on  paper  oaij  constitutes, 

82.  Sane — Same — Assumption   from   word 

S3.  Same — Same — A  scroll,  when  sufficient, 
84.  Same — Recording,    in — Seal   need    not 
be  copied. 

,  see  1  J 
i  II  and  note. 


■me  — Same  —  Same  —  Adopllon  ol 
prlDtrd  slKBBtBTC, — The  clerk  of  board  of 
supervisors  may  adopt  printed  slg-nature. — 
WIlliBms  V.  McDonald,  G8  Cal.   B2T,  E2R. 

ID.  8bh( — Sane^Snine  —  Prlale«  slKna- 
fon  Is  valid. — Fact  that  name  of  plalntlll's 
attorney  attached  to  complaint  Is  printed. 
Instead  o(  being  written,  does  not  Invalldaln 
Judgment  on  such  complaint. — Hancock  v. 
Bowman,  1»  Cal.  413,  414. 

11.  Same — Same  —  Saaie  —  S>nciCHCT  o( 
printed  ■!*■>( ure. — The  printed  signature 
ol  the  clerk  of  a  board  o(  supervisors  to 
the  resolution  of  Intention  Is  sufflclent,  In 
action  for  foreclosure  of  street  assessment. 
— WIlllamH  V.  McDonald,   68  Cal.  EZT,   S29. 

12.  Sane — "WrttlaK"  Includes  "prlntlac." 
—People  V.   Mortler,   GB  Cal.  2S2.   269. 


ler...  see  1  Ker 


t.  County 
poratlon,"  within  the 
section,  strictly  speakli 
mandate  In,  —  Cal.  App, 


"person,"    or    i 


;   183   Pac.  879. 


sesder  under  above  section  did  noi 
valid  an  Indictment  returned  by  i 
Jury   composed    of   eleven    men    an 


eight 


192  of  Code  Ot  Civil  Procedure,  ap- 
proved May  is,  1917. — People  V,  Lensen,  34 
Cat  App.  SSB.  167  Pac.  406. 

An  to  nnBlelvalltr  not  belnc  ■  "eanntT" 
within  the  meaning  Of  I  19,  post,  see,  post, 
(  21.  note  par.  8, 

4,  Same — ^nlhs"  or  '^■■rmntlans,'' — See 
Kerr-8  Cyc.  Code  Civ.  Proo.  (Id  ed.),  !l  17 
and  20RT.  and  notes. 

5.  Sbbf— "PcmoB"  iBclnden  an  nrtlllclal 
body  or  person,  such  as  a  corporation. — 
DouRlasa  v.  Pacific  M.  S.  a.  Co.,  4  Cal.  804, 
30S:  People  v.  Palermo  L.  i  W.  Co.,  4  Cal 
App.  717,   89  Pac.  721. 

«.  CoBpuV)  Central  Pac.  R.  Co.  t.  State 
Board.   60  Cal.   SB,  60, 

7.  S*H( — SisBlBK— II  to  anllelent  '^ten- 
IBK**  of  complaint  that  It  has  mark  of  plain- 
tllT  made  after  his  Initials  and  before  his 
surname,  accompanied  by  Jurat  of  official 
that    such    complaint    was    subscribed    and 


vllful 


-    winingne 


r   this 


mit    act 
—Peo- 


ple V.  Sheldon,  68  Cal.  184,  488.  9  Pac. 

14.  Same — Same — As  to  ordlnnrj-  HlKMlB- 
cnuce  belna  tutrntlon. — In  law  of  divorce  It 
does  not  Imply  any  malice  or  wrong  toward 
other  party. — Benkert  v.  Benkert.  32  Cal. 
467,   470. 

18,  Sane — Sane— Is  not  neoessarllr  le«h- 
nienl,  and  does  not  always  Imply  any  malice 
or  wrong  toward  other  party. — Towle  v. 
Matheua,   130  Cal.    G74,   E7T,   81   Pac.   1064. 

ent,— It  Is  mistaken  notion  that  posltivo 
wilful  Intent  to  violate  criminal  law  Is  ea- 
aantlal  Ingredient  In  every  criminal  offenBe. 
and  where  there  Is  absence  of  such  Intent 
there  Is  no  ofFense.  This  Is  especially  so 
as  to  atalutory  olTenees. — People  v.  O'Brien, 
96  Cal.   171,  177,   31    Pac.  4S. 

IT.      Sane — "Wllfnl,    drllbemte,    and    pre- 

which  they  relate.  If  Intended  to  be  con- 
Joined,  may  be  regarded  aa  cumulative,  and 
merely    giving    force    to    suhject-tnattcr    by 


and    1 


I     of    ] 


)ng   such  words. 
If  I 


be  rend  i 

Junctlvely.— People  v.  Pool.  27  Cai.  672,  681. 
See  Lovett  v.  State.  30  Fla.  142.  164,  17 
L.  R.  A.  70B,  11  So.  650;  State  v.  Lopes.  16 
Nev.    407,  414. 

18.     Same    —   "WliraHr"      means      Intea- 
tioaally,  as  dlstlngulBhed  from  accidentally 
arlly.  designedly,  purposely,  ob- 


lely. 


tarlly.  dell 

Koverned  by  the  will,  w 

son.  or  wllhoul  yleldlnt 

&.  Ens-  Encyc.  of  Law  {2d  ed.)  626. 


reason. — 29  Am. 
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the  Penal  Code, 
■ectlon  T,  HubdlvlsEon  1.  that  the  word 
"nlltully,"  when  applied  to  the  In- 
tent with  which  an  act  la  done  or 
omitted,  ImpllsB  simply  a  purpose  Or 
willingness  to  commit  the  act.  Includes, 
rather  than  excludes,  the  Idea  that  ths 
parson  doing  the  act  was  fully  conscious  o(, 
or.  In  other  words,  that  he  knew  what  lie 
was  doing-  and  all  of  the  circumstances  con- 
nected thprewith  which  made  the  doing 
wilfully' 


DEFINITION    OP   WORDS    AND    PHRABISS,  [PnllM.  DiT. 

Sa^e — Sane — Tonwt     iaalnellOB.  — 

Is  no  error  In  Instructing  as  to  gen- 


o  Injure 


mother 


violate 


t  when  the 


Is  used,  as  In   this  Information,  In  c 

1th   a  epectHc   statement   ehowlnE    i 
e  to  Injure  another,  it  Implies  a  crim 


ised  In 

It  Implies 


1«7  Pac  eSB. 

20.     When  the  word  "wilfully- 
connection  with  a  speclfli 

InK  a  purpose  to  Injure  i 
a  criminal  Intent,  when  the  doini 
act  with  that  purpose  Is  a  crimli 
People  V.  Okomoto.  2f  Cal.  App. 
rac.  E98. 


31,     Bnmt — Sane — T*     d* 
tuny"  Is  to  do  It  by  design, 
pose.— People  v.  Von  Tledems 
1S6,  E3  Pac.  165. 


,  SabdlTlBloB  S — "NncUrenr*"  In  amla. 
to  do  eomethlng:  which  a  reasonable 
.  guided  by  those  considerations  which 
narlly  regulate  conduct  of  human  af- 
1  would   do.   or   doing   something    which 


lable 


.    It    I 


but   always 

of    time,    place,    or    person.- 

Kler,  H  Cal.  63.  TG,   Bl  Am. 


luld 


-Richardson    ' 


ibdlvmion  4— "Maim"— .«■  t< 

post,   I  188  and  note. 

t   does   not    define    such    ' 

!d  In  section  188,     There  cfl 

prejuc 


p   in   1 


fcullon    for    murder.— 
1G9  Cal.   G3,  145  Pac.  520. 


i.     Sane — Same  —  Code     dcaaltlDa     diwa 
FxelBde   all  otkcr  praprr  deABltloa*  0( 

word  "malice"  and  If  defendant  desires 
n  the  language  of  the  code  he 
should  request  such.— Donatl  v.  Rlghettl. 
9  Cal.  App.  46.  40,  9T   Pac.  1128. 

2ii.  This  code  definition  Is  applicable  to 
all  cases  where  the  word  "malicious"  Is 
used  as  a  part  of  the  definition  of  an  of- 
fense. It  Is  only  In  cases  where  In  the 
description  of  the  offense  some  qualification 
Is  made  as  to  the  meaning  of  that  term  or 
as  to  the  proof  thereof,  that  a  defendant 
has  a  right  to  further  Instruction  upon  that 
eubject. — People  v.  Wilkinson,  30  Cal.  App, 
4T3.  15S   Pac.  lOAT. 


120    Cal.     1S9, 


eral  Import  of  word  "malice" 
BubdlTlsion  4  of  this  section,  an 
following  it  with  specific  deflr 
when  used  In  code  as  an  elen 
of  murder. — People 
202.  53   Pac.  4TT. 


wirea. — An  act  such  as  cutting  telegraph 
wires  is.  In  contemplation  of  law,  done 
maliciously  where  It  Is  wrongful  and  Is  done 
Intentionally.- Davis  «.  Paciflc  T.  &  T. 
Co.,   12T   Cal.  312,    319.   5S   Pac.   S»». 

-Im  lll-wl  11.— "Malice"  In 
I  Ill-will  against 


ind  in 


i  leg 


e  It  r 


120  Cal.  128. 


lawful  B 

cause  or  excuse. — Peo 

382.  3Ga.  S  Pac.  111. 

30.     Sasae  —  Sane  —  Same  —  Dora     aat 

hatred,  [11-wllL.  and  the  like,  does  not 
amount  to  legal  malice;  but  proof  of  hatred. 
lll-Wlll.  and  the  like,  is  always  allowed  in 
cases  of  homicide,  for  they  are  smoldering 
embers  which  may  be  kindled  Into  active  or 
legal  malice  when  touched  by  the  wand  of 
opportunity. — People  ».  Taylor,  IS  Cal.   266, 


inaily,     without     Just 
's   P.    Ins.    Co.. 


tul 


Int 


malice. — Maynard   v.   FIremi 

34   Cal.    43.   53.   64,   91   Am,   Dec.   673. 

Sa.  Same — Sane — KIIUbk  by  mistake  la 
without. — Where  a  killing  Is  the  result  of 
mistake,  It  would  seem  to  follow  that  kill- 
ing was  without  "malice."— People  v.  Me- 
lendres.   139  Cal.  54R,  651,  63  Pac.   109. 

n.  Same— Same — KlUlas  Is  mallclaaB, 
wl>«.~If  killing  ba  unlawful  and  Inlen- 
tlonal.  It  Is  dlfflcult  to  comprehend  how  It 
can  be  otherwise  than  malicious.  There 
certainly  would  be  an  intent  to  do  wrong- 
ful act, — People  v.  Kernaghan,  It  Cal.  609. 
618,  14  Pac.  B66  (per  Temple,  J.,  dissenting). 

34.  Same — "HmIIh  ■■  tact"— la  erlnlul 
libel. — Imports  a  wish  to  vox.  annoy,  or  In- 
jure another  person. — Davis  v.  Hearst,  160 
Cal.  168,   lis   Pac.   530. 

W.  Same— "Malipe  In  law" — Pnaamptloaa 
at  eoBeiBBlve  aB*  dlspatable — Malice  in  law 
Is  shown  by  "an  intent  to  do  a  wrongful 
act.  established  either  bjr  proof  or  pre- 
sumption." This  Is  the  malice  of  pleading 
and  proof,  and  where  malice  Is  presumed  In 
publication,    and    Is    essential    to 


the 


mptioi 


9    PUbll- 


whereas,   If  presumed  fro 

cation    alone.    It    Is   disputable,    and 

come  by  establishing  a  Justifiable  motive.— 

Davis  V.  Hearst,  160  Cal.  163.  116  Pac.  530. 

3€.  Same — Same — I«kb1  mallee.  or  mallee 
■  (orelhauKkl,  of  the  statute,  denotes  wrong- 
ful act  done  Intentionally  and  without  causa 
or  excuse.— People  t.  Taylor,  36  Cal.  355. 
263. 
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at.  Sbm*— Kalln  ■■  mardrr^'Hallce" 
necessary  to  constitute  tbe  criminal  act  at 
murder,  1b  somathlng  more  than  the  "mal- 
ice" de lined  In  thla  Bubdl vision  of  above 
eectlon. — People  t.  Wayaman,  1  Gal.  App. 
»«.  lis,  81  Pac.  1087.  See  People  v.  Dice, 
lid  CaL  188,   61   Pac.    477. 

W.  SBSe-^Malleioiulr."— Where  defend- 
ant inteDded  to  destroy  bridge,  and  Its  de- 
struction by  him  waa  wrongful  act,  It  Haa 
done  "mallcloUHly."— People  v.  MyrlnK.  1** 
Cal.   161.   tSG,   7T   Pac   »76. 

a.  Snhdlrlaiaa  B— IvBaraaec  o(  law.— 
Subdivision  G  of  thla  section  accord!  with 
maxim  that  person  who  has  done  an  act 
which  1*  ciimlDal  can  not  defend  himself  by 
reason  of  this  Ignoranca  of  the  law,  and 
rule  above  stated,  th&t  Isnoranca  of  fact 
does,  and  Ignorance  of  law  does  not,  ex- 
cuse.— People  V.  Burns.  76  Cal.  827,  631,  17 
Pac.  64«. 

M.  Smbm — Word  '^bowIbkIt,"  when  used 
In  any  section  of  Penal  Code,  must  be  con- 
■iru«d  to  Import  only  knowledge  of  facts.— 
People  V.  Burns,  75  Cal,  827,  630,  17  P*o. 
«4«. 

41.  S>MlTlal*a  0— "Bril>«"-^rklii  de«Bl- 
ih>B  of  the  word  "bribe"  la  quoted  In  People 
T.  Harkham.  tt  Cal.  1ST,  168,  48  Am.  Rep. 
700.  10  Pac.  630. 

42.  The  legislative  deflnltlon  of  this  sec- 
tion has  been  held  to  embrace  all  the  es- 
■entlali  of  the  crime  of  bribery,  and  when 

plates  that  a  promise  to  give  a  public 
oftlcer  anything,  which  may  have  a  future 
existence  and  value,  with  Intent  to  unlaw- 
fully Influence  him  In  his  Mflclal  action. 
constitutes  bribery.— People  v.  Vlnclltone, 
IT  Cal.   App.   E16,  120  Pac.  438. 

«L  S>HC — SBBie  — Pleadiag  sets  esBstf. 
tattrng. — Material  acts  or  facts  which  con- 
■tlluta  legislative  deflnltlon  of  bribery  of 
public  oftlcer  are.  giving  to  him  something 
"of  value  or  advantage,  present  or  pros- 
pective," or  giving  "any  promise,"  or  enter- 
ing Into  any  "understanding"  to  give 
something  of  value  or  advantage,  and  In 
prosecution  for  this  otTenae  acts  and  facts 
which  legislature  haa  said  shall  constitute 
offense  must  be  alleged. — In  re  Bunkers,  1 
CaL  App.  61,  TO,  1  Cal.  App.  Dec.  41,  60,  81 
Pac.  74S. 

44.  SBBt— Ban*  —  Sp««llleBIlBB  of  sets 
caaatltatlBiE — It  Is  essential  that  acts  con- 
stituting bribe,  as  defined  In  subdivision  Oof 
this  section,  be  speclfled  with  reasonable 
certainty,  so  as  to  enable  defendant  to 
answer  specific  charge  against  him. — People 
v.   Ward.   110  Cal.   tOO.  87!,  ITS,  4Z  Pac.  894. 

45.  ^BbdlTlaloB  II— Tem  "propertr."  •■ 
Bi>FU*4  t«  ■&■<■,  embrnces  all  titles,  legal 
or  equitable,  perfect  or  Imperfect. — Tesche- 
macher  r.  Thompson,  16  Cal.  11.  34,  7S  Am. 
Dec.    161, 


Term  "property  1 


intly  comprehen- 

ctuary 


title  In   fao,   but  Is  i 

whether    It    be    leasehold    or   mere    right    0( 
possession. — State  v.  Moore,  12  Cal.  6G,   70. 

4T.  BBbUvlBlaB  IX-^PeiBBBBl  prspertr'' 
— Dcflsed. — "Property"  Is  an  exclusive  right 
of  poBsesslng.  enjoying,  and  disposing  of  a 
thing— McKeon   r.    BIsbee,    »  CaL    137,    142, 


)  Am.  : 


i.  641. 


48.  Bbbc — Sasae — Crcdlla 
tloB. — "Credits"  are  not  "property"  subject 
to  taxation,  within  the  meaning  Of  artlcla 
XI,  section  13  of  constitution.- People  v. 
HIbernIa  B.  &  L.  Soc,  61  Cal.  243,  240,  31 
Am.  Rep.  704. 

AeMor.! — In  statute  concerning  proceedings 
supplementary  to  execution,  debta  or  credits 
due  to  debtor  are  considered  property.- 
Adams  v.  Hackett.  7  Cal.  1«T,  201. 

BO.  SBHe— flBBie — Incladea  ekoacs  t»  nc- 
tloB. — "Persona!  property"  Includes  things 
In  action  and  evidences  of  debt. — People  v. 
Richards.  67  Cal.  412.  432,  ES  Am.  Rep.  T16, 
I  Pac.   818. 

SI.  Same— SBBB—lBeladefl  frBaehlses.  — 
"Personal  property"  Includes  franchises. — 
Spring  Valley  W.  W.  Co.  ».  Sctaottler.  6t 
Cal.  60.    11«. 

S3.  Sane— aaaie — laelBdes  BieBcys.  cred- 
its, etc.  —  "Personal  property"  Includes 
moneys,  credits,  bonds,  stocks,  dues,  fran- 
chises, and  all  other  matters  and  things, 
real,  personal,  and  mixed,  capable  of  pri- 
vate ownership.— Const.  1879,  art.  XIII,  |  1, 
1  Hennlng's  Qen.  Laws    (3d.  ed.>,   p.   icl. 

63.  "Personal  property"  Includes  money, 
goods,  chattels,  things  In  action,  and  evi- 
dences of  debt, — People  v.  Reed.  70  Cal.  629, 
633,  11   Pac.  676. 

M.  San»— Sane — IbcIbMb  laaglble  prop- 
erty. — Word  "property"  Includes  not  only 
visible  and  tangible  property,  but  also 
choses  In  action,  such  as  solvent  debts  se- 
cured by  mortgage. — People  T.  Eddy.  43  CaL 
331,  JJ8.  18  Am.  Rep.  141. 

SB.  Sane— Bane  —  ProBlssory  aatea.  — 
Promissory  note  Is  personal  property. — 
Davis  V.  MltchelL  14  CaL  SI,  88. 

66.  Promissory  note  does  not  become 
personal  property  within  the  meaning  of 
the  subdivlstons  of  above  section  and  sec- 
tion 632.  post,  defining  and  punishing  get- 
ting money  or  property  under  false  pre- 
tense, until  after  It  has  been  delivered  to 
the  payee  or  to  another  for  him. — People  v. 
Rippe,  32  Cal,  App.  611,  163  Pac.  606. 

07.  Sbbc— Saoip— RIgkt  to  take  anc: 
anurcale  bb  appeal  Is  "personal  property," 
within  meaning  o(  secdon  613  of  the  renal 
Code,  and  threat  made  for  purpose  of  In- 
ducing appellant  to  dismiss  an  appeal  is 
threat  made  with  intent  to  extort  property 
from  another.— People  v.  Cadman.  67  CaL 
G62,  664. 


>alaed.— 

B8.     Saar— SBBe  —  Salveat  debta  —  Taxa- 

nflned  to 

tloa.— Solvent    debts    are    "property"    liable 
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[Piella.  SIT. 


to  taxation. — Savlnga  tc  !■.  Soe. 
Cttl.  416,  «87. 

na.  SubdlTtalan  IS— IVDrd  XKOBth"  means 
calendar  month,  and  not  lunar  month, — 
QroBB  V,  Fowler,  21  Cal.  192,  3S6:  Bprag-us 
V.  Norway,  31  Cal.  173,  178;  Savlnga  A  I* 
6oc.  T.  Thompaon,  Si  Cal.  ttT.  ISO. 

See  note,  78  Am.  Bt.   Rep,   IS«.   38G. 

a*.  Sane— Words  »Blskl'tlne"  and  "dar- 
tlne"  !■  bBrfflairi  aa  to  senerally,  aee,  poat, 
(  461  and  note. 

01.  SnbdlvUISH  14 — CoMlraetloa  of  wlUa, 
• — For  certain  rules  of  construction  pre* 
Bcrlbed  by  Civil  Code  for  the  Interpretation 
,    see   Rosenbars    v.    Frank,    E8   Cal. 


387,   4 


Austin,  4<      strued  accordlOK   to  context   and   approved 
usage    of    the   lanffUBKC. — People    v.    Baum- 
th"  means       S»rtnor,  138  CaL  78,  74,  SE  P»c.  874. 

70.  Sbbc— ^Ivlac  eSeet  (•  all  wardn.  ete. 
—If  practicable,  effect  !■  to  be  given  to  all 
the  words  and  provlBlona  of  a  statute  In 
construing  It.— Appeal  of  Houghton,  42  CaU 
3S,  E3. 

71.  S>BC~-OFdlmary  aad  gCBrrnl  scaae. — 
It    word    used    In    statute    la    not    technical 


s  Kerr's  Cyc.  Civ.  Code  (3d  e 


Sabdlvlalaa 


—■Wara 


word  "writ"  Infers  an  order  1 
BUCh  order  is  writ  of  procesa,  under  Bub- 
divlslon  15  of  this  section.— Wlllard  v.  Su- 
perior Court,  33  Cal.  456,  468,  28  Pac.  1120. 
<3.     BoMlvlaloB    10 — "AaytklBy    of    valac 


Ktivt 

whtch. 


offer  a  thing  In  the  futur 
time  agreed  upon  for  future  delivery,  will 
have  being  and  value  Is  to  offer  a  valuable 
thing  within  the  meaning  of  the  statute. — 
I'eople  V.  Vlnclllone,  17  Cal.  App.  bli.  IZD 
Pac.  433. 

64.  The  phrase  la  held  to  imply  a  future 
existence  and  probable  value  of  the  thing 
offered  baaed  upon  present  indications:  end 
it  is  not  necessary  to  a  completion  of  the 
crime  of  offering  to  give  a  bribe  that  the 
thing  offered  as  a  bribe  should  have  a  pres- 
ent existence  or  a  dellnlte  and  ascertained 
value.— People  v.  Vlnclllone.  17  Cal,  App, 
515,  120  Pac.  438. 

M,   wkea. 


la.     Sane— upcaal  Cvde"  neana  the  Pena) 

Code   of  Call tornla.— People   v.   Mortler.    SB 
Cal.    262,   269. 

T3.  Sbbc — "PeBBcd"  aad  •'evrratlcd."  — 
Where  language  of  statute  concerning:  pen- 
ning or  corralling  of  aheep  Is,  "penned,  cor- 
ralled, or  housed  on,  over,  or  on  the  borders 
of  any  such  atream,"  thlB  plainly  Implies 
that,  wiihln  the  meaning  of  auch  statute, 
nay  be  Incloaed  by  n 


-As    thi 
?ndenc> 


ait — Same — Crlnr 

gravamen  of  the 
the  thing  offered  i 
Juallci 


,   the  offense 


mplet 


a  bribe 
rrupt    ofl 


I    official 


the 


public  officer   with  a  corrupl 

lawfully    Influence    him    In    I 

duct,  which  may  have  a  future  exialenc 

nroapectlve  value.— People   v.   Vlnclllone 

Cal.  App.  516,  120  Pac.   138. 

M.     SaiHF  —  Caaatrnctton     aeeordlag 
popnlar  aeaae. — -In  construlne   statutes. 
words  are  to  be   taken   In   their  usual  and 
popular  senae,  unleas  they  hav«  well-under- 
Btood  technical  meaning.. — Appeal  of  Hough- 
ion,  42  Cal.    35,  EZ. 

«T.  Same — Same — "Cocpna  delicti"  means 
the  body  of  the  offense,  the  essence  of  the 
crime.-— People  v.  Wagner,  29  Cal.  App.  363, 
155  Pac.  649. 

es.  Same — Same  —  "Corral"  comes  from 
the  Spanish  language,  and  1b  to  be  con- 
strued according  to  ItB  approved  usage; 
and   It    la   proper,   therefore,    to    Bhow   what 

Borda,  105  Cal.   63S,  639,  38  Pac.   1110. 

69.  Save— Baaae — «DlalBter"  la  aot  a 
techaleal  word,  nor  has  It  acquired  peculiar 
meaning  In  law;  It  must,  therefore,  be  con- 


Drdlni 


ral, 


ally  built  on  t 
such  use  of  Ihe  words 
rralled"  la  authorised. — 
105   Cal.    636,   640.    38    Pac. 


"penned"    and    "ci 
People   V.   Borda, 

74.  Saaie— «Pra  ml*"  t«r  ">ra  rata." — 
For  circumatancea  under  which  words  "pro 
ralo"  were  evidently  Intended  to  be  "pro 
rata,"  see  RosenberK  v.  Frank,  58  Cal.  337, 
404. 

75.  Sane-riKlght  of  appeal.— If  a  statute 
1b  capable  of  being  so  construed  bb  to  main- 
tain right  of  appeal  without  violating  well- 
It  should  be  given  that  conatructloi 
peal  of  Houghton,   42  Cal.   36,   52. 


■ed  In 


n  of  c 


which  differ 


Ing,  unlesG 


the 


technical  aense, 
71  Its  popular  signl  Heat  Ion, 
d  to  It  Its  popular  mean- 
ery  nature  ot  the  subject 
context  auggeats,  that  It  Is 
technical   sense.— Weill   v. 


employed    In    Its 
Kenlletd,  54  Cal.  Ill,  113. 

77.  Saue  —  Technical       slKnlfleatloa.  — 

Wherever  It  la  apparent  that  a  grantor  has 
used  technical  word  to  express  Idea  differ- 
ent from  Ita  technical  algnlflcatlon,  court 
will  conatrue  It  accordingly. — Central  Pac. 
R.  Co.  v.  Beal,  47  Cal.  151,  163. 

78.  Same — Worda  aot  problbitluK  appeal. 
— A  statute  making  a  Judgment  "llnfll  and 
conclusive"  does  not  prohibit  an  appeal. — 
Appeal  of  Houghton,  42  Cal.  35,   54,    57. 

79.  The    general    rule    la,    that    a    private 
agency    must    be    executed    by    all, 

he  case  ot  arbitrators  chosen  to 
private  controversy;  but  where  a 
agency    Is   created   by   law,    or   la 


aa    In 
settle  s 
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public  In  Its  nature,  and  requires  the  exer- 
cise of  deliberation,  discretion,  or  Judgment, 
whether  It  be  Judicial   or    quast-Judli 


Us    chat 


.    the 


other 


In 


while  all  the  trustees,  asents,  or  offlcers, 
except  where  the  law  makes  a  less  number 
a  quorum,  must  be  present  to  deliberate,  or, 
what  is  the  same  thing-,  must  be  duly  noti- 
fled  and  have  an  opportunity  to  be  present. 
yet.  except  where  the  law  clearly  requires 
B  Joint  action  of  all.  a  majority  of  them, 
where  the  number  la  such  as  to  admit  ot  a 
majority,  if  preseot.  may  act,  and  their  act 
will  be  deemed  an  act  of  the  body, — ColTey 
T.  Superior  Court,  S  Cal.  App.  tbi,  4(9,  SS 
Fac.  HO. 

M.  SaMlTlalOB  17— IVarda  kIvIbk  Jolat 
«Bth«rlty  to  three  or  more  public  oRlcera 
or  other  persons  are  construed  as  slvlns 
Buch  authority  to  a  majority  of  them,  un- 
less It  Is  otherwise  expressed  in  the  act 
giving-  the  authority. — Talcott  v.  Blandlns. 
54  C^L  1S».  193. 

See  Kerr'B   Cyo,   PoL   Code   (2d  ed.).   I  IB 


Sclent  to  constitute  a  seal. — Connolly  v. 
□oodwin,   5  Cal.   220.   221. 

SZ.  Sane — Same — AasunpliOB  tmiii  word 
•■aul." — It  will  be  BBHumed  from  the  word 
"seal"  embraced  In  brackets  appearing  In 
notary's  certlflcate  printed  In  transcript 
that  original  was  properly  executed. — 
Touchard  v.  Crow,  JO  Cal.  160,  J6S,  SI  Am, 
Dec.  108. 

SS.  Sane — Sane— A  acroll,  ntkCB  snf- 
flclent. — An  Impression  made  by  pen,  In- 
stead ot  stamp,  upon  paper,  constitutes  a 
good  seal.  Hence,  a  scroll,  with  the  word 
•■seal"  written  within,  or  with  the  Initials 
"U  8."  therein,  la  sufflclent.— Hastings  v. 
Vaughn,  6  Cal.  31B,  318. 

S4.  Sane— Record  I  ■«,  la — Seal  >eed  >ot 
fee  copied. — In  copying-  sealed  Instrument. 
It  la  not  necessary  to  copy  seal,  but  It  must, 
appear  from  record  that  instrument  copied 
la  under  seal. — Smith  T.  Dall,  13  Cal.  GIO.. 
SIS;  Jones  v.  Martin,  IS  Cal.  ISE.  IGT, 


1 8,     WHAT  DTTENT  TO  DEFRAUD  IS  SUPPIOIBNT.    Whenever,  by  any 

of  the  provisions  of  this  code,  an  intent  to  defraud  is  required  in  order  tO' 

constitute  any  offense,  it  is  suSicient  if  an  intent  appears  to  defraud  any 

person,  association,  or  body  politic  or  corporate,  whatever. 

History:     Enacted  February  14,  1S72. 

g  9.  OlVn.  REMEDIES  PRESERVED.  The  omission  to  specify  or  affirm 
in  this  code  any  liability  to  damages,  penalty,  forfeiture,  or  other  remedy  im- 
posed by  law[,]  and  allowed  to  be  recovered[,]  or  enforced  in  any  civil 
action  or  proceeding,  for  any  act  or  omission  declared  punishable  herein,  docs 
not  affect  any  right  to  recover  or  enforce  the  same. 

History:     Enacted  February  H,  1872. 

fense.  This  question  we  hare  treated  else- 
where, where  the  full  dlscuaslon  and  the 
authorities  will  be  found  collected. — See  1 
Kerr's  Wharton  on  Cr.  Law  (Uth  od.>.  t  J9: 
B  Kprr"s  Wharton  on  Cr.  Proc.  (9th  ed.). 
It  139B,   1396. 

3.  Sbiih — CoBsplraer  to  caainit  «>  of- 
leaBC  Is  merged  In  the  committed  offense, 
under  this  rule,  and  can  not  be  proceeded 
against  and  punished  as  a  separate  olfense. 
— See  Maloney  v.  People.  229  III.  693.  83 
N.  E.  389;  Com.  v.  Kingsbury,  G  Mass.  lOS, 
IS  Am.  Cr.  Bep.  88.  But  see  Com.  v.  Walker, 
108  Mass.   309, 

An  to  merger  of  eoBflplrncr  Id  completed 
affenae,  see,  also,  post,  i  182.  note  para. 
08-72. 

3.  But  the  applicability  of  the  rule  de- 
pends upon  the  provision  of  the  statute 
touching  the  matter.  Under  some  statutes 
a  conspiracy  to  commit  a  felony,  which  la  a 
misdemeanor.  Is  not  merged  In  the  com- 
pleted ollense,  and  the  party  may  be  prose- 


2, 3.  Same — Conspiracy   to   commit   an    of- 

4,  Same— Same — General  mio  in  most  of 

the  American  jurisdictions. 

5.  Same — Same — Where  separate,  convic- 

6, 7.  Same  —  Merger    of    civil    fiction    in 

8- 10.  Same— Same— Bight    of    dril    action 
preserved. 
11, 12.  8gDie — Same — Same  —  Amerieao    doc- 

1.  McFKcr  of  rlKfeta  of  action — Civil  of 
rrlBliial,  is  an  absorption  ot  one  right  of 
action  In  another.  In  criminal  law  the  lesser 
crime  growing  out  of  the  same  circumstances 
and  facts.  1b  usually  merged  In  the  greater, 
— the  accomplished  offense, — and  can  not 
be  Indicted  and  punished  as  a  separata  of- 
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flhowa  tha  completloD  ot  the  felony  Itself. — 
Walt  V.  Com.,  lis  Ky.  811,  IS  Am.  Cr.  Bep. 
78,  69  a  W.   687. 

4.  Simr — Same — Gneral  rale  ■>  BOM  ef 
the  Anrrieaa  Jarladlctloaa,  under  statute. 
at  the  preient  time  la  that  a  coneplracy  to 
commit  a  felony  la  a  dlatlnct  oflonae,  and 
la  not  merRed  In  tho  commlaalon  of  the 
lelony.  There  la  no  California  caae  In  point, 
and  the  caaea  In  other  Jurladlctlona  are  I 


cited    here 


win    be 


found  collected  In  10  Cent.  Dig.,  tit.  "Con- 
spiracy." {[66-70;  4  Decen.  Dl».  (lat  aerlaa), 
tit.   "Coneplracy,"   137;  Id.    (!d  seriea),   J  ST. 

S.  Samr — Sam* — ^Wkrre  ■vpantc  e«BVl«- 
tloa  BO  bar.— It  follows  that  where  con- 
spiracy is  a  separate  offenae  under  the 
atatute  which  does  not  merge  In  tho  com- 
pleted felony,  a  conviction  of  the  felony  l> 
no  bar  to  a  prosecution  for  tha  conspiracy. — 
Whltford  V.  State,  24  Tex.  App.  489.  G  Am. 
St.  Rep.  S9t.  t  S.  W.  ES7. 

«.  Saaic — Nercet  ot  ciTlI  aetUa  IB  fvlaay 
committed  Involving  a  civil  Injury,  was  the 
doctrine  of  the  earlier  caaes. — Foster  v. 
Tucker,  S  Me.  <S  Oreenl.)  4GS,  14  Am.  Dec. 
243. 

7.  The  source  and  history  of  this  doctrine 
is  tuily  aet  forth,  and  Its  adaptation  to  the 
system  of  Jurisprudence  in  vogue  In  thin 
country  discussed  in  an  able  am 
manner  In  Boston  &  W.  R.  Co. 
Mass,   (1  Gray)  B3.  97. 

K     Sans — Same — Right     ot     i 
■ened. 


r  the  t 


Inju. 


right  of  civil  action  Is  sus- 
pended In  order  that  public  Justice  may 
tlral  be  BntlaHed,  according  to  one  line  of 
rnses.  The  obatacie  to  proceeding  In  the 
civil  action,  under  this  doctrine  of  suspen- 
xlon  of  right  of  action.  Is  removed  by  ac- 
quittal or  convlcllon  on  the  criminal  prose- 
cution. ThlB  IB  the  English  doctrine,  but 
finds  Ilttie  favor  In  this  country. — See  Croa- 
by  r.  I^ng,  12  East  409,  II  Rev.  Rep.  437, 
1  Bng.  Rul.  Cas.  «B0:  Midland  Ins.  Co.  y. 
Smith.  1,,  R.  S  Q.  B.  Div.  ESI,  SO  U  J.  Q.  B. 
(N.  S.)  319.  45  L.  T,  N,  S.  411.  29  Week.  Rep. 
850,  45  J.  P.  G99:  Walsh  v.  Natlresa,  IS  Up. 
Can.  C.  P.  453;  Taylor  v.  McCullough,  9  Ont. 
Rep.  309;  Pease  v,  M'Aloon,  3  N.  B.  Ill; 
Schohl  V,  Kay,  10  N,  B.  244;  Paquet  v. 
I-avote,  Rep.   Jud.   Quebec,   7   B.   R.    277. 


1.  And  can  then  proceed  only.  In  case  of 
acquittal,  upon  eatlsfylng  the  court  that 
the  acquittal  was  not  brought  about  by  col- 
lusion.— Crosby  v,  Leng,  11  E:ast  409,  II 
Rev.  Rep.  437,  1  Kng.  Rul.  Caa.  560.  See 
Morgan  v.  Rhodes,  l  Stew.    (Ala,)  70. 

10.  Tho  reason  for  the  rule  Is  the  en- 
forcement ot  bis  public  duty  by  the  party 
civilly  wronged,  by  procuring  a.  conviction 
for  the  public  wrong,  or  at  leaat  setting 
prosecution  on  foot  by  procuring  an  Indict- 
ment (or  the  public  wrong  by  the  grand 
Jury.  The  entry  of  a  nolle  proaequl.  or  a 
quashing  of  the  Indictment  when  found,  not 
affecting  bla  right  to  proceed  civilly.— See 
note,  28  Am.  Rep.  4T. 


e  Is, 


t  the 


supported  by  the  weight  of  authority,  la 
that  the  civil  action  la  not  postponed  until 
after  trial  and  conviction  or  acquittal  on 
the  charge  of  the  public  oltenae.  See  among 
Ark.    Brunson    v.    Martin. 


irk,    270. 


.    Huie. 


Cal,    429, 


64  Am.  Dec.  300.  Fla.  Williams  v.  Dicken- 
son, 28  Fla.  90.  9  So.  817.  III.  Newkirk  v. 
Dalton,  IT  III.  413,  lai.  I.ofton  v.  Vogles.  IT 
Ind.  106.  He.  Thayer  v.  Boyle,  30  Me.  47E; 
Nowlan  v.  Griflln,  98  Me.  235,  28  Am.  Rep. 
45.  Mbbb.  Atwood  V.  PIsk.  101  Mass.  383.  100 
Am.  Dec.  124.  HIch.  Hyatt  v.  Adams.  IS 
Mich.  ISO.  Hlu.  Newell  v.  Cowan,  30  Hiss. 
492.  Ha.  Nash  v.  Prlmm.  1  Mo.  ITS.  N.  H. 
PettlnKlll  V.  Rldeout,  6  N.  H.  454.  25  Am. 
Dec.  473:  Qulmby  v.  Blakley.  S3  N.  H.  TT. 
N.  J.  PaCton  v.  Freeman,  l  N.  J.  D.  (Coie) 
113;  McBlain  v.  Edgar.  85  N,  J.  I*  634.  48 
Atl.  600.  N.  Y.  Van  Duzer  v.  Howe,  81  N.  T. 
581.  538.  S.  C.  White  v.  Frost,  11  N.  C. 
(1  Hawks  >  251.  Ohio.  Howk  V.  Mlnnlck.  19 
lo  St.  4E2,  2  Am.  Hep.  413.    R.  I.  SIruthers 


.    Peckham 


Atl,    T42.     S. 


Cannon  v.  Burrls,  1  Hill  3T2.  Teaa.  Ballew 
V.  Alexander.  25  Ten n.  (S  Humph.)  483.  Trx. 
Mitchell  V.  Mima.  8  Tex.  S.  Va.  Cook  v. 
Darby,  4  Munf.  444.  6  Am.  Dec.  629. 

IS.      But  it  Is  to  be  noted  that  It  Is  within 
the  discretion  of  the  trial 


lUght  befor 


the   crlmii 

trial  of  a  civil  action  commenced  until  aft< 
the  trial  of  the  criminal  course.  In  ordi 
that  anything  transpiring  in  the  civil  actio 
may   not   prejudice   Ihe  accused  In  the  trli 


the 


§10,  PBOCEEDINOS  TO  IMPEACH  OK  REMOVE  OFPIOEBS  AKD 
OTHERS  PRESERVED.  The  omis.'jion  to  specify  or  affirm  in  this  code  any 
ground  of  forfeiture  of  a  public  office,  or  other  trust  or  special  autliority  con- 
ferred by  law,  or  any  power  conferred  by  law  to  impeach,  remove,  depose,  or 
suspend  any  public  officer  or  other  person  holding  any  trust,  appointment,  or 
other  special  authority  conferred  by  law,  does  not  affect  such  forfeiture  or 
power,  or  any  proceeding  authorized  by  law  to  carry  into  effect  such  impeach- 
ment, removal,  deposition,  or  suspension. 

History:     Enacted  February  14,  18TS, 
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S 11.  AUTHORITT  OF  OOUBTS-MABTZAL  PRESERVED.  COURTS  OF 
JUSTICE  TO  PTTNISH  FOR  OOMTEHPTS.  This  code  does  not  affect  any 
power  conferred  by  law  upon  any  court-martial,  or  other  military  authority 
or  otBcer,  to  impose  or  indict  punishment  upon  offenders ;  nor  any  power  con- 
ferred by  law  upon  any  public  body,  tribunal,  or  officer,  to  impose  or  inflict 
punishment  for  a  contempt. 

History:     Enacted  Petruary  H,  1872. 

OONTEMFT.  la  held  under  th«  authority  of  this  section 

1.  Constnietion  with  another  Bection.  """  ">  "PP'V  '"  ontampts  punlihable  under 

o  -    n     . .     T  .J  j-..i„-  I  _-.  J  section   1J09,   Code  of  Civil  Procedure.— Ex 

2,3.  Contcmpt-Jnmdictlon  hmited.  p„j^  Karl«on.  160  Cal.  181.  U7  Pae,  447. 

4.  Same — Sufficienc;   ot   order   of   commit-  j^,  ,,  eonteimpt*  !■  erimisiii  cBaace  sen- 


1.     CnstTvetloB    witk    aBotker    ■ecttoa. — 
Mtlon  1105  of  the  Penal  Code  must  be  read 
\  connection   with  this  section. — Kx  parte 
ibbott.   91  Cal.  3J3,   S9  Pac.   Sit. 
CoBlen 


1  Am.  Crlm.  Rep.  107;  1  Am.  Crli 
Am.  C 
■  Am 

163;  8  Am.  Crlm.  Rep.  U8;  9  Am.  Crlm.  Rep 
111;  18  Am.  Crlm.  Rep.  *9»;  II  Am.  Crlm 
Rep.    !98,    301,    110;    14    Am.    Crlm    Rep.    4S 

iss-aoG. 

to    wkat    !■    vnalekaii 


ihority    of    the    court    to    Impose    a    One    or       g^    p^p.  BOO;  7  W.   &   P.  EStO. 


1  of  Imprisonment  must  be  shown  by  a 
on',   under   Code   of   Civil 
1211.— Bi     I 


SsH^— SBadency  of  order  o(  comKlt- 

t-— The  order  of  commitment  Is  wholly 

1«  Cal.  111.  79  Pac-  8S3;  Overend  v.  Superior  ;rsroU*The"  Jurfsd'lctlororihTcourt.-Er 

Court.  Ill  cal.  MO.  181.   »  Pac.  372.  p„,^  ^oar.  146  Cal.   111.  TO  Pac.  863. 

See   Kerrs  Cye.  Code  Civ.   Proc.    (2a  ed.).  g.      9,.__s,mr— OBeUl  -otM  of  wporier 

mil    and   note.  of  the  proceedings  leading  up   to  the  order 

t.    The   declaration   of  aectlon   8   of   this  of  commitment  for  contempt  are  no  part  ot 

code  that  no  act  shall  be  punishable  as  a  the   record,  and   can   not   be   considered   to 

crime  by  statute,  and  then  only  In  the  man-  support  the  order. — Bx  parte  Hoar,  140  Cal. 

uer   prescribed    and    authorised    by    statute,  133,  T9  Pac.  SE8. 

g  12.    OF  SECTIONS  DECLARING  CRIMES  PUNISHABLE.    DUTY  OF 
COURT.    The  several  sections  of  this  code  which  declare  certain  crimes  to  be 
ponisbable  as  therein  mentioned,  devolve  a  duty  upon  the  court  authorized  ta 
pass  sentence,  to  determine  and  impose  the  punishment  prescribed. 
Hlatory:    Knacted  February  14,  1S72. 

As  to  appointing  tim«  wh«n  Judoment  ahall   be  pronounced,  see, 
post,  i  1191  and  note. 

As  to  ahowing  cause  why  Judgment  should  not  be  pronounced,  see, 
post,  { 1201  and  note. 

but  reformation,  diarlpllne,  and  education. 
—Ex  parte  Llddell,  93  Cal.  S3S,  640,  19  Pac. 
^•uibllsh  a  state  reformation  iGhool  for  2ei;  Bx  parte  NlchoU.  110  CaL  »1,  SE4,  41 
Juvenile  ollendere,"  etc.,  is  not  punishment,        Pac.  t. 

§  13.     PUNISHMENTS,  HOW  DETERMINED.    Whenever  in  this  code  the 

punishment  for  a  crime  is  left  undetermined  between  certain  limits,  the  ptmish- 

mcnt  to  be  inflicted  in  a  particular  case  must  be  determined  by  the  court 

authorized  to  pass  sentence,  within  such  limits  as  may  be  prescribed  by  this 

code. 

History:     Enacted  February  14,  1878. 

EXCESSIVE  PUNISHMENT.  V>tl«ltT  «r  »ntHeea  dlKeriag  from  tkeae 

1- 3.  Eiceaaive  sentences— InTalWity  of.  r '^'m^mk*"   '■*~^**'   ''°'"-    "   **"    ^'■ 

4.  Sentence   for  leaa  than  term  prescribed,  ^^'       *' 

effect  '■     B^ee»lve  aealence— la  validity  ot.— If 

prisoner  la  sentenced   for  lonser  term  than 

Aa  ta  iTlMit  la  yt»fc»e»t,  see  note,  37  that  fixed  in  statute  for  punishment  of  his 

Aia.  St.  Rep.  BIO.  olTense.   court   will   reverse   Judgment,   and 
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eai4>I{l  TESTIHOWY  IN   PBRJunr — "CHlHe,"  BTC^  DBPINBD.  (PkU* 

direct  lower  court  to  proceed  with  aentenco  prlaonment  TOld  In  psrt  (because  eicesslTe) 

under  conviction. — People   v.  Riley,   48   Cal.  may  be  entorced  to  the  full  extent   of  th( 

E4S.     See  Roberta  v.  State,  SO  E^a.  8Z,  BG.  11  power  ol  the  court   to  render  tl.  sustained 

So.    ESS;    Terrltorr    T.   Orelffo.    S    N.    U.    Ill,  (dictum).— Matter  of  Snilth.  lEl  Cal.  G6S,  >l 

1S2,  43  Pac  SI,  Pac.  191. 


Ex   parte   Berner 


4.     Seatnec  for  Icu  tkas  ■tatn'to 

— Defendant  not  entitled  to  be  diacharged 
on  habeaa  corpus  for  that  reaaon. — In  re 
Reed,  143  Cal.  S34,  SS5,  101  Am.  SL  Rep. 
1S8,  77  Pac.  660. 

§14.  WITNESS'S  TESTIMONY  HAY  BE  READ  AGAINST  HIM  ON 
PROSECUTION  FOK  PERJURY.  The  various  sectiona  of  this  code  which 
declare  that  evidence  obtained  upon  the  examination  of  a  person  as  a  witness 
can  not  be  received  against  him  in  any  criminal  proceeding,  do  not  forbid  such 
evidence  being  proved  against  such  person  upon  any  proceedings  founded 
upon  a  charge  of  perjury  committed  in  such  examination. 
Hlitory:    BDacted  February  14,  1ST2. 

§16.  "CRIME"  and  "PUBLIC  OPPENSE"  DEFINED.  A  crime  or  public 
offense  is  an  act  committed  or  omitted  in  violation  of  a  law  forbidding  or  com- 
manding it,  and  to  which  Is  annexed,  upon  conviction,  either  of  the  following 
punishments : 

1.  Death; 

2.  Imprisonment; 

3.  Pine; 

4.  Removal  from  office;  or, 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  in 
this  state. 

Hiatory:  Enacted  Tebniary  H.  1872;  amended  by  Code  Commls- 
ston,  Act  March  IG,  1901,  Stats,  and  Amdta.  1900-1,  p.  435,  held  un- 
conetltutlonal,  see  history,  9  5  ante. 

Ai  to  crimes  and  public  offensea,  tbeir  division  or  kinds  and  their 
punishments,  see,  post,  §S  16,  17  and  notes. 

Aa  to  death — Affixed  as  the  penalty  for  treason,  see,  post,  J  37  and 

Same — Affixed  for  the  punishment  of  murder  In  the  first  degree, 

Bee,  post,  i  190  and  note. 

As  to  disqualification  by  for  holding  office,  see  Cal.  Const.  1S79,  Art. 
rv,  i  21,  Art.  XX,  E!  10,  11;  1  Henninga  Gen.  Laws  (3d  ed.),  p.  ili; 
also,  post,  !  22B. 

As  to  Impeachment  and  removal  from  office,  see  Cal.  Const.  1879, 
Art.  IV,  a  18,  21,  Art.  XII.  j  19;  1  Hennlng's  Gen.  Laws  (3d  ed.),  pp. 
xU.  Ixiiviii;  also,  post,  S  737  and  note. 

CRIME,  DEFINITION— NKCESSITY  OF         neied.    for   punishment    ia    aa    necessary    to 
PUNISHMENT.  constitute  a  crime  as  Its  exact  deflnltlon.- 


r  of  Ellsworth,   165  Cat.   STT,    133   Pac. 
2.  Same-How  determined.  ^     same— Ho-  Jetrr-i-.d.-Larguage  of 


1.  Crime — Definition   of — Construction. 


.  Neeessity  of  puDishnient.  statute  must  be  consider 

4,5.   Same — Criminal    proceeding,   what  is.  whether  certain  conduct  Is  crime.  Constrv 

6.  Same— Duty  to   prosecute.  »'"  crlmea-crlmes  bulit  up  by  court  wl 

aid    of    Inference,    Implication,    and    strain 

1.     Crime — DeflBitloB     ot—ConairactloB.—  Interpretntlon- are  repugnant  to  apirlt   a 

A   description,   definition   and   denouncement  ieUtr    o(    English    and    American    crlmir 

of  acts  necessary  to  constitute  a  crime  do  law.— Ei   parte   McNulty.   77   Cal.    161,    1 

not    make    the    oommlBSion    oI    such    act   or  ^^  Am.  St.  Rep.  !67,  19  Pac.  S»T. 

acts   a  crime,  unless  a  punishment   be  an-  See  Introductory  note,  f  1,  par.  E. 


Digilizedb,  Google 


Division    OP   CItlHBS — FBLONT,    ETC.,    DEFINED. 


«!•." 


J.  HecviMltr  mt  yulshnrBt. — Description 
ot  acts  necessBry  to  constitute  crime  does 
not  make  commlaalon  ot  such  acts  a  crime; 

crime  as  definition.  Without  either,  there  Is 
no  crime:  and  the  repeal  or  either  leaves  no 
crime.— People  v.  MeNuIty,  S3  Cal,  *!7,  *!». 
)(  Pac.  GST,  19  Pac.  SI. 

4.  Smatt — CrlalHBl  yivcceUBft  wkat  ■■. — 
Proceeding-  against  oiflcer,  by  accusatloD 
for  alleged  mlsdemeanora  In  office,  under 
section  TTi,  post  Is  a  criminal  proceedlns. — 
WheeUr  v,  Donnell.  110  Cat  e66.  «68,  It 
Pac.  J. 


S.  Such  proceedings  against  an  officer  Is 
a  nondeacrlpl,  resembling  somewhat  a  <iul 
tam  action;  but  whatever  Its  garb  It  Is  In 
body  and  spirit.  In  Its  aim  and  object,  a 
process  for  the  punishment  of  crime.— 
Wheeler  v.  Donnell,  110  Cal.  B5B,  43  Pac,  1; 
Coffey  V,  Superior  Courl,  2  Cal.  App.  <S3, 
46fi.  83  Pao.  G80. 

S.  Sane— Dnty  <•  prosente.— It  la  the 
duty  of  district  attorneys  to  prosecute  acts 
or  means  violative  ot  law  and  amountlns 
to  lelonies  or  misdemeanors  as  prescribed 
In  sections  15  to  IS  of  Penal  Code. — Pllls- 
bnry  v.  Brown,  47  Cal.  477,  47S. 


1 16.    OBIMEa,  HOW  DIVIDED.    Crimes  are  divided  into : 

1,  Felonies;  and, 

2.  Misdemeanors. 

History:    Enacted  February  14,  1873. 

Ai  to  what  conatitutes  a  felony,  see,  post,  1 17  and  note. 

Aa  to  what  conatltut«a  a  mlailomeaRor,  aee.  post.  1 17  and  note. 

Aa  to  punithmant  for  a  felony,  see,  post,  S  18  and  note. 

Aa  to  puniahment  for  a  mlidemeanor,  aee,  post,  i  19  and  note. 


DniSION  OP  CHIMES— HIGH  AND  LOW 
MISDEMEANOBS. 

1.  Divisioa    of    i!rimea--~All    crimes    of    two 

2.  High  and  low  misdemeanora. 
1.     DlTlslOB  Of  eilaica — All  ertaies  of  two 

•■■■■ca, — All  offenses  against  criminal  laws 
or  state  are  divided  Into  two  claBses;  fel- 
-onles  and  misdeneanors. — County  of  Sonoma 
V.  Santa  Rosa.  101  Cal.  411,  413,  3E  Pac.  SlOl 
People  V.  Holmes,  118  Cal.  444,  460,  SO  Pac. 
(75;  Ex  parte  Weatenberg.  107  Cat.  309.  119 
Pac.  074:  In  re  Thompson,  ST  Cal.  App.  S44, 
174  Pac.  «e. 
See.  also,  post,  |  17  and  note. 

gl7.  FELONY  AND  MISDEMEANOR  DEFINED.  A  felony  is  a  crime 
which  is  punishable  with  death  or  by  imprisonment  in  the  state  prison.  Every 
other  crime  is  a  misdemeanor.  "When  a  crime,  punishable  by  imprisonment  in 
the  state  prison,  is  also  punishable  by  fine  or  imprisonment  in  a  county  jail, 
in  the  discretion  of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all  pur- 
poses after  a  judgment  imposing  a  punishment  other  than  imprisonment  in 
the  state  prison. 


1.     Hlsh    and    low    KlaaeiueaBars.— While 

the  common-law  distinction  between  high 
and  low  misdemeanors  does  not  apply  in 
this  state;  yet  all  otranses  are  either  felonies 
or  misdemeanors,  and  misdemeanors  ot 
which  police  and  Justices'  courts  have  Jjirls- 
diction,  and  which  are  punishable  by  fine 
not  exceeding  Ave  hundred  dollars  or  im- 
prisonment not  exceeding  six  months,  or 
both,  under  section  141G  ot  the  Penal  Code. 
are  commonly  called  low  misdemeanors, 
while  all  other  misdemeanors,  punishment 
ot  which  exceeds  that  mentioned,  are  desig- 
nated as  high  mtadomeanors.^Ei  parte 
Westenberg,  1ST  Cal,  SOS,  119  Pac  S74, 


PELOKIES  ANT>  MISDEMEANORS— HOW 

DISTINGUISHED. 

1.  Felonies    oi    mlsdemeanora — All    crimes 

2-  4.  Same — How    diatingnislied    and    deter- 

5-  7.  Same — Same — As  dependent  upon  pun- 
ishment inflicted. 
S.  9.  Same  —  &me  —  Assault     with     deadly 

1".  Same — Crime  of  receiving   stolen  goods. 
11.  Same — Same — Designating  offense. 


12.  Felony — As  to  what  Ja. 

13.  Same — Depends  on  punishment. 

14.  Same — ImprSaoament  in  state  prison. 

15.  Same — Prosecution  of. 

16.  Misdemeanor — As  to  what  is. 

IT.  Same — As  dependent  upon  punishment. 

18.  Same — "For  all  purposes. " 

19.  Same — Distinction  between  high  and  low 

misdemeanors. 

20.  Same  —  Same  —  Assault      with      deadly 

weapon,  eta. 
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21.  Same — Obtaining  property  b;  false  pie- 

22.  Same — Statutory  misdemeanors. 
See,  alao,  post,  f  IT,  note  par.  1). 

1.  B-fIobIfb      mm*      ■aladcsHBon  ^   All 

under  the  provlilons  of  the  above  section. — 
In  re  Thompson,  IT  Cal.  App.  144,  174  Pao. 

8e*.  alao.  ante,  |  It,  note  par.  1, 

2.  9>B( — How    dlrilBvnlBked   aad    4etn- 

HlBr4.— AccordlDK  to  our  Penal  Code,  pun- 
iBhmenI  seema  to  furnlsli  the  test  aa  to 
whether  a  speclflc  offense  should  be  ranked 
aa  a  felony  or  as  a  mladeroeanor.  Although 
the  ofFenee  charKsd  may.  in  the  discretion 
of  'he  court.  In  any  particular  case  be 
puplshable  by  fine,  yet  it  the  ottenae  la  one 
which  may  be  punlahed  by  Imprlaonmenl  In 
the  Btate  prlaon.  It  muat  be  prosecuted  with 
all  the  form  and  solemnities  appropriate  to 
a  crime  of  the  grade  of  felony. — People  r. 
War,  id  Cal.  IIT.  118.  See  State  t.  Waller,  4t 
Ark.  S8T;  Territory  T.  Outhrle,  1  Idaho  S3B. 
40G,  IT  Pac.  IS:  In  re  SleTena.  SI  Kan.  6S. 
6t,  H  Pac.  4G9;  Benton  T,  Commonwealth, 
«t  Va.  ETC,  ET4.  IS  8.  E.  TIG;  United  States 
<-.  Watklnds.  T  Sawy.  C.  C.  BG.  »0,  «  Fed.  IGl, 
161. 


Whether  oSense  Is  felony  or  mis- 
r  depends  upon  character  of  Judg- 
ment rendered  by  trial  court.  M  It  ba 
Imprisonment  In  atate  prison,  crime  Is  fel- 
ony: If  a  flne  only,  or  imprisonment  in 
tounty  Jail,  misdemeanor. — People  v.  Cornell, 
It  Cal.  JtT,  18S:  Peopla  t.  Gray,  ItT  Cal.  I6T, 
iSt,  TO  Pac.  to. 

B.  Mamt — gale  Aa  dcpcadeat  nltoa  paa- 
lahneiit  InSietcd. — If  defendant  la  sentenced 
to  serve  term  In  atate  prison,  crime  Is 
felony;  otherwise,  mlademeanor. — People  t. 
Perlnl,  84  Cal.  ETl,  ET4.  39  Pac.  IDIT;  Peopla 
v.  Gray,   137  Cal.  3ET,   3t8.  TO  Pac.   10. 

Bee,  alao.  para.  I).  17,  this  note. 

S.  In  the  determination  whether  a  certain 
offense  Is  a  felony  or  a  misdemeanor,  no 
material  aid  la  necessarily  afforded  by  the 
mere  characterization  of  the  prohibited  and 
penalized  act  as  either  the  one  or  the  other, 
since  the  nature  and  extent  and  the  mode 
of  the  punishment  prescribed  or  Infllcteil 
where  the  superior  court  Is  clothed  with  the 
discretion  of  determining'  whether  the  sen- 
tence shall  be  executed  by  imprisonment 
either  In  the  state  prison  or  the  county  Jail. 
la  the  sole  teat.  For  Illustration:  If  a 
statute  should  denounce  a  certain  act  as  a 
felony  but  limit  the  power  of  punishment 
therefor  to  Imprisonment  In  the  county  lall 
for  a  term  not  exceeding  six  months  or  a 
flne  not  fxceedlns  live  hundred  dollars,  or  by 
both  such  One  and  Imprisonment,  It  would 
readily  appear  notwithstanding  Its  designa- 
tion by  the  statute  as  a  felony  that  from 
the   nature   of   the   punishment  prescribed. 


the  acta  ao  denounced  and  deslcnated  could 
be  nothing  more  than  an  ordinary  mis- 
demeanor of  which  Juatlcea'  courts  have 
exclusive  Jurisdiction. — People  v.  Sacra- 
mento Butchers'  Protective  Asaoc.,  13  Cal. 
App.  471.  487.  107  Pac.  Til. 

7.  Tha  law  does  not  define  misdemeanors 
BB  those  offenses  punishable  by  flne  or  Im- 
prisonment In  the  county  or  city  Jail,  but 
as  tboae  for  which  the  penalty  imposed, 
whatsoever  it  may  be.  Is  other  than  death 
or  Imprisonment  in  the  atate  prison.  The 
conclusion  would,  thereto  re,  aeem  Irrealst- 
Ible  that  an  offense  for  which  a  penalty  Is 
Imposed,  the  punishment  for  which,  how- 
ever. Is  not  that  prescribed  for  a  felony. 
must  necessarily  and  logically  be  a  misde- 
meanor.— Union  Ice  Co.  v.  Rose,  11  CaL 
App.  SGT,  ass,   104  Pac  IfOt. 


wltk     deadly 


wcapaa  la  felony  or  m 
to  facta,  and  punishment  Inflicted  must 
determine  whether  such  offense  la  felony  or 
misdemeanor.— Peopla  v.  Cornell.  1*  Cal. 
1ST,   ISI. 

>.  Where  an  aaaanit  With  ft  deadly 
weapon  has  been  reduced  by  a  court  to 
misdemeanor,  by  Imposing  a  fine  as  pun- 
ishment, that  portion  of  the  Judgment  which 
provides  for  Imprisonment  In  the  stat* 
prison  as  a  means  of  enforcing  payment  of 
the  fine  is  void. — In  re  Sullivan,  I  CaL  App. 
1»3.    B4   Pac.    TBI. 

10.  Same— 4:TlBe  at  raeclvlag  stele  ■ 
gooda  Is  felony  or  mlsdemaanor.  according 
to  nature  of  the  Judgment  pro nou need. — 
People   V.   Perlnl.   94   Cal.   ETI,   IT4,   t»   Pac. 

11.  Sane— Saaic — Dealgaalias  •Keaae. — 
In  criminal  pleading  It  Is  not  necessary  for 
Indictment  to  call  offense  felony  or  misde- 
meanor. L.egal  appellation  of  crime  will 
Itself  show  whether  It  ts  felony  or  misde- 
meanor. If  legal  appellation  of  the  crime  aa 
given  In  the  statute  deflnlng  the  offense 
does  not  show  whether  tt  la  felony  or  mla- 
demeanor. It  can  not  be  made  or  shown  to 
be  one  or  the  other  by  tha  pleader  calling 
It  felony  or  misdemeanor. — People  v.  War, 
ZO  Cal.  IIT.  119. 

13.  Felony — As  te  wkut  la. — Any  offense 
which  may  be,  or  Is  liable  to  be,  punished 
by  death  or  Imprisonment  In  the  state 
prison,  is  a  felony. — People  V.  War,  30  Cal. 
IIT.  130;  People  V.  Delany,  49  Cal.  S94,  39i. 

IS.  Saai* — Depcada  a>  panlahuent. — 
Question  as  to  whether  or  not  crime  la 
felony  depends  upon  punishment.  If  pun- 
ishment Is  imprisonment  in  slate  prison, 
crime  la  felony, — People  v.  Smith.  143  Cal. 
G9T,  (99,  TT  Pac.  449. 

See,   also,  pars.   B-T.  IT.  this  note. 


14. 


■tat 


-Imprisonment  In  state  prison  Is  provided 
as  part  of  punishment  only  In  case  of  com- 
mission of  felony. — Ex  parts  Arras,  T<  Cal. 
304.  SOB.  30  Pac.  CS3. 
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tense  chaTK*d  In  Indictment  msT,  In  dlacre- 
tion  of  court,  tn  p&rtlcular  case,  be  onlr 
puDlabed  by  fine,  rat.  If  offense  Is  one  which 
la  puntahabla,  or  liable  to  be  puntahabl*. 
by  Imprisonment  In  atate  prison.  It  must 
be  prosecuted  with  forms  and  solemnities 
of  crime  of  the  srade  of  &  [«lonT. — People 
V.  War.  ID  C»L  117,  110. 

!«.  IUe««MeaBai — Aa  to  what  la.— Htade- 
toeaoar  la  act  or  omlaalon  for  which  pnn- 
lahment  other  than  death  or  Imprisonment 
In  state  priaon  Is  denounced  by  law — that 
is.  by  lerlalatlva  aot.— Plllabury  v.  Brown, 
47  CaL  4TT,  180. 


—People  V.  Gray.  117  CaL  1(7.  !6I.  70 


I    Is    I 


:    has    1 


Heat. — Any  offenae  which  Is  not  liable  to 
be  punished  by  death,  or  Im  priaon  men  t  In 
slate  prlBon—that  Is,  tor  which  that  srade 
of  punishment  can  tiat  under  any  clrcum- 
atancea  be  Inflicted — la  a  misdemeanor. — 
People  T.  War,  10  Cal.  117,  110. 

Sea.  alao,  para.  S-1,  II.  thia  note. 

IS.  SsHe— «F«  all  p>r»<MH."— If  Judg- 
DienC  Impoaea  punishment  for  crime  less 
than  Imprlaanment  In  atate  priaon,  offenae 
shall  be  deened  mlademaanor  tor  all  pur- 


isnlsed  In  this  state.  The  conatltu- 
tlon  and  statutes  relate  exclusively  to  fel- 
onies and  mlademeanors,  and  dividing'  line 
between  two  la  clearly  marked  and  defined. 
— Oreen  t.  Buperlor  Court,  TB  Cal.  GBO,  Stl. 
II  Fac.  107,  B41. 


■■anit  with  deadly 
weapoB,  etc. — If  person  la  charsed  under 
this  section  with  assault  with  deadly 
weapon,  with  Intent  to  commit  murder,  but 
Is  convicted  merely  of  aaaault  with  deadly 
weapon,  and  Is  aentenced  to  Imprisonment 
In  county  Jail,  offense  Is  only  misdemeanor. 
—People  V.  Aubrey,  SI  Cal.  IIT,  111. 

31.  Sane — OUalBtaK  Fropertr  kr  fal-e 
rreteas*. — Crime  of  obtalnlns  property  by 
talee  pretense  Is  misdemeanor. — People  v. 
Ayhena,   IS  Cal.  86,  ST,   14   Pac.   eSS. 


,   post,   1 10.  note  par*.   1 
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S18.  PXTNISHMSNT  OF  FKLONY,  WEEN  NOT  OTHERWISE  PRE- 
80RIBZD.  Except  in  cases  where  a  different  punishment  is  prescribed  by 
this  code,  flTery  offeoae  declared  to  be  a  felony  is  punishable  by  imprisonment 
in  the  atate  prison,  sot  exceeding  five  years. 

Histor/:     Enacted  February  14,  1873. 

PtTNISHMENT  FOB  FELONY— WHEN 
NOT  OTHERWISE  PEBSCEmED. 

1.  Conatruetian  of  section. 

2.  Dotj  aa  to  proaoeutioa  of  erimea. 
3, 4.  Same — Misdemeanor  under  ordinanee. 

5.  Same — Same — Feei   to   be   paid   bj   mn- 
mcip*lit7. 

1.  CoastrBMlOB  at  Beetlwa^-eectlona  11 
and  10  of  the  Penal  Code  refer  only  to  Of- 
fenses declared  by  the  code  of  which  they 
are  a  part  (the  Penal  Code),  and  were  de- 
signed solely  to  provide  a  penalty  tor  any 
such  offense  where  no  other  penalty  Is 
specially  provided  for,  and  are  not  appll-  ^^■^'-  "^hann 
cable  In  the  matter  of  city,  town  and  county  ^'  W.  TSl!. 
ordinances. — In  re  lacta,  GS  Cal.  Dec.  4),  ISt  s.    Saae- 

Pae.  1010. 

S.  Dnty  as  ta  yroeeeatloa  «t  erlnes, — It 
la  ofltclal  duty  of  district  attorney  to  In- 
atUute  proceedlnca  before  maslstrates  tor 
arrest  of  pereona  charged  with  acta  or  omls- 


alona  violative  of  law  and  amounting  to 
felonies  or  mfademeanora. — PI  Ua  bury  v. 
Brown,  47  Cal.  477,  4TS. 

S,  SBMe— Hladcmeanor  Hader  ardlaanee. 
prosecuted  by  district  attorney,  he  Is  not 
entitled  to  the  statutory  fee  for  auch  prose- 
cution.—PI  lis  bury  V.  Brown,  47  Cal.  477,  478. 

4.  Prosecutions  tor  the  violation  of  an 
ordinance  denouncing  a.  particular  act  Is 
but  a  civil  action  merely,  for  the  recovery 
of  torteltures. — See  State  v.  Smith.  S!  Wis. 
114.  B  N.  W.  S70;  City  of  Oahkosh  y. 
SchwartE.  5G  Wis.  481,  487.  48B,  13  N.  W. 
t.  Waukesha  Co..  S!  Wla.  4$3,  12 


B.  Saae — Sane — Fees  nast  ba  «Bld  hy 
BBBlelpalKr  tor  prosecutions  tor  mlBde- 
meanors  declared  against  by  Its  ordinances. 
—See  Chafln  v.  Waukesha  Co..  61  Wis.  461. 
408.  11  N,  W.  731:  NIchell  v.  Waukeaba  Co., 
■  1  Wis.  tes,  472,  11  N.  W.  737. 

§19.  PtTNISHMENT  OF  BUSDEIOEANOR,  WHEN  NOT  OTHERWISE 
PRESCRIBED.  Except  in  cases  where  a  different  punishment  is  prescribed  by 
this  code,  every  offense  declared  to  be  a  misdemeanor  is  punishable  by  im- 
prisonment in  a  county  jail  not  exceeding  six  months,  or  by  a  fine  not  ex- 
ceeding five  hundred  dollars,  or  by  both. 

.  1 143  Criminal 
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P«DaI 


Penal 


I.  Ik  Oemebal. 

1,2.  CoDBtruction    of    iectioD — Appliea* 

3, 4.  Same — Oritinance  fixing  penaltj', 
C,  6.  Same — Same — PunisbmeDt  in  exeesa 
of  provision  of  above  section. 

7.  Sftin« — Ordinance     punishing     Bame 

act. 

8.  Same — FuniBhmeut   under    this   seo> 

9.  Same — Same — Uaximum  and   mini- 

mum  punishment. 
10.  Same — Same — Where    no    maximum 

puaiBbment  is  provided. 
31.  Same— With     section .    435,      Penal 

Code. 

12.  Same— With     section 

Code. 

13.  Same— With     section     636, 

Code. 

IL  Statutobt  M1SDEKKIN0&3, 

14.  Editorial  nots. 

15.  Adulteration — Dairj  prod  acta, 

16.  Same — Drags. 

17.  Same— Milk. 

18.  Advertising     for     Uboreia     during 

strike. 

19.  Advertising   as   bank. 

20.  Agent,  officer,   or  employee  of   cor- 

poration  failing  to   comply  with 
orders. 

21.  Agreement  fixing  prices. 

22.  AnimBls — Infected    with    Boophilnn 

annulatus  tick — Sale  of. 
83.  Same — Polluting  water  by. 

24.  Army   badge — Unlawfully  wearing. 

25.  Artesian     wells — Waste     of     water 

86.  AHHuming   degree   or   title   not   eon- 

27.  Badges — Unlawfully  wearing  army. 

28.  Bank   investing   surplus  of   deposits 

29.  Bnthing  in  stream,  etc. 

30.  Boophilus    annulatus     tick— Selling, 

elc,   animal   iofested   with. 

31.  Borroiving    money    from     insurance 
.    company — By  an  officer  thereof. 

32.  Building  and  occupancy  of  tenement 

33.  California    wines  —  Deception    in 

manufacture  at, 
31.  Same — Misbranding,  etc. 

35.  Camp  sanitation  and  ventilation. 

36.  Catching  and  taking  game  and  fish. 

37.  Certified  milk,  cream,  etc. 

38.  Cesspools,     sewer-pipe,     etc.— Pollv- 

tion  of  waters  by. 


39.  Chauffeur's  license  may  be  revoked. 

40.  Chauffeur   receiving   bonus   on   sup- 

41.  Chemicals  in  dairy  products. 

42.  Children's  hours  of  labor  at  employ- 

43.  ChrUtUn   Science— Aa  to   treatment 

by,  for  a  fee. 
r4,  45.  Same — Piaeticing  without  a  license. 

46.  Civil  Service  Commission  Act — Any 

violation  of. 

47.  Cocaine,  opium,  etc. — Sale  of, 

48.  Cold-storage  and  refrigerator  ware- 

49.  Combinations  to  fix  prices. 

60.  Conspiracy  against  trade — Combina- 
tion to  fix  prices. 

CI.  Contracts  between  railroads  and  oil 
pipe-lines. 

GS.  Corporations  operating  without  paj- 
ing  state  tax. 

63.  Dairy  products — Use  of  chemicals  in. 

64.  Dead  bodies — Disinterring. 

65.  Same — Transportation  of. 

66.  Delinquent  or  dependent  minor  chil- 

dren —  Encouraging     delinquency, 
etc. 

67.  Disinterring  bodies — Dead  from  in- 

fectious diseases. 
SB.  Driving  motor  or  other  vehicle  while 

intoxicated. 
69.  Drugs — Adulterating,     misbranding, 

mislabeling,  etc. 

60.  Drug-stores — Employees  woiked  over 

61.  Slectric  headlights  for  locomotives — 

Failure  to  provide. 

62.  Employment     Agencies    Act — Omis- 

sion to  comply  with. 

63.  Employment  agency — Opened  or  kept 

without  a  license. 

64.  Employment   in    underground   work., 

ings    or    mine — More    than    eight 

65.  Factory,    workshop,    mill    or    other 

manufacturing      establishment   — 


police  court. 
.  Failure  to  print  n 

:.  Failure  to  stop,  etc. — In  case  of  in- 
jury to  a  person  or  properly. 

'.  Filine  for  record^False  certificate 
or  license  to  treat  diseases. 

I.  Fruit  treeB^Srlling  one  kind  or  va- 
riety and  delivering  another, 

.  Hotels  and  lodging-houses — In  incor- 
porated towns. 

;.  Ice — ^Manufacture  for  sale  from  im- 
pure water,  etc. 
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.  Same — Storing  in  unclean   places. 

.  Same — Transportation,  allowing  con- 
tact with  filth,  etc. 

i.  Same — Which  has  be«n  used  in  cool- 
ing malt, 

.  Importation  of  horses,  etc, — Affected 
with  contagious  diafase. 

.  Infectious  disease — Animals  in- 
f  icted  with,  selling,  etc. 

I.  Same — Disiiiterring  bodj  dead  from. 

I.  Investment  companies,  agents,  etc. — 
Violation  of  act  regulating. 

I.  Johnson  graao — Permitting  to  grow 
to  maturity. 

..  Labor  unions— Agreement  to  fix,  or 
raise  wages  of  members. 

!.  License  for  permit  to  continue  pipe- 
lines— liequi  red. 

t.  License  to  treat  diseases — Selling  or 
bartering. 

I.  Maps  of  BubdiTiBioDB — Sole  of  lands 
bj  reference  to. 

!.  Maternity  or  lying-in  hospital,  etc. 
— Without  a  license. 

J.  Medicine  chest  in  factory — Not  kept 
as  required  by  Jaw. 

',  Medicine,  etc. — Practicing  without  a 
license. 

I.  Milk— Adulterating. 

I.  Same — Chemicals  used  in  dairy  prod- 

).  Misbranding — California  wines. 

I.  Same — Drugs. 

i.  Mines — Operated  and  worked  five 
hundred  or  more  feet  below  the 
surface. 

I.  Motor-ears  and  motor-cycles. 

I.  Notes— Sale  of  to  bank  by  ofBcer. 

>.  Nurses — Better  education   of,  etc. 

).  Obstructing  or  hampering  investi- 
gation—Under "Workmen's  Com- 
pensation Act" 

r.  Oil  pipe-line,  agents,  uttorneya,  and 
employees — Violating  provisions  of 
act  regulating  transportation. 

}.  Opium-pipes — Possession  of. 

i.  Optometry — Illegal  practice  of. 

).  Osteopathy — Illegal  practice  of. 

I.  Owner  of  raolor-Tehicle — Failing  to 
disclose  number-plate. 

I.  Payment  to  women — Leas  than  mini- 
mum wage. 

I.  Permitting  or  requiring  female 
laborer  to  work — More  than  hours 
fixed. 

I.  Poisons — Sale  and  use  of. 

3.  Polluted  water — Supplying  by  pub- 
lic utility,  etc. 

i.  Pollution  of  wafers — Made  a  mis- 
demeanor. 

r.  Same — By  livestoek. 


lOS.  Prices — Combination  to  fix. 

109.  Railroads— Failure  to  properly  man 

110.  Scaffolding  or  staging — For  protec- 

tion of  workmen. 

111.  Sewer-pipe,   etc.  —  Pollution   of  wa- 

ters by. 

112.  Shellfish  and  invertebrate  animals  in 

bay  of  Monterey — Protected. 

113.  Sorghum    halepense — Permitting    to 

114.  Standard  of  weights  and  measures — 

Violation  of. 

115.  Supplying  polluted  water — By  public 

utility,  etc. 

116.  Surgery — Illegal  practice   of. 

117.  Transporting     dead     bodies — Dying 

from  plague. 

118.  Trees,    fruit— Selling    one    kind    or 

variety  and  deliveriog  another. 

119.  Same — Trimming  trees, 
120,121.  Trust— Combination   fixing   prices. 

122.  Trust  company — In  city  of  less  than 

100,000  population. 

123.  Unauthorised  use  of  mo  tor -vehicle — 

By  driving  same  upon  any  public 

124.  Unfair  competition  and   discrimina- 
.    tion — By  any  person,  firm  or  cor- 
poration. 

123.  Use  of  fictitious  name— In  applying 
for  chauffeur's  license. 

126.  Use  of  tenement  house — As  place  of 

prostitution. 

127.  Veterinary  medicine — Practicing  ir- 

regularly. 

128.  Vehicles  upon  public  highway — Vio- 

lating law  of  road. 

129.  Washing     in     stream— When     mis- 

demeanor. 

130.  Waters— Pollution  of— By  animals. 

131.  Same — Same — By    cesspool,    sewer- 

pipe,  etc. 

I.     IN   QENERAI^ 
1.     CoBHtrnetloB    of    sect  Id  n — .4ppU«BtloB. 

— This  section  does  not  apply  !■ 


Z.      The   above 


— Ek 

I.  3T0,  371.  16  Pac,   172. 

Hon  is  applicable  to  all 
p  code  In  which 
i^rlbed;  but  tha 
d  HB  fixing  the 


App.   37.   1 


ordinance  enacted  by 
prohlbltlnK  the  sale  < 
within  the  county  ou 


board  of  supervlaors 
IntOKlcallnB   liquors 

de  of  municipal  cor- 
itlons,  which  preaorlbes  as  a  penalty  tor 
viol.illon  of  the  provisions  of  the  ordi- 
ce  a.  line  not  exceeding  six  hundred  dol- 
,  or  an  Imprisonment  In  Che  county  Jail 
exceeding  seven  months.  Is  not  void,  aa 
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belns  IQ  conmct  with  section  19  of  the 
Penal  Coae,  which  provides  thai  "except  In 
Caaea  where  a  dlfTerent  punishment  la  pre- 
scribed by  this  code,  every  olTense  declared 
to  be  a  misdemeanor  Is  punishable  by  Im- 
prisonment In  a  county  Jail  not  exceedInK 
six  months,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both." — In  re  Isch, 
53  Cal.  Dec.  43.  162  Pbc.  I0I8. 

4.  This  aectlon  does  not  limit  the  pun- 
ishment which  may  be  fixed  by  a  municipal 
body  as  a  penalty  for  the  commission  of 
foirbldden  acts  within  the  police  power  of 
the  body. — People  v.  Fases.  3t  Cat.  App. 
1»7,  1«2  Pac.  IJT. 

B.  9nBr  — Sane  —  PKHIahHeDt  ■■  exccM 
af  •■•vlatDa  of  above  seetiOB,  provided  by 
clly  or  county  ordinance,  the  ordinance  Is 
not  necessarily  void  and  of  no  effect. — 
People  V.  Fa«es,  32  CaL  App.  31,  IGS  Pao. 
1ST. 

See,  also,  post,  |  436  and  note. 

6.  County  ordinance  prohibiting  Sale  of 
intoxlcstine  liquors  Within  a  county  outside 
ot  a  deslg:nated  municipality,  and  afflxtng  a 
penalty  for  the  violation  of  the  ordinance  a 
line  of  not  to  exceed  alx  hundred  dollars,  or 
confinement  In  the  county  Jail  not  to  ex- 
ceed seven  months.  Is  not  In  violation  ot 
(he  provisions  of  ths  above  section. — Ex 
parte  Isch.  174  Cal.  IBD,  161  Pac.  IOI61 
People  V.  Fagea.  32  Cal.  App.  17,  162  Fac 
137. 

T.  SBne— Ordlaanec  panlsfelBs  saHe  a.et. 
— Provision  In  ordinance  which  undertakes 
to  punish  precisely  same  acts  which  are 
punishable  under  general  law  of  state  la 
to  be  deemed  In  conflict  with  such  general 
law.  and  for  thst  reason  vold.^Ex  parte 
Stephen.  114  Cal.  273.  232,  46  Pac.  SB;  Ex 
parte  Sweelman,  E  Cal.  App.  677.  SO  Pac. 
1D63. 

5.  Same — Pnalshment  andei  <hU  ecellom. 
— When  punishment  of  misdemeanor  Is  not 
otherwise  prescribed.  It  Is  punishable  un- 
der this  section. — Hx  parte  Taylor,  37  Cat. 
91.  93,  2E  Pac.  2G3. 

9.  SaHe— Same — Haxlmnin  aad  mlnllBDn 
psBlsliaieiit. — This  section  directly  Bxes  both 
maximum  and  minimum  punishment.  In 
other  words.  It  purports  to  deal  with  Hxlng 
entire  penalty,  and  not  simply  maximum. 
It  was  enacted  to  deal  fully  and  completely 


e  Join 


Ived  ¥ 


I  of  P^nal  Co 
InB  penalty,  in  order  that  true  penalty  for 
conviction  of  any  particular  offense  should 
be  aficertalned  from  inspection  of  both.  It 
was  Intended  to  fully  deal  with  all  cases 
comlnK  within  Its  scope.  And  such  beln^ 
Its  Intent  and  purpose,  It  haa  no  relationship 
with  section  636  of  the  Penal  Code. — People 
V.   Tom  Nop.   124  Cal.   IBO,   162.   IBS,    B6    Pac. 


riiBli.limrBt  Is  pnirldsd.— Where  no  maxi- 
mum punishment  Is  provided  for  violation 
ol   criminal  statute  in   such  statute   itself. 


[PmUm.  DIt. 

maximum  penalty  should  be  that  laid  down 
In  this  section. — People  v.  Tom  Nop,  lit 
Cal.  130.  134,  G6  Pac.  736  (Henshaw,  J.,  dis- 
senting). 

11.  Saae—lVKh  sHtliui  430.  Peaal  €•*•■ 
—Where  one  Is  guilty  of  misdemeanor  for 
not  taking  out  license  as  prescribed  by  taw, 
punishment  therefor  being  flne  of  not  mor« 
than  one  thousand  dollars  or  imprisonment 
for  not  more  than  six  months,  or  both,  tha 
punishment  prescribed  Is  In  conflict  with 
that  provided  by  section  433  of  the  Penal 
Code,  as  an  offense  under  such  section  of 
Penal  Code  Is  punishable  as  prescribed  In 
that  section  of  the  code. — Ex  parte  Chrla- 
tenaen,  3G  Cal.  103.  ill,  24  Pac.  747  (caaa 
carried  to  United  States  supreme  court  aa 
Crowley  t.  Chrlstensen,  187  U.  8.  86.  11 
Lk  ed.  SSO,  11  Sup.  Ct.  Rap.  II,  and  c&aa 
reversed  on  other  points). 

1».  Sane — WItk  bcMIob  «S4,  Peul  C*dc 
— Where  no  maximum  limit  of  penalty  la 
fixed  for  olTense,  such  as  that  prescribed  In 
section  634  of  Penal  Code,  this  section  can 
not  be  read  Into  the  other  section  and  the 
two  taken  together  so  as  to  provide  limit 
to  maximum  fine  or  Imprisonment  prescrtbed 
for  oflTense.— People  V.  Haagen,  13B  CaL  116. 
116,  72  Pac.  336. 

13.  Sawe— WKk  MCtteB  «3C  Peaal  Cede. 
—Where  violation  of  fish  lows,  as  under 
.  section  616.  Penal  Code,  has  maximum  pun- 
ishment prescribed,  court  will  not.  In  ab- 
sence Of  some  Intimation  by  law-making 
power,  hold  this  section  was  Intended  to 
limit  force  and  effect  of  said  section  636, 
Penal  Code,  aa  to  maximum  punishment.— 
People  T.  Tom  Nop,  124  Cal.  ISO,  163,  EA 
Pac.   786. 


n.  STATUTORY  MISDnMBANORH. 
14.  ■Mllarlal  aotct  Such  a  large  pro- 
portion Of  the  acts  ot  the  legislature,  aside 
from  additions  to  and  amendments  of  the 
Penal  Code,  are  provided  with  one  or  mors 
sanctions  or  penalties,  that  It  Is  thought 
useful  to  Bill]  retain  in  thle  place  such 
statutory  mlsdemeanora  as  have  heretofore 
been  publlHhed  in  the  Cyclopedic  Penal 
Code,  without  attempting  to  add  thereto  and 
bring  the  list  down  to  date:  because  that 
Is  the  function  of  those  volumes  of  this  set 
of  books  which  treat  ot  the  general  laws 
of  the  legislature,  and  are  known  as  Hen- 
ning's    General     L.awB.     Third    Kdldon.        A 


,    Inc 


tends 


show  that  this  state  is  suffering  from  over- 
legtalatlon.  It  would  be  well  if  all  state 
legislators  could  bo  Induced  to  read  and 
master  the  principles  and  precepta.  absorb 
the  sound  philosophy,  contained  In  Herbert 
Spencer's  essay  on  "Over-Legislation,"  In 
volume  3,  Miscellaneous  Essays,  of  that 
philosopher's  complete  works. 

15.     AdDllerailHg— Dnlrr     products,     Is     a 
misdemeanor, — See  par.  41,  this  note. 
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I«.     VaHe—DraKh   a   mlBdemeanor.  —  See 

par.  BS.  Ihla  note. 

koaara  Ln  Incorporated  towns  Is  regulated  by 

able    by    nne    of    not    lens    than    twenly-flve 
dollars   and    not    more    than    two    hundred 

statute,  a  violation  of  any  ol  the  provisions 
of  which  Is  a  misdemeanor,— Act  June  13. 
191S.  1  90,  Stats,  and.  Amdts,  1913,  p.  7G0. 

dullars.    or  by    t m prison m en t   In    the   county 

as.     CalltoralB  wlaei — DecpptloB  IB  maaii- 

JB|[    for    not    !&■■    than    len    nor    more    than 

factan  of,   la  made  a  misdemeanor  punish- 

Bl«ty   days.— Act    of  Marcb    IB,    1907,   SlatB. 

able  by  a  nne  o(  not  less  than  one  hundred 

and  AmdH.  1907,  p.  167. 

dollars   and    not   more   than   one   thousand 

dollars,  or  by  Imprisonment  In   the  county 

•trikr.  lock-out,   etc..  punishable  by  Bne.— 
Act  June  T.  1913,  1 1.  Stats,  and  Anidts.  1911, 

Jail  for  not  less  than  thirty  days  and  not 
more  than  six  months,   or  by  both   flne  and 

IS.  AdTertlalaa:  as  bank  without  having 
received  certtflcate  to  do  banking  business 
a  mlsdemeanor,—Act  May  S,  1913,  ig  10,  11, 
StatB.  and  Amdts.  1913,  pp.  141,  113. 


In    the 


mplr  witk  erders  In  r< 


I  Compensation 
guilty  of  a  misdemeanor. — Act  May 
f  SI,  StatB.  and  Amdts.  1)13,  p.  109. 

XI.     AKT*««t    Ixlaa:    yrlees    la 
mAanor,  when. — Bee  par.  110,  this  i 


a  manner  as  may  Infect  other  cattle  or  live- 
stock IB  made  a  misdemeanor,  but  no  pen- 
alty prescribed,  and  will  be  punishable  un- 
der above  section.— Stats,  and  Aradls.   190T, 

21.      Saae — PoUatlar  water  br.  Is  a  mis- 
demeanor.— Bee  par.  107.  this  note. 

idK( — Ualawtnlly  wearing:.  Is 


n  the 


inishat 
f  Jail  for  a 


(  by  I: 


t-Kceed  thirty  days,  or  a  line  not  to  exceed 
twenty  dollars,  or  by  both  flne  and  Im- 
prisonment.—Act  March  1.  1907,  Stats,  and 
Amdts.    1907.   p.    II. 

23.  AFteslaa  well^— ^aate  af  water  tron 
Is  made  a  misdemeanor  punishable  by  a 
nne  of  not  less  than  twenty-flve  doltara  and 
not  more  than  Ave  hundred  dollars,  or  by 
imprisonment  In  the  county  Jail  not  more 
than  six  monlhs.  or  both  line  and  imprison- 
ment.—Stals.  and  Amdts.  1907.  p.   123. 


1907,  I 


128. 


[ane  aad  Ask 

S,     1911,     I  9. 


i.      Bbhs— HIsbraadlBV  e 

eanor  punishable  by  flne  of  not  less  than 
hundred  dollars  and  not  more  than  one 
thousand  dollars,  or  by  imprisonment  In  the 
county  Jail  tor  not  less  than  thirty  days  and 
not  more  than  six  months,  or  by  both  flne 
and  Imprisonment. — StatB.  and  AmdtB.  1907. 
p.   128. 

3S.  Canp  BaaltaUea  aad  veaMlatloa,  at 
camps  where  Ave  or  more  peraons  are  em- 
ployed, violation  of  act  reKulating  a  mlBde- 
meanor.—Act  May  39,  1913,  I  S.  Btats.  and 
Amdts.  1911,  p.  339. 

S«.  CateklBK  aad  taklni 
Is  regulated  by  llcinse,  an 
a  misdemeanor. — Act  Ju: 
StatB.  and  Amdts.  1913,  p. 

ST.      Certlked   aallk,   ervam.   etc.,    violation 
of    act    regulating    production    of    a    mlsde-  , 
meanor.— Act  4prll   IG,    1913,    |  3,   Stats,   and 
Amdts.  1913,  p.  81. 

SS,  CeBspools.  sewer-pi  pea,  rte. — PoUa. 
tioa  of  waters  by.  made  a  mlBdemeanor 
punishable  under  above  section.  —  Act 
March  23,  190T,  IS,  State,  and  Amdts.  1907. 
p.    801. 

3a.  Ckautrmr'a  lleeusc  aiai-  be  icToked 
as  an  additional  penalty  for  a  violation  of 
any  of  the  provisions  of  the  act  regulating 
the  use  and  operation  of  vehicles  on  the 
public  hiehwaye  and  elsewhere. — Act  May 
31.  1913.  t  34(h),  Stats,  and  AmdtB.  1313.  p. 
6G3. 

Ab  to  Bse  at  ■ctillesui  aaaie  Ib  apviylnc 
for    phaaKear'a    llceBBe>    see    par,    12E,    this 

40.  CbaaffeBr  recelvlaa  koans  aa  aap- 
piles,  etc.,  guilty  of  a  misdemeanor. — Act 
May    31,    1913,    f  31(g),   Stats,    and    Amdts. 


SA.  Baak  laveatlaK  ■nrplas  of  depoalts  la 
«wa  stavk.  a  mlBdemeanor.- Act  May  6,  1913, 
I  32.  StatB.  and  Amdts.  1913.  p.   IBS. 

aft.  BatklBK  la  BtreaBi.  etc..  made  a  mis- 
demeanor punishable  under  above  eection, 
when. — Act  March  23,  1907,  1 1,  Stats,  and 
AmdtB.    19*7.   p.   894. 

n^  BaopkllBS  BBBBlatBB  tiek  — .  Selliajri 
ete.,  bbIibbIb  tateeted  witb,  a  misdemeanor. 
— See  par.  22,  this  note. 

31.  Borrow  Ibs  atoaey  froBi  iBSBraaee 
foiBpaar— By  ak  oSeer  thereof  a  misde- 
meanor.— Act  June  t,  1913,  13,  Stats,  and 
Amdts.  1913,  p.  IM. 


1913. 

41.     Ckemleals     ■■     dairy     prodaeta.— Act 

of  March  23,  1907.  makes  the  use  of  chem- 
icals in  dairy  products  a  misdemeanor,  pun- 
ishable by  a  fine  of  not  less  than  twenly-flve 
dollars  and  not  more  than  two  hundred 
dollars,  or  Imprisonment  in  the  county  Jail 
not  ICBB  than  ten  days  nor  more  than  sixty 
days. — Stats,  and  Amdts.  1907,  p.  971. 

43.     Children's  koars  af  labor  at  employ- 


iolat 


Amdts.  1913,  1 


t  June   2,    1913,    1  13,   Stats,   i 
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Rep.  74Z;  alio  Kerr's  Cjic.  Pen.  C„ 
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It  to  be  a  m 
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ilhln   the 

IB  of  act  of  March 

1*.  1»07, 

a»  being 

within    the 

phra« 

ny    other 
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Ing    the 

■Ick    or 

1  being  a  method 
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of  treating 

the  I 
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afflicted 

r  money  by   all  C(i 

n  Selene 

e  "prac- 

loners. 

■■-See    pari. 

87,    ! 

99.    100. 

116,    and 

4S.  Practicing  without  a  license,  whether 
a  misdemeanor  within  the  provisions  of  act 
of  March  11,  190T.  as  being  Included  within 
the  phrase,  "or  any  other  system  or  mode 
of  treating  the  sick  or  amirled"  Is  open  to 
question.  It  Christian  Science  is  a  "mode 
or  method  of  treating  the  aick  and  af- 
flicted." for  money,  by  Christian  Science 
"practitioners."  It  may  be  within  the  mean- 
InE-  or  the  statute  under  one  Interpretation 
which  the  courts  may  put  upon  it;  but, 
perhaps,  is  not  within  the  statule  under 
another  interpretation  the  courts  may  give 
It.  In  connection  with  the  the  saving  clause 
In  section  IT  of  the  act.  reading  as  follows: 
"ITovliJed  that  nothing  herein  shall  be 
held  to  apply  or  reguiate  any  kind  of  treat- 
ment by  prayer."  Christian  Science  is  not 
BpeclflCBlIy  named  in  the  saving  clause,  and 
the  question  resolves  Itself  into  whether  or 
not  treatment  by  Christian  Science  •■prac- 
titioners"    Is    simply    by    prayer, — See    au- 


when. — See    par.    ST, 


meanor,  when. — B 

a€.  I>ell>«BFB*  M-  «e>eB««t  k1b»t  pkll- 
4»ii — BHcaBHiKlBg  dellv^BTBcr.  etc  a  mis- 
demeanor.—Act  June  IE.  191S,  1  2S,  Stats, 
and  Amdts.   1913.  p.   llOt. 

ST.  DUI>terri>v  kftdlea — Dead  frsK  l>- 
feetlsaa  dlanara,  without  consent  of  state 
board  of  health.  Is  made  a  misdemeanor 
and  punishable  under  above  section. — Act 
,    I  10,    rule    T.    Stata.    an4 


and   c 


1    in 


CoBsplrBcr  aaalmat 
o  fls  prtcea,  etc..  Is 
ir.— See  par.  120,  this 


SI.     CoBtraeta   betweem   ri 

plpe-llHPS  declared  Illegal 
them  punishable  as  a  misdemeanor. — Act 
June  4.  1913,  I  G.  Stats,  and  Amdts.  191S, 
p.  520. 

B2.  CortiorallaHs  oprrnflDK  wItbOTit  par- 
■■K  state  tax,  guilty  of  a  misdemeanor. — 
Act    June    12,    1913,    |  9,    Stats,    and    Amdts. 


Amdts.  190T,  p.  901 

B8.     DrlTl>«  H*4 

iMtaslented    •    ■•>• 

191S,   g  34(b),  stats 
S».     Drmtcm  —  Adi 
ntalabcllag,  etc..  and  transporting 
Ing  same.  Is  made  a  n 
able    by    One    of    not    it 
dollars   nor   more    thai 


otker  vrklele  whil* 

■■•r. — Act    May     31, 
Amdta.  1913,  p.  eSi. 


.   and   Amdta.   1907, 


-Act  March  1: 
p.   2J4. 

pked  eve 


4  Ga,  App.  293,  El  B.  E.  S4G,  7E  Cent.  L.  J. 
221. 

4S.  CiTll  Servle*  CoMailaalom  Ael — A>t 
TlalatlDii  Dl  a  misdemeanor. — Act  June  Ifi, 
191J.   g  25.  Stats,   and  Amdts,    1913,   p.  1049. 

4T.  C*calne,  orlBB,  etc. — Sale  of.  except 
upon     certiflcate     of    physician,     a    misde- 

Amdts.    1913,   p.   S!4. 

48.  CoM-stsnKe  and  retligeTatOF  warc- 
koBses  are  regulated  by  law,  any  violation 
of  which  Is  a  misdemeanor. — Act  June  13. 
1913,    g  12,    Stats,    and    Amdts.    1913,    p.    7TE. 

49.  ConblnattoBB  to  Is  Pliers,  etc..  Is 
made  a  conspiracy  against  trade. — Sea  par. 
120,   this   notp. 


hours  prescribed,  made  a  inlsden 
iahable  by  a  fine  of  not  less  than  tw 
dollars  nor  more  than  flfty  dollars,  o 
Imprisonment  for  not  exceeding  sixty  c 
or  by  both  line  and  imprlsonment.- 
March  IE,  1907,  Stats,  and  Amdts.  190 
274. 

SI.  Elr^trle  keadllBkta  for  l»»Botli 
F-allar«  ««  provMe,  a  misdemeanor.- 
June   4,   1913,    g  2,   Stats,   and   Amdts. 


I.  and  Amdts.  1913,  | 


Amdts.   1913,  ] 


EMplttmeat  In 


1913,    ( 
■ndersro 


made    a   mlsde- 
illroada   ami   oil 


.   444. 


am  rstabllskment  - 
required  by  law,  a  n 
913.    t  i,    Stata. 


■d  worklBK* 

g  Z,    Stats. 


fallnTP  Is 
Isdemeanor. 
and   Amdts. 


M,     Fallare  lo  flie  amdaTK  kefore  draw- 

IBS  moBthiT  aalarr  as  required  by  act  cre- 
ating sueb  court  by  oflleers  of  police  courts 
In  cities  ot  the  first  and  one-half  class,  is  a 
misdemeanor.— Act  June  16.  1913,  I  0,  Stats, 
and  Amdts.  1911,  p.  471. 

•T.     Fallnrc  lo  print  bdIIcc  an  corera  ot 
nollelca  of  iBsarBBcc  liable  for  assessmenta. 
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STATUTORY  Ml SDEHB AMORS. 


panlahabU  by  ravocatlon  ot  license  to  do 
buBtnesa. — Act  Jun«  S,  IRIS,  1  I,  8tB.ts.  and 
Amdta.   IBIJ,   p.   STB. 

•8,  Pallare  to  atap,  vte.— la  ease  at  la- 
Jarr  t*  a  pmaa  ar  VFapertr  on  a  publio 
hlcbvay  b7  person  drlTlOK  or  operating  a 
Tahlcle,  la  «  misdemeanor. — Act  May  31, 
1113,    lS4<d),    Stata.    and    Amdts.     1S13,    p. 


tsa. 


certlfleat 


June  t,  lell,  g  19,  StatH.  and  Aradts.  1913,  p. 
7SG. 

lae  kin  a  a>  iv 
r  kind  or  vart- 
etr.  Is  made  a  misdemeanor  punishable  by 
a  flne  of  not  less  than  fifty  dollars  and  not 
more  than  five  hundred  dollars,  or  by  Im- 
prisonment In  the  county  Jail  not  less 
than  twenty  days  and  not  more  than  six 
months,  or  by  both  fine  and  Imprisonment. 
—Act  March  ]6,  1907,  Stata.  and  Amdts. 
1907,   p.   ITE. 

Tl.  Hotels  aad  lod^lBK-lioiues — la  lacor- 
poratcd  towDB,  the  building  and  occupancy 
Is  fEEulaCed,  and  any  violation  ts  a  misde- 
meanor.—Act  June  1«.  1913,  (  It,  Stats,  and 
Amdts.  1913.  p.   1434. 

72.  Ire— Hanafactare  (or  sale  froaa  Ina- 
^re  water,  or  selling  for  consumption,  a 
misdemeanor  punishable  under  above  sec- 
llon.- Act  March  23,  190T,  t ».  Stats,  and 
Amdts.  190T,  p.  89 E. 

7X  Saate  —  Storiac  la  anrleaa  plaeea 
mad*  a  misdemeanor  punishable  under 
above  section.— Id.,  I  8. 

T4.  Sbbc — Traa-poi 
taet  «ltk  ailh,  etc.,  le 
Ishable  under  above  8 


1,  allowing 

B  demeanor 
. — Id.,   I  S. 


n. 


■e  for  permit  t*  ci»atlaae  pipe- 
red,  and  failure  to  procure,  a 
-.—Act  June  4,  19IS.  t  T.  Stata. 
1913,   p.   GS6. 


8S.     Lleeas 

g  IS,   stats.   B 


Llsdemeanor. — Act  June  1,  1913. 

id  Amdts.  1913.   p.  T3G. 

if  sabdlTtsions — Sale   of  lands 

lo,   without   having:   flled   the 

9    county    recorder.    Is   made   a 

punishable    by    a    fine    of    not 

nty-nve  dollars  and  not  more 

hundred   dollars,   or   by   imprlson- 

the    county    Jail    for    a    period    of 

than  sLx  months,  or  by  both  fine 

[Bonment.— Act     March     16,     HOT. 

Id  Amdta.  190T,  p.  192. 

BO.     Hatenlty    or    IrlaB-la    koapltal,    c(e. 

-.IVIIkaai  a  llccaie,  penaltr— Act  April  23, 

1913.  13.  Stats.  1913.  p.  T4. 

8«.  Mc«tcal  cheats  la  faetories— Not  kept 
aa  reaalred  by  law  la  a  misdemeanor. — Act 
May  19.  1913.  (2,  Stats,  and  Amdts.  1913,  p. 
611. 


map  with  < 
mlsdemeano 
less  than  ti 
than  five   hi 


Stats,  anc 


ST.     Hcdldac, 


ishable 


pun-  A, 


T9.  Sane — ^Whieh  has  beci 
lac  Halt,  etc..  sale  of,  a  mlsi 
Isbable  under  above  section. — Id.,  1  T. 

TS.  Isipartatloa  of  haiaca,  etc, — Affected 
with  a  eoatasloas  dtoease,  a-  misdemeanor. 
—Act  June  4,  1918,  i  2,  Btats.  and  Amdts. 
1911.  p.   330. 

TT.  lafeetlaaa  dlaeasc — AniaiaLi  aflllcted 
with.  BclliaK,  etc.,  a  misdemeanor,  when, — 

TS.     flaac — DtalaterrlBC  body  dead   fraas. 

a  misdemeanor. — See  par.  G7,  this  note. 

19.  iBvealBent  eonpanlea,  aseats,  etc. — 
VlalBtlaa  of  aet  reKalatlBg.  a  misdemeanor. 

Act  Hay   28.  1913.   |  14,  Stats,  and  Amdts. 

1*11.  p.  TZO. 

to  Htarc.  and  to  dlBseminate  Us  seed,  or 
to  BOW  seed  of:  penalty,  flne  In  a  sum  not 
csceedlns  one  hundred  dollars,  or  by  Im- 
prisonment In  the  county  Jail  for  a  term 
not  exceedlnK  three  months. — Stats,  and 
Amdts.  1903.  p.   87 S. 


llecBse  Is  made  a  n 
by  a  tine  of  not  loss  than  one  hundred  dol- 
lars and  not  more  than  five  hundred  dol- 
lars, or  by  Imprisonment  for  a  term  of 
not  less  than  sixty  days  and  not  more 
than  one  hundred  and  eighty  days,  or  by 
both  line  and  imprisonment.- Act  March  14, 
1907.  Stats,  and  Amdts.  190T,  p.  SE7. 

88.     Milk — AdDlleratlns  a  misdemeanor.— 
See  par,   17.  this  note. 

SS.     Saaie — Chcaiieals    la    dairy    prodneta 
k  misdemeanor. — See  par.  41.  this  note. 

!a  eertlHed  aiUk,  ereaai,  etc.,  see  par. 
S7,  this   note. 

M.     Hlabrandlac— Calif oraia    wines    la    » 
misdemeanor. — See  par.  34,  this  note. 

tl.     Saaae — Draga.- A 
par.  E9.  this  note. 

S3.     Hlaes — Operated 

required  to  eBtabllsh.  equip  and  n 
telephone  system,  and  a  failure  tl 
a     misdemeanor. — Act    June     13, 
Stats,  and  Amdts.  1913.  p.  781. 

S3.     Malar-«n      and 
par.  128.  this  note. 

Aa    la    tallare    »(    owaer    of    to    display 
■BBlter- plate,  see  par.  101.  this  note. 

As    to  aaantliorlsed   aae  of,  see   par.    123. 
this   note. 


worked 


,    1913,    I  33,    S' 
r     edaeatlOB 


and  Amdts.  1918.  ] 
M,     ObatTBetlai 


•■Warkaiea'a      COKpeai 


Dioilizedb,GoOgl_e 


t  71,  Bt 

*r.  oil  pIpe-llBe.  MWBta,  atlaiBfra  ■>* 
mpiar«»— VIvlatlBi;  yroTlslsH  af  »ct 
revnlatlDK  traupartBtlea  of  crude  oil,  are 
KUllly  of  a  m  lade  mean  or. — Act  June  *,  ISIS, 
I  IT.  StatB.  and  Amdta.   19IS,  v.  G30. 

ML  OVlaai-Vlpn — Poaa«iBt*k  of,  a  mlide- 
meanor.— Act  June  11,  1911,  |  1,  Stats,  and 
Amdts.   191S.   p.    691. 

Ab  t*  Hla  of  vvlmai,  eacalBe,  eta.,  «ee  par. 
4T,  this  not*. 

m.  Optometry — lUccal  yraetice  sf,  made 
a  inlademeanar  punlahable  by  line  of  not 
lesa  than  fifty  dollara  and  not  more  than 
two  hundred  dollara,  or  by  Imprlaonment 
In  the  county  Ja.Il  not  leas  than  one  month 


<    thar 


thre 


by    1 


One  and  imprisonment,  and  In  default  at 
payment  of  fine,  Imprisonment  in  the  county 
Jail  at  the  rate  of  one  day  for  every  two 
dollars  of  tba  fine  imposed. — Act  Febru- 
ary la,  J90T,  Stats,  and  Amdts.  ISOT,  p.  B3. 

IM.     0*ite*PBtkr— lilecal  pracllH  of.  is  & 
tnlademeaDor. — See  par.   17,  this  note. 


display  ■amber-plate,  is  Kullty  of  a  misde- 
meanor.—Act  Uay  II.  1B1>,  |S4<c),  Stata. 
and  Amdts.  1911,  p.  tSi. 

IMX  Faymeat  t*  warned— Iieee  tksa  the 
■alalmam  wasa  eatabllshed  by  the  Indus- 
trial commission.  Is  a  misdemeanor. — Act 
Uay   1«,  I91S,  I  11.  Stats,  and  Amdts.  191S, 


p.  est. 

IM.  P«mlttM(  or  rc«BlriaK  female  U- 
borrr  to  work  In  specllled  places  at  desig- 
nated work  more  than  the  number  of  hours 
provided,  a  misdemeanor.  —  Act  June  12, 
ISia,  I  4,  Stats,  and  Amdta.  1913,  p.  712. 

MM.  Potooaa— Sale  aad  ase  ot,  violation 
of  act  reKulatlng,  a  misdemeanor. — Act 
June  11,  1911,  I  4.  Stata.  and  Amdta.  ISII. 
p.   194. 

IW.  Pallated  water— flapplrtas  by  pab- 
llc  atlllty,  etc.,  a  misdemeanor, — Act 
June  13,  ISIS,  1Kb).  Stats,  and  Amdta. 
lait,  p.  79E. 

IM.  Pollntloa  of  watera— Made  a  mlsde- 
■ieaaar  punishable  under  above  section. — 
Art  March  2S,  1S07,  (  t,  StalB.  and  Amdta. 
1907,  p.   S94. 

See.  also,  par.  tS,  this  note. 

107.  Saaae — By  llTe-ateek,  mad*  a  misde- 
meanor  punishable  under  aboTe  section. — 
Act  March  S3,  HOT,  1 1.  Slats,  and  AmdU. 
ISOT. 

lOS.  Price*— Comblaatloa  ta  Cs,  Is  a  con- 
spiracy aBainst  trade,  and  punishable;  and 
it  matters  not  whether  the  price  la  Hxed 
as  to  an  article  ot  commerce  or  a  wage 
to  be  demanded, — See  par.   120,   this   note. 

100.     Rallroada — Failare  to  properly  bmb 

I  5,  Stats,  and  Amdta.  1913,  p.   261. 

110.  ScaSoMlBK  or  alaiclaS — Par  protee- 
llan    of    workmea,    penalty    for    erecting. 


tPrellm.  DIv. 

maintaining,  etc..  defectlTe  and  dangerous. 
— Act  June  IS,  IBll,  1  S,  Stata.  aod  AmdU. 
1913,  p.  SO. 

III.  Sewer.plpc  etc,— Pvllatlag  watera 
ky,  is  made  a  misdemeanor. — See  par.  33. 
this  note. 

US.  Skell-Sak  aad  iBvertekrate  aalBala 
la  bay  *f  Hsaterey — Protected,  and  any  vio- 
lation of  such  protection  Is  a  misdemeanor. 
—Act  June  IS,  1913,  {3.  Stats,  and  Amdta! 
ISli,  p.  981. 

lis.  Barskam  halcpeaae — Ferwlttlag  M 
r>«w  to  maturity,  etc.,  is  ■  misdemeanor. — 
See  par.  30,  this  note. 

114.  fliaadard  ml  welchts  aad  Heaaarea, 
and  a  sealer  of  weights  and  measures,  is 
provided  for,  and  any  violation  of  any  of 
the  provisions  of  the  act  is  made  a  misde- 
meanor.— Act  June  IS,  1911,  |  ST,  Stata.  and 
Amdts.  1913.  p.  loas. 

lis.  Bapplylac  poUated  watcr-^>y  pak- 
11*  atlllty,  *te..  Is  a  misdemeanor. — Act 
June  IS.  1113,  1Kb),  Stats,  and  Amdts. 
leiS,  p.  TtS. 


r  adver 


tising  [ 
—Par.  1 

117.  Traaapartlaa  dead  kodlea  from  any 
other  state  or  territory  ot  persons  dylns 
from  plague,  etc  made  a  misdemeanor 
punishable  under  above  section.  —  Act 
March  S3,  1907,  I  SO,  SUts.  and  Amdts. 
1907,  p.  399. 

118.  Trees,  fralt— ■dUag  vac  Mad  ar  va- 
riety aad  dell 


110. 


trees,  a  misdemeanor. — Act  April  IS,  1913, 
I  S.  Stats,  and  Amdts.  131S,  p.  54. 

tSOt  Trast  —  CfHBMaatloa  flzlag  prfeea, 
etc.,  la  made  a  conspiracy  against  trade, 
punishable  by  a  fin*  ot  not  less  than  fifty 
dollars  nor  more  than  Sve  thousand  dollars, 
or  by  Imprisonment  not  less  than  six 
months  and  not  more  than  one  year,  or 
by  both  fine  and  imprisonment.  —  Act 
March  31,  ISDT,  1  4,  Stats,  and  Amdta.  1907, 
p.  S8S. 

ISl.  The  act  does  not  designate  the  Place 
of  imprisonment,  and  leaves  room  tor  a 
grave  doubt  whether  an  aggravated  ot-  ' 
tense  Justifying  the  Infliction  of  the  mail- 
mum  penalty  la  a  misdemeanor  or  a  felony. 

1X3.  Trast  eompaay — la  eltr  at  less  tkaa 
<ne  haadred  thonsaad  pftpalatloa,  receiving 
from  court  trust  funds  to  the  amount  of 
five  hundred  thousand  dollara  falling  to  re- 
port to  superintendent  Of  banks,  penalty. — 
Act  May  t.  1313,  |  SS,  Stats,  and  Amdta.  1913, 
p.  181. 

12S.  Inaathftrbrd  aae  of  matar-veklele 
—By  drivlag  saoic  apoa  aay  pabUe  road 
In  the  state,  without  the  consent  of  the 
owner,  is  a  felony  punishable  by  Imprison- 
ment In  state  prison  from  one  to  Ave  years. 
—Act  May  31,  1913,  I  33,  Stats,  and  Amdts. 
1913.  p.  632. 
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•  M 


in.    II    made   a 

tl»— Bjr    aar    penoa.    «n    or    CBrporatlaa 

a  flne  ot  not 

doing    bualnesB     In     California,     a    mlsde- 

lars,  or  Dj-  Im 

meanor.— Act  June   10.    1913,    IB,   StaM.   and 

(Or   not  more 

Amdta.  I»1S,  p.  G0». 

flne  and  Imprl 

US.  Uae  of  flctltloaa  aamc^Ia  mrpljlMg 
far  ekaaffcar^  llfwaae,  la  a  mlsdameaDOr. — 
Act  Hay  11,  I91I,  |  tt(t),  BtBts.  and  Amdt*. 


■ee  par.  39,  thlB  note. 

US.  Use  af  teaiwei 
•t  vnatttatlOB  la  a 
June  13,   1913,    |  »l,  StaU.  and  AmdU.   ISll, 


Stats.  I 


idemeanor   punishable    by 

s   than    two    hundred  dol- 

inment  In  the  county  Jail 

six  months,   or  by   both 

lent.— Act  March  23,  190T. 

1907,  p.  923. 

13B,     Vehielea  avon  pablte   hlvkwaya  and 

elsewhere,    violation    of    act    regulatlnEi    a 

misdemeanor.— Act  Hay  tl,  1911,  i  11,  Stats. 

and  Amdts.  191S,  p.  SGS. 

1».     IfaaUas   la   mtnt 
demeanor,  when.— -8«e  par.   39,   tbia  note. 
I    ab— By    aalBuila 
'.   lOT.   thla  note. 


tesalarly.  or  aiding  or  abettioK,  etc,  tbera- 

§20.  TO  CONSTITUTE  CKBkEE  THEKE  MUST  BE  UNITT  07  ACT  AND 
INTENT.  In  every  crime  or  public  offense  there  muBt  exist  a  anion,  or  joint 
operation  of  act  and  intent,  or  criminal  negligence. 

Hlitory:    Enacted  February  li,  1812;  fonnd«d  on  i  1  Crlmlnkl  Prao- 
Uce  Act.  SUU.  1E60.  p.  229. 
Aa  te  effect  of  Ineanity  on  liability  for  crime,  see,  post,  |  26  and  note. 
As  to  effect  of  Intoxication  on  liability  for  crime,  aee,  post,  |  22  and 


UNITY  OP  ACT  AND  INTENT 
"EaSENTIAL. 
L  As  to  conatnietion  of  Ketion — In  gen- 

OTSl. 

S.  Bune — In  eonttmetion  of  wetion  86Te. 

3.  Act  and  intent— Unity  of. 

4.  Same— Assault  with  intent  to  commit 

5, 0.  Same — Coneurrenee  of  aet  and  intent. 

7.  Same— Consent. 

8.  Same— Same — Editorial  note — Sodomy, 

9.  Same — CnmDlative  words. 

10.  Same— Distinction  as  to  intent. 

11.  Same — Evil  intent— Neeaaslty  of. 
12,13.  Same — Felonion*  intent— Borglary. 

14.  Same — Qoilty  intent  without  overt  aeL 

15.  Same — Illegal  voting. 

16.  Same — Intention  alone  is  no  crime. 
17, 18,  ^me— Negligenee— Instroction  as  to, 

19.  Intent — Not    an     element    of    misde- 

20.  Same — Interpretation  of  statute. 

21.  Same — Offense  different  from  that  in- 

22.  Same — Specifle    intent — Pleading    and 

I,  Caaatraetloa  of  aectlaa— la  KcaeraL — 
Thla  section  only  enonclatea  familiar  prin- 
ciple ot  law. — People  v.  Bosquet,  116  Cal. 
7S,  77,  47  Pac  «79. 

X  Soaie— ■■  CMBBtraetlea  ttl  aectloa  SCTe 
the  above  section  la  to  be  read  In  conneo' 
tlon  with  and  as  a  part  ot  that  aectloo. — 

Bee,  poat,  f  IC7c  and  note. 


S.  Aet  aad  lateat — ValtT-  af. — To  consti- 
tute crime,  there  rouat  be  union  of  act  and 
Intent.— People  v.  O'Brien,  *<  CaL  171,  176, 
11  Pac.  4G. 

See  par.  11,  this  note. 

Aa  M  BHcaaltr  t«  aaltr  at  aet  aa«  la. 
teat,  see  note,  1  Am.  Crlm.  Rep.  41. 

4.  Same — AaaaaH  with  lateat  t*  cobkK 
rawe^laatraelioa.  —  Where  defendant  la 
charg-ed  with  asaault  with  Intent  to  com- 
mit rape,  question  of  Intent  with  which 
aaaault  was  made  being  material  element 
In  case,  court  has  no  right  to  put  state 
of  facta  to  Jury  which  Will  bar  them  from 
finding  Intent  to  be  other  than  that  charged 
by  Information. — People  v.  Jobnaon,  106  Cal. 
SS9,    lis,   19  Pac    611. 


naee  at  aet  anC  latent 

or  criminal  negligence  are  only  elements 
esaentlal  to  conatltute  crime  or  public  of- 
fense within  meaning  of  tHla  section,  only 
exception  being  those  caaea  where  malice 
aforethought  Is  made,  by  section  18S,  Penal 
Code,  necessary  and  additional  element. — 
People  V.  Wright.  93  Cal.  6(1,  E66,  2>  Fac. 
210. 

6. .  The  moving  Intent  Is  evinced  by  the 
acts  ol  a  party,  and  the  presumption  of  law 
Is  that  he  Intended  an  ordinary  conae- 
Quence  of  hia  acts.  Thla  presumption  at- 
taches Bucceaalvely  to  each  act  done,  re- 
gardless of  original  Intent — People  v. 
White,  5  Cal.  App.  329,  00  Pac.  <71,  174. 

See  Kerr's  Cyc.  Code  Civ.  Proo.  (2d  ed.). 
It  IW.   1963  and  notes. 

T.  aane  —  Coaaeat.  —  Consent,  In  law, 
means  a  voluntary  agreement  by  a  person 
In  the  possession  and  exercise  of  aufflclent 
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mentality  to  make  an  IntalllKent  choice  to  ir.    VeKllveaec  —  iBBtraetlOB   ■■  to. — In- 

do  Bomethlng  proposed  by   another.      "Con-  atructlon   readlUK  'The  court  Inatructa   you 

■ent"  dlffera  very  materially  from  "aesent."  that  In  every  crime  or  puttllc  oHenae  there 

The   tormer    Impllea    aome    positive    action  must  eilat  a  anion  or  Joint  operation  oC  act 

and   always   InvolveB  aubmlealon.      The   lat-  and    Intent    or    criminal    ncKllKence."       This 

which   does  not   Include  consent. — People  v.  not   to   the   particular  one   before   the   court 

Dong  Fok  Yip.  1C4  Cal.  143,  1ST  Pac.  lOtl,  Is  not  only  correct  as  an  abstract  proposl- 

1033.  tlon   ol   law   but   Is  given   In   nearly   every 

8.     Same-  flamt     Editorial  mottt    SedMny.  criminal  cane  that  Is  tried,  whether  the  ele- 

^B  to  consent  o(  the  party  used  not  con-  nient  of  the  otlense  Involved  calls  for  proof 

stltutlns  a  defense  In   the  prosecution  of  a  "'  *•""   ■Pe'^'lc   Intent  or  for   proof  only   of 

person  charged  with  the  crime  of  sodomy  or  ■"="  criminal   negllKence  as  Is  sufficient  in 

of  an  attempt  to  commit  sodomy,  see.  poat,  "^aln    cases     to     eetablish    crime.       There 

(  386  and  note.  "'■'■  ''«■  ""*  ""  ^'»""  •'"■  "'''■=  <="«"  '" 
which  an  InslructLon  Involving  an  abstract 

».     Same  —  CnnUlive     ».ord.,  —  Words  statement  of  a  proposition  of  law  would  be 

■■wilful."    "deliberate."    and    "premeditated."  ,od  ,,  harmful  to  the  accused,  but   this   in- 

In  phrase,  "wilful,  deliberate,  and  premedl-  atructlon    merely   explains   or  states    as   the 

tated   killing,"    are    merely    cumulative    and  i^^  provides  that  there  are  crimes    to  con- 

eipresslve     of     the     same     Idea.— People     v.  aummate  which  proof  of  criminal  negligence 

Pool,   37  Cal.   BT3,   BS6.  Is  gufflclent.  and  where  In  other  portions  of 

Distinction    between    no   Intent   at   all   and  language   and   concrete   form   the   necessity 

Intent     which     law     "disregards,"     and     by  o(  proof  of  a  felonious  Intent  with    respect 

which  slayer  is  "presumed   not  to  be  actu-  to  the  specinc  act  imputed  to  the  defendant 

ated,"    Is   very    alight   basis    for   reversal   of  and    described    a   charge    in    the    Indictment 

Judgment. — People    v.    Kernaghan,    73    CaL  before   his   conviction,  could    legally    follow, 

609,   613,  14  Pac.  B«fi.  It  can  do  no   harm. — People  v.  Rowland,    13 

11.     Sane Bvll    InWBt     ta    Becesuirr    to  Cal.  App.  t,  34,  lOE  Pac.  43g. 

conslltule  a  crime,  but  will  be  presumed  18.  Requested  Instruction  that  "In  every 
upon  proof  of  the  act  by  the  accused. —  crime  there  must  exist  a  union  or  Joint 
People  V.  Harris,  2S  Cal.  6TS.  6B1.  See  operation  of  act  and  Intent"  may  be  prop- 
Bradley  V.  People,  B  Colo.  G99,  tOE.  9  Pac.  erly  refused  as  leaving  out  the  element  of 
733.  "criminal    negligence"    especially    In    a   case 

See  par.   8,   this  note.  where   the   Jury   might   have   found    the    de- 
fendant   BUilly   of  such   negligence, — People 

13.      fl..e— Pelonloaa   l.tot— Burglary.—  ,    p^,^^    ,  ^.^,    ^         j,g    j.^      gj 
One  who  enters   building  without   felonious 

intent   can    not   be   convicted   of   burglary.—  "•     '■«•■"••— Mot     ■■    rleBent    of    Biade- 

Pe-lile  V.  Collins,  63  Cal.  18B,  187.     See  Love  ""■"»■— Haggerty  v.  St.  Louis.  I.   M,   &  S. 

V.  People.   160  111.  fiOl.   608,   33  L.   R.   A.   139,  ^o..   143   Mo.    3S8,    248,    66   Am.   St.    Rep.    647. 

4j  N,  E-  710.  *"■  *°  ^  «■   *■   1",  44  S.  W.   1114.   1116. 

See    nolf-B.    81    Am.    Dec.    366-367;    01    Am,  "■      SB»*~IiiterpretailOB      of      •lalate.— 

Dec.  182.  483;  T3  Am.  St.  Rep.  700-70B,  Question  In  interpreting  criminal  statute  is. 

whether    Intention     of    legislature     was     to 

13.  Dl.tl.g.l.hed.  State  V  Abley.  lOS  make  knowledge  of  facts  essential  element 
Iowa  61,  64.  77  Am.  St.  Rep.  620,  46  L.  R.  A.  ^j  (he  offense  or  to  put  upon  every  one 
863.   80  N,   W.    226.  burden   of  finding  out  whether  his   contem- 

14.  Sane — Gollty  latenl  without  overt  plated  act  is  prohibited,  and  of  refraining 
■et — Law  has  no  concern  with  mere  guilty  from  doing  It  If  it  is.— Commonwealth  v. 
Intention,  unconnected  with  overt  act  or  Murphy,  166  Mass,  SS,  70,  B2  Am.  St.  Rep. 
outward  manifestnllon. — Howell  v.  Stewart,  406,  499.  JO  L.  R.  A.  734,  42  N.  E.  604,  505. 
54  Mo.  400.  404;  Ex  parte  Smith,  ISB  Mo,  „  Sawe— OBe.se  dllTereul  fro«  tfcat  i«- 
233,  *37,  68  Am.  St.  Rep.  678,  33  L.  R.  A.  teuded— If  one  Intentionally  commits  a 
606,   S8  S.  W.  638,  639.  ^Hme    he   is   responsible    criminally    for    the 

IB.      Same — Iltrgal  votlug.-^Act   of  voting  consequences  of  his  act.  If  the  offense  prove 

more    than    once    at    same    eieclion    is    not  to  be  dllTerent  from  that  which  he  intended, 

crime   unless  It  Is   shown   thai   the  act   was  — Commonwealth    v.    Murphy,    186    Mass.    68, 

done   knowingly    and    with    wrong    intent. —  TO.    52    Am.    St.    Rep.    496,    499,    30    L,    R.    A. 

People  V.    Harris.    29   Cal.   678,    681,    682.  734,   42  N.  E.  604.   506. 

1«.     Same — .Inteutlan    alone    Is    uo    erlme.  23,      Sane — Speellle    Inteul — Pleadlnir    anfl 

— Law  does  not  recognlie   man's   intentions  proof, — Where     speclflc     Intent     Is    required 

as  a.   crime,   however  corrupt  and  criminal  by    statute    to    constitute    the    crime,    such 

those  Intenllons  may  be.     He  can  be  prose-  speclHc  Intent  enters  Into  nature  of  act   It- 

cuted    only    for  offense   actually   committed,  self,    and    must    be   alleged    and    proved    be- 

and   not   for   offense  he  may   have   Intended  yond  a.  reasonable  doubt. — State  v.  ZichCeld, 

to   commit.— People    T.    Elliott,    90   Cal.    6S6,  23   Nev.   304,   SIB,    83   Am.   SI.    Rep.    800,    808, 

689,  37  Pac.  433.  31  L.  R.  A.  784.  4t  Pac  SOS,  806. 
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§21.  INTENT,  HOW  MANIFESTED,  AMD  WHO  CONSIDERED  OF 
SOUND  BIIND.  The  intent  or  intention  is  manifested  by  the  circumstances 
connected  with  the  offense,  and  the  BOtmd  mind  and  discretion  of  the  accused. 
All  persons  are  of  sound  mind  who  are  neither  idiots  nor  lunatics,  nor  afEected 
with  insanity, 

Hlitory:  Enacted  February  14,  1872;  founded  on  9!  2,  3  Criminal 
Practice  Act,  Stats:  1850,  p.  229. 

Aa  to  preiumption  of  niBllcloui  and  guilty  Intent  trom  the  deliberate 
commlsBion  of  an  unlawful  act,  see  Kerr's  C;c.  Code  Civ.  Proc. 
(2d  ed.),  !  1962  and  note. 

lotlva,   does   not  conatltuta   error, — People 
.  Bemal.  10  Cal.  App.   3G8,   180  Pac.   825. 

■■mplloB      ■■      to — Provf. — ' 

awful  act  wae  done 
t  be  proved,  aa  well  ai  other  material 
B  Stated  in  Indictment:  and  when  act 
roved  to  have  been  done  by  accused,  il 
s  an  act  in  Itself  unlawful,  law  In  first 


J.  Dispotable  preaumptionH — What  a», 

2.  Ignorance  of  fact— When  no  excuse. 

3.  Intent — As  to  manifestatiOo  of  fxom  e: 

cnmstancea. 

4.  Same  —  Inetruction  —  Beading  above  at 

5.  Same — Presumption  as  to — Proof. 


7.  Same — Same — Pointing    loaded   pistol   at 

8.  Same — Same — When  specific  intent  is  ele- 

9.  Proof  of  intention. 

10.  Belief  from  criminal  liability— Partial  in- 

1.  DISVBtaMe  pmamptlaas — Wkal  arc. — 
It  Is  a  disputable  presumption:  1.  That  a 
person  Is  Innocent  of  crime  or  wrong;  2. 
That  an  unlawful  act  was  done  with  an 
unlawful  intent;  S.  That  a  person  Intends 
the  ordinary  coniequeno*  of  bis  TOlunlary 


4  isea,  subds.  1.  ! 

S.     ICHomBee  •!  taet— Whea  *•  escaae. — 

'Where  sUtute  makes  act  indictable.  Irre- 
spective of  snllty  knowledge,  Isnorance  of 
fact  Is  no  excuse. — Parmer  v.  People,  77 
III.  til,  114.  See  HcCutCheon  T.  People,  SB 
111.   «01. 

X.  lateat— As  t*  aaaalfCBtatlaB  at  tn» 
«ir«aHBtaae»B, — II  the  circumstances  con- 
nected with  the  offense  are  of  such  a  na- 
ture SB  to  disclose  the  Intent.  It  is  suRIclent. 
— People    V.    Richardson,    ISl    Cal.    SEB.    ISO 


-  Rcadlaa  above 
'tlaa  aa  the  court's  Instruction  upon  the 
tier  of  Intent,  after  having  the  Jury  as 
the  necessltr  for  the  prosecution  to  prove 


s  it  t 


have 


1  Inl 


nded. 


and  proof  of  Justlflcatlon  or 
defendant  to  overcome  this  legal  and  natu- 
ral presumption. — People  v.  Harris.  S9  Cal. 
G78,  £81.  See  Bradley  v.  People,  8  Colo. 
599,   «05,    9  Pac.   T8). 

«.  Basae — Saaie — Nothlav  left  ta  lateiVR- 
tatlan,  wheo.— When  statute  plainly  forbids 
act  to  be  done,  and  It  Is  done  by  some  per- 
son, law  Implies  conclusively  sullty  Intent, 
althouch  offender  la  Innocently  mistaken 
as  to  meaning  ol  law  ha  violates.  When 
languaBe  Is  plain  and  positive,  and  offense 
Is  not  made  to  depend  upon  positive  wlirul 
Intent  and  purpose,  nothing  Is  left  to  Inter- 
pretation.— People  V.  O'Brien,  91  Cal.  I'l, 
177,  Jl  Pao.  45. 

T.  SaiBC — Same — FolatlnR  lfn4c«  vlatvl 
at  peraon. — Pointing  of  loaded  platol  at  per- 
son, under  certain  circumstances.  Is  such 
act  as  win  raise  presumption  that  It  was 
done  with  unlawful  Intent. — People  v.  Wells, 
lis  Cal.    13S.  140.  78  Pac.  470. 

8.  Saast^— Same — n'ken  apeetfle  tateat  la 
element. — When  specific  Intent  Is  element 
of  offense,  no  presumption  of  law  can  ever 
arise  that  will  decide  this  question  of  in- 
tent.—People  v.  Johnson,  101  CaL  289,  S9G, 
S9   Pac.   621. 

».  P>*of  ot  latealloB, — Intention,  like  the 
act.  may  be  proved  by  direct  or  Indirect 
evidence  of  circumstances  connected  with 
the  crime.— People  v.  Welsh,  03  Cal.  1ST,  168. 

10.  Rrllef  (roK  erimlaal  llabtllty — Par- 
tial ■kaaallj'  may.  or  may  not,  relieve  parly 
from  criminal  liability,  according  to  his 
capacity  to  distinguish  between  right  and 
wrong  as  to  act  committed. — Commonwealth 
V.  Rogers.  48  Mass.  <7  Met.)  EDO,  501,  41  Am. 
Dec.   458,    461. 


§22.  DRUNKENNESS  NO  ZXOUSE  FOR  CRIME.  WHEN  IT  HAT  BE 
CONSIDERED.  No  act  committed  by  a  person  while  in  a  state  of  voluntary 
intoxication  is  less  criminal  by  reason  of  bis  having  been  in  such  condition. 
But  whenever  the  actual  existence  of  any  particular  purpose,  motive,  or 
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intent  is  a  necessary  element  to  constitute  any  particular  species  or  degree  of 
crime,  the  jury  may  take  into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time,  in  determining  the  purpose,  motive,  or  intent  with 
which  he  committed  the  act. 


DRUNKENNESS  AS  DEFENSE— WHEN 
CONBIDBHED. 

1.  Conatruetion   of   MCtion — In   general. 

2.  ^me — Liqaor     taken     foT     medicinal 

purposes. 
8.  Determining  degree  of  irime — Evidence 

of  dmnliennasB. 
4.  Same — Circumstance  for  jaij, 
6.  Same — Correct  instruction. 

6.  Same — ErroneouB  instruction. 

7.  Same — Evidence  of  (Irunkenaess  to  be 

received  nith  caution. 

8.  Same — In  ease  of  murder. 

9.  Drunkenness  no  excuse  for  eommisnon 

of  crime. 
10,  11.  Evidence  of  dninlienneBs — As  to  admis- 
sibilitj  to  rebut  premeditatioD. 

12.  Same — Acquittal  if  no  criminal  intent. 

13.  Same — Admisaibility,   grounds  of. 

14.  Same — Admissible  as  to  eitent  of  dam- 

ages. 

15.  Same — Admissible  on  question   of  io- 

16.  Same — Burden  of  proof. 

17.  Same — Deliberation  and  premeditation. 
IS.  Same — Delirium  tremens  ma;  be  shonn, 

19.  Same — Drunken    man    may    act    with 

premeditation. 

20.  Same — Goes  solelj  to  premeditation. 

21.  Same — Want  of  premeditation. 

E2-  24.  Instmction  as  to  drunlienneu— Volou- 

25.  Obtaining  money  by   false  pretense — 
Instruction  erroneous. 

28.  Robbery— Confession    of    guilt    while 

27.  "Settled    insanity"    produced    by   in. 

toii cation — Defense  of. 
E8.  Same — ^Ab  to  insanity  as  a  defense. 

29.  Same — Same — ^Burden     of    proof     re- 

garding on  defendant. 

30.  Same — Capacity     to     distinguish     be- 

tween right  and  wrong, 

31.  Same — Delirium  tremens. 

32-  Same — Eiception  to  general  rule. 

33.  Same  —  Misleading  instruetioDS  —  Be- 

S4, 35.  Voluntary  intoxication — As  not  being 


-Approved  instruction. 


38.  Elame — Same — Consideration     of    pnr- 

pose,  motive,  or  intent. 
S9.  Same — Same — Incapacity     to     distis- 
guish  rigbt  from  wrong. 
40, 41.  Same — Same — Producing  insanity. 
42.  Same — Same — Quoting  entire  section. 
Ab  (o  dniik*B>#BB  mm  a  dpteaac  to  homi' 
cide  or  other  crimes. — See  8  R.  C.  L.,  p.  nt, 
IIIOE-IOE;    «    Am.    Crlra.    Rep.    ITS;    T    Am. 
Crlm.    Hep.    143:    t    Am,    Crim.    Rep.    16E;    > 
Am.  Crlm.  Bep..KJ«;  10  Am.  Crtm.  Rep.  «06; 
14  Am.  Crlm.   Rep.  540;   TG   Am.  St.  Rep.    91. 
12:   IS   L,.   R.  A.    (N.   S.)    1024;   14  Cent.   DlK- 
cDl.    f!5,    II  S6-70;    t    E>ecen.    Dig.,    p.    191, 

EI  ee-BT. 

1.  ConnlmellaB  of  leellaB—In  KeuFral. — 

This  section  of  the  Penal  Code  simply 
means  that  when  particular  motive,  pur- 
pose, or  intent  constitutes  necessary  ele- 
ment eolng  to  make  up  particular  crime, 
or  degree  of  crime,  then  evidence  ot  drunk- 
enness at  time  act  was  committed  may  be 
Shown  as  casting  light  upon  defendant's 
mind.  In  ascertaining  purpose,  motive,  or " 
Intent  with  which  he  did  the  act.— People  T. 
Methever,  132  Cal.  3S6,  332,  (4  Pac.  481. 

2.  SaiH — I.lqBor  takea  for  aaedlclMiI 
pBrpones. — IntoxIcBtlon  la  none  the  less  vol- 
unlary  because  produced  by  brandy  taken 
for  medicinal  purposes. — People  v.  Pleroy, 
18  Cal,   App.   IB,   116  Pac.  Sit. 

S.  DeterailBtBK  the  desree  •(  erlaie— BTl- 
drner  at  dranhrnBesi  can  only  be  consld- 
sldered  by  Jury  for  purpose  of  determining 
degree  of  crime,  and  for  this  purpose  It 
must  be  received  with  great  caution.— Peo- 
ple V.  Lewis.  3«  Cal.  B31,  682;  People  v. 
Williams.  41  Cal.  344.  3S2:  People  v.  Ferris, 
ee  Cal.  688.  B92:  People  v.  Jones,  S3  Cal. 
1«8,  1«9;  People  v.  Blake,  66  Cal.  KB,  277, 
278,  4  Pac.  1;  People  v.  Franklin.  70  Cal. 
S41,  B43,  11  Pac.  797;  People  v,  Vincent,  96 
Cal.  425.  428.  30  Pac.  631  (appeal  dismissed 
by  United  Slates  supreme  court.  349  U.  S. 
648,  37  U  ed.  SS4);  distinguishing  People  T. 
Phelan.  93  Cal.  111.  28  Pac.  B5E;  People  v, 
Qordan,  103  Cal.  568.  B76,  37  Pac.  634;  People 
V.  Fellows.  122  Cai.  *33,  239,  64  Pac.  S30i 
People  V.  Hill.  123  Cal  47,  49,  SB  Pac.  692; 
People  V.  Methever,  132  Cal.  B2«.  832,  64  Pac. 
481;  People  v.  Niheli.  144  Cal.  200.  203.  77 
Pac.  916;  People  v.  Howor,  161  Cal.  698. 
91  Pac.  607.  See  Ind,  Goodwin  v.  State, 
96  md.  6E0,  6Be;  Asiman  v.  State,  Itt 
Ind.  S47,  3B7.  8  L.  R.  A.  33.  24  N.  E.  123. 
NeT.  Slats  v.  Van  Winkle,  6  Ne».  340,  S62; 
State  V.  Thompson.  12  Nev.  140,  161.  Ore. 
State  V.  Zorn,  a2  Ore.  B9I,  601.  30  Pac.  317. 
W.  Vb.   Stat*  T.   Robinson,   10  W.   Va.   711. 
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Til.    718.    4t   Am.    Rep.    TIB.   tOI.    Fed.   Hopt 
*.   People,   10«  U.   S.  SSI,   *14,   3«  L.  ed.    8T3. 
See  notes,  ST   Am.  Dec.    10!;   40  Am.   Rep. 
GGO-STOi  T6  Am.  St.  Rep.  »1. 


-  CIre 


tmr     lorr 


IS.— Peo- 


bat  It  Is  circumstance  tor  cor 
Jury  In  determining  desreo  at 
pie  T.  Jones,  S3   Cal.  ISB,  ISB. 

9.     SaMf — Correct    iBatrBellOM.  —  Instrue- 

charged  that  "evidence  of  drunkennesB  can 
only  be  considered  by  the  Jury  for  the  pur- 
pose of  determining:  the  deftree  of  the  crime. 
and  for  thla  purpose  It  must  be  received 
with  great  caulion." — People  v.  Vincent.  »B 
Cal.  42E,  *2S.  to  Pac.  ESI.  See  People  v. 
Hower,  IGl  Cal.  618,  SI  Fac  GOT. 

See,  also.  par.  3,  this  note. 

Aa  la  laalrvetlcxi,  see,  also.  pars.  !2-!4. 
lC-41,   this   note. 

«.     Bamr — Brroneou    Initrnetlaa. — It    la 


of  dm 


only   t 


islder 


I   by 


Jury  for  purpose  of  determlnlnit  degree  of 
crime,  and  for  this  purpose  It  must  be  re- 
ceived with  great  caution." — People  v.  Phe- 
lan,   SI  Cal.   Ill,  lit,  IIS,  28  Pac.  SGE. 

t — Brldence  of  dnakeaneaa  Id  b« 
vKh  eaatloB — Drunkenness  Is  no 
r  the  commission  of  crime.  Evi- 
dence of  drunkenness  can  only  be  consid- 
ered by  Jury  for  purpose  of  determining 
deKree  of  crime,  and  tor  this  purpose  It 
must  be  received  with  great  caution. — Peo- 
ple V.  Lewis,  3«  CbI.  531.  GS2;  People  T. 
Williams.  43  Cal.  344.  34G;  People  *.  Ferris. 
SS  Cal.  6«S,  ESI;  People  v.  Jones,  63  Cal. 
ISS,  ISO;  People  v.  Franklin,  TO  Cal.  G41, 
S43.  II  Pac.  TS4;  People  T.  Vincent.  SG  Cat. 
4ie.  4i«,  SO  Pac.  Ell:  Evers  v.  Stale,  11 
Tex.  Cr.  Rep.  tlS,  3iE.  ST  Am.  Bt.  Rep. 
Sll,   S14.   IS  I*  R.  A.  431,  10  8.  W.  T44. 

may  be  shown  for  the  purpose  of  eatahllsh- 
Ing  degrea  of  murder,  and  for  that  purpose 
alone. — People  v.  Methever.  133  Cal.  326, 
312.  S4  Pac.  481, 

■i«  of  ei-lmr.— People  v.  Harris.  29  Cal. 
STI,  eg3:  People  v.  I.«wis,  S6  Cal.  631;  Peo- 
ple V.  Williams.  43  Cal,  344,  3S3;  People  v. 
Ferris,  GS  Cal.  GSS.  E91.  G92;  People  v.  Jonea. 
S3  Cal.  leS,  16S:  People  v.  Franklin.  TO  Cal. 
£41.  643,  11  Pac.  794. 
See,  also,  authorities  in  par.  S,  this  note. 

10.  BvldvMee  of  draBkeanesa^As  <a  nd- 
■ilHlblllty  la  rebut  vremedltallDB. — Evi- 
dence of  drunicenness  la  admissible  solely 
with  reference  to  question  of  premeditation. 
—People  V.  Williams,   41  Cal.  144,  346,  SGI. 

11.  There  is  no  violation  of  the  ru!e  that 
proof  of  drunkenness  Is  admlsslhle  ror  the 
purpose  set  forth  In  this  section  vhen  the 
court  refused  to  parmtt  a  witness  who  had 
been  drinking  all  day  with  defendant  to 
lestity  to  the  number  of  drinks  the  defend- 
ant bad   taken  Just  prior  to  th«  abootlns. 


where  the  wltnesa  had  given  his  opinion 
that  defendant  was  drunk  and  the  defendant 
himself  was  permitted  to  tell  In  detail  how 
often  and  what  he  had  drunk  on  that  day. — 
People  v.  Allen,  16S  Cal.  TlS,  13T  Pac,  1141. 

IX  Sbbsc — AcqBlltal,  If  bo  crlBiliial  fa- 
trmt. — Drunkenness  Is  admissible  on  ques- 
tion of  intent,  as,  where  Intent  Is  element 
m  constitution  of  offense,  and  without  in- 
tent offense  could  not  be  committed.  If 
accused  person  was  In  such  condition  of 
mind  from  Intoxication  as  to  he  Incapabis 
of  forming  such  intent,  he  oould  not  have 
committed  crime  or  Incurred  guilt.  Being 
Incapable  of  forming  criminal  Intent,  he 
should  he  acquitted. — People  v.  Blake,  ia 
Cal.  27G,  ITS.  4  Pac.  1. 

IS.  Bbbc  —  AdiBUBlbllltr,  groBBda  of.— 
Evidence  of  drunkenness,  when  admissible. 
is  given,  not  upon  ground  that  drunkenness 
renders   criminal   i         ' 


.    that 


mltted  may  be  inquired  Into,  in  order  to 
Justly  determine  question  as  to  whether 
he  was  capable  of  that  deliberation  or  pre- 
meditation which  determines  the  decree  of 
the  crime.- People  v.  King,  IT  Cal.  GOT,  GIG, 
87  Am.  Dec.   OE. 

■4.  Bbh( — AdBlaalble  aa  to  esteBi  of 
daiBsgcs. — Evidence  of  drunkenness  Is  re- 
ceivable CO  determine  exactness  of  intent 
or  extent  of  damages. — People  v.  Harris,  29 
Cal.  6T8.  683. 

15.  Same — Adailaalhle  ob  nBentlOB  of  l»- 
IcBt, — Defendant  may  Introduce  evidence  of 
his  drunkenness  when  he  committed  the 
crime,  for  purpose  of  enabling  Jury  to  pass 
upon  question  of  Intent.— People  v.  Harris, 
39   Cal.   GTS.    SSI. 

IS.  Sane  —  Bardea  of  pmnt.  —  When 
drunkenness  is  rFlied  upon  as  defense  an'\ 
excuse  for  crime,  burden  of  proof  Is  upon 
defendant  to  establish  fact  of  drunkenness 
to  BUfh  Client  that  he  whs  not  conscious 
that  he  was  doing  wronx.  and  this  must 
be  eBtabliahed  on  his  part  by  aatlsfnclorr 
proof,— People  v.   Ferris,   EG  Cal.   ESS,   E90. 


nina!. 


but 


there  is  nothing  In  this  to  exclude  i 
evidence  upon  question  as  to  whether  act 
was  deliberate  and  premeditated. — People* 
V.  Belencla,  21  Cal.  G44.  E4t;  People 
T.   Williams,    43   Cal.   344,    3G1. 

18.  Sanf — DclirlBH  IreHena  Biay  bv 
abowB.  TvkeB.— Mere  temporary  mental  de- 
rangement resulting  from  the  use  of  In- 
toxicants, whether  delirium  tremens  or  a 
milder  form,  can  not  operate  to  absolve  one 
from  liability  for  a  criminal  act,  and  testi- 
mony disclosing  such  derangement  la 
admissible  only  where  the  existence  of  a  par- 
ticular purpose,  motive  or  intent  Is  a  neces- 
sary element  of  the  crime  charged,  and 
then  It  may  be  considered  by  the  Jury,  not 
aa  the  predicate  for  tbs  full  exoneration  of 
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ths  ai^cused.  but  Bolely  to  enable  or  BBslat  accused  was  Intoilcaled  at  the  time,  In  de- 
them  in  determlninK  the  purpose,  motive,  termlning  the  purpose,  motive,  or  Intent 
or  intent  with  which  he  commttted  the  act.  with  which  he  committed  the  set.  It  Is  « 
— People  V.  Ooodrum,  SI  Ca,l.  App.  130,  110  well  settled  rule  that  drunkenness  is  no  ei- 
Pac.  190.  cuie  (or  crime.  Ineanlty  produced  by  In- 
I*.  SMe— DraakeB  man  naT  aet  with  to»leatlon  does  not  destroy  responsibility 
prcmrdllatlaii.— A  man  who  is  drunk  may  when  the  party,  when  sane  and  responsible. 
act  with  premeditation,  as  well  as  a  sober  made  himself  voluntarily  intoiicaled; 
one,  and  la  equally  responsible  for  conse-  drunkenness  torma  no  defense  whatever  to 
quenees  of  his  act.— People  v.  Williams,  43  de  fact  of  guilt,  for  when  a  crime  Is  corn- 
eal 344,  S46,  tet.  milled  by  a  party  while  in  a  (It  of  intoilca- 
„  „  ...  „  ■  tlon,  the  law  will  not  allow  him  to  avail 
».  S«»e-Go«  »lely  t.  |.»»dll.ll...  ,,,^^^,j  „,  ^,,  „^„  ^^^,  ,,^^  miscon- 
-Drunkenness  neither  "cus.s  oiTense  nor 
avoids  punishment  which  law  Inflicts  when  .„„„.„„„  „,  „,„i.  „„„.      o,.   i.     „ij      „ 

.         ,     _                         .   ,      J        J  J  sequences  ol  such  crime.    Such  evidence  can 

oh.r..t.r  .1  oir.n..   1.  .K.rt.ln.d  .od  d.-,  ,o„,ia„.a  b,  Ih.  JdP,  for  Ih.  P»r. 

.dml..lbl,   •"■">   will.   ,.I.r.»..   ic,   ,«..-  ,„j   ,„,   ,„„          •„„        J                                 . 

13  Cal.  844,   J48,   (62.  p^,    ^PP    g„    j5j  p^    jj, 

ai.     San.  —  Wast      at      prMaadltalioa.  j^      ^^^  instruction  thai  temporary  Inaan- 

Droob.an...  aa   .Yld.n..  ot  "ant  ot  p..-  ,         produo.d    by    tha    volontary    ua.     of 

m.dltatloa    I.    aol   wltblo    rot.    whl.b    ax-  ,„,„„.„„  „„J,  ,.  „.  .„„a  ,„  tb.  .om. 

cludea   It   aa   .icub.    for  crime.— People   r.  ^,„,^„  nf  .rim.  l.  .orre.i  —P.nnl.  v   nnn/l 

"»."    Inetr^ello..    as    to    dmnkc.ncs.      As  "      OMal-la,  .ney  by  f.la.  preteue— 

to    volBBMry    iHtoxleatloBr— An    instruction  ^^^,^    section,    which    tells    the    Jury    that 

bearlnK    upon    the    defendants    alleged    In-  ...        .                  '                      .  .                '      ' 

a      1      .   J            jia,             .     .t       ,i_          »     .u  "drunkenness  forms  no  defense  whatever  to 

to.lcated     condition     at     the     time     of     the  ^^^  ^^^^  ^,                ^^^  ^^^^  ^  ^^^^^  ,_  ^_^^_ 

^r„T,i;j"  h!!   rn,-^rJ,^r^.  ed'J  Jec.ion  I2  """"•'    "'  '    ""''   *"»"    '"    »    "»    "'    "«»«'- 

HiatinB   tns   ruie  p  "         •*          j      ,      ,         .^    .  cation  the  law  will  not  allow  him  to  avail 

ot  the  Penal  Code,  and   also  dectarInK  that  ,_..,,    ^,                                    .              .7 

"           ,              ,„    '  .                         „w„     .  himself   of   hs    own    gross    v  ce    and   mls- 

•no  act  committed   by   a  person    while   In   a  „„„,,„„,   ,„  .k,.i,„.   yi^.^n  <.,„„  .v..  „„„.. 

state  of  voluntary  intoxication  Is  less  crlm-  """^""^  ^°  shelter   himself  from  the  conse- 

Inal  by  reason   of  bis   having  been    in   such  <1"«'"^«»  <"  ■"=h  crime.     Evidence  o'  drunk - 

condition."    but    that    -whenever    the    actual  ^""™  """  ""^^   be   considered  by   the  Jury 

existence  of_any  particular  purpose, ^n,otlve  ^  ^  e^.Z^-pVp^r;'"  KlXiir  - 'J.T 

'^':::^s:"'!:T^j^:^ z,^::^.:^  ^^»^Jnu ^«v r «rdisr::s:. 

crime,  the  jury  may  laKe  into  consmerauon  people   v.   Vincent,   tG  Cal,   4i«.   SO   Pac. 

,   ,i     „^^    ^^\^^^Z,^Jf.^Tl«r^^^-  "I.  and  People  ».  Methever,  1J3  Cal.  M«.  84 

at   the   time,    in    determinlnfa;    the   purpose.  ^          . 

motive  or  Intent  with   which   he  committed  ' 

the  act,"  then  declares  that  If  the  Jury  M-  Robbrrr— Co«fe»lo»  of  xallt  while 
believed  from  the  tacts  In  the  case  ■obrr— Under  this  section,  a  Jury  Is  war- 
that  the  defendant  did  kill  the  deceased  or  ranted  In  holding  a  person  for  robbery  com- 
"Ihat  the  dtftndant  wat  oalunlarlta  Inloxicalta  milted  while  he  was  IntOTlcated.  which  he 
o(  Ihal  Ume.  aea  thall  find  him  aoltlg,"  confeaaed  while  In  full  possession  of  his 
la  awkwardly  phrased  as  to  the  Italicised  faculties.— People  v.  Gllmore,  8  Cal.  Unrep. 
portion    thereof,    but   Is    not   subject    to    the  6',   B3   Pac.    SOfl,    BOT. 

construction    that   it    assumes    that    the    de-  ST.     "•Ipitleil    laaaaltr"    fiodnced    bT    !■- 

fendant  did  the  Bhooting  or  that  it  In  effect  taslcatlau- Drrease      of.— Settled      Insanity 

Informs    the    Jury    that    if    they    found    the  produced  by  long-continued  Intoxication  af- 

defendant    was    Intoxicated    at    the    time    ot  fects  responsibility  for   crime   in  same   way 

the    shooting    they    should    find    him    guilty  as    insanity    produced    by    any    other    cause, 

"regardless  of   whether   he   did   the   shoot-  But  It  must  be  "settled  Insanity."  and  not 

Ing." — People   v.    Wong   Hing.    IS    Cal.    App.  merely     temporary    mental     condition     pro- 

S30.  IBl   Pac.  11B».  .  dueed  by  recent  use  of  intoilcating  liquor.— 

See,  also,  pars.  SS.4!,   this  note.  People  v.  Travers,  88  Cal.  ISS.  S38,  2fi  Pac.  88. 

23,     No  prejudicial  error  Is  committed  In  See.  also,  par,  i.  this  note, 

giving    Ihe   following   Instruction:      "No  act  38.      Sane — An    to    laiMnttr   am   ■    defease 

committed   by  a  person  while  In   a  state  of  to    an     Indictment    for    crime. — See    1     Am. 

voluntary    intoxication    Is    less    criminal    by  Crlm,   Rep.   Z9T,   3E8.  368;  3  Am.  Crlm.   Rep. 

renson  of  his  having  been  In  that  condition,  818.   328.   333:    4   Am,   Crlm.   Rep.   388,   395;   5 

but.    whenever  the   actual   existence   of  any  Am.  Crlm.  Bep.   307;   8   Am.  Crlm.  Rep.    481: 

particular    purpose,    motive,    or    Intent    Is    a  7  Am.  Crlm.  Rep.  388,  B86;  9  Am.  Crlm.  Rep. 

necessary  element  to  constitute  any  particu-  348.    838:    10    Am.    Crlm.    Rep.    ET.    338,    ESS. 

lar  species  or  degree  of  crime,  the  Jury  may  80S:  H  Am.  Crlm.  Rep.  EIS,  E2E,  E41-E4G:   13 

Uke   Into   conaldermtion   the   fact   that   the  Am.  Crlm.  Rep.  443;  14  Am.  Crlm.  Rep.  G93; 
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See  1  Am.  Crlm.   Hep.   JES;   3   Am. 
».    118;    1    Am.    Crlm.    Rep.    388;    7 
Am.    Crfm.    Her-    ttt;    10    Am.    Crlm.    Rep. 


I3S;   SO  Am.   Ref 


211. 


evidence 


inlty  pro 


1  ]11<)3,   post. 
TC.      Bbh* — Capselty    ta 
(nnu  riKht  aad  wroii*.— 1 

hf  protracted  over-Indulge 
Ins'  liquors  may  be  held  to  be  excuse  for 
rrlme,  where  mental  faculties  bave  become 
impaired  to  euch  extent  that  Intoxication 
haa  deprived  defendant  of  capacity  Co  dls- 
tinKUlBh  between  rlgtit  and  wronE:  did  not 
know  what  he  was  doInK- — People  r.  Blake, 
C5  Cat.  ITS.  ITS.  *  Pac.  I. 

SI.  Sbhc  —  DellrlBK  treneae.  —  "Settled 
Inaanltr"  caused  by  delirium  tremens  prtn 
duced  by  alcoholism  Is  complete  defense 
to  crime. — Bvers  v.  State.  SI  Tex.  Cr.  Rep. 
Iia,  310,  ST  Am.  St.  Rep.  Sll,  S20,  IS  L..  R.  A. 
4S1,   to  S.  W.  T14. 

Aa  t*  dcllrtaH  nvHeaa  as  ■  4«tcMe.— See 
tl  Am.  Dec.  (19:  61  Am.  St.  Rep.  e«4:  Tt  Am. 
81.  Rep.  91;  14  Cent.  DIk-  <^o1.  STG,  I|  BS,  G», 
TO:  6  Decen.  Cls..  p.    1»S,   1ST. 

33.  SaMC — BxccptlOH  t«  s*"'*!  rale- — 
Drunkenness  is  never  excuse  (or  crime  ex- 
cept where  it  has  continued  bo  long  and 
been  carried  to  such  excess  as  to  produce 
delirium  tremens,  or  some  other  form  of 
permanent  Insanity. — People  T.  Perrls,  SG 
Cal.  G8g,  G>I. 

SS.  Sa—f — HlaleaAlBK  fBatnetioaa  —  Re. 
veraal. — Inetructlons  on  subject  of  Insanity 
produced  by  Intoxication,  which  are  manl- 
(eslly  contradictory,  and  calculated  to  con- 
fuse and  mislead  Jury,  are  good  grounds 
for  reversal. — People  v.  Follows,  112  Cal. 
tit,  tSf,  U  Pac  110. 

34.  TelsataiT  iBtezlcatlaD— Aa  mot  belac 
eseBKe. — Law  does  not  excuse  person  ot 
crime  committed  while  in  state  of  volun- 
tary Intoxication.— People  v,  Harris.  19  Cal. 
CTR.  SSI. 

See,  also,  authority  In  par.  S,  this  note. 

SB.  Intoxication  produced  from  use  ot 
liquor  for  medicinal  purposes  is  within  the 
rule.— People  t.  Plercy,  IS  Cal.  App.  IS,  lis 
Pac  Stl. 

3*.  tiair  <a  M  lastiweUeB  oa  ralBatary 
■■teileatlaB  as  fumlstllns  no  excuse  for 
rrlme  should  contain  the  phrase,  "when  sane 
and  responilbie." — People  T.  Trebllcoz,  148 
CaL  SOT,  IS  Pac.  <t4. 

See.  alao.  pars.  M*t1,  this  note. 
ST.  Sa^* — 8aa>e — Approved  laMrBetlna — 
The  followinK  Inetruction  has  been  repeat- 
edly approved;  "Drunkenness  la  no  exctise 
for  the  commission  of  crime.  Insanity  pro- 
duced by  Intoxication  does  not  destroy  re- 
iponslblllty  when  the  party,  when  sane  and 
responsible,  made  himself  voluntarily  In- 
toxicated; and  drunkenness  forma  no  de- 
fense whatever  to  the  fact  of  KUilt.  for 
irhea   the   crime   la  committed   by   a  party 


while  In  a  fit  ot  Intoxication  the  law  will 
not  allow  him  to  avail  himself  of  his  own 
gross  vice  and  misconduct  to  shelter  himselt 
from  the  le^al  consequences  of  such  crime. 
Evidence  of  drunkennesa  can  only  be  con- 
sidered by  the  Jury  for  the  purpose  ot 
determining  the  degree  of  crime,  and  tor 
that  purpose  it  must  be  received  with  great 
caution."— People  v.  Uethever.  131  Cal.  S2S, 
331,   64   Pac   481. 

98.  Sane — Sbibc  —  CotialdcratleB  of  pur- 
pose, iBBttvc,  or  talent, — No  act  committed 
by  person  while  in  state  of  voluntary  In- 
toxication Is  less  criminal  for  this  reason, 
avlnfc    that   when   actual    t 


part 


lotlva, 


la 


clflc  species  or  degree  of  crime,  circum- 
stance of  voluntary  Intoxication  may  be 
considered  by  fury  In  determining  tact 
whether  or  not  that  particular  purpose,  mo- 
tive, or  Intent  was  present.— People  v.  Fel- 
lows,   121  Cal.   131,    139,   E4    Pac.   830. 

3».  Sane — Sane  — laeapacItT  ot  dlatla- 
KBlshtait  Hcht  fpon  wireBv- — Sane  person 
who  voluntarily  becomes  Intoxicated  Is  not 
responsibility  because  ot  a 


^ntal 


int. 


inia. 


lanlty 


produced  by  and  consequent  upon  hla 
voluntary  act;  but  If  one,  by  reason  of  long- 
Indulgence  In  Intoxicants,  has 
that  atage  ot  chronic  alcoholism 
where  brain  Is  permanently  diseased,  where 
victim  is  rendered  Incapable  ot  distinguish- 
ing right  from  wrong,  and  where  perma- 
nent general  Insanity  has  resulted,  then  ha 
Is  no  more  responsible  for  his  acts  than 
would  be  a  man  congenltally  Insane  or  In- 
sane from  violent  Injury  to  brain. — People 
V.   Fellows,   lit  Cal.   tSS,   119,   E4  Pac.  330. 

4*.  Saibe — Sane  —  PradBelBK  iBsanlty. — 
Insanity  produced  by  Intoxication  does  not 
destroy  responsibility  for  committing  crime, 
It  defendant,  when  sane  and  responsible, 
made  himself  voluntarily  Intoxicated. — Peo- 
ple V,  I^wis,  SS  Cal.  KSl,  S32;  People  v. 
Williams.  43  Cal.  344.  34B. 

41.  Instruction  to  Jury,  that  if  they  be- 
lieve that  In  consequence  of  long  Intem- 
perance defendant  has  arrived  at  that  stage 
that  whenever  he  Is  under  the  Influence 
ot  liquor  he  la  unable  to  tell  what  he  Is 
doing,  that  he  is  unable  to  distinguish  right 
from  wrong,  and  that  at  time  defendant 
committed  alleged  crime  he  was  under  In- 
fluence of  liquor,  they  should  acquit.  Is 
error,  being  in  direct  conflict  with  this 
section.— People  T.  Hower,  161  Cal.  618.  91 
Pac.   EOT. 

43.  Same — Sanr— QnollBg  eattre  sretlaa. 
—Instruction  quoting  words  o(  section  as 
follows;  "No  act  committed  by  person 
while  In  a  state  of  voluntary  Intoxication 
Is  less  criminal  by  reason  of  his  having 
been  In  such  condition,"  would.  If  given 
alone,  be  erroneous,  but  where  entire  sec- 
tion Is  quoted  and  given  as  charge  to  Jury, 
exception  can  not  be  taken  to  portion  belni; 
set  forth.- People  v.  Lane,  100  CaL  S79.  390, 
34  Pac   gSO. 
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§  23.  CERTAIN  STATUTES  SPECIFIED  AS  COlfTINUINa  IN  FORCE. 
Nothing  in  thb  code  affects  any  of  the  provisions  of  the  following  statuti's, 
but  such  statutes  are  recognized  as  continuing  in  force,  notwithstanding  the 
provisions  of  the  codes,  except  so  far  as  they  have  been  repealed  or  [are] 
affected  by  subsequent  laws: 

1.  All  acts  incorporating  or  chartering  municipal  corporations,  and  acts 
amending  or  supplementing  such  acts. 

2.  All  acts  consolidating  cities  and  counties,  and  acts  amending  or  sup- 
plementing such  acts. 

3.  All  acts  for  funding  the  state  debt,  or  any  part  thereof,  and  for  issuing 
state  bonds,  and  acts  amending  or  supplementing  such  acts. 

4.  All  acts  regulating  and  in  relation  to  rodeoa. 

5.  All  acts  in  relation  to  judges  of  the  plains. 

6.  All  acts  creating  or  regulating  boards  of  water  commissioners  and  over- 
seers in  the  several  townships  or  counties  of  the  state. 

7.  All  acts  in  relation  to  a  branch  state  prison. 

8.  An  act  for  the  more  effectual  prevention  of  cruelty  to  animals,  approved 
March  thirtieth,  eighteen  hundred  and  sixty-eight. 

9.  An  act  for  the  suppression  of  Chinese  houses  of  ill-fame,  approved  March 
thirty-first,  eighteen  hundred  and  sixty-six. 

10.  An  act  relating  to  the  Home  of  the  Inebriate  of  San  Francisco,  and  to 
prescribe  the  powers  and  duties  of  the  board  of  managers  and  the  officers 
thereof,  approved  April  first,  eighteen  hundred  and  seventy. 

11.  An  act  concerning  marks  and  brands  in  the  county  of  Siskiyou,  approved 
March  twentieth,  eighteen  hundred  and  sixty-six. 

12.  An  act  to  prevent  the  destruction  of  fish  in  the  waters  of  Bolinas  Bay, 
in  Marin  County,  approved  March  thirty-first,  eighteen  hundred  and  sixty- 
six. 

13.  An  act  concerning  trout  in  Siskiyou  County,  approved  April  second, 
eighteen  hundred  and  sixty-six. 

14.  An  act  to  prevent  the  destruction  of  fish  in  Napa  River  and  Sonoma 
Creek,  approved  January  twenty-ninth,  eighteen  hundred  and  sixty-eight. 

15.  An  act  to  prevent  the  destruction  of  fish  and  game  in,  upon,  and  around 
the  waters  of  Lake  Mprritt  or  Peralta,  in  the  county  of  Alameda,  approved 
March  eighteenth,  eighteen  hundred  and  seventy. 

16.  An  act  to  regulate  salmon  fisheries  in  Eel  River,  in  Humboldt  County, 
approved  April  eighteenth,  eighteen  hundred  and  fifty-nine. 

17.  An  act  for  the  better  protection  of  stock-raisers  in  the  counties  of 
Fresno.  Tulare,  Monterey,  and  Mariposa,  approved  March  twentieth,  eighteen 
hundred  and  sixty-six. 

18.  An  act  concerning  oysters,  approved  April  twenty-eight,  eighteen  hun- 
dred and  fifty-one. 

19.  An  act  concerning  oyster-beds,  approved  April  second,  eighteen  hundred 
and  sixty-six. 
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20.  An  act  conceming  gas  companies,  approved  April  fourth,  eighteen  hun- 
dred and  seventy. 

History:     Enacted  Febniafr  14,  1S7Z. 

A*  to  further  statutes  retained  In  force,  eee  Keir'a  Cjc.  Pol.  Code 
(Zd  ed.),  1319,  444  and  notes. 

STATUTES  CONTINUED  IN  FORCE. 

1.  Act  of  May  IT.  1861,  as  to  fees  of  offieers 

in  San  !FnnciBCD. 

2.  Aets   not  repealed — Collectioa  of  licenseB 

in  Ban  PnncUco. 

3.  Same — Ueo  on  live-stock. 

4.  Same — Percentage  aa  part  of  fees. 

5.  Same — Relative  to  police  courts  in  San 

FiBncieeo. 
4.  "Consolidation  Act"  of  San  Francisco  not 
affected  t^  Political  Code. 

7.  Connty    of    Sacramento    subject    to    pro- 

visions of  code. 

8.  MunieipaJitj— Not  a  "county." 

9.  Revenue   system  of  Political  Code  appli- 

cable to  San  Francisco. 

10.  Statute  pronding  for  payment  of  sheriff. 

11.  Validity  of  statute  providing  for  commit- 

ment of  inebriates. 

Am  ta  acU  eentlnaed  ■■  foFcc  BOtTTlth- 
MaBdl>V  pr*vlBl*Ba  of  the  code,  see  Kerr's 
Cyc.  Pol.  Code  (Id  ed.),  (It  and  note. 

Pot  Kvacral  laira  t>  fOKc,  see  HenninrB 
General  Laws,  Third  Edition. 

1.     Act  of  Nor  IT.  ISSl— lUlatlvF  to  term 

ilsn.  smendatorr  of  and  supplements.]  to 
set  of  April  19.  18Se,  Incorporatln?  said  city 
■nd  county,  was  continued  in  force  by  the 
Political  Code.- — Adams  v.  San  Francisco,  GO 
CaL  117.  IIS.  See  People  v,  Henshaw.  Tfi 
Cal.  4I(,  44»,  1>  Pac.  41S  (dissent  of  Mc- 
Klnatrr.  J.). 

See.  also,  Kerr's  Cyc.  Pol.  Code  (2d  ed.), 
f  4111. 

S.  Acta  Bol  repealed — CoUeetloa  of  II- 
epaaea  ■■  9aa  Praaetaeo. — Act  of  March  30, 
1R72,  to  Increase  and  facilitate  collection 
of  licensei  In  San  Francisco,  was  not  re- 
pealed nor  abrogated  by  the  codes. — Ex 
parte  Newton.  ES  Cal.  ETl,  GTt.  See  Ex 
parte  Mount,  M  Cal.  441,  4S0,  S  Pac.  7B. 

S.  Saw — Llea  aa  ltTe.4taek.— Act  of 
April  4,  1870.  "to  secure  a  lien  on  live-stock." 
etc  was  not  repealed  by  codes. — Johnson  v. 
Perry.  6t  Cal.  361,   JGt. 


centage  on  amount  Involved  In  action  form- 
ing part  of  the  fees,  was  not  repealed  by 
the  codes.— Whilaker  v.  Haynei.  49  Cal.  EBB. 
GST.  See  Wheatland  Mill  Co.  v.  Pirrle.  «9 
Cal.  1E9,  461,  36  Fee.  9$4:  Fanning  v.  Levls- 
ton,  B3  Cal.  ISE.  1S8,  28  Pac.  943;  Golden 
Gate  U  CTo.  V.  Sahrbacher,  105  Cal.  114,  118, 
38  Pac.  C3E. 

B.  Same — Relative  to  poUea/warta  la  Saa 
Praaelaco — Act  of  February  13.  1872.  in 
relation  to  police  courts  In  San  Francisco, 
was  not  repealed  by  the  Political  Code. — Bi 
parte  SImpBon,  47  Cal.  127,  US.  See  Green 
V.  Superior  Court,  73  Cal.  EE6,  EG8,  11  Pac. 
107,  E41:  People  v.  McNulty,  93  Cal.  417,  444, 
Ze  Fac.   697,   19  Id.   81. 

n.  "CoaaolMatloa  Act"  af  Saa  Fraadsee 
was  not  affected  by  Political  Code. — Wood 
v.  Board  of  Election  Commissioners,  68  Cal. 
Eei,  6GG. 

T.  CaDBty  at  Saeramemto  sablect  to  »r»- 
vliilftas  Bf  cade  respect  ins  government  of 
counties. — People  v.  Sacramento  Co.,  46  Cal. 


telpalltr— Not  a 


4.     SaBu>- 
Act    of    Feb 


18SS, 


I   per- 


— A  "mu- 
y.  within 
I  of  Political  Code.— 
v.  Sacramento  Co.,  45 
.  631,  aSE;  People  v.  McFadden,  81  Cal. 
,  493,  IE  Am.  St.  Rep.  ES.  21  Pac.  8E1: 
130    Cal. 


ante. 

».  Reveaae  Byatem  pravldcd  la  tke  Pa- 
lltlcal  Code,  which  Went  Into  effect  in  1872. 
applies  to  city  and  county  of  San  Fran- 
cisco.— Savings  &  L.  Soc.  v.  Austin,  46  Cal. 
416,  483.' 

Id,  Statatc  provldlag  far  payaint  of  *•!• 
ary  Id  skerlK  of  city  and  county  of  San 
Franefaco  was  continued  in  force  by  Po- 
litical Code.— Adams  V.  Ban  Francisco,  60 
Cal.   IIT,  118. 

11.     Validity  at  statate  provldlaip  eomailt- 

prlvate      or      public      institutions.— See      17 
L.  R.  A.   IN.  S.)    084;  also  8  Am.  Crim.  Rep. 


§  24  THIS  ACT,  HOW  CITED.  This  act,  whenever  cited,  enumerated,  re- 
ferred to,  or  amended,  may  be  designated  simply  aa  The  Penal  Code,  adding, 
when  aecessary,  the  number  of  the  section. 

History:     Enacted  February  14,  18TS. 

.  Uortler,   ES 
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PART  I. 

OP  CRIMES  AND  PUNISHMENTS. 

Title  I.  Of  Peiwons  Liable  to  Punishment  for  Crime,  g§  26-28. 

II.  Of  Pasties  to  Ckiub,  gg  30-33. 

III.  Op  Offenses  Against  Sovereignty  op  the  State,  §§  37,  38. 

IV.  Of  Crimes  Against  the  Elective  Franchise,  g§40-64b. 

T.  Op  Crimes  by  and  Against  The  Executive  Power  of  the  State, 

Si  65-67. 

VI.  Of  Crimes  Against  Legislative  Power,  §§  81-89. 

VII.  Of  Crimes  Against  Pubuc  Justice,  g§  92-185. 

VIII.  Op  Crimes  Against  the  Person,  §|  187-259. 

IX.  Of  Crimes  Against  the  Person  and  Against  Pubuc  Decency  ani> 
Good  Morals,  gg  261-367e. 

X.  Op  Crimes  Against  Public  Health  and  Safety,  g|  368-402e[2]. 

SI.  Op  Crimes  Against  Public  Peace,  §§  403-421. 

XII,  Op  Crimes  Against  Revenue  and  Property  of  the  State,  gg  424-143. 

XIII.  Of  Crimes  Aqainst  Property,  gg  447-593<». 

XIV.  Malicious  Mischief,  gg  594-625a. 
XV.  Miscellaneous  Crimes,  gg  626-653«. 

XVI.    General  Provisions,  gg  654-681  [680a]. 


OF  PEBSONH  LIABLE   TO   PUNISHMENT   FOB  CEIME. 

I  28.  DiKharse  of  prisonsrs  on  Hondkj.    [B«- 

§  26.  WHO  ARE  CAPABLE  Of  OOKMimNa  CRIMSS.  All  persons  are 
capable  of  cominitting  crimes  except  those  belonging  to  the  following  classes. 

1.  Children  under  the  age  of  fourteen,  in  the  absence  of  clear  proof  that  at 
the  time  of  committing  the  act  charged  against  them,  they  knew  its  wrong- 
fulness ; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission  charged  under  an 
ignorance  or  mistake  of  fact,  which  disproves  any  criminal  intent ; 

5.  Persons  who  committed  the  act  charged  with  being  conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission  charged  through 
misfortune  or  by  accident,  when  it  appears  that  there  was  no  evil  design, 
intention,  or  culpable  negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the  threats,  command, 
or  coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  with  death)  who  committed  the 
act  or  made  the  omission  charged  under  threats  or  menaces  sufficient  to  show 
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that  they  had  reasonable  cause  to,  and  did  believe  their  lives  vould  be  ea- 
dangered  if  they  refused. 

History:  Enacted  Febrnary  14,  1872.  founded  on  IH,  G,  7,  9,  10 
Criminal  Practice  Act,  Stata.  ISGO,  p.  230;  amended  March  30,  1ST4, 
Code  AmdtB.  1S73-4,  p.  422. 


CAPACITY  TO  COMMIT  CBIME. 
I.  Invanct  as  Detinse  to  Cbaboi  or 

CUKS. 

n.  Etidbmce  or  Infant's  Capacity— Pa»- 

fiUUPTlONS. 

nL  Idiocy — Deaf  Huteb,  etc. 
IV.  Insanity  as  DErsNsE — Test  of  Ca- 
pacity— ^KiNDs  or  Insanity. 

T.   PUEADIHa  AND  PSAOrtCE  AB  TO  DEFENSE 

or  Insanity — ErmcNCE,  vrc. 
VI.  Unconbciodbness  as  Defense. 

VII,    INXTFTABLE  ACCIDENT  MlSFIMTCNE 

CULPABLK  NEflUOENOE. 
VXU.   COEBCION,    ETC  —>  REASONABLE    QROUKD 
FOE  FKAK, 

I.  Infancy  as  Defehse  to  Chaboe  or  Caiiis, 

1.  Common-law  rule  as  to  infatits  under 

•even  yeani  of  age. 

2.  Same — Aa  to   infants  between  agea 

of  seven  and  fourteen  jean. 
S.  Illegal  act  of  child  in  obedience  to 

command  of  parent. 
4.  Infant  within  seven  jeara  of  ag^— 

Not  ponishable  for  capital  oftenae. 
S-  7.  Infant  between  seven  and  fourteen 

years  of  age — Presumption  aa  to, 

8.  Infant  under  eeren  aa  witneaa. 

9.  Texas  mle  flzing  age  of  aeeounta- 

biUty. 
10.  Under  Miaaouri  statute  infanta  pun- 
ishable with  death  though  exempt 
from  imprisonment  in  penitentiary. 

n.  Etidbnce  or  Infant's  Capacity  —  Pee- 


11.  Evidenee — Capacity  to  commit  crime 

implies  capacity  to  confese  it. 

12.  Same — Confeaaion  of  infant,  effect 

of. 

13.  Same — Knowledge  of  onlawf  ulnesa. 

14.  Same — Presumption  as  to  incapacity 


15.  Same — Proof  of  capacity  by  state. 
10.  Same — Strength   of   prasnmption   as 
to  incapacity  variable. 

17.  Question  of  incapacity  is  one  of  fact. 
III.  Idiocy — Deaf  Hutes. 

18.  Deaf  mnte — Presumption  as  to  deaf 

mute  from  birth. 

19.  Same — Preaumption    of    idiocy    n- 

SO.  Same — Kule  where  person  becomes 
deaf  and  dumb  by  accident. 

21.  Imbecility — loeapaeity  to  diatingnish 
right  from  wrong. 


22.  Mentally  deficient  (subdivision  3), 

23.  Practice   —  Confesalon     of     weak- 

minded  person,  effect  of. 
ZV,  Insanity    as    Defense— Test    of    Ca- 
pacity— Kinds  of  Insanity. 
84.  Capacity,  teat  of — Present   insanity 
of  defendant. 
ZS,  SO.  Same — Standard  of  accountability. 

27.  Same — Same — Mental  ability  to  dis- 

tinguish between  right  and  wrong 
is  geneial  test. 

28.  Same — Same — Bule    aa    to    loss    of 

power  to  choose  between  right  and 

29.  Criminality — Dependa    upon    mental 

condition  at  time  of  commission  of 

30.  Circumatancea    of    inhumanity    and 

barbarity — Effeet  of. 
31-  33.  Defenae  of  insanity — Care  required 
in  examining,  etc. 
84.  Same— Proof  required  to  eatabliah  In- 

35.  Homicide    committed    under    insane 

impulse — When  sufficient  defense. 

3d.  Insanity  produced  by  intoxication — 

Effeet  of. 
37.  Same — Settled  insanity. 
SS,  39.  Irresistible  impnlse — Conflict  of  au- 
thority aa  to  whether  a  defense. 
40.  Same — No  defense,  when. 
41, 42.  Same — Same — Bestraining    force    as 
determining  accounlabuity. 

43.  Same — Knowledge     of     right     and 

44.  Kleptomania — Aa  apeeiea  of  insanity. 
45, 46.  Same — Definition  of. 

47.  Same — Indictment  for  burglary — No 

48, 40.  Same — .Instruction  —  Evidence  tend- 
ing   to    show   accused    a    klepto- 

SO.  Moral    insanity — Doctrine     of,     not 
recognized. 

61.  Same — Great    moral    depravity    not 

test  of  insanity. 

62.  No    middle   ground    between   aanity 

and  inmnity. 

63.  Partial    defect    of    UDderatanding — 

When  not  considered  for  any  pur- 

,  64.  Settled  insanity  produced  by  intoxi- 
cation— How  far  affects  responsi- 
bility for  crime. 

SS,  56,  Temporary  insanity  arising  from 
paroxysm,  etc.,  effect  of. 

67, 38.  Unsoundness  of  mind — Does  not  ex- 
cuse crime. 
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v.pleadtho  and  psactice  as  to  defense  or 
Insanity — Evidencb,  etc. 
59.  BurdeD  of  proof — General  ru)e. 
60,61.  Same — BuicleD  of  proof— Aa  to  in- 
Hanttj  or  ancoDsciouBaesB  as  de- 

62.  Same — Bardea     to     show     iosanitj 

caused  bj  liabitiisl  intempeTanee, 

63.  Contionanee   of    iiuanitf — Presump- 

tion of,  wben  arisea. 

SS.  Same — Tcmporarj  insanitj  ia  not 
presumed  to   continue. 

66.  Same — ^Teat  as  to  wbetlier  insanitj 
is  presumed  to  continue. 

67.  Court's  reference  to  "the  crime" — 
Effect  of. 

6S.  Defense  of  insanity — An  afflrmativo 

69.  Same — Insanitj,   how   established. 

70.  Same — Same — As  to  ciril  actions. 

71.  Same — Same— Defense  must  be  es. 
tablisbcd   b;   satisfsctniy   proof. 

72.  Same — Same — Same — Contrary   rule. 

73.  Same — Same — Sanle^ — Editorial  note 
— Distinction    between    grades   of 

74.  Same — Same — Proof  beyond  reason- 
able doubt  not  required. 

75.  Same — Same — Compare — ReaBonable 
doubt  as  to  inaauitj  not  sufReient 
as  defense. 

70.  Evidence — Action  and  demeanor  of 
defendant  on  trial  as  circumBtance 
io  determining  insanity. 

77.  Same — Amount  of  proof  required  not 
changed  ivhere  question  of  sanity 
is  raised  by  prosecution. 

78.  Same — Same — Any  evidence  tending 
to  shoiT  mental  status  admissible, 

79.  Same — Same — Appellate  court  not 
empowered  to   act   upon  evidence, 

80.  Same— Character  of  evidence  re- 
quired. 

81.  Same — Same — Commitment  to  in- 
sane asylum. 

82.  Same— Same — Declarations  made  by 
defendant,  when  hearsay, 

63.  Same — Same — Expert  witness  in 
mental  diseases,  opinion  of. 

81.  Same — Same  —  General  information 
OS  to  insanity  admissible. 

85.  Same — Same — Hatred  and  revenge — 
Acts     inspired     by — Admissibility 

1-89.  Same — Hypothetical   questions  —  As 
to  generally. 
90.  Same — Same — Evidence    in   lebuttal 


how  established. 


nity  not  proved  by  rais- 
ing a  doubt. 
63.  Same — losaaitj  not  proved  by  gen- 
eral reputation. 

94.  Same — Letters  written  by  accused — 

When  admissible  in  eviilence. 

95.  Same — Matters    of    science    treated 

as  matters  of  fact. 

96.  Same — Uanner  of  treatment  by  de- 

fendant 's    family — Immaterial. 

97.  Same — Mental  habits  and  demeanor 

of  defendant — Proper  subjects  of 
inquiry. 

98.  Same — Natural  passions,  freoiy,  etc. 

— Showing  of. 

99.  Same — Same— Rule    permitting    evi- 

dence of  other  delioquenciea. 

100.  Same — Xon-expert  evidence. 

101.  Same— Same— Witness     must     state 

facts  upon  which  opinion  is  based. 

102.  Same — Offer    to    prove    dipsomania, 

wben  permissible. 

103.  Same — Offer  to  prove  insanity — Not 

to  be  rejected  on  the  ground  ques- 
tion should  be  tried  upon  special 

104.  Same— Same — Not  to  he  rejected  be- 

canse   of   improbability   of   estab- 
lishing it. 

105.  Same — OpinioD.  belief,  impressions — 

When  admissible. 

106.  Same — Same  —  Same  —  Impression, 

etc.,    produced   by    hearsay    inad- 
missible. 
7,  108.  Same— Parent  or   relative— Insanity 
of,  as  evidence. 

109.  Same — Petition   for  writ  of  habeas 

corpus. 

110.  Same — Prior    condition    of    mind — 

Evidence  of  admissible. 
HI.  Same — Same^Evidence  of  insanity, 
when  not  admissible. 

112.  Rational  conduct,  question  as  to. 

113.  Same— Test    of    pertinency    of    evi- 

dence as  to  mental  condition. 

114.  Same — Weakness  of  mind,  evidence 

aa  to. 

113.  Same — Wife's  evidence  as  to  con- 
fession made  to  hunband,  effect 
of— How  far  admissible, 

116,  Instruction      held      erroneous— Court 

invading  province  of  jury. 

r,  118.  Same — Confusing   intoiication    with 

119.  Same — Degree   of   insanity,   instruc- 

120.  Same — As  to  declarations. 

121.  Same — As     to    "power    to     avoid 

wrong. ' ' 

122.  Same — As    to    reasonable    doubt   of 


..  Same — As  to  sound 

.  Same— As  to  temporary 


nd. 
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135.  Skme — As  to  weaknesB  of  mind.  308.  Abeence  of  proper  care  in  perform- 

126.  iDBtructioDS  held  not  erroneous— As  '"M  '»"''"'  act— Effect  of. 

to  appeaiauM  of  defendant,  effect  189- 172.  Same— Actual  or  Bpeciflc  intent  not 

of.  SMeBsary. 

J2T,  128.  Same — As   to    rautioning   jury — In-  173,  IneTitable  accident — Burden  of  proof 

Htniction    not    erroneoue,    tbougti  upon  defendant. 

Dot  approved  in  pnctice.  174.  Infant  ai  actor. 

129.  Same — Conflicting  inatmetioDS.  175.  Practice — Act  of  criminal  negligence 

130.  Same— "Delusion,"    as    to    use    of  question  of  fact. 

"O''^'  VIII.  COBBCIOK,    etc.^Beason'able    Qboukb 

131, 132.  Same — As  to  emotional  insanity,  fob  Feab. 

133.  Same — As  to  "insane  impulse."  176.  Command    of   superior    to    inferior. 

131.  Same- As    to   insauitf    tbrougli    in-  ^t":- — Not  justifieation  of  crlrainat 

toxica  tion.  'ot. 

135,136.  Same— As  to  irresistible  impulse.  177.  Duress  of  compulsion— What  degree 

137.  Same — Modification  of  instruction—  ,-„    t^                        i              .      ' 

As  to  generally.  ^^^-  Exception  must  bo  proved. 

138.  Same-Same-As     to     "momentary  J^9-  Same— Need   not  be  pleaded. 

incapacity."  180,  181.  Hypnotism — When   the   evi<lcDce   of 

139.  8ame-As  to  partial  insanity.  properly  excluded. 

140.  Same-A.   to   presumption   of   con-  ^^^-  S^na^When    not    a    defense    to    a 

tinuance  of  insanity.  ,„    ./''"K^  l^  """^"'  , 

,,,    „             ..             *-,.  183.  Murder— No    fear    of    consequences 

141.  Same — As  to  proof  required,  degree  ^jU  guugg  crime  of 

of — Proof    beyond    a    reasonable  ,„,    „,                     ,,.        ,'  ,     , 

doubt,  etc.  "*■  Threats,  etc-Mmor  defendant. 

142.  &me— Delirium  tremens.  185.  Same— Infant   under   thirteen   yesrs 
- ._    o.           .     ,.     ■         ■(  °*  *KS  acting  under. 

JM-  aame— AB  to  insanity.  jgg  jgj    Same— Reasonable   ground   for   fenr 

144- 146.  Same— Ab  to  sanity  at  time  of  tnal,  alone  is  eicuse  for  criminal  act. 

147.  Same— As    to   test  of  insanity.  j    jupaKCY  AS  DEFENSE  TO  CRIME. 

148.  Plea  of  insanity^Not  required.  ^      CommoB-lBw   nic At   common    law 

149.  Same — As  to  present  insanity.  Infants  under  seven  years  of  age  are  con-' 
150-152.  Same — Same— Duty  of  court.  clualvelj-  presumed  Incapable  of  commlllins 

153.  Same— Same— Instruction.  crime— Kr.  Wlllett  v.  Commonwealth,  IS 
.-.  .^^  T>  '  .  .  .n  J  .  ■  Bush  230,  N.  Y.  People  V.  Townsend,  3  Htll 
134,155.  Province     of     Jury-To     determine  ^^g                ^           ^    j^            ^^  ^ 

qneition  of  insanity.  „5_  ^j  j^^^    ^    ^   „^.  ^^^  ^    inhabitants 

156,157.  Same — Weight  of  evidence — Settled  or  Kings  La.ngley.  1  Str.  631. 

insani  y.  ^      Saair — iBfaats    l>et*r«i>    the    rnxm    of 

158.  Sanity     presumed      until     contrary  mrvtm   and   foaricrB   are,   at   common   law, 

"li""™-  prima    fade    presumed    to    be    Incapable    of 

159.  Trial  of  insane  person.  commitlinB  crime,  but  this  preoumption  ae- 

160.  Same—Duty     of  '  court     to     submit  creaBcs  In  Blrength  with  age.- Irby  v.  Stale, 

question   of  insanity  upon   special  »^  «".  496.     See  C  Hill  v.  Stale,  63  Ga.  678. 

MSUe,  when  arisinir.  *«  ■*>"•   ^^P'   '^0.    ill.  Anselo   v.   People,    !>e 

nm     a             T  _    ■.       »  »■           i  .  ■   1  J  111-    209,    3«    Am.    Rep.    138.     lona.    State    v. 

161.  Same-Insamty  st  time  of  truil  does  p„„,^      ^^  j„„„  ^^j"  j  ^   ^             g,^,^ 

not  entitle  to  acquittal.  Mllholland,  89   Iowa  E,   66  N,   W.   <03.    M,„. 

162.  8ame-;Befnsal    to    iostruet    jury    to  Commonwealth  v.  Mead,  91  Mass,   (10  Allen) 

acqtiit,  when  not  erroneous.  jgg.    mo.  St:ite  v.  Adams,  76  Mo.   I6E,  4  Am. 

163.  Same — Waiver  of  inquiry  into  qnev  Cr.   Rep.   392:   State   v.   TIce,   90  Mo.    liz.   2 

tion  of  sanity  by  counsel  not  per-  8.  W.  £69.     N.  J.   State  v.  Aaron.    4   N.   J.  L,. 

mitted.  <I    South,)    !31,    7    Am,    Dec.    692:    Slate    v, 

_  Guild,  m  N.  J.  L.    (6  Hal.)   161,  IB  Am.  Dec. 

VI.  UNCONflCiOUSNBSS  AS  DbfEKSE.  104.    M.  V,  People   v.  Townsend,   3  Hill   479; 

154.  Construction  —  Subdivision    contom-  People   y.   Kendall,    IG   Wend.    J9».   3T    Am. 

plates   somnambulists,   etc.  ^"'-   **"■    ■>>«■   McDanlel   v.    State.    6   Tex. 

t^r    a           r>               f               I      .   ]       .  App.  47G:  Allen  v.  State,  IS  Tex.  Aop.   320: 

163.  Same-Persons  of  unsound  mmd  not  ^^^^^^  ;                j„  ^^                       "^JJ^^- 

included  .n  subdivision  5.  3^^^^^  ^^  ^^^    ^pp    ^^^   ^  /^   3,    ^^p    ^^j_ 

166.  Same— As  to  burden  of  proof.  t  S.  W.  328;  Keith  v.  Stats,  33  Tex.  Cr.  Rep. 

VIL    IS-BVITABLE     ArciDENT  — MlBFOETUNE—  V,\    ^' ,fk   ^'o^ll,     ^■^t     '^i'',",  ,1"    ,V"I'^'' 

Pthpirtf  NrjiiTRTHrF  States,  ISO  U.  8.  661,  17  L.  ed.  1179.  14  Sup. 

167.  Accident    to    wife — When   not    war-  236,  is  Eng.  C.  L.  SSS;  Marsh  v,  leader.  14 

nnting  conviction  of  crime.  C.  B.  N.  S.  E35,  108  Eng.  C.  Li.  Gi4. 
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S.  Illegal  Ht  »l  ehltd— !■  •mwaM  vf  u« 
In  AbedlcHcc  t*  ezprcM  «<»■■■•■«  •!  Halhcr, 

tends  to  show  that  child  did  not  understand 
that  act  which  she  was  told  br  mother  to 
commit  was  wrong.— Commonwealth  T. 
Mead.  91  Msbb.   (19  Allen)    SSS. 

4.  lafant  irltklB  ai^  of  ncTea  ream 
Caa  a*t  be  paalahed  tor  aar  eavltal  •Seuc 
whatever  clrcumatancea  of  mischlevouB  In- 
tention ma;  be  proved  aKB.lnit  him,  for  b; 
the  presumption  of  the  law  he  can  not  have 
discretion  to  dlacern  between  g-ood  and  evil, 
and  asalnat  this  presumption  no  averment 
can  be  admitted.— Godfrey  v.  Btate.  II  Ala. 
113,   TO  Am.  Deo.  G9t. 

B.  iBfaat  above  Mieii  hat  aader  faar- 
t*ca  rears  of  ag*  Ib  presumed  not  to  have 
such  knowledge  and  discretion  as  would 
make  him  accountable  for  a  felonr  com- 
mitted durlns  that  period. — Oodfrey  v.  State, 
11  Ala.   SI3,  TO  Am.  Dec.   4S4. 

e.  A  boy  under  fourteen  rears  of  SKO  Is 
presumed  Incapable  of  committing  a  crime, 
and  If  there  Is  no  evidence  of  his  knowledg-e 
of  the  wronsfulness  of  the  act.  he  can  not 
be  reearded  as  an  accomplice. — People  v. 
Camp.  21  Cal.  App.   IBS.  147   Pac.  »&. 

7.  Where  In  a  prosecution  under  section 
1S8  a  boy  under  fourteen  was  asked  whether 
or  not  he  knew  the  wronKfulness  of  the  act. 
and  the  court  sustained  the  objection  on  the 
ground  that  It  was  Immaterial,  there  was  no 
prejudicial  error  unless  the  counsel  cross- 
examlninK  called  the  attention  of  the  court 
to  the  purpose  o(  fall  question. — People  v. 
Love,  19  Cal.  App.  511.  IGT  Pac.  ». 

8.  Intaat  aadcr  aye  st  anea  aa  wllaciia. 
— A    minor,    though    under    seven    years    of 


minal 


eedlnl 


>uld    I 


laked   i 


a  at  lataBt,  eVeet  ot. 


\    ot    I 


take 


Infant 


by  evidence 
of  facts  which  could  not  fall  to  evince  Its 
truth.— Stale  v.  Aaron.  4  N.  J.  L.  (1  South.) 
2»1,  7  Am.  I>ec.  B91. 

IS.  Sbhc  —  Kaewletec  ot  aalawtalacwi 
bM  easeatlal. — If  Bumclent  legal  capacity  to 
commit  crime  Is  proven,  It  Is  not  necessary 
to  show  actual  knowledge  by  defendant  of 
unlawtulneaa  of  act.  for,  If  capacity  Is 
established,  knowledge  may  be  presumed. — 
Commonwealth  v.  Head,  91  Maas.  (10  Allen) 
t*S. 

— Pnaaaiytln  aa  to  lacawaelty 
roBic. — State  must  prove  Infant 
sen  years  of  age  had  discretion 
understand  nature  and  illegal- 
ity of  act  constituting  the  offense,  and  It  Is 
not  sufllclent  that  accused  knew  the  dif- 
ference between  Kood  and  evil,  or  that  ha 
was  possessed  of  Intelligence  of  ordinary 
boya  of  his  age.— Keith  v.  Stale.  IS  Tex. 
Cr.  Rep.  141,  IB  S.  W.  «12.  See  Parker  v. 
State.  19  Tez.  App.  461;  Carr  v.  State.  14 
Tex.   App.  («t,  t  Am.  St.  Rep.   »0G,  7  B.  W. 

lis. 

IB.     Bawe     Pre  if  •!  c«r»?l*y  by  atate. — If 

state  would  establish  Infant  to  be  doll 
cBpai.  prima  facte  case  of  Incapacity  to 
commit  crime  must  be  overcome  by  "evi- 
dence strong  and  clear  beyond  all  doubt 
and  contradiction," — Btate  v.  Adams.  It  Mo. 


■uIBcIent  t 


I6S.     4    Am 


191. 


— People  V,  Bernal,  10  Cal.  ST,  SB.  Bee 
People  V.  Bwlat.  ISB  Cal.  Gil,  69  Pac.  111. 
Maas.  Commonwealth  v.  Reagan,  ITG  Mass. 
135.  339,  78  Am.  St.  Rep,  493,  58  N.  E.  ET7. 
Ore.  Btate  v.  Jackson.  9  Ore.  458.  Wla. 
Btate  V.  Junean.  38  Wis.  180,  131,  43  Am.  St. 
Rep.  877.  14  L.  R.  A.   857,   59  N.  W.  680. 

As  to  rhIMrca-  as  witacaacs,  see  Kerr's 
Cyc.  Code  Civ.  Proo.  (Sd  ed.),  Ij  187B,  1830 
and  notes;  also  1  Am,  Crim.  Ren.  135;  3  Am. 
Crlm,  Rep.  271;  10  Am.  Crim.  Hep.  347.  445. 
•.  Texas  rale  flxlBK  n*e  af  aecoantablllly. 
— In  Texas  age  Is  fixed  B.t  nine  years  at 
which  accountability  begins,  subject  to  pre- 
sumption of  lnCB.paclty  Co  age  of  fourteen. — 
McDanlel  v.  State,  5  Tex.  App.  475;  Parker 
V.  State,  10  Tex.  App.  451. 

10.  i:nder  MlaBvarl  atatnte  Infant  under 
the  age  of  eighteen  years  Is  subject  to  the 
death  penalty,  notwithstanding  statute  ex- 
empting him  from  imprisonment  from  the 
penitentiary.— State  v.  Adams,  TO  Mo.  365. 
4  Am.  Cr.  Rep.  J91.  See  Btate  ex  rel.  Slmms 
V.  Barton,  72  Mo.   IBB. 

11.   EVIDENCE  OP  INFANT'S  CAPACITY- 
PR  B3UM  PTIONB, 

11,  E>Tldeae« — Capadtr  to  ecault  erlac 
necessarily  Includes  capacity  to  confess  IL 
—State  V.  Aaron,  4  N.  J.  I<.  (1  South.)  131, 
7  Am.  Dec.  tSt. 


Handley,  4  Harr.  (Del,)  GS6;  Angelo  v.  Peo- 
ple. 93  III.   Z09,  SB  Am.  Rep.  131. 

16.  Smmtt — Strcaph  ot  prcaaBpttoa  aa  to 
IBcaraelty,  kaw  varies. — Between  the  age  of 
seven  and  fourteen  years  an  Infant  is  pre- 
sumed to  be  incapable  of  committing  crime. 
Upon  the  same  principle,  the  presumption 
Is  very  strong  at  seven  and  decreases  with 
the  progress  of  his  years;  but  presumption 
in  this  case  may  be  encountered  by  proof. 
and  if  It  shall  appear  by  strong  and  Irre- 
slsllble  evidence  4hat  he  had  sufllclent  dis- 
cernment to  distinguish  good  from  evil,  to 
apprehend  the  nature  and  consequences  of 
his  acts,  he  may  be  convicted  and  have 
Judgment  of  death.— State  v.  Aaron,  4 
N.  J.  Ia.  (1  South.)  131.  T  Am.  Dec.  G9I. 

17.  aaeatlBB  wbetber,  la  coHHiltlas 
■a  efleiuw,  child  acted  with  Intelligence 
and  capacity  and  an  understanding  ot  the 
unlawfulness  of  the  act  charged.  Is  to  be 
determined  by  the  Jury  upon  the  evidence 
and  In  view  of  the  circumstances  attending 
the  alleged  criminal  transaction. — Common- 
wealth V.  Mead,  93  Mass,  {10  Allen)  193.  Bee 
Rex  V.  Owen.  4  Car,  A  P.  33B.  19  Bng.  C.  L- 


18. 

temptation  of  law,  incapable  ot  guilt,  upon 
presumption  of  Idiocy. — Eln(  v.  Steel.  1 
Leach  C.  C,  451. 

1*.     Saaie — PresaaavtloB  at  MIoey  arising 
where  a  person  Is  a  deaf  mute   from  nu- 
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lEvlty   may   be    repelled   by   evidence   of  ca-  the  possible  or  probable  conaequencea  of  his 

poctty  BUfflcient  to  understand  by  slg-nB  «.nil  act,  he  Is  responsible  to  the  law  for  the  ftct 

tokens,    which    persons    thus    afflicted    fre-  thus  committed,  and  Is  to  be  Judg-ed  accord- 

qtiently   posuBS    to   a    very    great    extent.—  Inyly.— People  v.  Pico,  ti  Cal.  BO.  B4;  People 

KlDK  V-  Bteel,  1  Leach  C.  C.   4B1.  v.    Kerrigan,   7J   Cal.    122,    226,    14    Pac.    84S, 

M.     S— t     nit  where  a«ld«t  Is  eMae.  S»"  People  v.  McDonell,  4T  Cal.  1J4,  1J6,  131. 

—Person   deaf  and  dumb  from   his   birth   Is  SO.     Defendant    Is   accountable,   upon    test 

deemed   to   be  non  compos,   but   the   rule  is  In   preceding-  paraeraph.   retrardlesa   of   any 

different    where   he   becomes    so   from    accl-  perversion  of  moral   senses,  however  great, 

dent. — Yon«  v.  Bamp.  1  Dyer  688.  —People    t.    Kerrigan,    7S    Cal.    822,    23B,    14 

SI.     iBbcellltr— lanpaeKy  t*  dlMlnvaUth  ^B*^-  ^*^- 

ri^t    twwm   wroBK— Proper  to   charge  Jury  ».     Sane— SaBse— Mealal    ablUty    ta    «■■- 

that,   tr  aatlBOed  from   the  evidence   the  ac-  tlBBBlsh  belweea  right  aad  ivroag  la  general 

cued,    at   the   time   of   the    alleged    otrense.  teat. — When   that  degree   of  mental   disease 

iru  an  Imbecile,  or  of  such  weak  mind  that  is  reached  that  the  parly  is  not  capable  of 

he  did  not  know  right  from   wrong,  and  at  knowing   the  nature  or  Quality    of   the   act, 

Ihs  time  was  without  will-power  enough  to  or  if  he  did  know  It,  that  he  did  not  know 

resist   the  Importunities  and  persuasions  of  he  was  doing  what  was  wrong,  law  relieves 

otbers.   they   should  acquit.— Hays   T.   Com-  him  from  all  criminal  responsibility. —Peo- 

nonwealtb,   IT   Ky.  1»  Rep.   1147,   tS   a.   W.  pie  v.   Ferris,   E5  Cal.   588.   fi»0;   Marceau   v. 

11«4.  Travelers'  Ins.  Co.,  101  Cal.  J38,  3*2.  3S  Pac. 

».      Heatallr   deBele.t    (..bdlvlsl^  »).-  8B6,  SS  Id.  813-    lU.  Dunn  y.  People,  10»  III. 

One  who   has  sufficient   menial   capacity   to  63B.    4   Am.   Cr.   Rep.    62;  Hornlsh   v.   People, 

appreciate    the    character    and    comprehend  1"  "l-   «*•■    l*   ^-   ^    A.    21T.    32   N.    E.    BTI. 

the   passible    or    probable    consequences    of  «■■-  State  v.  N[»on,  S2  Kan.  lOS,  G  Am.  Cr. 

his  criminal   act.   Is  responsible   to   the  law  ""P-    ^07,    4    Pac.    JB9:    State    v.    O'Nell,    61 

therefor  and  I.  to  be  adjudged  accordingly,  «""-   6B1.   24   L.   R.  A.  6B(i,  S3   Pac.   287.    Mo. 

however  deflclent  menully  he  may  be  other-  State  v.  Schaefer,   118  Mo.   BS,   22  S.   W.   447. 

wise— People    t.    Oinam.    170   Cal.    Ill,    149  !«"■  S'ote  "■  Lewla,  SO  Nev.   S3S.  8   Am.  Cr. 

p„    1(5  Rep.    674,    22    Pac.    241.      N.    Y.    Freeman    V. 

_         ' .,          „      ,       ,          .           ^       .    ^  ^  People,  4  Den.  9.  47  Am.  Dec.  216;  Flanagan 

a.   i>T.^i«--c>t».i«.  of  w«»t.»i--ed  p          „  J,  ^  „,  ^^  ^^          ,ji  ^^ 

r,r"'„",''     .'L^".'.f    i°\''llT-  l            ,.  /  Clark  v.  state,  8  Tex.  App,  SBO.    W.  Va.  State 

telling  him  that  the  beat  thing  he  could  do  ^    Harrison    3«  W    Va    728    S  Am    Cr    Rep 

wu  to  own  UP,  giTing  him  drink  and  taking  gj      ^g  j^_  ^   ^    „i    j^-g    ^               jgj / 
nltn  in  IronB  to  a  lawyers  offlce,  iphere  he 

w»a  Interrogated   with   bolted   doora   and   In  *8,      Soait — Saae — Rale      as     to      l«s     of 

the  presence  of  those   who   were   hostile   to  power  to  cbfHHe  between  right  ■■«  wreag. 

him.    and    where    his    answers    were    taken  —Compare,  as  to  rule  of  legal  responBlbillty 

down  In  writing,  and  aworn  to,  held  that  the  ""    distinguish    between    right    and    wrong, 

confession  was  not  voluntary,  and  could  not  "i*  """le  based  upon  loss  of  power  to  choose 

be   used    against    him.— Flagg    v.    State,    40  between  right  and  wrong.— Parsons  v.  State, 

Mich.  7(H,  t  Am.  Cr.  Rep.  70.  8^  ■*!*■  ^^7,  7  Am.  Cr.  Rep.  2efl,  80  Am.  Rep. 

193,   1  8o.  BG4. 

IT.    IliSANITY     AS    DEFENSE— TEST    OF  3,.     Criminality— Depe.da     .pea      Beatal 

CAPACITY- KINDS  OF  INSANITY.  condition  at  time  of  »..l«.le>  .f  oHeue. 

Aa  !■  aoiBltlal  en  grsnnd  «f  iBBanlly,  see,  — Criminality    of   defendant,    under    statute, 

post.  11167   and  note;  also,  ante.   122  and  depends  upon  his  mental  condition  at  time 

note.  he  committed  the  offense  charged. — People 

Aa   to  knrden   •!  proof  ef   Inaaallr   pre-  ''■  Blake.  66  Cal.  J7E,  279,  4  Pac  1. 

snaptlon   of  sanity,   etc.,  eee   11    Am.   Crlm.  ao.     CtremBataneeB     ot     lahaanBltr     an< 

Rep.  E4I-G4G:   S8  L.  R.  A.  711;  SB  Am.   Rep,  barbarity  merely  are  not  auOlclent  to  prove 

II,   40;  44   Am.   Rep.    43E;    «0   Am.   Rep.    il2,  Irresponsibility     of     the     perpetrator    of    a 

1»:  also,  ante,  1 12,   note.  homicide.— People  v.  Idrrabee,  116  Cal.  16!, 

M.     CapaeltT.    te«t    of- Preaent    I...Bllr  "'•  *'  P="=    »" 

■f  iefendan)    in    and    of    itself    can    not    be  SI.     Defease  at  tnaanlly — Care  renalredln 

Invoked  as  a  eomplete  defense  to  the  crime  cxamlBing,    ete. — The    defense    of    Insanity 

charged  or   properly   be   made    the   basis    of  should   be   examined  with  care,    teat   an   in- 

>  verdict  of  acquittal. — People  v.  Klrby,  16  genlous  counterfeit  of  such  mental  disorder 

CaL  App.  IGd,  114  Pac.  794.  should   furnish   Immunity  lor   the   guilty. — 

a.     Ba.e— Staaflard  *t  aeeoaatabllMr  lai  People  v.  Allender,  117  Cal.  81,  48  Pac.  1014. 

Had  the  party  sufficient  mental  capacity  to  32.     And  with  due  regard  for  the  ends  of 

appreciate  the  character  and  quality  of  the  Justice  and  the  peace  and  welfare  of  society.- 

sMT    Did  he  know  and  understand  that  It  no  less  than  mercy  to  the  accused. — People 

was  a  violation  of  the  rights  of  another,  and  v.    Dennis,    39  Cal.   826.   837;  People  v.    Pico, 

in  Itself  wrong?     Did  be  know  that  It  was  82  Cal.   60,  64;   People  v.  McCarthy,  115  Cal. 

prohibited  by  the  law  of  the  land,  and  that  S6B.    283,    284,    48    Pac.    1073;    People    v.    Al- 

IIB  commisBlon  would  entail  punishment  and  lender,  117   Cat.  81,   4S  Pac.   1014;   People   v. 

penalties  upon  hlmeeltT    If  he  had  the  ca-  Hettlck.  I2«  Cal.  42G,  42B,  BB  Pac.  918;  Peo- 

parity  thus    to  appreciate   and  comprehend  ple   v.  Methever,   1S2   CaL   328,   330,    64    Pac 
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tza  TVHO   MAY  COMMIT 

4B1;  Ppople   r.  Donlan,  115  Cal.   4g»,   4)3,   b7       Insanity, 
Pao.  T61.  derenae 

33.      Yet    the    court    must    see    reasonabli 
groundE  to  doubt 


I    Insanity',    constitutes   a 
o(   tell  ~ 


I  trial  under  a  charse  of  felony,  before 
proceeding  to  Impanel  a  Jury  lo  Inquire  into 
his  sanity.  To  ascertain  whether  there  are 
grounda     for    doubting     the     sanity     of     the 

him.  consider  his  actions  and  demeanor, 
read  amdavlts,  inquire  of  physicians  nnil 
others  touching  the  mental  condition  of  the 
accused.  The  conclusion  reached  by  the 
trial   Judge  In   reln.tlon    to    the   matter   will 

which  will  not  disturb  the  verdict,  unless  It 
clearly  appears,  not  only  that  the  decision 
was  wrong,  but  that  the  trial  court  abused 
the  discretion  given  to  It  by  the  statute.— 
State  V.  Harrison.  3S  W.  Va.  729,  18  I..  B,  A. 
tii.   IB  S.   E.  98i. 

34.  Same— Proof  Teqiilred  to  Mtnbllah  ■■- 
■■nltr.^ — To  establish  defense  on  ground  of 
Insanity,    it  must  be  clearly   proved   that  at 


}   of   c 


9  lalioring  under 


e  of  c 


mind,  I 


i  defec 


a  deten 


blllty  In  s 
Insanity," 


ante. 


mtal 


produced  by  recent  i 
rating    liquor,— People    T.    Hower,     161    Cal. 
ess.    91   Pac.  EOT. 

See.   ante.    I  27,  note  pars.  3T-tZ. 

Sn.  iFrrsliitlblc  Inpnlne— CftnBIct  of  bh- 
thorlty  as  to  nkether  a  defense. — There  Is  a 
hopeless  conflict  of  authority  In  the  various 
JuriHdlcdons  upon  the  question  as  to 
Whether  an   Irrealstibls   Impulse,   emotional 


In  this  place;  that  has 
been  done  elsewhere  and  the  authorities 
collected.— See  1  Kerr's  Wharton  on  Crim- 
inal L.BW  <llth  ed.),  vol.  I.  9160-63.  The 
California  cases  are  collected  In  3  Kerr's 
Cal.    Dig..'  p.     Z242,    }12.      See.    also. 


in.    Cas 


,   3«: 


.   R.  A.    fti.  8.)    481;  L.    R.  A. 


USD.   TR4 


;   it 


know  the  nature  or  quality  of  the 
he  did  know  It.  that  he  did  not  kno' 
doing  what  was  wrong. — People  v. 
24  Cat.  230.  236. 

as.  Homicide  eammlttrd  OBder  Insflne 
Inpnlnr — When  ■umelrDt  defcBSF.  —  Homi- 
cide committed  under  an  Insane  impulse. 
and  at  a  time  when  a  man  does  not  possess 

his  act,  and  where  he  Is  In  such  a  condi- 
tion of  mind  that  he  Is  Incapable  of  weigh- 
ing the  moral  qualities  of  the  act,  and  deter- 
mining therefrom  whether  It  Is  right  or 
wrong,  bears  no  relationship  to  the  theory 
of  Irresistible  impulse.— Ma reeau  v.  Travel- 
ers' Ins,  Co..  101  Cal.  338.  346.  36  Pac.  8B6, 
36  Id,  81.1   (Beatty,  C.  J.,  dlssentins). 

SO,  Iniiaiiltr  prod  need  by  inloxlcatlon 
does  not  destroy  responsibility  when  party, 
when  sane  and  responsible,  made  himself 
voluntarily  intoxicated, — People  v.  Lewis, 
38  Cal.  531;  People  v.  Williams,  43  Cal.  34(, 
3B2:  People  v.  Jones,  «!  Cal,  168,  169;  People 
V,  Fellows.  121  Cal,  Z33.  239,  £4  Pac.  830; 
People  v.  Methever,  132  Cal.  326,  331.  64  Pac. 
481. 


39.  When  the  irresistible  Impulse  results 
solely  from  a  disease  of  the  brain  which  has 
Impaired  or  destroyed  the  will-power  to 
overcome  the  impulse,  it  is  generally  classed 
with  excusing  Insanity. — Bee  Hanklns  t. 
State.  133  Ark.  38,  L,  R.  A.  I918D.  TS4,  101 
8.  W.  8S1. 

40.  Sane — No  aefeaae,  when.— But  no  In- 
sane delusion  or  uncontrollable  impulse  will 
serve  as  a  defense  where  not  the  result  of 
menial  impairment  to  the  extent  declared 
in  the  last  paragraph,  that  Is,  If  at  the 
time  of  committing  the  odensa  the  accused 
was  able  to  distinguish  between  right 
and  wrong.— Smith  V.  State,  95  Miss.  7SS. 
Ann.  Cas.  1912A,  23,  27  I»  R.  A.  (N.  S.) 
461,  49   So.   94S. 

See  authorities  par.  43,  this  note. 

41.  Sane — Sane  —  Rcatralalag  force  aa 
drterBitntas  areoBBlabillty.— Insane.  Irre- 
sistible impulse  or  homicidal  tendency  la  not 
a  defense  to  a  crimnlal  act  or  ground  for  an 
acquittal,- Marceau  v.  Travelers'  Ins.  Co., 
101  Cal.  338,  342,  35  Pac.  S56,  36  Id.  813: 
People  V.  McCarthy,  116  Cal,  355,  363,  264. 
i6  I'ac.  1073;  People  v.  Hubert,  119  Cal.  216, 
222.  63  Am.  St.  Rep.  72,  61  Pac.  329;  People 
T.  Owens,  123  Cal.  432.   489,  66  Pac,  251. 

See  note,  63  Am.  8t.  Rep,  100, 

42.  Whether  Impulse  is  Irresistible  or 
not.  must  depend  upon  the  relative  force 
of   the  impulse  and  the  restraining  force. — 

Hubert.   119  Cal.   316,  123,   63  ,Am. 


St,   Rep 


72.  61   Pac. 


43.     Same — KBDWlrdice  of  rlshl  aad  wronx. 

—Defendant  la  held  responsible  it  he,  at  any 
lime,  had  requisite  knowledEfi  as  to  the 
nature  and  quality  of  Che  act  and  of  Its 
wrongfulness,    even    conceding   that    the   act 


the 


vrln^ 


of     I 


I  the  Impulse  was  Irresisllble  be- 
cause of  mental  disease. — People  v.  Hu- 
bert, 119  Cal.  31S,  233.  63  Am,  St.  Rep.  73, 
61  Pac.  329.  See  People  v.  Holn,  63  Cal. 
120,  45  Am.  Rep.  661;  People  v.  Ward,  105 
Cal,  336,  39  Pac.  33:  People  v.  Barthleman. 
130  Cal,  7,  II.  51  Pac.  112. 

See  nar.   40.   this  note, 

44.  Kleptonaala — As  ■veelea  of  Inaaalty. 
—Kleptomania,  which  Is  an  uncontrollable 
propensity  to  steal,  Is  now  a  we  11 -re cognized 
species  of  Insanity,  and.  If  clearly  estab- 
lished by  the  evidence,  constitutes  complete 
defense  In  trial  for  theft. — Harris  t.  State. 
18  Tei,  Ct.   App.  187,   6   Am.  Cr.  Rep.  S57. 

Aa  to  kleptomania  aa  a  defense,  see  notes, 
39  Am.  St.  Rep,  386:  Ann.  Cas,  1914A,  886;  43 
U  R.  A.   (N,  S,)   160. 
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irlHlnf 


1   a   weakness  of 


0  lea 


I   hli 


the  anilcted  ene  powerlesa  to  cont 
Impulse,  without  regard  to  whoihe 
Impulse  be  Inspired  by  avarice,  creed,  or 
mtre  Idle  fancy. — Slate  T.  HcCulIouKh.  114 
Iowa  ESS.  >9  Am.  St.  ttep.  IS9,  GG  1>.  R.  A. 
31».   S7  N.   W.   SOS. 

4t.  The  malady,  or  physical  or  mor&l 
weakness,  has  also  been  denned  as  "a  moT' 
bid  propensity  to  steal,"  and  the  person  be- 
ins'  found  otherwise  mentally  sane,  and  not 
Incapable  of  assenting  to  the  marrlaKfl  con- 
tract. It  was  held  that.  althouEh  a  species 
of  Insanity.  Is  not  ground  for  a  divorce. — 
Lewis  V.  Lewis.  44  Minn.  124,  20  Am.  St. 
Rep.  5G>,  B  U  R.  A.  GD6,  40  N.  W.  III. 

4T.  Sane — I«dletmenl  far  bBrilBrr— No 
defense. — An  irresistible  Impulse  to  steal  Is 
no  defense  to  an  accusation  of  burKlary, 
where  the  accused  knows  tbe  difference  be- 
tween rlBht  and  wrong —State  v.  Reddle, 
14G  Mo.  151.  Ann.  Cas.  t914A,  Sg4,  41  L.  R.  A. 
<N.   S.)    IGO.  ISO  B.   W.   t<l44. 

4K.  Sane — lastmelloB — BTldnee  lendlBs 
<■  ahon  aecBBed  ■  klevlomaBlae.  that  de- 
fense bavins  been  get  up  to  a  charce  of 
larceny,  the  court  should  specifically  charge 
In  regard  to  this  species  of  mania,  and  not. 
leave  It  to  (he  jury  to  tlz  the  accountability 
of  the  accused  on  the  general  test  of  ability 
to  distlnKUlsh  right  from  wrong.— Looney 
V.  State.  10  Tex.  Ct.  App.  G20.  3»  Am.  Rep. 
040.  See  Anderson  v.  State.  43  Conn.  G14,  21 
Am.  Rep.  609:  Howe  v.  Slate.  11  Neb.  GST. 
a  Am.  Rep,  376,  10  N.  W.  462;  Erwin  v. 
Stale.  10  Tex.  Ct.  App.  700. 

4*.  DIaapproTFdt  In  a  later  case  the 
Texas  court  holds  that  If  the  "right  and 
wrong"  test  be  applicable  to  kleptomania, 
a  charge  on  Insanity  generally  Is  sufllclent, 
and  that  the  court  Is  not  required  to  charge 
specially  as  to  the  defense  of  kleptomania. 
—Lowe  V.  State,  44  Tex.  Cr.  Rep.  224,  TO 
S.   W,    lOG. 

00.  Horal  iBsaaMr— ■■  our  coana  of  law 
thvre  Is  ma  sack  «Ktp|He  established  or 
recognized  as  moral  Insanity,  distinguished 
from  mental  derangement,  as  an  excuse  for 
crime  and  as  an  exemption  from  punishment 
therefor— People  v.  Kerrigan,  73  Cat.  222, 
14  Pac.  849;  People  v.  McCarthy,  IIB  Cal. 
2S5.  102.  284,  IS  Pac.  1073. 

SI.     Same — Great  moral  depnvltr   la   aat 
a   t»Bt  of  lasaa It y ^-People   v.   Kerrigan.  73 
Cal.  222,  22B.  14  Pac  «4>. 
33.     Na  Bilddle  Bronad  between  aaalty  aad 


defer 


Wkra  not  caBsldcrad  tor  any  paryfue. — Any 

partial  defect  of  understanding  which  might 
cause   defendant   more  readily   to  give   way 

Able,  can  not  ba  considered  tor  any  purpose. 


If  defendant  was  BO  far  In  possession  of 
his  mental  faculties  as  to  be  capable  of 
knowing  that  the  act  was  wrong. — People 
V,  Hurtado,  03  Cal,  238,  291;  People  v.  Beam, 
SO  Cal.  394,  1S7,  E  Pac,  877;  People  *.  Wtl- 
lard,  lEO  Cal.  G41,  i»  Pac.  124,  111. 

64.  Settled  iBBSBlty  prodaeed  by  latoxl- 
eatlaa — How  fai  alTeeta  napoBBlbllltr  tar 
eriHc. — Settled  Insanity  produced  by  long- 
continued  intoxication  affects  responsibility 
In   the    same    way   as   Insanity   produced   by 

sanity,  and  not  merely  a  temporary  mental 
condition  produced  by  recent  use  of  Intoxi- 
cating liquor.— People  V.  Travers,  88  Cal. 
233,  240.  IS  Pac.  38;  People  v.  Flndiey,  132 
Cal.  301.  lOT,   (4  Pac  472. 

W.  Teaiyorary  laaaBltr  —  Arialng  trmm 
FaroxysB  of  mania  a  potu,  or  delirium 
caused  by  fever  or  by  sudden  and  severe 
mental  agony.  Is  presumed  not  to  continue 
after  disturbing  element  has  ceased  to  oper- 
ate and  the  mind  Is  presumed  to  have  been 
>red  to  Its  normal  condition. — People  v. 


,    33    ( 


IBS, 


GO.  Temporary  insanity  an  a  defense  to 
crime  Is  as  fully  recognised  by  law  as  Is 
permanent  Insanity.— People  v.  Ford,  138 
Cal.  140,   141.  70  Pac.  1076. 

ST,  VBBoaadBeBs  of  aalad^DseB  eat  ei- 
cBBe  erlnc. — An  unbalanced  mind,  of  Itself, 
does  not  excuse  crime. — People  v.  OoldS- 
worthy,  130  Cal.    600.   000,    82  Pac.  1071. 

68.  Responsibility  tor  commission  of 
criminal  act  results  except  where  peculiar 
unsoundneia  of  mind  or  mania  is  Involved, 
though  defendant  may  not  be  possessed  of 
a  sound  mind. — People  v.  Coffman.  24  Cal. 
130.  236. 

V.  PLEADING  AND  PRACTICE  AS  TO 
DEFENSE  OP  INSANITY  —  EVIDENCE, 
ETC. 

BB.  Barden  ol  »roa(^-GcBenl  nie.— In 
the  matter  of  insanity  the  doctrine  of  rea- 
sonable doubt  does  not  apply:  that  Is  to  say, 
the  burden  of  proof  of  Insanity  Is  not  on 
the  people,   as  with  other   Issues,   but   Is  on 


of  the  commission  of  (he  alleged  crime. — 
People  V.  Ward.  106  Cal,  336,  341,  39  Pac. 
SS;  People  v.  Wlllard,  160  CaL  643,  89  Pac. 
124,  128, 

60.  Saaie^Bardea  of  proving  exisleaee 
of  laaaaity  as  defense  rests  upon  the  de- 
fendant.— People  V.  Myers,  30  Cal.  618.  620: 
People  V.  Coffman,  24  Cal.  130,  233;  Peo- 
ple V.  McDonel),  47  Cal.  184,  136:  I'eople 
V.  Ferris,  66  Cal.  683,  E91:-People  v.  Wreden. 
69  Cal.  392,  39S:  People  v.  MessersmKh.  01 
Cal.  246,  243:  People  v.  Bemmerly.  98  Cal. 
299,  301,  32  Pac,  263:  People  v.  Donlan.  136 
Cal.  489,  493,  67  Pac.  781;  People  v.  Suesser, 
142  Cal.  364.  306,  TB  Pac.  1093;  People  v.  Nl- 
hell,  144  Cal,  100.  201.   TT  Pac.  910. 

As  4a  bar^ea  af  »raa(  of  InBaally,  wtt- 
BUBipllaa  af  aaalty,  etc,  see  notes,  11  Am. 
Cr.   Rep.   641-646;   30  Ii.  R.   A.    711;    36    Am. 
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R«p.   S2,   40;   44   Am.  Rep.  13G;   SO  Am.  Rep. 
11!.  tit. 

(1.  Burden  of  proof,  under  the  general 
rule,  la  the  aame.  whether  applied  to  In- 
Minlt]'  or  to  unconBolouaneBs  bb  ■  detepse. 
—People  r.  NIhell.   144  Cal.  tOO,  20!,  77  Pao. 


of  eetablishlng'  Insanity  caused  by  habitual 
and  long-eoDtlnusd  Intemperate  uae  of 
ardent  aplrlti. — Peoplj  t.  B«I1,  4*  Cal.  4gC, 
189. 

«3.  C*Btl>naBe«  •(  laauUtT  —  Pmanp- 
tlOB  at,  wkcB  BFtaea.— To  eatabllHh  bsalB  of 
presumption  that  Insanity,  once  shown  to 
have  existed,  contlnuea  to  exist.  It  muat 
appear  lo  have  been  of  such  duration  and 
character  as  to  Indicate  the  probability  of 
llH  continuance,  and  not  simply  the  possl- 
billty  or  even  probatalllty  of  Us  recurrence, 
aa  would  be  the  case  If  Its  existence  ap- 
peared to  be  temporary. — People  v.  Schmitt, 
loe  Cal.  ti.  ei,  as  Pac.  104.  see  People  V. 
Hobson,  17  Cal.  1!4;  People  r.  Beat.  39  Cal. 
890;  People  v.  Flndley,  1J»  Cal.  101,  JOT, 
S4  Pac.  472;  People  V.  Donlan,  ItG  C«1.  Hi. 
491,  *T  Pac.  T61:  People  v.  Zelgler,  142  Cal. 
23T,  III,  TG  Pac.  1090;  Shults  v.  State,  IS 
Tex.  401;  United  States  v.  Sickles.  2  Hayw. 
&  H.  C.  C.  SIS,  27  Fed.  Cas.  I0T4. 

M.  Same— Bafcitaal  HasanltT  proved  to 
have  existed  prior  to  commlaalon  of  an  act, 
will  be  presumed  to  have  continued,  unless 
the  contrary  be  proved,  down  to  the  present 
time.— People  v.  Francla.  IS  Cal,  183,  189; 
People   V.   Schmitt,   1D6   Cal.   48,    St,   39    Pac 


204. 

ts.  Sane  —  TeHitatary  or  spaamodle 
naala,  proved  to  have  ezlated  prior  to  com- 
mlaslon  of  act,  la  not  presumed  to  continue 
down  to  time  of  commission  of  apeclflc  act. 
— People  V.  Francis.  33  Cal.  ISS,  189;  People 
v.  Schmitt.   108  Cal.  43.  53.   39  Pac.   204. 

«.  Save — Test  as  to  wkctker  ■■■■■■ty  >■ 
preaamed  to  eanttiinr. — Whether  Insanity  at 
a  period  before  homicide  Is  presumed  to  have 
conllnuad  up  to  time  of  homicide  Is  deter- 
mined by  the  nature  of  the  dlaease.  It  the 
Insanity  reauHs  from  some  temporary  or 
transient  cause,  no  such  presumption  arises. 
Rule  does  not  apply  to  cases  of  an  occa- 
sional or  Inlermlttenl  Insanity,  but  does  ap- 
ply to  cases  of  confirmed  Insanity,  of  what- 
ever nature. — People  v.  Lane,  101  Cal.  611, 
BI9.  a  Pac.  IS.  See  The  Physlo-Hedlcal 
College  V.  Wllklnaon.  103  Ind.  319,  9  N.  E. 
16T. 

«T.  Court's  reference  t*  '^be  erlme**^ 
Blleet  of. — Where  defense  of  Insanity  was 
aeC  up.  It  la  not  preludlcia!  error  tor  the 
court  on  the  trial,  and  replying  to  defend- 
ant's counsel,  to  use  the  lanKUage,  "It  la 
only  a  matter  of  argument  as  to  what  his 
condition  was  at  the  time  of  the  commls- 

word  "crime"  not  being  made  at  time.  It 
being  quite  apparent  that  the  Jury  must 
have  understood  the  Judge  bb  using  the 
word   merely    for    the    purpose    of   fixing    a 


date  and  not  as  lollmatlng  any  opinion  as 
to  defendant's  guilt. — People  v.  Dally.  IIS 
CbI.   104,   106,   87    Pac.  18. 

•a  Dcfeue  •!  iBMBlty— ^Aa  aflrBBtlve 
■■e. — Defense  of  Insanity  la  an  Issue  upon 
which  defendant  holds  the  aOlrmatl*^  and 
before  It  can  be  availed  of  he  1b  bound  to 
estabUsb  not  only  the  fact  of  Insanity,  but 
Insanity  at  the  character,  i.  e.,  arising  from 
such  a  cause,  bb  In  point  of  law  amounts 
to  a  defense.— People  v.  Bell,  49  Cal.  4SG, 
488.  See  People  T.  Coftman.  14  CsL  110, 
111. 

«•.  Saoie — iBaaalty,  Iwtw  eatabUaheC,— 
Defense  of  Insanity  must  be  satisfactorily 
eatabllshed  by  a  preponderance  of  evidence. 
—People  V.  Hobson,  17  Cal.  414,  431;  People 
V.  Bell.  49  CbI.  485,  488:  People  v.  Ferris, 
EG  Cal.  588,  591;  People  v.  Hamilton.  61  CaL 
37T;  People  v.  Kernaghan,  ^2  Cal.  609,  14 
Pac.  588;  People  v.  Travers,  83  CaL  231,  233, 
16  Pac.  SB;  People  v.  Bawden,  10  Cal.  lit. 
199,  IT  Pac.  204;  People  V.  McNully,  91  Gal. 
41T,  443.  ze  Pac.  G9T.  29  Id.  61;  People  v. 
Ward.  105  Cal.  IIG.  141,  19  Pac.  II;  People 
V.  Allender,  117  Cal.  81,  48  Pac.  1014:  People 
V.  Hettick,  126  CaL  425,  428,  419,  58  Pac.  918. 

TO.  Saar — Same — Aa  la  dvtl  aetlaiu. — In 
criminal  caaea.  test  same  as  In  civil  actions. 
: — The  question  of  Insanity  Is  established  Id 
criminal  cases  by  same  kind  of  evidence  by 
which  It  Is  established  In  a  civil  action  In- 
volving the  question — that  Is,  by  mere  pre- 
ponderance of  evidence. — People  v.  CoRman, 
24  CaL  230;  People  v.  Wilson.  49  Cal.  13,  IB, 
1  Am.  Cr.  Rep.  358;  People  v.  Ward.  lOB  Cal. 
115,  343,  89  Pbc.  31;  People  V.  Sueaaer.  141 
CbL   354,   16B,   TE   Pac.   1091. 

TI.  Same — Sane— Dcfcaae  Bast  be  eatab- 
llahed  by  antlstaetArr  evMeaee. — A  defense 
of  Insanity  muat  be  clearly  eatabllahed  by 
satisfactory  proof. — People  v.  ColTman,  14 
Cal.  310.  118;  People  v.  HcDonell.  47  Cal. 
ilth.  ei  Cal.  148. 


T2.      Same — Same — Same — Contrary  rale. — ■ 

Insanity  need  not  be  clearly  establlshad  by 
satlataclory  proof,  for  such  proof  Is  the  full 
equivalent  of  establishing  Insanity  by  satis- 
factory proof  beyond  a  reasonable  donbt. — 
People  V.   Wells.    146   Cal.    IK.    143,   78   Pac 


73.  Sam* — Same — Same— Bdltortal  BOt»— 
Distinetlan  belweem  srades  of  prvat.— While 
the  law  In  this  state  seeme  settled  upon  the 
proposition  that  the  burden  of  proof  of 
defense  of  Insanity  Is  upon  defendant  to 
establish  by  a  preponderance  of  evidence, 
yet  the  distinction  In  reality  and  In  prac- 
tice between  eatabllshlng  the  tact  of  In- 
sanity by  "a  preponderance  of  evidence"  or 
by  "sallafactory  proof,"  or  "satlafactory 
proof  beyond  a  reasonable  doubt,"  rests  per- 
haps more  In  the  use  of  arbitrary  phrases 
than  In  any  real  distinction.  There  Is  no 
virtus  or  force  In  mere  preponderance  of 
evidence  unless  such  preponderance  alTords 
satlsraclory  proof;  and  again.  If  proof  IB 
satlstactory.  It  Is  dlfflcult  to  see  bow  there 
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c*n  b*  a  rMMOnable  doubt  aa  to  fact  proved. 
This  cantualon  of  ld«a>  li  tllustrated  in  oar 
own  reporta,  for  In  People  v,  McDonell,  47 
Cal.  IS4.  114  (cited  and  approved  In  later 
cascH).  the  court  holds  that  "Insanity  must 
be  clearly  eatabllabed  by  eatlafactory  proof," 
while  In  People  v.  Wreden,  19  Cal.  391,  )9G. 
and  m  Peoplo  v.  Wella,  14E  Cal.  US.  Hi,  It 
Pae.  410,  the  court  eipresaly  atatei  that 
Insanity  as  a  defense  need  not  be  "clearly 
catablished  by  eatlBtactory  proof."  inas- 
mvch  aa  auch  proof  Is  the  eaulralent  of 
"eatabllahtDK  insanity  by  aatlsfsctory  proof 
beyond  a  reasonable  doubt." 

T-1.  9^mr — Sa^ — Proof  beyvad  reaaea- 
aat  reanlred. — The  law  does  not 
,t  Insanity  be  established  beyond 
a  reaa^able  doubt. — People  T.  Methever, 
Itt  Cal.  lie,  130,  ti  Psc  431;  People  v.  Wells, 
146  Cal.  13S,  143.  TB  Pac.  470.  Bee  People 
r.  Wreden.  Gf  Cal.  III.  IBS. 

n.  flaau  ffaT  PnMparr  Ifraannabln 
Aaabt  aa  ta  fasaMltr  Is  not  suRlclent  to  make 
out  that  defense,  nor  to  warrant  an  ac- 
i)ulttal..~PeopIe  v.  Barthleman.  130  Cal.  7. 
11.  51  Pac.  111.  See  People  v.  HcDonell, 
47  Cal.  114.  ISA:  People  y,  Pico,  63  Cal.  GO, 
t4;  People  v.  Ward,  lOG  Cal.  116,  141,  18  Pac 
11. 

Td^  Brldeaec— AetlOB  aad  fcaeaaoT  of 
tfcfeadaat  •■  trial. — In  determlnlns  ques- 
tion whether  defendant  was  Insane  at  time 
of  allexed  commission  of  act,  the  Jury  are 
to  consider  all  his  acts  at  time  of,  before, 
and  since  the  allOEod  commission  of  the  act, 
aa  such  acts  and  conduct  have  been  shown 
by  the  evidence,  and  the  Jury  have  the  right 
to  consider  the  defendant'a  appearance  and 
actions  durInK  the  trial  aa  a  circumstance 
In  determlnlnK  his  Insanity  at  time  of 
homicide. — People  v.  Donlan,  IIG  Cal.  4St, 
4S3.  (T  Pac  7tl. 

Tf.  Saaac — Amvaat  af  wrMf  iw«Blred  Is 
neither  Increased  nor  diminished  because 
evidence  for  prosecution  flrit  raised  ques- 
tion of  defendant's  sanity. — People  v.  CoII- 
man,  14  CaL  ISO.  1». 

T8.  Same— Saau — Aay  evideace  teadlaar 
to  Bkaw  meatal  atatiu  of  defendant  Is  a 
proper  subject  for  consideration  of  the  Jury, 
—People  V.  Belencla.  11  Cal.  G44,  646;  Peo- 
ple V.  Williams,  41  Cat.  144.  IGt. 

n.  Same— Same— Appellate  tmmrt  eaa  aot 
■et  ap«n  cvMeaee  of  person's  mental  condi- 
tion, and  upon  that  sround  reverse  a  Judg- 
ment otherwise  lesal. — People  v.  Schmitt, 
ISS  Cal.  41,  GE,  19  Pac.  104. 

S&  Sane  —  Character  af  evldeaee  re- 
paired.— Whatever  evidence  will  fairly  and 
legitimately  lead  to  discovery  of  mental 
condition  and  status  of  the  accused  at  the 
time  crime  was  committed  may  be  consid- 
ered by  jury  In  determining;  whether  the 
■  defendant  was  In  fact  guilty  of  crime 
charged  against  him. — People  v.  Harris.  20 
CaL  «7«.   C84. 


prior  to  homicide,  i 
admitted  In  evidence,  alfldavlts,  report  of 
examining  physicians,  their  certlflcatea,  etc., 
were  InadmiSHlble,  they  not  constituting 
Judgment  roll  and  not  conclusively  deter- 
mining anythlnKi  the  commission  for  exam- 
ination of  alleged  Insane  persona  not  beln( 
tribunal  In  which  status  of  an  alleged  In- 
sane person  is  flied. — People  v.  Wlllard, 
IGO  Cal.  G43.  89  Pac.  114,  116. 

S3,  lame — Save — Deelaratteas  made  ky 
defendaat  te  her  fcosbaad,  put  In  evidence 
merely  to  show  mental  condition  of  defend- 
ant, lack  the  sanction  of  an  oath,  and 
should  not  have  been  considered  by  the  Jury 
except  In  connection  with  the  claim  that 
defendant  was  Insane. — People  v.  Worthlng- 
ton,  IDS  Cal.  166,  171,  18  Pac.  689. 


tal  dlaeaaea  may  give  his  opinion  upon  gen- 
eral manifestations  relied  on  to  Support 
Insanity,  and  as  to  whether  particular  symp- 
toms would  l>e  Indication  of  the  presence  of 
a  particular  phase  of  Insanity — whether 
mania,  melancholy,  or  other  phase — and 
whether  those  symptoms,  where  manifesting 
the  presence  of  one  phase,  would  be  present 
or  absent  In  another. — People  v.  Sowell,  14( 
Cal.  tit,  101.  73  Pac.  717. 

84.  SaBH— Same — Geaeral  laformalloB  as 
to  iBsaaltT.  —  Evidence  not  addressed  to 
mental  condition,  but  directed  to  proofs 
touching  a  certain  branch  of  Insanity  In 
general.  Is  admissible  In  order  that  the  Jury 
might  Intelligently  and  fully  understand  the 
particular  Issue  of  Insanity  that  was  to  be 
submitted  to  them,  and  no  objection  can  be 
made  to  the  practice  of  placing  before  Jury 
general  Information  bearing  upon  this  most 
metaphysical  and  abstruse  subject. — Mar- 
ceau  V,  Travelers'  Ina.  Co.,  101  Cal.  318,  HI. 
3G  Pac.  8GE.  36  Id,  81)  (Beatty,  C.  J.,  dis- 
ss, iau*— Same — Hatred  Bad  reveage> 
acts  laanlred  by— AdMlsslMIltr  of — It  la 
proper  for  the  court  to  allow  testimony  to 
KO  to  the  Jury  tending  to  show  a  motive 
for  homicide  and  that  the  acts  of  defendant 
were  Inspired  by  hatred  and  revenge  and 
were  not  those  of  an  Insane  person, — People 
V.  Donlan,  Its  CaL  489.  491,  ST  Pac.  761.  See 
People  V,  Lee  Fook,  8S  Cal.  100.  101.  14  Pac 


6G4. 
8«.     Same — Hrpvthet 


-Aa  t 


sHy. — It  Is  no  objection  to  hypotheti- 
cal question  that  the  state  of  facts  which  It 
assumes  Is  erroneous.  If  within  the  possible 
or  probable  range  of  the  evidence. — People 
V.  Hill,  lis  Cal.  GSl,  E67,  48  Pac.  711. 

87,  Facts  In  hypothetical  question  are 
assumed  for  the  purpose  of  the  question, 
and  for  no  other  purpose. — People  v.  Hill. 
lis  Cal.  ES2,  GST,  48  Pac.  711.  See  People 
T.  Durrant,  116  Cal,  179,  116,  10  Am.  Cr.  Rep. 
499,  48  Pac.  7E. 

88.  In  hypothetical  question  to  physician, 
based  upon  assumed  facts  tn  evidence,  and 
BskiiiK  him  for  his  opinion  as  to  whether 
such  a  subject  asking  auch  questions  and 
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aclEnK  In  auch  a  manner  was  under  insane 
delusions,  la  not  subject  to  oblectlon  that  It 
Ullcd  (or  opinions  ss  to  detandant's  sanity. 
—People  V.  Orifflth,  148  Cat.  119.  149,  SO  Pac. 

19.  It  Is  the  privilege  or  coutisel.  In  cases 
in  which  hypothellgBl  questions  maj'  be 
asked,    to  aBsume,    within    the  limits   at   the 


claims  the  evidence  Justiflea,  and  have  the 
opinion  of  experts  upon  [acta  thus  assumed. 
—People  V.  Hill.  lie  Cal.  562,  EST.  41  Pac. 
711. 

ro.  Sane — iaaat— EvKeBee  In  rcbnltal — 
WhpH  the  opinion  ol  a  physician  was  de- 
aired  to  be  Introduced  by  defendant,  in 
rebuttal  oI  an  opinion  expressed  by  a  phy- 
Blclan.  who,  (or  the  proaecutlon,  In  response 
to  hypothetical  statement  ol  fact,  gave  aa 
Ms  opinion  that  the  defendant  was  sane  e.t 
time  of  commliiBlon  of  the  act:  Held,  that 
although  defendant  was  entitled  to  rebut 
any  now  matter  offered  on  the  subject  by 
the  people,  evidence  of  the  expert  involved 
nothing  new.  and  that  there  was  nothioE 
involved,  therefore,  which  was  a  proper 
subject  of  rebuttal,  and  that  If  opliilona  of 
experts  to  support  facta  as  to  defei 


e  of  n 


such  evidence  was  a  part  of  his  orlKinul 
case.— People  v.  Hill,  118  Cal.  6S2,  EC«.  41 
Pac.  711. 

01.     Smtmt — iBBBnltr    ot   dcrendant    ■«    In- 

tablished  by  evidence  tending  to  prove  ihr.t 
defendant  was  Insane  at  some  period  before 
or  nfterwards.^People  v.  March.  6  Cal.  543, 
647. 

•2.  Same — InsBsHr  Is  ■•«  •nreil  In  nlB' 
ins  ■  doabl.  whether  It  exists  or  not. — Peo- 
ple V.  Hobson,   17  Cal.  414.  431. 

t>3.  Ssnu — iBsuBlly  ■■  >at  lo  be  proved 
hr  ceueral  repatatloii. — People  v.  Pico.  61 
Cal.  GO,  6a. 

04.  Sane — Letters  wrlltes  br  ■eenaeA— 
When  admtMlble  ■■  cvMcBce. — Lettere  writ- 
ten by  priBoner  may  be  given  in  evidence 
to  establish  his  sanity,  where  Insanity  Is 
set  up  as  a  defense.— State  v.  KrlnK,  G4  Mo. 
G91,    1   Am,  Cr.    Rep.   111. 

05.  Same — Matters  of  aetcan  lrente#  as 
Matters  of  fact.- Ktattera  of  science  In  re- 
gard to  insanity  are  matters  to  be  proved 
and  are  treated  as  mattera  of  tact,  and  the 
court  should  not  Instruct  in  regard  to  them. 
The  fact  that  these  matters  are  treated  In 
legal  trealiseB  or  legal  opinions  docs  not 
convert  them  Into  propositions  of  law. — 
People  v.  Hubert,  119  Cal.  118,  lai.  61  Am. 
St.  Rep.  72,  G1  Pac.  119. 

M.  Snme — Maaner  «t  treatBaeat  by  de- 
fendBDl'B  family  does  not  tend  to  prove  in- 
sanity: and  where  a  witness  was  asked  If 
defendant  was  always  treated  by  bis  family 
as  ar.  Imbecile  or  Insane  person,  held  that 
such  testimony  Is  Immaterial  and  based 
upon  opinion.— People  v.  Pico.  St  Cal.  SO.  61. 
•7.  Sane — MeatBl  habita  aad  dcncaaor  or 
deleadaat— rrvFU    aabjcela     ot     laqnirr. — 


Mental  habit  and  demeanor  of  the  defend- 
ant may  be  described,  whether  ho  was  In- 
toxicated, appeared  to  be  excited,  was 
angry,  timid,  melancholy,  moroae.  peevish. 
Irritable,  incoherent,  forgetful.  Irrational, 
or  the  opposite. — People  v.  McCarthy,  HE 
Cal.  165.  4G  Pac.  lOTl:  People  v.  Hanooglan, 
141  Cal.  S9!.  597.  75  Pac.  ITT:  People  v. 
Clark,  161  Cal.  200,  »»  Pac.  548.  551.  See 
Holland  V.  Zollner,  10!  Cal.  611.  18  Pac.  110, 
IT  Id.  211. 

M.  Sane — nalarai  paulaaa,  (renar.  etc 
— Bkawlac  af. — When  Insanity  is  set  up  as 
defense  by  person  accused  of  crlRie.  In 
order  that  defense  may  avail,  the  Jury 
ought  to  believe  from  the  evidence  that  at 
the  time  of  commission  of  the  crime  the 
mind  of  the  accused  was  so  allected  through 
insanity  as  to  render  him  Incapable  of  dls- 
tlngulshlns  between  right  and  wrong  tn 
respect  to  the  killing,  or  If  he  was  con- 
scious of  the  act  he  was  doing  and  knew 
Its  consequences;  that  he  was.  in  conse- 
quence of  his  Insanity,  wrought  up  to  a 
frensy  which  rendered  him  unable  to  con- 
trol his  actions  or  direct  his  movements, — 
People  V.  Hubert.  119  Cal.  218.  124,  63  Am. 
St.  Rep.  TZ,  51  Puc.  129. 

tB.     aane — Sanv_HaI*     pe  ml  It  Ian     rvl- 

tlng  prosecution  to  show,  upon  the  Issue 
whether  the  net  was  the  offspring  ot  men- 
ial disease  or  of  natural  paBsion.  that  the 
accused  had  always  been  malicious  and 
brutal;  In  other  words,  to  show  that  ony 
other  delinquencies  of  which  defendant  had 
been  guilty,  which  would  show  that  he  was 

from  natural  passion. — United  States  v. 
Gulteau,  1  Mack.  (D.  C.)  498.  47  Am,  Rep. 
247  (rule  reviewed  and  criticized  In  People 
V.  Hubert.  119  Cal.  218.  Z24,  83  Am.  St.  Rep. 
72.  51  Pac.  II9>. 

IM.     Sane  -~   Noa-eapert      evidence A 

details  a  conversation   had  between  himself 

with  state  his  opinion,  belief,  or  Impression 
as  to  the  state  of  mind  of  such  person,  as 
he  seemed  or  appeared  to  witness  at  time 
of  conversation,- People  v.  Sanford.  43  Cal. 
29.  3S.  Wla.  Armstrong  v.  State.  30  Fla. 
170.  201,  11  So.  813.  Hleh.  People  v.  Casey. 
114  Mich.  2T9.  111.  12  N.  W.  311.  Fed.  Con- 
necticut Mut.  L.  Ins.  Co.  T.  Lathrop.  Ill 
U.  S.  812,  611,  28  L.  ed.  ESC,  4  Sup.  Ct.  Sep. 
531. 

Idl.  Sane — Snne  — WltBcaa  naat  state 
tacts  apoB  wkirk  opinion  Is  based. — Non- 
expert witness  can  not  give  opinion  as  to 
defendant's  sanity  without  stating  facts  on 
which  opinion  Is  based. — Tarbrough  v. 
State,  lOB  Ala,  43,  10  Am.  Cr.  Rep.  57,  IS 
So.  TGB. 

102,  Sant — OSer  to  pr«ve  dipaanaala. 
whFB  pemlaalble. — On  offer,  proof  which, 
by  fair  Interpretation,  was  to  show  that 
defendant  was  afflicted  with  dipsomania; 
that    from    protracted    habitual    intemper- 
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ance    hli    mtnd    had    been    Impaired;    that  where    petition   atlesed    that    accused    waa 

when  he  wa«  under  the  Influence  of  liquor  then    eane,    and   evidence   showed    that    he 

he  was  InBane,  did  not  know  what   hs  was  read    and     underHtood     petition— People    V. 

doing,     could     not     dlstlnsulah     right     from  Wlllard,  ISO  Cal.  E43,  BS  Pac.   121,  12S. 

wrong,  and  that  he  was  In  that  state  when  110.     Saue — Priar     coadltloB     or     mind — 

he    committed    the    act    of    which    he    was  BvldcBce  of  adnlinible. — Evidence  of  condi- 

■ccueed.  such  evidence  la  clearly  admlaalble  tlon  oF  mind  of  defendant  during  a  month 

on   quesdon   of  Intent. — People  v.  Blake,   SE  previous    Co    commlaBion    of    orrenae    Ib    ad- 

Cal.   >7E,   its,    i   Pae.  1.  mlsslble  upon  defense  of  Insanity. — State  v. 

lUL     3am     ttair  <•   »»«  t>aaBllr— Not  Kelley,  67  N.  H.  549,  3  Am.  Cr.  Rep.  !!9. 

t«    he   nterted   oa    cnasd    qneatloB    BbaiiM  >"■     Same— Saase— BvldeBm    vf    InaaaltT 

be  tried  «»•■  BFevlal  lnmie^-Oftei-  to  prove  hstoro  and  after  the  commiaslon  of  otlense 

Insanity  upon   trial  lor  murder  should   not  eharged   Is  not   admitted   upon   trial   under 

be  rejected  on  Iha  ground  that  question  of  '""«    <>'    Present    Insanity    where    no    such 

Insanity  should  be   tried  upon  a  special   is-  '■■"*   ""■    before   the    Jury.— People   v.   Lee 

sue.— People  v.   Olwell.   2S  Cal.   46*.  4eS.  ^""''.   "^  <^al-  300.  SOI,   34  Pac.  SE4. 

„              _              „   .         .           ....  113'     RatloBal  eoadnet,  qneatlon   aa   to. — 

1*4.     Same — Saaie — Nat  l«  be  rejected  be  .     ,                                 .             '                  h   ih        .4 

eaaw  ef  Invrvbablllty  mt  eatablbiblBK  It—  "     '  proper  to  asii  a  witness   wnelher  de- 

OtTer  to  Drove   Insanity  at  time  of  comrals-  'ondant    acted    rationally    or    appeared    ra- 

.,„         ,   „_„            u      1/       .1.          1      ...    I,   '  tlonal  at  a  particular  time. — People  v.  Mo- 
Sion   of   Offense   should    not    be    rejected    be- 

cause    of    mere    improbabillly    of    defendant       ,,  . .    ,,.    _-   „         : 

establishing    such    offer.-People    v.    Blake.  "^"""K'"".  '"   ^a'-  6".   B".  7fi   Pac.  177. 

65  Cal.   375.  279,   4   Pac.   1.  "■■     »■■>•— T"*  o'  pertlaemey^All  evi- 
dence upon  the  subject  of  Insanity  is  perll- 

lOO.     Sane^OplaloB,     Iwllef,     or    laiprea-  „£„(    only    for    the    purpose    of   determining 

alOB- — Wfaea  adBilHBlble. — Opinion,  belief,  or  whether    or    not    party's    mental    condition 

Impression    as    to   state   of   mind   of   person,  HRtlBiles  the   test  as  to  whether  such  parly 

derived   from  person's  conduct   and   conver-  ,,    suffering    ,rom    such    diseased    and    de- 

satlon.  constitutes  knowledge,  so  far  as  the  ,ahged    condition    of    the    mental    faculties 

Imperfection  of   human   nature   will   permit,  „  ,0   render  him   incapable  of   distingulah- 

and  aa  such  Is  admissible  in  evidence  upon  ,ng    between    right    and    wrong    In    relation 

the  Issue  of  mental  condition   of  such  per-  jo  the  act  with  which  he  Is  charged,- Mar- 

son.- People  v.  Sanford.  43  Cal.   29,  3S.  ^^^^    -^     Travelers'    Ins.    Co.,    101    Cal.    333, 

IM.     Sane  — Sane    —    ImrrtamUm,    etc  343.  35  Pac.  SEE,  3E  Id.  813. 

pradneed  by  bearaar  laadmlsslble. — Witness  114.     Same — Weakaens  of  ailad Upon  ei- 

should  not  be  permitted  to  testify  to  an  Im-  amlnatlon    of    family    phyalclan,    culled    by 

pression   which   might    have    been    produced  defense     to    prove    insanity,    objection    was 

B>    to    defendant's    sanity,    by    what   he    had  sustained  to  the  following  queatlon;   "From 

say.— People   v.   Wreden.   E9   Cal.    393,    J94.  and    all    you    know   of   her.    was    she    of    an 

As   ta    aFlaloB    of    Inllaiate    ac«nalBtBavr  ordinarily  good  mind,  or  was  she  what  you 

■■    reancct    to    sanity    9t   the    pcraoa    being  would    ordinarily    call    a   weak-minded    per- 

admissible    upon    question    of    sanity,    see  son?" — held,   that   at   time  of   homicide   de- 

Kerr's  Cyc.  Code  Civ.  Proc   Od  ed.),  11870,  tendant  was  insane,  and   therefore  had   not 

snbd.  10  and  note.  the   capacity   of  knowing   that   the   act    was 

107.  SaHc— Parent    or   relative InsBBlty  wrongful;  such  inquiry  related  to  the  qual- 

•r  B>  evldeaee.— Evidence   as  to   the   Insan-  '*?  ^"^  character  of  defendant's  mind  as  a 

ily  of  parent  or  Bunt   Is  relevant  and  com-  material    fact,    and    should    have    been    per- 

petent   testimony  upon   Issue  of  defendant's  mltted;  that  counsel   had  a  right  to  submit 

Insanity,  where  some  evidence  exists  at  the  Bvch  evidence  to  Jury.— People  v,  Worthing- 

time  of  offer  of  such  testimony  on  the  trial.  ">"•   lOS  Cal.   ]B6,   172,   33   Pac.   889. 

-People  v.  Smith,   31   Cal.  46«,  447.  US.     Same — Wife's    evldeaee    as    ta    eoa- 

See  cases  par.  108,  this  note.  fessloas    iBaae,    eRert    at- How    far    aduls. 
■Ible,— Wife's    evidence    to    effect    that    she 

108.  Where  some  evidence  eTists  upon  had.  prior  to  the  killing,  confessed  to  her 
the  question  of  defendant's  insanity,  it  Is  husband,  the  defendant,  that  she  had  been 
error  to  eiclude  evidence  offered  by  de-  jjullty  of  adultery  with  deceased,  and  that 
fendant  to  prove,  in  support  of  his  de-  the  confession  was  followed  by  great  an- 
fense.  that  his  mother  was  Insane  at  Inter-  g^^  weeping  and  mental  depression  on 
*ala  for  years  prior  to  her  death,  and  that  pa/t  of  the  defendant,  can  not  be  corrob- 
■he  died  insane,  and  that  an  aun.t  was  now  orated  by  evidence  of  statements  made  by 
insane  and  an  inmate  of  a  lunatic  asylum.—  „,jg  „,  defendant  to  a  third  person,  to  the 
People  V.  Smith,  31  Cal.  486.  487.  See  ^(Tect  that  such  Improper  conduct  or  rela- 
Murphy  V.  Commonwealth.  91  Ky.  486.  490.  (,„„,  ^ad  existed,  where  it  does  not  appear 
It  B.  W.  ISS;  Green  v.  State,  84  Ark.  S!3,  t(,at  such  corroborating  statementa  were 
H»,  43  S.   W.   973.  made    known    to    the    defendant,    and    could 

IM.     Sane — Petltlaa    for    wrtl   at    babcaa  not,    therefore,    have    had    any    tendency    to 

emras,  signed  by  accosed.  tor  his  discharge  overthrow   his   reason. — People   v,   Hurtado. 

from  Insane  asylum,  !•  admissible  on  ques-  63  Cal.  288,  290,  S9E.     Sse  Qattord  T.  State, 

tlon  of  mental  capacity  at  time  of  homicide,  HZ  Ala.  64,  78,  IE  So.  ID. 


Bl 


Digitized  by  Google 


INBANITY  AS  DEFENSE— INSTKICTIOIV. 


tn.1. 


lis.  batrveltoa  hrld  «rroB«ou  —  Conrt 
iBVBdlBc  proTluw  of  jHrr> — W^tiere  Insanity 
waa  the  Tact  In  dlspate,  the  court  Invadea 
the  province  ot  the  jury  In  Inatructlng  Itie 
Jury  "that  a  tendency  to  commit  lulctde 
doea  not  prove  Insanity,  but  is  one  of  the 
symptotna  of  fnsanlty  which  It  la  entirely 
competent  for  the  Jury  to  take  Into  con- 
sideration with  all  other  symptomH  which 
have   been   proved,   with   all   the   facte  and 


circ 


I  of  t 


'    but    1 


jctlon   ] 


■  for  their  conaldera- 
Ilon  In  connection  with  all  olher  facts  and 
clrcumetanceB  In  the  case,  the  giving  of 
such  erroneous  Instruction  as  an  entirety 
was  not  to  the  prejudice  of  defendant,  and 
therefore  not  error. — People  v.  MeBsersmith, 


I   Cal. 


:,  241. 


11T.  Sa>a«— CeafaalBK  iBtexleatlu  with 
IbbbbIIt.— It  la  not  error  to  refuse  the  fol- 
lowlnR-  Instruction:  "If  you  believe  the 
defendant  by  reason  of  epilepsy  or  long- 
contlnued  use  of  Intoxicating:  liquors  was 
In  such  condition  ol  mind  at  the  time  he 
committed  the  act.  even  though  that  con- 
dition was  temporary,  that  he  could  not 
distinguish  right  from  wrong,  you  must 
acquit  him":  for  the  reason  that  such  In- 
struction confuses  Intoxication  with  plea 
of  Insanity.— People  v.  KIoss.  11&  Cal.  6GT. 
GT3,  4T  Pac.  tS9. 

lis.  Instruction  to  the  efFect  that  the 
same  rule  of  law  applies  in  cases  of  drunk- 
enness as  In  cases  of  Insanity— that  Is.  Was 
the  accused  at  the  time  of  committing  the 
offense  conscious  that  he  was  dolnt  wrong? 
— Is  erroneous. — People  v.  Ferris,  66  Cal. 
Gg8.    SiO. 

119.     Save — Desrec    of   iHsultT.    l^itrne- 

roneous.  as  being  too  broad,  and  not  sus- 
tained as  a  proposition  of  law.  in  efFect  that 
it  the  Jury  And  that  defendant  was  insane 
at  time  of  alleged  shooting,  defendant  la 
not  erullty,  without  regard  to  degree  ot  In- 
sanity.— People   V.    Best,    39   Cal.    690.    EBS. 

ISO.  Same — As  to  deeleratleBs.— Where 
Jury  were  fully  Instructed  on  subject  of 
Insanity  and  of  defendant's  right  to  be  ac- 
quitted   In    case    Jury    should    And    that    he 


I    ini 


»  at   t 


unable  to  distinguish  between  right  and 
wrong  as  to  act  charged,  defendant  was 
not  prejudiced  by  court's  refusal  to  charge 
that  Jury  should  disregard  declarations 
made  by  defendant  at  time  of  homicide.  If 
(hey  should  And  him  Insane. — People  v. 
Fallon.  149  Cal.  SST,  88  Pac.  689,  eeO. 

131.  Sane  —  Aa  to  "«ener  to  avoid 
WFOBK,"  etc. — Instruction  Is  properly  re- 
fused, to  effect  that  If  defendant  "did  not 
possess  the  power  to  avoid  the  wrong  and 
do  the  right,  he  Is  Irresponsible,  and  you 
must  acquit.'"— People  v.  Barthleman,  ISO 
Cal.   1,   11.  St   Pac.  lit. 

m.  8aDie~-A*  to  reaaoBBMe  donkt  of 
■•■llr. — iDHtructloQ  ia  properly  refused,  to 


effect  that  If  the  Jury  have  a  reasonable 
doubt  of  the  sanity  of  the  defendant  at  time 
of  commission  of  the  homicide,  they  must 
acquit  him. — People  v,  Barthleman.  110  Cat. 
T,  11,  ei  Pac.  111. 

tax  Same — Aa  to  ■«■><  mlad. — Instruc- 
tion that  possession  of  sound  mind  by  de- 
fendant at  time  of  homicide  Is  requisite  to 
constitute  murder,  or  any  other  crime.  Is 
erroneous.— People  V.  CofTman,  U  CaL  »•, 
2S4. 

134.  Save— Ae  to  tcMoMrr  — aala. — 
Prejudice  Is  presumed  from  an  Instruction 
given  to  Jury  that  "the  laws  of  California 
do  not  recognise  transient  mania  or  tem- 
porary Insanity  as  a  defense  to  crime." — 
People  V.  Ford,  1S8  Cal.  110,  14i,  TO  Pac. 
1015. 

13B.  SaHC — Aa  to  wcakaeM  of  alad. — 
Instruction  Is  erroneous  charging  as  fol- 
lows: "If  Jury  believe  from  evidence  that 
the  defendant,  through  weakness  of  mind, 
and  by  tear  and  excitement,  produced  by 
the  violence  of  deceased,  did  not  know 
what  the  elTect  of  his  act.  If  fatal,  would 
be  with  reference  to  the  crime  df  murder, 
they  must  And  for  defendant." — People  v. 
Hurley,   8  Cal.   ttO.  191. 

11«.  lastncllou  keM  KM  cn«aeo«s — 
Appearanee  ot  defeadaat,  ctteM  of. — An  In- 
struction given  in  oral  charge  to  Jury. 
meaning  and  Intent  of  which  are  somewhat 
obscure  and  which  fairly  construed  could 
not  mean  anything  more  than  that  the  ap- 
pearance of  defendant  at  time  of  the  trial 
might  be  considered  as  a  circumstance, 
however  slight,   in  determining  the  defend- 

sion  of  the  offense.  Is  not  prejudicial. — 
People  V.  Burgle,  111  Cat.  SOI.  30G,  GG  Pac. 
998. 

I3T.  Same — Aa  ta  eaatloalas  Inry.— It  la 
proper  for  court  to  instruct  Jury  to  view 
evidence  upon  Insanity  with  care,  lest 
feigned  Insanity  shield  defendant  from  the 
Just  consequences  of  his  guilt, — People  v. 
Dennis.  89  Cal.  SZE.  887;  People  v.  Bum- 
berger.  46  CaL  <60,  SGI;  People  v.  Larrabee, 
116  Cal.  168.  161  46  Pac.  SZi;  People  y. 
McCarthy.  116  CaL  266,  t6I,  Z64.  46  Pac. 
1073. 

lis.  Cautioning  Jury  aa  to  defense  of 
Insanity,  "lest  an  Ingenious  counterfeit  of 
this  mental  Inllrmlly  should  furnish  Im- 
munity to  guilt,"  though  not  erroneous.  Is 
not  approved  In  practice. — People  v.  Mc- 
Carthy, 116  Cal.  8B5,  266.  46  Pac.  1073;  Peo- 
ple V,  Methever.  132  Cal.  326,  64  Pac.  481; 
People  V.  Ford.  138  Cal.  140.  143.  70  Pac. 
107G:  People  v.  Manooglan,  141  Cal.  G92,  691. 
76  Pac.  177;  People  v.  Suesser,  142  Cal.  364. 
366,  76  Pac.  1093;  People  v.  NIhell.  144  CaU 
200,  202.  77   Pac.  916. 

13S.  Sane — t'OBSIetlaK  InatraetloBs. — An 
Instruction  conflicting  with  other  Instruc- 
tions on  the  subject  of  Insanity,  whero 
favorable  to  defendant.  Is  not  prejudicial 
error. — People  v.  Travers,  88  Cal.  tJS,  239, 
26  Faa   88. 
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>X»-  SuM(~^I>«lsaloH,"  ue  of  war«.— 
'ord  "delusion."  In  an  instruction,  can  not 
f  held  to  have  misled  Jury  where  the  evl- 
fnce    in    connecllon    with    which    the    word 


tended 

as    an 

equivalent 

eipreHHion 

for 

"iwrtla 

Inaan 

(y.' 

—People 

V.    SchmUt, 

101 

Cal.   48 

54.  39 

Pac 

»4. 

ISl. 

A. 

to     eBOttOMl     tUUllT.— 

Inst rue 

Hon    is 

■,    to  effect 

that 

law   re 

ects   do 

ne  of  emotional  tnsanltr 

begins 

a  crlmlna 

act 

and  lea 

Tea  off 

and 

ends  wh 

n  It  Is  com 

Kernagh 

an,    7J   Cal. 

flO», 

SM.    14 

Pao.   611. 

1».  Inatruclton  Is  not  erroneous,  to  »t- 
tect  that  uncontrollable  or  Irresistible  Im- 
pulae  or  emotional  Insanitr  beginninK  on 
the  eve  of  the  criminal  act  and  endlnK 
with  Its  consummation  Is  no  lesal  defense 
10  crime.— People  *.  Trebllcoi.  149  Cal.  aOT, 
K  Pac.  6S4. 

■tructlon  Is  not  erroneous,  charginK  the 
Jury  "that  if  the  jury  have  a  reasonable 
doubt  from  the  evidence  as  to  wtiether  de- 
fendant at  the  time  of  the  ahootlng  was 
acting  under  such  an  [nasne  impulse  that 
tor  the  time  deprived  him  of  his  reaaon, 
so  that  he  did  not  know  rlKht  from  wrong, 
they  will  acquit." — People  v.  Hobs  on,  17 
Cal.   414,   431. 

!»«.  SaMi — As  to  iBsanltr  tknaitk  !■- 
ttnleatlsH,  etc. — The  following  Instruction 
upon  the  subject  of  Intoxication  correctly 
■latea  the  law  upon  the  subject:  "So  act 
committed  by  a   person 


icatlor 


lea 


by 


reason    of   his    having    been    in    su 

tlon:    but     whenever    the    actual    eilatenca 

of  any   particular   purpose,    motive,    or   In- 

emont    to    constitute 


any   i 


the  Jnry  may  take  Into  consideration  tact 
that  the  accused  was  Intoxicated  at  the 
time.  In  order  to  aid  Ihem  In  determining 
the  purpoae.  motive,  or  Intent  with  Which 
h«  committed  the  act." — People  v.  Toung. 
101  Cal.   411.   4It.  t(  Pac.  710. 

IIB.  9aM« — Aa  1*  IrreeliXIblc  Ib»bIm. — 
Instruction  is  not  objectionable,  wherein 
the  court  charged  the  Jury  that  "the  doc- 
trine that  In  Bome  forma  of  Inaanity  the 
patient  or  sufferer  knowa  the  nature  of  his 
act  fully,  but  at  the  same  time  can  not  pre- 
vent It.  ihrougb  paralysis  of  will-power, 
which  Is  known  as  uncontrollable  or  Irre- 
sistible impulse."  has  no  legal  standing  In 
this  stale  and  Is  not  legal  defense  to 
crime.- People  v.  Ward,  lOS  Cal.  iK.  S4S. 
1»  Pac.  SS;  People  v,  McCarthy,  115  Cal. 
ISE.  ill.  104,  40  Pac.  lOTI. 

IK,  Where  there  Is  no  evidence  tending 
to  show  existence  of  an  Irresistible  impulse 
before  the  commission  of  the  criminal  act, 
refusal  to  give  Instruction  upon  such  sub- 
ject is  Immaterial  and  therefore  not  prej- 
udicial error.- People  v.  Clendennln,  91  Cal, 
1&.  tl.  n  Pac  41t. 


■37-     Sane— Modlfleallaa   o 
Aa  ta  ■renerally. — To 

lows:  "I  further  Instruct  you,  gentlemen 
of  the  Jury,  that  if  you  And  from  the  evi- 
dence that  defendant  was  Insane  at  a  period 
before  the  homicide  In  question,  then  In 
that  case,  bis  insanity  Is  presumed  to  have 

"up  to  the  time  of  the  homicide,  provided 
the  exciting  cauae  of  such  insanity  also 
exiats  up  to  Che  time  of  the  homicide": 
held  that  such  addition  and  modlflcatlon 
was  not  prejudicial  to  defendant  where  all 
the  evidence  showa  that  defendant  became 
more  excitable  as  time  went  on  and  that 
hia  mind  waa  in  a  worse  condition  at  and 
Just  prior  to  the  homicide  than  arer  before. 
—People  V.  I^ne,  101  Cal.  Ell,  519,  16 
Pac,  I«. 

13H.  Same — Same — An  to  "noMMtary  ■>- 
caFadtrt"  ete. — Instruction  was  asked  for 
Jury  as  follows:  "The  Jury  are  instructed 
that  If  they  And  from  all  the  evidence  In 
the  case  that  defendant  was,  at  the  time  of 
the  homicide,  although  only  momentarily 
Incapable  by  reason  of  mental  diaeaae  of 
appreciating  the  nature  and  quality  of  his 
act,  or  incapable  of  appreciating  Ita  wrong- 
fulness, then  the  defendant  must  be  ac- 
quitted." Held,  that  the  modlflcatlon  of 
such  Instruction,  by  striking  out  the  words. 
"although  only  momentarily."  was  not 
error  where  other  instructions  given  on 
the  BUbJect  of  insanity  fully  and  sutHciently 
stated  the  law  on  that  BubJect. — People  v, 
Barthleman,  120.  CaL  7.   11,   El  Pac.   111. 

130.  SMMe— Aa  to  partial  laaanlly. — In- 
struction la  proper,  that  where  partial  In- 
sanity, or  Inaane  deluaion.  or  hallucination 
is  relied  upon,  It  must  be  made  to  appear 
that  crime  charged  was  product  or  offspring 

ing  and  natural  motives. — People  v.  Grlftith, 
140  Cal.    3S9,    340,   80   Fac.   OS. 

: — Aa    to    presBHptloa    of    e«a- 


tlai 


1    of   c 


Jury  that  If  the  defendant,  a  short 
time  before  the  commlaslon  of  the  act.  waa 
Incapable  of  dlatlngulshing  good  from  evil, 
right  from  wrong,  the  presumption  Is  that 
he  waa  Inaane  when  he  committed  it.  Is  not 
erroneous  where  It  does  not  appear  that 
there  was  any  evidence  on  which  to  base 
such  an  instruction,  and  where  It  also  ap- 
peared that  the  court  Instructed  the  Jury 
as  follows:  "If  you  find  from  the  evidence 
that,  at  the  time  the  priaonor  committed  the 
act  charged,  his  mind  was  so  far  disordered 
or  diseased  that  he  was  Incapable  of  dis- 
tinguishing good  from  evil,  right  from 
wrong,  he  was  Irresponsible,  and  should  be 
acquitted." — People   v.   Bmith,    B7    Cal.    ISO, 

141.  Same— Aa  to  prsof  R^alnd,  decree 
of — Beyo>d  reasonable  donbt. — Where  de- 
fendant did  not  pretend  either  In  his  de- 
fense or  In  the  evidence  that  he  was  Insane 
at  time  of  killing,  but  set  up  defense  on 
trial  that  "through  long  and  excessive  use 
of    Intoxicating    liquors    and   from    Inker i- 
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of  the  homErlde  a.nd  for  a  Ions  time  prior 
thereto  of  a  weak  and  enfeebled  mtnd  and 
Incapable  by  reason  of  this  mental  InHrmlty 
of  conceiving  that  malice  requlalle  to  con- 
stitute murder  In  the  flrst  degree."  It  is  not 
error  for  the  court  to  give  an  Inatruetlon 
as  follows:  "Upon  the  Issue  of  Ineanity, 
the  evidence  must  be  such  In  amount  that 
It  the  ainele  Issue  of  sanity  or  Insanity  of 
the  defendant  should  be  submitted  to  you 
In  a  civil  case,  you  should  And  tbat  he  was 
Innocent.  In  all  other  matters,  except  that 
of  Insanity,  the  defendant  Is  entitled  to  the 
benefit  of  every  reasonable  doubt." — People 
V.  Ii'ubanks,  tS  Cal.   iSE,  iSt.   Z4  Pac.  1014. 


phi 


San** — Dellrlnn  trvnCH  Is  but  i 
)r  kind  of  Insanity,  and  where  In 
■ne  were  given  by  the  court  cover 
ntc  every  phase  of  the  question  of  Insanity 
ncludlng  that  of  delirium  tremens,  th. 
■llminatlon  of  the  words,  "beyond  a  reason 
ble  doubt."  was  proper  in  an  instructioi 
Jury 


lable 


by     the 


vident 


that  the  defen 
killed  the  deceased  was  either  a  luni 
an  Insane  person  .  .  .  then  the  Jury 
noqult  the  defendant." — People  v.  Mel 
132  Cnl.   3:e,   330.   64  Pac.    481. 


■■Ity.— Inst 

nlty 


clearly  established  by  satisfactory 
that  It  Is  not  sufflclent  that  you  a 
entertain  a  reasonable  doubt  as  lo  h 
sanity,  but  the  proof  must  be  sallsft 
and  the  fact  of  Insanity  clearly  establ 
held,    thai    the    eipresaion,    "olearly    i 


lis 


by 


,    of    ■ 


tabllst 


by    1 


that  defendant  was 

IB      I 


Jury  that  (or  the  purpose  of  the  trial  de- 
fendant was  to  be  considered  sane  at  the 
time  ol  trial,  and  that  as  to  Issue  of  In- 
sanity at  the  time  of  the  alleged  commis- 
sion of  the  homicide,  the  burden  of  proving 
his  loaanlly  at  that  time  rests  upon  defend- 
ant,   because    law    presumes    he    was    then 

Bane. People  v.  Schmitt.  lOS  Cal.  48,   50,   39 

Pac,  204;  People  v.  McCarthy,  115  Cal.  255. 
261,  lit.  46  Pac.  1073;  People  v.  Donlan, 
185  Cal.  489.  6T  Pac.  761.  Bee  People  ». 
ZelBlcr.  142  Cal,  aS7,  338.  76  Pac.  1090. 

Hi.     Upon    the   defense    of    Insanity   the 
following     Instruction,     though 


fnded, 


rslble 


"You 


charged  with  crime  can  not 
for  such  crime  unless  he  bi 
of  the   trial.      The   defendant 


burden  of  proving  his  Insanity  at  that  time 

him.  because  the  law  presumes  he  was  then 
sane."— People  v.  Zelglar.  142  Cal.  337.  338. 
76  Pac.  1090   (Bealty.  C.  J.,  dissenting). 


146. 


paragraph 

should  not  be  given  where  there 

was   evidence    unlmpaached 

dieted    Btr 

ngly    tending    to 

hertled  epilepsy 

and    that 

he    exhibited    syr 

nptoms    of    (hat 

malady    In 

fore     and 

at     the     trial,     a 

d     where     such 

Instruction 

is    not    quaUfled    by    other    In- 

structlona 

to  prevent   It  fro 

m  being  under- 

People  V.  Zelgler,   143  Cal.   337,  340,  75  Pac. 
1090. 


at  ruction'  given  properly 
which  sanity  or  Insanity 
be  tested,  as  follows:  "To  es 
fense  on  (he  ground  of  insa 
be  clearly  proven  that  at  the 
mlttlng  the  act  the  defendant 
under  such  a  defect  of  reason 

quality    of 


it  defendant  t 


the 


did  k 


,   that 


a  did  n 


Donell.    47   Cal.    134,    136, 
148.     Plea    Of    Ibh 

of  Insanity  at  the  t 
of  the  oJfense  charj 
Ying,  42  Cal.  IS;  P 
Cal.  300,  303,  24  Pac. 

14»,      SaniT — .\ii  to  preaeat  ■■■noltr.— 
rovldes  no  procedure  for 


.   L^e   Fook.    SS 


I    the 


1   of   t 


son  shall  hi 
charge  whil 
Cal.    App.    2f 


anity  of  a 
t   It   does   provide   that  no   per- 
requlred   to  defend  a  criminal 
!    Insane.— People   v.    Klrby.    15 
t,    114    Pac.   794, 
par.    1E9,    this    note,    and,    post. 


JW.     S««e-S«me_o„ty  o(  eourt.   wh 

en- 

n  ;  of 

court  as   to  the   present  san 

ty  of 

the 

aed.  Is,  with  the  aid  of  a  Jury 

ally 

Impanelled  for  that  purpose,  to  Inquire 

his 

mental   condition,   to  ascertain    whether 

s    mentally    capable    of    maki 

ne   a 

Cal. 

rational    defense.— People   v. 
App,  264,   114  Pac.  794. 

Klrby 

16 

Se 

e,  also,  authorities  in  par.  160 

thiBn 

ote. 

15 

.     The   statute   contemplates 

that 

court    shall    have    such    do 

Jbt    aB 

lo 
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nt.  1.1                             INSANITY    DePBHaE — INETITABLG    ACCIDEINT.  I  M 

present    sanlly    of   the    accuaed.    and    where  People  v.   Ktrby,   IS  Cal.   App.    2S4,  114   Pac. 

the   court   entertains   no   such   doubt,    [t    [s  T91. 

pot     required     to     submit     the    question     o(  IGO.      Hane — It   ]•  dulr  ot  ooart  nhen  ■■ 

present  mental  condition  to  a  Jury.— People  dIB»t  oT  the  Btate,  the   defendant's   keeper. 

T.  Gelger.  116  Cal.   440,  4S   Pac.  389;   People  without  any  Jnterest  whatever  In  the  result 

T.  Hettirk.  IZG  Cal.  *25.  6S  Pac.  918:  Webber  of   the   prosecution,   and   having   had   oppor- 

T.    Com..    119    Pa.    St.    123.    14    Am.    St.    Rep.  tunlly    for    two    months    lo    converse    with 

(34.    11   Atl.   4ST.  and  observe  acts  of  defendant,  teatlflea  that 

IS2.      Where      the      court      enterlalna      no  he  believes  defendant  ts  Insane,  to  suspend 

doubt    as    to   the    sanity    of    the    accused    at  trial  and  order  the  question  of  his  sanity  to 

the  time  of  the  trial,  and  the  evidence  does  bo  submitted    to   a   Jury    (dls.    op.). — People 

not  show   that  It   was  the  duty  of  the   trial  v.  Lee  Fook.  S5  Cal.  300.  303.  24  Pac.   6G4. 

court    to   have   entertained   such    doubt,   and  See  pars.  lGO-153,  this  note. 

there   was  no  request  made  by   the  accused  lei.     Some — iBsanlty  ■<  tine  sf  (rial  dors 

lo    have    the    question    of    present    insanity       not  enCtlle  lo  aeqalttnl People  v,  L«e  Fook, 

submitted    to    a    Jury,    under    section    13118.  BG   Cal.    300,    301.    24    Pac.    eS4. 

post,  as   B  separate  and  dlsllnel    Issue  from  ]«3.      sa„, — Retiiaiil    la    ■■■<■«««    fary    to 

that    of    the    accused's    guilt    or    Innoeence  aranlt.  wken  uvi  errar.— It  Is  not  error  for 

of    the    crime    charged,    the    court    does    Its  court,    upon    trial   of   defendant,    where    evl- 

whole  duty    In   allowlnR  evidence   to    go    to  dence  aa  lo  hla  sanity,  after  and  before  the 

the    Jury    of    the    insanity    of    the    accused  commission  of  the  offenae  charged,  was  al- 

before    and    after    the    commission    of    the  lowed,    to    refuse    to    Instruct   Jury    to    effect 

oRense  allei^ed.   as   bearing   upon    the   ques-  mat    if    they    believe    the    defendant    Insane 

lion   of  the   defendant's   sanity  at   the    time  at    time    of    trial    they    should    acquit    him. 

of   the   commission    of   the   offense    charged,  — People   v.   Lee   Pook,    85   Cal.    300,    301,    24 

even     though    there    was    testimony     by     a  pac.    SB4. 

deputy  sheriff  that  he  believed  the  accused  i«3_     smait — Waiver. — Counsel  for  defend- 

Insane  at   the   time   of   the  trial. — People  T.  ^nt  can  not  waive  Inquiry  Into  question   of 

Lee  Fook.  »5  Cal.  300.  24  Pac.  654,  sanity   when,  on  the   trial,    Che  doubt  exists 

103.      Same — Same — laslrncltvn    lo    ac^nli  (die.  op.), — People  v.  Lee  Fook,  85  Cal.  300. 

ae«(ued    In    case    the    Jury   should    flnd    that  ao4,   34   Pae.   «54. 

he    is    Insane  at   the   time   of    the    trial,    and  Aa    to    mtmtunauK   of    areldeal    nltea    ei- 

that   no  plea  of  insanity  Is  required,  where  caala*  hoBil«M«,   see.    post,    !  19S   and   note. 

mluId'"to    the^Jury^'is  "not"  proper.— People  '^'^    UNCONSCIOUSNBSa  AS  DEFENSE. 

».  Lee  Fooh.  85  Cal-  SOO,  24   Pae.   BGl.  !**■     Co«tro«tlOB    of  — Sahaivlaloa    eon- 

IM.      ProTlae.      af      jarr      to      deteni.e  tempUle-    somaamballsD.,    ele.-Subdl vision 

«>eaua.     of     sMlti-.    —    Jury     ts     Justified  ^    "'    a''"''*    section    does    not    contemplate 

In    concluding    that    defendant    was    not    in-  -j^^^"    °'    unsound    mind— that    Is.    cases    of 

une,  even  though  he  were  parlially  insane,  '-^'o'S'  lunatics,  and  Insane  persons— but.  on 

where    the    criminal    act    was    not    the    off-  the    contrary,    contemplates    only    cases    of    , 

spring  of   Insanity    but  of   the  natural   pP.s-  so""""  ""l"^-  ""■  ">■■  example,  somnambulists 

slons  of   the   defendant.- People   v.   Hubert.  ^    P*>-Kone    suffering    with     delirium    from 

119    Cal.    21S,    226.    S3    Am.    St.    Rep.    ^^.    51  'ever    or    druKS,— People    V.    Methever.    133 

p^j.    jj,  Cal.  336.  829,   84  Pac.  481, 

15S.      It   Is  province  of  the  Jury  to  decide  *■    ««  -oainaaibBlla™    aa    ■   defense    to   m 

upon     defendant's     aanlty.— People     v.     Mc-  char»e    of    erlDie,r— See    Kerr    on    Homicide, 

Uonell,    4T   Cal.    134,    1ST.  l^'B;     Kerr's     Before     and     at     Trial,     270; 

IS«.     (ta-e— Welgkt  of  evidence  as  to  de-  1    ^err  s    Wharton    on   Criminal   Law.    )  41S. 

feridants  sanity  or  insanity  Is  a  matter  for  '"■      Same— Prrsoaa  e(  nni>onnd  mind  are 

jury    to   determine.— People   v.   Williams.   43  ■"*  "nelnileil  la  KDlidlvlsloa  B  of  this  section, 

I'nl    344     34T    353  '*"■    "**    reason    that    sutjdivlslons    2    and    3 

,r-       «.^   .'.,    ,'.-1.1 ,„Ai^^,^A    .    ....  Include   all    such   persons.— People   v.    Meth- 

157      Whether   evidence   Indicated   a   «ot. 

tied    Insanity,   If  any,   or   was  the   result   of  '        '                        .       ,       k       i            .              t       r 

a  temporary  aberration.  It  was  for  the  Jury  ,  '""'      !"""«—■*"    '»    oniarn     or     proof    or 

to  decide,  on  alt  the  evidence  In  the  case.-  ''«""'«''  °  aef"'nT'of  "T'^'lt      l"^  the  same 

People  V.   Francis.  38  Cal.    188,   191.  ''^  ""  ^n  ^  t              ihl           t         ^ 

ia«.     Saalty    la    vresaated   until    the    con-  ""'■          '     **"■         '  ""  *' 

trary  is  shown.- People  V.  Travers,   88   Cal.  VII.    INEVITABLE    ACCIDENT— MISFOR- 

233.   233.    28    Pac.   88;   People   v.   McNulty,   93  Tt'NE— CULPABLE   NEGLIGENCE. 

Cal.   417,   443.  26  Pac.   597,   29   Id,   El;   People  iot.     AceldeM    to    wllr — whea    aal    nar- 

V.  W.ird.  lOG  Cal    335,  843.  39  Pac.  33;  People  raatliiK    euDvletion    of    crime.— Accident    to 

T.  Suesser.  142  Cal.   354.   86G.  76  Pac.  1093.  wife,   resulting   while   parent   waa   InfllctlnfT 

ISS.     Trial      af      taiaae      peraon. — Person  punishment    upon    child,    presumption    beini; 

rharged    with     crime     can     not     be     legally  that  punishment  waa   moderate.  Is  not  sut'h 

tried   for    his    crime    unless    be    be    sane    af  an  accident  as  would  warrant  conviction  of 

time    of   trial. — People   v.    Donlan,    185    Cal,  crime    unless    state    should    show    that    de- 

Mi.    413,    (7    Pac.    T«l.      Bee    People    v.    Ah  fendani    waa   Infllcling    Immoderate    punlsh- 

Tlng,   41  Cal.    It,    11;   dls,   op.    In    People   v,  ment    upon    his    child. — Turner    v.    State.    35 

Lee  Fook,  85  CaL  300,  808,  801,  S4  Pac.  SG4;  Tex.  Cr.  App.  36»,  33  B.  W.  9T2. 
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Its.     AImcbcc  •(  prayer  care  l>  pertsr 
Idk    Ui«nil    «e« — BBcM    af-— 

though  lawtul.  If  proper  car 
claad  to  Kuaril  sxalnst  conaequencea  inju- 
rious to  DtherB.  *ctor  must  be  held  reaponBl- 
ble  for  Buch  conBoquonceB. — Bullock  v. 
Babcocfc,    S   Wena.    (N.  T.)   S»l. 

101.  Sbbc — AetuI  ar  iipeclfle  latest  la 
aot  nmaaarr  to  render  a  party  liable  far 
an  aBBault  and  battery. — Ala.  Chapman  t. 
State,  IS  Ala.  4GS.  ES  Am.  Rep.  4t.  lad. 
Peterson  t.  HafTner.  59  Ind.  ISO,  19  Aro. 
Rep.  81;  Mercer  v.  Corbln.  UT  Ind.  4E0, 
10  Am.  St  Rep.  Tt,  3  L.  R.  A.  til,  20  N.  E. 
1S2;  Reynolds  v.  Plerson,  t»  Ind.  App.  ITI, 
64  N.  B.  4t4.  I*na.  State  v.  Myera,  19  Iowa 
EIT.  Haaa.  Com.  T.  Hawkins.  lET  Mass.  ESI, 
32  N.  E.  881.  Pa.  Com.  T.  Lister.  IE  Phlla. 
(Pb.)  40«. 

As  to  aalBteatl*Bal  Imjary  ta  third  »«r. 
>«B  aa  MnstltatlBjE  an  aaaoalt  aad  batterr. 
see  notes.  3S  Am.  Rep.  ISO:  10  Am.  St.  Rep. 
ai;  TO  Am.  Bt.  Rep.  lOS;  14  I^  R.  A.  US. 

ITO.  Thus,  flring  a  pistol  on  the  ground 
for  the  purpose  of  frlBhtening  away  tres- 
paasers,  and  UDlntentlonally  injuring  a  third 
person,  renders  the  party,  liable  for  an 
assault.  althouKh  there  was  no  Intention 
to  Injure.— Com.  v.  Hawkins,  151  Uaaa.  SEl, 
32  tt.   E.  8«i. 

ITI.  And  ne^IlKently  rldlns  a  blcyda 
Into  a  pedestrian,  renders  the  blcycle-rlder 
Kullty  of  an  assault.  althouRh  there  was 
no  Bpeclflc  Intent  to  injure  the  pedestrian. — 
Mercer  v.  Corbln,  IIT  Ind.  450,  ID  Am.  St. 
Rep.   TS.  S  L.  R.  A.  221,  20  N.   E.  132'. 

1T2.  On  the  other  hand.  It  has  been  said 
that  an  Intention  to  do  harm  Is  essential 
to  a  criminal  assault,  although  the  Intent 
need  not  be  to  harm  the  person  Injured. — 
Richels  V.  State,  32  Tenn.    (I   Sneed)   608. 

ITS.  larvltable  accident — BnrdCB  of  proaf 
apoB  detrBdaat, — Whet-e  Inlury  is  caused 
by  misfortune  or  accident,  it  is  Incumbent 
upon  defendants  to  show  that  It  happened 
by  Inevitable  accident  and  without  the  least 
fault.— Morgan  v.  Cox.  22  Mo.  STS.  08  Am. 
Dee.  623.  See  Conway  y.  Reed,  88  Mo.  146, 
27  Am.  Rep.  354. 

IT4.  Infant  ai  actor. — Where  Infants  are 
actors,  thai  might  probably  be  conslflered 
an  unavolilable  accident  which  would  not 
be  so  considered  where  the  actors  are 
adults.  —  Bullock  v.  Babcock.  3  Wend. 
<N.  Y.)  891. 

ITS.  Practice— Act  of  eriailBal  aesllreBec 
upon  part  of  defendant  Is  purely  a  question 
of  fact,  and  its  determination  must  be  left 
to  the  sound  discretion  and  Judgment  of 
the  Jury.— People  v.  Kllvington.  104  Cal. 
86,   93.   43  Am.  St.  Rep.  T3.  3T  Pac.  TOO. 

VIII.  COERCION.  THREATS.  ETC— REA- 
SONABLE GROUND  FOR  FEAR. 
ITd.  CSBuBand  mt  anperlor  Is  Inferlar, 
etc.  —  ?rat  JutiaeatlOB  at  crlnlaal  act,— 
Command  of  a  superior  officer  to  an  In- 
ferior, or  of  *  rollltary  officer  to  a  subordl- 


Itself       Justify  a 


a  parent  to  a  child,  will  not 
mlnal  act  done  In  pursuance  of 
m  Is  guilty  as  though  he  had 
proceeded  self-moved. — People  v.  Richmond, 
It  Cal.  414,  415.  See .  Cagle  T.  State,  37 
Ala.  38,  39,  t  So.  300. 

See  note,  TO  Am.  Dec.  *tl. 

ITT.  Dareas  •(  eawpalslB*— It'kat  de- 
KTce  af  will  uevoe  erlKlaal  act — Duresa 
of  compulsion  which  will  oxcuse  from  pun- 
ishment for  crime  must  consist  in  such 
force  exercised  toward  the  person  as  puts 
him  In  present  fear  of  death  or  great  bodily 
harm.— People  v.  Repke.  103  Mich.  4E>,  61 
N.  W.  SEl.  See  McCoy  V.  State,  TS  Qa.  490, 
t  S.   E.   TtS. 

ITSL  Blzeeptlaa  Baat  fc«  proved. — On* 
who  seeks  to  Justify  the  commission  of  a 
crime  under  the  exception  of  this  sectiaa,  of 
"perHons"  (unless  the  crime  be  punishable  ' 
with  death)  who  committed  the  act  or 
made  the  omission  complained  of  under 
threats  or  menaces  sufflclent  to  show  that 
they  had  reasonable  cause  to  believe  and 
did  believe  their  lives  would  be  endan- 
gered if  they  refused,  must  show  a  reason- 
able belief  was  so  caused  and  that  thero 
was  imminent  or  Impending  danger  of  Im- 
mediate loss  of  lite;  and  a  future  and  re-  ' 
mote  danger  which  could  be  readily  averted 
by  Innocent  methods,  is  not  sutllcient. — 
People  V.  Martin,  13  Cal.  App.  91,  103.  ID! 
Pac.  1034. 

17*.  BBBie — Need  aot  be  pleated.— It  Is 
not  necessary  to  negative  the  exception 
contained  In  this  section  In  an  Information, 
or  to  allege  that  the  defendant  was  not  a 
child  under  the  age  of  14  any  more  than 
It  is  to  enumerate  any  other  of  the  seven 
classes  of  persons  mentioned  and  allege 
that  the  defendant  was  not  one  of  that 
class.— People  v.  Bartley,  11  Cal.  App.  773, 
77B,   108  Pac.   888.  ' 

isa.  HTPaoflBW— WbCB  the  evideaec  of 
properly  csclnded. — Testimony  o  fie  red  to 
effect  of  hypnotism  upon  those  subject  to 
such  influence,  where  there  was  no  evi- 
dence which  tended  to  show  that  defendant 
was  subject  to  disease.  If  it  be  such,  la 
properly  excluded.- People  V.  Worthlngton, 
lOG  Cal.  186.  172.  3B   Pac.   689. 

181.  Expert  evidence  of  a  hypnotist  is 
not  admisHlble  to  show  that  defendant, 
when  hypnotized  by  Kim.  had  made  a  state- 
ment to  him  regarding  his  knowledge  of 
the  homicide,  and  had  denied  his  guilt 
while  in  that  condition,  from  which  state- 
ments he  was  ready  to  testify  that  he  was 
not  Kullty:  and  It  Is  proper  tor  the  court 
to  Instruct  the  Jury,  In  regard  to  such 
ofter,  that  the  law  does  not  recognise 
hypnotism.— People  v.  Ebanke.  117  Cal.  661 
40  U   R.  A.   369.   49  Pac.   1049. 

1B2.  9ane — Wken  MOt  a  <ef*Ba«  to  ■ 
eharg*  of  mardcr.  —  Hypnotism  is  not 
proved  by  merely  showing  that  defemtint 
was  told  to  kill  deceased  and  she  there- 
upon did  so,   or  at  least  does  not   tend   to 
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eatsblish  B  defense  to  a  charKe  of  murder. 
— People  T.  WorthlnEton.  lOE  Cal.  ISe,  171, 
28    Pac.   It). 

Am  ta  the  ■■«  •(  hTpaallMB  !■  pracBriMK 
(he  eawHleal«B  nt  erlHilaal  acts.  Bee  note, 
10   L.   «.    A.   111. 


B.      Sane — Aa      In  (Bat     aader     thlrter 

a    Of    SKe,    acting    under     threats     an 
cton    of   defendant   In   criminal   act,    1 
an     acroRiplice. — People    v.    Miller,    I 
*eg.  «E9.   E   Pac.  9>. 
ItM.     Sane— RraevaaMe  croaaa   tor  fea 


—The 


win    I 


Itifluer 


!     of 


ISX.  Mardris— No  fear  •(  eaaaeqaeaeca 
will  exeaK  erlnc  et— No  man  from  fear 
of  future  consequences  to  himself  has  a 
right  to  make  himself  party  to  the  com- 
mission of  crime  of  murder. — People  v. 
Repke,  103  Mich.  4B9.  61  N.  W.  8«1, 

IM.  Thnata,  etc.  —  Mlaor  defeadaat.  — 
nlng  to  have 
compulsion  Is 
construction  of 
n,  13  Cal.  App. 


because  commllteil  under  t 
rear  unless  It  clearly  appears  that  such  act 
VBS  founded  upon  some  reasonablB  BTound. 
—People  V.  Repke,  108  Mich.  1EB,  61  N.  W. 
lei.  See  Morgan  V.  State.  3i  Tenn. 
[3  Sneed)  *15;  United  States  v.  Blgol.  Z 
U.  S.    (Z  Dall.)    3tt,  1  U  ed.  IIS. 


187. 


I    dure 


The    fact    that    a    i 


be  available  as  a  defense,  must  be  of  pr«s- 
clalming  to  have  ent  Injury.  "Threats  and  fear  of  future 
Injury,  or  the  commanding  of  any  one  not 
Ihe  husband  of  Che  offender,  do  not  excuse 
my  oflense.'-— People  y.  Repke,  1D3  Mich. 
469,  61  N,  W.  861. 

§  27.  WHO  ASE  LIABLE  TO  PUNISHMENT.  The  following  persons  are 
liable  to  punishment  under  the  laws  of  this  state : 

1.  All  persons  who  commit,  in  whole  or  in  part,  any  crime  within  this  state; 

2.  All  who  commit  any  offense  without  this  state,  which,  if  committed 
within  this  state,  would  be  larceny,  robbery,  or  embezzlement  under  the  laws 
of  this  state,  and  bring  the  property  stolen  or  embezzled,  or  any  part  of  it,  or 
are  found  with  it,  or  any  part  of  it,  within  this  state ; 

3.  All  who,  being  without  this  state,  cause  or  aid,  advise  or  encourage, 
another  person  to  commit  a  crime  within  this  state,  and  are  afterwards  found 
therein. 

Hlatory:  Enacted  February  14,  1872;  amended  by  Code  Commls- 
Blon.  Act  Marcb  IS.  1901,  State,  and  Amdts.  1900-1,  p.  436,  held  uncon- 
Btitutloaal,  see  history,  E  5  ante;  amendment  re-enacted  March  21, 
1905,  Stata.  and  Amdts.  1S05,  p.  638, 


WHO  LIABLE  TO  PUNISHMENT. 
1-3.  CottBtitutionality' — Not     violativ 


of 


amendment    V      or    VI    of     federal 

constitution. 
4.  Constmetion  of  section — Sending  forged 

check  mailed  in  Mexico — To  bank  in 

California — To  be  forwarded  to  Ari- 

tona  for  collection. 
5-  7.  Same — Sending  poisoned  candy  through 

the  niails. 
S- 10.  Person  committing  crime  in  part  in  this 

state — Triable  in  state. 
I.  CaaatltBllOBalltr  —  VTb*  TlalallTr  •( 
aateadseeat  V  «r  VI  ml  (etleral  eaastlta- 
tlaa.— This  section  Is  not  violative  of  ar- 
ticle V  or  article  VI  of  the  amendment  to 
the  federal  constitution  or  article  III  of 
that  constitution  as  It  Is  well  settled  that 
the  provisions  of  these  articles  have   refer- 

of  the  United  Statea  and  not  to  those  of 
(he  states. — People  r.  Botkln.  9  Cal.  App. 
144.   £60.   98   Pac.   861. 

t.  This  section  does  not  violate  section 
t  of  arilcle  IV  of  the  federal  constitution 
nor   does    It   violate   that   provision   of   the 


fourteenth  amendment  providing  that  no- 
state  shall  make  or  enforce  any  law  which 
shall  prejudice  the  privileges  or  Immunities 

of  cltlienshlp  of  the  United  States  nor  shall 
any  state  deprive  any  person  of  life,  llberty- 
or    property    without    due    process    ■ 


I   Jurls- 

I    protection    of    the    laws. 

.mendment    does    not    pro- 

I  the   United 


diction    the    equ. 

The    fourteenth 

fees  to  secure  to   ail  personi 

States   the   benefit   of    the    i 

the  same  remedy.     Great  dlversllles  In  these 

respects  may  exist  In   two   states   separated 

by    only    an    Imaginary    line.      On    one    side 

of    the    line   there   may   be   a   right    of    trial 

by  Jury  and  on  the  other  side  no  such  right. 

Bach    state    prescribes    Its    own    method    of 

Judicial    proceeding.— People     v.     Botkln,     * 

Cal.   App.    £44,    S51,    98    Pac.    8E1. 

if   article    I    of   the    federal 

does    not    deprive    the    de- 

ight  of  trial   by  Jury  for  the 

triable    where     the    crime    Is 


3.      This 
tiona 


and    13 
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PUKtSHMENT— WHO   LIABI^   TO. 


IPt.1. 


witllin  the  flrst  Ju  Had  lotion. —People  v.  Bot- 
kin,   9  Cal.  App.   144,   iEO,   98  Fac.   8<1. 

4.  CoBatmedoB  of  aretlDB  —  SeBdlBc 
(Di««d  check  mulled  In  Hexlcfi — T«  bBnk  iB 
CBlirorala — To  be  toTiTBrded  ta  ArlsonB  tor 
Mtllectlvn    <□    accordance   with    InstructlonB, 


red[tec 


accused,  renders  the  accused  guilty  of  th« 
crime  of  forgery,  under  provisions  of  sec- 
tion 470,  post,  part  of  which  crime  was 
comtnilled  within  this  Btste.  and  he  la 
liable  to  punishment  therefor  In  this  state. 
—People  V.  Saneom,  37  Cal.  App.  436,  173 
Pac.  1107,  foUowlngr  People  v.  Botltln,  132 
Cal.    232,    84    Am.    St.    Rep.    39,    Si    Pac.    2S6. 


r   ton 


Blent  charelnK  offenBf 


rlly    within   and    i 


irtly    with- 


in Saaae  .^-  SendlBC  poisoned  eandj 
tkroash  the  Binll*.— Defendant  In  city  and 
county  of  San  Francisco,  slate  of  California, 
sent  by  United  Btates  mall  to  D.  of  Dover, 
Delaware,  a  box  of  poisoned  candy,  with 
Intent  thai  said  D.  should  eat  of  the  candy, 
and  her  death  be  caused  thereby.  The 
candy  was  received  by  party  to  whom  ad- 
dressed; she  partook  thereof,  and  her  death 
was  the  result.  Upon  these  tacts  defendant 
may  ba  charRed  and  tried  for  crime  of 
murder  In  courts  In  the  state  of  California, 


road    enough    1 


a  of  the  kind  here  disclosed. — People  v. 
Botkln.  132  Cal.  231,  2112,  84  Am.  St.  Rep.  IS, 
64   Pac.    2SB. 

B.  1-aw  in  subdivisions  ot  thla  section 
necessarily  contemplates  all  cases  where 
the  person  Is  or  comes  within  the  state, — 
People  V.  Botkln.  132  Cal.  231,  131,  84  Am. 
SI.  Rep.  S9.  «4  Pac.  2SS. 


T.  Section  embraces  all  persona  puntah- 
able  under  the  lawa  of  state  of  California, 
and  where  murder  Is  committed  In  part  In 
state  of  California,  defendant  Is  punishable 
under   laws  of   state   exactly   In   same    way. 

aa  If  the  crime  was  committed  entirely 
within  the  state.— People  v.  Botkln,  '12 
Cal.  231,  238,  84  Am.  St.  Rep.  S»,  64  Pac 
286. 

this    ■■■(* — Trtable    In    thin    state. —Person 

committing  murder  In  part  In  this  state  U 
punishable  under  the  laws  ot  this  state  the 
same  as  though  the  murder  was  wholly 
committed  In  this  state. — People  v.  Botkln. 
132  Cal.  231,  213,  84  Am.  BC.  Rep.  39,  84  Pac. 
286,  followed  in  People  T.  Sanaom,  ST  Cal. 
App.  43E,  173  Pac.  HOT. 

For  totmi  ot  ladietBent  charging  murder 
by  Bending  poisoned  candy  through  mall, 
see  Form   No.   159. 

t>.  Where  commission  of  public  ottenae 
commenced  without  the  state  and  con- 
wlthln  the  boundaries  thereof. 
Is  liable  to  punishment  In  this 
state,  though  he  were  without  the  state  at 
the  time  ot  commission  of  the  offense 
charged. — Ex  parte  He  d  ley,  81  Cal.  108, 
114.  See  State  v.  Bailey,  E9  Ohio  St.  6)6, 
646.  16  N,  E.   233. 

10.  Offense  consummated  within  the 
state,  though  commenced  without  the  state, 
the  offender  having  been  found  in  the 
state,  and  arrested  therein.  Is  triable  In 
the  courts  of  thla  state. — Ex  parte  Hedley, 
ai   Cal.   108,  114. 

RBle  does  Bot  mpwir  to  overt  act  com- 
mitted  wholly   without   state,   as    bigamy. 


§28.    DISCHARQE  OF  PRISONEKS  ON  MONDAY.     [Repealed.] 
History:     Enacted  February  20,  1901,  Stats,  and  Amdts.  1900-1.  p. 
11;  amended  March  IS,  1903,  Stats,  and  Amdts.  1803,  p,  236;  repealed 
March  20,  1906,  Stata.  and  Amdta.  1905,  p.  481. 
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FBINCIPAL9 — AS  TO  WHO  I. 


OP  PABTIES  TO  CRIME. 


§30.  CLASSIFICATION  OF  PABTIES  TO  CRIME.  The  parties  to  crime 
are  classified  as: 

1.  Principals;  and, 

2.  Accessories.  Hi«tory:    Enacted  February  14.  1872. 

%  31.  WHO  ARE  PRmCIPALS.  All  persons  concerned  in  the  commission 
of  a  crime,  whether  it  be  a  felony  or  misdemeanor,  and  whether  they  directly 
commit  the  act  constituting  the  offense,  or  aid  and  abet  in  its  commission,,  or, 
not  bein^  present,  have  advised  and  encouraged  its  commission,  and  all  per- 
sons counseling,  advising,  or  encouraging  children  under  the  age  of  fourteen 
years,  lunatics  or  idiots,  to  commit  any  crime,  or  who,  by  fraud,  contrivance, 
or  force,  occasion  the  drunkenness  of  another  for  the  purpose  of  causing  him 
to  commit  any  crime,  or  who,  by  threats,  menaces,  command,  or  coercion, 
compel  another  to  commit  any  crime,  arc  principals  in  any  crime  so  committed. 

I  \%  11,  12  Criminal 


Hlitory.     Enacted  February  14,  1872,  founded  o 
Practice  Act,  Stats.  1850,  p.  230. 

Abrogation  of  distinction  of  accessoriefl  before  the  fact  a 
pals,  see,  post.  \  971. 


1  prlncl- 


PRISCIPAL8,   ACCESSOEIES,   ACCOM- 

PLICEa. 
I.  In  Qeneral. 
n.  Wao  Are  Pbihcifals. 
I  [L  I^AcncE  AND  PapdDnBK. 

IV.    EVIDEMCE. 
X    I.f    OiKEBAI.. 

1,2.  As  to  eoDBtitntiooality  —  Statute 
maliiDg  accesBory  l>efore  the  fact 
tliargeBbie  aa  principal. 

3.  Ae   to  construetion  of  section — Ap- 

plying  to  what. 

4.  Same — Intending  what, 
fi.  Accessories  and  principals — Id  gen- 


r  harbor- 


0.  Same — Concealing  <: 
ing  criminal. 

7.  Same — Ingtnietion. 

8.  Seme — Several  persons  pursuing  and 

killing    decedent    by    diBchargiag 
flrearms. 
».  Aeeonipliee — Cormpt  co-operation  in 

10.  Same — Giving  and  receiving  bribe. 
11, 12.  Same— Test  or  criterion  as  to. 

13.  Same — Victim  in  crime  against  na- 

tnre — Not  an  accomplice,  when. 

14.  Adulteiy — Person  who  concurred  as 


15. 


principal. 
'Abetted"    and    "abetting" 
eludes  knowledge. 


-In- 


16.  "Aid"— Does     not     imply     guilty 
knowledge. 
17, 18.  Aiding  and  abetting — ^In  general. 

19.  Same — Conspiracy   by    two   to   com- 

mit crime  tngetber. 

20.  Same — Person   concerned   in — Legis-'  - 

lative  intent. 
21, 22.  Definitions — Accessory   is    one    who 
stands  by  and  aids. 

23.  Same — Same — Before  the  fcct. 

24.  Same — Same — Principals   in    second 

25.  Same — Accomplice — Teat  as  to. 

S6,  Distinction   at  common  law — Effect 
of. 

27.  Same — Venue  of  offense. 

28.  Innocently  aiding. 

29.  Instntction^On   trial    of    two    de- 

fendants. 

30.  Same — Which  declares  aa  principals 

all  persons  concerned. 

31.  Intent — Defendant  judged  by. 

32.  Larceny    of   pocket-book    charged — 

Instruction    in    language    of    sec- 

33.  Notice  of  aceusstion^Where  statute 

make«  accessory  before  fact  prin- 

34.  Parcats  consenting  to  use  of  tricycle 

on  sidewalk— Principals  in  offense- 
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35.  BMeiving  and  agreeing  to  receiv 

bribe — A  ccom  plieea. 

36.  Same — InBtruction  as  to  test  of 

eompUee. 

37.  StatDte  HubBtitutea  rule  of 

law. 


40.  Under  statute — Aiders  and  abettor* 


GBKBHAU 


[Pt.1. 


41.  Same  —  Commoii-law      distinctian  — 

PrincipaU  ia  first  and  second  de- 
gree abolished. 

42.  Same  —  Same  —  All     persons     con- 

cerned   in    commisBion    of   felonj 
principals. 

43.  Same — Same — Common-law    distinc- 

tion   between    principals    of    first 
and    second    degree    and    acees- 

44.  Same — Same — Same    —   Accessories 

before  fact  and  principals. 

45.  Same — Same — Same  —  Parly    advis- 

ing, aiding,  eneouraging,  or  abet- 

46.  Same — Same — Same  —  Principals  ia 

second   degree. 

47.  Aiding    and    abetting — As    to    only 

parties  guilt j  as  principals. 
48, 49.  Same — Same — Aiding  and  abetting. 

50.  Same^Ssme  —  Advising      and      en- 

couraging. 

51.  Same — Same  —  Counseling,      aiding, 

or  abetting. 

52.  Same — Same— Inciting,  aiding,  and 

assisting. 
63,  54,  Same— Same — Party    consenting    to 

an  act  innocent  in  itself. 
CS-  58.  Same — Same — Party  mast  aid  and 

59,  Same — Same — Party    not    guilty    of 

offense   nbo   merely   men  tally   as- 

60.  Same — Same— Persons  standing  by, 

aiding  and  abetting. 
81.  Same — Same — Present,  co-operating, 

etc. 
62.  Same — In  abortion. 
63,  64.  Same — In  conspiracy. 

65.  Same— -Driving   owner   from   prem- 

66-  68.  Same — Encouraging. 
69,  TO.  Same — Homicide     by    associate     in 
robbery. 

71.  Same^ — Party  keeping  watch. 

72.  Same — Party  present  at  murder. 

73.  Same — Refusal  to  act  in  particular 

theft— Effect  of. 
T4,  75.  Same — Suicide  —  Pumishing    means 


79,  80.  Same— Party  prcMnt  ftt  tim«  theft 

committed. 
81-  83.  Same — Presence  by  construction   or 

judgment  of  law. 

84.  Party    not    present — Aa    to    when 

liable. 

85.  Same- Aeeeesory  before  fact. 

86.  Same — All  present,  actually  or  eon- 
stmetivelj,  at  place  of  crime. 


87. 


I.  Same— Sam< 

of 


-Abettor  i 
of  erim 


of. 


D  how  far  prin- 


>  at  Ume 


murder. 

89.  Same-— Same — Accessory  before  fact 

to   robbery  or  any  other  felony. 

90.  Same — Same — Must  be  made  to  ap- 

pear,  what. 
91, 92.  Same  —  Same  —  Party   not   liable, 

93.  Same — Same  —  Party     not     present 
participating     in      crime,     liable, 

94,  95,  Accomplice — Application  of  statute. 
96,07.  Same— Who  is  an. 

98.  Same — Same — Party   held   principal 

and  not  aecomplice,  when. 

99.  Same— Who  is  not  an. 

100.  Same — Same — Person's  mere  knowl- 

edge of  commission   of  crime. 

101.  Same — Same — Witness    can    not    be 

regarded  in  light  of  an. 

102, 103,  Misdemeanors — There  ere  no  accom- 
plices in, 

m.  Pbacticb  and  Pbocedvbe. 

104- 110.  Indictment  and  information — Nec- 
essary allegationa 

111-114.  Same — Same — Doctrine  announced 
in  People  v,  Campbell. 

115-120,  Some — Same  —  Indictment     against 
accessory. 
121.  Same — Sufficiency    of — As    to    gen- 

122,  123.  Same — Same— As  to  where  defend- 
ant not  charged  in  general  terms 
as  principal. 

124.  Same— Same- Allegation     of     fects 

sufficient   to   constitute   defendant 
accessory. 

125.  Same— Same  —  Charging     accessory 

before  the  fact. 

126.  Same— Same — Charging  two  as  prin- 

127.  Same — Same  —  Indictment  charging 

aiding,  abetting,  etc.,  before  fact. 

1 28- 131.  Same  —  Same  —  Information    which 

charges    accessory    directly    with 

132.  Same — When  not  sufficient. 
133- 136.  Instructions — Erroneous. 
137,  138.  Same — Same — In   larceny. 
139-  141.  Same — Same — In  mnrder. 

142.  Same — Same — Where    the     evidence 
shown  no  aiding  or  abetting. 
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143- 145.  ; 

146- 130.  8«ine— Not  e 

151.  Verdict — Acquittal  of  principal — Ef- 

f «t  of. 

152.  Same — Same — Same — AcccBMiy    be- 

fore fact. 

153.  Sams — Same — Same — DiscliaTged  ac- 

etmotj. 

154.  Same— Same— Same— Under  Btatute. 
155, 156.  Same — ConTblioD — Under  the  Btat- 

157.  Same — Same — Same— CooTiction    of 

ievenil  priacipals  and  aecesaories. 

158.  Same — Same — Same— Party   betting 

at  game  of  faro. 
IV,  Evidence. 

159.  Admissibilitj — Aets   of    accomplices 

are  not  evidence, 
160,  ISl.  Same— As    to   flight   of   an    aecom- 
pli=c. 
163.  Same — ConfesBion  of  principal. 
163.  Same — Declarationa   of   eonfedeiste. 
164- 168.  Same  —  Judgment     of     conviction 
against   principal. 
169.  Sams — Where    principal   tried,   con- 
victed, and  sentenced. 
ITO,  Corroboration — Mere   stakeholder   is 
neither  principal  nor  accomplice, 
171- 173,  Same — Presumption  from   conduct. 
174, 175,  Sufficiency     of     evidence — Evidence 
must  Bhon  what. 

176.  Same — Evidence  must  show  attettor 

was  in  sitnation  by  agreement. 

177.  Same — Evidence  must  show  very  of- 

fense charged  in  indictment. 

178.  Same — Evidence  on  prosecution  for 

murder. 

179.  Same— Evidence  ahowisg   defendant 

was  accomplice. 
180, 181.  Same — Evidence  showing  that  fatal 
wound  was  not  inflicted. 

182.  &rae — In  order  to  malie  witseM  ae- 

compliee. 

183.  Same — It  is  not  neceeearj  to  convic- 

184.  Insufficient — Evidence  showing  party 


185- 188.  Same — Party   indicted  as  principal. 
189, 190.  Same — Qnestion  as  to  whether  party 
is  accomplice. 

I.   IK   QENBHAL. 

1.  As  t*  (■■■tltatlOBallly — Statute  Kak- 
!■(  acee— ry  bcfvrc  tact  ekmryealilc  ■■ 
•rlKli^l  le  not  unconstitutional. — State  v. 
Casoady,  12  Kan.  £60.  GGE:  State  v,  Kent, 
1  S.   D.  E77,  ess,  17  L.  R.  A.  i»6,   61  N.   W. 

2.  Fact  that  distinction  between  prin- 
cipal and  accessory  bate  re  fact  Is  abro- 
Katad  by  code  which  makes  such  accessory 
cbarKCBble  aa  principal  can  not  be  Bald  to 
deprive   party    of   life,    liberty,    or   property 


due  process  of  law  under  four- 
teenth amendment  ol  United  States  con- 
st Itut  Ion. -People  V.  Nolan,  144  Cal.  7E.  80, 
77   Pac.  774. 

S.  Aa  to  eaaitraetlOD  ot  ■eellon — Apply- 
IBK  to  nkaf. — Construed  aa  applying  to  case 
of  party   causing;   IntoxIcatEnK    liquor   to    be 


26S. 

4.  Samt — iBtendloK  what. — Construed  aa 
intending  that  peraon  who  la  principal  In 
crime  almpiy  because  he  haa  advised  and 
encouraged  Ita  commlsalon,  properly 
charged  with  having  hlmaelf  directly  com- 
mitted It.— People  V.  Nolan,  14*  Cal.  7S,  79, 
77  Pac.  774.  See  People  v.  RoieUe,  78  Cal. 
B4,   39,    20   Pac.   38. 

B.  Aeeeaaarle*  and  vrlaelpalH — la  Kea- 
eral.— The  mere  fact  that  the  Indictment 
charged  the  defendant  solely  as  a  principal 
la  not  Bufflclent  to  prevent  hla  conviction 
aa  auch  principal,  even  though  he  acted  bb 
an  accomplice  or  acceaaory. — People  v. 
Liera.  27  Cal.  App.  348,  149  Pac.  1004. 

See,  alao,   post,   I  it   and   note. 

t.  Sa^ — CanecallBK  eilaie  *r  karborln^ 
erlHlnaL— One  who  does  not  conceal  a  crime 
from  the  maglslrate,  after  comlnK  to  a 
knowledge  thereof,  or  harbors  and  protects 
the  person  charged  therewith,  can  not  be 
convicted  as  an  accessory.^Peopla  v. 
Roderiggue/.  IS  Gal.  App.  3S0.  116  Pac.  9««, 

See,  post,   132,   note  pars.   6  and  7. 

T.  Sane— IBM  trnedoB  In  a  prosecution 
Charging  homicide  by  the  placing  and  ex- 
ploding of  a  bomb,  telling  the  Jury  lothe 
etrect  that,  even  though  they  ahould  And 
that  some  person  other  than  the  defendant 
bad  feloniously  placed  the  bomb  at  the 
scene  of  the  eiploslon  which  reeulted  in 
the  kiUlne  of  the  deceased.  If  they  further 
And  (hat  the  defendant  wilfully  and  un- 
lawfully aided  and  abetted  such  person 
and  assisted  him  to  obtain,  manufacture  or 
explode  the  bomb,  then  the  defendant  was 
a  principal  in  the  commission  of  the  crime 
charged.  Is  not  erroneous  upon  the  ground 
that  It  did  not  limit,  nor  attempt  to  limit, 
the  Jury  to  a  finding  that  the  defendant 
personally  performed  the  physical  act  of 
depositing    the    bomb    at    the    place    wher* 

the  fact  that  the  court  had  previously  In- 
structed the  Jury  that  the  theory  of  the 
prosecution  was  that  the  defendant  had 
placed  the  bomb  with  the  Intent  and  pur- 
poses charged  In  the  Indictment. — People 
V.  Billings,  34  Cal,  App.  649.  188  Pac.  396. 

As  lo  iBslmetlDB  s^Berally.  see  pars.  29, 
30.   32,   it.   this   note. 

8.  Same — Several  versOBB  pBraae  and 
kin  deeedcBt  br  dlnrttmrgtrng  ■reaiwa  at 
him.  the  defendant  having  fired  a  shot 
which  inflicted  a  serious  though  not  neces- 
sarily B  fatal  wound,  defendant  is  guilty 
of  murder  as  a  principal  under  the  above 
section,  because  he  rendered  most  effecllve 
aid  to  the  person  who  fired  the  fatal  shot; 
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IPI.I. 


It  la  not  necessary  that  the  prosecution 
eatabllah  any  connection  or  conspiracy  be- 
tween the  assailants  of  the  deceased. — 
People  V.  Mar  Pow,  S4  Cal.  App.  tti,  IBI 
Pac,   677. 

>,  AgBontpllt*'  Corrapt  eo-oprratlm  ■■ 
«lBe.— When  a  crime  Involves  the  co- 
operation o(  two  or  mora  peraons.  the  guilt 
of  each  will  be  determined  by  the  nature 
of  the  co-operation,  and  If  auch  co-opera- 
tfon  IB  corrupt  thos*  who  participate 
therein  are  accomplices  one  with  another. 
— People  V.  Coney,  lei  Cal.  tit,  119  Fac 
901. 


B  pa; 


a.  IE  and  SC.  thli 
■e — GiTlBS  ■■<)  I 


ecelvlnc  bribe.— 

The  elver  and  receiver  of  a  bribe  are  prin- 
cipals In  the  commission  of  the  offenae,  and 
each  Is,  reciprocally  with  the  other,  neces- 
FSrlly  an  accomplice,  and  whenever  It  Is  a 
crime  to  give  It  Is  also  a  crime  to  receive  a 
bribe.— People    v.    CoITeyi    IGl    Cal.    t46,    119 


I.  se  and  SG,  this  note. 


11.     Snne- 
no    erilerion 


the   ( 


to.- It  la 
in    of    the 


1    whethei 

accomplice  or  not  that  he  must  be  Indlccable 
for  the  identical  crime  charg-ed;  nor  by 
any  consideration  aa  to  whether  he  would 
or  would  not  be  punishable  for  an  ofTenae 
distinct  from  that  charged.  b*ut  connected 
therewith,  to  which  the  law  attaches  a 
distinct  punishment,  since  It  Is  what  he  baa 
done,  not  how  he  shall  be  punished,  that  Is 
(he  test.- People  v,  ColTey.  lei  Cal.  **a.  119 
Pac.   901. 

12.  The  only  teat  as  to  whether  the  wlt- 
neaa  la  an  accomplice  or  not.  Is  the  part 
borne  by  him,  if  any.  In  the  perpetration 
ot  the  crime;  and  If  ha  has  either  commit- 
ted the  crime,  or  aided  another  in  Its  com- 
mlsslou,  or  advised  or  encourasad  the  same, 
hia  status  la  that  ot  an  accomplice.— Peo- 
ple V.  CoBey,  161  Cal.  *10,  119  Pac.  BOl. 


1*.  "Aid"— Dms  Bat  iHply  vaUtr  kaowl- 
rdre  of  felonious  Intent  whereas  the  defini- 
tion of  the  word  "abet"  Includes  knowl- 
edge of  the  wrongful  purpose  of  the 
perpetrator  and  counsel  and  encouragement 
In  the  crime. — People  T.  t«wls,  9  Cal.  App, 
179,  Ml,  98  Pac.  1078. 

Aa  t*  lBa*eeutiT  rcndcrtaK  aid.  see  par. 
=8,   this  note. 

17.  AldlBK  Bad  abet  ting— In  geBFTal. — 
Alder  and  abettor.  .  and  under  statute 
Is  treated  a 

Cal.  IBS.  <90. 

IS.  Where  one  Is  charged  generally  with 
an  aasault  with  a  deadly  weapon,  he  may 
be    convicted    by    proof    that    he    had    aided 

such  a  weapon,  and  as  an  alder  and  abettor 
he  would  then  be  In  law  a  principal,  al- 
though ha  made  no  such  assault  himself 
(dictum). — ^People  v.  Carson,  165  Cal.  174, 
99  Pac.  970. 

IS.  SaMe — CABBPlracy  by  tno  t*  canmlt 
Ivgether.  one  to  perform  the  actual 
il  act  and  the  other  to  do  something 

Lids  and  abets  in  the  commlaalon  ot 
mlnal  act.  although  he  may  not  be 
y  present  at  the  time  and  place 
.he  flnal  criminal  act  la  committed. 
1  principal  In  the  crime,  regardleaa 
e  chHrHcIer,   na- 


mely   ( 


crime,   but 

post,   ]  28G.  note  pars.  1  and 

14,     Ada  Her  r — PDrsoii    wfai 

prlBClpal.— Where    an    "unmi 
charged    with    "cohabitattoi 


ther 


with 


in,  he 


Is    to    the 
elo.— See. 

,    man"    la 

authority 


vlcted    as    a   principal    under    th 

of    this    section    where    the    woi 

also  charged  with  the  offense,  and  It  Is  i 

shown    that    defendant    linew    her    to    bt 

otherwise  applicable  to  such  a  case,  wh 
la  not  conceded.— Gx  parte  Sullivan.  17  C 
App.   Z80,  IIB   Pac.   E2«. 

IS,  "Abetted"  or  "abettlBg"  —  Inelai 
kBowlcdge  of  the  wrongful  purpose  of 
perpetrator,  and  counael  and  encourai 
ment  In  the  crime. — People  v.  Ah  Gee. 
Cal.  App.  1,  174  Pac  371;  People  v.  Tt 
liam  Yee,  17  Cal.  App.  E79,  1T4  Pac.  148. 


he   Is 
of  whf 


ture.  quality,  or  extent  ot  t 
contributed  by  him  toward  Ita  c 
tlon.  or  the  execution  of  the  intent  Jointly 
formed  by  him  and  the  actual  perpetrator 
of  the  criminal  act  to  the  wrongful  act. — 
People   v.  Ah   Gee,   ST  Cal,    App.    1.   174   Pac. 


t    or    the 


an.    It    la    the 

ure.  by  this 
section,  to  declare  a  person  guilty  of  aiding 
and  abetting  another  in  the  commlaalon  of 
a  crime,  where  such  person,  by  reason  of 
hIa  alatuB,  Is  himself  Incapable  of  commit- 
ting the  offeiiae.— Rk  parte  Sullivan,  IT  Cal. 
App.   2BD,   119   Pac.   52S. 

21.  DrflBltlons  —  Aeceaaary  la  one  wha 
atBBda  by  and  alda,  abets,  or.  assists,  or 
who,  not  being  present  aiding,  abetting, 
or  aaslsting,  advises  or  encourages  com- 
mlaalon of  crime. — People  v.  Outeveras,  48 
Cal.  19.  12:  People  v.  Roselle.  T8  Cal.  84, 
SS.   20   Pac.    IS. 

22.  Is  one  who  atanda  by  and  aids  and 
abeta  and  assists  or  who  counsels  and 
advlsea  perpetrator  ot  crime:  but  mere 
presence  when  olTense  Is  committed  Is  not 
sutflclent. — People  v.  Ah  Ping.  27  Cal.  489. 
490.      See   Walrath    T.   State,    8   Neb.    88, 

33.  Sam* — Saaie  —  Before  the  faet,  —  An 
accessory  before  the  fact  Is  any  one  who, 
not   being  present  at  act,   aiding,   abetting, 
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or  mulstios.  nerertheless  has  advised  and 
rncourased  Kb  perpetration.  —  People  T. 
Outeveraa,  48  Cal.  19,  II. 

.*■  !•  uptrmaorr  after  the  fart,  see  par.  6, 
this  note;  poet.  III,  note  par.  E. 

24.  Saaie— Same  —  PrlBClpalB  1b  sceoMd 
<i«lLn.«.  are  thoee  who  stand  by.  atdlns  and 
■  bcllinB'  the  act. — People  v.  Outeveras,  IS 
Cal.  1>.  II. 

■m«  decree  at 
.   41.   this 


ranpUcf — Tke  teat  as  ta 
w  he  titer  one  who  test  I  flea  aa  a  witness 
SKalast  a  peraon  chargred  with  a  public  of- 
fcpae  Is  an  accomplice  within  the  meanInK 
ttt  aectlon  1061,  Code  of  Civil  Procedure, 
and  aectlon  1111.  Penal  Code,  and  within 
the  dellnltlon  as  herein  stated,  is  not  af- 
fected by  the  question  ot  fact  as  to  whether 
BUch  witness  has  been  Indicted  as  a  prin- 
cipal or  not.— People  v.  Colfey,  161  Cal.  4S9, 
119  Pac.  BDl. 

M.  DIattHtlfn  at  caBBioa  law— BBeet 
ot. — Common-law  distinction  eilslInK  be- 
tween principal  and  accessory,  althoug'h  In 
main  obliterated.  Is  retained  for  purpose  of 
venue.^People  T.  Hodges.  IT  Gal.  SIO.  J41. 
^'ee   People  V.  Stakem,  40  CaL   G99,  Mt. 

Bsaa  law  »*latl»e  to  mla«eia«Bsra,  see  par. 
37.  this  note. 

37.  flane — Venae  of  sffeaae  In  Case  of 
principal  may  be  In  one  county  while  that 
ot  aoiessory  before  fact  may  be  In  another. 
—Peopla  V.  Trim.  *9  Cal.  76.  79. 

M.  laaoeeatlr  alias. — Person  who  In- 
nocently aids  In  the  commission  of  a  crime 
Is  not  eruilty  thereof,  and  an  Instruction 
that  any  person  who  did  aid  or  abet  In  the 
(ommlBslon  of  the  crime,  or  belnft  present 
did  advise  or  encourage  Its  commission  are 
principals  In  any  crime  so  committed,  stand- 
Ins  alone  might  be  seriously  objectionable. 
but  where  taken  in  connection  with  other 
InBlructionB,  It  appears  clearly  that  the 
Jury  were  Instructed  and  understood  that 
unleaa  the  defendant  criminally  aided  In 
the  commission  of  the  ofTense  they  could 
not  And  him  Kuilty.  the  effect  Is  cured.— 
People  T.  Fredoni.  II  Cal.  App.  tSS,  SIB, 
I  OS  Pao.   *«I. 

Aa  t*  •^Ur  aad  wkat  It  deaatea,  aee  par. 


Aa    ta  aldlac   aad   alietdad   see   para. 
>nd  IT-ID.  this  note. 
See  pars.   9-lS,   this  note. 


lal  of  two  defead- 

aala  although  the  evidence  Indicated  that 
one  was  the  real  active  particlpani  in  the 
crime,  the  other  might  still  be  Kullty  as 
one  aldins  and  abetting  therein,  and  there- 
fore, an  InBtnictlon  that  If  upon  a  full  con- 
sideration of  all  the  evidence,  the  Jury 
entertained  a  reasonable  doubt  aa  to 
whether  the  aatd  (naming  one  defendant) 
or  some  other  person  was  the  gulltr  Party, 
be  should   !>•   acquitted   waa   properly   re- 


fused.—People  v.  Ollvas.  ID  Cal.  App.  173, 
174.    100   Pac.   134. 

Aa  to  Inalrnetioa  aa  trial  at  two  far 
Klvlas  aad  for  rceelvlaic  a  bribe.  See  par. 
3$.  this  note. 

Same — For  piaelnv  aad  explodlas  boBb. 
see  par.  T,  this  note, 

SO.  Sane  —  Which  deelarca  aa  prin- 
cipals all  persona  eoafwmed  in  the  com- 
mission of  the  crime,  whether  they  directly 
commit  the  act,  or  aid  or  abet  Ctbe  statu- 
iguage  being  "aid  and  abet")    In  Its 


miss 


t  beinf 


and  encouraged  its  commission  is  not 
prejudicially  erroneous  where  the  Jury  Is 
also  Instructed  that  they  must  acquit  the 
defendant    unlea 


lable   d 


intent  and  purpose  to  ex- 
tort from,  or  rob,  the  prosecutor,  or  to 
exact  money  or  lands  from  hie  relatives  or 
friends.— People  v.  Fisher,  JO  Cal.  App.  116, 
167  Pac.  7. 

Aa  ta  Inatraetlaa  la  the  laafaaaw  of  abovQ 
ae«tloa,  see  par.   SE,   this  note. 

SI.  Intent — Defeadant  Jadsed  by. — Every 
defendant  on  trial  for  homicide  is  to  be 
Judged  according  to  hla  own  Intent,  and 
where  he  was  principal  in  second  degree. 
If  facts  call  for  it,  ha  is  not  to  be  trie;] 
according  to  Intent  of  his  principal  in  Ural 
degree,  but  according  to  intent  with  which 
he  may  have  participated. — Leslie  v.  State, 
41  Tex.  Cr.  Rep.  SB,  ET  S.  W.  669. 


give 


i  ther 


was  another  person  present  at  the  time  of 
the  taking,  where  there  was  no  evidence 
tending  to  show  that  the  taking  was  the 
result  of  the  Joint  acts  of  the  accused  and 
such  other  person. — People  v,  Sllva,  —  Cal. 
App.  — ,  191  Pac.  SSO. 

and   10,   this  note. 

33.     Notice  of  aeeaaallon — ^There  atatate 
Uflkea  aeeesaory  before  fafrt  prlneipnl,  and 

expressly  provides  that  he  may  be  charged 
as  such,  one  charged  as  principal  with  com- 
mission   of    offense    has    suIHcli-nt    notice    of 


t  of  foil 


mth  a 


Btuutlon  of  United  States.— People  v.  Nolan, 
m   Cal.   T5,   80,    77    Pac.   774. 

S4,  Parents  fHtnaenllns  to  nae  of  trieyele 
are  guilty  of  the  violation  of 
>  prohibiting  such  use.— Muller 
V.  Stanilard  Oil  Co..  ISO  Cal.  ISO,  IS3,  ISO 
Pac.   EOG,   SOS. 

Recclvlnic  Bad  BKreelag  to  rreelTe  a 
-AceoBiplleea. — Where  the  Indictment, 
under  section  166,  Penal  Code,  for  receiving 
and  agreeing  to  receive  a  bribe,  it  neces- 
sarily contemplates  a  corrupt  agreement. 
and  the  agent  or  agents  in  the  accompllah- 
ment  thereof  are  necessarily  accomplices, — 
People  V.  CoSey,  Itl  CaL  448,  118  Pac.  801. 


brtlify- 
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3a.     Smnr— I>alnictl«B   u   to    l«t   af  ■«- 

cbbfUcc Wh«re,    In    a    prosecution    under 

section  les.  Penal  Code,  an  Instruction  Is 
given  which  correctly  detlnes  an  nccom- 
pllce  In  IhB  crime,  but  Incorrectly  makes 
non-llHblllly  tb  Indictment  for  the  Bame 
crime  a  teat  of  an  accomplice,  and  that  one 
who  ottere  is  not  necesearlly  and  for  that 
reason  an  accomplice  of  one  who  receives 
a  bribe.  Is  error.— People  ».  Coffey,  161  Cal. 
451.   119  Pac.   901. 

An  to  InatraotloB  Keserallr,  see  pars.  T, 
29.    30.   3S,  this  note. 

3T.  Slalolc  anlMlltiilca  rale  of  eoBiBiOB 
Ian  regarding  mlsdemeHnors.  which  never 
recuRnlzed  distinction  between  principal  In 
second  degree  and  accessory  before  fact, 
for  distinctions  previously  held  to  exist 
between  principals  and  accessories  be  To  re 
tact. — People  v.  Outeveras,  48  Cal.  19,  22. 
II,  WHO  AHB  PRINCIPALS. 

As  to  parcBts  eoniiPBtlBs  t«  ase  of  trl- 
«r«le  OB  sMeiTalk  being  principals  In  the 
offense,  aee  par.  Si,  this  note. 

tors   who    are    present    and    participate    In 

cipals  In  second  degree  by  common  law,  but 
this  distinction  is  abolished  by  Penal  Code. 
— People  V.  Bearss,  10  Cal.  68.  SI.  See  Row- 
land V.  State.  41  Ark.  135  las  to  admis- 
alblllty  of  declaration  by  Drat  against  sec- 
ond). 

39.  All  parties  participating  In  any  man- 
ner In  commission  Of  high  treason  or  mis- 
ilemeanor  were  treated  as  principals  at 
common  law,  but  accessories  before  and 
after  fact  were  recognized  in  commission 
«(  felonies,  and  principals  and  accessories 
were  punished  alike  by  general  rules  of 
ancient  law.  and  accessory  could  not  be 
arraigned  until  after  attainder  of  principal 
unless  he  chose, — State  v.  Steeves,  29  Ore. 
S5.   43  Pac.   94T. 

40.  Vndrr  ■tatate — Alders  nnt  abettsn 
or  iirveBrcni  principals,  though  not  ex- 
pressly referred  to  In  statute. — United 
States  V.  Snyder.  14  Fed.  554,  550.  See 
Commonwealth  v.  Gannett.  83  Mass. 
41  Allen)  T.  79  Am.  Dec.  693-,  United  States 
V.  Bayer,  i  Dill.  C,  C.  4DT,  2*  Fed,  Cas.  104G: 
United  Stales  v.  Harbison,  13  Int.  Rev.  Rec. 
118,   36  Fed.  Cas.  130. 

41.  Sane  —  CsmBOH'lBW  dlatlactloa  — 
PrlBel^als  la  araf  and  neeoad  degree  abol- 

belween  principals  of  first  and  second  de- 
gree was  abolished  by  act  concerning  crimes 
and  punishments.  —  People  V.  Bearss,  10 
Cal.  68,  69:  People  v.  Newberry,  20  Cal.  439, 


'.  SI   J 


I.  Dec.  376. 


la  nmniliHUB  ol  felaar.  whether  directly 
committing  act  constituting  offense  or  aid- 
ing and  abetting  In  its  commission,  or,  not 
being  present:  have  advised  and  encour- 
aged Us  commission,   are  principals   In  any 


crime  SO  committed  under  this  section  of 
code. — People  v.  Nolan.  144  CaL  TS,  7>,  77 
Pac.   774. 

-  CoBiBiaB-law    dlallne- 


Ing   between   I 

iBhed  by  act  concerning  crimes  and  punish- 
ments, so  tar  as  such  distinction  is  capable 
of  aboUtlon.—People  v.  Bearss.  ID  Cal.  68. 
69;  People  v.  Newberry.  30  Cal.  439.  411. 
See  Mlna.  state  v.  Beebe.  IT  Minn.  343. 
Moat.  State  v.  King.  »  Mont.  446,  450,  2* 
Pac.  165,  N.  D.  State  v.  Kent.  4  N.  D.  677. 
582.  27  L,.  R.  A.  080.  Bl  N.  W.  631.  Okla. 
Drury  v.  Territory.  9  Okla.  308.  $0  Pac. 
101.  Pa.  Campbell  v.  Commoowealth,  34  Pa. 
St.  187.  300.  9,  D.  State  V.  Phelps,  S  S.  D. 
480,   59   N.   W.    471. 

44,  Same— Saaie — Same— AcceMorIn  be- 
fore faei  Biid  yrlaefpal  and  principals  In 
tlrst  and  second  degree  in  cases  of  felony, 
and  all  persons  concerned  In  commission  of 
felony,  whether  they  directly  -commit  act 
constituting  ofTense  or  aid  and  abet  In  Its 
commission,  though  not  present,  are  to  be 
Indicted,  tried,  and  punished  as  principals. 
— People  V.  Davidson,  B  Cal.  133.  134:  Peo- 
ple V.  Cryder,  6  Cal,  23;  People  v.  Gassa- 
way,  23  Cal.  404,  405;  People  v.  Campbell. 
40  Cal.  129:  People  v.  Valencia,  43  Cal.  552. 
BBS:  People  v.  Outeveras,  48  Cal.  19.  25: 
People  T.  Roielle,  78  Cal,  84.  37,  20  Pac. 
36:  People  r.  Nolao.  144  Cal.  75.  79,  7T 
Pac.  774.  Colo,  Minlch  v.  People,  3  Colo, 
440,  9  Pac.  4.  Idako,  Territory  v.  Outhrie. 
2  Idaho  138.  IT  Pac.  33.  Kaa.  State  V.  Cas- 
sady,  13  Kan,  GEO,  55G:  State  v.  Patterson. 
G2  Kan.  G3E,  34  Pac.  734.  Moat.  State  V. 
King.  9  Hoot.  445,  24  Pac.  36G:  State  v. 
Qlelm.  17  Mont.  17,  62  Am.  St.  Rep.  6EG.  31 
L.  R.  A.  294,  41  Pac.  998;  State  v.  De  Wolfe. 
29  Mont.  415.  74  Pac.  1084.  N.  M.  Ter- 
ritory V.  McGlnnIs,  10  N.  M.  869,  01  Pac. 
208.  Okla.  Drury  v.  Territory.  3  Okla,  393. 
00  Pac.  101:  Pearce  v.  Territory,  11  Okla. 
438,  68  Pac.  504.  Ore.  State  v.  Steeves,  29 
Ore.  8G,  43  Pac.  947;  State  v.  Branton.  3S 
Ore.  B33.  GS  Pac.  267.  I'lafc.  Stale  V.  Mor- 
gan, 23  Utah  162.  61  Fac.  52T.  Wask.  Slate 
V.  Jones,  3  Wash.  ITS,  28  Fac.  264;  State 
V.  Qolden,  11  Wash.  423,  39  Pac.  646: 
State  V,  Olfford.  19  Wash.  484,  53  Pac,  T09: 
State  V,  Morgan,  21  Wash.  SGG.  58  Pac.  21S. 

4B.     SaMC — Sa>H—SsB>e— Party    advlslaK, 

eacoaraglag.  aldlati,  or  abrtllaa;  killing 
Is  guilty  as  though  he  took  life  with  his 
own  hands.— Spies  v.  People.  132  HI,  1,  3 
Am.  St.  Rep.  330.  8  Am.  Cr.  Rep.  670,  II 
N.  K.  865,  17  Id.  898. 

4<.  Sane— Saaie  •_  Sane  —  Prlaelpats  Ib 
amad  degree  and  accessories  before  fact 
are  all  termed  accessories  by  statute,  and 
under  Its  provisions  constituted  principals, 
and  are  to  be  tried  and  punished  as  princi- 
pals In  flrst  degree. — People  v.  Outeveras. 
48  Cal,  19,  32:  People  v.  Ah  Fat,  48  Cal. 
61.  64;  People  v.  Roxelle,  78  Cal.  84,   83,   90, 
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2«  Tac.  IS.  Bee  Kh.  Slate  v.  Patterson, 
SI  Kan.  33E.  J49.  34  Pac.  781.  N.  V,  People 
T.  Bllven,  113  N.  Y.  7S,  SB.  BO,  «  Am.  St. 
Rep.  TOl.  IS  N.  E.  G38.  N.  D.  State  v.  Kent. 
A  N.  D.  5TT,  BS3,  S7  U  R.  A.  886.  62  N.  W. 
<31.  On.  State  v.  Kirk.  10  Ore.  G05.  GOT: 
State  T.  Sleeves,  39  Ore.  86,  61,  43  Pftc.  947. 
Wiwh.  State  v.  Duncan.  7  Wash.  336.  340.  3S 
Am.  St.  Rep.   888,  36  Pac.  117. 

See.  also,  note.  El  Am,  Dae.  3Tfi. 

4T.  AMiBK  tmi  abettlBB— Aa  to  anlr 
party  tmtltr  aa  prlaelpal  outalde  o(  one 
who  directly  commits  criminal  oftenae  li 
he  who  alda  and  abets. — People  v.  Dole.  121 
Cal.  48«,  491,  tt  Am.  St.  Rep.  GO.  6G  Pac. 
SII. 

adTlslDK.  and  encouraglnK  ai 
People  V.  Wilder.  131  Cal.  IE 


Bd     abettlnc, 

183,   IS  Pao. 


lis. 

49.  Aiding,  abetting,  aaslstlng,  advising, 
or  encourBKlPR  're  deemed  and  considered 
as  principals  and  punished  accordingly. — 
People  V.  Outeveras,   48  Cal.  19,  12. 

See  par.  40,  this  note. 

B«.  Snae— SaMC — Advialnai  and  cneanr- 
amt»m  com  mission  ot  act.  liable  as  principal, 
within  this  section. — People  v.  Anlbon]',  BS 
Cal.  397.  3»8, 

BI.  naT  flar  ranaarllarj  aldlnd  or 
■bettla(  commission  of  crime,  principal. — 
State  T.  Casaady.  11  Kan.  CGO,  GEE;  State  v. 
Patterson.  E3  Kan.  3IE.   34   Pac.   TS4. 

SX.  Same — Sum  —  laelMas.  aldlaB,  aad 
aaalatlai;  In  kllllngr  of  another  Is  Kullty  B.a 
principal. — People  v.  Jamarlllo.  G7  Cal.  Ill, 
111. 

SS.  Ila»r  (laMT — Fartr  oaaeatlac  to  aa 
act  ■■H«e«t  l>  Itoclt  commits  no  public 
offense,  although  he  may  believe  II  to  be 
such. — State  v.  Douglass,  41  Kan.  G18,  ZS 
Pac.  470. 

S4.  Statute  proceeds  upon  principle  that 
what  one  advises  or  procures  another  to  do 
Is  In  eye  of  law  done  by  party  himself. — 
People  T.  Outaveraa.  48  Cal.  19.  14.  See 
Slate  T,  CasBBdy,  11  Kan.  EEO;  State  v. 
Hoaley.  11  Kan.  36G,  4  Am.  Cr.  Rep.  G19,  2 
Pac  Til. 

SB.  naT  namr  mrtr  araat  aid  aad 
ab*t  In  commission  of  crime.  In  order  to 
be  held  liable  as  accessory  to  telony. — 
People  v.  Compton,  131  Cal.  403.  412,  ES 
Pac.  44.  See  People  v.  Dole,  112  Cal.  486. 
C8  Am.  Bl.  Rep.   GO,  GS  Pac.   ESI, 

St.  Person  may  aid  in  commission  o( 
offense  by  doing  Innocently  some  act  ea- 
•entlal  to  H»  accomplishment,  but  would 
Dot  be  guilty  of  crime,  as  word  "aid"  does 
not  imply  guilty  knowledge  or  felonious 
intent.  whereas  word  "abet"  Includes 
knowledge  ot  wrongful  purpose  of  perpe- 
trator and  counsel  and  encouragement  ot 
crime. — People  v.  Dole.  Ill  Cal.  486,  492. 
C8  Am.  St.  Rep.  BO,  GS  Pac.   E81, 

E7.  Party  who  perauades  and  advises 
«lhera   to   enter  Into  eonsplracr  to  commit 

P.  C. — f  « 


crime,  without  really  Intending  to  be  pnr- 
tlclpant,  or  wUh  Intent  to  secure  their 
arrest,  punishment,  and  probable  reward, 
is  guilty  aa  principal,  offense,  to  wit.  con- 
spiracy, being  complete,  for  when  person 
does  prohibited  act.  with  Intent,  law  forbids. 
it  will  not  avail  him  that  he  had  Intended 
ultimate  good;  if  by  his  acts  and  conduct 
he  encouraged:  advised,  or  persuaded  oth- 
ers to  commit  crime,  he  would  himselt  be 
guilty,  regardteas  of  whether  he  intended 
to  consummate  conspiracy  or  not.— Dever 
T.  State,  37  Tex.  Cr.  Rep.  396,  30  S.  W.  lOTl. 

BS.  Dlatiagnlahedi  Wood  worth  v.  State, 
10   Tex.   App.    BTS. 

BV.  '  SaaM — Saaae— Party  aet  srallty.  of  ef- 
feaae  who  uerely  laeatally  aaaeBts  to  its 
commission  without  any  expreaa  consent, — 
State  V.  DoDglaaa.  44  Kan.  618,  26  Pac.   4T6. 

m.  Saoie — Saase— Person  s  ataadlag  by, 
■Mlag  and  abetting  or  assisting  principal. 
— People  V.  Bearas,  10  Cal.  68.  69;  People  v. 
Newberry,  10  CaL  1S»,  441.  Okla.  Pearce  v. 
Territory.  11  Okla.  438,  68  Pac.  604.  Ore, 
State  V.  Fltihugh,  Z  Ore.  IIT;  State  v.  Kirk. 
10  Ore.  GOG;  State  v.  Moran.  IS  Ore.  363,  14 
Pac  419;  State  v.  Sleeves.  19  Ore.  8E,  43 
Pac.  947.  Waah.  State  v.  Duncan.  7  Waah, 
318,  38  Am.  St.  Rep.  888,  36  Pac.  117. 

61.  Saaae  —  Saaae — Prceeni,  ce-aperatlas 
and  participating. — Territory  v.  Olsen,  6 
Utah   184,    It   Pac.    163. 

02.     SaiBe — Ja       abort  Iva. — Under       Texas 

be  principal;  party  prescribing  and  furnish- 


ing medlcl: 


I  to  V 


r  purj 


nclpal  under  code,  and  party 
who  knows  object  and  purpose  tor  which 
same  is  prescribed  or  Instruments  are  to 
be  used,  and  furnishes  same  with  such 
knowledge,  is  accomplice  under  code. — 
Moore  v.  State,  37  Tex.  Cr.  Rep.  GE2,  40 
S.  W.  287. 

M.  Sbbi»— Ib  eauaplraey.—^  Where  party 
conspires  with  those  who  are  with  him  at 
time  of  murder  to  commit  robbery,  and  to 
resist  arrest  even  to  taking  ot  lite,  they 
Jointly  assume  to  themselves,  as  body,  at- 
tribute of  an  Individuality,  so  far  as  re- 
gards prosecution  of  common  deslgti,  and 
thus  render  whatever  Is  done  or  said  by 
any  one  of  them  In  furtherance  of  design 
part  of  res  gestce,  and  therefore  act  ot 
all.— People  v.  Pool.  IT  Cal.  6T1.  GTS.  See 
Stephens  v.  State.  41  Ohio  fit.  160,  163; 
State  V  King.  34  Utah  483.  493.  91  Am.  St. 
Rep.  808.  68  Pac.  418. 

64.  Where  there  la  evidence  ot  con- 
spiracy, and  conspirators  are  both  present 
aiding  and  abetting  common  design,  it  is 
immaterial  by  which  of  them  fatal  shot  Is 
tired,  and  they  are  both  liable  as  principals 
and  equally  guilty. — People  v.  Woody.  4E 
Cat.  289.  290.  See  Spies  V.  People.  112  III. 
1,  3  Am,  St.  Rep.  311.  6  Am.  Cr.  Rep.  ETO. 
12  N.  E  685.  IT  Id,  893.  sub  nom.  In  re  Spies. 
133  U.  S.  181,  SI  L.  ed.  10.  8  Sup.  Ct.  Rep.  31. 

Aa  ta  cMnlnal  eoMiplraey,  see,  post.  I  183 
and  note;  see,  also,  notes,   I   Am.  Bt.  Rep, 
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17S-4ei;  T  Am.  Ct.  Rap.  149;  1  Am.  Cr.  Rep. 
208;   10  Am.  Cr.  Rep.   140. 

6B.  flaiH — DrIrlBK  snacr  troia  vrCHliwa. 
- — Parties  who  Invade  premises  and  drive 
owner  therefrom  while  crime  I>  bPinK  com- 
mitted are  alders  and  abettors  In  ■jfTense. — 
8tate  T.  O'Keete,  23  Nev.  Ul.  G2  Am.  St. 
Rep.  7SS,  tt  Pac.  »1S. 

M.  Sbbh — BBcCBmalnK. — Pany  encour- 
aftlng  tylDK  ot  deceased  might  be  held 
liable.  In  case  deceased  Is  strangled  by 
cords  with  which  he  has  been  c8.relesBly 
and  recklessly  bound  by  another,  or  has 
died  In  consequence  of  exposure  while  In 
that  condltlon.—People  T.  Keafer,  EB  Cal. 
SJ2,  234.  S  Pac  BIS. 

87.  Party  merely  encouraging  tyln^  o( 
deceased,  which  Is  misdemeanor,  which  did 
not  and  probably  couid  not  cause  death  or 
any  eerlouB  Injury,  as  killing  was  neither 
necessarily  nor  probably  InTOIved  In  bat- 
tery or  false  Imprisonment,  but  Independent 
and  malicious  act  with  which  defendant  had 
no  connection,  could  not  properly  be  found 
guilty  of  murder  or  raanalaughter,  espe- 
cially where  there  Is  no  evidence  to  show 
that  he  was  present  at  killing  or  that  same 

understanding  of  which  he  had  notice  or 
to  which  he  was  party. — People  T.  Keeter. 
SB  Cal.  232,   2SS,   S  Pac.   818. 

88.  Party  who  has  only  advised  or  en- 
couraged misdemeanor  not  necessarily  re- 
Bponslble  for  murder  committed  by  his 
CO -conspirators,  not  In  furtherance  but  In- 
dependent of  common  design. — People  v. 
Keefer,  66  Cal.  2S2,  233,  3  Pac.  318. 

m.  Same — Homicide  by  Bsaoclate  la  rob- 
bery,— Homicide  committed  by  aesocUte  en- 
gaged In  robbery  In  furtherance  of  common 
purpose  to  rob  makes  party  accountable  as 
though  his  own  hand  had  Intentionally 
given  fatal  blow  and  is  guilty  of  murder 
In  first  degree  .^People  v.  Vaaquei,  49  Cal. 
SeO,  Bis.  See  Ho.  State  v.  Hopklrk.  84  Mo. 
278,  288.  Ohl«.  Stephens  v.  State,  42  Ohio 
St.  ISO,  163.  Ore.  State  v.  Johnson.  7  Ore. 
210,    211. 

70.  Where  abettor  consents  to  murder. 
and  is  In  situation  In  which  he  might 
render  any  aid  by  arrangement  with  per- 
petrator for  purpose  of  aiding  and  assisting 
him  In  milrder,  then  it  follows  as  necessary 
legal  Inference  that  he  was  actually  aiding 
and  abetting  commission  of  crime. — Com- 
monwealth V.  Knapp,  S6  Mass.  (9  Pick.) 
498,  618,  20  Am.  Dec.  4SI. 

Tl.  Sbhc— PBTty  keeping  vrateh. — On 
trial  for  violating  local  option,  where  evi- 
dence showed  defendant  was  employed  In 
establishment  to  look  after  and  keep  check 
on  sales  made,  and  that  on  occasion  in  ques- 
tion he  met  several  parties  who  were  enter- 
ing establishment  to  get  drinks  and  refused 
admittance  to  one  of  them  because  he  had 
previously  "been  giving  people  away," — 
that  Is,  as  witness  before  grand  Jury, — 
charged    bj    court     aa     principal    offend^l' 


"keeping  watch."— Wolfe  v.  Slate,  38  Tex. 
Cr.  Rep.  637,  43  S.  W.  997. 

T3.  Bbsc — Party  rrcacBl  at  KBrdvr. — 
Party  can  be  charged  as  principal  upon  In- 
dictment for  murder  where  evidence  shows 
that  he  was  present  aiding  and  abetting. — 
People  V.  Ah  Fat,  4S  Cal.  CI,  84. 

Ab  ta  Bcre  vrearaee  a(  party  at  commis- 
sion of  crime,   see  pars.   7G-78.    thla  note. 

See   note,   El  Am.  Dec.   I73-3TG. 

TX.  SaBie— Refnaal  to  art  la  parllrslar 
theft — Ktten  of. — Party  can  not  bo  con- 
victed on  Indictment  charging  him  as  prin- 
cipal In  theft  of  horse,  where  he  positively 
refused  to  have  anything  to  do  with  theft 
of  that  particular  horse,  did  nothing  to  aid 
or  encourage  party  who  stole  It.  was  not 
present,  nor  keeping  watch,  nor  furnishing 
arms,  nor  acting  through  Innocent  agent  in 
commission  of  theft. — Sessions  v.  State,  37 
Tex.  Cr.  Rep.  E8,  38  S.  W.  606. 

T4.  Sane— Snleidr  — FiimUhlBg  neaas 
et^-On  trial  for  murder,  where  it  appears 
that  deceased  took  her  own  life  with  pislol. 
and  court  charged  Jury,  In  effect,  to  convict 
defendant  of  murder  If  he.  with  that  Intent. 
prepared  the  pistol,  and  with  malice  placed 
It  where  deceased  could  get  and  thus  use  It. 
said  charge  being  predicated  upon  code. 
which  made  party  principal  who  prepared, 
with  that  intent,  any  means  by  which  parly 

did  not  apply  to  cases  of  suicide,  but  was 
based  upon  theory  that  victim  was  not  cog- 
nlaant  of  Intent  of  accused  in  preparing 
means  for  destruction  of  his  or  her  life. — 
Orace  v.  State,  44  Tex.  Cr.  Rep.  193,  S9  S.  W. 
539. 

TE.  Not  violation  of  any  law  for  person 
to  take  his  own  life  In  Texas,  and  punish- 

statute  denouncing  suicide  or  punishment  of 
those  furnishing  means  by  which  suicide 
;omplished.— Grace    v.    State,    44    Tex, 


Cr.  Rep.  : 


3.  69  e 


:  529. 


•n.     Party  preaeat— As  t«  liaw  far  prlael- 

»al. — Mere   presence   at   time   and   place   of 

of  knowledge  that  crime  was  committed 
doea  not  make  person  accomplice  to  crime. 
— 0"Connor  v.  State,  28  Tex.  App.  Rep.  288. 
IS  S.  W.  14;  Smith  v.  State,  28  Tex.  App. 
Rep.  309,  12  S.  W.  1104. 

Aa  to  preaeaee  at  asnrder,  see  par.  72, 
this  note. 

77.  While  mere  presence  at  time  and 
place  of  homicide  will  not  constitute  one 
principal  to  murder,  nevertheless,  where 
there    Is    evidence    of    previous    conspiracy 

of  his  participation  at  time  Is  not  materia), 
and  under  certain  circumstances  his  mere 
presence  when  crime  was  committed  may 
be  sufficient  act  of  encouragement  to  con- 
stitute bim  principal. — Leslie  v.  State,  42 
Tex.  Cr.  Rep.  <6,  67  8.  W.  069. 
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TS.  Here  tact  that  h«  wai  preaent,  wherg 
ha  does  not  act  to  aid,  aulst,  or  abet  per- 
petration of  crime,  will  not  render  party 
sullty.— People  t.  Woodward,  46  Cal.  a»», 
194.  IS  Am.  Rep.  ITS.  Bee  Slate  ex  rel.  T. 
Tally,  lot  Ala.  tt,  68,  IG  So.  T21. 

See,  alao.  notes.  Gl  Am.  Dec.  STS-JTS;  1 
Am.  St.  Rep.  11;  10  Am.  St.  Rep.  741-741: 
40  Am.  St.  Rep.  *T1. 

TV.  BUH — Party  mrtatmt  at  Hue  Ikeft 
esHHltted  Ih  properly  convicted  under  evi- 
dence BhowinK  that  he  aided  and  abetted. — ■ 
People  V.  WllBOn.  IIG  Cal.  131.  t»»,  GT  Pac. 
123. 

SO.  Though  not  actively  engaged  In  as- 
sault, may  be  convicted  where  he  aided, 
abetted,  encouraged,  or  assisted. — State  v. 
Klein.   19  Wash.   SOS.   SS   Pac.   364. 

81.  8>Hc — PrvBrnee  by  eoaatnctlea  ar 
jB^SHeBi  el  law  le  equivalent  to  actual 
presence. — Commonwealth  v.  Knapp.  J6 
Uaea.   O  Pick.)   496,   Big,   10  Am.  Dec.    491. 


e  aid  t 


agreement  with  him  for  that  purpose.  Is. 
Judgment    of    law,    present    and    aiding    ' 
commlBBlon     of     crime.—Commonweaith 
Knapp.   2G  Mass.    (9  Pick.)    49S,   &18,   2D   Ai 
Dec,   491. 


93.  Unexplained  would  be  • 
tending  to  show  his  complicity  In  trans- 
action.— People  V.  Woodward,  4E  Cal.  299, 
394,  13  Am.  Rep.  176. 

SI.  Muit  encourage  and  embolden  per- 
petrator to  do  deed  by  giving  htm  hopes 
Of  Immediate  assistance,  and  such  act  will 
In  law  be  considered  as  actually  aiding 
and  abetting  blm,  although  no  further  as- 
sistance should  be  given,  as,  1(  person  Is 
present  aiding  and  consenting  to  murder  or 
other  felony,  that  alone  la  sumcient  to 
charge  him  as  principal  In  crime. — Common- 
wealth T.  Knapp.  26  Mass.  (9  Pick.)  496, 
EIS,  10  Am.  Dec  491. 

84.  Party  aat  prcaenl^Aa  la  when  liable. 
— Persons  not  present,  wbo  have  advised 
and  encouraged  the  perpetration  of  crime. 
are  designated  as  accessories,  and  shall  be 
deemed  and  considered  as  principals,  and 
punished  accordingly. — People  v.  Bearsa,  10 
Cal.  68.  (S:  People  v.  Newberry.  20  Cal.  439. 
441:  People  v.  Outeveras,  48  Cal.  19;  People 
V.  Roselle.  73  Cal.  64,  88,  30  Pac.  3G.  Ha. 
State  V.  Hermann,  117  Mo.  639.  636.  33  S.  W. 
1071.  Host,  State  v.  Qeddea,  32  Mont.  fi8.  BE 
Pac.  919.  Okla.  Drury  v.  Territory,  9  Okla. 
196.  eo  Pac.  101.  Ore.  State  r.  Steeves.  19 
Ore.  66,  4J   Pac,   847. 

SS.  Saaie— Aeeesiwry  before  fact,  though 
not  present,  and  In  fact  out  of  state,  at 
time  of  commission  of  crime,  may  be 
charged  In  Indictment,  tried,  convicted,  and 
sentenced  aa  principal. — State  v.  Chapman, 
I  Kev.  320,  321.  See  Slate  v.  Duncan,  7 
Wash.  336.  38  Am.  St.  Rep.  888,  >G  Pac.  117. 


In    I 


S9.     Same— Same— Aeceasory 
robbery   or   any    otber   feloi 

t   present   when   felony   Is   pe 
tempted.    Is    guilty    of 


betor 


ration 


atter 


ted   or 
milled 


felony.— People  v.  Keefer,  GE  Cal.  232,  233, 
1  Pac.  819.  Bee  People  v.  Majors.  66  Cal. 
Its,    62    Am.   Rep.    296.    3    Pac.    S97. 

»0.  SaiBf — Same— MbiiI  be  made  to  ap- 
pi^ar  that  at  that  time  he  was  doing  some 
act  in  furtherance  of  common  design. — 
Tittle  v.  Stale,  36  Tei.  Cr,  Rep.  96,  31  S.  W. 


Saai. 


wllh  parllcula 

nor   keeping 
Tex.   Cr    Rep 


-Same — Psrt; 

rging  him  aa 
iFused    to   ba^ 


irlncipal  In  theft 
anything  to  do 
waa  not  present 
)na    V.    State,    37 


aiding  and  abi 
is  mi-rely  pret 
Ored    by    i 


minal  a 


when  shot  waa 
'ho  called  upon 
deceaeed  to  halt  or  he  would  ahool.  mer- 
tact  thai  he  had  previously  had  a  quarrel 
with  deceased  not  affecting  his  guilt,— 
People  V.  Lelth,  62  Cal.  261,  352.  See  Tanner 
V.  Blate.  92  Ala.  1,   T,  9  So.   S13. 

•S.     Sane — Snme— Party  who  Is  not  pre*. 

aubsequently  receives  and  disposes  of  stolen 
property  for  hiB  own  bentnt  aa  well  as 
ot  thlevea.  with  guilty  knowledge  on  hiB 
part  that  they  were  stolen,  does  not  thereby 
become    accessory    alter    fact,    and    can    not 


stolen 


Icted  s 


HUCh     1 


ty,- 


e  he  Is 


m.     Saa 


-All    I 


imt. 


■irBetlrely.    at   plaee 

and  abetting,  aaslsting,  or  advlBlng.  or 
present  for  purpose  thereof,  are  principals. 
—Boyd  V.  United  States,  142  U.  B.  150,  36 
Ll  ed.  1077,  11  Sup,  Ct.  Rep,  393;  United 
States  T.  anyder,  8  Fed.  806;  United  States 
V.  Snyder,  14  Fed.  654:  United  States  v. 
Hughes,  14  Fed.  T>2;  United  States  v.  Boyd, 
46  Fed:  *ei. 


prop. 
siaKem,    40    Cal,    S99,     601.       See    Street 
State,    39    Tex.   Or.    Rep.    134.    136,    46    S 
677. 

M.  AecOBipllee — A  pp  Ilea  4  Ion  ot  alati 
— Accomplice  Is  not  perpelrator,  under  i 
section  of  code,  although  it  makes  acoi 
pllcea  principals, — People  v.  Chin  Yuet 
Cal.  Unrep,  Igg.  77  Pac.  964. 


95.     Accomplice 


statute,    is    prln- 
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or  aid  ot  any  kind 
ilstlne-  prEnclpal  In 
iccomplEce    to    such 


Rep,  S9«,  30  8,  W.  1071. 

S7.  Party  <■  accomplice  to  burglary  who 
keeps  watch  while  another  perpetrates 
crime.— Wlnfle Id  v.  State,  44  Tex.  Cr.  Rep. 
47B,   72   S.   W.    18*. 

9S.  HBBr — Same — ParlT  held  neeampllee 
and  Bst  prlBcliml  on  trial  (or  arson  upon 
count  In  indictment  charslng  defendant  as 
principal  where  evidence  showed  that  do- 
lendant  had  simply  agreed  with  principal 
offender   to 


of  Ita 


^ 

en 

eep 

ne 

l^in 

gaeed 

in 

prlncl 

!  aid  c 


concealment  of 
iclpal  offender  waa  not  In- 
igent   of   defendant    In   commission 
Dawson  v.  State,  it  Tei.  Cr.  Rep. 


not  accomplice,  under  law  of  this  state.^ 
People  V.  Collum,  122  Cal.  186,  1ST.  G4  Pac. 
689. 

100.  Same — Same — Penoii'ii  mere  knowl- 
rdse  of  coBimlssloB  ot  erlmt.  In  absence  of 
proof  Implicating  him  therein,  does  not 
constitute  him  accomplice,  and  when  he 
testifies  as  witness  his  testimony  will  not 
demand  of  trial  court  chnrire  upon  law  ot 
accomplice  testimony.— Smith  v.  State,  28 
Tex.  App.  Rep.  *09,  12  S.  W.   1104. 

101.  Sbbh — Sane — WllB«e  ran  mot  kc 
rcKBFded  ■■  llKkl  of  accomplice  In  absence 
of  proof  tending  to  connect  him  with  trans- 
action.—O'Connor  V.  Stale,  28  Tex.  App.  Rep. 
288.  13  S.  W.  14;  Smith  v.  Stale.  28  Tex.  App. 
Rep.   109,   12   S.   W.    1104. 

lOa.  HUdFBieaBoni — Thrrr  are  no  ae- 
eoBpIlees,  technically  speaking;.  In  misde- 
meanors: In  such  cases  ordinarily  all  par- 
ticipants are  principals. — Schwarti  v.  State, 
}8  Tex,  Cr.  Rep.   28,   40  8.  W.  978, 

103.  No  accessories  In  misdemeanors. — 
State  V.  Stark,  08  Kan.  G29,  88  Am.  St.  Hep. 
251,  G4  L,  R.  A.  910,  Si  Pac.  243;  State  v. 
Steeves.  23  Ore.  86.  43  Pac.  94T;  United 
States  V.  Sykea,  G8  Fed.  1000;  Bliss  v. 
United  States,  44  C.  C.  A.  224.  106  Fed.  BOB. 

See.  post   II  >71.  972  and  notes, 

BDURE. 


III.    PRACTICE  AND  I 
1*4,      IndletaiFiit  and  lafsraiatlDa — Ne«eB- 

prlnclpal  in  indictment  or  Information.— 
State  V.  Pattereon.  B2  Kan.  336,  34  Pac.  784. 
105.  Party  proceeded  against  as  acces- 
sory should  be  charged  as  such  rather  than 
as  principal,  as  such  course.  If  not  abso- 
lutely necessary.  Is  more  consistent  wllh 
system  of  pleading  which  favors  statement 
of  facts  constituting  offense  as  near  as  may 
be   precisely   as    they   occurred. — People   v. 


Schwarti.  32  Cal.  ICO.  184  (before  code); 
People  V.  Valencia.    43   Cal.   SS2.   E56. 

lot.  But  see  People  v.  Outeveros.  48  Cal. 
19.  25.  refusing  to  follow  the  rule  laid  down 
In  principal  case.  See,  also.  State  v.  Chap- 
man.  8  Nev.  320.   3)1, 

107.  Party  aiding  and  abetting  in  com- 
mission of  crime  should  be  charged  directly 
as  principal  In  direct  terms,  under  the  code. 
—People  V.  Rozelle,  TS  Cal.  84.  gg,  SO  Pac. 
36.      See    People   v.   Outeveros,    48   Cal,   19. 

108.  It  Is  not  error  to  charge  defendant 
as  principal  and  accessory  in  same  Indict- 
ment; under  Calllornia  law  tie  la  treated 
aa  a  principal  and  should  be  prosecuted  as 
such.- People  v,   Davidson,   E  Cal.   133,    134. 

109.  See,  construinfr  state  statutes,  but 
opposing  doctrine  In  above  case.  State  v. 
Beebe,  IT  Minn.  348;  State  v.  King,  9  Mont. 
445.  450,  24  Pac.  265;  Campbell  v.  Common- 
wealth. 84  Pa.  St.  187.  200. 

110.  Particular  acts  which  establish  his 
aiding  and  abetting:  crime  must  be  stated. 
— State  V.  Steeves.  21  Ore.  85,  4  Pac.  947. 
See  People  v.  Campbell.   40  Cal.  129. 

111.  Same  —  Saaie  —  Dsetrlne  aDBOOaeed 
la  People  V.  Campbell,  40  Cal.  129,  reviewed 
In  People  v.  Outeveraa.  43  Cal.  19.  which 
held   that,  statute  having  abrogated  dlsttn- 

each  might  be  Indicted,  tried,  convicted,  and 
punished  as  principal.  This  doctrine  was 
reantrmed  In  People  v.  Roielle.  78  Cal.  84. 
20  Pac.  36;  but  In  those  cases  defendants 
were  present  aiding  and  abetting  and 
would  have  been  principals  In  second  de- 
gree at  common  law. — See  State  V.  Steeves. 
29   Ore.   SB.  4   Pac   147. 

lis.  Acts  of  accessory  constituting  of- 
fense which  are  required  to  be  stated  in 
indictment  must  be  different  from  acts  con- 
Btilutlng  one  a  principal  offender. — People 
V.  Trim.  33  Cal.  TE.  T9   (before  code). 

113.  Allegation  of  such  facts  as  would 
have  been  sufUcient  to  show  his  guilt  as  ac- 
cessory at  common  law  Is  aufllclent  to 
charge  him  as  principal  under  statute. — 
People  V.  Rozelle,  T8  Cal,  84.  89.  20  Pac.  36: 
People  V.  Nolan,  144  Cal.  7B.  79,  77  Pac,  TT4. 
See  MoBl.  State  v.  Olelm,  IT  Mont.  IT,  23. 
B2  Am.  St,  Rep.  655,  31  L.  R.  A.  294,  41  Pnc, 
998.  N.  D.  State  v,  Kent.  4  N.  D.  6TT.  682. 
27  I.  R.  A.  886.  82  N.  W.  831.  Ore.  StAte  v. 
Steeves,  23  Ore.  85.  91.  4  Pac.  t4T;  State  v. 
Miller.  43  Ore,  826,  330.  T4  Pac.  6GS.  Waak. 
Stale  V.  Duncan.  7  Wash.  338,  340,  88  Am. 
St.  Rep.  888,  SB  Pac.  117;  State  v.  White.  10 
Wash.  611,  613,  33  Pac.  160,  41  Id.  442.  Com- 
pare: Flimer  v,  people,  1B3  111.  123,  12T.  38 
N.  E.  66T;  State  v.  OlfTord.  19  Wash.  4S4. 
4S6.  53  Pac.  T09;  State  v.  Morgan.  21  Wash. 
366.  367.  58  Pac.  215;  State  v.  Norrts,  17 
Wash.  453.  5B1,  67  Pac.   982. 

114,  Pact  that  Information  merely  In- 
formed defendant  that  his  alleged  crime 
consisted  not  in  perpetration  of  offense  by 
his  own  hands,  but  In  aiding,  abetting,  and 
procuring  some   one  else   to  perpetrate   it, 
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without  cotnc  further  and  allcKlns  whether 

crlma  at  tlnia  of  commlRslon  of  allesed 
ktU,  will  not  affect  lite  substantial  right.— 
People  V.  Roselle,  T8  Cal.  84,   91.  20  Pac.  3G. 

III.  Bbhc  —  9aH«  —  iBdlctaent  acaloat 
mtttmmorr  must,  in  addition  to  other  matter, 
contain  all  that  would  be  necessary  In  In- 
dictment ae&lnst  principal. — People  v. 
Thrall,  GO  Cal.   41G,  til. 

11«.  CharKlng  In  one  count  defendants 
as  prlnclpftla  and  tn  another  count  as  ac- 
cessories, or,  rather,  as  prlnclpata  in  sec- 
and  dcKree.  la  not  ohjectlonable.  aa  code 
did  not  alter  substance  of  Practice  Act, 
altbouBta  It  changed  Its  pbraseology. — Feo- 
[■le  ▼.  ShepardaoD,  48  Cal.  iS».  199.  See 
Sute  T.  Hamlin.  41  Conn.  9G,  111,  86  Am. 
Rep.  Bt. 

See  note.  El  Am.  Dec.  873-376. 

in.  CbarglnK  defendant  with  forgery  In 
(Int  count  and  with  being  accessory  before 
tact  to  utterliiB'  of  Instrument  by  third  per- 
son In  second  count  charges  different  of- 
fense in  each  count,  and  conviction  of 
fDrgery  under  flrst  count  Is  not  repugnant 
to  conviction  as  accessory  before  fact  In 
uttering  of  Inatrument  In  second  count. — 
Pettes  T.  Commonwealth,  IZ8  Mass.  2*3,  144. 

118.  Fact  of  aiding  and  abetting  must  be 
■0  sUted  In  Indictment,  aa  defendant  Is 
enlltled  to  be  Informed  of  particular  acts 
which  be  Is  alleged  to  have  committed, 
although  aa  accessory  he  must  be  Indicted. 
IrUd,  and  punished  as  principal, — People  v. 
Campbell.  40  Cal.  129,  141.  See  People  v. 
Schwartx.  tt  Cal,.  180;  People  v.  Trim,  89 
Cal.  76. 

lis.  Upon  Indictment  for  murder  prlncl- 
'  pal  and  accessory  are  alike  guilty  of  aame 
oirenae.  although  rules  of  pleading  require 
that  accessory  shall  be  charged  as  such 
and  not  aa  principal. — People  ?.  Valencia, 
11  Cat.  E61,  SEE. 

tin.  Where  doubt  exists  whether  evi- 
dence will  show  that  defendant  was  prin- 
cipal or  accessory  he  should  be  charged 
In  one  count  aa  principal  and  in  another 
aa  accessory,  and  there  would  be  neither 
two  offenses  charged  In  Indictment  nor 
would  two  counts  be  Inconsistent, — People 
V.  Valencia,  43  Cal.  G53,  GEE.  See  People  v. 
Schwartz,  It  CaL  7E;  People  t.  Campbell, 
4*  Cal.   111. 

121.  8aH(— anHdeney  of— As  to  Kencr- 
ally. — Under  statute  there  are  two  modes 
of  action,  either  of  which  renders  actoi 
■cceaaory.  and  In  one  case  Indictment  should 
follow  statute  and  allege  that  defendant 
"Btood  by,  aided,  and  abetted,  and  aaslsted," 
and  In  other  case  that,  "not  being  present" 
aiding  and  abetting  or  aaslstlng,  "hath 
advised  and  encouraged  perpetratton  of 
rrlme":  and  It  It  be  doubtful  as  to  which 
of  these  modes  Is  proper  one,  both  should 
Iw  charged. — People  v.  Bchwarti,  11  CaL 
ItO.  114. 


prtaelval,  but  It  la  attempled  to  allege  facts 
showing  offense  to  have  been  committed  by 
another,  and  that  he  aided  and  abetted  or 
encouraged  and  advlaed  perpetration  of 
crime,  such  facts  must  be  stated  as  would 
formerly  have  constituted  defendant  acces- 
sory.— People  V,  Rozelle,  78  Cal.  84,  87.  10 
Pac.  86.  Bee  People  v.  Schwarti.  11  Cal. 
160,  lei;  People  v.  Trim,  39  Cal.  7G,  79; 
People  T.  Campbell,    40  Cal.   ISO. 

113.  Where  party  is  proceeded  against 
as  accsBSory  he  should  be  charged  as  such 
rather  than  as  principal,  for  reason  that 
such  course.  If  not  absolutely  i 
la  more  consistent  with  our  a 
pleading,   which 


IBtltuI 


nearly    as    may    I 


precisely  as  they 
should  be  taken  to  state  acts  of  defendant 
aa  fully  as  they  are  stated  In  statute. — 
People  V.  Rozelle,  78  Cal.  84.  88.  30  Pac.  38. 
See  People  v.  Schwarti,  33  Cal.  160,  164; 
People  V.  Campbell.   40  Cat.   119. 

■n  ID  cleat   to   canatltiite   defendant   aeerHfeeiFy 

at  common  laiv  charges  him  aa  principal 
under  statute.— People  v.  Rozelle.  73  Cat 
84,  89,  BO  Pac.  S«.  Idnho.  Territory  v.  Guth- 
rie, i  Idaho  393.  17  Pac.  39.  La.  State  v. 
Lltlell.  4E  La.  EGG.  It  So.  7E0.  Mont.  State 
r.  Glelm.  IT  Mont.  17.  Gl  Am.  St.  Rep.  655, 
11  I.,  n.  A.  894.  41  Pac.  998. 


charge  of  feloniously  utter- 
ing, publishing,  and  passing  controller's 
warrant,  wllh  advising  and  encouraging,  ut- 
tering, publishing,  and  passing  of  such 
warrant  with  Intent  to  cheat,  etc..  Is  suf- 
ficient under  slatule.  which  abrogates  dis- 
tinction previously  existing  between  prin- 
cipal and  accessory  before  fact. — People  v. 
Cryder,  6  Cal.  S3. 

m.  Same — Sane  —  CharslBc  two  as 
*rlael»als,  one  as  chief  perpetrator  and 
other  as  present,  aiding  and  abetting,  la 
valid,  and  It  Is  Immaterial  which  of  them 
Is  alleged  to  have  given  mortal  blow,  as 
Injury  given  by  one  1b  In  contemplation  of 
law  Innicted  by  each.— People  v.  Bearas,  10 
Cal.  ES,  69.  See  People  v.  Newberry,  10 
Cal.  439,  411;  State  v.  Hermann,  117  Mo. 
619.   E3S.  13  S.  W,  1D71. 

I2T.  Sane — Same -— ladletaacat  ekarxlaR 
■Idlag,  abettiac,  ttr„  before  faet.— Indict- 
ment charging  that  "before  the  commission 
of  said  felony  defendant  did  .  .  .  counsel, 
aid.  Incite,  and  procure,"  Is  unobjectionable, 
and  Is  substantially  common-law  chargs 
against  defendant  as  accessory.— State  v, 
Qlelm,  IT  Mont.  IT,  El  Am.  St.  Rep.  6EG,  31 
L.  R.  A.  194,  II  Pac.  998. 


Sane  —  Sane  . 


infomiatlon      wblel 


Ul.     Same — SaH*- 


•   where    detead- 


mclenl,  and  acts  constituting  or  making 
n  accessory  may  be  given  In  evidence. — 
oplB  V.  Roielle,  78  Cal,  84.  91,  10  Pac.  36. 
,20.  Charging  defendant  with  feloniously 
mlshlng  and  causing  to  be  furnished  In- 
dicating   liquor    to    Indian    contrary    to 
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statute  suMcEently  charges  him  as  principal 
under  code.— People  v.  OustI,  113  Cal.  ITT. 
17R,  46  Pac.  2G3. 

ISO.  StatlnR  facts  lufllcient  to  constitute 
defendant  accessory  at  common  law  shows 
him  to  be  guilty  as  principal  under  act. — 
People  V.  Rozella,  78  Cal.  84.  89,  20  Pac,  aS, 

181.  Which  does  not  allege  whether  de- 
fendant was  present,  aiding  or  abetting, 
or  -not  being  present,  advised  or  encour- 
aged perpetration  of  crime,  but  mernly 
charges  defendant  with  encouraginK  and 
advising  and  with  aiding  and  assisting  and 
procuring,  la  aufnclent  to  charge  him  as 
principal.— People  v.  Rozelle,  TS  Cai.  84.  90. 
20  Pac.  se. 

ISa.  Sane— Wtaea  aet  ■■»«!>  at  .^Indict- 
ment charKing  defendants  as  accessories 
before  fact  in  case  of  murder  Is  fatally  de- 
fective where  It  falls  to  allege  that  party 
was  murdered,  as  every  allegation  Is  neces- 
sary In  such  an  Indictment  which  would  be 
necessary  had  indictment  been  against 
principal  felons  themselves. — People  v. 
Crenshaw,  46  CaL  OG. 

ISS.  laatrartlOBS  to  Jary— Brronrciu. — 
Instruction  to  Jury  as  follows:  "If  you 
believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  com- 
inse  charRed   In   the  Informa- 


t  the  s 


other  person  or  persons 
then  you  should  And  the  defendant  guilty," 
Is  erroneous,  for  reason  that  aside  from 
party  directly  committing  crime  no  one  is 
Kullty  as  principal  unless  he  aids  and  abets. 
—People  V.  Dole,  182  Cal.  486.  192,  68  Am. 
St.  Rep.  BO,  E5   Pac,  E81, 

184.  Instruction  to  Jury  that  all  persons 
concerned  in  commiaaion  of  felony,  whether 

offense  or  aided  or  abetted  in  its  commis- 
sion, though  not  present,  are  to  be  tried 
and  punlahed  as  principala,  la  erroneous 
as  charginK  in  disjunctive  that  one  who 
either  aids  or  abets  is  guilty. — People  v, 
Complon.  123  Cal.  403,  412,  56  Pac.  44.  See 
People  V.  Dole,  122  Cal.  186.  68  Am.  St.  Rep. 
60.  B5  Pac,  681;  People  v.  Warren,  130  Cal. 
673,  682,  63  Pac.  87;  People  v.  Morlne.  138 
Cal.  626.  620,  72  Pac.  1E6;  State  v.  Corcoran, 
7  Idaho   220,   242.   61    Pac.   1024. 

185.  Instruction  telling  Jury  that  to  ren- 
der person   accomplice,   he 


I    the 


lal    I 


Iclpat 


defendsnl 

of  this  secllon.  she  should  have  asked  for 
such  Instruction.- People  v.  Baikweil.  113 
Cal.  269.  261.   76   Pac.   1017. 


On    1 


'    of   I 


mplic 


3  hold 


If 


thoriied  on  bare  statement  of  defendant 
that  he  had  nothing  to  do  with  it  at  all 
where  there  is  no  evidence  that  he  was  not 
present  at  commleslon  of  crime. — Qallowav 
V.  State,  44  Tex,  Cr.  Rep.  220,  70  S.  W.  211. 
1)17,  Sane — Samr— Jm  lareeay, — Instruc- 
tion  to  Jury  upon  Indictment  tor  larceny. 


charging  that  It  was  not  necessary,  t 
defendant  guilty  of  offense  charged,  that 
he  should  be  proved  positively  to  have 
stolen  something,  as  to  prove  that  he  was, 
with  one  proved  to  have  stolen  In  Indict- 
ment, and  saw  him  steal  without  Inter- 
ference on  his  part  to  prevent  It,  burden 
was  upon  him  to  prove  his  innocence,  other- 
wise he  would  he  held  guilty  as  accessory. 
Is  erroneous. — People  v.  Ah  Ping,  ST  Cal. 
188,   490. 

138.  Instruction  upon  law  ot  principals 
on  trial  for  theft  In  connection  with  de- 
fendant's keeplnx  watch  to  prerent  Inter- 
ruption of  those  engaged  In  theft  Is  error 
where  there  Is  no  testimony  calling  for 
such  charge. — Tittle  v.  State,  tG  Tax,  Cr. 
Rep.  96,  21  S.  W.  <7T. 

13B.  Same — Sane — !■  mBr«(r. — Charge  to 
Jury  on  Indictment  for  murder  In  flrat  de- 
gree,  that  If  they   were   aatlaOod  from  evl- 

of  alleged  killing,  and  that  deceased  was 
In  fact  killed  at  time  and  place  stated,  and 
that  defendant  and  some  other  person  at 
same  time  and  place  flred  at  deceased,  and 
that  one  or  both  of  shots  killed  him.  then 
if  they  were  in  doubt  which  of  shota  pro- 
duced fatal  result  they  should  answer  In 
atnrmallve,  and  say  that  defendant  did  kill 
him.  la  erroneous.- People  T.  Woody.  4E  Cal. 
289.   290., 

110.  On  trial  of  defendant  charged  as 
principal  to  murder  committed  by  another. 
It  la  error  for  charge  of  court  to  interlock 
defendant's  guilt  with  Intent  of  actual 
slayer:  such  defendant  should  be  tried  and 
adjudged  according  to  Intent  with  which 
he  may  have  participated  In  killing.— Leslie 
V.  State,  42  Tex.  Cr.  Rep.  SG,  5f  S.  W.  669. 

141.  To  make  defendant  charged  as  prin- 
cipal to  murder  committed  by  another 
BUlUy.  he  must  have  been  present  at  time 
and  place  and  then  and  there  by  his  ex- 
press malice  aforethought  aided  slayer  In 
committing  homicide,  and  charge  of  court 
which  simply  Instructs  Jury  that  if  actual 
slayer  killed  deceased  of  his  express  malice 
aforethought,  and  defendant  knew  of  his 
unlawful  Intent  and  was  preaent  and  aided 
him.  he  would  be  guilty  in  same  degree  as 
alayer,  la  erroneous. — Leslie  V.  State.  42 
Tex.  Cr.  Rop.  66.  67  S.  W.  669.  See  Red  v. 
State,  89  Tei.   Cr.   Rep.   414,   46  S.  W.  408. 

142.  Sane — Same — Wlirre  ibe  evidence 
■liown  no  BidlBK  and  abcttliiK. — Where  evi- 
dence does  not  disclose  any  aiding  and 
abetting  by  defendant  which  would  make 
him  principal  in  crime.  Jury  should  not  be 
instructed  that  they  need  not  acquit  him. 
even   though  they  believe   that  he  was  not 


ow  or  literal 
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aid,  given  unneooMarlly,  ao  that  Jury  could 
have  m  IB  understood  or  mlBSpplIed  meaning 
ot  vord.— People  T.  Morlne,  US  Cal.  Sit, 
<31.  71  Pac   1C<. 

144.  InBtructlon  to  Jury  that  all  perBons 
who  aid  or  Hbet  In  cominlBalon  of  crime, 
IhouKh  not  present,  shall  be  prosecuted  and 
punished  as  principals,  although  erroneous, 
mar  be  cured  by  direct  and  clear  statement 
0(  law  In  other  parts  o(  charge,  aa  where 
Jury  are  told  elsewhere  that  all  persons 
who  "aid  and  abet  In  commission  of  crime 
are  prlnclpalB,"  and  "In  every  crime  or 
public  offense  there  must  Giiat  united  or 
Joint  operation  of  act  and  Intent  or  crim- 
inal negligence." — People  v.  Warren.  ISO 
Cal.  <T8,  esi,  SSI,  lai.  G3  Pac.  SS,  ST. 

14E.  Instruction  ID  Jury  that  If  tbey  Bnd 
from  consideration  of  all  evidence  that  It 
points  as  clearly  to  another  person  who 
committed  crime  In  question  as  It  does  to 
defendaDt,  and  tf,  after  full  and  fair  con- 
aideratlon  of  all  evidence,  they  entertain 
any  reasonable  doubt  as  to  whether  defend- 
ant Is  guilty  party,  then  they  should  acquit 
bim.  Is  properly  modified  by  Instruction  that 
iinleas  they  And  from  evidence  beyond 
reaaonable  doubt  that  such  other  party  Is 
guilty  party  and  that  defendant  aided  and 
abetted  him  In  committing  crime. — People 
V.  Ab  Irfin,   9S   CaL   IIS,    St  Pac.   S80. 

IMl  SaH«— Hot  ensnemis.  —  Charge  of 
court  with  regard  to  principals,  requiring 
Jury  to  believe,  before  they  were  authorized 
lo  convict,  that  defendant  was  present  and 
acted  as  principal  In  breaking  ot  jail,  suf- 
ficient, where  evidence  positively  Identini 


•  »1 

iirder. 


t    belnf 


erlnsr 


with  lock  of  Jail.— StarkB  v.  State,  ti  Tex. 
Cr.  Rep.  111.  41  B.  W.  ITS. 

14T.  Instruction  to  Jury  that  if  they  be- 
lieve from  evidence  that  defendant  waa 
present  at  time  of  killing,  and  unlawfully 
and  with  malice  aforethought  committed 
deed  himself,  or  aided  and  abetted  In  kill- 
ing,   they    should    find    him    guilty.    Is    not 

was  charged  with  having  been  actual  per- 
petrator of  crime,  where  evidence  showed 
that  he  waa  present  aiding  and  abetting 
killing.— People  v.  Ah  Fat,  48  Cal.  61,  83, 

14S.  If  Jury  found  from  evidence  beyond 
a  reasonable  doubt  that  defendant  was  In- 
formed of  object  of  parties  In  going  to 
premises,  and  did  hold  horse  while  he  or 
another  set  tire  to  house,  they  should  be 
found  guilty,  Is  not  erroneous,  as  It  is  not 
Instruction  as  to  how  ihey  should  And  facta 
to  be.  but  one  as  to  conclusion  that  should 
be  drawn,  if  tbey  found  facts  stated  to  be 
true. — People  v.  Jones,  113  Cal.  AG.  70.  SB 
Pac.  M8. 

149.  On  prosecution  for  rape,  that  If  they 
are  satisfied  from  evidence  that  defendant 
stood  by  at  time  offense  was  alleged  to 
have  been  committed,  but  did  no  act  to  aid, 
assist,  or  abet  aame,  they  were  to  And  him 
not  giHlty,  Is  not  error. — People  v.  Wood- 
ward, U  Cal.  IBS,  114,  It  Am.  Hap.  I7<. 


ttO.  On  trial  ot  accesaory  to  i 
where  Judgment  of  conviction  ot  principal 
was  Introduced  In  evidence,  and  court  er- 
roneously charges  Jury  that  said  evidence 
was  conclusive,  and  not  prima  facie  only 
of  guilt  of  principal,  such  charge  is  harm- 
leas  error  not  calculated  to  Injure  defend- 
ant's rights.- Dent  v.  State,  43  Tex.  Cr, 
Rep.  lis,  OS  S.  W.  617. 

IDl,     Verdict — AeqaMtal  ot  prlnelval — Et- 

aiders  and  abettors  could  be  convicted 
though  chief  actors  or  prlnclpalB  In  first 
degree  had  been  acquitted,  and  statute  has 
not  altered  law  in  this  respect. — People  v. 
Newberry,  10  Cal.  439,  441.  afllrmlng  People 
T.  Bearsa,  10  Cal.  St. 

IBS.  Same — Sane — SoBe  —  AeeeBBory  be- 
fore fact  couM  not,  at  common  law,  be  tried 
or  convicted  without  previous  trial  and 
conviction  of  principal. — People  v.  New- 
berry. 20  Cal.  439,  441.  Bee  People  v.  Bearse, 
ID  Cal.  IS.  09;  Commonwealth  v.  Phillips, 
16   Mass.    413:   State   v.    Bteeves,    29    Ore.    86, 


.   947. 


matter    how    ' 


guilt. — People 
1K4.      Bane — 

— Acquittal     ui 
manslaughter  < 


be  afterwards  tried,  no 
.elusive  subsequently  dls- 
f  might  be  of  prlnclpars 
Newberry,  10  Cal.  439,  441. 


charged  with  prin- 
cipal na  bar  to  prosecution  of  party  charged 
as  accessory  before  tact. — State  v.  Bogue, 
51  Kan,  T9,  14  Pac.   410. 

IBS.  Same — Convlctloa — Uadcr  (ke  stal- 
■te. — Persons  standing  by  and  aiding,  abet- 
ting, or  assisting,  and  persons  not  present 
who  have  advised  and  encouraged,  perpetra- 

convicted  or  acquitted  without  reference  to 
previous  conviction  or  guilt  of  other  under 
statute,— People  v.  Bearss,  10  Cal.  SB.  69; 
People  V,  Newberry,  10  Cat.  439,  441. 

168,  Properly  convicted  as  principal  un- 
der this  section  of  code  upon  Information 
charging  with  crime  of  robbery  Jointly  with 
others,  where  on  separate  trial  she  was 
convicted  on  evidence  clearly  showing  that 
other  defendants  actually   committed   crime 

of  such  crime  by  defendant's  Information, 
which  advised  and  encouraged  Its  commis- 
sion.—People  v.  Nolan,  144  Cal.  76,  TT,  77 
Pac  77*. 

1ST.  Save — Saaie — Saaie  —  Coavletloa  of 
oae  of  eeveral  prlnclpalii  and  ■eecssorles  In 
suit  charging  them  all  as  principals  is  not 
acquittal     of     another     charged     separately 


*  lOH.  Save — Saaie — Some  —  Party  bettlag 
Bl  mate  of  faro  and  wagering  sum  of  money 
against  bank  kept  at  game  can  not  be  held 
accessory  to  crime  of  gaming.  Intent  In 
case  of  betting  at  game  being  quite  dlfter- 
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I   tm  dlali>ctleB   t 


.   13S,   136. 


and  convtct«d,  and  also  to  enable  couri 
properly  to  predicate  Us  charge  as  to  a''- 
cessory'a  punishment. — Dent  v.  State,  tl 
TBI.  Cr.  Rep.   ISe,  <B  S.  W.  «T, 

IM.     DlatlBcalahlHsi     Cllne     v.    State.    36 


IV,     HVIDENCH. 


>.   310, 


S.  W.  109».  37  Id.  712;  KIrby  v.  UnlteJ 
States.  114  U.  8.  47,  41  I~  ed.  890,  IS  Rup. 
Ct.  Rep.  GT4. 

conatltute   part   of   res   Kest».   occur   during  iS7,      is    merely    prima    facie    evidence   of 

pendency  of  criminal  enterprise,  and  are  In  guilt,    and    may    be    committed    on    part   of 

furtherance  of  Ita  objects. — People  v.  Stan-  acctsBory  ho  as  to  entitle  him   lo  acquittal 

ley.  *T  Cal.  IIJ,  111,  17  Am.  Rep.  401;  People  if    he    can    prove    Innocence    of    principal. — 

V.  Moore,  4E  Cal.  18,  Dent     v.     State.     43     Tex.    Cr.     Rep.     IM,     S5 

IM.     Sane — Aa  ta  tkc  aivht  st  hb  aceaoi-  ^-  ^-  *>^- 

pitee.  evidence  not  admlBBlble   as   a.  part  of  isg.     ig  prima  facie  evidence  of  that  fact 

the   res  g-eslte,   but    is  admissible   as    an   act  upon  trial  ot  accessory  before  fact,  but  uot 

connected    with    the    event    showtnK    guilty  conclusive,   and    other   evidence    of   commls- 

intenl.— People    v.    Welsh,    63    Cal.    167.    168.  gion    of  crime    by  principal   is  admissible.— 

See   People  v.  Wong   Ah  Ngow,   5*   Cal.   151,  stale    v.    Mosley,    31     Kan.     SBG.    4    Am.    Cr. 

163.  3G  Am.  Rep.    69;  People  v.    Ramlrei.  66  Rep.     5J>,    3    Pac.    78!:    State    v.    Olelm,    17 

Cal.     sas,    B37,     38    Am.    Rap.    73;    People    v.  Mont.    IT,   6!  Am.   St.   Rep.    666.   81   L.  H.   A. 

aiancoll.  74  Cal.  643.   644.   IS  Fac.  610;  Peo-  2B4,   41   P(,c,   tigg. 

pie  v.    Irwln,   77   Cal.    434,    B0«,   80   Pac.   66.  ,„      .            „.i            _.     .     .    ^_.  . 

1««^    State    V.    McQee,    81    Iowa    17,    23.    46  _^"-     8-— » ""*    Prt-elp.!    tried,    «•>. 

N.  W.  764.   Kan.  Slate   v.   Crowder,    41    Kan.  '"'•*  «-d  «-«e«eed  to  penitentiary  before 

101     111     SI    p«,.    Bn«     1=    aiBtB  V    fniiahnn  accessory  has  knowledge  of  facts  e St abllsh - 

1?   li     knl     ^44     4M*   ^7'  ^n     Kfl      M       s^^■;  ">«    oriminall.y    of    principal.    Judgment    of 

;^;h«™     M   M«    «    73      s    ..    a;,.fl  t  -conviction    against    principal    is.    as    to    ac 

V.    Barham.    88    Mo,    67.    7a.     n.    H.    State    v.  .m   .      ,       _.a                 •            _>  -* 

Palmer     6B  N     H     316     230     20    Atl     6      Tei  cessory,     sufficient     evidence     of     convlctlo.i 

MrKenil.    V    'atate     82    Te.     Cr     R-n      B68'  "'  P'"''"clP"'  a"^  "'  •■'»  gmlt.— Dent  v.  State, 

679     40  Am    St     Rep    n6     15   B     W     426  "  "^"^  '^'-  "'"■  '"■  "  ^-  "■  '"■ 

See  notes,  96  Am.  Dec.  66;  3  Am.  St.  Rep.  """     CormboratlBB— Mere   ■■■kekoUer   ■■ 

^g-j  nrlthrr  principal  nor  •ecoBpiice  whose  tes- 
timony   Is    required    to    be    corroborated     to 

101.      DiatlBgiilahlBKi    People  v.  Collins.  48  justify  conviction   based   alone  on   It   in   of- 

Cal.    377,    278;    People    v.    Howard,    136    Cal.  tense    of    betting    upon    election.— Schwarta 

266.    273,    67    Pac.    148.      See    Blake   v.    State.  y.  State.  38  Tei.  Cr.  Rep.  26,  40  8.  W.  »7S. 
3   Tex.    App.   681,    G8S. 


IS2.  Sane — CodIciuIobs  of  principal. — 
On  trial  o£  accomplice  for  murder,  confea- 
nions  ot  principal  are  competent  evidence 
against  him.  and  make  case  one  of  positive 
evidence  notwithstanding  alt  other  facts 
are  circumatantlal  In  evidence. — Thomas  v. 
State,  13  Tex.  Cr.  Rep.  20,  63  S.  W.  919. 

163.  Sane — DerlBralloBa  of  cob  federate 
made  after  alleged  defense  waa  fully  con- 
summated are  not  admissible  against  ac- 
cused.—-People  V.  Aleck,  61  Cal.  137.  139. 
See  People  v.  English.  62  Cal.  212;  Ppopls 
V.  Uwahah.  61  Cal.  143;  Ppople  v.  Qoniales. 
71  Cal.  669,  B7E.  11  Pac.  783;  People  v,  Irwln, 
77  Cal.  491.  606,  30  Fac.  66;  Lamb  v.  Har- 
baugh,  lOS  Cal.  680.  B96,  39  Pac.  66;  Stale 
T.  Johnson.  40  Kan.  266,  268.  19  Fac.  719; 
Slate  V.  Hinkle,  33  Ore.  91,  98,  64  Pac.  166; 
Williams  V.  State,  40  Tex.  Cr.  App.  666.  696. 
61  8.  W.  224, 

l<4.  SBBie  —  jBdgmrnt  at  cDnvlrtlsB 
BKBlBat  principal  Is  not  InadmlsBible  on 
Irlal  of  accessory  for  murder  upun  ground 
thai  the  latter  wax  entitled  under  consti- 
tution to  be  confronted  with  wltnesBe^ 
against  his  principal. — r>ent  v.  State.  4) 
Tex.  Cr.  Rep.  126.  66  S.  W.  627. 

166.  Admissible  in  evidence  on  trial  of 
accessory  lo  show,  as  authorized  by  Texas 
code,     that    said     principal    has     been     tried 


mptloi 


»BdBC 


to 


lendai 


generally. — Where  evidence  shows  that 
It  was  flred  by  one,  and  that  de- 
urged  and  encouraged  and  aided 
and  assisted  him  to  kill,  legal  presumption 
from  such  conduct  and  acts  is  that  defend- 
ant Intended  to  kill  deceased,  and  in  such 
case  he  Is  considered  as  guilty  of  crime  In 
same  manner  as  If  he  had  actually  slain 
deceased  with  his  own  hands. — People  v. 
Jamarlllo,  67  Cal.  Ill,  111. 

172.  Fact  of  conspiracy  being  proved 
against  prisoner  Is  to  be  weighed  as  evi- 
dence in  case  having  tendency  to  prove 
that  prisoner  aided,  although  It  1h  not  to 
be  taken  as  legal  presumption  of  hla  hav- 
ing aided,  unless  disproved  by  him,  u  It 
Ib  question  of  evidence  to  be  considered 
by  Jury.— Commonwealth  v.  Knapp.  36 
Mass.    (9   Pick.)    496,   619.   20   Am.   Dec.   191. 

173.  Where     Jury     are     of     opinion     that 


1    of    ( 


>   aid    I 


ind     In 
night    have    given 


■    of    I 


,    It    i 


there  to  carry  Into  effect  concerted  crime, 
and  It  is  lor  him  to  rebut  that  presumption 
by  showing  Jury  that  he  was  there  for 
other  purposes  unconnected  with  conspiracy. 
— Commonwealth  v.  Knapp,  36  Mass.  (» 
Pick.)    496,    619,    20    Am.    Dec.    491. 
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174.     SBMelrBcr  •(— BTldemn  mniit  Bhcw 

thai  abettor  wod  actually  aldlnif  and  abet- 
ting perpetrator  at  time  o[  murder. — Com- 
monwealth T.  Knapp,  IS  Uass.  (>  Pick.)  49B, 
£18,  20  Am.  Dec.   191. 


slon  of  crime. — Commonwealth  v.  Knkiip,  it 
.  Masa.  (9  Pick.)  4S«,  EIS.  10  Am.  Dec.  i»l. 
17a.  Baaae — EdAcace  nnat  akaw  abettor 
■nmm  la  altnatlaa  br  asrecHeat  with  perpe- 
trator of  crime  or  with  his  previous  knowl- 
«dBe  conaentlnK  to  the  crime  and  for  pur- 
pose of  rendering  aid  and  encouraKcment 
In  commission  of  It. — Commonwealth  v. 
Knapp.  It  U&as.  (*  Pick.)  4>*,  G18,  10  Am. 
Dec.  491. 

■Ceaav  ekaTKCd  la  ■■Clctateat,  otherwlsa  the 
cause  will  not  be  proved. — People  v.  Pagan, 
91   Cal.    210.  IS4,   SI    Pac.   10. 


carder  which  clearly  shows  that  there  waa 
nght  between  one  of  defendants  and  de- 
ceaaed  In  which  other  defendant  took  part 
and  both  Inflicted  Injuries  upon  deceased 
Is  sumcient  to  chs,rKe  them  both  as  prin- 
cipals, and  they  are  neither  accessories 
before  fact  nor  anything  else  but  princi- 
pals.— People  V.  Weber,  ifi  Cal.  391,  193,  S 
Pac.    S7S. 


17*.     Saa 


cae*  ahowlMK  defeadaat 
naa  aeecaavUee  is  sufflclent  to  austaln  con- 
viction under  Indictment  charglna:  him  aa 
principal. — State  v.  Branton,  IS  Ore.  Gil,  G( 
Pac.  187. 

I8i.  Sbmc  —  BvMeaea  afeowlac  fatal 
woaad  was  ■•<  laUetc«  by  defendant, 
but  that  he  participated  In  encounter  be- 
tween bis  cod efen dent  and  deceased  and 
actually  aided  and  abetted  former  In  con- 
flict In  which  deceased  was  killed,  held 
euRlclent  to  sustain  verdict  of  manslaughter 
under  this  section  of  code. — People  v.  Mo- 
rlne.    I»   Cal.    616,    BIT,    TI    Pac.    16«. 

lit.  Evidence  which  shows  that  although 
defendant  did  not  Inflict  fatal  wound  yet 
he  participated  In  encounter  which  took 
place  between  codetendanl  and  deceased, 
and  actually  aided  and  abetted  former  In 
conflict  in  which  deceased  was  killed,  Is 
sulflclent  to  luatlfy  verdict  of  manelaughter. 
—People  V.  Morlne,  13S  Cal.  616,  617,  71  Pac, 
1<6. 

ISt.     9aMe— la    waer 
aecBBiall*e    to    crime,    he 
Implicated    In    crime,     bu 
tend  at   least 
with  party  on 


Tlctinn  of  party   under  Indlctmi 
party  us  principal  in   offena 


with 


make  witaeaa 
St  not  only  be 
rime,  but  testimony  must 
show  that  he  was  acting 
lal,  against  whom  he  testi- 
fied, and  unless  such  Is  his  attitude  In  case. 
court  Is  not  required  to  charge  law  of 
accomplice  testimony  as  to  his  evidence. — 
Giles  V.  State,  41  Tex.  Cr.  Rep,  B«l,  67  S.  W. 


that  evidence 
should  establlBh  that  he  burned  house  him- 
self or  applied  torch  to  building  with  hts 
own  hands. — People  v.  Trim.   I)  Cal.  16,  7). 

1S4.  iBBBactcat  —  Elvldeaee  ahowlMC 
yarly  te  be  aeecaavry  will  not  support  con- 
viction under  information  charging  bur- 
glariously breaking  and  entering  dwelling. 
— State  V.  Morgan,  11  Wash.  tit.  Gt  Pac. 
IIG;  State  V.  Norrls,  17  Wash.  4EI,  461. 
67  Pac.  981. 

ISO.  Saaie— Party  ladleted  aa  vHaelval 
can  not  be  found  guilty  upon  evidence 
showing  him  to  be  merely  accessory. — Peo- 
ple V.  McQunglll,  41  Cal.  *t».  4)1.  See 
People  V.  Trim,  19  Cal.  7E;  People  v.  Camp- 
bell, 40  Cal.   lis. 

116.  Can  not  be  found  guilty  aa  acces- 
sory In  "advising  or  encouraging"  offense 
upon  evidence  merely  proving  his  guilt  as 
accessory. — People  v.  UcQungill,  41  Cal. 
419,  491.  See  People  v.  Trim.  19  Cal.  TS; 
People  V.  Campbell,   40  Cal.   119. 

137.  Can  not  be  convicted  upon  evidence 
only  tending  to  show  that  he  was  accessory 
before  fact,  as  acts  constituting  offense 
which  are  required  to  be  stated  In  all  In- 
dictments under  code  must  be  essentially 
different  where  parly  Is  charged  as  prin- 
cipal from  what  they  would  be  where  he  Is 
charged  as  accessory  before  fact. — People  v. 
Trim,  19  Cal.  75,  79. 

111.  Can  not  be  convicted  as  principal 
In  second  degree  and  not  as  accessory  to 
murder  where  there  Is  no  evidence  tending 
to  prove  that  he,  at  time  murder  was  com- 
mitted, was  "at  such  convenient  distance 
as  to  be  able  to  come  to  Immediate  assist- 
ance of  his  aseoclatea  If  required  or  tt 
watch  to  prevent  aurp  rises." — People  v 
Hodges,  17  Cal.   140.    141. 

18>.  SaHc — aaeatloa  aa  t*  whether  vartj 
la  aecaia»Ilee  In  crime  1*  to  be  determined 
by  Jury  upon  such  evidence  as  Is  com  pe  ten  I 
for  that  purpose.  Conclusion  reached  by 
another  Jury  In  another  case  Is  not  compe- 
tent for  determination  of  question, — People 
V.  Creegan,  111  Cat.  GG4,  EGI.  GS  Pac.  1091. 
See  People  V.  Bolanger.  71  Cat.  17.  It  Pac. 
799;  People  v.  Kraker.  71  Cal.  469.  1  Am.  St. 
Rep.    6G.   11    Pac.    196. 

190.     Although    an    accessory    before 


victed.    and    pun  Is 


iclpal 


tried. 


In  what  particular  manner  he  aided  and 
abetted,  and  it  Indictment  charges  that  he 
in  person  perpetrated  crime,  it  will  not  be 
BUBtalned  by  proof  that  he  only  aided  and 
abetted  It,  or,  in  other  words,  was  an  ac- 
cessory before  (act. — People  t.  Trim.  39  Cal. 
7G,  79. 


Digitized  byGoOgIC 


|Sa  ACCEHSOHIES — Al  TO  WHO  ABB.  [Pt.1. 

§32,  WHO  ARE  AOOESSOBIZS.  All  persons  who,  after  full  knowledge 
that  a  felony  has  been  committed,  conceal  it  from  the  magistrate,  or  harbor 
and  protect  the  person  charged  with[it,]  or  convicted  thereof,  are  accessories. 

i  n    Criminal 


■WHO  ABE  ACCESBORIEa. 
1.  ConBtmction— Word     "charged," 


3,4.  Same — Word 


-Mere  ramorB  and  con 
"conceal,"   as   used   i 


5.  Defiaition — Aooeesory  after  fact. 

6.  Same — Same — Concealing  accused. 
T,  Same — Same — Harboring  accused. 

S.  Distinction  —  AccesBor?     before    and 
after  fact. 

fl.  Who  is  not— Aid  must  be  rendered  to 

principal  direct. 
10.  Same — Children   «f   deceased   and   de- 
fendant can  not  be  aeeessorieB  after 


11.  Same— Mere  silence  after  knowledge. 

12.  Same — Merely    Buffering    principal    to 

escape. 
13-15.  Same — Party  who  was  not  present  at 

16, 17.  Indictment     and     information  —  Suf- 
flciencj  of. 

1.     CoHilrnFtlan  —  n'srd      "charKcd,"      ■■ 

Information,  or  Indictment  died  agBlnBt 
criminal,  or  possibly  arrest  without  ono 
might  bE  Bufflcient.— People  V.  Garnett,  129 
Cal.   3G4,   36S.   61    Pac.   1114. 


from  him  to  let  him  escape,  or  auppllea 
bim  with  money  or  horse  or  other  neces- 
■arles  enabling  him  to  escape. — State  t. 
Doly.  S7  Kan.  S3G.  tS  Pac.  14E,  See  State 
V.  Fry.  40  Kan.  lit,  IS  Pac.  T4£. 
See,  ante,  1 11.  note  par,  (. 
T.  Sane — Sane — Harbortnc  aeeaiMd. — One 
who  harbors  any  principal  leton  Is  an  acces- 
Bory.— Slate  v.  Jones,  J  Wash.  176,  «  Pac. 
IIG   Iowa    IIS,    IS 


N.  ^ 


138.   ISS. 


8.     DlatlpeilAB  ^—  Acctamorj      hrttir*      and 

■rter  f«et. — Accessory  before  fact  diatln- 
eulahed  from  accessory  after  fact,  in  that 
former  la  principal  and  punished  as  such, 
and  if  found  gruilty  as  an  accessory  to 
commlBslon  of  robbery  before  act  of  rob- 
bery is  perpetrated  he  is  punishable,  accord- 
ing to  statutory  provisions,  by  imprison- 
nt   in   state's   prison   for   any   length    of 


tim 


betwe 

guilty   as   Bi 
as   specified 


ccesBory    after    fact    If    found 
eh    is   punishable    by    Imprtson- 

in    statute.— People    v.    Oassa- 
104.  406. 


felony,  is  wholly  insufflcient  to  All  measure 
required  by  word  "charge." — People  v.  Gar- 
nett,   12»    Cal.    364,    366,    61    Pac.    1114.     - 

3.  Sane — Ward  "eeaccal.**  mn  nsed  la 
■eetlOD,  means  more  than  simply  withhold- 
ing ot  knowledge  possessed  by  party  that 
felony  has  been  committed. — People  T.  Gar- 
nett,  1Z9  Cal.   364,    ses,   61    Fac.    1114. 

4.  Concealment  necessarily  Includes  ele- 
ment of  some  formative  act  upon  part  of 
person  tending  to  or  looking  toward  con- 
cealment of  commlsalon  ot  felony. — People 
T.   Oarnett,    lis   Cal.    364,    366,   61    Pac.    1114. 

B.  DeaaltlDB—AHeuaiT  atler  fact  Is 
person  who,  after  full  knowledge  that  crime 
has  been  committed,  conceals  It  from  magls- 

chareed  with  or  found  guilty  of  crime. — 
People  V.  GasBaway,  Zi  Cal.  404,  406;  Peo- 
ple  V.  Hawkins,  34  Cal.   131,  183. 


a.  Who  ts  Bot— AM  Mnat  ke  readered  to 
prlaelpal  dlreet,  in  order  to  constitute  one 
accessory  after  fact, — Caylor  v.  State,  U 
Tex.  Cr.  Sep.  113,  63  S.  W.  931. 

10.  SaBie>-Ckll«T«M  «t  deceaaed  and  de- 
tendaBt  caa  not  be  aeeeuorle*  atler  tart 
ot    crime,    and    mere    tact    (hat    they    were 


aled  crime  did  not  make  them  accom- 
Ices  therein.- Martin  v.  State,  44  Tex. 
■.  Rep.  ITS.  70  S.  W.  973. 

11,  Saaae—Herc  alleaec  after  kaowledge 
commission  of  offense  Is  not  sumclent  to 

nstltute  party  accessory. — People  v.  Qar- 
ilt,  129  Cal.  364,   366.   61  Pac.  IIH. 

12.  Same — Merelr  muBrrlntt  arlaelral  «• 
FBpe  will  not  make  party  accessory  after 
ct,— State  y.  Doty.  67  Kan.  836.  48  Pao. 
B,     See  Wren  V.  Commonwealth,  26  QratU 


ther 


committed. 


dge     that     thojr 

after  fact,  but 

leiver     ot    stolen     property     with     guilty 

jwledge. — People  t.   Stakem,    40  Cal.   E9>, 

See  Street  v.  State,   39   Tex.   Cr.  Rep. 

,   136,  «  8.  W.  677. 
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TREASOM— WHO  OKLV  t 


■I  33.  ST 


to  charge  him  els  acceasory  after  fact  with 
concealment  ot  crime  or  harborlns  and 
protecting  party  charged;  neither  is  it  atif- 
flclent  to  charge  him  with  larceny. — People 
V.  Hawklna,  31  Cal.  181,  18£. 

17.  Inrormatton  charging  defendant  a» 
accesaary  to  crime  of  grand  larceny  which 
merely  charges  that  defendant  "did,  after 
full  knowledge  that  said  felony  bad  been 
committed  as  aforesaid,  wilfully  .  .  .  then 
and  there  conceal  said  felony"  and  "harbor 
and  protect"  said  defendant  "by  aiding  and 
efendant  "in  escaping"  and 


•■by  h 


■aid  d 


14.  Party  standing  by  and  participating 
In  criminal  embeulement  of  funds  by  sec- 
retary o(  corporation  and  acting  In  man- 
ner unlike  man  with  money  in  his  hands 
honestly  acquired,  and   not  pursuing  usual  , 

purposes  of  Journeys  they  undertake  to- 
gether. Is  not  acceasory  after  fact,  but  co- 
worker In  performance  of  acts  conatltullng 
corpus  delicti  and  liable  as  principal. — Peo- 
ple V.  QallaKher,  lOO  Cal.  ISG,  Hi.  3S  Pac. 
BO. 

15.  One  who  Is  Indicted  and  charged 
with  robbery  as  principal  can  not  be  found 
guilty  as  accessory  after  fact.— People  v. 
Gassaway,  2B  Cal.  104,   106. 

1«.  iBdletmeBt  Bud  tntoraatlvii  —  SmU 
■cICBcy  at^BdlctHeat  for  laReny  charg- 
ing defendant  with  feloniously  receiving, 
aiding,  and  abetting  In  concealingr  goods. 
knowing  them  to  be  stolen,  is  not  sufUclent 

§33.  PUmSHHENT  OF  ACCESSORIES.  Except  in  esses  where  a  differ- 
ent punishment  is  prescribed,  an  aei^essory  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  five  years,  or  in  a  county  jail  not  exceeding  two 
years,  or  by  fine  not  exceeding  five  thousand  dollars. 

.    1872,   founded    on    { 12   Criminal 


om  otncers  and  proti 
arreat  and  punishment  with  Intent  t< 
ceal  crime,"  without  allegation  that 
concealed  was  charged  with  felony, 
sumclent. — People  v.  Oarnell,  129  Ca 
S«6,   61   Pac.   1114. 


OF  OFFENSES  AOAIKST  THE  SOVEREIGNTY  OF  THE  STATE. 
1  37.  Treason,  who  onl;  can  commit.  f  3S.  Misprision  of  treason. 

§  37.  TREASON,  WHO  ONLY  CAN  COMMIT.  Treason  against  this  state 
consists  only  in  levying  war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort,  and  can  be  committed  only  by  persons  owing  allegiance  to 
the  state.    The  punishment  of  treason  shall  be  death. 

t  t§  16,  17  Criminal 


TREASON— LEVYING  WAB. 
1- 3.  Construction — Words    "levying   war" 
construed. 

4.  Same — Word  "enemicB"  construed. 

5.  Same — "Owing  allegiaDco"  construed. 

6.  Accessories — None  in  treason. 

7.  Treason — Definition  of. 

8- 10.  Same — Asaemblftge  of  peisons — When 
constitutes. 

11.  8aine — Uere  tnveling  to  place  of  ren- 

detvooa — When  not  sufficient. 

12.  Same — Levying  war — May  be  commit' 

ted  by  thoee  not  personally  present. 

13.  Same — Same — Enlistment   of   men. 
14,  IS.  Same — Same — Oiling  aid  and  comfort. 

—Insurrection    raised. 


-Meeting    of    particular 

18, 19.  Same — Same — Party  conspiring  to  re- 
sint  and  forcibly  resisting  execution 
of  draft. 

20.  Same— Object     of     resistance— Public 

and  general  in  cbaracter. 

21.  State  courts — JiiriBdietion  of. 

22,  S3.  Same— What    ia    not— Resiala ne'e    of 
law  for  private  purpose,  ete. 
24.  Evidence — Necessary  to  prove. 

1.  Cob  BtractlOB— Words  "IcvylBg  war." — 
The  courts  might  construe  words  "levying 
war"  as  comprehending  those  who  raini'. 
create,  make,  or  carry  on  war. — In  re  Burr, 
87  U.  8.  (*  Cr.)    4S»,  470.  t  U  ed.  B84. 
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TREASON— «LBVVlNe    WAK." 


IPI,  1 


omfort  to  enemiBB  of  United  States 
pplying-  them  with  provisions  la  not 
■n  against  slate. — People  v.  Lynch,  11 
(N,    Y.)    E49,    GGZ. 

e  1  reason  by  furnishing 
IS  Co  enemy  they  mus; 
be  Furnished  with  Intentlun  hostile  to  the 
Bovernmenl:  the  RierB  peaceable  supply  of 
goods  without  such  Intention  Is  not  treason. 
—United  StatsB  v.  Pryor,  I  Wash.  C.  C.  214, 
IT  Fed.  Cas.  618. 


i.     Term    "levy    war"    may    be    said 
comprehend  both  making  and  carrying   oi 
o£    war.— In    re    Burr,    i    V.   8.    (4    Cr,)    4fi 
t70.   2  K   ad.   $84. 

3.  "Levying  of  war"  embraces  not  on 
those  acts  by  which  war  Is  brought  loto 
exlatence.  but  also  thoae  acta  by  which  war 
la  prosecuted,  and  thua  parties  levy  war 
who  create  or  carry  on  war.— United  States 
V.  Oreathouse,  2  Abb,  U.  B.  3S4,  4  Sawy. 
C.   C,   4G7,   2G  Fed.   Caa.   18. 

4.  Same — Term  "•■emleB*'  appllea  only  U.  Same— Saaae— iBBamMica  iBlMd  for 
to  subject  of  a  foreign  power  In  a  state  purpose  of  supprsHSIng  exclso  officers  and 
of  open  hostility,  and  doea  not  embrace  to  prevent  execution  of  act  of  ConKress  by 
rebels  In  Insurrection  against  their  own 
Kovernment,  bb  an  enemy  Is  always  subject 
of  a  foreign  power  who  owes  no  allegiance 
to  our  government  or  country. — United 
States  V.  Qreathouse.  2  Abb.  U.  B.  SSI.  4 
Bawy.  C.  C.  4B7,  it  Fed.  Cas.  IB. 

».  Same — Wof«>  '^wIbk  alleBlance,"  as 
used  In  United  States  statutes,  are  entirely 
surplus  words,  which  do  not  In  slightest 
degree  alfect  Its  sense,  and  construction 
would  be  precisely  same  were  they  omitted. 
— United  States  v.  Wlltberger.  18  U.  B. 
(G  Wheat.)  TE,   BT,   i  L.  ed.  ST. 


but  all  principals.— United  States  v.  Qreat- 
house, J  Abb.  U.  S.  361,  4  Sawy.  C.  C.  4&T, 
SS  Fed.   Cas.  18. 

T.  TreaauB — Deaaltlom  »t, — Treason  la 
breach  of  allegiance,  and  can  be  committed 
by  hlra  only  Who  owes  allegiance  either 
perpetually  or  temporarily- — United  States 
Y.  Wlltberger,  IS  U.  H.  (G  Wheat.)  Tfl,  87, 
B  L.  ed.  37. 

— AsaewblaKe  of  pen 


rrylng 


table 


istltute  levying 
of  war.— Bi  parte  Bollman,  8  U.  S.  (4  Cr.) 
75,    126,   2   L.   ed.    SG4. 

9.  Id  order  to  constitute  conspiracy  to 
levy  war.  war  must  be  brought  Into  open 
action  by  assemblage  of  men  for  purpose 
treasonable  In  Itself,  or  fact  of  levying  war 
can  not  be  committed. — Ex  parte 
»  U.  S.  (4  Cr.)  TG,  12«,  t  L.  ed.  K54 
tvylng    of    w 


mblai 


'  of  p 


overthrow  g 

duct.— United  States  v.  Orealhouse.   2  At 

V.  B.  SS4,  4  Sawy.  C.  C.  4G7,  M  Fed.  Cas.  1 

II.     Same— Mere  trarellag   of  ladlvidai 

to  place  of  rendezvous  la  not  auRlclent 
constitute  crime  of  treason.— Ex  parte  Bo 
man.  S  U.  B.    (4  Cr.)   75,  IZt,  2  L.  ed.  GG4. 


la.     Sai 


ult- 


te4  br  >biiiie  not  persoaally  prei 

mediate  scene  of  violence  who  are  leagued 
with  conspirators  and  perform  any  act. 
however  minute, — Drueeker  v.  Salomon.  21 
Wis.  S21,  SZG.  S4  Am.  Dec.  GTl. 

m.  Same^Same— Baltatmeat  of  mca  tor 
purpose  of  serving  against  government  does 
not  constitute  levying  of  war.~-Bx  parte 
Bollman.  8  U.  8.  (4  Cr,)  7S,  126,  2  L.  ed. 
IG4. 


high    t 
lurpation  of  authorlty 
le vying  war. — UnKed 
States  V.  Mitchell.  2  U.  8.   (1  Dall.)   S4R,  355. 
1  L.    ed.   410. 

IT.  Same — Same — Mertlag  of  parttenlar 
b«4y  of  men  and  their  proceeding  tram  place 
of  partial  lo  place  of  general  rendezvous 
constltutea  aaaemblage  and  levying  of  war. 
Ex  parte  Bollman,  S  U.  8.  <1  Or.)  76,  123, 
t  L.  ed.  664. 

IB.  Same— Saate— Ph«t  coasylrlBC  to  rc- 
•tet  aad  farelbly  realatlag  eseealloa  af  draft 
tor  mllUla  are  guilty  of  levying  war,  and 
partlea  engaged  In  conspiracy  who  perform 
any  part  therein  are  also  guilty  of  crime, 
though  not  present  at  time  of  Its  commis- 
si on  .—Drueeker  V.  Salomon,  11  Wis.  62), 
G26,   B4   Am.  Dec   Ell. 

1».  Where  war  Is  actually  levied — thnt 
Is,  1(  body  of  men  be  actually  assembled 
tor  purpose  of  effecting  by  force  treason- 
able   purpose — all    those    who    perform    any 

from  scene  of  action,  and  who  are  actu- 
ally leagued  In  conspiracy,  are  considered 
as  traitors.— Ei  parte  Bollman,  8  U.  S. 
(4  Cr.)    TG.  186.  2  L.  ed.  S54. 

30.  Same — Object  ot  reslstaan  must  bo 
of  public  and  general  character  In  order  to 
constitute  treason.— United  States  V.  Hoxle. 
1  Paine  C,  C.  166,  26  Fed.  Cas.  1»T. 

31.  Slate  eanita — Jarladletlfw  at  does  not 
extend  to  offense  of  treason  against  United 
States.- People  v.  Lynch.  11  John.  (N.  T.) 
543,  GB3. 

12.  Same— What  U  aot— Realataaec  a( 
law  tor  private  parpoae  does  not  constitute 
treason. — United  States  v.  Hoxle,  1  Paine 
C.  C.  38S,   26   Fed.   Cas.   S37, 

23,  Act  of  conspiring  and  meditating  In- 
surrection to  resist  or  oppose  execution  of 
statute  by  force  malces  the  parties  guilty 
of  high  misdemeanor,  but  if  they  proceed 
to  carry  out  such  intention  by  force  they 
are  guilty  of  treason  ot  levying  war,  and 
)f  force  employed   neither  lessens 


e  Bollman, 


i  V.  S.    (4  Cr.)   7E,   128.   2  1.  ed.  i 
M.     Evldeaee — Treaaoti    maat    be    proved 

by  two  wftnessea,  and  Intention  and  act, 
will  and  deed  must  concur,  tor  bare  con- 
spiracy Ih  not  treason. — United  States  v 
Mitchell,  3  U,  8.  (S  Dall.)  S4t,  161,  1  1*  o<L 

410. 
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•  >i.iv.i  msFRiaioN  OP  trbasoh— elective  phanchisb.  h*^** 

§38.  MZSPBISIOM  OF  TREASON.  MispriBiOD  of  treaBon  is  the  knowledge 
and  coneealment  of  treason,  without  otherwise  aeseDting  to  or  participating 
i&  the  crime.  It  is  punishable  by  imprisonmeDt  in  the  state  prison  for  a  term 
not  exceeding  five  years. 

,   1872,   founded  oa   S 18  Criminal 


OF  CBIME8  AGAINST  THE  ELECTIVE  PEANCHI8E. 

1 40.  tJnqnklifled   person   aetiag   as    election      1 55. 

oSeer.    Penalty. 

1 41.  Tiolation  of   election   lawB   bj   certain      |  55a.  I 

offic«iB  a  felony. 

1 42.  Fraadulent  regiatnition. 
1 42a.  Allowing  fraudulent  re((iBtration. 

1 43.  Befnaal  to  be  sworn  bj  or  to  answer 

qaestiops  of  board  of  jndgee  of  elee- 
UOD  a  miademeanor. 

144.  Befnaal  to  obey  summons  of  board  of 

registration  a  misdemeaoot. 

1 45.  Toting  without  being  qualifled,  roting 

twiee,     and     otber    election    frauds, 
felonies. 

1 46.  Attempting     to     vote     without     being 

qoalified. 

1 47.  Procnring  illegal  voting  a  misdemeanor. 

1 48.  Changing  ballots  or  altering  returns  by 

election  otBeen,  felonies. 

1 49.  Officers  of  election  unfolding  or  mark- 

ing ballots  gnilty  of  misdemeanor. 
1 49a.  Officer  of  election  wbo  can  not  read  oi 
write  or  refusing  to  serve. 

1 50.  Forging  or  altering  returns  a  felony. 

1 51.  Ad£ng   to   or   subtracting   from   votes 

east  a  felony. 

I  52.     Person  aiding  and  abetting  or  conceal- 
ing, guilty  of  felony. 

I  53.     IntimiiSttiog,  corrupting,   deceiving,  or 
defrauding  electors  a  felony. 

1 54.     Famishing  money  for  elections  except      I  63b. 
for  specific  purposes.  I  64. 

1 54a.  Beeeiving  or  contracting  for  any  money 

or  thing  of  value  for  voting  or  not      I  64}. 

I  S4b.  PromiaiDg  or  contributing  any  money      |  64b. 
or  valuable  consideration  for  •  per- 
•on's  voting  or  not  voting. 


or  bill. 
Communicating  sucb  ofFer. 
Bribing  or  offering  to   bribe   members 

of  legislative  caucuses,  etc. 
I.  Officers   of   election   aiding   in   wrong- 
Preventing  public  meetiuss. 
Force,  violence,  or  restraint  used  to  in- 

fuence  vote.     Abduetioo,  duiess,  etc 

Pay  envelopes. 
Betting  on  electionp. 
Violation   of  election  laws   by   persons 

Violation  of  election  lawi  as  to  t)cket^ 
,.  Circulation  of  anonymous  circulars  re- 
ferring to  political  candidates,  a  mis- 
demeanor. 
>.  Printer   must   pat   imprint   on   printed 
matter. 
United  States  senator,  candidates  for, 
must  not  ^ive  or  promise  pecuniary 
aid    to   legislative   candidates.      [Be- 
pealed.] 
I.  Members   of   legislature   shall   not   ac- 
cept     any      valuable      consideration. 


election  days. 

No  prosecution  against  witnesses  testi- 
fying in  election  cases. 

Punishment  of  offenses  against  primary 
election  laws. 

Misrepresentation  in  securing  signers 
to  petitions  prohibited. 


S40.  TJITQUALinED  PEBSOM  AOTINO  AS  ELE(7nON  0F7IGXB. 
PENALTT.  Any  person  who  acts  as  an  election  officer  at  any  election,  with- 
out first  having  been  appointed  and  qualified  as  such,  and  any  person  who,  not 
being  an  election  ofBcer,  performs  or  discharges  any  of  the  duties  of  an 
«\eetion  officer,  in  regard  to  the  handling  or  counting  or  canvassing  of  any 
iMllots  east  at  any  election,  shall  be  guilty  of  a  felony,  and  on  conviction 
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U4i-aa  VIOLATION   OW  ELBCnOH  1<AW§,  {Pt.  I. 

[shall]  be  punished  by  impriBonmeDt  in  the  state  pmoo  for  not  less  than  two 
nor  more  than  seven  years. 

Hlitory:     Enacted  March  26,  1895,  Stats,  and  Amdta.  1895,  p.  74. 

1.     AetlBK  ■>  «Ierk  1>  taUylBK  v*te,  whon  -^Peopls   v.  Ijes,    lOT   CsL    4TT,   40    P«C.   7E4; 

not  clerk  of  election  board,  either  appointed  People   t.    Ward.    110   Cat.    Ml.    174,    11  Pac. 

or   quallfled.   suISclent    If   Indictment   state  S94.     Bee   People   t.   Webbar,   ISg   Cat.   14E, 

nature  and  particular!  of  oK«nae  charged.  149.  TO  Pac  1089. 

§41.  VIOLATION  OF  ELECTION  LAWS  BY  CERTAIN  OTFICEKS  A 
FELONY.  Every  person  charged  with  the  performance  of  any  duty,  under  the 
provisions  of  any  law  of  this  state  relating  to  elections,  who  wilfully  neglects 
or  refuses  to  perform  it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the  provisions  of  such  laws, 
is,  unless  a  different  punishment  for  such  acts  or  omissions  is  prescribed  by 
this  code,  punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by  im- 
prisonment in  the  state  prison  not  exceeding  five  years,  or  by  both. 
Hiitory:     Enacted  Febraaiy  14.  1872. 

as    required   to    be    done    br    law,    and    to 

refuse   to   perform   any   duty   provided   tor. 

_    ,.  „    ,  .    .         .   1   ■  an   Indictment  charKlng  that   defendant   rc- 

1.  Indictment— Under  atate   statute.  ,^^^  ^^  perform  bin  duties  and  the  nature 

2.  Same — Under  federal  statute.  of  the  duties  which  he  refusad  to  perform 

3.  "Knowingly" — As  used  in  section.  la  aufflclent  without  alleBing  that  by  rea- 

son of  defendants  wronK-doinB  other  elec- 
I.  iMdlctneiit  charglne  that  defendant,  as  tlon  offlcers  could  not  perform  their  duties. 
Inspector  o(  elections,  knowlnBly,  wilfully.  or  that  some  quallfled  elector  was  pre- 
fraudulently,  and  feloniously  refused  to  ad-  vented  from  votlnR— United  States  v.  Vigil. 
minister  to  E.,  a  duly  quallHed  elector,  of-  T  N.  M.  2»e,  34  Pac.  E30,  E31. 
fering    to    vote    at    polling;    place,    the    oath  a.     -KnawlBitlr'' 


required    by   the    Political    Code,    aumdently 

defined  by  Penal  Code,  sectlun  7.  as  Import- 

charKes the  refusal  of  the  officer  to  admin- 

ing only  a  knowledge   thai   the   facts   exist 

ister  the  oath,  and  Is  not  dsfectlve  In  faU- 

which  bring  the  act  or  omission   within   Its 

Ing  to  BlleKe  that  the  voter  was  registered 

provision.     It  has  no  reference  to  a  knowl- 

on  the   precinct   res; Ister.— People   v.   Burns, 

edge  of  the  law,  and  hence  an  Insiiector  of 

76   Cat,    827,    829,    19   Pac.   fl4«. 

elections    refusing    to    administer    an    oath 

2,     Same — Under    federal    ststate.— Under 
Revised    Statutes,    United    States,    section 
6B1E.    making    It    an    offense    to    neglect    or 

win   be  held   to   have  known   the   penal    law 
making    such    refusal    a    felony.— People    v. 
Burns,  75  Cal.   637.  630,   IS  Pac.   146. 

refuse    to   return   the  certlHcate   of  election 

See,   post,   i  41a,   note  par.  «, 

§42.  FBAUDULEHT  BEOISTBATION.  Every  person  who  wilfully 
causes,  procures,  or  allows  himself  to  be  registered  in  any  register  of  electors 
required  by  law  to  be  made  or  kept,  knowing  himself  not  to  he  entitled  to 
such  registration,  is  punishable  by  imprisonment  in  the  state  prison  for  not 
less  than  one  nor  more  than  three  years. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1.  p.  433.  beld  unconatltu- 
tfonal,  see  blatoir,  i5  ante;  amendment  re-enacted  Marcb  21,  1906, 
Stats,  and  Amdts.  1905,  p.  639. 

1.     D*»atr    HKlstrar. — Registrar   of   elec-  registered    as    a    legal    voter    before    such 

tlons  has  power  to  appoint  aeputy  who  can  deputy     Is     guilty     of     perjury.— People     v. 

administer    oaths,    and    hence    person    who  WalCe,   IDS  Cal.   iSl,  38  Pac.  581. 
swears    falsely    for    the    purpose    of    being 

g  42a.  ALLOWING  FBATTDUUENT  BEQISTSATION.  Every  person  who 
wilfully  causes,  procures,  or  allows  any  other  person  to  be  registered  in  any 
register  of  electors  required  by  law  to  be  made  or  kept,  knowing  him  not  to 
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be  eotitled  to  such  registration,  is  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  one  nor  more  than  three  years. 

History:    Enacted  March  21.  1905.  Stats,  and  Amdts.  1905,  p.  639. 

ALLOWING  PEAUDULENT  BEGI8TBA-  ».    NxMBltr  of  iBirat.— As   to  neceislty 

TION.  o*    Intent    In    the    commlBslon    of    an    act 

1,2.  Aecompliee.  which  la  made  a  crime  by  statute  without 

3.  NecMdity   of   intent.  "">■   e^P""   reference    to   any    intent,   eee 
,    _         ,    ;           .            .       ,           ,-„,,,  state    V.    Bush,    45    Kan.    1S8,    25    Pac.    S14. 

4.  Knowledge   of  want   ot   qualiScatiou  to  ^^^^^    ,^^    fraudulent    regletratlon    of    a 

voter     by     regie  te  ring     otnce     was     made 

1.     AeesBvllcc  —  Amr     peraoB      who      !■  a  crime.— Sea,   also   State   v.   Bush.    47   Kan. 

fnB«al«atl7  nmlwtrrta  aa   voter   Ii   accom-  joi^  jj  l.  h,  a.  607.   il   Pac.   S34. 
plice     o(     deputy     reglatrar     who     procures 

mich     fraudulent    regiBtratlon.       Testimony  *■     K»"w»etee    hr    ■««■■*«    •*    want    »f 

of     registrar's     clerk     that     defendant     was  ••■»fl«a<lo»  ts  Tot«  when  accused  procured 

present  at   time  of  reKlstratlon  !■  corrobo-  »"    registration    1h    essential.       "Knowing" 

ratlve   testlmany.—People   v.   Sternberg.   Ill  means    knowledge    of    mental    assurance    or 

CaL  1,  B.  43  Pac.   178.  scienter,    so    held    under    slnllar    statute.— 

,      ...                        „..                  ,       .       ,  Stale  V.  McBarron,  •«  N.  J.  L.  (IT  Vr.)  610. 

5.  Other  persona  who  were  also  fraudu-  7,   .,■   ,,. 
tently    registered    by    act    of    such    deputy 

are    not    accomplices    In    crime    charged. —  See,  ante,  1 41.  note  par.  t. 

People  T.  Sternberg.  Ill   Cal.  S.   t,   43  Pac 

§43.  KBYUSAL  TO  BE  SWORN  BY  OR  TO  ANSWER  QUESTIONS  OF 
BOARD  OF  JUDGES  OF  ELECTIOM  A  MISDEMEANOR.  Every  person 
who,  after  being  required  by  the  board  of  judges  at  any  election,  refuses  to  . 
be  sworn,  or,  being  sworn,  refuses  to  answer  any  pertinent  question,  pro- 
pounded by  such  board,  touching  the  right  of  another  to  vote,  is  guilty  of  a 
misdemeanor. 


§  44.    REFUSAL  TO  OBEY  SUMMONS  OF  BOARD  OF  BEOISTRATION 

A  MISDEMEANOR.     Every  person  summoned  to  appear  and  testify  before 

any  board  of  registration,  who  wilfully  disobeys  such  summons,  is  guilty  of 

a  misdemeanor, 

Hiitory:     Enacted  Febrnaiy  14,  1872. 

§  46.  VOTING  WITHOXTT  BEING  QUALIFIED,  TOTING  TWICE,  AlfD 
OTHER  ELECTION  FRAUDS,  FELONIES.  Every  person  not  entitled  to 
vote  who  fraudulently  votes,  and  every  person  who  [1]  votes  more  than  once 
at  any  one  election,  or  [2]  knowingly  hands  in  two  or  more  tickets,  folded 
together,  or  [3]  changes  any  ballot  after  the  same  has  been  deposited  in  the 
ballot-box,  or  [4]  adds,  or  attempts  to  add,  any  ballot  to  those  legally  polled 
at  any  election,  by  fraudulently  introducing  the  same  into  the  ballot-box 
either  before  or  after  the  ballots  therein  have  been  counted ;  or  [6]  adds  to,  or 
[6]  mixes  with,  or  [7]  attempts  to  add  to  or  mix  with,  the  ballots  lawfully 
polled,  other  ballots,  while  the  same  are  being  counted  or  canvassed,  or  at  any 
other  time,  with  intent  to  cbangQ  the  result  of  exush  election;  or  [8]  carriei 
away  or  [9]  destroys,  or  [10]  attempts  to  carry  away  or  destroy,  any  poll 
lists,  or  ballots,  or  ballot-box,  for  the  purpose  of  breaUng  up  or  invalidating 
sncti  election,  or  [11]  wilfully  detains,  [12]  mutilates,  or  [13]  destroys  any 
«Iection  returns,  or  [14]  in  any  manner  so  interferes  with  the  officers  holding 
such  election  or  conducting  such  canvass,  or   [15]   with  the  voters  lawfully 
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exercisiDg  their  rights  of  voting  at  such  election,  u  to  prevent  such  election 
or  canvan  from  being  fairly  held  and  lawfully  conducted,  is  guilty  of  a 
felony. 

History:  Enacted  February  14,  1S72;  amended  by  Code  Commiselon, 
Act  March  16,  1901,  Statu,  and  Amdts.  1900-1,  p.  436,  held  unconeUtn- 
Konal,  flee  hfatory.  !6  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905.  p.  639. 

HjLEGAL  VOTINa.  IBS.   »  Pac.   488;   United  State*  v.   HirBch- 

1,  2.  Criminal  intention.  "«'«-   "   BMy.  C.  C    130.   Ill  -Peopl.  v. 

\    T  -^     .        .  Nell.  91  Cal.  4«B,  4BT,  IT  Pac.  7S0. 

3.  ImmanitT  of  Totor,  _  ... 

.    ,    -r  .  ■  6-     Prima  facie,   every  white  msn   of  age 

4,  6.  Infonuation.  „,  twenty-one  yeare  !■  entitled  to  vote,  and 

6.  Same — Averment  that  defendant  was  not      when  he  otTeri  b  vote  It  must  be  received 

entitled  to  TOt«.  unleaa  Bome  tact  Is  ahown  or  appears  which 

.       ^^     ......        .  t  ...  dlBquallfleB    him,    unci    when    charKed    with 

1,  Crl.l»l  l>te>tlo>  to  vote  more  than  ^^„_^^  without  being  legally  quallfled.  the 
once,  or  elrcum.taneeB  from  which  auch  an  i„a,j,„enl  ehould  ehow  the  fact  or  fact- 
intention  may  be  Inferred  I,  neceaaary.—  disqualify  hlm.-People  v.  atandlah. 
People  T.  Harrla.  11   CaL   STB,   m.                           ,    p^^^    ^"^     ^/^     ,^    ^  ,    ,^,,    ,„„„„,a    In 

2.  One  llleKally  votlnfT  1«  bound  and  People  v.  Nell,  91  Cal.  4SG,  489,  IT  Pac.  TSO. 
HBBumed  to  know  the  law,  and  belief  that  To  the  aame  effect.  Bee  Ala.  Gordan  v.  state. 
he  had  a  right  to  vote  gave  no  defense  Bt  Ala.  SOS.  S3  Am.  Rep.  ETE.  IhA.  Qulnn 
(f  there  was  no  mistake  0(  facta. — United  v.  State,  35  Ind.  487.  9  Am,  Rep.  Tfi4.  N.  J. 
States  T.  Anthony,  11  BUtChf.  C.  C.  SOO,  state  T.  Uoore,  tl  N.  J.  I..  (I  Dutch.)  lOG: 
24  Fed.  Caa.  819.  See  State  v.  Bheeley,  IE  Slate  v.  Tweed.  «  N.  J.  L.  (S  Dutch.)  111. 
Iowa  404.  TenB.    Pearce   v.    State.    1    Sneed   03.    60   Am. 

S.     ImnaitMltr  •*  voter  for   Illegal  voting  Dec.    IJB.     Tm.   Qallagher  v.    State.    10  Tex, 

by  declelons  of  offlcera  of  elections  In  favor  -*pp.  4E9.    Fc4.  United  States  v.  Hlrschfleld 

'  of  right   to  vote. — See  State  v.    Pearson,   >T  13   Blatcht.  C.  C.   330,  331,   3«   Fed.  Cae.  3!8. 

N.  C.  434,  1  Am.  St.  Rep.  301,  1  S.   E.  S14.  «.     SaHt^-AverBent    tkat    defendant   waa 

ling   offense   In    Ian-  ■•*  entttleJ  to  vole  1r  not  averment  of  fact. 


Buage    of   code  will  generally   be   t 


of   concluBli 


,  yet  If  particular  clrcumstanoeH  of  facte  necessary  to  he  charged,  and  upon 
offense  are  necessary  to  constitute  complete  "hlch  this  legal  result  that  he  Is  not  en- 
offense  they  should  be  averred;  thus  allega-  titled  to  vote  Is  founded,  must  be  alleged.— 
tlon    that    defendant    fraudulently    voted    Is  People  v.  Nell.  91  Cal.  406,  469.  ST  Pac.  TOO. 


t  without  pointing   out  the  fraud  As  to   neceaslty   of  alleanitloB 

which  It  Is  supposed  the  accused  committed;        eailoa    of   voter  la    iDdletaieat   for    fraada- 

followlng   People   v.  UcKenna,    81    CaL    1G8,        leatly  voting,  see  notr^  90  Am.  St.  Rep.  461. 

%  46.  ATTEMPTINO  TO  VOTE  WITHOUT  BEINO  QUALIFIED.  Every 
person  not  entitled  to  vote,  who  [1]  fraudulently  attempts  to  vote,  or  who, 
being  entitled  to  vote,  [2j  attempts  to  vote  more  than  once  at  any  election, 
or  [3]  who  personates,  or  [4]  attempts  to  personate,  a  person  legally  entitled 
to  vote,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one 
nor  more  than  two  years. 

Hialary:  Enacted  February  14,  1872;  amended  by  Code  Commie- 
sion.  Act  March  16.  1901.  Stats,  and  Amdts.  1900-1,  p.  437.  held  uncon- 
stitutional, see  history,  S  B  ante;  amendment  re-enacted  March  21,  19C5, 
SUta.  and  Amdts.  190S,  p.  640. 

§47.  PKOGTTKtNa  ILLEGAL  VOTINO  A  SnSDEMEANOB.  Every  person 
who  [1]  procures,  [2]  assists,  [3]  counsels,  or  [4]  advises  another  to  [a]  give 
or  [b]  offer  his  vote  at  any  election,  kno>wing  that  the  person  is  not  qualified 
to  vote,  or  who  [6]  aids  or  [6]  abets  in  the  commission  of  any  of  the  offenses 
mentioned  in  the  preceding  section,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  two  years. 

History:  Elnacted  Febmarr  14,  1872;  amended  by  Code  Commls- 
Bfon,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1.  p.  437,  held  uncon- 
stitutional, see  history.  %  5  ante;  ameudment  re-enacted  March  21,  1905, 
BUta.  and  Arndte.  1906,  p.  640. 
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§48.  CHANOmO  BALLOTS  OK  ALTEEINQ  RETUBNS  BY  ELECTION 
OrFXOERS,  FELONIES.  Every  officer  or  clerk  of  election  who  aids  [1]  in 
changing  or  destroying  any  poll-list,  or  [2]  in  placing  any  ballots  in  the  ballot- 
box,  or  [3^1  taking  any  therefrom,  or  [4]  adds,  or  ]B]  attempts  to  add,  any 
ballots  to  those  legally  polled  at  such  election,  either  by  fraudulently  intro- 
ducing the  same  into  the  ballot-box  before  or  after  the  ballots  therein  have 
been  counted,  or  [6]  adds  to  or  mixes  with,  or  [7]  attempts  to  add  to  or  mix 
with  the  ballota  polled  any  other  ballots,  [a]  while  the  same  are  being  counted 
or  canvassed,  or  [b]  at  any  other  time,  with  intent  to  change  the  resnlt  of 
rach  election,  or  [8]  allows  another  to  do  so,  when  in  his  power  to  prevent  it, 
or  [9]  carries  away  or  [10]  destroys,  or  [11]  knowingly  allows  another  to 
carry  away  or  destroy  any  [a]  poll-list,  [b]  ballot-box,  or  [c]  ballots  lawfully 
polled,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  two 
nor  more  than  seven  years. 

HIttory:    Enacted  February  14,  187S. 

I.     ITaAcr    FcUUcal    Code,    ■•etSas    Uia,  Inspeotion,   tba  court  b&B  do   power  to  re- 

■inanded  br  kct  March  10,  1191   (StaU.  and  qulrs    the   production   of   auch    ballots    for 

Amdta.    18S1,   p.    KG,    |  tZ)    providing   that  purpose  of  obtaining  evld«nc«   In  criminal 

refclstrar  ahall  retain  ballots  cast  at  elec-  prosecution  under  election  lawa. — Bx  parte 

tl«n   for   one  year,   and   In   case  there   is  no  Brown,  ST  CaL  83,  II  Pao.  tiO, 
cvnteat  to  offlce  shall  destroy  them  without 

g49.  OFFICEBS  07  ELECTION  UNFOLDmO  OR  MABEINO  BALLOTS 
OUILTT  or  BnSDEaiEANOR.  Every  inspector,  judge,  or  clerk  of  an  elec- 
tion who,  previously  to  putting  the  ballot  of  an  elector  in  the  ballot-box,  [1] 
attempts  to  find  out  any  name  on  such  ballot,  or  [2]  who  opens  or  suffers  the 
folded  ballot  of  any  elector  which  has  been  handed  In,  to  be  opened  or  examined 
previously  to  putting  the  same  into  the  ballot-box,  or  [3]  who  makes  or  places 
any  mark  or  device  on  any  folded  ballot  with  a  view  to  ascertain  the  name 
of  any  person  for  whom  the  elector  has  voted,  or  who,  without  the  consent  of 
the  elector,  [4]  discloses  the  name  of  any  person  which  such  inspector,  judge, 
or  clerk  has  fraudulently  or  illegally  discovered  to  have  been  voted  for  by 
such  elector,  is  punishable  by  a  fine  of  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  not  less  than  thirty 
days  nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment. 

Hirtary:  Enacted  FebmaTy  14,  1S72;  amended  by  Code  Commla- 
Blon,  Act  Marcb  16,  1901,  StaU.  and  Amdta.  1900-1.  p.  437.  beld  uncon- 
fltltntloDal,  see  bfatory,  {  6  ante;  amendment  re^nacted  Marcb  21,  190G, 
SUts.  and  Amdls.  1906,  p.  640. 

g  40*.  OFFICER  OF  ELECTION  WHO  CAN  NOT  READ  OR  WRITE  OR 
XEFUSINO  TO  SERVE.  Any  person  acting  as  a  member  of  any  election 
board,  or  as  a  clerk  upon  such  board,  who  can  not  read  and  write  the  English 
language,  or  any  person  who  refuses  to  act  upon  such  board,  or  as  a  clerk 
thereof,  after  proper  notification  of  his  appointment,  who  is  otherwise  eligible, 
unless  good  and  sufGcient  cause  for  such  refusal  is  shown  to  the  election  board 
or  board  of  supervisors,  is  guilty  of  a  misdemeanor,  and  is  subject  to  a  fine  of 
five  hundred  dollani,  and  upon  failure  to  pay  such  fine,  must  be  imprisoned  in 
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the  connty  jail  of  the  coimty  for  the  period  of  one  day  for  each  two  dollars 
of  such  fine. 

History:     Enacted  by  Code  CommiasioD.  Act  March  16,  1901.  Stats. 

and  Amdts.  1900-1,  p.  437,  h«ld  unconatltntfonal,  see  hlstoir,  S5  ante; 

re^nacted  March  21,  1905.  StaU.  and  Arndts.  190&.  p.  640. 

§60.  FOROINO  OB  ALTEEINO  RETUSNS  A  FELONT.  Every  person 
who  forges  or  counterfeits  returos  of  an  election  purporting  to  have  been  held 
at  a  precinct,  town,  or  ward  where  no  election  was  in  fact  held,  or  wilfully 
substitutes  forged  or  counterfeit  returns  of  election  in  the  place  of  true  returns 
for  a  precinct,  town,  or  ward  where  an  election  was  actually  held,  is  punishable 
by  impriaonment  in  the  state  prison  for  a  term  not  less  than  two  nor  more  than 
seven  years. 

History:  Enacted  February  14,  1S72;  Amended  by  Code  Commls- 
slon,  Act  March  16.  1901.  State,  and  Amdta.  1900-1,  p.  437,  held  uncon- 
Btitutlonal,  see  history.  !5,  ante;  amendment  re-enacted  March  21,  1906, 
Stats,  and  Amdts.  1906,  p.  641. 


§  61.    ADDING  TO  OB  SUBTBACTIHa  FBOM  VOTES  CAST  A  FELONT. 

Every  person  who  wilfully  adds  to,  or  subtracts  from,  the  votes  actually  cast 
at  an  election,  in  any  official  or  unofficial  returns,  or  who  alters  such  returns, 
is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  five  years. 

History:  Enacted  February  14,  1S72:  Amended  by  Code  Commls' 
Blon,  Act  March  16.  1901,  Stats,  and  Amdts.  1900-1,  p.  437,  held  uncon- 
stitutional, see  history.  {6,  ante;  amendment  re-enacted  March  21.  1906, 
SUta.  and  Amdts.  190&.  p.  641. 

TAMPERING  WITH  VOTE  CAST.  t.     Where  evidence  lo  ■usCaIn  conviction 

1.2.  EviftpDce— Suffieieney.  '"'"     altering     election      returna     conslBted 

3    Information  whoUy   o(   comparison    of   handwriting    on 

1.     BvM.li*.— S-Wolener— In    »    nroaer^n.        '"="    aUered    returns   and    Ihat   of   aecined. 

tlon    under    eecllon    21    of    Act 

Purity  of  Elections   (aea  Hennit 

Laws,    lot    ed.,    p,    4JS.    carried    Into    Penal 

Code  as  sections  SO  and  El,  by  amendment  of 

1805:  orlKlnal   act  of  1S9I    and   amendments 

thereto  repealed  by  Purity  of  Elections  Act 

of   1907.   1   Itennine's   General  Laws,    3d   ed., 

p.    619).     where     evidence     showed    accused 

was  Inspector  o(  elections  and  his  only  duty 

was   In   calling  off   votes,   and   was   engaged 

In    such    duty    only    portion    of    lime   during 

which    such    votes    were    counted,    and    that 

other   persons    had    equal    opportunity    with 

him   to  alter   such   votes,   no   evidence   being 

Introduced   to   exclude    the    Inference   except 

the    leatlmony   of  the    other    Inspectors   that 

they  called  oft  the  votes  correctly,  the  evi- 
dence was  Insulflclent  to  sustain  a  convic- 
tion.—People    V.    Eagan,    116    Cal.    287,    ISl. 

4S  Pac.   IZO. 

§  62.  FEBSON  AIDING  AND  ABETTING  OB  CONCEALINa,  GUILT7 
OF  FELONY.  Every  person  who  aid  or  abets  in  the  commission  of  any  of  the 
oifensea  mentioned  in  the  four  preceding  sections,  is  punishable  by  imprison- 
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meot  in  the  county  jail  for  the  period  of  six  months,  or  in  the  state  prison  cot 
exceeding  two  years. 

History:     Knocted  February   U,   1872;    amended   March   SO,   1874, 
Code  Amdts.  1S73-4,  p.  423. 

§53.  INTIUIDATIMO,  COKBUPTIirO,  DECEIVma,  OB  DEFBATTDINa 
EXiECTO&S  A  FELOHT.  Every  person  who,  by  force,  threats,  menaces, 
bribery,  or  any  eormpt  means,  either  directly  or  indirectly,  [1]  attempts  to 
influence  any  elector  in  giving  hia  vote,  or  [2]  to  deter  him  from  giving  the 
same;  or  [3]  attempts  by  any  means  whatever  to  awe,  reetrain,  hinder,  or 
disturb  any  elector  in  the  exercise  of  the  right  of  suffrage,  or  [4]  furnishes 
any  elector  wishing  to  vote,  who  can  not  read,  with  a  ticket,  informing  or 
giving  such  elector  to  understand  that  it  contains  a  name,  written  or  printed 
thereon,  different  from  the  name  which  is  written  or  printed  thereon,  or  [6] 
defrauds  any  elector  at  any  such  election  by  deceiving  and  causing  such 
elector  to  vote  for  a  different  person  for  any  office  than  he  intended  or  desired 
to  vote  for;  or  who,  being  inspector,  judge,  or  clerk  of  any  election,  while 
acting  as  such,  [6]  induces  or  attempts  to  induce  any  elector,  either  by  menace 
or  reward,  or  promise  thereof,  to  vote  differently  from  what  such  elector 
intended  or  desired  to  vote,  is  guilty  of  felony. 


ATTACKING  AND  INTIMIDATINQ  —Knowledge  or  reason  to  suppoae 

VOTERS.  part  ot  accused   la  necessary   to   co: 

1.  Attack  on  voter.  Intimidation,   or   Inducing   voter   by   thre 

2.  Intimidation  not  limited  to  day  of  voting.  '"  "'"",^°  V'";  '*'^'  '^*  Person  threa 

3.  Intimidation  maj  exist  by  threats.  '"^^   or   Intimidated   was   a   duly   qualln, 
i.   Knowledge  of  qualification   of   voter.  voler.-Unltod  State-  v    Oulon.  S7  ITel.   2i 


5.  Indictment— In  general.  0      lBdietm«t— i-  B,-«.i.-Under  Purity 

6.  Same— Qualification   to   vote   must   be   al-  of  Elections  Law.  section  S3  (see  Hennlnge 

lejred  Qensral   Liws,    Ist  ed..   p,    482,    carried    Into 

7.  Same-Specific  act  to  be  charged.  ^^""^  '^J'^,"  V  "."'."I.IS  ^'.  ^'"^"^'"«"'  ■" 

^                                         ^  190G;  original  act  of  1893  with  amendmentH 

1.     AHaek   ■»«>   Tolen    standing    In    line  thereto  repealed  by  Purity  of  Elections  Act 

waiting  for  opportunity  to  cast  ballot,  and  of  1907,   1  Hennlng's  Oeneral  l:,awa,  Sd  ed., 

driving   them   from    room   wltb   violence,   or  p.    SIS),   charging   accused   "then    and    there 

attempting  to  fasten  the  door  against  their  wilfully  prevented"  Is  a  sufficient  allegation 

readmlBSlon,     conetltulea     unlawfully     pre-  of  the  oftenHe,  though  not  one  of  those  enu- 

ventlng  voters  from  eierclalng  the  right  of  merated.   the  act  being  In  general  terms  so 

sutTrage,   and  the  ofTense  was  complete,  al-  as  to  make   any  one  who  usurps  the  func- 

though   the  prosecutors  afterwards  voted. —  tlons  of  an  election  officer,  whether  he  does 

United  States  v.   Souders,   1   Abb,   U.   S.   46G,  so  by  force  or  guile,  guilty.— People  v.  Lee, 

IT   Fed.  Cas.   1I«T.  lOT  Cal.   4T7,    4S1,  40   Pac.  IGt. 

S.     Inllmldntlom  of  voin^-mot  Itinltpd   to  a.     Sane — aaallleatlOH    t*    vatc   mmmt    be 

4ar    of    ratlag.    as    a    man    may    be    so    ef-  allpsed      In      Indictment      tor      Intimidating 

fectually  Intimidated  weeks   before  election  voter— United   States    v.    Crosby,    1    Hughes 

that   he  would  not  dare   to   go  to   the  polls.  C,  C.  448,   IE  Fed.  Cas.  701. 

— United   States  v.   Crosby.    1   Hughes  C.   C.  7.     Same — Sneeifle    act    to    be    charged    Is 

44S.  25  Fed.  Cas.  701.  material  averment  In  Indictment  under  sec- 

S.  latlniMatln  nay  nlat  by  threats. —  tlon  23  of  Purity  of  Elections  Act,  several 
United  States  v.  Canter,  )  Bond  C  C.  188.  dlfterent  acts  being  enumerated,  each  con- 
st  Fed,   Cas.   2S1.  stllutlng  a   specific   ofTense. — People  v.  Lee, 

4.     KB»wIe«iw    of   qvallfcallOB   of   vater.  lOT  Cal.   4T7,  4S1,   40   Pac.   764. 

S  54.  FinunsHiNa  money  fob  elections  except  for  specific 

FUSPOSES.     Every  person  who,  with  intent  to  promote  the  election  of  him- 
self or  any  other  person,  either — 

1.  FnmiBliM  entertainment  at  his  expenge  to  any  meeting  of  electors  previous 
to  or  dnring  an  election; 
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2.  Pays  for,  procnrea,  w  engages  to  pay  for  aoy  such  entertainmeat ; 

3.  Fnraislies  or  engaffes  to  pay  or  deliver  any  money  or  property  for  the 
purpose  of  procuring  the  attendance  of  voters  at  the  polls,  or  for  the  purpose 
of  Gompenaating  any  person  for  procariBg  attendance  of  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  infirm ; 

4.  Fnmiilws  m  engages  to  pay  or  deliver  any  money  or  pn^erty  for  any 
purpose  intended  to  promote  the  election  of  any  candidate,  except  for  the 
expenses  of  holding  and  conducting  public  meetings  for  the  discussion  of 
public  questions  and  of  printing  and  circulating  ballots,  handbills,  and  other 
papers  previous  to  such  election; 

-r-is  guilty  of  a  misdemeanor. 

History:     Enacted  Febntaiy  U,  1878. 

As  to  buying  sppolntmont  to  oHleo  a  mlidemaanor,  see,  poet,  1 37S. 
FUBNI8HINQ  FUNDS  ILLEOALLT.  H,  BuhdlTlBlon  I,  o(  tbe  Purity  of  Bleotlons 

1.  Effect  of  unknown  eicem  at  eipenditnrt.       **"  <""  Hennlng'B  0«neral  I^w^  Ut  «a.. 

2.  Heeipient  of  money  u  oflfandcr.  "■  *"■  ":'  rep<«l«d  by  Purity  of  Blectlona 

'^  Act  or  1S01,  and  the  only  provision  relatliiK 
1.  B*«t  at  BakHn  cxhh  •<  npndl-  to  the  matter  covered  by  aam  I  11  la  »  1 
tmn. — Expenditure  of  more  money  than  the  (,r  present  act.  Hennlns's  General  Laws,  td 
law  permttB  to  aecure  the  nomination  and  ^^^  p  gig  ^nd  |il>.  M  of  Direct  Primary 
election  of  a  candidate  when  done  without  Act  ol  ISIS.  1  Hennlng-a  General  Laws.  Id 
bla  knowledge  or  consent.— See  State  ex  reL  ^^  p,  gs6),  a  candidate  can  not  lawfully  ex- 
Crow  T.  Bland,  Ui  Ho.  iH,  11  L..  R.  A.  t»1,  p^na  money  In  eicesa  o(  the  maximum 
It  8.  W,  440.  amount    flied     thereby.— Bradley    y.    Clark. 

3.     lUdvleBta  •!  Back   atCBey  will   In   as  lit  CaL  111,  107,  8G  Pac.  IIS. 
wise  violate  the  law,  though  under  section 

§54a.  RECXIVIMO  OB  GONTBAOTINa  FOR  ANY  HONEY  OB  THINa 
OP  VALUE  FOR  VOTING  OR  NOT  VOTINO.  It  is  unlawful  for  any  person, 
directly,  by  himself,  or  through  any  other  person : 

1.  To  receive,  agree,  or  contract  for,  before  ih-  during  an  election,  any~ 
money,  gift,  loan,  or  oUier  valuable  consideration,  office,  place,  or  employment, 
for  himself  or  any  other  person,  for  voting  or  agreeing  to  vote,  or  for  coming 
or  agreeing  to  come  to  the  polls,  or  for  refraining  or  agreeing  to  refrain  from 
voting,  or  for  voting  or  agreeing  to  vote,  or  refraining  or  agreeing  to  refrain 
from  voting,  for  any  particular  person  or  persons  at  any  election ; 

2.  To  receive  any  money,  or  oUier  valuable  thing,  during  or  after  ui  election, 
on  account  of  himself  or  any  other  person  having  voted,  or  refrained  from 
voting,  for  any  particular  person  or  persons  at  such  election,  or  on  account  of 
himself  or  any  other  person  having  come  to  tbe  polls  or  remained  away  from 
the  polls  at  such  election,  or  on  account  of  having  induced  any  other  person 
to  vote  or  refrain  from  voting,  or  to  vote  or  refrain  from  voting  for  any 
particular  person  or  persons,  or  to  come  to  or  remain  away  from  the  polls  at 
such  election ; 

3.  To  receive  any  money  or  other  vaJuable  thing,  before,  during,  or  after 
election,  on  account  of  himself  or  any  otiier  person  having  voted  to  secure  the 
election  or  indorsement  of  any  other  person  as  the  nominee  or  candidate  of 
any  convention,  organized  assemblage  of  delegates,  or  other  body  representing, 
or  claiming  to  represent,  a  political  party  or  principle,  or  any  club,  society,  or 
association,  or  on  account  of  himself  or  any  other  person  having  aided  in 
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Kei'urJDg  the  selection  or  indorsement  of  any  other  person  as  a  nominee  or 
candidate  as  aforesaid. 

Every  person  who  commits  any  of  the  offenses  mentioned  in  this  section  is 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  seven  years. 

History:     Enacted  March  21,  IftOG,  StaU.  and  Amdta.  1905,  p.  641. 

Aa  *•   brlhery  at   rleetlOHs,  a«e    DOtea,    9T  of    money    as    constlCutlnK    bribery     within 

Am.  Dec.  IIS;  S9  Am.  Rep.  BlI.  Corrupt    Practices    Act.    see    State    ex    rel. 

1.     PiwcbtIbs     TTtthdrairal     at     caMdldate  Crow  v.  Bland,  144  Mo.  B34,  11  L.  R.  A.  £97, 

and     ■ubstllutlon     of    another     by    payment  4S  8.  W.  440. 

g  64b.  PBOHIBIHa  OR  CONT&IBnTIHa  AKT  MONEY  OR  VALUABLE 
CONSIDERATION  FOB  A  PERSON'S  VOTINO  OR  NOT  VOTING.     It  is 

vmlawful  for  any  person,  directly  or  indirectly,  by  himself  or  through  any 
other  person ; 

1.  To  pv,  lend,  or  ctmtribtite,  or  offer  or  promise  to  pt^,  lend,  or  contribate, 
any  money  or  other  valuable  consideration  to  or  for  any  voter,  or  to  or  for  any 
other  person,  to  induce  such  voter  to  vote  or  refrain  from  voting  at  any  elec- 
tion, or  to  induce  any  voter  to  vote  or  refrain  from  voting  at  such  election 
for  any  particular  person  or  persons,  or  to  induce  such  voter  to  come  to  the 
polls  or  remain  away  from  the  polls  at  such  election,  or  on  account  of  such 
voter  having  voted  or  refrained  from  voting,  or  having  voted  or  refrained  from 
voting  for  any  particular  person,  or  having  come  to  the  polls  or  remained  away 
from  the  polls  at  such  election ; 

2.  To  give,  offer,  or  promise  any  office,  place,  or  employment,  or  to  promise 
to  procure,  or  endeavor  to  procure,  any  oflSce,  place,  or  employment  to  or  for 
any  voter,  or  to  or  for  any  other  person,  in  order  to  induce  such  voter  to  vote 
or  refrain  from  voting  at  any  election,  or  to  induce  any  voter  to  vote  or  refrain 
from  voting  at  such  election  for  any  particular  person  or  persons ; 

3.  To  make  any  gift,  loan,  promise,  offer,  procnrement,  or  agreement  as 
aforesaid,  to,  for,  or  with  any  person,  in  order  to  induce  such  person  to  pro- 
cure, or  endeavor  to  procure,  the  election  of  any  person,  or  the  vote  of  any 
voter  at  any  election ; 

4.  To  procure,  engage,  promise,  or  endeavor  to  procure,  in  consequence  ot 
any  such  gift,  loan,  offer,  promise,  procurement,  or  agreement,  the  election  of 
any  person,  or  the  vote  of  any  voter  at  such  election ; 

5.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable  thing 
to  or  for  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any  part 
thereof,  shall  be  used  in  bribery  at  any  election ;  or  to  knowingly  pay,  or  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  person  in  discharge  or 
repayment  of  any  money,  wholly  or  in  part,  expended  in  bribery  at  any 
election ; 

6.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  oUier  valuable  thing 
to  or  for  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any  part 
thereof,  shall  be  used  for  boarding,  lodging,  or  maintaining  a  person  at  any 
place  or  domicile  in  any  election  precinct,  ward,  or  district,  with  intent  to 
secure  the  vote  of  such  person,  or  to  induce  such  person  to  vote  for  any  par- 
ticular person  or  peraons  at  any  election ; 
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7.  To  advance  or  pay,  or  caiue  to  be  paid,  ai^  mon^  or  other  valnable  thiiig 

to  or  for  the  use  of  an;  other  person,  with  tbe  intent  that  the  same,  or  any  part 
thereof,  shall  be  used  to  aid  or  assist  any  person  to  evade  arrest,  who  is  charged 
with  the  commisBion  of  a  crime  against  the  elective  franchise,  for  which,  if  the 
person  were  convicted,  the  punishment  would  be  imprisonment  in  the  state 
prison ; 

S.  To  advance  or  pay,  or  catue  to  be  paid,  any  money  or  other  valuable  thin^ 
to  or  for  the  nae  ot  any  other  person,  in  consideration  of  being  selected  or 
indorsed  as  the  candidate  of  any  convention,  organized  assemblage  of  dele- 
gates, or  other  body,  representing,  or  claiming  to  represent,  a  political  party 
or  principle,  or  any  club,  society,  or  association,  for  a  public  oEGce,  or  in  con- 
sideration of  the  selection  or  indorsement  of  any  other  person  as  a  candidate 
for  a  public  office,  or  in  consideration  of  any  member  of  a  convention,  club, 
society,  or  association  having  voted  to  select  or  indorse  any  person  as  a  candi- 
date for  a  public  office,  except  that  a  candidate  for  nomination  to  a  public 
office  may  contribute  such  proportion  of  the  cost  and  expense  of  holding  a 
primary  election  as  is  authorized  by  the  Political  Code  of  this  state,  and 
no  more; 

9.  To  advance  or  pay,  or  canse  to  be  paid,  any  money  or  other  valuable  tbii^ 
to  or  for  the  use  of  any  other  person,  in  consideration  of  a  person  withdrawing 
as  a  candidate  for  a  public  office. 

Every  person  who  commits  any  of  the  offenses  mentioned  in  this  section  is 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  year  nor 
more  than  seven  years. 

History:      Enacted  M&rcb  21,   1905,   Stats,  and  Amdts.  1905,  p.   642. 

I.     Offer   hy   candldale    for    office    to    per-        J3.  37  Am.  Rep.  417n.    Ore.  State  v.   Church. 
form    the   duties  of   the  otHce  for   leas   than        G   Ore.   tTS,   10  Am.  Rep.   746.    Wla.  State  ex 
the    salary     Axed    by    law     invalLdatea     the        rel.   Newell    v.    Purdy,    3E   Wis.    211.    IT    Am. 
election,  whether  such  act  would  amount  to        Rep.  *S5. 
bribery  or  not— M«.  State  v.  Collier,  72  Mo. 

§  56.    imLAWFUL  OFFERS  TO  PBOCURE  OFFICES  FOE  ELECTORS. 

Every  person  who,  being  a  candidate  at  any  election,  offers  or  agrees  to  appoint 
or  procure  the  appointment  of  any  particular  person  to  office,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or  aid  in  procuring  the 
election  of  such  candidate,  is  guilty  of  a  misdemeanor. 

History:      Enacted   February  14,   1872;    amended   by  Code  CotnmU- 


slon.   Act  March   16,   1901.   Stata.   h 

Lnd  Amdts.  1900-1,  p.  440,  held  nu- 

constitutional,  see  history,  i  6,  ant 

e. 

UNLAWFUL  OFFER. 

1.  Congltuction— "Election." 

Ing  promise  of  patronage  to  wilnesB  to  pro- 

2.  Complaint  in  election   contest. 

mote  sleclion   ot    contestee    chargea    offense 

3.  Promise  of  office  and  patronage. 

under    section    19.    subdivision    3.    of    Purity 

of    Elections    Law.    making    It    unlawful    to 

tlon   19  of  Rubdivlalon  3  of  the  Act  to  Pro- 

promise    any    oUlce    or   employment    to    any 

person    in   order    to    Induce   such    person    to 

General  Laws,   lat  ed..  p.   430.  said   1  IS  car- 

procure the  election  o(  any  person.— Brad- 

ried   Into    Penal    Code    aa    1  B*b),    does    not 

ley  V.  Clark,  13J  Cal.   186,  209,   66  Pac.   395. 

Include  a   primary   election,    and   hence  will 

S.     ProBiliie  ot  oner  and  palronase  la  an 

not  support  an  indictment  for  giving  money 

offense   under   section    19,    subdlvialon    2.    of 

to    induce    person    to    procure,     at    primary 

the    Purity    of    Elections    Law    against    the 

election,    election    of    certain    delegates.— 

People    V.    Cavanaugh.   112  Cal.    674,    STG,    44 

son   to   whom   the   promise    is    made,    even 

Fac.    1057. 

though    he    may    act    upon    ft.- Bradley    v. 

See.  also,  past,  |  64M,  note  par.  I, 

Clark.  133  Cal.   186,  S07,  65  Pao.   39S. 
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Tit.  IT.]  SOUCmtlO  CAJfDIDAlVS,  BTC^BIUBINa  HBHBBRfl.  ETC.  unoa-ST 

§5Sa.  Boucirma  ob  demandinq  teat  a  candidate  vote 

FOB  OB  AGAINST  AHY  HEASITBE  OB  BILL.  Any  person,  either  mdi- 
vidually  or  as  an  officer  or  member  of  any  committee  or  aasociation,  who  solicits 
or  demands  of  any  candidate  for  the  legislature,  supervisor,  school  director, 
or  for  any  legislative  body,  that  he  shall  vote  for  or  against  any  particular 
bill  or  measure  which  may  come  before  such  body  to  which  he  may  be  elected, 
and  any  candidate  for  any  of  such  offices  who  signs  or  gives  any  pledge  that 
he  will  vote  for  or  against  any  particular  bill  or  measure  that  may  be  brought 
before  any  such  body,  is  guilty  of  a  misdemeanor;  and  any  candidate  con- 
victed under  the  provisions  of  this  section  is,  in  addition,  disqualified  from 
holding  the  office  to  which  he  may  have  been  elected.  The  provisions  of  this 
section  do  not  apply  to  any  pledge 'or  promise  that  any  such  candidate  may 
give  to  a  convention  by  which  he  may  be  nominated  for  any  such  office,  or  to 
those  who  sign  a  certificate  for  his  nomination. 

History;     Enacted  March  21,  190S,  SUta.  and  AmdU.  1905,  p.  Mi. 

§  66.  COBflHUmOATINQ  SUOH  OFFEB.  Every  person,  not  being  a  can- 
didate, who  communicates  any  offer,  made  in  violation  of  the  last  section,  to 
any  person,  with  intent  to  induce  him  to  vote  for  or  to  procure  or  aid  in 
procuring  the  election  of  the  candidate  making  the  offer,  is  guilty  of  a 
misdemeanor.  HMory.     Enacted  Pebmarr  14.  1872. 

§57.  BBIBIHa  OB  OFFEBIHQ  TO  BBIBE  HEMBEBS  OF  LEOISLA- 
TIVE  OAUOUSES,  ETO.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  convention,  committee, 
primary  election,  or  political  gathering  of  any  kind,  held  for  the  purpose  of 
nominating  candidates  for  offices  of  honor,  trust,  or  profit,  in  this  state,  with 
intent  to  influence  the  person  to  whom  such  bribe  is  given  or  offered  to  be  more 
favorable  to  one  candidate  than  another,  and  every  person,  member  of  either 
of  the  bodies  in  this  aection  mentioned,  who  receives  or  offers  to  receive  any 
such  bribe,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than  one 
nor  more  than  seven  years.  , 

Hiatary:  Enacted  February  14,  1372;  Amended  by  Code  CommlB- 
flion,  Act  March  16.  1901,  Stats,  and  Amdts.  1900-1,  p.  410,  held  uncon- 
Btltutlonal.  see  history,  {  5,  ante;  amendment  re-enacted  March  21,  1905, 
SUta.  and  Amdts.  1905,  p.  G44. 

BBIBING  MEMBER  OP  LEQISLATUHB.  a.     sane— OffFrt.c  ta  rcfclre  brlfce,--lt  1> 

.ecesaary,  under  above  3< 
ate  shall  have  previously  c 
lember      ot      nomlnBlJng 


1.  Conitnwd— Delegate   becomes   "member."      """^    necessary,    under    above    section,    that 
candidate  shall  have  previously  orTered  bribe 


:.  Same — Offering  to  receive  bribe. 
.  Sane — Strict  conetmetio 
,  Same — "Such  bribe." 
I.  Evidence— rlnadmUsibla. 


3.  Same— Strict  eonetrnction.  W^orde,    "ofter  to   receive  any   such   bribe," 

4,  Same — "Such  bribe."  refer  to  a  previously  expressed  intent  that 


such   member  should   1 

C**Btnied — DelCKBts    feeeaaeB    '■Mem-       date   than  to  another,  and    not  to  an  actual 
ot  political  convention   upon   his   elec-       bribe    offered    or    g-lven, — People    v.    Hurley. 


>,  and  power  ot  c 
extends  only  to  sacertalnment  of  fact  of 
his  election,  and  adds  nothing  to  his  quali- 
fication as  officer  or  delegate,  and  hence 
fact  that  offer  to  receive  bribe  was  made  on 
day  before  convention  met  does  not  take 
rase  out  of  section. — Peopla  T>  Hurley,  12S 
CaL  SEl.   S5t,  6»   Pae.  1(4. 


lie  Cai.  »si 

,  set 

,   GS  Pac, 

184. 

8.     Saae- 

-strict   eoBatn 

letlDn  required  to 

be  Klven  to 

itea  such 

the  above,  but 

not   violate. 

ave   their   full 

ended    of    two 

meaninKB,    ' 

1   such   c( 

ruction    better 

harmonlies 

Hurley,  IZC 

CaL 

3S1,  154, 

St  J 

Pac.  184. 
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OFFICERS  OF  CLKCTIOMS— FOOCB  AMD  VIOLBNCB. 


4.     8aHc — "Soch  krllw."  In   last  clauae  o( 

to   accept    it,— People   Y.    Hurley,    !>•    CaL 

361.   J6I,  5!  Pac.   8U. 

InBuence    or    vols    of   delegate    in    favor    of 

candidate,    and    second,    to    an    oRer    by    the 

that  defendant  o  Re  red  to  accept  the  brlb« 

delecate  to  receive  a  bribe  tor  such  or  like 

vote   or    Influence,    and   does    not   refer   to 

where   such   offer  baa   no   connection   with 

bribe   ofCered  or   given   to  any   member  of 

offer  on  which  prosecution  !■  baaed.— Peo- 

political   convention,    so    that    oirense    de- 

ple  V.  Hurley.  It(  Cal.  t(l.  tC4,  6»  Pac.  »U. 

g  67a.  OFFICERS  OF  ELECTION  AIDINa  IN  WBONO-DOINO.  Every 
officer  or  clerk  of  election  who  aids  in  changing  or  destroying  any  poll-list  or 
official  ballot,  or  in  wrongfully  placing  any  ballots  in  the  ballot-box,  or  in 
taking  any  therefrom,  or  adda,  or  attempts  to  add,  any  ballots  to  those  legally 
polled  at  sach  election,  either  by  fraadnlently  introducing  the  same  into  the 
ballot-box,  before  or  after  the  ballots  therein  have  been  counted,  or  adds  to 
or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the  ballots  polled,  any  other 
ballots,  while  the  same  are  being  counted  or  canvassed,  or  at  any  other  time, 
with  intent  to  change  the  result  of  such  election,  or  allows  another  to  do  so,  ' 
when  in  his  power  to  prevent  it,  or  carries  away  or  destroys,  or  knowingly 
allows  another  to  carry  away  or  destroy,  any  poll-liat,  ballot-box,  or  ballots 
lawfully  polled,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less 
than  two  nor  more  than  seven  years. 

History:     Enacted  March  21,  190S,  Stata.  and  Amdta.  IMS,  p.  644. 

§  68.  FREVENTINO  PUBLIC  MEETINaS.  Every  person  who,  by  threats, 
intimidations,  or  unlawful  violence,  wilfully  hinders  or  prevents  electors  from 
assembling  in  public  meeting  for  the  consideration  of  public  questions,  is 
guilty  of  a  misdemeanor. 

History;    Enacted  Februarj  14,  1S72. 

§69.  FORCE,  VIOLENCE,  OR  RESTRAINT  USED  TO  INFLUENCE 
VOTE.  ABDUCTION,  DURESS,  ETO.  PAT  ENVELOPES.  It  is  unlawful 
for  any  person,  directly  or  indirectly,  by  himself  or  any  other  person  in  his 
behalf,  to  make  use  of,  or  threaten  to  make  use  of,  any  force,  violence,  or 
restraint,  or  to  inBict  or  t^jreaten  the  infliction,  by  himself  or  through  any 
other  person,  of  any  injury,  damage,  harm,  or  loss,  or  in  any  manner  to  prac- 
tise intimidation  upon  or  against  any  person,  in  order  to  induce  or  compel  such 
person  to  vote  or  refrain  from  voting  at  any  election,  or  to  vote  or  refrain 
from  voting  for  any  particular  person  or  persons  at  any  election,  or  on  account 
of  such  person  or  persons  at  any  election,  or  on  account  of  such  person  having 
voted  or  refrained  from  voting  at  any  election.  And  it  is  unlawful  for  any 
person,  by  abduction,  duress,  or  any  forcible  or  fraudulent  device  or  contri- 
vance whatever,  to  impede,  prevent,  or  otherwise  interfere  with  the  free  exer- 
cise of  the  elective  franchise  by  any  voter;  or  to  compel,  induce,  or  prevail 
upon  any  voter  either  to  give  or  refrain  from  giving  his  vote  at  any  election, 
or  to  give  or  refrain  from  giving  his  vote  for  any  particular  person  or  persons 
at  any  election. 

[Pay  envelopes  with  mottoes,  etc.,  prohibited.]  It  is  not  lawful  for  any 
employer,  in  paying  his  employees  the  salary  or  wages  due  them,  to  inclose 
their  pay  in  "pay  envelopes"  upon  which  there  is  written  or  printed  the  name 
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Til.  IV.]  BETTIMG  ON  ELiXTIONS.  !•» 

of  any  candidate,  or  any  political  mottoes,  devices,  or  argumeDts  containing 
threats,  express  or  implied,  intended  or  calculated  to  inBuence  the  political 
opinions  or  actions  of  such  employees. 

[Threatening  hand-bill,  placard,  or  notices  in  workshops.]  Nor  is  it  lawful 
for  any  employer,  within  ninety  days  of  any  election,  to  put  up  or  otherwise 
exhibit  in  his  factory,  workshop,  or  other  establishment  or  place  where  his 
workmen  or  employees  may  be  working,  any  hand-bill  or  placard  containing 
any  threat,  notice,  or  information,  that  in  ease  any  particular  ticket  of  a 
political  party,  or  organization,  or  candidate  shall  be  elected,  work  iu  his  place 
or  establishment  will  cease,  in  whole  or  in  part,  or  his  place  or  establishment 
be  closed  up,  or  the  salaries  or  wages  of  his  workmen  or  employees  be  reduced, 
or  other  threats,  express  or  implied,  intended  or  calculated  to  influence  the 
political  opinions  or  actions  of  his  workmen  or  employees. 

[Application  to  corporations — ^Penal^.]  This  section  applies  to  corpora- 
tions as  well  83  individuals,  and  any  person  or  corporation  violating  the 
provisions  of  this  section  is  guilty  of  a  misdemeanor,  and  any  corporation 
violating  this  section  shall  forfeit  its  charter. 

HIatory:  Enacted  February  14,  1873;  Amended  by  Code  Commis- 
sion, Act  March  16.  1901.  Stats,  and  Amdts.  1900-1.  p.  441.  beld  uncon- 
stitutional, see  history,  !  B,  ante;  amendment  re-enacted  March  21,  1905, 
SUts.  and  AmdU.  190G,  p.  644. 

§60.  BBTTINQ  017  ELECTIONS.  Every  person  who  makes,  offers,  or 
accepts  any  bet  or  wager  upon  the  result  of  any  election,  or  upon  the  success 
or  failure  of  any  person  or  candidate,  or  upon  the  number  of  votes  to  be  cast, 
either  in  the  aggregate  or  for  any  particular  candidate,  or  upon  the  vote  to  be 
east  by  any  person,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February  14,  ISTS. 
WAGEBIN'Q  MONET  ON  ELECTION,  erty   which    wa«   used   In    the    porpetraifon 

1,2.  B*U  on  elections,  thereof.— Schenck  v.  Hirshfeld,  22  Cal.  App. 

3.  Same— Money    can    not   be    lecovered      ^'"-  ""  ^"^    ^'^■ 

from  Btkke-holder. 

4.  Same — Not  gaining. 
5.6.  Bet  that  man  will  not  bo  candidate.         "   '""'  "'" 
:■ ».  Bet  made  after  election.  .  "■    "f?  V"*  ?"" . "'"  "**  ""  ' 

10,11.  Election    not    matter   of    interest    to 
bettor. 
12.  NeeesBity  of  completed  bet. 

1.  Onm  ■■  the  r«alt  •!  pablle  elrrtloBB 

*rr  Illegal  and  void  on  grounds  of  public 
pollpy. — Johnston  t.  ftuaaell,  tT  Cat.  470; 
Hill  T.  KIdd.  43  Cal.  616.  611. 

Am  M  Ifsalltr  mt  elcettoa  waKen,  see  81 
Am.   Bt.  Rep.    277. 

2.  As  to  betting  on  elections,  see  Com- 
monwealth T.  Wells.  110  Pa.  St.  4S3.  1  Atl. 
310. 

»■     Suie— M«FT    can    ■•*    be    THoverrd 
**•■  Make-kaMer. — Money  wagered    on   an 
clertlOB  U   a   mladameanor,    under   section 
■'»ty  ot  the  Penal  Code,  and  therefore  the       "'   "■'■    "*- 
""'"•y  tan    not    at    any    time    he    recovered  8,      Whether   a   bet   be   made    prevloua    lo 

troDi  ihe  .take -holder,  Courtfi  will  not  lend  casting  of  ballotB  or  subaequently  on  some 
ihrlr  K\i  to  enable  persons  who  have  com-  coUaleral  matter  connected  with  the  can- 
muirt  I  public  offense  to  recorer  the  prop-      vasa.  It  Is  Illegal  upon  principles  ol  public 


-Commonwealth 

V.  Shoui 

90.    G5    Ky.    (IS   B. 

Mon.)  325,  63  An 

1.  Dec.  EGl 

1, 

•8,     Unless  a  pi 

irson  be  i 

1  candidate  or  be 

voted    for   or    pr. 

oposed,    it 

.    will    not    be    an 

oirpnae  to  bet  ell 

win  not  be  elect' 

ed;  there 

must  be  an  alec- 

lion    taking   place,    or   abo 

ut    to  take    place. 

In    which    he   Is   < 

i   a    candidate,    or 

le   way   f 

or    rhoico    of    the 

electors,  and  her 

ICO  Indlcti 

nent  must  allege 

8u.:h    facts.— Commonwealth   v,    Shouse,    BE 

Ky.   (IS  B,  Mon,l 

1    Ji6,  61  . 

Am.  Dec,  661, 

7.     Bet   made   aft»F   rt« 

tloB   within   stat- 

ute.— See  State  v 

.  Orlggs. 

34  W.  Va,    78.    11 

S.    R   710;  State 

34  W.  Va.   83,   11 
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•lai-n  VIOLATION    OF    GLBCTIOn    LAWS— CIHCVLARS. 

policy  and  Bound  moralitir. — Hlcker»on  v. 
Benson.  B  Mo.  S.  40  Am.  Dec.  IIJ. 

9.  A  bet  on  an  election,  whether  made 
before  or  after  the  election,  would  ha  Il- 
legal as  aBalnal  public  policy. — Morgan  v. 
Pettit,    3   Scam.    (111.)    52». 

19.  EleettoB  waa  not  natter  of  iBtereat 
to  person  who  reBlded  out  o(  state  wher« 
election  was  to  occur,  a  bet  on  an  election       ISl. 

§  61,    VIOLATION  OF  ELECTION  LAWS  BT  PERSONS  HOT  OFFIOEKS. 

Every  person  who  wilfully  violates  any  of  the  provisioiis  of  the  laws  of  thia 

state  relating  to  elections  is,  unlesH  a  different  punishment  for  such  violation 

is  prescribed  by  this  code,  punishable  by  fine  not  exceeding  one  thousand 

dollars,  or  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or 

by  both. 

History:     Enacted  rebruary  14,  1872. 

§62.  VIOLATION  OF  ELECTION  LAWS  AS  TO  TIOKETO.  Every  per- 
son who  prints  any  ticket  not  in  conformity  with  the  provisions  of  chapter 
eight  of  title  two  of  part  three  of  the  Political  Code,  or  who  circulates  or  gives 
to  another  any  ticket,  knowing  at  the  time  such  ticket  does  not  conform  to 
the  provisions  of  chapter  eight  of  title  two  of  part  three  of  the  Political  Code, 
is  guilty  of  a  misdemeanor. 

History:  Enacted  Marcb  SO,  1ST1,  Code  Amdts.  1873-4.  p.  456; 
amended  by  Code  Commission,  Act  Usrch  16,  1901,  State,  and  Amdts. 
1900-1,  p.  442,  beld  unconstitutional,  see  history,  i5.  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  190G,  p.  64&. 

§  62a.  CIBOULATION  OF  ANONYMOUS  OIB0UI.ARS  REFEBBINa  TO 
POLITICAL  CANDIDATES,  A  MISDEMEANOB.  Every  person  who  inten- 
tionally writes,  prints,  posts,  or  distributes,  or  causes  to  be  written,  printed, 
posted,  or  distributed,  any  circular,  pamphlet,  letter,  or  poster  which  is  designed 
or  intended  to  injure  or  defeat  any  candidate  for  nomination  or  election  to  aiy 
public  office  by  reflecting  upon  his  personal  character  or  political  action,  unless 
there  appears  upon  such  circular,  pamphlet,  letter,  or  poster,  in  a  conspicuous 
place,  either  the  name  of  the  chairman  and  secretary  or  the  names  of  two 
officers  at  least  of  the  political  or  other  organization  issuing  the  same,  or  the 
name  and  residence,  with  the  street  and  number  thereof,  if  any,  of  some  voter 
of  this  state,  and  responsible  therefor,  shall  be  guilty  of  a  misdemeanor. 
History:     Enacted  March  IG,  1901,  Stats,  and  Amdts.  1900-1,  p.  2ST. 

g  62b.  PRINTER  MUST  PUT  IMPRINT  ON  PRINTED  MATTER.  Every 
person  who  prints  any  circular,  pamphlet,  letter,  or  poster  of  the  kind  or 
character  mentioned  in  section  sixty-two  a  (62a)  of  this  code,  without  adding 
thereto  his  name,  showing  the  printing  office  at  which  the  same  was  printed, 
is  guilty  of  a  misdemeanor. 

History:     Enacted  March  IG,  1901,  Stats,  and  Amdts.  1900-1,  p.  398. 

§63.  UNITED  STATES  SENATOR,  CANDIDATES  FOR,  MUST  NOT 
GIVE  OR  PROMISE  PECUNIARY  AID  TO  LEGISLATIVE  CANDIDATES. 
[Repealed.] 

,  p.  S3; 
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MUH'M 


§63H-  HEBIBEB8  Of  LZOISLATUKE  SHALL  NOT  ACCEPT  ANT 
VALUABLE  CONSIDERATION.     [Repealed] 

History:     Bnacted  Marcb  9,  1S99,  Stats,  aod  Amdts.  1899.  p.  84; 
repeal  approred  April  21,  1917,  State,  and  AmdU.  1917,  p.  170. 

§63b.  SALE  OF  INTOXIOANTS  ON  ELECTION  DATS.  Every  person 
keeping  a  public  house,  saloon,  or  drinking  place,  whether  licensed  or  un- 
licensed, who  sellfl,  gives  away,  or  furnishes  spirituous  or  malt  liquors,  wine, 
or  any  other  intoxicant,  on  any  part  of  any  day  set  apart  for  any  general  or 
special  election,  in  any  election  district  or  precinct  in  any  county  of  the  state 
where  an  election  is  in  progress,  during  the  hours  when  hy  law  the  polls  are 
required  to  be  kept  open,  is  guilty  of  a  misdemeanor. 

History:     Enacted  March  21,  1905,  State,  and  Amdts.  1905,  p.  645. 

1.     Aa   to  Ml*  •(  iBtoslratlBK  Mqnora   lb  away    of    such    llqUDrs    had    no    connection 

rlpcitsa    day,    see    Wolf    v.    Slate.     E9     Ark.  with    reference   to    the   election   then    being 

C9T.  43  Am.  St.  Rep.  14,  IT  B.  W.  77.  holdlns  held, 
iliat    It    was    no    defense    that    the    glvlag 

§64.  NO  PROSECUTION  AGAINST  WITNESSES  TESTIFYXNO  IN 
ELECTION  CASES.  No  person,  otherwise  competent  as  a  witness,  shall  he 
disqualified  or  excused  from  testifying  concerning  any  of  the  offenses,  enumer- 
ated and  prescribed  in  this  title,  on  the  ground  that  such  testimony  may 
criminate  himself;  hut  no  prosecution  can  afterwards  he  had  aganist  such 
witness  for  any  such  offense  concerning  which  he  testified  for  the  prosecutioQ. 
Hietory:    Enacted  Marcb  20,  1S9X,  SUta.  and  Amdte.  1891.  p.  185. 

with  an  absolute  legal  defense  to  any  prose- 
cution that  may  hereafter  be  InBtltut'd 
agalnat  him  for  any  offense  concerning 
which  he  may  have  testined.  It  simply 
means  that  the  showing  of  the  tacts  therein 
Htateii.  when  made  to  the  court  having 
Jurisdiction  of  the  case,  shall  be  a  full  and 
complete  defense  1 


WITNESS  IN  ELECTION  CASE— PHOSE- 

CUTION  OF. 
1, 2.  ConBtruction— Object    of    |  32,    County 
Election  Law. 

3.  Same — "Offense  with  reference  to  which 
his  tcstimoBj  was  given." 
4,  o.  Constitutional   privilege. 

6.  Promisee  of  office  and  patronage. 

".  Keeipient  o(  monej  expended  by  candi- 
date. 

8.  Testimony — By  a  deputy  registrar. 

I.  CmstnKtIoB — Object  »f  arotlOB  33  oC 
Partly  »t  Eleetlsna  (.aw  (see  Hennlng'H 
Oeneral  Lawb.  1st  ed.,  p.  iti,  act  repealed 
by  Purity  of  Elections  Law  of  1807,  —  Hen- 
ning'fl  General  Laws,  ti  ed.,  p.  <t9. — and 
corresponding  provision  Is  now  found  In 
t)  31.  32  of  Direct  Primary  I..aw  of  191J,  I 
Hennlng's  General  Ljiwb,  3d  ed..  p.  66T) 
1b  to  secure  evidence  for  conviction  of  of- 
fenderfl  against  provision  of  other  sections 
of  statute,  but  only  on  trial  or  prosecution, 
lawful  Investigation,  or  Judicial  proceeding 
against  another  person  for  offending  against 
provisions  enumerated  In  i 


after 


I     the 


atituti' 


such 


inty. 


I    prohibition    will    not 
charging    one    with   -v 


>  such  offenae  before  the  grand 
,  having  Jurisdiction. — Reb- 
lor  Court.    HE    Cal.    tOi,    31S, 


naelf     offendc 
lelled 


to 


,    the       364,     Si 


p.   127,   3«  L,  B.  A.   423.   38  Pao.   3S4.     See 

ant  n-fn* 

opie   V.  8t«rnberg,    111    CaL    I,   1,    43   Pac. 

1.    The  object  of  such   provision  Is  slm- 

f  to  provide  one  coming  within  Its  terms 

pelled  to 

I   ref- 

ise  committed  hy 
,  he  Is  within  the  protection  of  the 
—Ex  parte  Cohen,  104  Cal.  Si4.  43 
.  Rep.  13T,  16  L.  R.  A.  423,  38  Pac. 
■e  People  v.  Sternberg.  Ill  Cal,  3,  S, 
178. 
nslltatlmal   prtvltege — Wltneas  eaa 

lal  of  another,  charged  with  vlo- 
BUch  act,  under  the  constitutional 
that  a  person  can  not  be  com- 
testlty  against  himself. — Ex  parte 
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PBTlTIaNS— MISRBPRESEtlTATIon.  tit- 1- 

section  II.— Bradley  t.  Clark,  Itl  CkI.  19S, 
207,  tS  P)LC.  19G. 

T.  RrelitlrBia  of  HSHr  expealed  bjr  can- 
didate In  eiceas  of  the  amount  (lied  by  lav 
are  not  within   protection  of  lectlon   12  of 

-E.  parte  Cohen:ToTca'l.''62r43   aTsi!  f^/'*'',"''  ^'"f^'"""  4='—.^:'^'''"'  ^-  *''"''''- 

Rep,   m.   «  L.  R.   A.   4!S.  li    Pac.   S64.  foN  "^  "al.  IJS,  SOT.   BE  Pac    S9B. 

lowing    Ex    parte    Cohen.    104    Cal.    B24,    4t  ^     T«.1-ot— By  .  *ep«r   »Kl.t»r   In 

Am.   St.   Rep.    12T.   Ifi   L    R.    A.    ,23.   3B    Pac.  ""  "'"'"'    "  P''"^""   f»""n     °"  .,*".  """'" 

J«4.-Bradler  v.  Clark.  US  Cal.  106.  JOT,  «C  •'"^'l   '%""•  *"'"   "'e^ally  and  imP"p- 

p^j,    JJ5  erly   placed   upon    the  TOtIng    regliiter    that 
he    wan    a    deputy    registrar    wilt    not    B've 

«.     ProMbec  ■<  sBec   aM  liatHwaKe   for  him  Immunity  from  prosecution  for  fraudu- 

procuring    election     of    promisor    who    has  lently  procuring  the  reRlBtration  of   person 

acted    on    the    promise.    Is    not    within    Ini-  not    entitled    to     be    registered. — People    T. 

munity  granted  by  Purity  of  Blectiona  Iaw,  Sternberg.  Ill   Cal.   S.  T.  41   Pac.   lOR. 

§  641/,.  PUMISHUENT  OF  OFFENSES  AGAINST  FRIHAS7  ELECTION 
LAWS.  All  the  provisions  of  sections  forty  to  sixty-four  of  this  code,  both 
inclusive,  shall  apply  with  like  force  and  effect  to  elections,  known  and  desig- 
nated as  primary  elections,  held  and  coaducted  under  official  supervision 
pursuant  to  law  and  to  registration  therefor,  as  to  other  elections,  whether  the 
word  "primary"  be  used  in  connection  with  the  word  "election"  or  "elections" 
used  in  said  sections  or  not. 

Hiatory:  Enacted  and  became  a  law  under  coDBtltutlonal  pro- 
vision, without  goTernor'B  approval,  March  4,  18S9.  Stats,  and  Amdts. 
1899,  p.  5S.  The  Identical  section  was  re-enacted  b;  tbe  same  legfs- 
lature.  March  20.  1899,  StaCa.  and  Amdts.  1899,  p.  153. 

iBdlelmeiit    charging    defendant    with 
^  ^  _,  ;  money   lo  Induce  person  to   procure 

2.   IndictmeDt.  at    primary   election   the   election  of  certain 

by    section    IS,   subdivision    S,    or    by 
463,   1  Atl.   310.  section    25    of    Act    lo    Promote    Purity    of 

See.  ante.  {  SB,  note  par,  1;  B  L.  R,  A.  ITO;  Elections. — People  v.  Cavanaugh.  112  Cal. 
8  W.  &  P.  2336.  674.    677.    44    Pac.    lOBT. 

§  64b,  MISBEPBESENTATION  IN  SECUBINO  SIONEES  TO  PETITIONS 
PBOHIBITED.  1.  It  shall  be  unlawful  for  any  person  circulating,  as  prin- 
cipal or  agent,  or  having  charge  or  control  of  the  circulation  of,  or  obtaining 
signatures  to,  any  petition  authori2ed  or  provided  for  by  the  constitution  or 
laws  of  tbe  State  of  California  regulating  the  initiative,  referendum  or  recall 
to  misrepresent  or  make  any  false  statement  concerning  the  contents,  purport 
or  effect  of  any  such  petition  to  any  person  who  signs,  or  who  desires  to  sign, 
or  who  is  requested  to  sign,  or  who  makes  inquiries  with  reference  to  any  such 
petition,  or  to  whom  any  such  petition  is  presented  for  his  or  her  signature. 

2.  [Circulation  of  false  statements  unlawful.]  It  shall  be  unlawful  for  any 
person  to  wilfully  or  knowingly  circulate,  publish  or  exhibit  any  false  state- 
mcu't  or  misrepresentation  concerning  the  contents,  purport  or  effect  of  any 
petition  mentioned  in  this  section  for  the  purpose  of  obtaining  any  signature 
to  anysuch  petition  or  for  the  purpose  of  persuading  any  person  to  sign  any 
such  petition. 

3.  [Petitions  containing  false  signatures  not  to  be  filed.]  It  shall  be  unlaw- 
ful for  any  person  to  file  in  the  office  of  tbe  clerk  or  other  oflBcer  provided 
by  law  to  receive  such  filing,  any  petition  mentioned  in  this  section  to  which  is 
attached,  appended  or  subscribed  any  signature  which  tbe  person  so  filing 
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such  petition  knows  to  be  false  or  frandulent  or  not  the  genoine  signature  of 
the  person  purporting  to  sign  such  petition  or  whose  name  is  attached, 
appended  or  subscribed  thereto. 

4.  It  shall  be  unlawful  for  any  person  to  circulate,  or  cause  to  be  circulated, 
any  petition  mentioned  in  this  section,  knowing  the  same  to  contain  false, 
forged  or  fictitious  names. 

5.  It  shall  be  unlawful  for  any  person  to  make  any  false  affidavit  concerning 
any  petition  mentioned  in  this  section  or  the  signatures  appended  thereto. 

6.  It  shall  be  luilawful  for  any  public  official  or  employee  knowingly  to  make 
any  false  return,  certification  or  affidavit,  concerning  any  petition  mentioned 
in  this  section,  or  the  signatures  appended  thereto. 

7.  [Unlawfnl  to  sign  more  than  once.]  It  shall  be  unlawful  for  any  person 
to  knowingly  sign  his  own  name  more  than  once  to  any  petition  mentioned  in 
this  act,  or  to  sign  his  name  to  any  such  petition  knowing  himself  at  the  time 
of  such  signing  not  to  be  qualified  to  sign  the  same. 

8.  [Penalty.]  Any  person,  either  as  principal  or  agent,  violating  any  of  the 
provisions  of  this  section  is  punishable  by  imprisonment  in  the  state  prison, 
or  in  a  county  jail,  not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both. 


INITIATIVE    AND    BEFEBENDUM  3.     iBdletncnt    for    falae    >Bd«*lt     (aob- 

PETITIONS.  dlTli>la>  SI— 9B«clcB«r  of  without  alleglnE 

1.  CoMtrnction  of  Bection— Subdimion   1.  *'"^<   accueed    caueed,    conaented    to   or    per- 
„    ,    ,.-            .   ,        .  ,          _ ,      .^    ,      V  ,■   -  .  mltted   the   amdavlt  to   be   used  or  filed:    It 

2.  I°^'';t>n«t  for  fatoe  affidavit   (sub,i.v«,on  ,_  «umcUnt  It  It   la  aUeged  that  the   fal.e 

5)-8nffieieiieT  of.  aflldavlt    wa.   filed— People   t.    Carroll,    19 

1.  CsKatraetlaB  at  SKtioH — Snbdlvlalan  1  Cal.  App.  SE4,  ISO  P»c.  19. 
la  general  In  Its  application,  1b  not  limited 
to  state  Initiative  and  referendum  electlona, 
bat  appliea  Also  to  recall  elections  In  mu- 
nicipalities.— People  T.  Carroll,  t»  CaL  App. 
<et,  !■•  Pao.  it. 


kB  M  wk*B  ■  falae  aBdavlt  «•  ■  recall, 
„  VctiUen  la  not  perjury,  see,  post,  f  IK, 
e  par.  It;  and  1 114,  nota  par,  S, 


OP  CBIMBS  BT  AND  AGAINST  THE  EXECUTIVE  POWBB  OF  THE  ffTATB. 

1 6S.     Acting   in    a   public   capHcitf   nithout  f  12.     Frtiadulentl]'  presenting  bills  or  claims 

b&TiDg  qualliled.  to   pnblic   offieera   for  allonanee  or 

(  66.     Aeti  of  otBeers  de  facto  not  affected.  payment. 

I  GT.     Giving  or  offering  bribes  to  executive  f  73.     Buying  appointments  to  office. 

officers.  (  74.     Taking  reward!  for  deputation. 

f  68.     Asking  or  receiving  bribes.  f  74a.  Ketaining  p«rt  of  ea,\Atj. 

1 69.     Resisting  officers.  1 75.     Eiercising    functions    of   office   wrong- 

{  70,     Extortion.  fully. 

1  71.     Violation   of   laws   prohibiting   certain  f  76.     Befusal    to    mrresder    books,    etc.,    to 


g65.    AOTINO  IN  A  PUBUO  0AFA0IT7  WITHOUT  HATINO  QUALI- 
FIED.   Every  person  who  exercises  any  function  of  a  public  office  without 
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taking  the  oath  of  office,  or  without  giving  the  required  bond,  is  guilty  of  a 
misdemeanor. 


law.— state  ex  rel.  Clark  t.  Stnnler,  S> 
N.  C.  G»,  8  Am.  Rep.  488;  State  v.  Tate,  88 
N.   C.    B«7. 

9.     Baa* — Criterloa  ler  4*tFrBilalaK  ■■««. 

^-Oath  becomea  a  criterion  for  determlnlnK 
the  office  when  an  officer  la  required  by 
law  to  take  It. — AlB.  Cavagno  v.  Btate.  41 
Ala.  398.  Iowa.  State  v.  Brandt,  41  towa 
6>3.  Hick.  People  ex  rel.  Ttirooc  v.  t.anKdon. 
40  Mich.  873.  Mliw,  Lindaey  t.  Attorney- 
Oeneral.  S3  UlsB.  EOR;  Shelby  T.  Alcorn.  88 
Miaa.  373,  73  Am.  Dec.  IS9.  N.  H.  Johnston 
V.  WlUon.  i  N.  H.  268,  8  Am.  Deo.  BO.  M.  Y. 
Bweeney  v.  Mayor,  E  Daly  374,  afflnned  In 
E8  N.  T.  825;  People  T.  Bedell,  1  Hill  188, 
198. 
4.     Psblle  oBecrm— BaB«e   at.— Public   Ot- 

for  falthtul  performance  of  their  dutiea. 
and  whPn  so  required  the  bond  Is  an  Inci- 
dent to  the  office  and  aids  In  dlstlnguishlnK 
the  office  from  an  employment. — Ala.  State 
V.  Gardner.  IB  Ala.  348.  lewa.  Btate  T. 
Brandt.  41  Iowa  G9].  Ham.  Brown  v.  Rus- 
sell, 168  Mass.  14,  EE  Am.  St.  Rep.  3E7,  43 
N.  E.  lOOG.  N.  r.  People  v.  Bedell,  3  Hill 
188,  189.  Fed.  Hall  V.  WlBconsln.  101  U.  S. 
5,  26  L.  ed.  303:  United  States  v.  Maurice,  2 
Brock.   C.  C.   38,   104.   t6   Fed.   Cas.    1311. 

§66.    ACTS    OF    0FFICEB8   DE    FACTO    NOT    AFFECTED.     The    last 

section  shall  not  be  construed  to  affect  the  validity  of  acts  done  by  a  person 

exercising  the  functions  of  a  public  office  in  fact,  where  other  persons  than 

himself  are  interested  in  maintaining  the  validity  of  such  acts, 

Hittory:     Enacted  February  14,  1872. 

DB  PACTO  OFFICERS. 

1.  Officer  de  facto — English  dafiiiitioii, 

2.  Same — Ameitcan  definition. 

3.  Same — Bight  of  de  jure  officer. 


WEONGPULLT  ACTING  IN  PUBLIC 
CAPACITr, 

1.  Oath  of  offic^^Porm. 

2.  Same — Is  mere  incident. 

3.  Sams — Criterion  for  detentUDtng  office. 

4.  Public  officers — Bonds  of. 

Aa   lo  aela  «f  Ar  fact*  •■cere  aol  belav 

affected  by  tkla  eeetlon,  see   |  SO   and   note. 

Aa  (•  wiMt  ia  a  pnblle  aaee  and  who  are 

public  officers. — See  S3  Am.  St.  Rep.  181- 
193:  (  W.  &  P.  4931-4931,  4933;  3  Obiter  DIk. 
359. 

1,  Oa4h  •(  oBee — Para*  nt. — "I  dO  Sol- 
emnly Hwear  (or  affirm,  as  the  case  may  be) 
that  I  win  support  the  constitution  of  the 
United  States  and  the  constitution  of  the 
state  of  California,  and  that  I  win  faith- 
fully dlicharKe  the  duties  of  the  office  of 
.  according  to  the  best  of  my  abil- 
ity."— Constitution  1879,  art.  XX.  t  3.  1 
Hennlng's  Qeneral  Laws,  Sd  ed.,  p,  cl.  See 
Kerr's  Cyc.  Pol.  Code  (M  ed.),  I{  904  et  seq. 

2,  Saaie— la  a  ^ere  Ineidenl. — Oath  of 
office  Is  mere  Incident,  In  absence  of  statute 
law,  to  the  office,  and  Is  no  essential  part 
of  It,  and  [t  may  or  may  not  be  required 
of  an  officer,  according  to  usage,  custom,  or 


Pol. 


ot  their  acta. 

1.  OOicrr  de  facto— Bacllak   deflnltloa. — 

Officer  de  facto  ts  one  who  haa  reputation 
of  belni;  the  officer  he  assumes  to  be,  and 
yet  Is  not  a  good  officer  In  point  ot  law, — 
King  V.  Bedford  I*Tel  Corp..  8  East  3Efl; 
Parker  v.  Kett.  13  Matt.  487,  1  Ld.  Raym. 
6SS:   King  V.  LiBle,   2  Str.   1090. 

2.  Saaie  —  Amerleaa  deflaltlea.  —  The 
above  deHnltion  of  an  officer  de  facto,  aa 
laid  down  by  the  EZngllah  courts,  has  been 
BubHtantlally  followed  in  America, — Cean. 
State  T.  Carroll,  38  Conn.  448,  8  Am.  Rep. 
409.  III.  People  ex  rel.  Phillips  v.  Lleb,  85 
111.  884.   lawa.  Pleree  v.  Weare,  41  Iowa  878. 


Has.  Braldy  v.  Theritt,  17  Kan.  4S8.  He. 
Brown  v.  Lunt,  37  Me.  423.  Mawi.  Fowler 
T.  Bebee.  SMbss.  331.  6  Am.  Dec.  S2;  Coolldge 
V.  Brigham,  83  Msas.  (1  Allen)  333;  Fltch- 
burg  R.  Co.  T.  Grand  Junct.  R.  &  D.  Co., 
83  Mass.  (1  Allen)  6E3.  GET;  Sheehan's  Cnse. 
123  Maaa.  44S,  23  Am.  Hep,  874;  Peterailea 
V.  Stone.  119  Mass.  4$5.  (S7.  20  Am.  Rep.  335. 
Mirk.  Carleton  v.  People,  10  Mich.  250.  Nev. 
Mallett  V.  Uncle  Sam  O,  &  S.  M.  Co.,  1  Nev. 
188,  90  Am.  Dec.  434.  N,  Tf.  Wllcoi  y.  Smith 
E  Wend,  231,  21  Am.  Dec.  313;  People  ei  rel, 
T,  Kane,  23  Wend.  414;  People  V.  While.  24 
Wend.  530.  N.  C.  Ellis  V.  N.  C.  Institution, 
68  N.  C.  423:  Threadglll  v.  T.  C.  C,  B.  Co.. 
73  N.  C.  178;  People  ei  rel.  Norflect  v. 
Staton,  73  N.  C.  E4G,  21  Am.  Rep.  479.  Pa. 
Clark  V.  Commonwealth.  29  Pa.  St.  i:9; 
Commonwealth  v.  McCombs,  6S  Pa,  St.  438. 
8.  C.  Ei  parte  Norrls.  8  S.  C.  408.  Wla. 
State  ex  rel.  Knowlton  v.  Wllllama,  5  Wla. 
308.  88  Am.  Dec.  EE. 

3.  SaBf — Rlskt  af  de  late  anccr  to  re- 
cover from  municipality  salary  paid  to  de 
facto  officer  during  latter's  Incumbency. — 
See  4  Ann.  Cas.  873.   10  Ann.  Caa.  1093. 
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§87.  arvQia  or  OFrERma  bribes  to  executive  officers. 

Every  person  who  gives  or  offers  any  bribe  to  any  executive  officer  of  thia 
state,  with  intent  to  influence  him  in  respect  to  any  act,  decision,  vote,  opinion, 
or  other  proceeding  as  such  officer,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  one  nor  more  than  fourteen  years,  and  is  disqualified  from 
holding  any  office  in  this  state. 


BEIBINO   EXECUTITE   OFFICEHS. 

1.  Bribery  eompleta — OfFenae  of,  nhen. 

2.  CommaD-laiT  misdemeanoT. 

8.  District  &ttoniej  H  an  eiecntire  officer. 
4.  iDdietable     offenM     ftt     eonimoD     Ian, 

wbat  is. 
6.  Judicial    officer  —  IndietineDt  —  Sufi- 

6.  IiegisIatiTe  deflnition. 

7.  Officer   agreeing   not    to    arrest — Infor- 

mation. 

8.  Officer  aiif^geatiiig  willingness  to  accept 

— Effect. 
9, 10.  Penal  statutes  agaiost — Constmction  of. 

11.  Public   officer — Briber;   of — What    eon- 

Btitntas. 

12.  Supervisor — Indictment — Sufficiency. 

13.  Tender  of  mooey  unneceuarj. 

I.     Brlhrry — OK»h  •(  nnplFle  wkes  an 

offer  of  reward  la  made  to  iDfluence  the 
vote  or  i.ctlon  of  the  oIIIcIb.1.  Indictment 
need  not  aver  that  the  vote,  If  procured, 
would  have  produced  ttie  desired  result, 
nor  that  the  ofllolal,  or  the  body  of  which 
he  was  a  member,  had  authority  by  law  to 
do  the  thing  sought  to  be  accompllatied, — 
State  V.  Btlla,  11  N.  J.  I.  (i  Vr.)  lOS,  S7 
Am.  Dec.   TOT, 

3.  C«BBiOB*law  MladenieaBer. — "Any  at- 
tempt to  lnnuetice  an  ofDcer  In  his  official 
conduct,  whether  in  the  eiecutlve,  leRlala- 
tlve,  or  Judicial  department,  by  the  offer  of 
■ny  reward  or  pecuniary  consideration,  Is 
Indlctatile  common -law  ra  lad  em  can  or." — 
State  V.  Ellis,  S3  N.  J.  U  (4  Tr.)  10!.  97 
Am.  Dec.  TOT.  See  People  v.  Ah  Fook.  SI 
CaL  43S.  495:  Walah  v.  People,  66  111.  68,  flO, 
It  Am.   Rep.   5(9. 

S.  District  attBraey  Is  ■■  ezecnllve  ot- 
■eer  of  the  State  within  the  meaning  of  the 
provlBlons  of  the  above  section. — Singh  v. 
Superior  Court.  —  Cal.  App,  — ,  ISt  Pac. 
9B6. 

4.  lB«ie<aUe  oKcase  >t  eomawn  law  la 
"any  attcKpt  to  Influence  officer  In  hla 
elSctal  conduct,  whether  In  the  executive, 
legislative,  or  Judicial  department  of  the 
gavernment,  by  the  offer  of  a  reward  or 
pecuniary  consideration." — State  v.  Bllla,  S3 
K.  J,  I*   (4  Vr.)   lOa,  104,  9T  Am.  Dec.  707. 

5.  jB«IHsl  saeer  —  iHCIelnot  —  Saf- 
MrUmKT- — Where  statute  ag-alnst  bribery 
conflnea  offense  of  bribing  a  Judicial  officer 
to  hi*  acting   more  faTorabljr  to  one  aide 


than  another  In  anr  ault  or  matter  pending 
or  brought  before  him,  no  charge  Is  suf- 
llclently  set  out  to  warrant  conviction 
Which  charges  Judicial  officer  with  receiv- 
ing money  aa  bribe  not  to  forfeit  recog- 
ntiance  which  does  not  set  out  that  there 
was  any  proceeding  commenced  upon  the 
recognizance,  or  that  anr  was  to  be  com- 
menced.—Poopla  ei  rol.  State  v.  Perley,  2 
Cal.  664,  B6T.  See  People  v.  Markham,  <4 
Cal.   IGT,  169,  KO,   49  Am.  Rep.  TOO,   SO  PaC. 

S.  LeKlsIallve  deflaltloB. — Material  acts 
or  facts  conatKuting  legislative  dennltlon 
of  bribery  are  the  giving  to  a  public  officer 
something  "of  value  or  advantage,  present 
or  prospective,"  or  giving  "any  promise" 
or  entering  into  any  "undertaking"  to  give 
something  of  value  or  advantage. — People 
T.  Ward,   110  Cal.    SB9,   STS,   42  Pac.   B94. 


T. 


fell*  ■ 


iBtnr. 


. — Police-officer  agreeing,  in  consid- 
eration of  money  paid  him,  not  to  arrest 
any  peraon  who  ahould  violate  a  certain 
eecllon  of  the  Penal  Code  Is  guilty  of  re- 
ceiving a  bribe  with  respect  to  a  matter 
which  might  be  a  aubject  of  hla  official 
actlun.  and  it  is  not  necesBary  that  the 
Information  ahould  allege  that  some  person 
or  pergona  did  subsequently  commit  the 
crime,  and  the  officer  having  the  oppor- 
tunity and  ability  to  arrest  tailed  to  arrest 
such  person  or  persons. — People  v.  Mark- 
ham.  64  Cal.  157,  159,  49  Am.  Rep.  TOO,  SO 
Pac.  620. 


cent — Effect. — Payment  or  offei 
of  any  money,  emolument,  or  thing  of  value 
by  any  peraon  to  a  sheriff  or  other  peace 
officer  tor  release  of  any  person  in  custody 
of  such  aheriff  or  peace  officer  Is  bribery, 
rap  defendant,  the 


office 


}  his  V 

iby  o 


a  the  crimi- 


cept  bribe,  and  ther 
nal    Intent,    defendi 
guilty    ol    auch    crime. 
Tex.   App.   6E6,   669. 


stmetion  ef  must  be  strict. — People  ex  rel. 
State  V.   Porley,   3  Cal.   564,    66T. 

Rule    ekaacrd  aader   code,   see,    ante.    )  4 

10.  DIstlBKBtakcdi  People  v.  Markham, 
64  Cal.  15T,  150,  160,  49  Am.  Rep.  TOD,  10 
Pac.   690. 
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ASKING  AND 


bribery  of  public  oflloer,  the  t^tt.  advan- 
tage, or  amolnment  mnst  be  bellowed  (or 
purpose  of  Inducing  officer  to  do  particular 
act  In  violation  of  tal>  duty,  or  aa  an  Induce- 
ment to  fRvor  or  In  some  manner  to  aid 
person  otTerlng-  same,  or  some  other  person, 
In  manner  forbidden  by  law. — Hutchinson  V, 
State,   it   Tex.  Ill,   19G. 

lit.  Snprrrlsor — iBdlelaicBt  —  SaMelcBer. 
— Indictment  SKalnst  one  for  bribing  his  su- 
pervisor which  contaLns  no  averment  that 
defendant  gave  auperviaor  anything  of 
VB.Iue  or  of  advantage^  or  that  he  gave  any* 


thing  at  all,  or  that  thing  was  «f  present 
or  prospective  advantage,  or  that  It  was  a 
promise  to  do  aomathlng.  or  undertaking  of 
some  kind  which  was  or  would  be  bened- 
clal  to  supervisor,  is  defective. — People  t. 
Ward,  110  Cal.  S69.  ITS,  it  Pac.  RSI. 

IS.  TeBder  ml  HOacy  UBaivesaary. — ' 
Crime  of  offering  to  bribe  an  eiecutlve 
officer  of  Stat*  la  complete,  under  this  sec- 
tion, without  tender  or  production  of  the 
money. — People  v.  Ah  Fook.  8!  Cal.  iVi. 
19E.  See  United  States  t.  Worrall,  t  U.  8. 
(I  Dall.)  181,  1  L.  ed.  4t<. 


§68,  ASKINO  OB  RECEIVINO  BRIBES.  Every  executive  officer,  or 
person  elected  or  appointed  to  an  executive  office,  who  asks,  receives,  or  agrees 
to  receive,  any  bribe,  upon  any  agreement  or  understanding  that  his  vote, 
opinion,  or  action  upon  any  matter  then  pending,  or  which  may  be  brought 
before  him  in  his  official  capacity,  shall  be  inftuenced  thereby,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  fourteen 
years;  and,  in  addition  thereto,  forfeits  his  office,  and  is  forever  disqualified 
from  holding  any  ofBce  in  this  state. 

I  if  1,  2,  3,  Act 


ASKING    BKIBE— EECETVINQ   BRIBE. 

1.  Agreement  of  police  oflcer  not  to  arrest. 

2, 3.  Same — Police     officer     receiving    weekly 

stipend  or.  single  pttj'ment  of  money. 

4.  Bribery  at  common  law — Defioition. 

5.  Information — Sufficiency— Police  officer. 
€.  7.  Same — Same — School  trustee. 

8.  Same — Bequisite — Police  officer. 

9.  Same — School  trustee — Where  based, 

10.  Offer  to  receive  a  bribe — Bf  public  of- 

ficer is   misdemeanor. 

11.  Scope  of  definition  of  bribery. 

12.  Section  not  repealed   by  implication. 

1.  Aicreeaint  •(  poUec  alBccr  K«t  t* 
srreal. — Duty  ot  police  officer  Is  to  arreet 
v.-lth  or  without  warrant,  according  to  clr- 
cumstancea,  and  If  he  agreed.  In  considera- 
tion of  money  paid  him.  not  to  arrest  any 
person  who  should  violate  the  law,  be  Is 
bribed  with  respect  to  a  matter  which 
might  be  subject  of  his  omOal  action.— 
People  V,  Mnrkham.  84  Cat.  1G7,  159.  49 
Am.  Rep.  700,  SO  Pftc.  8J0. 

1.  Sane — Police  oBlccr  PHwlvtag  weekly 
■tlpead  or  slagle  payment  of  Honey  In  con- 
sideration of  hie  promise  not  to  arrest  any 
violator  ol  the  gaming  law  is  not  only  mor- 
ally guilty,  but  is  also  guilty  under  the 
statu te,  wllhout  his  trial  involving'  the 
necessity  of  the  prosecution  establishing  a 
commisRlon  of  a  distinct  crime  by  a  third 
person,  or  a  want  of  energy  and  efndency 
on  the  part  of  the  ofncer  in  securing  the 
arrest  of  the  third  person. — People  v.  Mark- 
ham.  64  Cal.  1ST,  1G3,  4S  Am.  Rep.  TOO,  tO 
Pac.  SZO. 


will  not  arrest  any  one  of  a  class  of  of- 
fenders against  the  criminal  laws,  he  Is 
guilty  of  receiving  a  bribe. — People  v. 
Markham,  t*  Cal.  lET,  169,  49  Am.  Rep. 
TOD,  to  Pac.  eZO. 

4.  Bribing  at  cobhob  law — DeflaHUa. — 
"Bribery  at  common  law  Is  the  crime  of 
olTerIng  any  undue  reward  or  remunera- 
tion, and  any  public  oRlcer  or  other  person 
Intrusted  with  a  public  duty,  with  a  view 
to  Influence  his  behavior  in  the  discharge  of 
his  duty;  and  the  taking  as  well  as  the 
offering  or  receiving  of  such  reward  consti- 
tutes the  crime  when  done  with  a  corrupt 
Intent,"— State  v.  Miles,  S9  He.  141,  149.  151, 
tS  Atl.  TO  (official  head-note). 

8.  lalsraiatlaa  —  Snfllcleaey  —  PollCF- 
•Mecr. — Inlormalion  aealnst  a  pollre-oHlcer 
for  receiving  a  bribe  is  sufficient  If  it  Is 
substantially  In  the  language  of  this  sec- 
tion,—People  V.  GdBon.  ES  Cal.  549.  550.  10 
Pac.  192.  See  People  V.  Markham,  (4  Cat, 
15T.  49  Am.  Rep.  TOO,  30  Pac.  620;  People  v. 
Ward,  110  Cal.  IS9,  »T3.  *i  Pac.  S94;  People 
V,  Seeley,  1J7  Cal,   13.  1«,   89  Pac.   Mi. 

a.  Bane — Saaw— Sck**l  traatee.  — Infor- 
mation against  a  school  trustee  tor  asking 
and  agreeing  to  receive  a  bribe,  alleging 
that  defendant  asked  and  agreed  to  receive 
a  bribe  of  two  hundred  dollars  coin  of  the 
United  States  of  America  from  a  certain 
person,  la  sufficient  In  describing  Ihe  bribe 
and  showing  its  value.^People  v.  Beeley. 
137  Cal.  IS,   IG,   «S   Pac.  093. 

T.     Information      against     school 


isking  and  e 


bribe 


consideration    < 


Is  sufficient  and  sufficiently  charges  a  cor- 
rupt intent  when  It  substantially  fallows 
the  language  of  the  statute  and  alleges  that 
the  offense  was  committed  wilfully,  unlaw- 
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fully,  ana  tclonlonalr. — People  v.  Seeley. 
IV  Cal.  11.  IS,  Se  Pac.  C91.  See  People  v. 
Uarkham,  <4  Cal.  lET.  IS  Am.  Rep.  TOO,  SO 
Pac.  SIO:   People  v.   Bdson,   6«  Cal.   549,    EGO. 


ID  F 


191. 


-■U«al; 


—In- 


formation aKBlnat  a  police 
Ins  monejr  In  conBlderatlDn  of  hia  promlso 
not  to  make  certain  arrestB  need  not  allege 
that  the  oiflcer  failed  to  make  (he  arrest. 
■B  the  crime  wmm  complete  upon  his  aocept- 
Intt  Ihe  money  and  making  the  agreement. 
—People  V.  Markham.  04  Cal.  1S7,  159,  49 
Am.  Rep.  TOO,  tt  Pac.  020.  Bee  People  v. 
Ah  Fook,   et  Cal.   411. 

•.  Saae— 8elM*l  (ibMm— TVkcra  bmat*. 
— Information  charglnK  school  truBtea  with 
the  offenae  of  aaklng  and  SKreelnE  to  ra- 
celre  a   bribe  upon   aKreament  and  under- 


standing that  his  vote,  opinion,  and  action 
In  matter  of  accepting  scbool  building  tor 
school  district  should  be  thereby  InBuenced. 
does  not  charge  an  olTense  under  section 
11T9,  Political  Code,  but  Is  rightly  based 
upon  section  IS,  Penal  Code. — People  v. 
Seeley,    IST  Cal.   IS,    16,    89    Pac.   09$. 


II.      Score  at  tke  delBltlDB  at  briaery  la 

as  broad  as  the  duties  of'the  ofHcer  who 
accepts  the  bribe. — People  v.  Markham,  64 
Cal.  lET,  159,  49  Am.  Rep.  TOO,  10  Pac.  010. 
IZ.  aeeti«H  la  »»t  rc*eale4  ky  iKpUea- 
tlaa  by  section  IIT*  ot  Political  Code.— 
People  y.  Seeley,  ISI  Cal.  It,  15,  OS  Pac.  898. 


§  60.  BESISTINO  OrFIOERS.  Every  person  who  attempts,  by  means  of 
any  threat  or  vialence,  to  deter  or  prevent  an  exeentive  officer  from  performing 
any  duty  imposed  upon  such  officer  by  law,  or  who  knowingly  resists,  by  the 
use  of  force  or  violence,  such  officer,  in  the  performance  of  his  duty,  is  punish- 
able by  fine  not  exceeding  five  thousand  dollars,  and  Imprisonment  in  the 
county  jail  not  exceeding  five  years. 

L  gi  Act  Marcti 


RESISTING  AN  OFFICER. 

1.  Broad    distiDction    betiveen    reaiBtanoe 

to  and  avoidance  of  arrest. 

2.  Crime  to  impede  officer,  when. 

3.  Defendant  'b  dntj  wbile  being  arrested. 

4.  Escaping  eanviet  —  Kilting  pursuer  — 

Liability. 

5.  Evidenee  —  Of  official  capacity — Suf- 

ficiency. 

8.  Same — Of  resistance — Sufficiency. 

7,  B.  Ignorance  o(  oSeial  character — Effect. 

9.  Indictment — Charge    that    person    as- 

saulted wag  officer — Effect. 

10.  Same — SufGcienc/   of  averment  as   to 

jurisdiction. 

11.  Same — Subsequent   all'^tion. 

13.  Same — Not  bad  for  dtipticity,  wbeo. 

13.  Indictment   for  asaanlt   and   obstruct- 

ting  officer — Sufficiency. 

14.  Tuilictment    for    assaulting    officer    in 

discharge  of   duties — Sufficiencj*. 
liJ-  IT.  Indictment      for      resisting      officer — 
Requiaitor. 
18.  Same — Sufficiency, 
1*21.  Jurisdiction  to  try  offense. 

S2.  Officer  making  arrest  without  author- 
ity— Trespasser. 
£3.  Ominion  of  arresting  officer  to  make 

complai  nt — Effect . 
£4.  One  standing  in  officer's  way  to  pre- 
vent arrest — Liability  of. 
23.  One    sought    to    be    arrested    vritbout 

capiu — Bights  of. 
P.C— 7  '  *  J 


26.  Parol  evidence—Of  official  character. 
E7.  Party   can   not   determine  whether   he 

will  Bubmit  to  arrest,  when. 
29.  Party  illegally   detained   in  custoclv— 

Bights  of. 

29.  Party  guilty  of  misdemeanor — Avoid- 

ing arrest — Bights  of. 

30.  Party  illegally  arrested  attemptiag  to 

regain  liberty — Bights  ot. 

31.  Person    resisting   arrest   by    constable 

and  killing  him — Liability. 

32.  Person    resisting    arrest — Killing    one 

assisting  officer — Liability. 

33.  Person    killing    officer    unlawfully   ar- 

resting him — Liability. 

34.  Person   resisting  unlawful  attempt   of 

officer  to  enter  his  home — And  kill- 
ing hira^Liability. 

35.  Presumption   of  malice — Resisting  of- 

ficer, 

30.  Prisoner  arrested  lawfully — Should 
submit. 

37.  Purpose  of  arrest  and  capacity  of  of- 
ficer— Knowledge  of — Effect, 

3S.  Besistance  Justifiable,  when. 

Aa    *a    ■¥■■■> lagr    afleera    ■raerally,    see. 


Aa  to  rlckt  ot  police 


9  note,  It  Am.  St. 


Broad   dlatlaetioa    eslota    bctweea   i 
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tFt.I. 


X     Crtiat     t*     iBVcdr     a  Beer.     nkea. — If 

proresB  under  which  otflcer  1>  acting-  la 
strictly  leEal,  and  he  acta  Id  Kood  Calth,  It 
Is  crime  In  any  way  to  Impede  him.— State 
V.  Ferry,  11  Vt.  SSt.  SiG,   IS  Atl.   4E1. 

S.  DrfcBdaBt'a  daty  wklle  bela*  amated, 
under  a  valid  warrant,  Is  to  quietly  submit 
and  make  aucti  defense  as  he  may  have  to 
court.  That  he  should  tortlously  aecura 
poBsesslon  of  Jhe  warrant  and  refuse  to 
submit  to  arrest  or  accompany  the  officer 
until  he  had  procured  advice  of  counsel  as 
to  the  validity  of  the  warrant  is  inei- 
cusable;  the  fact  that  the  defendanl  subse- 
quently, the  next  day,  offered  to  accompany 
the  officer  to  and  have  a  hearing-  before 
justice  of  his  own  selection,  is  no  excuse.— 
King  V.  State,  S»  AU.  *3.  18  Am.  St.  Rep. 
S9,  8  So.    120. 

4.  Emnptmt!  eonvlet — Kflllac  Ode  ot 
*a««e— ^Liability. — Where  a  convict  escapes 
from  prison  and  he  and  another  arm  them- 

and  In  a  melee  following  a  hostile  demon- 
stration by  them  one  of  the  posse  is  killed. 


not  vlilBte  It  &■  an  Indictment  for  a  almpla 
assault. — Johnson  v.  State.  26  Tex.  117.  IIS. 

10.  Saaie — SnflleleBey  •(  avcnBcat  aa  to 
JnrladlfrtloBi, — Indictment     for    resisting    an 

officer  setting  forth  that  defendant  opposed 
such  officer  while  attemptlnc  to  serve  b 
lawful  summons  sufficiently  avers  Jurladio- 
tlon  in  ofllcer  Issuing  It. — McQuoid  t.  Peo- 
ple, S  Oil.   (111.)  Tt,  BO. 

11.  Suae — SBbacqnent  allrcatloa.— When 
Indictment  tor  resisting  an  officer  atleg:ea 
the  offense  was  committed  on  a  certain 
date,  a  subsequent  allegation  Chat  defend- 
ants ■■then  and  there  well  knew  said  Ste- 
vens to  be  a  deputy  sheriff  as  aforesaid," 
refers  to  the  date  already  allexed.  although 
the  writ  omcer  was  seeking  to  serve,  which 
Is  set  out  h«c  verba,  contains  a  different 
date.— State  v.  Perry.  II  Vt.  881.  IB  Atl.  461. 

—Indictment  Is  not  bad  for  duplicity  In 
nts  with  assaulting  a 
id  that  by  assault  they 
le  execution  ot  his  office. 
1  Vt.  «B4.  «2E,  18  Atl.  4E1. 
tor  aHanll  and  obatraet- 


>  Is 


1   the 


s  of  whether  the 
posse  or  the  convict's  party  fired  the  drat 
shot.- Talbert  v.  State.  Tl  MIsa.  179,  191. 
41  Am.  St.  Rep.  4E4,  14  So.  4G2. 

S.  Bvldenrc — Of  offlclal  eaiweltr — Safl- 
plrney — On  trial  of  indictment  for  assault- 
ing police- ofllcer  while  reslstlnK  arrest,  evi- 
dence that  officer  was,  with  defcndanfs 
knowledge,  acting  as  a  police-officer,  and 
wearing  uniform  and  badge  of  his  police- 
office  Ht  time  of  assault,  is  competent  and 
BUlllclent  proof  that  he  was  a  police-officer. 
—Commonwealth  v.  Tobin,  108  Mass.  42*. 
420.  11  Am.  Rep.  37E. 

&  flame  —  Of  realstaaee  —  flaneleacr.  — 
The  evidence  In  Ihln  prosecution  tor  resist- 
ing a  peace  ofticer  while  In  the  performance 
of  his  duties  in  attempting  to  arrest  one 
charged    with    disturbing    the    peace    Is    In- 

Rivera,  24  Cal.  App.   5S1,  141   Pac.   1074. 

7,  iKnarancc  of  aMelal  character — Eifert. 
—Killing  ot  officer  by  person  attempting  to 
escape  from  mob  pursuing  him,  upon  being 
seised  by  officer,  such  person  not  having 
been  guilty  of  any  crime,  and  not  fleeing 
to  avoid  arrest  for  crime,  is  not  murder  If 
such  person  did  not  know  official  character 
of  officer  seizing  him. — Tatea  v.  People,  32 
N.  Y.   EOO.  611. 

8.  Forcible  resistance  to  ofHcsr  result- 
Inc  in  his  death  would  Imply  malice  alore- 
thought  only  when  those  resisting  had 
knowledge  that  ha  was  acting  In  an  official 
capacity.— State  v.  Zeibart,  40  Iowa  169,  ITS. 

».  iBdlctmeat — Chance  that  peraoa  a»- 
nauKed    waa   oBeci^-BSect. — Charge   tn    In- 

fcer  in  lawful  discharge  of  bis  duties  will 


charging  defend 
deputy  sheriff,  a 
Impeded  him  in  1 
— State  V.  Ferry, 

13.  ladlctmeat 
iBjr  aa  oncer  la  dlachBrKe  of  bla  dalles — Ib 
■afflplent  in  alleging  that  defendant  knew 
that  person  assaulted  was  an  ofllcer,  when 
It  avers  that  he  made  an  assault  upon  the 
officer,  and  while  the  latter  was  in  the  due 
and  lawful  execution  of  his  office,  did  un< 
lawfully,  knowingly,  and  designedly  hinder 
and  oppose  him. — Commonwealth  V.  Klrby, 
58  Mass.    a  Cush.)    E77,  581. 

14.  iBdletment  for  aaaaalt  opoa  oMcer 
fa  lawrm  dlneharK'  at  bis  datlea  should 
charge  that  it  was  known  or  declared  to 
defendant  that  person  assaulted  was  an 
officer  discharging  an  official  duty,  in  order 
to  be  good  as  an  Indictment  for  an  aggra- 
vated assault. — Johnson  v.  State,  £t  Tei. 
117,    118. 

IB.  iDdlctnent  (or  reslntliiB  ofllee^— 
Rpqalalior. — Indictment  for  resisting  an  of- 
utlon  of  his  duty  must  set  forth 
ecessary  to  constitute  offense, 
legation  that  defendant  resisted 
officer  is  Insufficient  as  being  a  conclusion 
of  law,— United  States  v.  Bachelder,  S  Qall. 
C.  C.  IE,  U  Fed.  Caa.  Stl. 

15.  DisttBgBlsbcdi     Lamberton   ' 


,   18S. 


T.    State, 


sslsting    i 


IT.  Indictment  for  r 
must  distinctly  charge  t 
was  an  officer,  and  was  opposed  while  act- 
ing In  such  capacity,  both  ot  which  tacts 
must  he  proved  at  the  trial,  although  it  Is 
not  necessary  to  set  out  In  hfc  verba  a 
process  under  which  he  was  acting. — Mc- 
Quoid V.   People,  t  Gil.    (Ill.>   78.   80. 

18.  Sbui — SnneleBey.  —  Indictment  tor 
resisting  officer  need  not  describe  mode  of 
the  opposition. — McQuoid  v.  People.  S  Oil. 
(III.)    78.   TB. 

1«.  Jarlsdlcttaa  to  try  oCcaiie An  Indict- 
ment charging  that  the  defendant  wilfully, 
unlawfully  ftnd  knowingly  resisted,  delayed 
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BESl  STING  AH  OFFICER, 


mnd  obBt meted  •  public  officer  In  the  dll- 
charee  of  his  duty  by  tahlnc  from  his  pos- 
■cHBlon,  by  force  and  violence,  K  portion  of 
the  pemonal  properly  held  by  him  under  a 
writ  of  attachment,  sumclently  charEsa  the 
offense  deHned  by  section  tt  of  the  Penal 
Code. — Hanes  v.  Superior  Court,  tS  Cal.  App. 
ess,   U4  Pac.  198. 

10.  The  superior  court  has  Jurisdiction  ot 
such  an  offense.  It  Is  not  brought  within 
the  provisions  of  section  102  of  the  Penal 
Code,  which  makes  It  a  misdemeanor,  with- 
out providing  a  punishment,  to  take  per- 
sonal property  from  the  custody  of  an  of- 
ficer.— Manes  v.  Superior  Court  SS  Cal.  App. 
ess.  144   Pac  i»». 

11.  Section  10!  of  the  Penal  Code  Is  de- 
Bigned  for  Interference  with  the  dulle?  of 
an  ofllcer  where  no  force  or  violence  Is 
used,  while  section  S9  makes  a  "threat"  or 
■■force"  or  "violence"  an  essential  element 
of  the  offense.^ — Manes  v.  Superior  Court,  16 
Cal.  App.  G3S,  144  Fac.  29S. 

As  to  rlckt  la  mlat  sheriffs  when  levylnK 
writ  on  property  not  subject  to  their  writs. 
See  TE  Am.  Dec.  ITS. 

SX.  oncer  Haklas  •■  arrest  wlthoat  an- 
tkorttr— A  trrspasner  who  has  no  right 
to  detain  person,  and  hence  no  right  to 
prevent  escape,  and  In  pravanllng  an  escape 
be  Is  stil)  a  trespasser;  the  person  arrested 
has  the  right  to  use  all  force  necessary  to 
gain  his  liberty.— MIers  v.  StBl<!.  34  Tex.  Cr. 
Rep.  1«I,  ISO.  (3  Am.  St.  Rep.  70E,  29  S.  W. 
1074. 

23.  OaibMloa  sf  arrmtla*  vMeer  to  Hak« 
(•K»lalBt_Bffeet.  —  Unlawful  omission  of 
officer  to  make  subsequent  complaint 
against  person  whom  he  has  lawfully  ar- 
rested without  warrant  Is  no  defense  to 
Indictment  of  such  person  for  assaulting 
ofllcer  In  resist!  ngr  the  arrest,— Common- 
wealth V.  Tobln,  IDS  Mass.  liS,  429,  11  Am, 


lep.    376. 


M.      Omt 


.for  the  purpose  of  preventing  him  from 
maklne  an  arrest  may  be  arrested,  as  may 
also  be  one  who  encourages  a  person  ar- 
rested or  being  arrested  to  resist  ttie  officer. 
—Roddy  V.  Finnecan.  4S  Md.  490;  Coylea 
V.  UuTtln,  ID  John.    (N.   T.)    BG. 


tS.     4>ae   sBBght    ta    be 

eaplas   by   constable  may 

resist    the   arrest. 

uslnK  no  more  force  than 

V.   State,   34   Ten.    Cr.   Rep. 

ISl,    186,   63   Am. 

— Person  Injured  by  o 
may  be  shown  by  pai 
officer. — State   v.    Zelbi 


jvlden 


.    40   Iowa   189,    ITt. 

17.  A  vartr  «•»  aot  drtemiae  whether 
he  will  sabailt  ••  arrest  under  process  In 
hands  of  lawful  officer,  unless  process  la 
void  on  Its  face.— King  v.  State.  89  Ala.  4t, 
44.  18  Am.  St.  Rep,  89,  8  Bo.  120. 

n.  Parly  lIlcKally  detalaed  la  castody 
may.  In  proper  manner,  regain  his  Ilbertr> 
and  klUlns   an  officer  under  such  olrcnm- 


Btances  may  be  reduced  to  manslaughter 
or  self-defense,  provided  that  means  used 
were  Justifiable  and  of  no  more  force  or 
danger  than  net-essary.— Milter  T.  State.  31 
Tex.  Cr.  Rep.  609,  638,  ST  Am.  St.  Rep.  g3<. 
11   8.  W.  ttB. 

2S.  Party  guilty  of  a  mlBdemeanor  aad 
■red  OB  by  a  palleenaan  while  avoiding  ar- 
rest may  repel  such  attack  In  self-defense 
by  returning  the  fire,  and  if  In  so  doing  he 
killed  the  policeman  Buch  hilling  would  not 
necessarily  b«  unlawful. — Tiner  V.  State, 
44   Tex.   n»,    131. 


I   him 


i    by   I 


of  deadly  weapons,  may  n 
deadly  weapons  also,  an< 
from  such  arrest,  the  offlcer  presents.  In  a 
shooting  position,  his  gun,  demanding  Of 
him  to  halt,  the  fleeing  party  mny  fhoot  If 
It  reasonably  appears  to  him  that  the  officer 
will  shoot, — Miera  v.  State,  34  Tei.  Cr. 
Rsp.  161.  186,  63  Am.  St.  Rep.  705,  23  S.  W. 
1074. 

81.  PenoB  rrslstlBK  arrest  by  eoBstabl*. 
aB«  IB  so  doing  kllllBg  liiiB,  is  guilty  of 
murder,  notwithstanding  fact  that  warrant 
of  arrest  was  illegal  In  having  no  seal. 
where  he,  eipecling  such  arrest  on  chargo 
of  bastardy,  forms  malicious  Intention  to 
realBt  and  kill  any  officer  who  ahall  attempt 
rrest  him  on   that  charge,  and   knowing 


levlni 


i  that 


attempting  to  arrest  him  on  such  charge. — 
Palmar  v.  People,  138  111.  96G,  362,  32  Am. 
St.  Rep.  146,  28  N.  E.  ISO. 

32.  PcnOB  mIsllBg  arrest — KllllBg  omn 
assist  lag  oOleeF — L,labllilr, — Where  person 
resisting  arrest  knew  that  one  of  persons 
attempting  to  arrest  him  waa  deputy  sherllf. 
and  (hat  another  person  so  attempting  to 
arrest  him  was  called  In  by  such  deputy 
Bherirr  to  BsBlBt  in  making  such  arrest,  and 
in  resisting  such  arrest  kills  person  called 
in  to  assist,  he  is  guilty  of  murder. — 
Weatherford  v.  State,  31  Tei.  Cr.  Rep. 
B30,  BSe.  87  Am.  St.  Bep.  828.   21   B.  W.   261. 

33.  FrrsoB  kllllBg  vIBcrr  vBlawtBlIy  ai^ 
resting  hiBi — Liability.— Person  Is  guilty  ot 
manslaughter  only  who.  when  unlawfully 
sought  to  be  arrested,  without  malice,  and 
to  prevent  such  arrest,  kills  an  ofllcer  seek- 
ing to  arrest  him. — Cryer  v.  State.  71  Miss. 
467,  470,  43  Am.  St.  Rep.  473.  14  So.  261. 

34.  PeriBB  reatBllag  BBlawfal  attempt  of 
offlrer  to  ester  bauae — Aad  kllllBg  klai— . 
Liability.— Person  may  lawfully  resist  at- 
tempt of  officer  to  enter  his  house  for  pur- 
pose of  lUeRally  arresting  him,  and  re- 
sistance by  lawful  means  resulting  in  the 
death  of  such  officer  la  excusable  homicide; 
If  the  means  used  to  defend  against  such 
arrest  are  unlawful,  but  without  malice.  It 
Is  manslaughter;  but  If  It  appears  that  the 
party  who  does  the  killing  waa  actuated  by 
previous  or  express  malice  In  so  doing.  It 
Ib  murder  In  the  first  degree. — State  v. 
Scheele,  E7  Conn.  lOT,  316,  14  Am.  St.  Rep. 
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arrSHt  and  c&paclty  of  officer  nuikinc  It 
being  known  to  a  pKrty  when  srreat  la  at- 
tempted, and  the  arraat  being  other wiM 
lawful,  BubmiHalon  to  arreat  becomes  a 
dut7.  and  reatstance  Is  unjustlflable.— Tlner 
T.  State,  44  Tex.  118.  131.  See  State  T. 
Anderson,  1  Hill    (S.  C.)   1.  SIS. 

aa.  RcsUtaace  Is  JaatMable,  wkn. — Of- 
ficer acting  under  a  warrant  authorising 
him  to  enter  a  building  described  as  occu- 
pied by  A,  but  In  fact  occupied  by  A  and  B 

move  liquors  kept  there  by  A  tor  sale  In 
violation  of  law.  has  no  right  to  enter  and 
search  a  cloaet  which  ta  pari  of  B's  tene- 
ment and  not  used  by  A  for  such  purpoae, 
although  he  believes  that  it  la,  and  B  may 
real  at  his  entry,  using  reasonable  force. — 
Commonwealth  w.  Newton,  ISI  Mais.  4 ID, 
4]t. 


lOS.  18  Atl.  lEI  (Pardee 
Rafferty  v.  People,  t>  IIL 
COl.   Tt   111.   37. 


as.  PresDHiitlea  af  nallee—^tenUilaK  af- 
■eer. — Preaumptlon  of  malice  and  all  the 
consequences  of  the  crime  attach  equally 
to  all  who  aid  and  abet  or  take  part  In 
the  act  of  the  resistance  of  an  ofllcer,  and 
each  Is  accountable  for  the  deeds  of  all 
engaEed  therein. — State  v.  Zelbart,  40  Iowa 
169,   1T>. 

S&  Prlaoaer  arrested  lawfaUr — ShoaM 
aabmlt,  although  he  la  not  Informed  ol  the 
charge  that  la  made  against  him. — Com- 
monwealth T.  Weather.  T  Kulp  (Pa.)  1. 

ST.  Parpoae  of  arreat  aad  eapacMy  af 
•■e«r — Kaowlcdce    of — BVect — Purpose    of 

§  70.  EXTORTION.  Every  executive  or  ministerial  officer  who  knowingly 
asks  or  peceiveB  any  emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
excepting  such  as  may  be  authorized  by  law,  for  doing  any  official  act,  is  guilty 
of  a  misdemeanor. 

History:  Enacted  February  1*,  1872,  (onnded  on  S  107  Criminal 
Practice  Act.  State.  1S50,  p.  242;  amended  March  30,  1874,  Code 
Amdte.  1873-4,  p.  423. 

EXTORTION. 
J.  Act  of  1853— Conatitutionality. 

2.  Same — Declaialory  of  common  law. 

3.  Same— Object — Summary  remedy. 

4.  Same — Complaint     under — Who     may 

6.  Same — Juriadiction  under. 
6,7.  DefluitioD. 
6.  Collecting  illegal  rates  for  gas— Lia- 
bility. 
9.  Common -law  offense. 
10.  Exaction   of   eicessive   rate   in   public 
busioesB — Extortion. 
11,  IS.  Indictment  against  mayor — Suffieieoef. 

13.  Jailer  guilty  of  extortion,  when. 

14.  OfGcer   exacting   payment   of   fe«   be- 

fore dne — Liability. 

15.  Violation  of  section  coDsists  in  wbat. 

As   to  threats  eoaslltutlac  Hlortloa,  see, 

post,   1519  and  note. 

1.  Aet  I8U  —  Caastltntloaalltr, — Act  of 
March    14,    1SE3,    Comp.    L,awa    Cal.    214.    to 


S.     Sane  — Object  —  Sviamarr    rcBCdr. — 

Act  of  March  14.  1853  (Acta  18ES,  p.  40),  waa 
designed  to  afford  a  remedy  of  a  summary 
character  against  offlce-holders  who  were 
guilty  of  extortion  or  of  neglect  In  the 
performance  of  otBcial  duty,  and  such  act 
has  not  been  repealed,  but  la  still  la  force. 
—In  re  Harks.  4G  CaL  Its,  ZIS. 

4.     Saae — CDHpIalat     under  ^Wfe*     mar 

Bake.— Under  act  of  March  14,  1853  (I^ws 
1863.    p,    40),    to  prevent   extortion    In    office. 


a  a  pariy  Ii 


lot,  1 


sustained  e 
son  of  the  official  neglect  complained,  may 
make     complaint     against     any     officer    tor 
extortion   In   or   neglect   of   official  duties.— 
In  re  Marka.   45  Cal.   199,  £16. 
5.     Saaie  ■ 


preve 


>rIlon 


ce.  Is  n 


istl- 


tutlonal    aa    depriving    the 

rlphc  to  trial  by  -Jury. — Ryan  v.  Johnson,  S 

Cal.   86,  87. 

3.  SaBe^Declnralsry  mt  eemnoa  law. — 
Act  of  March  H,  1853  (Laws  1863.  p.  40),  to 
prevent  extortion  In  office  and  enforce  ot- 
flclHl  duty.  In  so  far  aa  it  provides  that  any 
person  holding  any  office  In  this  state  who 
shall  neglect  to  perform  his  official  duty 
according  to  law  ahall  be  deprived  of  his 
office,  ia  only  declaratory  of  the  common 
Ian— In   re  Marks.   45   Cal.   199,    217. 


'  DIslrlet 

coarta  have  exclusive,  of  action,  commenced 
under  act  of  March  It.  I8SS.  to  prevent 
extortion  In  office  and  to  enforce  official 
duty.— In   re  Marka.   4G  Cal.   139,   316. 

g.  DcflalllsB.— Extortion,  which  la  an 
offense  at  common  law,  la  defined  to  be 
an  abuse  of  public  Justice,  which  consists 
In  any  officer's  unlawfully  taking,  by  color 

thing  of  value  that  Is  not  due  him,  or  more 
than  Is  due.  or  before  It  la  due;  the  pun- 
ishment for  which  Is  fine  and  Imprisonment. 
and  aometlmes  also  a  forfeiture  of  the  of- 
fice held. — Commonwealth  v.  Mitchell.  86 
Ky.    (3   Buah)    15,   26.  96   Am.  Dec.   192, 

Act    of    IS50    defined    extortion    to    be 


'llful   < 


rupt  r 


office 


;   of 
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DEALING  ITT  acnUP.BTr.— CONTRACTS, 


:  :--.H-n.n  : 


the  act  «t  4«ni«nAlnK  "uch  reward  or  fee 
aa  a  condition  precedent  to  the  perform- 
anna  of  official  duty.— 8tats.  I«50,  p.  tti. 
1  101. 

&  CttllrctlBC  IlIeBBi  ratea  for  ■■>— Lta- 
MUtr- — One  may  become  liable  for  extor- 
tion IQ  collectlnK  more  than  legal  rate  for 
teas  not  withstand  Ins  the  fact  that  such  col- 
lections wore  made  by  him  for  a  corpora- 
tion for  which  he  waa  acting. — Denninger 
T.  Recorder's  Court,  14E  Cal.  SiS.  Ctg.  T9 
Pac.   1(4. 

law  It  Is  an  indictable  oRense  for  a  public 
oRleer  to  propose  to  receive  a  bribe. — 
Walsti  T.  People,  SG  III.   Sg,  t1,  1«  Am.  Sep. 

■•■  BaaetiBB  of  •■eraalTc  rate  !■  paklle 
fcpalaeaa  Wttartlmm. — Exaction  of  excessive 
raiea  In  business  charged  with  public  use 
Is  an  offense  of  the  same  essential  quality 
as  extortion  by  public  offlcers. — Dennlnger 
T.  Recorder's  Court,  I4G  Cal.  829,  SS8,  79 
Pac.  M4, 

II.  ladletmeat  acataat  asaror  —  Saf- 
■eleaer. — Indictment  charBlnK  mayor  of 
city  with  having  corruptly  received  from 
city  official  part  of  his  salary,  which  salary 


had  been' Increased  by'lnfluence  of  defend- 
ant, but  falllns  to  charge  that  defendant 
received  any  reward  or  promise  thereof  as 
Inducement  to  his  odlcial  action,  does  not 
charge  an  offense  In  violation  of  this  sec- 
tion.—People  T.  Kalloch.  14  Cal.  US,  IIT. 
See  State  v.  Bauer.  1  N.  D.  ITS,  STS,  4T 
N.   W.   »T8. 

13.  DlBtiavalahedi  People  T.  Markham, 
«4  Cal.  1B7.  162,  4»  Am.  Rep.  TOO,  SO  Pac. 
020. 

IS.  Jailer  Is  entity  of  eatortloa  who 
charges  prisoner  properly  committed  to  his 
custody  for  commitment,  release,  board, 
etc.,  more  than  amount  speclfled  by  statute. 
— Commonwealth  v.  Mitchell,  IG  Ky. 
<3   Bush)    IG,    iS.   94  Am.   Dae.   192. 

14.  Oflleer  exaetlni:  payncnt  of  fe«  be- 
fore dap  Is  guilty  of  extortion  at  common 
law. — Commonwealth  V.  Bag  ley,  S4  Mssa 
(T   Pick.)    279,    til. 

15.  VlelafloB  of  thia  aeelloa  eaastats  as 
much  In  asking  or  receiving  a  promise  of 
a  reward  as  It  actually  does  In  receiving 
the  reward,  and  the  obvious  Intent  of  the 
section  was  to  prevent  any  improper  Influ- 
ence being  brought  to  bear  upon  official 
action.— People  v.  Kalloch,  60  Cal.   116.  117. 


§71.    VIOLATION    OF    LAWS    PROHIBITINO    CERTAIN    OFFIOEBS 

FBOH  DEALING  IN  SCRIP,  ETC.,  AND  FROM  BEINO  INTERESTED  IN 

CONTRACTS.    Every  officer  or  person  prohibited  by  the  laws  of  this  state 

from  making  or  being  interested  in  contracts,  or  from  becoming  a  vendor  or 

purchaser  at  sates,  or  from  purchasing  scrip,  or  other  evidences  of  indebtedness, 

who  violates  any  of  the  provisions  of  such  laws,  is  punishable  by  a  fine  of  not 

more  than  one  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not 

more  than  five  years,  and  is  forever  disqualiSed  from  holding  any  office  in 

this  state. 

History:     Enacted  February  14,  1872. 


OPPICEB— C0NTBACT8  AND  DEALINGS 
PBOHIBITED. 

1.  Contiaet  expieeaij  prohibited — No   action 

2.  Penaltj  for  act — Contract  founded  on. 

I.  Coatraet  eavrewilr  prohibited — No  ae- 
ttOB  ■»«■. — When  contract  Is  expressly  pro- 
hibited   by    law,    no   court    of   Jusi 


lain 


I    It, 


upor 


serted  rights  growln 
Woodward,  IIG  Cal.  119,  128,  73  Am.  St.  Rep. 
31,  4S  L,  R.  A.  420.  B7  Pac.  T77.  See  Swan- 
ger  V.  Mayberry.  59  Cal.  91;  Bank  of  United 
States  V.  Owens,  27  U.  8.  (t  Pet.)  G27,  7 
U  ed.  608;  Hall  v.  Coppell,  74  U.  S.  (7  Wa».) 
t4&   19  L.   ed.   244. 


act.  contract  founded  on  such  act  Is  void, 
although  statute  does  not  pronounce  It  void, 
or  expressly  prohibit  it. — Berka  v.  Wood- 
ward, I2G  Cal.  119,  128.  7S  Am,  St,  Rep.  II, 
4G  L.  K.  A.  420,  S7  Pac.  777,  See  Swanger 
V.  Mayberry,  69  Cal.  91;  Santa  Clara  M.  Co. 
V.  Hayes,  78  Cal.  390,  9  Am.  St.  Hop.  211. 
18  Pac.  391;  Gardner  v.  Tatum.  81  Cal.  971), 
22  Pac.  880:  Morrill  v.  Nightingale,  93  CaL 
4S9.  27  Am.  St.  Rep.  207,  28  Pac.  1068; 
Wyman  v.  Moore,  103  Cal.  213.  214,  37  Pac. 
230;  VlHalla  G.  &  E.  L.  Co.  v.  Sima,  104  Cal. 
326.  332,  43  Am.  St.  Rep.  lOS,  37  Pac.  1042. 
Ala,  Woods  V.  Armslrong.  B*  Ala.  IBO.  2S 
Am.  Rep,  471.  N.  J.  Brooks  v.  Cooper.  SO 
N.  J.  Eq.  (6  Dick.)  761,  SS  Am.  Bl.  Rep. 
798,  24  All.  978.  Pa.  Fowler  v.  Scully,  71 
Pa,  St.   456,  13  Am.  Rep.  889. 


§72.  FRAUDULENTLY  FRESENTINO  BILLS  OR  CLAIMS  TO  PUBUC 
OFFICERS  FOR  ALLOWANCE  OR  PAYMENT.  Every  person  who,  with 
intent  to  defraud,  presents  for  allowance  or  for  payment  to  any  state  board  or 
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..O^J^ICSR  pRBSBamtMi  FALSE  BILL. 


'officer,  or  to'any  county ,'town,' city,  ward^br  village  board  or  officer,  authorized 
to  allow  or  pay  the  same  if  genuine,  any  false  or  fraudulent  claim,  bill,  account, 
voucher,  or  writing,  is  guilty  of  felony, 

Hlitory:     Enacted  Februarr  14,  1S72. 


PUBLIC    OPPICER,    ETC.— PRESENTING 
FALSE  BILL. 

1.  Claim  must  be  an  authorized  one. 

2.  Falait?   of   claim— Defendant 'o   knowl- 

edge thereof. 

3.  Same — Work  oo  highway. 

4.  "Genuine" — Meaning  of. 

5.  Indictment — At  to  essential  allegatioDB. 

6.  Same — Claim  containing  serenit   items. 

7.  Same — Falsity   of   claim— And    defend- 

ant's knowledge  thereof. 
8- 10.  Same — In  language  of  statute. 

11.  Same— Including   false   claim   of   third 

12.  Same— -Statement  of  falsity  of  claim. 
Ab  to  what   ea>iitl(ateii  to   oktaln  mtiier 

by   false  prrteBH  froin  a  naBlclpallty,  seo 


pervisors  to  allow  a  claim  preaerited.  dt- 
pendB  upon  the  existence  of  some  (act  not 
apparent  from  the  account  ilaell.  then  such 
fact  in  order  to  W8.rraiit  a  board  Ln  allow- 
InK  the  claim  it  essential,  must  be  made  to 
appear  to  the  satisfaction  of  the  board,  and 
It  necessarily  follows  that  the  Indictment 
under  tills  section  must  contain  Bllesatlons 
In    proper   and    leg-al    form    from   which    the 

the  accused  la  charged  with  presenting  a 
claim  which  '.he  board  Is  authorized  to  al- 
low.— People  V.  Laterman,  9  Cal.  App,  871, 
«78,    100   Pac.  720. 

BC — Clatm  coBtalalBK  several  ttrma. 


Indict 


t  under 


I.     Claim  mnat  be  an  aathorised  one. — To 

constitute  an  oIFenBe  under  this  section.  It 
must  appear  that  the  claim  was  one  which 
the  board  of  supervisors  had  authority  to 
allow.  If  a  claim  based  upon  a  false  and 
untrue  account  be  presented  tor  allowance 
to  a  board  of  supervlsora  with  intent  to 
defraud,  and  It  be  apparent  from  the  claim 
Itself  that  the  Items  thereof  are  such  that 
In  no  event  could  the  board  allow  It,  then 
such  presentation  of  the  claim  though  al- 
lowed and  paid  constitutes  no  offense  under 
this  section,  (or  the  reason  that  one  of  the 
essential  elements  of  the  crime  Is  wanting. 
Even  If  genuine,  it  is  not  a  claim  which 
board  Is  authorized 
I^lerman,  g  Gal.  App.  S74.  678 
See  People  v.  Butler,  36  Cal. 
Pac.  918. 
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1   In 


mon  language,  and  as  so  used.  It  means, 
true.  real,  correct,  as  distinguished  from 
ffllsc,  fletlllous,  spuriouB  or  simulated. — 
People  v.  Laterman.  9  Cal.  App.  674,  87S, 
100  Pac.  720. 

5.     tadielBFBt— Aa    M     caaratlBl    alleca- 
lloBB. — 1(  the  authority  of  the 


Ing  to  the  board  of  supervisors  for  allow- 
ance a  false  and  fraudulent  claim,  Is  not 
vitiated  by  the  fact  that  the  claim,  as  pre- 
sented, contained  several  Items,  or  that  the 
claim  contained  Items  not  alleged  to  be 
false  or  fraudulent. — People  v.  Carolan.  71 
Cal.   19G.  196,  IS  Pac.  GS. 

As  to  elalH  laeladlaar  false  ekarse  at 
tklTd  partr.  see  par  11.  this  note. 

T.  Saaie — Falsity  of  elalH — Aad  detead. 
anl>s  kaoivledgc  tkeicof  must  be  alleged  In 
the  indictment  and  proved  on  the  trial. — 
People  V.  Butler.  tS  Cal.  App.  36T,  169  Pac. 
SIS. 

See  par.  12.  this  note. 

8.  Same — In  laamiaBe  of  tke  eode.  Is 
autncient. — People  v.  Carolan.  71  Cal.  195, 
19«,  12  Pac.  62:  People  v.  Howard,  126  Cal. 
2ET,  2«9,  67  Pac.  llg  (cited);  People  v. 
Mahony,  115  Cal.  104,  106,  109.  110,  78  Pac. 
364    (construed   and   applied). 

S,  Following  language  of  statute  la  not 
BUfllclent  under  this  section. — People  v.  Ma- 
hony, 145  Cal.  104,  110,  78  Pac.  SS4,  specifi- 
cally overruling:  People  v.  Carolan,  supra, 
upon  thla  point. 

10.  Merely  alleging  offense  In  language 
of  the  statute  Is  Insulflclent;  the  facts  and 
circumstances  of  the  offense  must  be  set 
out.— People  v.  Butler,  36  Cal.  App.  367, 
169  Pac.  91S. 

11.  Same— lacludlnc  false  elalai  af  tklrd 
party. — An  Indictment  charging  the  of- 
fense denounced  by  the  above  section  which 
Includes  two  Items  for  work  done,  one 
claim  for  work  done  by  the  defendant,  and 
one  claim  for  work  done  by  a  third  party, 
both  false  and  fraudulent  In  calling  for 
more  work  than  was  done,  is  void  as  to 
bolh  claimants.- People  v.  Butler,  36  Cal. 
App.   367,   les   Pbc.   918. 

As  to  clalBi  eoatalalag  acveral  Kcna,  see 
par.  6.  this  note. 


la.     Same— Statemi 


of  falally  ot  clalsa. 

which  does  not  set  forth  par- 
and   facts   which   make   claim 
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■ni.  r.i  BrviMG  affointhbnt— rewards  H  tb-t« 

tr&adulcnt,  and  doea  not  allege  wherein  It      of   law. — People   t.    Uahonr,   IIG   Cat   1D4,    ' 

Is     false,     la     insufflclent.       The     allesation        109,   T8    Pac.    aG4. 

that  claim  !■  fraudulent  la  mere  conclusion  See  par.  T,  this  note. 

§73.  BUYINa  APPOIMTIUENTS  TO  OFFICE.  Every  person  who  gives 
or  offers  any  gratuity  or  reward,  in  consideration  that  he  or  any  other  person 
shall  be  appointed  to  any  public  office,  or  shall  be  permitted  to  exercise  or 
discharge  the  duties  thereof,  is  guilty  of  a  misdemeanor. 

HIatory:      Enacted    February    14,    1872,    founded   on    S  85    Criminal 
Practice  Act,  Stats.  1850,  p.  239. 

1.    CoHatltBilDBai   proTUloB. — ISvery   per*      a  bribe  to  procure  his  election  or  appoint' 
■on  ihall  be  disqualified  from  holdInK  any       ment.— Const.   1BT».   art.   XX,    1 10,   1   Hen- 
offlce  of  profit  In  this  state  who  shall  have        nine's  Oeneral  Laws   (Sd  ed.),  p.  ol. 
been   convicted    of   having   g-lven   or   offered 

§74.  TAKING  REWABDS  FOB  DEPXTTATIOK.  Every  public  officer  who, 
for  any  gratnity  or  reward,  appoints  another  person  to  a  public  office,  or  per- 
mits another  person  to  exercise  or  discharge  any  of  the  duties  of  his  office,  is 
punishable  by  a  fine  not  exceeding  five  thousand  dollars,  and,  in  addition 
thereto,  forfeits  his  office  and  is  forever  disqualified  from  holding  any  office 
in  this  state. 


§74a.  BETAININa  FABT  OF  SALAKY.  Every  officer  of  this  state,  or 
of  any  county,  city  and  county,  eity,  or  township  therein,  who  accepts  [,]  keeps, 
retains,  or  diverts  for  his  own  use  or  the  use  of  any  other  person  any  part  of 
the  salary  or  fees  allowed  by  law  to  his  deputy,  clerk,  or  other  subordinate 
officer,  is  guilty  of  a  felony. 

Hiatory:     Enacted  March  21,  I90G,  Stats,  and  Amdts.  190G,  p.  64S. 

§75.  EXESCISUfa  FUNCTIONS  OF  OFFICE  WBONQFULLY.  Every 
person  who  wilfully  and  knowingly  intrudes  himself  into  any  public  office  to 
which  he  has  not  been  elected  or  appointed,  and  every  person  who,  having  been 
an  executive  officer,  wilfully  exercises  any  of  the  functions  of  his  office  after 
his  term  has  expired,  and  a  successor  has  been  elected  or  appointed  and  has 
qualified,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February   14,   1872.  founded  on  S  106  Criminal 
Practice  Act,  Stats.  1S60,  p.  242. 

As  t«  «1ibIbb1  IlablUiT  •!  •Olecrs  aad  ac«ieet  of  dntr,  etc. — See  40  Am.  St  Rep.  71S: 
Z  Obiter  Dig.  370. 

§76.    REFUSAL   TO    SUBBllNDER    BOOKS,    ETC.,    TO    SUCCESSOR. 

Every  officer  whose  office  is  abolished  by  law,  or  who,  after  the  expiration  of 
the  time  for  which  he  may  be  appointed  or  elected,  or  after  he  has  resigned  or 
been  legally  removed  from  office,  wilfully  and  unlawfully  withholds  or  detains 
from  his  successor,  or  other  person  entitled  thereto,  the  records,  papers,  docu- 
ments, or  other  writings  appertaining  or  belonging  to  his  office,  or  mutilates, 
destroys  or  takes  away  the  same,  or  wilfully  and  unlawfully  withholds  or 
detains  from  his  successor,  or  other  person  entitled  thereto,  any  money  or 
property  iu  his  custody  as  such  officer,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  ten  years. 

Hiatory;     Enacted  February  14.  1S72;  Amended  by  Code  Commla- 
slon,  Act  March  IS,  1901.  Stata.  and  Amdts.  1900-1,  p.  442,  held  uncon- 
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HT7-M  CBIHBS  AGAINST  LBGIflLATIVB  POWBL  [Ft.  I. 

§  77.  FBECEDINa  8ZCTION8  TO  APPLY  TO  ADBQNISTRATIVB  AND 
MINISTERIAL  OFFIOEBS.  The  various  provisions  of  this  chapter  apply  to 
adininiatrative  and  ministerial  officers,  in  the  same  manner  as  if  the;  were 
mentioned  therein. 

History:    Enacted  Pebniary  14,  ISTt. 


OP  CBIHES  AGAINST  THE  LEGISLATIVE  POWSa 
[As  to  eoDBtitntionalitT  of  Act  to  Pteveot  Corrupt  Practice  at  Eleetioiia,  see  HasoB  T. 
St&te  ex  rel.  McCo^,  S8  Ohio  St.  30,  41  L.  B.  A.  2fll,  50  N.  E.  S. 

As  to  strict  eonatmction  of  Corrupt  Praetieea  Act,  sm  Slate  ex  nl.  Crow  v.  Bland,  144 
Mo.  S34,  41  L.  B.  A.  297,  46  S.  W.  440.] 
f  SI.  PrcveDting  the  meeting  or  organization      |  86.  Beceiving  bribes  bj  members  of  the  leg- 

of  either  braoch  of  the  legislBtare.  islature. 

I  82.  Dieturbiog  tbe  legislature  while  in  ses-  |  87.  Witneases  refusiog  to  attend,  testify,  or 
produce  papers  before  the  legislature 
or  eominitteeB  thereof. 
I  8S.  Member?  of  the  legislature,  in  addition 
to  other  penalties,  to  forfeit  office 
and  be  disqualified,  etc. 
I  89.  Lobbying,  and  penalty  for. 

§  81.  PBEVENTIKa  THE  MEETINO  OR  ORGANIZATION  OF  EITHER 
BRANCH  OF  THE  LEQISLATUBE.  Every  person  who  wilfully,  and  by  force 
or  fraud,  prevents  the  legislature  of  this  state,  or  either  of  the  houses  com- 
posing it,  or  any  of  the  members  thereof,  from  meeting  or  organizing,  is  guilty 

of  felony. 

HIatory:     Eadcted  February  14,  1S72. 

§82.     DISTXIRBINQ  THE  LEGISLATURE  WHILE  IN  SESSION.     Every 

person  who  wilfully  disturbs  the  legislature  of  this  state,  or  either  of  the 

houses  composing  it,  while  in  se.ssion,  or  who  commits  any  disorderly  conduct 

in  the  immediate  view  and   presence  of  either  house,  tending  to  interrupt 

its  proceedings  or  impair  the  respect  due  to  its  authority,  is  guilty  of  a 

misdemeanor. 

Hittory:     E:Dacted  February  14,  1872. 

§83.  ALTEBING  DRAFT  OF  BILL  OR  RESOLUTION.  Every  person 
who  fraudulently  alters  the  draft  of  any  bill  or  resolution  which  has  been 
presented  to  either  of  the  houses  composing  the  legislature,  to  be  passed  or 
adopted,  with  intent  to  [1]  procure  it  to  be  passed  or  adopted  by  either  house, 
or  [2]  certified  by  the  presiding  officer  of  either  house,  in  language  different 
from  that  intended  by  such  house,  is  guilty  of  felony. 

History:     Enacted  February  14,  1872. 

§  84.  ALTERING  ENROLLED  COPY  OF  BILL  OR  RESOLUTION.  Every 
person  who  fraudulently  alters  the  enrolled  copy  of  any  bill  or  resolution 
which  has  been  passed  or  adopted  by  the  legislature  of  this  state,  with  intent 
to  [1]  procure  it  to  be  approved  by  the  governor,  or  [2]  certified  by  the  secre- 
tary of  state,  or  printed  or  published  by  the  printer  of  the  statutes,  in  language 
different  from  that  in  which  it  was  passed  or  adopted  by  the  legislature,  is 
guilty  of  felony. 


History:     Enacted  February  14,  1872. 

IM 
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Ilt.Vl.J  BRIBING  MEHBBIIS   OP  I^GISLATURC  IISCM 

§  85.  0I7IN0  OB  OrFEBINO  BRIBES  TO  HEMBEBfl  OF  THE  LEOIS- 
LATUJfE.  Every  person  who  gives  or  offers  to  give  a  bribe  [1]  to  any  mem- 
ber of  the  legislature,  or  [2]  to  another  person  for  him,  or  [3]  attempts  by 
menace,  deceit,  suppression  of  truth,  or  any  corrupt  means,  to  influence  a  mem- 
ber in  [a]  giving  or  withholding  his  vote,  or  [b]  in  not  attending  the  house  or 
any  committee  of  which  he  is  a  member,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  ten  years. 


HIatory:     Enacted  March  14,  1872,  founded  i 


1   SJ84. 


1S60,  p.  239,  OB  amended  by  Act  April  27, 


oaeBBr.  and  who  had  no  crl 
:  who  were  enlaced  In  Bet 
mber    of    leg) slat ura    bribe 


■  af  leKl*lat«r«.        detect,    expose,    and    punfBh    crime,    are    not 

guilty  under  thlB  section,  nor  can  they  be 
accomplices  guilty  ae  prlnctpala  under  buc- 
ceedlng  Bectlon,  aa  that  would  make  them 
active  DftenderB  In  commlsBlon  of  one  crime 
and  accomplices  In  commissloD  of  another 
at  same  time  and  througli  same  overt  acts. 
Such  conBtruetlon  of  these  sections  ta  not 
reasonable. — People  v.  Bunkers,  ]  Cal.  App. 
19T,   20i.  84  Fac.  164.  STB. 


§86.     BEOEIVINO  BBIBES  BY   MEMBERS   OF   TEE  LEOISLATUEE. 

Every  member  of  either  of  the  houses  composing  the  legislature  of  this  state 
who  [1]  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any  understanding 
that  his  official  vote,  opinion,  judgment,  or  action  shall  be  influenced  thereby, 
or  shall  be  given  in  any  particular  manner,  or  upon  any  particular  side  of  any 
question  or  matter  upon  which  he  may  be  required  to  act  in  his  official  capacity, 
or  [2]  gives,  or  offers,  or  promises  to  give  any  official  vote  in  consideration  that 
another  member  of  the  legislature  shall  give  any  such  vote,  either  upon  the 
same  or  another  question,  ia  ptmishable  by  [a]  imprisonment  in  the  state  prison 
not  less  than  one  nor  more  than  fourteen  years,  and  upon  conviction  thereof 
shall,  [b]  in  addition  to  said  punishment,  forfeit  his  office,  be  disfranchised, 
and  forever  disqualified  from  holding  any  office  or  public  trust. 

Hiatory:  EDBcted  Februarr  14,  1ST2,  tonnded  on  iS84,  S5,  86  Crim- 
inal Practice  Act,  Stats.  1850.  p.  239;  amended  AprU  6,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.).  p.  7. 


LEGISLATOR  BECEIVING  BRIBE!. 
L  Is  Genekal. 

1,2.  CoDstmctioD  —  Conititution      does      not 
limit  legislative  power. 

3.  Coniinon-law  role — Any  attempt  to  infla- 

n.  Bbibebt — Inbesbht  Powers  or  Legisla- 
TURB — Expulsion. 

4.  Bribery — When  ofFeri  do  not  constitute. 

5.  Seme — Entertainments  given  to  influence 

l^islation  do  not  constitute  bribery. 

6.  Committee   of   senate — Member   of   com- 

mittee receiving  bribe. 
T.  Same — Investigation   of   affairs    of   eor- 
poiations  by  senate  committee — Influ- 
encing vote  of  member. 

8.  Same — Legislative    committee    is    subdi- 

vision of  legislative  body. 

9.  Inherent   power   of   legislature   to   expel 

member — Powei  to  expel  unlimited. 


10.  Same — Enpresa  power  to  expel  member 

— Generally. 

11.  Same — Expelled   member   of   senate   not 

deprived  of  right  to  office  without  due 
process  of  law. 

12.  Same — Same — Only     safeg^rd     against 

13.  Same— Same— Bight    of    private    person 

holding   pnblio    offies,    when    not    vio- 
lated by  expnisioa. 

14.  Same— Same — Besolution    of   senate    ex- 

pelling  member   is   not   conviction   of 
offense  charged. 

15.  Same — Same — Besolntion    of   senate    re- 

sulting   in    expulsion    is    not   in    sub- 
stance bill  of  attainder. 

16.  Same — Power   of   senate    to   adopt   any 

procedure. 

17.  Same — Power   which   created   oflice   may 

fix  terms   and  coDditions  for   liolding 
thereof. 
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LEGISLATOR    RBCEIVIHG    BHIBE — EXPULSIOIT. 


18,  Same — Power    of    legislature    not    with- 

drawn by  statutory  proTiBions. 

III.    Pt^ADlNO   AND   PHACTICB. 

19.  Courts  not  authorized   to   control  or  sn- 

perviae  acta  of  legislature. 

?0.  Courts   take   judicial  notice   of  proceed- 
ings expelling  members. 

SI.  Evidenee — Corroboration. 

22.  Same— Matter  of  ioTestigation. 

23.  Indictment — Sufficient      of     charge      of 

bribery. 

24.  Instruction. 

25.  Writ   of   mandate    to   reinstate   expelled 

member  will  not  issue. 

I.    IN    GENERA!* 

llmtt  IrKlalatlve  pdhct. — Constitution  does 
not.  either  by  its  terms  or  by  noceaaary 
implication,  forbid  legislature  to  pass  such 
alalute  as  Is  found  in  this  aeclion.— Ex  parte 
Bunkers,   1  Ca).  App.   SI,  64,  81   Pac.   liS. 

Z.      Power  of  aenate  to  expel    for  bribery 
Is  not  by  aectlon  3B  of  article  IV  of  constl- 

haa  been  convicted  of  crime  defined  In  tliat 
section. — ^Frencli  v.  Senate  of  California. 
14S  Ca).   «04,   610.   80  Pac.  1031. 

8.     COBmOB-lHW     rale — Any     altrDpt     (o 

■■■apace  an  officer  In  his  official  conduct, 
whether  in  executive.  loBlBlalive,  or  Ju- 
dicial department  of  eovernment.  by  offer 
of  rew-ard  or  pecunlai 


[able 


sdem. 


.   BRIBERY— INHERRNT   POWERS   OF 

LEGISLATUR  E — EX  PU  LS I O  N. 
I.     Brihrrr    la    nol    eonatlluted    tiy    oirrn 


violation  ot 

his  1 

awful  duty,  t 

tside    his    c 

.mclal 

function.— 1 

States 

d.    833.      See 

Yee    G( 

!e,     83     Fed, 

14E; 

United    Sin 

Boyer. 

8S   Fed.    4ZE. 

.   436. 

p<>»  of 

bad    In 

morala,    do 

bribery 

.—Randall   v.    Ev, 

inlng   News   . 

97  Mlcl 

1.  136,   E6  N. 

W.  JSl. 

«.     Ci 

itp— MeBbt-F 

relvlait 

brtbe.— Con 

nmltti 

iea  ot  senate 

larly   c. 

instituted   a 

re  as 

much  crealu 

of    < 


e  hy  r 


leRlBla- 

•,n  In  session  conatlcutes  bribery. — 
te  Bunkers,  1  Cal.  App.  61,  66.  81 
.  See  People  v.  Bunhers,  2  Cal.  App. 
Pac.  364,  376. 

Die — luvrallKatloM  «t  aSaIra  at 
;  and  loaa  corroTatlaaa  by  regularly 
ted  senate  committee  during  aeaslon 
Inture  Is  witbltt  regular  and   ordi- 


nary duties  under  standing;  rules 

or  was  epeclally  devolved  upon  e 
mittce  by  leglBlatlve  body,  and  sue 
gation  Is  matter  pending  before   1 


Bunkers,  1 

Cal.  App. 

61.   64,  81  Pa. 

c.   748. 

ICKlBlatlve     b. 

ody.     and 

iber  doaa 

e  he  does 

as   a  representatlTe    : 

In    hlB    official 

capacity 

as  member 

ot    the    1. 

igislatlve    body.— Wat- 

son    V.    Stat 

•>.    3»    Oh 

io    St.    123.    4 

Am.   Cr. 

Rep.  71. 

>.     Inkrn 

v4   powri 

»H    membe 

f    legislative 

body    In 

3  Is  vested  general  legislative  power 
e  state  has  the  Implied  power  to  expel 
mber  (or  any  cause  which  It  may  deem 


California,  146  Cal.  604.  606,  610,  SO  Pac. 
1031.  See  Ex  parte  McCarthy.  19  Cal.  3B5. 
405:  Ex  parte  Lawrence,  116  Cal,  £98.  239. 
48    Pac.    124. 

10.  SsiMe — Riprraa  power  to  expel — Gea- 
erallr- — Power  of  legislative  body  to  expel 
members  for  any  cause  does  not  In  this 
state  depend  alone  upon  Implication.  It  Is 
expressly  given  under  the  constitution,  ar- 
ticle IV.  section  9.— French  v.  Senate  of 
California.    146    Cnl.    604.    606.    80    Pac.    1031. 


11.     Snnr- 
are   afit   depi 

due  process 
are  expelled 
the 
ther 


:utioT 


al.  604,  609.  80  Pac.  1031.  See 
Shunleft  T.  United  Slates,  1S9  U.  S.  311, 
117,   47  U  ed.   828,  23  Sup.  Ct.  Rep.   B3B. 

la:  Same — Sam* — Hair  aarPKaard  to  IrU 
low-urnbem  of  legislative  body  against 
unjust  and  cHugpleaa  expulsion  Is  Ihe  oath 
of  each  Individual  member  of  the  body,  and 
his  duty  under  it  to  act  conscientiously  for 
the  Rpncral  good,— French  v.  Senate  of 
California,   116   Cal.    604,    809,   80   Pac.   lOSl. 

13.  Same — Sane— RlRkt  ■>(  private  prr- 
•OB  haldlBK  pabllc  offler,  as  between  the 
olflce-hoider  and  sovereign  power.  Is  not 
violated  when  proper  governmental  author- 
ity, acting  in  pursuance  of  power  expreasly 
given  to  It  by  fundampntal  law,  has  re- 
moved such  person  from  office.— French  v. 
Senate  of  California.  I4S  Cnl.  604,  609.  80 
Pac.  1031.  Sea  Matter  of  Carter.  141  Cal. 
316,   319,   74  Pac.   897. 

14.  Same— Raise  —  Reaolatlan  af  aenate 
exrelllBK  aieaiber,  whether  for  bribery  or 
some  other  offense,  or  Improper  conduct.  Is 
not  the  equivalent  of  the  conviction  of  the 
person  of  the  crime  set  forth  in  the  charges 
against  him. — French  v.  Senate  of  Califor- 
nia.  146  Cal.  e04.  610.   SO  Pac.   1031. 

15.  San* — Saaae  —  Rraolatloa  of  aeaate 
reaaldnc  la  expnlalou  of  member  is  not  In 
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■abBtan««  &  bill  ot  attaUi 
Senate  ot  California,  146  ( 
Pac.   1011. 


prwrrdare  and 

without   notice 


nge  It  at  any  time  and 
nch  V.   Senate   of  Call- 

1S  Cal.    604,   60S,    80   Fac.    1031. 

iKC — Powrr  IT  kick  ereatvd  offlFC 
ror  koMlBS  therrof. 


which  c 


del^F 


subjec 


which  I 
of  ren- 
conditio 


rat, 


■  ■ 


.    ot    California,    146     Cal. 
604.   609.   SO  Pac.    1031. 

18.     Sdb» — l^weT  of  Ivaialatiirr  to  IrKta- 
lalc  Bvoa  ■■b>Hrt  of  IPiclalatlTe  brllwrr  was 

not  withdrawn  by  aectlon  J6,  article  IV  of 
roDstltulIon,  and  It  la  not  possible  by  any 
reasonable  Interpretation  of  provlaions  of 
conslitutlon  to  aay  that  framcra  of  that 
instrument  Intended  to  embrace  all  needed 
leslslatlon  on  subject  ot  legislative  bribery 
and  to  forbid  further  leRlslatlon  on  that 
Bubject, — Ei  parte  Bunkers,  1  Cal.  App,  fll, 
64.  81    Pac.   746. 


III. 
It.     C« 

eliher  ho 


department  of  the  state,  and  ami 
official  acta  are  Included  proceed 
fetllnR  members.— French  v.  Senntf 
fornla.    146  Cal.    604.    608.    SO    Pac. 


AND    PRACTICE. 


.   606.  60  Pac. 


who  engaged  li 
and    pu 


their  evidence  may  be  admitted  as  corrobo- 
ratlns  evidence  of  accomplice  whn  gave 
bribe  to  defendant. — People  v.  Bunkera.  3 
Cal.   App.   107.    ZD3.    64   Pac.   364,    376. 

23.  Sane  —  Matter  af  lnTeall(atl*a.  — . 
Where  bribe  was  accepted  by  legialator,  aa 
chairman  ot  committee  appointed  to  Investi- 
gate  affairs   of   building   and   loan    aasocla' 


i    TO    ATTBIVD,    ETC, 


,   In   • 


Bstigatlon,  it  Is  not  necessarr 
3Ve  that  any  Investigation  of  such 
atfon     was    actually    pending.       It    Is 

in  general  Inveadgfttlon  of  similar 
Htions  and  that  Investigation  of  asao- 

r  upon  which  defendant  might  be  re^ 
:  to  act  In  his  otHclal  capacity. — Peo- 
Bunkers.  2  Cal.  App.  197,  206.  S4  Pac. 


building  an 


lows   that   party 


iniJerstandlng      that 


and   mat 


ind   should  be  glv> 


)Uld    be     Intlui 


his   otnclal    t 


side  of  a  question 
1  he  might  be  re- 
ipaclty,"  and 
with  further 
as  Buch  setiator  and  as 
nmltlee  he  would  give 
lecure  tor  corporations 
:stlgatlon   of   their   af- 


and    also 


.   61, 


.    81    i 


34.  laatrnellon.— Where  defendant  was 
charged  with  asking  and  receiving  bribe, 
and  was  found  guilty  as  charged  In  Indict- 
ment, instruction  that  either  asking  or 
receiving  the  bribe  would  :uBtIfy  verdict 
of  guilty  Is  not  erroneous,  nor  could  It 
have  harmed  defendant. — People  v.  Bunk- 
ers. Z  Cal.  App.  1»T,   ZIO.  64  Pac.   364.  376. 

30.  Writ  of  manilale  will  not  Issue  to 
compel  state  senate  to  reinstate  expelled 
member.— French  V.  Senate  of  California, 
146  Cal.   604,   611,   80   Fac.  1031. 


§87.     WITNESSES  BEFUSINQ  TO  ATTEND,  TESTIFY,  OR  PRODUCE 
PAPERS  BEFORE  THE  LEOISLATXTRE  OR  COMMITTEES  THEREOF. 

Every  person  who,  being  summoned  to  attend  as  witness  before  either  house 
of  the  legislature  or  any  committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  [1]  to  attend  pursuant  to  such  summons;  and  every  person  who,  being 
present  before  either  house  of  the  legislature  or  any  committee  thereof,  wil- 
fully [2]  refuses  to  be  sworn  or  to  answer  any  material  and  proper  question, 
or  [3]  to  produce,  upon  reasonable  notice,  any  material  and  proper  books, 
papers,  or  documents  in  his  possession  or  under  his  control,  is  guilty  of  a 
misdemeanor. 
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BEFU8AL  TO  TESTIFY  BEFORE  LEGIS- 
LATIVE COMMITTEE. 

1.  Authority  of  legisiatWe  assemblies  to  eom- 

pel   attendance  of  witnesses. 

2.  Same — Witnesses    may    be    compelled    to 

bring  papers,  etc. 

3.  Refusal   to  testify  before  legislative  body 

punishable  as  contempt. 

4.  Witnesses    not   sworn    unte««   express   pro- 

vision authorizes  thcii  examination. 

5.  Witnesses,    when    guiltj    of    contempt    of 

lepslature. 
C.  Practice— Writ  of  habeas  corpus,  when 
United  States  courts  will  not  grant. 
1.  LesUlBllvF  BHeKblleB— Aatkorltr  to 
rail  wltiHiiBcii  and  question  all  persons  with- 
in their  Jurisdiction  as  such  In  regard  to 
the  subjects  in  reference  to  which  they 
itid   Into    which    thay 


have 


eady    i 


Bstleat 


to 
le  Mc- 
e  L^w- 


Carthy.  29  Cal.  395,  «CI5.     See  Ex 

rence,    116  Cal.   198,    199.   48   Pac.    IZ4;    Id  re 

Lawrence,  80  Fed.  99,  101. 

Z.  LcKlalatlve  HUenblln  iniir  csiapel 
iTliBrssea  to  bring:  wilh  them  papers  and 
records,  in  the  same  manner  as  Is  practiced 
by  courts  of  law, — Ei  parte  McCarthy,  29 
Cal.   SSG,   405. 

a.  HcfnaHl  to  t»Iiry  ke(*r«  leidBlmtln 
iaitdr  without  lawful  excuse  may  be  pun- 
ished as  contempt. — Ex  parte  McCarthy.  ZS 
Cal.  3BE,  40G-40T.  See  Ex  parte  Lawrence, 
116  Cal.  238,  S93.  18  Pac.  124;  In  re  Davis, 
Eg  Kan.  86S,  379,  4S  Pac.  ISO;  In  re  Law- 
rence. 80  Fed.  99,  101,  103. 


leglslaliv 


assembly    or   committee,   unless 


there  Is  some  express  provision  of  law  or 
constitution  aulfiorlilnK  their  examination 
In  that  manner. — Ex  parte  UcCarthy.  29 
Cal.  39G,  40E. 

S.  WItBFHH  an  KVilty  of  eaateasyt  of 
l^clalatHre  who  reluse  to  Kive  names  of  in- 
formants under  a  published  charge  asainst 
members  of  the  legislature  In  a  newspaper. 
the  witnesses  being  the  news  editor  and 
one  of  the  reporters  of  such  paper,  where 
such  public  charges  were  subjects  of  In- 
quisitorial Investigation  by  such  legislative 
body,  and  such  witnesses  are  not  Justtfled 
in  refusing  to  give  names  upon  the  ground 
that  the  communications  were  priTlleged. — 
Bz  parte  LAwrance,  111  Cal.  E9S,  Z9B,  100. 
48  Pac.   114. 

«.  Praetir* — ^Writ  of  kabHM  corvaa— 
Whra  Vatted  Slates  eonrls  will  aot  graat. 
— Where  witnesses  responsible  for  charges 
In  a  public  newspaper,  published  against 
certain  members  of  the  legislature,  were 
summoned  before  the  legislature  and  re- 
fused to  testify  as  to  who  were  their  In- 
formants, and  where  inquiry  Into  the  cause 
of  their  detention  for  contempt  was  made 
In  the  supreme  court  of  the  state,  and 
necessarily  Involved  the  whole  question  of 
Illegal  detention,  and  where  contempt  pro- 
ceedings which  resulted  in  Imprisonment 
were  matters  peculiarly  within  the  Juris- 
diction of  the  state,  and.  Bo  far  as  these 
proceedings  appear  by  petition  and  return, 
were  regular,  and  imprisonment  was  within 
power  and  authority  of  state  senate  to  Im- 
pose, the  United  States  courts  Will  not 
grant  writ  of  habeas  corpus  In  behalf  of 
such  contumacious  witnesses. — In  re  l^aw- 
rence,   SO  Fed.   99,   104. 


§88.  MEMBERS  OF  THE  LEOISLATUBE,  IN  ADDITION  TO  OTHEB 
PENALTIES,    TO    FORFEIT    OFFICE    AND    BE    DISQUALIFIED,    ETC. 

Every  member  of  the  legislature  convicted  of  any  crime  defined  in  this  chapter, 
in  addition  to  the  punishment  prescribed,  forfeita  his  office  and  is  forever  dis- 
qualified from  holding  any  office  in  thia  state. 

History:     Enacted  February  14,  18TZ. 

Am  to  paalakaieat  for  bribery  of  aipaiber  of  Icglslatare,  see,  ante,   188,  note  pars.  9-11. 

§  89.  LOBBYING,  AND  PENALTY  FOR.  Every  person  who  obtains,  or 
seeks  to  obtain  money  or  other  thing  of  value  from  another  peraon,  upon  a 
pretense,  claim,  or  representation  that  he  can  or  will  improperly  influence  in 
any  manner  the  action  of  any  member  of  a  legislative  body  in  regard  to  any 
vote  or  legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no  person  other- 
wise competent  as  a  witness  shall  be  excused  from  testifying  as  such  concerning 
the  offense  charged,  on  the  grounds  that  such  testimony  may  criminate  him- 
self, or  subject  him  to  public  infamy,  but  such  testimony  shall  not  afterwards 
be  used  against  hiin  in  any  judicial  proceeding  except  for  perjury  in  giving 
such  testimony. 

p.   166; 
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LOBBYING. 
1.  Definition — Term  "lobbjing." 
!.  Franil  npon  pnblie,  when  deeeptiai 


3.  Bribea  in  shape  of  high  contingent   eom- 

penaation. 

4.  Hired  advoeate  or  agent — When  deemed  to 

pr»eti««  deceit  upon  legislature. 

5.  Sftme — Peraoiw  seeking  to  inflnenee  legis- 

lation— Dntiea  of. 
C.  Serriees  rendered  b;  attorneys  in  advane- 
ing  legislation,  when  not  deemed  to  con- 
stitute lobbjing. 

7.  Statute  making  certain  lobbying  criminal 

— Effect  of,  aa  to  practice  of  lobbying 
not  within  purview  of  law. 

8.  Saperrison   of   county   not   anthoriied    to 

influence  legislation . 
».  Practice — Action   for  compensation  by  so- 
licitor  or   agent   acting   in   secrecy   not 
maintainable. 
As    to    MHtraeta    acalBst    vnbUe    valiCT. 
mtm^Utr  of,  see  Kerr's  Cyc.  Code  Civ.  Proc. 
(Id   ed.).   IIKCT,   1861   and   notes. 

1.  DeOBltlOB— Tena  •aobbrlaK"  has  well- 
deflned  meanlnK  In  this  country,  and  siK- 
DlBea  to  address  or  solicit  members  of 
IcElsl^tlve  body  In  lobby  or  elaewhere  with 
purpose  of  Influenclns  their  votes.— County 
Df    Colusa   Y.    Welch.    113    Cal.    428,    131,    SG 

Pac.  m. 

Z.  Vrmmt  apOB  pablle,  whca  deeeptlan 
•■■■iltKtea.— An  attempt  to  deceive  per- 
sona Intrusted  with  high  functions  o(  legis- 
lation by  secret  combinations  or  to  create 
or  brlns  Into  operation  undue  Influence  of 
any  hind  has  all  Injurious  effects  of  direct 
fraud  on  public. — Marshall  v.  Baltimore  A 
O.  R.  Co.,  tT  U.  a  (1(  How.)  ail,  11  L^  ed. 
•St. 

S.  Bribea  !■  abave  t  klsb  eoatlncrat 
I  eaipi  ■■■>!«■  must  necessarily  lead  to  use 
of  improper  means  and  exercise  of  undue 
Influence.  Use  ot  such  means  and  such 
BsentB  will  have  effect  to  subject  stale 
Kovemmente  to  combined  capital  of  wealthy 
corporations,  commencing-  with  representa- 
tlTe  and  ending  with  elector. — Marshall  v. 
Baltimore  A  O.  R.  Co.,  67  U.  S.  (H  How.) 
ai4.   14  L..   ed.   IG). 

4.  HfFe«  ndvontp  or  mamt  —  Wbn 
«F*B*4  to  pranlec  deceit  spoa  leglalatare. 
— Hired  advocate  or  agent  assuming  to  act 
In  dlScrent  charaotar  from   that  which  he 


really  bears  In  matter  of  procuring  legisla- 
tion Is  practicing  deceit  on  legislature, 
and  contract  between  himself  and  parly 
whom  he  represents  for  services  rendered 
by  him  while  so  acting  is  against  policy  of 
law,  and  no  action  can  be  maintained  there- 
on.—Marshall  V.  Baltimore  A  O.  R.  Co.,  El 
U.  B.    (16  How.)   114,  11  U   ed.   >SS. 

S.  Saaac — Peraoas  aeeklac  to  ■■■nenr* 
lea^slatlen — Duties  ot. — All  persons  whoee 
Interests  may  In  any  way  be  affected  by 
any  public  or  private  act  ot  legislation  may 
urge  their  claims  and   arguments   either  In 

from  them  before  legislative  committees  as 
well  as  In  courts  of  Justice.  But  where 
persons  act  as  counsel  or  agents,  or  In  any 
representative  capacity,  it  Is  due  to  those 
before  whom  they  plead  or  solicit  that  they 
should  honestly  appear  in  their  true  char- 
acters, so  that  their  arsuments  and  repre- 
sentations, openly  and  candidly  made,  may 
receive  Just  weight  and  consideration, — 
Marshall  V.  Baltimore  A  O.  R.  Co.,  G7  U.  8. 
(IB  How.)   311,  11  L.  ed.  tSS. 

t.  Servlecs  mdrrrd  by  ■■  attoraer  at 
law  In  endeavoring  to  persuade  members 
of  legislature  to  vote  or  act  favorably  or 
unfavorably  upon  bill  Introduced,  fn  In- 
terest of  client,  when  no  secret,  unfair,  or 
dishonest  means  are  employed,  Is  not  lob- 
bying In  sense  prohibited  by  law. — County 
of  Colusa  V.  Welch,  122  Cal.  4Z8,  130.  GS 
Fac.  ilS.  See  Miles  v.  Thome.  IS  Cal.  I3G. 
369.  99  Am.  Dec.  iSl:  Folti  v.  Cogswell,  M 
Cal.   G4t,   GGO,   SG  Pac  60. 

r.  Stalnle  uakiaK  rcrtaln  lobbrlas  erlas- 
inal — BMtct  of,  as  to  lobbylBg  not  wUbIa 
pnrvlew  of  law — Statute  making  certain 
lobbying  criminal  does  not  by  Implication 
legallie  others  not  within  purview  of  crim- 
inal law  which  are  void  as  against  public 
policy.— County  of  Colusa  v.  Welch.  Ill 
Cal.  12B,  431,  GG  Pac.  213.  See  Sweeney  v. 
McLeod.  16  Ore.  330,  15  Pac.  2TG. 

8.  Supcrvlears  of  eoaaty  have  no  an- 
tborliT  to  InaaetiTe  or  to  employ  others  to 
influence  legislature  In  matters  affecting 
Interests  of  the  county. — County  of  Colusa 
*.   Welch.    122    Cal.    423,    433,    GG    Fac.    313. 
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TITLE  Vn. 


OP  CHIMES  AGAINST  PUBLIC  JUSTICB. 
Lpter  I.     Bkibest  and  Cobbuptioh,  St  92-100. 
II.     Eescttk,  fl  101,  102. 

III.  Escapes,  and  Aidino  Therein,  f|  lOS-lIL 

IV.  FoBGiNa,  Stealing,  ^^utilatinq,  and  FALstmKa  Judicial  ahd  Pubuo 

AND  Documents,  H  113-117. 
V.     Peejurt  and  Subobnatios  or  Pebjubt,  IJ  118-120. 
VI.     FALSlrYiNO  Evidence,  ||  132-138, 
Til.    Otheb  Offenses  Against  Public  Justice,"  ||  142-181. 
TIIL    CONSPIBACT,  If  182-185. 


CHAPTER  I. 


BBIBEBT  AND  COHBUPTION. 
I    93.  GiTing  bribet  to  judges,  juiora,   ref-      |    97.  Justice  i 

ereee,  etc.  ment. 

{    93.  Beceiving    bribes    bj    judicial    ofGcera, 

jarora,  etc. 

I  91.  Ritnrtion.  Miaconcluct  of  judicial  offi- 
cers.    Stenograpbers. 

I  95.  Improper  attempts  to  JDJuence  jurors, 
referees,  etc. 

I    96.  Misconduct  of  jurors,  referees,  etc. 


'  eoDstable  purchasing  jndg- 

i    9S.  Officers  to   forfeit  and  be   disqualifled 

from  holding  office. 

{  99.  8u peri nten dent  of  state  printing  not  to 
be  interested  in  B.nj  contmct  con- 
nected with  his  office.     Penalty, 

i  100.  Superintendent  of  State  printing,  pen- 
alty (or  collusion. 


§92.    aiVma  BRIBES  TO  JUDQES,  JURORS,  BETEREES,  ETC.    Every 

person  who  gives  or  offers  to  give  a  bribe  to  any  judicial  officer,  juror,  referee, 
arbitrator,  or  umpire,  or  to  any  person  who  may  be  authorized  by  law  to  hear 
or  determine  any  question  or  controversy,  with  intent  to  influence  his  vote, 
opinion,  or  decision  upon  any  matter  or  question  which  is  or  may  be  brought 
before  him  for  decision,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  ten  years. 

Hlitory:  Enacted  Februarf  14,  1ST2,  founded  on  1 106  Criminal 
PracUce  Act  (Stats.  18B0.  p.  242),  as  amended  by  Act  April  19,  1866. 
SUtS.  1SB6,  p.  220,  and  §5  84,  85,  86  Criminal  Practice  Act,  as 
amended  by  Act  April  27,  18S3.  Stats.  1863,  p.  645. 

BRIBING  JUDGE,  JTJBY,  OB  BEFEREE.  9.  Offer  to  give  bribe— Completes  offense. 

1.  Bribe — Definition  of — As  reward,  gift  10.  Officer  de  facto — Will  not  ba  permit- 

or  favor  bestowed  or  promised.  ted  to  raise  question. 

2.  Same — Offense  against  what 

3.  Same— Bribing    or    offering    to    bribo 

■  i.  Essence  of  bribery — Betrayal  of  pub- 
lic trust. 

5.  Good  reputation — No  defense  to  charge 

of  bribery,  when. 

6.  Indictment — Sufficiency    of — Charging 

bribery  of  judicial  officer. 

7.  Same — Same— Date   of  commission  of 

offense — Necessity    of    averment   as 


ta  attcHVIs  t«  bribe,  aea  note,  97  Am. 


A* 

see. 
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osl,   i  SZ6  and  note. 

as    erldBBCc, 

As  to  brlblHc 

see,   post.   {  165 
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ee,  p 

oBt,  I  in  and 

Ai 

to  coBBtrn 

PtlD*   Bf   P 

I  4  and  n 
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RBCBIVINC  BRIBES-^IUDGB.  JVSOR.  BTO. 


•  n 


kribcrr,  sei 

■    to    HMB 


Ab  t*  ctoi  at  oCBBBe  at  brtlierr 

70   Am.   Dec.  Tit,   TIE. 

As  to  ■aniBlBs  of  iTorA  ''bribe,''  fl 


r  reeelvlBK   bribe,   see. 


anie,   |  47  and  note. 

I.     Bribe — OeHaltlea      af— Ab     vriee, 
tiar«,  t^tl,   •'  favor  bentoired  or  pntml 

Mith  view  to  pervert  JudKment  or  corr 
conduct  of  Judge,  witness,  or  other  pen 
— R«ndell  V.  Evening'  News  Assoc,  3T  M: 
US,  Efi  N.  W.  361. 

3.  Save — OSenee  Dsalnat  nhat. — Bribery 
la  an  oRenee  aKalnst  public  Justice. — State 
▼.  Duncan,  1G3  Ind.  tlS,  6i  N.  E.  lOSS.  See 
reople  V.  Bunkers,  3  Cal.  App.  197,  H  Pao. 
3E4.  370  (alflrming  JudRment  of  conviction). 

a.  Banc — Bribln*  or  oBerlac  to  bribe, 
earraytlr  laflaeaetnc  or  atteai^IlaE  to  laflm-  ' 
race  Jarsr  by  means  of  promisee  or  assur- 
ances of  any  pecuniary  or  other  advantage 
or  by  means  of  any  threat.  Intimidation, 
persuasion,  or  entreaty,  or  by  means  of 
any  communication,  oral  or  written,  had 
with  him  except  In  regular  course  of  pro- 
reedlngs  In  respect  to  his  verdict  or  de- 
cision In  any  cause  or  proceeding,  are  made 
by  law  criminal  ottensea  punishable  by  Im- 
prisonment In  state  prison. — Matter  of 
Tyler.   «1  Cal.  414,   436,   1  Pac.   884. 

4.  Eaaeaec  at  bribery — Betrayal  of  pnb- 
lic  traat, — Baaence  of  bribery  Is  prostitu- 
tion of  public  trust,  betrayal  of  public 
interest,  and  debauchment  of  public  con- 
acience.— aiate  v.  Duncan,  IGI  Ind.  SIS,  Si 
N.  B.  lOK. 

5.  Go«4  r^^ta<le>^!t«  lefsase  ta  ekarse 
«t   bribery   where   proof   establlahes    It   aa 

e  Wellcomo,  13  Hont.  4S0,  E9  Pac 


and  that  the  defendant  offered  to  pay  such 
Justice  "a  portion  of  tbe  fee  which  he  would 
receive,"  if  such  Justice  would  dlsrolsa  the 
prosecution.  Is  held  to  sufficiently  state  the 
offense  herein  defined. — People  v.  Vinclllone, 
IT  Cal.  App.  B14,  ISO  Pac  438. 

>    ef    eoBtaaiaaloB    af 

of  the  of- 
e  set  forth 
section    92, 

Penal  Code,  and  a  variance  of  twelve  days 
between  the  alleged  date  of  the  oRer  and 
the  proof  of  the  actual  date  Is  held  imma- 
terial, where  botb  allegation  and  proof 
placed  the  offense  within  the  period  desig- 
nated by  the  iUtule  of  limitations.— Peo- 
ple v.  Vlnolllone,  IT  Cal.  App.  Gie,  110  Pao. 
4t. 

g.  Honey  eonlBK  tros  lUrd  mttuam—Sa 
leu  aa  eller  to  slve  bribe  on  part  of  party 
making  such  offer  because  money  to  be  paid 
was  not  to  como  from  his  pocket.— People 
V.  Norlhey,  IT  Cal.  S18,  834,  8  Am.  Cr.  Rep. 
338.  1»  Pac.  8SE,  10  Id.  119. 

■pletea     of- 


44S. 
«.     lai 


bribery  of  Jndleial  ofleer. — An  Indictment 
under  ihia  aectlon  alleging  that  the  defend- 
ant was  an  attorney,  engaged  In  defending 
a  prosecution  before  a  Justice  of  the  peace. 


'.   it  t 


I   to   c 


and  affects  prejudicially  morals  of  com- 
munity.—People  V.  Ah  Fook,  Gl  Cal.  493, 
49E.  See  lU.  Walsh  T.  People.  «5  111.  E8.  SO, 
16  Am.  Rep.  669.  People  v.  Bunkers,  de- 
cision In  Dept.  3,  Cal.  Ct.  of  App.  (affirming 
Judgment  of  conviction),  rendered  Nov.  16, 
19aE.  Ho,  State  v.  BiebUBCh.  32  Mo.  176. 
Fed.  United  States  v.  Worrall,  i  V.  8. 
(S  Dall.)   384,   1  I.   ed.   416. 

10.  OMeer  de  faelo— Will  net  be  ver- 
^Itled  to  ralac  qneatloa  aa  to  whether  or 
not  he  was  an  oncer  de  Jure.  If  one  admits 
doing  of  things  which  produce  results  ot 
bribery,  ha  shall  not  escape  by  saying  that 
he  had  no  right  to  act  at  all. — State  V.  Dun- 
can, 153  Ind.  318.  54  N.  E.  106S.  See  lad. 
State  V.  Ray,  163  Ind.  131,  54  N.  B.  lOST. 
Iowa.  State  v.  Stone,  40  Iowa  E4T.  N.  C. 
State  V.  Long,  78  N.  C,  164.  Tei.  Plorei 
T.  State,   11   Tex.   App.   101. 

H.  fttatalea  relariiBS  la  brlbery-^Prlor 
to  adaptlOB  of  eodea  were,  following  com- 
mon-law rule,  strictly  construed, — People 
ex  rel.  State  v.  Perley.  2  Cal.  564,  566.  EST. 

13.  DlatlBcnlabedi  People  v.  Markham. 
Gl  Cal.  15T,  1E9,  IGO,  18  Am.  Rep.  TOO.  30 
Pac.    620. 


§93,    KEOEIVINO  ?BIBES  BY  JUDIOIAL  OFFIGEBfl,  JTTBOKS,  ETC. 

Every  judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  and  every  person 
authorized  by  law  to  hear  or  determine  any  question  or  controversy,  who  asks, 
receives,  or  agrees  to  receive,  any  bribe,  upon  any  agreement  or  understanding 
that  his  vote,  opinion,  or  decision  upon  any  matters  or  qnestion  which  is  or 
may  be  brought  before  him  for  decision,  shall  be  influenced  thereby,  is  punish- 
able by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than 
tea  years. 

HIatory;     Enacted  Febmarr  H  1872,  founded  upon  II 84,  85,  88, 

106  Criminal  Practice  Act  (Stats.  13S0,  p,  239),  aa  amended  bj  Act 

April  27, 1863,  Stats.  1SG3,  p.  646. 
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BX  TOkTION— Ml  SCON  DCCT— STBN  OGH  APHBBS. 


EECErVINO   BRIBE   BY   JUDICIAL    OF- 
FICER, JUROR  OR  REFEREE. 
1,  2,  Asking  for  bribe — Completes  offense, 

3.  Indictment  charing   juror  with   Bolieit- 

log  bribe — Sufficiencf  of. 

4.  Bame — Same — Certainty  of  indictment. 

5.  Same — Sams — Date  of  the  offenw. 

0.  Btatntn  against  bribery — Deeigned. 

1.  AsktBK   for  bribe— C*B»leta   •Bcbbc. 

— ThUB,  an  offer  by  m.  jQror  Id  a  civil  cause 
to  procure  a  verdict  for  tbe  defendant  lit 
coneliJeratlon  of  the  payment  of  a  BpeclQed 
BUD)  of  money,  although  ahowlns  that  the 
accused  propoaed  to  do  more  than  merely 
cast  his  vote  ai  a  Juror  for  the  defendant. 
Includes  an  offer  to  promise  that,  In  certain 
contlngencleH,  he  would  cast  Ms  vote  as  a 
Juror  for  the  defendant,  and  the  offense 
of  BSklng  a  bribe  ae  a  Juror  Is  thereby 
made  out.— People  v.  Squires,  »9  Cal.  3J7, 
330,   SI    Pac.    1031. 

S.  To  complete  offense  of  bribery  it  Is 
not  necessary  that  party  approached  should 
(-onsent  to  give  It;  mere  offer  upon  part  of 
party  charged  to  make  an  agreement  Is 
Bufflclent  to  constitute  offense. — People  v. 
^qulrps,  99  Cal.  S2T,  S30,  SS  Pac.  1092.  See 
'.  Slate,  tS  Tex.   App.  SIC,   8  B.   W. 


652. 


cliaT«i>a;    : 


B»cy    «(. — An     Indict- 
ment  charging  Juror  wfth    asking   for,    and 


elder 


I   ther 


of:   It   le 


luRlcli 


that  Ihe  accused  offered  or  was  ready  to 
make  such  agreement  or  to  enter  Into  sucli 
an  understanding:  and  It  is  not  necessary 
to  allege  that  the  party  approached  con- 
sented to  give  the  bribe. — People  v.  SQulrei, 
»»  Cal.  327,   33   Pac.  109Z. 

A.  »■■•— aa«c— CertalBtr  •(  ladlelasest. 

—An  Indictment  charging  accused  with 
asking  for  and  soliciting  a  bribe  as  a 
Juror,  and  charging  the  essential  elements 
of  the  offense  alleged  as  deBned  Id  the 
above  section,  ts  not  uncertain  as  to 
whether  the  offense  Is  charged  under  the 
above  section  or  under  section  It,  post,  of 
the  Penal  Code,  which  latter  section  does 
not  make  It  an  offense  to  solicit  «  bribe. — 
People  V.  Squires.  99  CaL  117,  13  Pac.  10»1. 

B.  aaine — Sane — Date  of  oBcMBC  need 
not  be  spec  Ideally  charged  to  have  been 
upon  a  day  prior  to  the  Bllng  of  the  Indict- 
ment, It  being  sufficient  If  it  can  be  under- 
stood from  the  Indictment  "that  the  offense 


ted   at 


1    tim 


.   the 


time  of  the  flndlng  of  the  Indict 
an  Indictment  alleging  the  commission  of 
the  offense  upon  tbe  same  day  upon  which 
the  Indictment  is  filed,  sufficiently  shows 
that  the  act  alleged  was  committed  prior 
to  the  rinding  and  flllng  of  the  Indictment: 
to  accuse  Is  to  state  that  the  act  complained 

People  V.  Squires,  99  Cal.  337,  33  Pac.  1092. 
See  People  v.  Miller.  117  Cal.  243,  TO  Pac. 
7SS. 


lent  or  under-  '  C  Statatea  agalaei  krthery— Dcalgaed  to 
preached  that  punish  offlclal  corruption. — Hoseley  v.  State. 
Juror  In  con-       2B  Tex.  App.  616.  8  S.  W.  lEl.         


%U.  EXTORTION.  MISOONDUOT  OF  JITDICIAL  OFFICERS.  STENOO- 
KAPHEBS.  Ever}*  judicial  ofBcer  who  [1]  asks  or  receives  any  emolument, 
gratuity,  or  reward,  or  any  promise  thereof,  except  Buch  as  may  be  authorised 
by  law,  for  doing  any  official  act,  is  guilty  of  a  misdemeanor.  Every  judicial 
officer  who  shall  [2]  ask  or  receive  the  whole  or  any  part  of  the  fees  allowed 
by  law  to  any  stenographer  or  reporter  appointed  by  him,  or  any  other  person, 
to  record  the  proceedings  of  any  court  or  investigation  held  by  him,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  forfeit  his  office. 

Any  stenogr^her  or  reporter,  appointed  by  any  judicial  officer  in  this  state, 
who  shall  pay,  or  offer  to  pay,  the  whole  or  any  part  of  the  fees  allowed  him 
by  law,  for  his  appointment  or  retention  in  office,'  sfaall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  forever  disqualified  from 
holding  any  similar  office  in  the  courts  of  this  state. 

History:  Bnacted  FebniaiT  14.  1S72;  amended  March  8,  1S9&, 
Stats,  and  Amdta.  1895,  p.  30;  by  Code  Commtssloii.  Act  March  16. 
1901.  Stats,  and  Amdta.  ldOO-1,  p.  442,  held  unconstftutlona],  eea 
hlBtorr,  g  G,  antcL 
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mni.A.U  ATTBMFTS   TO   IHFLDBNCB    JODICIAL    OPFICEBB. 


EXTOBTION— Br  JUDICIAL  OPPICBB, 

1.  Extortion  at  eoDunon  lair — Definition  of. 

2.  Jnstiee  of  peace — la  judicial  officer  with- 

in meaning  of  atatate. 

3.  Uagiatnitcs — Not  permitted  to  demand  nn- 

lawfnl  fees. 
*.  Officer  acting  nnder  eolor   of  authority — 

Not  permitted   to  plead  irregnlaritj   of 

appointment. 
5.  Pnetiee — Indictment    Bgainst    jnstice    of 

peace — When  defective. 


■  » 


Aa  t>  »xt«rtl*a  l>  cocral,  B«e,  cost, 
ti  Sll   et  aeQ.,   and    notes. 

Aa  M  CKt»i4l*B  ■■der  color  at  •■««,  aee 
DOC*,  ft  Am.  Dec.   1)4. 

Ab  t*  farataUBK  naKeTi  eatertalaBeMfc 
pte,  t«  laflBeBet!  elHfors,  see,  ante,  i  G«  and 

As  t*  laAletHeat  for  eztertloa,  Bee,  lioat, 
I  Sit  and  note;  It  Am.  Dec.  ISS,  116;  * 
I.  R.  A.  1(0;  11  I..  R.  A.  «1E;  11  I^  R.  A. 
*U. 

Ai  t*  eSer  t*  precare  ap»«lalaieat  at 
ptraoa  (■  •■«•  ■■  ladvecmeBt  t*  vote,  aee, 
BDle.  i  GG  and  note. 

Aa  *o  tkivat  to  lajai*  baalaeMi  ■■lee* 
m^mrr  la  Fold  u  erlaia  of  extortlao,  lee, 
P«(t,  I  (19  and  note;  alao,  note,  1G  L,.  R.  A. 
(N.  8.)    717. 

I.  Bxtartloa  at  eaH^oa  law — DeSaltloa 
al^-Extortlon  at  common  law  la  deQnea 
to  be  an  abuse  oC  -  publlo  Juatice  which 
cenilata  In  an  office r'a  unlawfully  taking, 
b7  color  of  hla  'office,  from  aor  man,  anr 


money  of  thing  ot  value  that  Is  not  due 
him,  or  more  than  Is  due.  or  before  it  Is 
due.  the  punishment  for  which  ia  One  and 
tmprlBOntnent,  and  aometimea  forfeiture  of 
Office. — Ky.  Commonwealth  v.  Mitchell,  S 
Bueh  28.  96  Am.  Dec.  19».  Maaa.  Common- 
wealth V.  Basley.  H  Uasa.  (7  Pick.)  279. 
Fed.  United  States  T.  Deaver,  U  Fed.  69E: 
United  States  t.  Walta,  I  Sawy.  C.  C.  473, 
18  Fed.  Caa.  SiB. 

3.  Jutlce  of  penee — la  Iwdlelal  oMcer 
of  atate  within  meaning  of  statute  Includ- 
ing "Judge,  Justice,"  etc. — Lane  T.  State. 
47  N.  J.  U.  (1!  Vr.)  »6I,  G  Am.  Gr.  Rep.  216, 
1  Atl.   t7«. 

5.  MaslBtrate— Not  permitted  to  demand 
■■lawfai  feea. — No  maclstrate.  In  any  caae. 
civil  or  criminal,  can  rightfully  demana 
and  cause  the  payment  of  any  fees  other 
than  those  eatabllahed  by  law.— Matt Ingley 
T.  United  States,  1  Hayw.  ft  H.  196,  IS  Fed. 
Cob.  1144. 

4.  OSeer  aetlac  sader  eolor  of  anthor- 
Ity — Wot  pemlHed  to  plead  Irresalarllr  of 
appolatBieat. — Peraon  Who  acta  as  an  of- 
llcer  and  assumea  an  officer's  duties  can 
not  avoid  liability  by  pleading  Irregularity 
of  his  appointment. — Commonwealth  v. 
Saulabury.    IGl   Pa.   St.   GE4,    iE  AtL   «10. 

6.  Praetlce— ladietiBenl  asalaat  jaatlce 
of  peace  —  Whea  defective.  —  Indictment 
asainat  Justice  of  the  peace  for  wilfully 
receiving  fees  not  allowed  by  law  Is  de- 
fective which  does  not  allege  in  lang-uage 
of  the  statute  that  defendant  was  auch  of- 
fleer,— Territory  of  Montana  v.  UcBlroy,  1 
Mont.  88. 


§».  nCPBOPES  ATTEMPTS  TO  INFLUENCE  JXTROBS,  BEFEREES, 
ETC.  Every  person  who  cormptly  attempts  to  infiaence  a  juror,  or  any  person 
snmmoneii  or  drsTm  as  a  juror,  or  chosen  aa  an  arbitrator,  or  umpire,  or  ap- 
pointed a  referee,  in  respect  to  his  verdict  in,  or  decision  of  any  cause,  or 
proceeding,  pending,  or  about  to  be  brought  before  him,  either: 

1.  B7  means  of  any  commiinication,  oral  or  written,  had  with  him  except  i» 
the  regular  course  of  proceedings ; 

2.  By  Duans  of  any  book,  paper,  or  insbrtunent  exhibited,  otherwise  than  in 
the  regular  courae  of  proceedings ; 

3.  By  meaiiB  of  any  threat,  intimidation,  persuasion,  or  entreaty ;  or, 

4.  By  means  of  any  prmnise,  or  assurance  of  any  pecuniary  or  other  ad- 
vantage ; 

— is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years. 

History:      Eoacted   Februarr  14,   18TZ.   toimded   npoa   |  lOS    Crim- 
inal Practice  Act  (StaU.  1860,  p.  242),  and  amended  by  Act  April  19, 


nCPBOPEB  ATTEMPTS  TO  INFLUENCE      8.  Didictment— Charging     request     to     hang 

JUDICIAL  OFFICEB.  jniy. 

1-  Annnient  to  procure  eonfesaion  of  guilt —      4,  Newspaper  publication  made  to  intimidate 

Proa  client  on  trial.  jury— Shewing    upon    motion    for    new 

2.  Evidence — Bequest  t«  juror  td  hang  jaij.  trial. 
p.c,— «                                                    iia 


■d  by  Google 


■flBCONDDCT  OF  ARBITRATOR,  JUROR,  RGFERBB. 


5.  Same — PablieatioD  during  tri&l---Violation 

of  defeml&Dt's  rights. 

6.  Offer  of   bribe   to  juror — When   does   not 

affeet  trial  of  cause. 

KUlIt — from  cUrnl  on  trial  on  charge  of 
murder  tor  purpose  of  sale  and  publication 
In  dally  newspaper  nhlle  trial  was  In  pro£~ 
re  SB,  agreement  having  been  entered  Into 
between  A  and  B,  attorney  for  party  on 
trial,  Is  not.  although  reprehensible,  BUf- 
flclent  In  Itself  lo  be  violative  ot  this  sec- 
tion, where  It  appears  that  A,  although  an 
attorney,  was  not  an  attorney  In  the  case. — 
Matter    of    Haymond,    1S1    Cal.    i»6.    189.    ES 


A*  to  Msbamc* 
of.  ete^  see  Kerr's 
ed.),    giZST    et    seq.,   and    notes. 

S-  Evldpiiee— ReqH«»t  t*  imwor  t*  haac 
Jnrr  made  by  accused,  clearly  and  unequivo- 
cally  teHtlfled   to    by    the   Juror   Rpproached, 


dear  latentlfia  Is  latlBaMate  Jnrr.  and.  by 
abusing  other  Jurors  who  had  returned 
verdict  of  acquittal,  to  Induce  Jury  to  And 
defendant  guilty  and  Impose  upon  him  ex- 
treme penalty  of  the  law.  defendant  should 
be  allowed  lo  make  showing,  upon  motion 
for  new  trial,  If  possible,  with  leave  of  peo- 
ple, to  show  that  such  particular  articles 
were  not  read  by  Jury,  or.  If  they  were, 
lury  were  not  influenced  by  them. — People 
V,  Murray.  SS  Cal.  ISO,  361.  24  Pac.  e6«.  See 
People  V.  Goldenaon,  TS  Cal,  318.  3E3,  IS  Pac. 
lei. 


B.     Saaie, 


1  tal' 


S,      OBerlBi 


-Fablleatlin  ^arlag  trial — Vlo- 
defeadanfa  rlKkta.  —  Where, 
tdlum  of  newspaper  or  other- 
pt  to  Influence  a  Jury  by  any 
eane  to  bring  In  verdict  against 
this  is  violation  of  defendant's 
■  and  Impartial  trial. — People 
Cal.  ISO.  361,  S4  Pac.  66G. 
Jaror—W 


— Wher 


1  early  shows 


,    but 


(  bribe 


of   the   Jury 

by    an    Intoxicated    reporter,    who    was    un- 

Martin,  — 

o(  testimony  upon  the  attempted  bribery  is 

tnveatlgallon    of    a    matter    entirely    dehors 

the  trial,  and  the  Jury  were  not  entilled  to 

hear    testimony    thereon. — People   t.   Kalk- 

crime    de- 

man,  IS  Cal.  811,  814,  IS  Pao.  600. 

in  the  case  on  trial. — People 
Cal.  App.  — .   194  Pac.  Si2. 

*.  iBdldmeat— Charslag  re< 
Jury,  made  ot  a  Juror,  wltho 
further    language,    charges    the 

§96.  UISOONDUCT  OF  JUBORS,  REFEREES,  ETC.  Every  juror,  or 
person  drawn  or  summoaed  as  a  juror,  or  chosen  arbitrator  or  umpire,  or  ap- 
pointed referee,  who  either: 

1.  Makes  any  promise  or  ajTeement  to  give  a  verdict  or  decision  for  or 
against  any  party;  or, 

2.  WilftQly  and  corruptly  permits  any  commtmication  to  be  made  to  him, 
or  receives  any  booh,  paper,  instrument,  or  information  relating  to  any  cause 
or  matter  pending  before  him,  except  according  to  the  regular  course  of  pro- 
ceedings, is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or  by  im- 
prisonment in  the  state  prison  not  exceeding  five  years. 

History:  Enacted  FebmaTy  14,  1872,  toonded  upon  9  106  Crfm- 
tnal  Practice  Act  (Stats.  ISEO.  p.  242),  and  amended  hy  Act  April  19, 
1S56.  Stats.  1856,  p.  220;  amended  Marcb  30,  1874,  Stata.  and  Anidta. 
1873-4.  p.  424. 


1,  Ah  to  construction — Solieiting  bribe  not 

offense  under  this  section. 

2.  Bribing  or  offering  to  bribe  juror — How 

punisbable. 
3, 4.  Receiving      unlawful      communication — 

Duty    of    court    where    juror    found 

guilty. 
5,  6.  Seniliug  accusatory  letter  to  members  of 

grand  jury,  bow  punisliable. 


J09S. 

3.     Bribing    ar    offerlag    t*    bribe    Janr, 

and  wilful  and  corrupt  permission  of  Juror 
ot  any  unlawful  communication  to  be  made 
to  him  affecting  his  dutlea.  are  also  punish- 
able as  contempts  ot  court. — Matter  of 
Tyler.  61  Cal.  134,  4tG,  1  Pac.  884. 
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— For  Juror  to  vrlirully  and  corruptly  per- 
mit any  communication  to  be  made  to  him 
relatlDK  to  any  cause  or  matter  pendlnK 
before  him,  except  according  to  regular 
course  of  proceedlnga,  la  penitentiary  of- 
fenae— Matter  at  Tyler,  61  Cal.  134.  4SB,  1 
Pac.  tS4. 

4.  If  Kullt  Should  be  found  to  attach  to 
memben  of  grand  Jury  in  receiving,  wil- 
fully and  corruptly,  any  communlcallon  ex- 
cept In  regular  courae  of  proceedingB,  by 
means  of  wliich  their  verdict  or  decision 
la  Influenced  or  attempted  to  be  influenced. 
Jury  Bhould  be  promptly  dlaoharged.  and 
matters  against  members  thereof  should  be 
referred  to  another  grand  Jury. — Matter  of 
Tyler,  •4  Cal.  4S4.  4S6.  1  Pac.  884. 


D.  SmdiBC  accnufary  letter  to  ncnbcra 
of  rnwd  Jnrr  by  attaney. — Sending  Of  let- 
ter by   an   attorney   to   members   of   grand 

Jury  containing  aspersions  upon  their  of- 
flcial  conduct  concerning  case  pending  be- 
fore them,  and  which  Is  Intended  to  and 
does  embarrass  administration  of  Justice, 
la  violation  of  duty  which  attorney  owes  to 
court,  and  la  punishable  not  only  as  con* 
tempt  of  court,  but  as  offense  against  crim- 
inal law.— Matter  of  Tyler,  64  Cal.  431,  43B, 
1    Pac.    Sg4. 


rney    t 


lend 


ning  communlcatloi 
or  Jury  while  engaged  In  discharge  of  their 
lutles  Is  Irregular,  unlawful,  and  criminal. 
—Matter  of  Tyler,  84  CaL  4S4,  Hi,  1  Pac. 


§97.  JUSTICE  OR  CONSTABLE  PUBOHASINa  JUDGMENT.  Every 
justice  of  the  peace  or  constable  of  the  same  township  who  purchases  or  ia 
interested  in  the  purchase  of  any  judgment  or  part  thereof  on  the  docket  of, 
or  on  any  docket  in  possession  of  such  justice,  is  guilty  of  a  misdemeanor. 


History: 

JUDGMENT— PUBCHASE  BY  JUSTICE, 
ETC. 

1,  Editor's  note. 

2.  Public   offlcer   occupies   trust    relation    to 

1.  Bditar<a  Mote.^Thla  atalute  undoubt- 
edly rests  on  general  principle  that  a  public 
officer  orcupics.  in  a  sense,  a  position  of 
Imat,  and  that  It  Is  contrary  to  public 
policy  tor  him  to  avail  himself  of  his  posi- 
tion  of   advantage   for   his   own   Individual 

Z,     Tkat    ■    pnblle    otteer    aceBpiea    trast 


February  H.  1872. 


reladOB  to  public,  see  Bpenoe  v.  Harvey,  23 
Cal.  336,  311,  S3  Am.  Dec.  GS;  San  Diego  v. 
San  Diego  &  I^  A.  R.  Co.,  41  Cal.  106,  US. 
iBd.  Smith  V.  Moore,  90  Ind.  294.  Man. 
Clark  V.  Kaston,  146  Mass.  43.  14  N.  B. 
796.  MIek.  Waldron  V.  Murphy,  10  Mich. 
6T3.  Ml».  Shelby  y.  Alcorn,  36  Mlaa.  273, 
72  Am.  Dec.  169.  Mont.  Ming  V.  Truett.  1 
Mont.  322.  N.  ¥.  Wood's  Case,  i  Cow.  23. 
la.  C.  Doyle  V.  Aldermen  of  Raleigh,  89 
N.  C.  133,  45  Am.  Rep.  6TT.  Fed.  Mlchoud 
V.  Olrod,   IE  U.  8.   (4  How.)   603,   11  U   ed. 

See  note,  71  Am.  Dec.  180,  181. 


1 98.  OFFICERS  TO  FOBFEIT  AND  BE  DISQUALIFIED  FROM  HOLD- 
ING OFFICE.  Every  officer  convicted  of  any  crime  defined  in  this  chapter, 
tn  addition  to  the  punishment  prescribed,  forfeits  his  office  and  is  forever  dis- 
qualified from  holding  any  office  in  this  state. 

History:     Enacted  February  U,  1872. 

§99.  SUPERINTENDENT  OF  STATE  FRINTINa  NOT  TO  BE  INTEB- 
E8TED  IN  ANY  CONTRACT  CONNECTED  WITH  HIS  OFFICE.  PENALTY. 

The  superintendent  of  state  printing  shall  not,  during  his  continuance  in 
office,  [1]  have  any  interest,  either  directly  or  indirectly,  in  any  contract  in 
any  way  connected  with  his  office  as  superintendent  of  state  printing;  nor 
shall  he,  during  said  period,  [2]  be  interested,  either  directly  or  indirectly, 
in  any  state  printing,  binding,  engraving,  lithographing,  or  other  state  work 
of  any  kind  connected  with  his  said  office;  nor  shall  he,  [3]  directly  or  i"- 
directly,  be  interested  in  any  contract  for  furnishing  paper,  or  other  printing 
stock  or  material,  to  or  for  use  in  his  said  office;  and  any  violations  of  these 
provisions  shall  subject  him,  on  conviction  before  a  court  of  competent  juris- 
diction, to  imprisonment  in  the  state  prison  for  a  term  of  not  less  than  two 
years  nor  more  than  five  years,  and  to  a  fine  of  not  less  thaa  one  thousand 
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dollars  aor  more  than  three  thousand  dollars,  or  b;  both  such  fine  and  im- 
prisonment. 

History:      Enacted    April    3,    1876,    Code    Amdts.    1876-6. 


1.     Pablle  •neer  norklas  (or  a  asF«  cob-  See  notCB,  G  Am.  Rep.  BS;  40  L.  R.  A.  tCE- 

»eiiaBtla>,  or  whose  fees  are   prescribed   by  Ae    to    c*oti>acts    ToU    aa   asalaat    t»kltr 

law.   can    not   demand    or   contract    tor    any  Fo'ler.    aad    llleval    eoatracta     ■■     KeHCak 

other    compensation    In    the    Una    or    scope  and   their  effect   upon   tho   riKlita  and   11a- 

nf  his  olflclal  duty.— Leas  v.  Colgan,  120  Cal.  btlltles    of    parties,     see     Kerr's     Cyc.     Civ. 

263.   2SE,   iO  U  R.   A.   SGS.   G3   Pac.    EDI.      See  Code    (Id  ed.},    I  16CT    and   note:   also   notes. 

Malter    ot    Russen.    El  •  Conn.    GT?,    GO    Am.  I  L.  R.  A.  021;  6  L.  R.  A.  GOI-SIG;  8  L.  R.  A. 

Rep.  GG.  4S7:   IS  I^  R.  A.  110. 

§100.    SUPERINTENDENT    07    STATE   PRINTINa,    PENALT7    FOK 
COLLUSION,    If  the  superintendent  of  state  printing  corruptly  colludes  [1] 
with  any  person  or  persons  furnishing  paper  or  materials,  or  bidding  therefor, 
or  [2]  with  any  other  person  or  persons,  or  [3]  has  any  secret  imderstandinp 
with  him  or  them,  by  himself  or  through  others,  to  defraud  the  state,  or  by 
which  the  state  is  defrauded  or  made  to.  sustain  a  loss,  contrary  to  the  true 
intent  and  meaning  of  this  chapter,  he,  upon  conviction  thereof,  forfeits  his 
office,  and  is  subject  to  imprisonment  in  the  state  prison  for  a  term  of  not 
less  than  two  years,  and  to  a  fine  of  not  less  than  one  thousand  dollars  nor 
more  than  three  thousand  dollars,  or  both  such  fine  and  imprisonment. 
History:      Enacted    April    3,    1S76.    Code    Amdts.    1875-6,    p.    19; 
amended  by  Code  Commission,  Act  Marcb  16,  1901,  StaU.  and  Amdts. 
1900-1,  p.  143,  held  anconstltntlonal,  see  hletory,   9  5,   ante;    amend- 
ment re-enacted  March  21,  1906,  Stats,  and  Amdts.  1905,  p.  647. 
Am   te  Ulesal   cmitracia   ta   seaenil,   see  references  In  note  to  ante,  |  S>. 


CHAPTER  IL 

BESCUEa. 
1 101.  Besealng  pTisonera.  i  103.  Betaking  goods  from  emtodj  of  officer. 

§101.  BESCUINO  PRISONERS.  Every  person  who  [1]  rescues,  or  [2] 
attempts  to  rescue,  or  [3]  aids  another  person  in  rescuing  or  attempting  to 
rescue,  any  prisoner  from  any  prison,  or  from  any  officer  or  person  having  him 
in  lawful  custody,  is  punishable  as  follows: 

1 .  If  such  prisoner  was  in  custody  npon  a  conviction  of  felony  pumstaable 
with  death;  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  fourteen  years ; 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of  any  otiieir  feloigr: 
by  imprisonment  in  the  state  prison  not  less  than  six  months  nor  more  than 
five  years ; 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  felony:  by  a  fine  not 
exceeding  one  thousand  dollars  aod  imprisonment  in  the  county  jail  not  ex- 
ceeding two  years ; 

4.  U  such  prisoner  was  in  cnshxfy  otherwise  than  upon  a  ohar^  or  convic- 
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tion  of  felony:  by  fine  not  exceeding  five  hundred  dollars  and  imprisonment 

in  the  county  jail  not  exceeding  six  months. 

History:      Enacted   February  14,   1872,   founded  on    SS  93,   94   Crim- 
inal Practice  Act.  Stats.  185D,  p.  241. 
BE8CTTING  PEI30NEBS.  party  making  It.  the  oflanBB  would  not  eilst 


Ivat*  person,  unless  the  peraon  making 
It  knew  that  the  prisoner  was  under  arrest 
for  a  Colony  or  misdemeanor.— Stata  y.  Hil- 
I.  Indictment   for — Bequisitea.  con,  IS  Mo.  199,  201. 


2.  CuBtody   ot   private   person 
Effect. 


I.  ladlctnent  tor  —  ne«ntBlt«.— Indlct- 
ent,  under  a  statute  which  provides  pun- 
hment  for  any  person  who  aids  or  assists 
prisoner  In  escaping  or  attempting  to  es- 
ipe  from  an  oHlcer  or  person  who  has 
Aa  t«  Mcavn'aad  allcBpts  to  aMapo,  'aw'ul  custody  of  such  prisoner,  should  al- 
aee.  poat,  ii  lOG  et  sag.,  and  notes.  ''«'    »"    the    facts    necessary    to    bring    the 

case  within   the   Intent  and  meaning  of  lb« 
*■■• — Aa  (•  (••(■•f  t»tol  for  ««■»•,  see,        statute,    and    It   Is    not   sufficient    In    such   a 
post,  I  111.  o„g   ta   merely    follow    the   wording   of   the 

1.     Act  of  rcaeslac  a  vrlasaer,  done  with.       statute. — Commonwealth      v.      Fllburn,      119 
«ut  any  hnowledge   that  the   person   aided      Mass.  197.  I9S.    Sea  Commonwealth  v.  Bar- 
was  an   escaping   prisoner,   la   not   punish-       rett.  108  Mass.  101, 
able. — CommoDwoalth  t.  Fllburn,  119  Mass. 
I9T.  199. 


Indictment  for  a  rescue  should   i 
nature  and  cause   of  the   Imprisoni 


S.     Casta4y  •(  private  »•»•■  or  oBenw-  of  the  person  alleged  to  hare  been  reacued. 

BSeel. — While    the   custody    ot  a   person    In  and  It  should  also  state  whether  Che  person 

the  hands   of   a  public   olHcer   would    Imply  from    whom    the    rescue    was    made    was    a 

notice  that  the  prisoner  was  lawfully  held,  public  oRlcer  or  a  private  peraon. — State  V. 

and  the  rescue  would  be  at  the  peril  of   a  Hilton,  it  Mo.  199,  ZOO. 

§  102.  RETAKINO  GOODS  FROM  CUSTODY  OF  OFFICES.  Eveiy  per- 
son who  wilfully  injures  or  destroys,  or  takes  or  attempts  to  take,  or  assists 
any  person  in  taking  or  attempting  to  take,  from  the  custody  of  any  officer  or 
person,  any  personal  property,  which  such  officer  or  person  has  in  charge 
under  any  process  of  law,  is  guilty  of  a  misdemeanor. 

History:    Enacted  February  14,  1872. 


CHAPTER  UI. 

ESCAPES,  AND  AIDING  THEBEIN. 
t  lOS.     Eicapea    from    state    prison,    punish-      {  109.     Assisting  prisoners  to  escape, 
ment  of.  I  109a.  Escape  from  state  hospitaU. 

1  106.     Attempt  to  escape  from  state  prison,      f  110.     Carrying  into  prison  things  useful  to 
4  107.     Escapes  from  other  than  state  prison,  aid  in  escape. 

I  lOS.     Officers  suffering  convicts  to  escape.  |  111.     Expense  of  trial  far  escape. 

§105.  ESCAPES  FROM  STATE  PRISON,  PUHISHMENT  OF.  Every 
prisoner  confined  in  a  state  prison,  for  a  term  less  than  for  life,  who  escapes 
therefrom,  is  punishable  by  imprisonment  in  a  state  prison  for  a  term  of  not 
less  than  one  year;  said  second  term  of  imprisonment  to  commence  from  the 
time  he  would  otherwise  have  been  discharged  from  said  prison. 

History:     Enacted  February  14,  1972;  amended  April  16,  18S0,  Code 

AmdtB.  18S0  (Pod.  C.  pt.),  p.  43;  March  21^  lOOE,  SUts.  and  AmdU. 

190G,  p.  723. 

ESCAPE   FBOM   STATE  PBISON.  3, 4.  AnK-Bting  escape— No  offense,  when. 

1.  As  to  eonstitationality  of  section.  S.  Attrmpt  to  escape — Distinct  offense  from 

a.  Appeal   taken   by   ercaped  convict— Dis-  offense  of  escaping. 

mine^  when.  6,  T.  Confpiracy  to  escape — Effect  of. 
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by 


8.  CDmnlatln 

B«etioa. 

9.  Escaped    conrict — Bight   to   ftppMT   by 

coDHBeL 

10.  Judgment    of    Impiiiomiieiit — Buns    eon- 

■  currently. 

11.  Killing    escaped   prisoDer — Justifiable. 

12.  Prisoner    allowed    liberty— When    guilty 

of  escape. 

13.  Section  applies  only  to  escape  front  state 

prison. 

14.  Sentence  of  escaped  prisoner — When  to 


An  t> 

t  Am.  Crlm.  Rep.  45.  4SB;  S  Am.  Crlm.  Rep. 
S2.  190,  GOl;  «  Am.  Crlm.  Rep.  SI.  SS.  G!5:  S 
Am.  Crlm.  Rep.  ISE;  11  Am,  Crlm.  Rep.  Til, 
T19:   14  Am.   Crlm.    Rep.  E43-3<0. 

1.  Ad  ts  eonntKntlBHalltr  of  BepIlDB.  — 
Invalidlt]'  of  this  Bectlon  upon  the  K''ound 
that  the  punishment  therein  prescribed  Is 
such  that  It  operates  with  manirestly  unjust 
and  unwarranted  Inequality  upon  the  pris- 
oners adjudged  guilty  of  escaping  from 
prison,  and  that  consequently  U  Is  In  con- 
flict with  the  fourteenth  amendment  of  the 
federal  constitution,  guaranteeing  to  all 
equal  protection  of  the  law  and  certain  pro- 
visions of  the  state  constitution,  raised  but 
not  decided.— In  re  Cook,  13  Cal.  App.  33», 
401,  110  Pac.  aSZ. 


B  by  earaped  ivBTlct — Dlii- 


vFkcn. — Appeal   taker 


by  t 


tody  B 


t   lar 


vlll   be   dismiss 


?ndanl 


■hall    I 


stody  of  the  s 
the  county  where  he  escaped  within  a  time 
to  he  ordered  by  the  court. — People  y. 
Elkins.  IZZ  Cal.  EG4,  «SE.  EE  Pac.  509.  See 
People  V,  ReainBer,  EG  Cal.  i90,  SS  Am.  Rep. 
tZ;  State  v.  Cody,  119  N.  C.  SOS.  EG  Am.  St. 
Rep.   GB2,   2S    S.   E.    2GZ. 

Ab  t«  rlKht  ef  eocaiied  eonvlet  to  avpear 
br  eoDBnel.  see  par.  9.  this  note. 

X.  AHUtlnfc  eseape— ?Jo  oKeBse,  nbra. 
— When  an  Imprisonment  Is  unlawful,  the 
riglit  of  the  prisoner  to  his  liberty  Is  abso- 
lute, and  he  who  regains  it  is  not  guilty 
□r  the  technical  otTenso  of  escape,  and 
therefore  there  can  be  no  such  crime  as  as- 
slBling  such  a  prisoner  to  escape.— People  v. 
Ah  Teung.  9!  Cal.  421,  4!T,  IG  I^  R.  A. 
190,   28   Pac.  67T. 

4.  Person  can  not  be  legally  Indicted  for 
aiding  and  assisting  another  to  escape  from 
Jail  who  was  not  committed  under  any 
certain  and  distinct  charge  of  felony.— 
,   10   John.    (N.   T.)    lEO, 


crlbed  In  section  lOG,  Is  entirely  distinct 
Ti  that  described  In  this  section,  and 
n  should  It  be  held  that  this  section  ts 
□nstltutlonal,    such    holding    would    not 


bave  tbs  effect  of  holdlnv  ••ctton  IDS  un- 
eonitltntloDal,  for  that  section  recatTss  no 
Tital  fores  from  the  proTislona  of  this. — 
Cook,  II  Cal.  App.  Ml,  401,  110  Pac. 


;    at— If 


IGl. 

a.     Cau 

several  persona  conOned  In  stale  prison  con- 
spire to  escape  therefrom,  and.  It  necessary, 
to  kill  any  person  who  shall  lawfully  at- 
tempt to  arrest  or  recapture  them,  and  the 
death  of  a  person  so  engaged  In  the  at- 
tempt to  lawfully  arrest  or  recapture  them 
ensue  on  the  prosecution  of  such  common 
design.  It  Is  murder  In  ail  who  are  present 
aiding  and  abetting  In  the  common  deslg:i 
to  escape. — People  v.  Wood.  14S  Cal  0E9, 
ES4.  70  Pac  16T. 

.7.  Under  this  section  It  Is  a  crime  tor 
any  person  confined  In  slate  prison  for  a 
term  less  than  life  to  escape  therefrom. 
and  If  two  or  more  persona  confined  in  the 
prison,  only  one  of  whom  was  sentenced  to 
a  term  less  than  life,  should  conspire  to- 
gether, and  agree  to  a  scheme  to  escape 
from  the  prison,  all  the  persons  engaged 
in  the  conapiracy  are  engaged  En  a  con- 
spiracy to  commit  a  crime. — People  v.  Wood, 
14S  Cat.   SG9,  EG4,  79  Pac.  SET. 

H.  CBBBlatlTe  senfeBCea  —  Pa*rer  sivea 
hr  eectloB.. — Power  of  the  superior  court 
to  Impose  cumulative  sentences  exists  only 
In  the  two  cases  dedned  In  this  section  and 
In  section    Efi9,   post,   and   the   fact   that   the 


rred    ! 


mulat 


1    thea 


only  Implies  tl 
power  in  other  cases.- Ei  parte  McGuire. 
13E  Cal.  SS9,  34S,  87  Am.  St.  Rep.  lOS,  «T 
Pac.  327.  See  Es  parte  Morton,  ISJ  Cal. 
StE.  C4  Pac.  4G>. 

0.     Rucnprd  poBvlet — KlRbt   ta  appear  hy 

custody  has  no  right  to  appear  by  counsel 
in  any  proceeding  in  such  case  or  in  any 
appeal  therefrom  until  he  has  returned 
into  custody,  as  by  breaking  Jpll  and  es- 
caping he  WHived  the  right  to  have  counsel 
appear  tor  him.— People  v.  Redlnger,  ES 
Cal.    290.    298,    38   Am.    Rep.    32. 


— Except  In  the  cases  specllled 
section   ESS.    Penal  Code.  Judg- 


II.  KIlllUK  esraped  prlsoaer  Is  justtllable 
when. — See,  post,  I  198  and  note;  2  Am, 
Crlm.  Rep.  12*. 

ta.  Prisoner  allowed  liberty  —  IVhea 
KDllly  of  eaeape. — Where  a  prisoner  was 
employed  by  the  Jailer  of  the  prison  In 
which  he  was  confined  to  cook  for  him 
and  to  do  other  personal  services,  and  al- 
lowed to  go  and  came  around  and  about 
(he  prison,  and,  taking  advantage  of  such 
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liberty,  ba  departed  from  tha  prison,  And 
did  not  coma  back,  such  facta  happen  Ins 
within  tha  term  of  his  Imprlaonment,  be  Is 
Eullly  of  a  criminal  alcape. — Rlle^  v.  State, 
IS  Conn.  47,  SI. 

■3.  S««ll*a  >p»tlea  exclaalvrlr  to  emeaiM 
(rsH  ■(■■>  viiB«B,  and  IB  not  applicable  to 
other  cumulative  Bentencaa, — Bx  parts  Uor- 
ion,   132  Cal.   US.  I*»,  64  Pac.   469. 

14.  Seatvaee  of  eseBFcd  prtBOBCB— ^Thes 
to  «>■■»■«&— Where  a  prisoner  bas  been 
convicted  of  two  crimes,  and  a 


Imprisonment  Imposed   for  each  crime,   the 

termination  of  the  first,  and,  before  the  flrst 
sentence  has  expired,  he  escapes  from  prison 
and   Is   arrested   and   convicted   under   thia 


I    the 


)uld   other 


wise  have  been  discharged  from  prli 
term  of  Imprisonment  under  the  last  sen- 
tanca  did  not  commence  until  the  expiration 
of  the  cumulated  sentences  imposed  by  the 
prior  two  Judgments. — Ez  parts  Irwin.  8S 
CaL   189,  ITO,  SS  Pac.   lllg. 

§  106.  ATTEMPT  TO  ESCAPE  FEOM  STATE  PRISON.  Every  prisoner 
confined  in  the  state  prison  for  a  term  less  than  for  life,  who  attempts  .to 
escape  from  sach  prison,  is  guilty  of  a  felony,  and,  on  conviction  thereof,  the 
term  of  imprisonment  therefor  shall  commence  from  the  time  such  convict 
'wonld  otherwise  have  been  discharged  from  said  prison. 


ATTElfPT  TO  ESCAPE  FROM  STATE 


tapt. — The    Of- 


1.  Distiagaiihed  from  escape. 

2.  Penalty— Not  fixed. 

3.  Waiver  of  objeetioiu. 
1.     DlBtlBKslaked    fi*m    ci 

fense   described    b;  this   secttt 
tlrelr  distinct  from  that  pres' 
tlon   lOG.   and  this  section   la   J 
or  degree  or  to  any  extent  whatsoever  de- 
pendent   for    Its    Xoroa    or    vitality 


)    of    sectioE 


lOG.      It    1 


)  Cook, 


vlUl  force  from  that 
even  conceding  that  section  IDG  ii 
does  not  follow  that  there  can  be 
alty  Imposed  for  the  violation  of 
tlon.  The  penalty  prescribed  by 
section*  Is  entirely  different. — In 
11  Cal.  App.  J9'»,  401,  110  Pac.  SGI. 

2.  PEBBlty  mat  fixed. — While  this  section 
declares  the  act  described  to  ba  a  felony,  It 
does  not  expressly  describe  the  penalty  tor 
the  commission  thereof,  but  no  difficulty 
refUlts  from  this  omlssloD  aince  section  18 


provides  the  penalty  "except  in  cases  where 
a  different  punishment  la  prescribed  by  this 
code."  And  thus  a  penalty  for  the  act  de- 
nounced by  thlH  section  Is  as  clearly  and 
denmtely  flxed  and  prescribed  as  It  the 
language  of  section  18  had  been  expressly 
referred  to  In  this  section.  The  leei3lature. 
In  other  words,  has  Itself  made  section  IS 
a  part  of  this  section  so  far  as  the  penalty 
!■  concerned. — In  re  Cook,  13  Cal.  App.  399, 
402,  110  Pac.  SSI. 

-Where    under 


of 


y    on    the 

».     Waiver    of 

celves    no 

Indictment    for    i 

Bscape    from 

pleaded  guilty  to 

an  attempt 

latter     crime,     b' 

the    two 

guilty    waived    t 

iny     defects 

the 


itatem. 


rhlch  the  prij 
milting  that  the  Indictment  migh 
upon  demurrer  as  charging  the  i 
fined  In  section  lOB,  the  objectir 
waived  by  the  plea  of  guilty. —In 
IS  Cal.   App.   399,   403, 


352. 


§  107.  ESCAPES  FEOM  OTHER  THAN  STATE  PBISON.  Every  prisoner 
confined  in  any  other  prison  than  the  state  prison,  who  escapes  or  attempts 
to  escape  therefrom,  is  guilty  of  a  misdemeanor. 

HIatory;     Enacted  Febmarj  14,  1872. 


1,2.  Person    illegallj   deprived   of  Ubertj — 
Bight  to  escape. 
3.  Prisoner   nnlairfully  eonltned— Bight  to 

CiraaBlt,  ante,   11101,  101  and  notes. 
As  ta  effect  mm  appeal  ef  escape  •!  prla- 
•aer  from  state  prison,  aee  ante,  I  lOG  and 


ic.^Conatable  fllegally  arresting  a  per- 


son has  no  right  to  retain  him  In  his  cus- 
tody, and  such  person,  being  Illegally  de- 
prived of  his  liberty,  has  a  right  to  regain 
It.  and  to  use  such  means,  force,  or  resist- 
ance as  is  necessary  to  that  end.— Mlers  v. 
State,  S4  Tex.  Cr.  Rep.  lEl,  186,  G3  Am.  St 
Rep,  TOG,   29  S.  W.  1074. 

S.  Where  constable  attempts  to  make 
an  Illegal  arrest  without  capias,  person 
sought  to  be  arrested  has  right  to  resist 
by  force,  using  no  more  than  was  necessary 
to  resist  the  unlawful  acts  of  [ha  offlcer. — 
Mlers  V.  State,  S<  Tex.  Cr.  Rep.  HI,  ISO, 
53   Am.  St.   Rep.  TOS,   19   8.  W.   14T4, 
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■mlBtrlBlIr     c«BllBed     mtnr       atrocious  offcndera,  who  iIbd  escapad  with 
Iraeelt    from   such    conllne-       him  does  not  render  it  less  proper  tor  him 
more   force  than   la  reason-        to  have  effected  his  aacftpe. — State  r.  Leach, 
7  Conn.  4G2,   IGi,  18  Am.   Dec.   118. 

§  108.  OFFICERS  SDTFEEINa  CONVICTS  TO  ESCAPE.  Every  keeper 
of  8  prison,  sheriff,  deputy  sheriff,  coDstable,  or  jailer,  or  person  employed  as 
a  guard,  who  fraudulently  contrives,  procures,  aids,  connives  at,  or  voluntarily 
permits  the  escape  of  any  prisoner  in  custody,  ia  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  ten  years,  and  fine  not  exceeding  ten  thousand 
dollars. 

.   199  Criminal 

§  109.  ASSISTTNG  PRISONEBS  TO  ESCAPE.  Any  person  who  wUfuUy 
assists  any  paroled  prisoner  whose  parole  has  been  revoked,  any  escape,  any 
prisoner  confined  in  any  prison  or  jail,  or  any  inmate  of  any  public  training 
school  or  reformatory,  or  any  person  in  the  lawful  custody  of  any  officer  or  ' 
person,  to  escape,  or  in  an  attempt  to  escape  from  such  prison  or  jail,  or  public 
training  school  or  reformatory,  or  custody,  ia  ponishable  as  provided  in  sec- 
tion one  hundred  and  eight  of  the  Penal  Code. 

History:  Enacted  Febmerr  14,  1872,  founded  on  1 9S  Criminal 
Practice  Act,  State.  18G0.  p.  241;  amended  by  Code  Commieslon,  Act 
March  16,  1901.  Stats,  and  Amdta.  1900-1,  p.  443.  act  held  unconstitu- 
tional, see  blatory,  Kerr's  CfC.  Pen.  C,  S  E;  amendment  r»«nacted 
March  21,  190G,  Stats,  and  Amdta.  190G,  p.  647;  amended  March  IS, 
1907.  Stats,  and  Arndta.  1907,  p.  271,  Kerr's  Stats,  and  AmdU.,  1908-7, 
p.  G28.  In  elTect  Immediately. 
See.  anle.  tl  101,  lOG  and  notes.  the    Information   charKlng    him    under   tha 

1.     iBrarmatiSH — Knoirlrdsv     hr    aceBaeA       above  aectlon.  Is  not  a  fatal  defect. — Peoplt 
that   the    person    whom   he   sided    to   eacape       T.  Drevolr,  —  Cal.  App.  — .  ISt   Pac  ttO. 
was  In   lecal  custody,    not   being  alleged  Id 

g  109a.  ESCAPES  FROM  STATE  HOSPITAL.  Any  person  who  wilfully 
assists  any  inmate  of  a  state  hospital  to  escape,  or  in  an  attempt  to  escape 
therefrom,  is  guilty  of  a  misdemeanor. 


§  110.    CARRTINa  INTO  PRISON  THINOS  USEFT7L  TO  AID  IN  ESCAPE. 

Every  person  who  carries  or  sends  into  a  prison,  jail,  public  training  school, 

or  reformatory,  anything  useful  to  aid  a  prisoner  or  inmate  in  making  his 

escape,  with  intent  thereby  to  facilitate  the  escape  of  any  prisoner  or  inmate 

confined  therein,  is  punishable  as  provided  in  section  one  hundred  and  eight. 

History:      Enacted    February    14,   1S72.   founded   on    1 96   Criminal 

Practice   Act.   Stats.    ISSO,   p.    241;    amended   by   Code  Commission, 

Act  March  16,  1901.  Stats,  and  AmdU.  1900-1.  p.  443.  held  uncanatl< 

tutional.  see  history.  {5,  ante;  amendment  re^nacted  March  21,  190B, 

Stats,  and  Amdta.  1905,  p.  647. 

See.  ante,  IS  101,  lOS  and  notes. 

§  111.  EXPENSE  OF  TRIAL  FOR  ESCAPE.  Whenever  a  trial  is  had  of 
any  person  under  any  of  the  provi^sions  of  sections  one  hundred  and  five  and 
one  hundred  and  six,  and  whenever  a  convict  in  the  state  prison  is  tried  for 
any  crime  committed  therein,  the  county  clerk  of  the  county  where  such 
trial  is  had  must  make  out  a  statement  of  all  the  costs  incurred  by  the  county 


Digitized  byGoO^IC 


Tit.  Vn,  aft.  IV.]    LAHCBMT,  DGPACBHCKT,  ETC..  RBCORD9— DV   OFFICERa.  ■  IIS 

for  [1]  the  trial  of  sach  case,  and  [2]  of  guarding  and  keeping  such  convict, 
and  [3]  of  the  execution  of  the  sentence  of  such  convict,  properly  certified  to 
by  a  judge  of  the  superior  court  of  such  county,  which  statement  must  be  sent 
to  the  board  of  state  prison  directors  for  their  approval;  and  after  such  ap- 
proval, said  hoard  must  cause  the  amount  of  such  costs  to  he  paid  out  of  the 
money  appropriated  for  the  support  of  the  state  prison,  to  the  county  treasurer 
of  the  county  where  such  trial  was  had. 

History:  Enacted  April  6, 18S0,  Code  Amdts.  1S80  (Pen.  C.  pt),  p.  9: 
amended  by  Code  CommEsBlon,  Act  March  IS,  1901,  Stats,  and  Amdts. 
1900-1,  p.  413,  held  uncoDBtitutlonal,  see  hlBtory.  !  &,  ante;  ameud- 
inemt  re^nacted  March  22, 1906,  SUU.  aod  Arndta.  190G,  p.  774. 


CHAPTER  IV. 


I  113.  Larcenf,   deatrDctian,    etc.,    of    TecoTda  |  115.  Offering  false  or  forged  inatrumenta  to 

by  officers,  haviDg  them  in  euBtod7.  be  filed  of  record. 

I  114.  Larceny,    deBtruetton,    etc.,   of    records  1  116.  Adding  naioeB,  etc.,  to  jury-liBta. 

by  other  personi.  |  117.  Falsifying  jury-lists,  etc. 

§  113.  LABCZNY,  DESTBUCTION,  ETC.,  OF  RECORDS  BY  OFFICERS, 
EAVINa  THEM  IN  CUSTODY.  Every  officer  having  the  custody  of  any 
record,  map,  or  book,  or  of  any  paper  or  proceeding  of  any  court,  filed  or 
deposited  in  any  public  office,  or  placed  in  his  hands  for  any  purpose,  who  is 
guilty  of  [1]  stealing,  [2]  wilfully  destroying,  [3]  mutilating,  [4]  defacing, 
[6]  altering  or  [6]  fal^ifjang,  [7]  removing  or  [8]  secreting  the  whole  or  any 
part  of  such  record,  map,  hook,  paper,  or  proceeding,  or  who  [9]  permits  any 
other  person  so  to  do,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  fourteen  years. 

EST   Crlmlaal 

ec^ord      of      a     pendlna      proceeding 
ly    and    at    the    earliest    opportunity 
.    „  „.  ,,       ,.     ,-       ..       1.  „..  at   which   It  can   be  done   aflar  the  altera- 

1.  C.ll..g  court".  .tt..l,.u  to  ,lt.»l,o».         ,,_,„    ^__   ^^^_    ,^   ^,_   k„o.l,dj..-P.op.. 

2.  Defacement   of   public  record — what  is.      y.  Grantee.   EO  Cal,   4«T,   4*8, 

3.  Engrossed    copy    of    senate    bill— Not    a  9.     Vrturtmtat  at  pabUe  reeard— What  ta. 

public  record.  —The  marking  out  of  the  entry  of  eatlatac- 

4-6.  Evidence— Proof     of     fraudulent     inten-  tion  of  a  Judgment  by  druwlng  Hnea  acrosa 

tion.  It   with  B  pen   la  a  defacement   o(  a  public 

7.  I^la^fiMitioD    of    poblio   record- Purp0«  record— Newby    v.     Tlmes-Mlrror    Co.,     17S 

to  defraud.  '^"'-  '*''■  '*"  ^'"^-  "'■ 

8.  Instruetion- E«ding    section    to    jury.  »•    E"K»o"e<i  "»r  »'  aenate  hill— Hat  > 
-,,.xL              ..*                       11.  poblle  re*^ord.— The  engrossed  copy  of  a  cer- 

9.  Ledger  kept  by  county  treawrer-A  pub-  \^^^   ^^^^^^   ^„j   was   not   a   public   record. 

lie  record  within  meaning  of  section.         wllhln    section    ST    of    the   Act    ConcernlnK 

10.  Nature  of  offense— As  to  generally.  Crimes     and     Punlahmenta.   —  Matter     of 

11.  Pleading— Setting    oat    copy.  Corryell,   23   Cal.   178.    183. 

IS.  S&me — Snffieiency  of  facts.  4.     Brldrnee — Prsor  of  trandnlpiit  Intent. 

13.  Same— Tert  of  TOfflciency  of  indictment.  — "   "   ""^   neceasary.,  in   making   out   the 

'  ofTenBc   contained    In    thla  section,    to    prove 

I.     CaUI>«  eoart^  atteatlaa  tm  alteration.  any    fraudulent    Intent    on    the    part    of    the 

—II  la  the  duty  of  either  party  to  bring  to  defendant. — reople  v.    O'Brien.    It   Cal.   171, 

the  attention  of  the  court  an  alteration  of  ITS.  SI  Pac.  45. 


Digitized  by  Google 


18  114.  U 


LAHCBNV,  BTC,  RBCORDt-^HT  OWM  HOT  omC— . 


CFt.1. 


G.  In  &  prOBaoiitlon  for  alterln?  a  pnbllo 
record,  It  la  not  propor  to  admit  oTldenca 
eoncernlDE  other  acta  of  the  aams  natura 
for  the  purpoaa  of  eatabllshlns  a  e'uIUt 
intention,  for  the  Terjr  ground  upon  which 
the  proaecutlon  rellea  for  a  conviction  la 
that  a  perCormance  of  the  acta  mentioned 
In  tKe  statute  conatitutea  a  crime,  reg'ard- 
lesB  of  any  fraudulent  attempt. — People  v. 
O'Brien,  9S  Cal.  ITl,  180,  31  Pac.  4S, 

e.  Under  this  section  It  li  not  neceBsary 
to  allege  thai  the  alteration  or  falBlflcation 

for  a  fraudulent  purpose  Is  not  made  an  In- 
gredient of  the  oftenae. — People  v.  Tomalty, 
14  Cal.  App.    124,    111   Pac.   E13. 

T.  PalBlflpatlon  of  public  rreord— Fnr- 
W«ap  tD  drfraad. — FalBincalion  of  a  public 
record  wililnsly  and  knowingly  made  may 
be  prohibited  and  punished  without  regard 


lalty, 


)   detra 


-People 


,   To- 


— In  a  prosecution  against  one  for  the  of' 
fense  of  altering  or  mutilating  a  publio 
record  under   this 


t   Ib 


officer,   it   is 


1  only  to  the  Jury, 
without  readlnB  section  114,  post,  to  In- 
form them  aa  to  the  acta  prohibited,  where 
the  court  has  already  fully  informed  the 
Jury  by  reading  this  aectton  as  to  the  acta 
prohibited.— People  v.  O'Brien,  >S  CaL  111, 
179.  31  Fac.   4G. 

B.  Lcdcrr  kept  by  eeanfr  treaanrev — A 
pnbllo  record  wllhlB  the  Meanlac  of  thia 
section  although  the  atatute  doea  not  ex- 
pressly   require    the    keeping    of    such    a 


ledirer. — FaopI*  v.  Tomaltr.  1<  CaL  App.  tZ4, 
111  Pao.  Gl). 

10.  HatBr*  »f  Bffraar  ila  t«  neBerallf. 
— The  offense  which  an  Ofllcer,  havinK  the 
custody  of  a  record,  commlta  when  he  doea 
any  of  the  acta  prohibited  by  thla  aectlon, 
la  regarded  by  the  law  aa  a  more  aggra- 
vated offense  than  that  which  Is  committed 

Bafe-keeping      of      the      record. — People      v. 
O'Brien,   IS   Cal.    ITl.   ITS,    It    Pac.   45. 

11.  Plcaflinc — BcnlBg  ant  copy. — In  a 
proaecutlon  for  altering  a  public  record, 
it  la  not  necessary  to  set  out  a  copy  of 
the  instrument  altered,  or  the  aubstanc* 
(.hereof;  it  la  aufflcient  If  the  oSenae  te  dis- 
tinctly and  clearly  set  forth  in  ordinary 
and  concise  language,  without  repetition. 
and  In  auch  a  manner  as  to  enable  a  person 
of  common  understanding  to  know  what  la 
Intended. — People  v.  O'Brien,  M  Cal.  171, 
1T6,  »1  Pao.  *K. 

13.  Same— Safllclcaer  of  facta. — For  facta 
which  Butnciently  allege  the  offense  of  wil- 
fully altering  or  procuring  to  be  altered  « 
certain  deed  and  record  of  real  eatate,  see 
People  T.  O'Brien,  OS  CaL  ITl,  ITG,  II  Pao. 
46. 

IS.  Saiae — Test  of  BDlMcleBey  •(  ladlel- 
■teiit. — The  fundamental  test  as  to  the  auf- 
flclency  of  an  Indictment  for  altering  a 
public  record,  aa  well  as  other  offenses,  is 
whether  the  act  or  omission  charged  as  the 
offense    la    stated    with    such    a    degree    of 


Inty    1 


lable 


I  Judgment  upon  a  conviction  accord- 
ing to  the  right  of  the  case. — People  ▼• 
O'Brien,  Bfl  Cal.  ITl,  ITS,  II  Pac.  «G. 

§114.  LARCEN7,  DESTRUCTION,  ETC.,  07  RECORDS  BT  OTHER 
PERSONS.  Every  person  not  an  oEGeer  such  as  is  referred  to  in  the  preced- 
ing section,  who  is  guilty  of  any  of  the  acts  specified  in  that  section,  is  punish- 
able by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  a 
county  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  hundred 
dollars,  or  tiy  both. 


2.  Defacement  of  public  reeorda — Who  guilty 


the  custody  of  any  record"  are  uaed  to 
deaignate  (he  officer  who  Is  punishable  tor 
the  acts  prohibited.— People  v.  O'Brien,  »t 
Cal.  ITl,  176,  31  Pac.   45. 

3.  DefacemcBt  at  pntalle  recarda— 'Wh* 
KOllty  of. — Where  a  deiiuty  county  clerk 
at  the  request  of  an  individual  defaces  a 
public  record  by  marking  out  an  entry  of 
sallafacllon  of  a  JudRment  by  drawing  Ilnoa 
across  it  with  a  pen  both  are  equally 
guilty.— Newby  v  Tlmes-Ulrror  Co.,  1T» 
Cal.  387,   160  Pac.  MI. 

§  116.  OFFERINa  FALSE  OR  FORGED  INSTRUMENl^  TO  BE  FILED 
OF  RECORD.  Every  person  who  knowingly  procures  or  offers  any  false  or 
forged  instrument  to  be  filed,  registered,  or  recorded  in  any  public  office  within 


Bstmrtloa  ot  aeetloa.— This 

aectlon 

It    unlawful    for    a    person 

113,    ante,    without    regard 

whether   they    are    In    the 

custody 

>ftlcer   or  not.     The  words 

"having 
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this  state,   which   instrument,   if  genuine,  might  be   filed,   or   registered,   or 

recorded  under  any  law  of  this  state  or  of  the  United  States,  is  guilty  of  felony. 

History:     Enacted  February  14,  1S72. 

OFI'ERIXG  FALSE  OR  FORGED  IN8TRU-      whether  the  particular  inBtrument  bo  rosu- 

MENT  POR  RECORD.  lar    En    form    or    detective    In    form    or    ac- 

i.  Conatruetion    of   seclion^As   to   generallj. 

2.  Same — Applicable  to  the  filing  of  any  in- 

S.     Bvldencc — DnvUcate    of    rceoidcd    In- 


!.  Evidencs — Duplicate    of    recorded    i 


lna.tlon    by    handwriting    experts. 

,    ,  .         „  atandlng     the     fact     that     the     i 

■4.  Instruction— Erroneoua.  wltneaaeB  on  the  duplicate  were  no 

S«e,  also,   post,   |  ITO  and  note. 

I.    CoBBtmeAiBB    »l    BeetloB— Ab    ta    kcb- 

iraUr. — This    section    of    the    code,  ■  which 

■  fulae  or   forced   Inatrument,   makes    it    so 
only    wh< 


other  evidence  which  tended  to  prove 
foreery  ot  the  Instrument  the  accused  had 
caused   to  be  recorded. — People  v.  Webber, 


ml(h[    be    validly     re^lBUred    or    recorded  —  '^"'-  *PP-  ~~-  **'  ^"'  **'• 
under    Ihe    law    ot    the    state.      It    Is    not    a  4.     inBtrncMOB  —  BrraBMaa.  —  Upon  the 

felony    to    offer    for    record    an    instrument  trial   of   an    Indictment    charging-   defendant 

which.    If    genuine,    would    not    be    entitled  with    fUinB-    in    a    public    ofTlce    a    false    and 

10  be  recorded  under  the  law  of  the  state.  forged  ball  bond.  It  la  error  for  a  court  In 

— People  T.  Sarrold,  ■<  Cal.  KeT,  669,  1*  Pac.  ns  instruction  to  the  Jury  to  read  to  them 

••*.  a  city  ordinance  wherein   any  police  court 

1.     Sbkc — AwIlcBble  to  Ike  flItBK  of  any  clerhs,  of  which  the  defendant  was  one,  are 

lBB«iB»LBt    for  rocord   falltne;    with   any    of  prohibited    from    accepting    ball    bonds   out- 

tbe  TariouB   claasea  of  Inairuments   entitled  aide  of  the   limits  ot   the   city   hall.—People 

to    be    recorded,    reKardleaa     at    the    fact  v.  Kelly,  133  Cal.  1,  3,  61  Pac.  lOSl. 

§U6.  ADDING  NAMES,  ETC.,  TO  JUBY-LIST8.  Every  person  who  adds 
any  names  to  the  list  of  persons  selected  to  serve  as  jurors  for  the  county, 
either  by  [1]  placing  the  same  in  the  jury-box  or  otherwise,  or  [2]  extracts 
any  name  therefrom,  or  [3]  destroys  the  jury-box,  or  any  of  the  pieces  of 
paper  containing  the  names  o£  jurors,  or  [4]  mutilates  or  defaces  such  names 
so  that  the  same  can  not  be  read,  or  [6]  changes  such  names  on  the  pieces  of 
paper,  except  in  cases  allowed  by  law,  is  guilty  of  a  felony. 


§  117.  FALSIFTINO  JURY-LISTS,  ETC.  Every  officer  or  person  required 
by  law  to  certify  to  the  list  of  persons  selected  as  jurors  who  inalicioiis^, 
corruptly,  or  wilfnlly  ]1]  certifies  to  a  false  or  incorrect  list,  or  [2]  a  list 
eontaining  other  names  than  those  selected,  or  who,  [3]  being  required  by  law 
to  irrite  down  the  names  placed  on  the  certified  lists  on  separate  pieces  of 
paper,  does  not  write  down  and  place  in  the  jury-box  the  same  names  that 
are  on  the  certified  list,  and  no  more  and  no  less  than  are  on  such  list,  is 
gu  ty  of  a    e  ony.      ^^j^^.    Enacted  February  14,  1872. 
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PEIULRV— AS   TO   WHAT  COM STITL'TEt. 


CHAPTER  V. 


PEEJTJET  AND  8UBOBNATI0N  OF  PEEJUBT. 


1 118.    Perjury  deBotd. 

f  118b.  T^lse  affidarite  «■  t«  affiant's  testi- 

i  119.     Oith  defined. 
I  120.    Oath  o(  oiBce. 

i  121.     Irregularity  in  adminiiteruig  oath. 
I  122.     Ineompetenej   of   witness   no   defense. 
I  123.     Witness's  knowledge  of  materiality  of 
bis  testimony  not  necessary. 


I  124.     Making  depoaitiOD,  et«.,  wben  deemed 

complete. 
f  125.    Statement  of  tbat  which  one  does  not 

know  to  be  true. 

1 126,  Pnnishment  Of  perjury. 

1 127.  SuboraatioQ  of  perjury. 

1 128.  Procuring   the   execution   of   innocent 

1 129,  False  return  under  oath,  whether  oath 

is  taken  or  not. 


g  118.  PEBJUBT  DEFDfED.  Every  person  who,  having  taken  an  oath 
that  he  will  testify,  declare,  depoae,  or  certify  truly  before  any  competent 
tribunal,  officer,  or  person,  in  any  of  the  cases  in  which  sacb  an  oatb  may 
by  law  be  administered,  wilfully  and  contrary  to  such  oatli,  states  as  true  any 
material  matter  which  he  knows  to  be  false,  is  guilty  of  perjury. 

History:      Enacted   February    14,    1872,   founded    on    !  S2    Criminal 
Practice  Act,  Stata.  1850,  p.  239. 

PEKJTJKY,  £4,  25.  Sam*— Parol  evidence. 

.  Acta  conBtituting  perjury  and  elements  26.  Same— Positire  testimony  of  Yritneeses 

~  '      '         ■    ■   ->  ■-.  —  1  required. 

27.  Same — Preponderance    of    evidence   is 

Buffieieot. 


3.  Same^ — Belief  of  witness. 

4.  Same — Element  of  wilfuln 

5.  Same — Failure  to  exercise 

>  of  ( 


b«st  judg- 


6.  Same — False  charge 

7.  Same — False    evidence   before    grand 

jury. 

8.  Same — Same — Under   compulsion,    but 

9.  Same — I^Ise  oath  as  to  identity. 

10.  Same — False  oath  before  deputy  regis- 

trar. 

11.  &me — False  swearing  as  to  residence 

— In  court   action. 

12.  Affidavit  to  recall  petition — Believing 

signatures  genuine. 

13.  Committing  witness   for  perjury — Er- 

14.  Construction  of  section. 

15, 16.  Evidence — As  to  what  is  necessary  to 
convict. 
IT.  Same — Admissibility  of  complaint. 

18.  Same— Admissibility  of   information, 

19.  Samp — Corroborative     evidence  —  Suf- 

ficiency of. 

20.  Same — Direct  evidence  of  falsity. 

21.  Same — Evidence      of      circumstances, 

22.  Same — "Intent  to  swear  falsely." 

23.  Same — Of   wilfulness    of   false   state- 


29.  Same— Bes  gestc  of  transaction. 

30.  Same — Beeolution   of   board   of   direc- 

tors— Accused  a  member  of  board. 

31.  Same— Testimony   as    to   any   circum- 

stances  inconsistent  with   theory  of 
prosecution. 

32.  Same — When  prosecution  most  fail 

33.  False   statement   by   juror   upon    voir 

dire    examination — Constitutes    per- 
jury. 
84.  False    verification    of    pleading— Not 

perjury,   when. 
35.  Falsity  of  the  statement- As  to  mean- 
ing of  "false." 
36, 37.  Indictment      or     information— As     to 
sufficieuey  of. 

38.  Same— Same — Allegation     of      taking 

oath. 

39.  Same — Same— Character  of  allegation 

required. 

40.  Same— Same — Clerical  error. 

41.  Same— Same— Did    "tell    the    bank" 

instead  of  did  "noti^  the  bank." 

42.  Same — Same — Gist  of  charge — Entire 

indictment  to  be  examined. 

43.  Same — Same — Inferences. 

44-46.  Same— Same — Cases      illustrative      of 
sufficient  avermenta. 
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PBBJURY— ACTS    COVSTTTUTIKa. 


■  lis 


47,  Same — Shme — Charging   in    woids    of 
)-  50.  Same — Sama — Mint  state  tasential  ele- 


Btate  BufGcient 
facta. 

S8.  Same — Same — Negativing  false  testi- 
mony— Negative  pregnant. 

63.  Same — Same — Oath  .and    its   adminlo- 

54,55.  Same — Same — Omisaiott  of  word  "fe- 

Jonionaly. ' ' 


67.  Same — Same~~When   certain  and  spe- 
cific aa  to  what. 
S8.  Same— When  fatallf  defective. 

69.  Same— When  not  good. 

60-  62.  luatruction — What  not  erroneous. 

63-  65.  Materialitj  of  fabe  oath — As  one  pri- 

mai7  eeaential. 
66, 67.  Same — As    question    of    law    for    the 

66,69.  Same — At  time  H  was  given. 

70.  Same — Contradiction   of   another   wit- 

71.  Same — Credibilitj  of  witness  affected. 

72.  Same — Denial  of  having  given  mate- 

rial testimony. 

73.  Same — Same — Duty  to  instruct  as  to. 

74.  Same — Jnry   improperly    sworn. 

75.  Same — May  be  shown  bow, 

76.  Same — Must  be  proved  as  a  faet. 

77.  Same~'Prejudice    to    some    one    must 

be  shown.  • 

78.  Same — Testimony  aa  to  collateral  mat- 

79.  What  does  not  amount  to  perjury. 


vital   I 


every    i 


Brjurj 


the  whole  auentlon  of  criminal 
Intent  la  ellmlnaled.  there  is  no  crime  ot 
perjury;  ai,  where  Htatements  made  under 
oath  are  guallfled.  or  where  an  honest 
mistake  has  been  made  In  testimony,  or 
even  where  there  <a  recklesa  dlBresard  of 
truth  by  witness  who  has  no  belief  that  he 
is  swearlnB  falsely— People  v.  Von  Tlede- 
man.  IZO  Cal.   128.  1S4.  137,   M  Pac.  165. 


An  to    wkat  does   mat   e< 
see  par.  79,  this  note, 

2.     8iw*e— -Afldavit    falMir    saaXc    ta 
taiB  a  evattaaaace  of  the  trial  of  a  cs 


perjarr. 


on  the  ground  of  the  absence  of  witnesses. 
In  which  affiant  swears  that  all  the  facts 
as  therein  stated,  as  to  which  the  absent 
witnesses  would  testify  If  present,  and 
that  such  facts  are  true,  constitutes  perjury 
where  the  statute  makes  the  statement 
as  to  the  truth  of  the  facts  to  be  proved 
by  absent  witnesses  a  material  part  of  the 
affidavit  for  continuance. — State  v.  Jones, 
IgB  Ind.  iS4,   1  A.  L.  R,   IISG.  113  N.   S.  7ES. 

Far  fall  e«llectl«  et  aathorttlea  upon 
assignment  of  perjury  upon  affidavit  for 
continuance,  see  I  A.  L.   R.   113S, 

S.  Same— Belief  at  wltaeaa. — There  Is  no 
perjury,  althouKh  the  oath  Is  taken  or  testi- 
mony given  rashly  or  Inconsiderately.  If 
the  oath  be  taken  or  the  testimony  given 
according  to  defendant's  belief.  There  Is 
In  this  case  no  criminal  Intent;  and  nl- 
thouKh  the  testimony  may  be  false,  yet 
It  Is  not  corrupt  nor  wilful.  This  rule  has 
special  application  to  the  testimony  of  per- 
sons swearing  to  their  honest  belief  as  to 
the  identity  of  an  Individual. — United  States 
V.  Babcock,  4  McL.  C.  C.  Ill,  14  Fed.  Cas. 
938;  United  States  v.  Shellmlre,  Baldw.  C.  C, 
37S.  2T  Fed,  Cas.  11)61;  United  States  v. 
Smith,  1  Sawy.  C.  C.  377,  39>,  37  Fed.  Cas. 
1I7G. 

Aa  t*  aindaTlt  ta  ceanlBeaeaa  at  Blyiiii- 
tana  upon  recall  petition,  believing  the 
signatures  to  be  genuine,  see  par,   IS,   this 


element  In  his  t 
tial  lo  the  crime  in  the  case  ot  an  un- 
quallfled  statement  of  that  which  one  does 
not  know  to  be  true,  as  in  the  case  of  state- 
ment of  that  which  one  knows  to  be  false. — 
People  T.  Von  Tledeman,  130  Cal.  138,  136, 
E2  Pac,  ISG. 

B.  Saae— FaUare  (•  eserelae  best  Jndjc- 
■Beat, — Charge  of  perjury  can  not  be  suc- 
cessfully maintained  against  one  for  wil- 
fully and  wickedly  and  maliciously  refusing 
— or  refraining  from  giving  eiprceslon — to 
exercise    his    best   Judgment,    In    absence    of 

exercise  his  best  Judgment,  and  that  there 
was  such  wilful  failure  and  refusal  to  ex- 
ercise an  honest  Judgment.— -In  re  Howell, 
114  Cal.   3G0,  2H.   it   Pac.  IE9. 

«.  Saiae — False  efaararr  at  erlate. — If  a 
person  swears  to  a  complaint  charging  an- 
other with  an  assault  upon  him,  and  after- 
wards, upon  tho  preliminary  eiamlnatfon, 
testifies  that  such  accused  person  is  not 
guilty,  and  that  he  was  not  the  person  who 
committed  the  assault  upon  him,  he  may  be 
Indicted,  tried,  and  convicted  for  perjury. — 
People  V.  Lee  Fat,  54  Cal.  637.  623, 

T,  9bb( — False  evldeaee  before  rraad 
Inry, — One  may  be  Indicted  and  convicted 
for  perjury  for  giving  false  evidence  before 
a  grand  Jury,  even  though  Some  Of  the 
grand  Jurors  violated  their  obligation  of 
secrecy  by  testifying  aa  to  what  defendant 
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PTol  ■ceewMrr  tkat  mar  crlBic  nhall 
brvB  voMBiltlcd,  and  It  la  immBterlal  wbat 
may   be   the   result   of   the   Invesclgatlon. — 

See  Hardin  v.  State,   S9  Tei.  Cr.   Rep.  !20. 
4  A.  U  R.  1308,  211  S.  W.  233. 

8.  SuB( — §BBe — I'ader  nnpalaloa.  hut 
not  ■■  dareHB,  eonBtltutea  perjury.— Hardin 
V.  State,  8S  Te».  Cr.  Rep.  220,  4  A.  L.  R. 
1208,  211  S.  W.  Z3J.  See  Bain  v.  State,  67 
MIsa.   657,  7  So.   408. 

9.  Sbu« — False  oatk  aa  to  Identity.— If 
a  notary  admlnUters  an  oath  to  a  person 
as  a  witness  In  his  own  behalf,  to  determine 
whether  he  Is  the  person  who  has  signed 
a    deed,    and    such    person    testlflcs    falsely, 

probable  cause  for  tinldlng  him  to 


PBRJITRY — COHMITTlNa   WITSBBS    FOR. 

Toung,  11 


IPt.  1 


B     of    I 


irjurj 


Carpenter,   St  Cal.  2GT,  271.   SO  Pac.  816. 


:,   !S   Pac,    E18. 


Ing  by  the  fact  that  the  c 
1  of  t 


t  had  n 


Jurla- 


ters  souicht  to  be  established  as 
such  false  swearing  and  give  the  court 
jurisdiction  were  in  fact  not  true.— Ijtird 
V.  Slate,  79  Tei.  Cr.  Rep.  129,  3  A.  L.  R. 
GZZ.  181  8.  W.  810.  See  Hlgglnbotham  v. 
State,  24  Tex.  App.  SOS,  e  8.  W.  201;  An- 
derson V.  State,  tt  Ten.  App.  706.  7  S,  W. 
40;  Cordway  v.  Stale.  25  Toi.  App.  105, 
B  S,  W.  870;  EtherldKS  v.  State,  7G  Tex.  Cr. 
Rep.   198.  178   S.   W.   1031. 

See  discussion,  tl  R.  C.  L.  261. 

IS.  AffldBVII  to  recall  petltloa — Belleviax 
■iKnatnres  KeaalBe,  does  not  constitute  the 
crime  of  perjury,  swearing  unquaiifledly  to 
their  genuineness  with  a  belief  In  such 
genuinenesB,  although  as  to  a  thInR  which 
he  does  not  know  of  hia  own  knowledge.  Is 
not  equivalent  to  a  statement  of  that  which 
one  knows  to  be  false;  the  element  of  "wil- 
fulness," which  implies  a  purpose  of  will- 
ingness to  commit  the  act  (4  7,  ante).  Is 
lackins.— Ayres  v.  Stale,  20  Arli.  189.  178 
Pac.  782. 


The 


I  differ 


t  under  the  provlsioi 


in.     CommlltlBic  nllapu  tor  perjarr — Ei^ 

roF,  »kFB.— Committing  defendant's  witness 
for  perjury  In  presence  and  hearing  of 
jury  is  reversible  error. — Haas.  Common- 
wealth T.  Brady,  TS  Mass.  <S  Gray)  TS. 
MIsa.  Golden  v.  State,  76  Miss.  130.  21  So. 
971.  Fed.  United  States  v.  Moore,  t  I>ow 
C.  C.  133,  St  Fed.  Cm.  1804. 


14.  COBstraetloa  cf  aeetfea. — An  infor- 
mation tor  perjury,  measured  by  this  sec- 
tion, la  auRlclent  when  It  tbows  the  oath; 
that  It  was  before  a  person  duly  author- 
ised; that  It  was  a  case  In  which  such  an 
oath  may  be  administered;  and  that,  wil- 
fully and  contrary  to  such  oath,  the  defend- 


ted     as    1 

which    he    knew  to    be 

Kelly,  GO  Cal.   372.  379. 

(o    eoBvlet.— The  direct 


rroboratlnj 


cumstances,  are  necessary  to  prove  a  charge 
of  perjury —People  V.  Wells.  101  Cal.  031. 
E83.  37  Pac.  529;  People  T.  Porter,  104  Cal. 
416.   417.   38   Pac.    88. 

See  Korr"s  Gyc.  Code  Civ.  Proc.  (Sd  ed.), 
i  1968  and  note. 

16.  To  sustain  a  conviction  of  perjury 
circumstantial  evidence  Is  insutllclent: 
"corroborating  circumstances"  are  Insuin- 
cient;  documentary  evidence  is  tnsufllcleDt. 
There  must  be  the  direct  testimony  o(  at 
least   one    living   witness. — People   v.   Welle, 

103  Cal.    631.   37   Pac.   629;   People  v.  Porter. 

104  Cat.  41G,  38  Pac.  88;  People  v.  Strass- 
man,   112  Cal.  683,  46  Pac.  3. 

17.  Snaie — AdntaBibllllT  of  eaaplalBt. — 
A  complaint  charging  another  with  an  of- 
fense Is  admlealble  In  evidence,  on  the  trial 
of  a  charge  of  perjury,  for  the  purpose  ot 
showing  the  pendency  of  the  case  In  which 

mltted. —People  v.  Lee  Fat.  64  Cal.  627,  628. 
If.     Saaae — AdiBlsaiMIItT    of    iBtonaatloa. 

—Where  defendant  was  informed  against 
for  sending  forged  telegram,  and  supreme 
court  held  such  information  sufflclent,  de- 
fendant could   not   a^aln    object  that   Infor- 

prosecution  for  perjury  commilled  on  the 
trial   for  sendin 


,   In 


on  night  of  burglary  and  remained  there 
all  night.  Ii.  testified  that  his  testimony  and 
that  of  defendant  on  burglary  trial  was 
false,  and  only  other  testimony  was  from 
witnesses  who  saw  U  about  Bve  or  six 
miles  from  defendant's  houxe  on  afternoon 
or  about  sundown  of  day  In  question,  and 
saw  him  again  next  morning  about  a  mile 

sumclent  to  sustain  conviction  ot  perjury. 
—People  V.  Smith,  8  Cal.  App.  68.  84  Pac. 
453,  463. 

20.     Sam* — DIreet    evtdeaee    of    fBlslty. — 

Where  perjury  was  assigned  on  defendant's 
testimony  that  he  had  wrillen  certain  tele- 
grams while  in  cell  In  prison  and  Imme- 
diately gave  them  to  another  person,  evi- 
dence ot  two  police-offlcers,  that  before 
reaching  police  station  after  defendant's 
arrest  such  other  person  took  one  teleKram 
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from  her  hat  and  handed  It  to  ana  at  the 
offlcers,  and  that  the  olher  telesrsm  was 
tound  In  delendant's  grip,  which  ofhcera 
took  charg-o  ot  when  defendant  waa  ar- 
rested and  aearched.  Immediately  after 
reachine  the  police  station,  and  before  de- 
fendant waa  taken  to  cell,  coaatltutod  direct 
evidence  of  falsity  of  defendant's  testimony. 
People  T.  Chadwlck,  4  Cal.  App.  fiS,  ST  Fao. 
311.  tlT. 

ai.  S>H( — BTldeaee  of  ctrraMialaBeea. 
■■•a«>  without  the  positive  testimony  of  a 
witness  to  facts  absolutely  Incompatible 
with  the  Innoirence  of  the  accused,  Is  Insuf- 
ficient to  Justify  a,  conviction.' — People  T. 
Porter.   104  Cal.  415,  IS  Pac.  S8. 

33.  Saa>« — "lute  at  to  swear  falsely"  Is 
(he   "spcclllc  criminal   Intent"   that  must  be 

If  the  teatlmony  was  "known  by  the  de- 
fendant to  be  false  at  the  time  It  was  de- 
livered."   and    It    "was    given    wilfully    and 


had 


It 


would    certainly    be    given    with 

■wear    falsely."— People  v.  Rodley.   131    Cal. 

140.  seo.   63  Pac.  361. 

33.  Same — Ot  wllfalaess  of  falae  state- 
■leat. — Before  one  can  be  convicted  of  per- 
jury, it  must  be  shown  that  he  made  a 
false  statement  "wilfully" — that  Is,  with  the 
consciousness  that  he  did  not  know  that 
It  was  true,  and  with  the  Intent  that  It 
should  be  received  as  a  statement  of  what 
was  true  in  fact.  The  word  "wilfully"  Im- 
plies "the  purpose  or  willingness  to  commit 
the  act." — People  v.  Von  TIedeman,  120  CaL 
IIS.  136,  it  Pac.  16E. 

34.  Sbhc — Parol  evldenH.— In  a  prose- 
cution for  perjury  for  false  swearing  be- 
fore a  magistrate,  prosecution  may  prove 
by  parol  evidence  what  the  accused  awora 
to  before  the  magistrate. — People  t.  Curtis. 
GO  CaL  SE,  it. 

IS.  If  the  testimony  charged  as  perjured 
testimony  be  not  written  In  fact,  yet  It  may 
be  proved  by  parol,  although  required  by 
law  to  be  reduced  to  writing.— People  T. 
Curtis.  60  Cal.  B6.  See  Ark,  Nelson  v.  State, 
as  Ark.  192.  Kr.  Commonwealth  v.  Edison, 
10  Ky.  U  Rep.  340.  9  S.  W.  IBl.  Ebk.  Rex 
v.  Pedley,  1  I^each  C.  C.  325. 

35.  9aHc — Poaltlve  trstlaiaay  of  wit- 
■eaaes  repaired.— Section  1»6S  of  the  Code 
of  CIvtl  Procedure,  as  to  proof  ot  perjury, 
clearly  means  that  the  falsity  of  tha  ac- 
cused's statements  must  be  shown  to  the 
Jury  by  the  positive  testimony  of  two   wlt- 

corroboratlng  the  statement  of  said  witness, 
In  order  that  the  defendant  may  be  legally 
convicted  of  the  crime  of  perjury. — People 
V.  Wells.    103  Cal.   831.  ST   Pac.   639. 

3T.  Saae — Prepaaderaaee  •(  evldenea  Is 
■aMelrat. — The  truth  or  falsity  of  the  tes- 
timony of  a  witness,  on  which  depends  in 
part  the  Eullt  of  the  accused.  Is  to  be  deter- 
mined by  the  Jury  from  alt  the  ctrcum- 
stancaa   bekrlng  upon   the   question,  and  a 


need  not  be  established  beyond  a  reason- 
able doubti  a  preponderance  of  evidence 
Is  sumclent.— People  v.  Mitchell,  63  Cal. 
4  SO. 

28.  SQBie — Preinmplloaa  and  iaferencea 
can  not  be  invoked  to  aid  tadletaaent  tor 
perjury,  though  they  may  be  drawn  by  a 
Jury  from  circumstances  Indicating  defend- 
ant's gu 111.— People, T.  Robles,  117  Cal.  «81, 
684,   49  Pac.   1042. 

3>.  Saae — Rea  veatae  at  traaaaetloa  In 
regard  to  which  defendant  tea  titled  falsely. 
Including  declarations  of  the  participants. 
made  at  the  time,  may  be  adduced  In  evi- 
dence, on  an  Indictment  for  perjury  against 
defendant,  to  show  that  his  testimony  as  to 
some  of  the  particulars  of  the  transaction 
was  false.— Heflin  v.  State,  8S  Qa.  Ifil,  30 
Am.  St.  Rep.  14T.  14  8.  E.  112;  State  v. 
Shupe,   IS  Iowa  S6,   85  Am.  Dec.   486. 

SO.  Same— Reaalntlaa  of  baard  of  direc- 
tors— Accused  a  namber  of  board. — The  ad- 
mission In  evidence  In  such  a  prosecution 
of  a  resolution  of  the  corporation  of  which 
the  defendant  was  president  removing  him 
from  office  for  wrongful  appropriation  of 
moneys  of  the  corporation  and  otherwlss 
ruining  the  company.  Is  gross  error.— Peo- 
pie  V.  Senegram,  27  Cal.  App,  301.  149  'r*A«, 
786. 

31.     Same — Testtmony   as   <«  aay   nroBba. 

entlOB    Is    material    t 


i    with    thei 

the 


But    1 


the  fact  directly  In  Issue, 
a  person  falsely  and  corr<iiitly  swear  ta 
any  material  circumstance  iihlch  has  a  legi- 
timate tendency  to  proVM  or  disprove  s 
material  fact.  It  Is  pwrjury.  —  People  *. 
Green,  64  Cal.  E92.  dtt:  Commonwealth  v 
Grant,   116  Mass.    17. 

la,     Same — Whea    |ir«BerB(loB    aaaat    tall 
— In  a  prosecution  [or  perjury,  where  sucb 


1    by   t 


Btim 


'    of   ( 


witness  and  coipoborHtlng  clrcumst 
the  proceeding  must  fall. — People  v.  Wells, 
IDS  Cal.  631,  «33,  37  Pac.  E23;  People  v. 
Porter,   104  Cal.  416,   417,  SB  Pac,   8S. 

See  Kerr's  Cyc  Code  Civ.  Proc.  <2d  ed.). 
I  1968  and  note. 

33.  VntL^  atalaaiFBt  by  Jnrar  BitaB  voir 
dire  eiaialBatlaB— Coastltntes  perjary  un- 
der abote  section. — In  re  De  Martin,  — 
Cal.  A[.p.  — .  190  Pac.  468,  See  State  y. 
Howard,  93  Ind.  50!:  Finch  v.  United  States. 
1  Okla.  396,  33  Pac.  S3S;  HlUlard  V.  State, 
82  TeNn.  <I4  L,ea)   648. 

S4.  False  verlfleatloa  to  PlcadlDK— Not 
perjary.  whea.— tinder  system  of  pleading 
and  practice  In  this  state,  verified  answer 
is  required  to  be  filed  to  verlHed  complaint; 
but  where  complaint  Is  not  verified  answer 
require    verlBcatlon.    If   defendant 


nies 


erldee 


and  tha  answer  contains  matters  which  s 
pertinent  to  the  defense,  and  known  by  the 
defendant  verifying  to  be  false.  Is  he  guilty 
of  perjury?     It  Is  thought  not,  because  <1) 
the    act   Is    not   within    the    lettar   of    tha 
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provisions  of  the  abav«  section,  <2)  because 
such  vert  neat  I  on  Is  not  required,  and  the 
act  of  verlllcatlon  not  "beInK  required  by 
law,"  wlthlD  the  ineanlnK  of  section  119, 
post;  and  where  the  law  does  not  authorise 
or  require  an  affldavlt  In  a  cause.  Derliirr 
«Bn  not  be  predicated  upon  an  affidavit 
Toluntarlly  made.— Lulled  States  v.  Robert- 
.  2S1   Fed.   it6.     The  question  bas  never 


beer 


.  by  ( 


e  D.  Colli; 
,  In  whlct 
t  of  the  1] 


the  case  of  People  v.  Geors 
San  Pranclsco  superior  cour 
the  Jury  dleagreed.  The  fai 
ment  for  perjury  havInK  been  found  In  this 
case  is  entitled  to  no  weight.  becauBe  It 
was  procured  by  the  same  district  attorney 
who  had  Collins  Indicted  in  California  for 
an  overt  act  of  bigamy  committed  In  the 
state  of  Illinois! 

SS.  Paliltr  at  tfee  stateiBCBt  —  As  to 
HHaBlnc  ■!  ■falae."— Under  this  section,  the 
term  "falae"  means  "false  In  fact,-  as  dls- 
tlnsuished  from  legal  falsity. — People  v, 
Wong  Fook  Sam,  IIS  Cal.  lU,  7»  Pae.  848, 
841. 

am.  ■■dietaicat  or  tBrarnatlon— Aa  t« 
■nnelener  af. — The  Indictment  should  aver 
that  the  false  oath  was  made  before  an 
otHcer  having  authority. — People  v.  Cohen, 
IIS  Cal.  14.  BO  Pac.  20.  See  State  v.  Col- 
lins. E  Ca).  App.  492,  »i  Pac.  E13,  S  Cal. 
.\pp.  Dec.  JS4. 

37.  An  InCormatlon  for  perjury  rharBlns 
not  only  that  the  testimony  was  false,  but 
tliat  It  was  wilfully  given,  with  knowledge 
un  the  part  of  defendant  that  It  was  false 
and  untrue.  Is  gtiod. — People  v.  Wong  Fook 
Sam.   14S  Cal.   114,   T9  Pac.  848. 


SS.     Sane — Save— Allegatlvn 

oath. — .\b  to  wliat  constitutes  an 
allegation  of  taking  oath.  In  an 


367,    3«S.   GQ    Fac 

».  Sane — Same — Ckaraelcr  of  allegation 
repaired  Is  that  It  Bhall  set  out  the  par- 
ticular offense  charged  with  such  certainty 
that  B  presumptively  Innocent  person,  seah- 

certaln  fully  therefrom  the  matters  charged 
against  him.— Hardin  v.  State.  SS  Tex.  Cr. 
Rep.  220,  1  A.  L.  H.  130S,  211  S.  W.  23S. 
following  doctrine  In  Brown  V.  State.  2G 
Tei.  App.  G40.  10  S.  W.  112.  and  Earl  V. 
State,  33  Tex.  Cr.  Rep.  670,  2S  S.  W.  469. 
40.  Same— Sawe — Clerical  error,  consist- 
ing or  a  mere  transposition  of  the  letters  of 
a  name  used  many  times  In  the  Indictment, 
and    spelled   thus   wrongly    but   once,   does 

eppllcable  to  errors  and  mistakes  I 


applle 


I    wher 


the 


■    Is 


natter  as  might  fairly  mislead 
confuse  or  otherwise  prejudice  tlie  per- 
1  charged  In  the  Indictment,  such  clerl- 
error  ma.v  be  disregarded  by  the  trial 
jrt.— Hnrdln  v.  State.  85  Tex.  Cr.  Rep. 
I,  4  A.  L.  R.  1308.  Ill  S.  W.  233.  tollow- 
[  the  rule  In  Hutto  v.  Stale,  T  Tex.  App. 


44:  Irvln  v.  State.  7  Tex.  App.  lOt;  Hudson 
V.  State,  10  Tex.  App.  IIS;  Keller  v.  State, 
IE  Tex.  App.  315,  S  8.  W.  I7G,  and  Bailer 
V.   State,   tl   Tex.   Cr.   Rap.   Gt4,   141   S.   W. 

See  discussion  In  Kerr's  Wharton  on  Crim- 
inal Procedure  (10th  ed.>,  11  tI2  et  seq.. 
and  21  R.  C.  I^  182. 

41.  Same — Saaae — Dl«  •nell  tke  Miak"  Ib- 
■tead  of  dl«  '•■•tlfr  tke  bank."- As  to  In- 
dictment charging  one  with  false  swear- 
ing In  denying  that  he  ever  did  "tell  the 
banh"  not  to  loan  money  to  a  designated  . 
party  (accused's  delinquent  debtor,  whose 
property  he  wished  to  secure),  held  to  be 
Inaufncient  on  the  ground  the  indictment 
used  the  words  "tall  the  bank."  Instead  of 
the  words  "notify  the  bank." — See  People 
V.  Bradbury,  28  CaL  Dec.  87,  89  (the  su- 
preme court  has  wisely  wiped  aside  the 
fantaetic  "reasoning"  by  which  this  ruling 
WHS  supported,  and  affirmed  the  conviction; 
opinion    not   yet   reported). 

See,  also,  Kerr'a  Cyc.  Fen.  C  I  9EI  and 
note:  1  Am.  Crlm.  Rep.  604;  6  Am.  Crim. 
Rep.   888. 

43.  Sane — Saae— Glal  af  ehaive — Batlre 
iBdIetHFBt  ta  be  eaanlacd  In  determining 
Its  meaning,  ascertain  the  gist  of  the 
charge  against  the  accused,  passing  upon 
Its  sufficiency.— People  v.  Collins,  E  Cal. 
App.  4BI,  92  Pac.  513. 

43.      Sbbc— Saoic — InfPrenrea. — An   Indlct- 
irjury  n 


words:  Inferences  can  n 
Its  sumclency. — People 
6S1.   884,    49   Pac.  1042. 


be  Invoked  to  aid 
.    Robles.    in    C»L 

■tratlve       of 


•t     taklag 

inaufncient 
Indictment 
>n.   133  Cal. 


!Bpectlng  "having  taken  a 
I   of  court   and    pendency   • 


see  People  v.  Gnnis,  187  Cal.  ZSS,  tS4-2ET. 
70  Pac.  84. 

4G.  If  the  Information  ahowa  the  admin- 
istering of  the  oath,  and  that  It  was  before 
a  person  duly  authorised,  and  In  a  case  In 
which  It  was  properly  administered,  and 
that  the  statement  was  wilfully  false,  and 
In  a  material  matter.  It  will  be  sufilclent. 
although  the  pleading  does  not  In  so  many 
words  say  the  matter  was  material. — People 
V.  Kelly,   59  Cal.   372. 

411.  rsB^arei  People  v.  Dunlap,  11!  Cal. 
It,  46  Pac.  183. 

4T,  Same — Same — ChaTglag  In  words  of 
atatate.- An  Indictment  for  perjury  which 
charges  the  offense  In  the  words  of  the 
statute  Is  sufficient. — People  v.  Parsons.  ( 
Cat.  487,  488. 

4R.  Same — Sawe — H*at  slate  eueatlal 
perjury  must 


!    the    I 


>   of   t 


ity. — People  v.  Howard. 
Ill  Cal.  GG6,  862,  44  Fac.  842. 

49.     Indictments  tor  perjury  should  spec- 
ify the  facta  essential  to  the  offense,  to  wit: 
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(I)  The  Judicial  proceadtnK  or  due  course 
of  Justice  In  which  the  oath  Is  taken;  (2) 
the  lawful  taklDK  of  the  oath  "duly  aworn" 
Is  sumcient:  (1)  the  teatfrnony  given:  (O 
its  materiality  to  the  leaue,  and  (E)  its 
trllrul  falsehood. — People  v.  Ah  Sing'.  9G 
Cal.  SET.  3D  Pac.  78T;  People  r.  Howard, 
111  Cal.  ess.  44  Pac.  342.  See  Beach  v.  State, 
3!  Tex.  Cr.  App.  ITO,  22  S.  W.  402. 

9»L  Cob  rare  I  People  T.  Lem  You,  ST 
Cal.   114,    130.   3i   Pac.   11. 

SI.  Snaac — SaM^— Maat  alatc  aafleleBt 
laeta.— An  Indictment  for  perjury  must 
charge  the  crime  in  words,  and  It  Ih  de- 
murrable unleaa  It  charres  facta  BURlclent 
to  conatltute  auch  olTenae. — People  v.  Robles, 
IIT  Cal.   eai.   684,  49   Pac.    104!. 

SZ.  9«KC — Saaae— NcKadTlas  folae  teatl- 
BesT—NeftatlTe  preKiiaal.— Where  an  In- 
dictment charKCB  accused  with  having  Klven 
false  leatimony  ttiat  at  a  certBlh  time  and 
Place  a  marrlag-e  ceremony  was  performed 
between  him  and  a  named  woman  by  a 
named  clergyman.  In  the  presence  of  named 
witnesses,  sverrinK  the  falsity  of  auch  tea- 
timony,  and  nesatlTlns  the  fact  of  his  mar- 
rlag-a  aa  narrated  to  the  woman  named,  but 
averriDK  that  the  accuaed  was  at  that  time 
and  place  married  by  the  minister  dealg- 
nated.  In  the  presence  of  the  witnesBea 
named,  to  another  and  a  different  woman, 
there  being  no  subatantive  averment  of  a 
marriage    ceremony    beti 


Trying,  but 
enly  the  allegation  of  the  fact  that  he  bo 
tealined,  the  particular  negation  of  hl9  tes- 
limony  in  relation  to  auch  declared  mar- 
riage does  not  involve  a  negative  pregnant 
a*  to  the  time  and  place  of  the  marriage. — 
People  T.  CoIIlna,  S  Cat.  App.  49Z,  92  Pac, 
Ut. 

tX  Bbhb— Saaae— Oatk  aad  Ita  adalafa. 
tiBtloB. — In  an  indictment  for  perjury  It 
muat  appear  that  the  defendant  was  aworn, 
and  that  the  person  who  administered  the 
■Jtth  to  him  had  authority  therefor. — PeO' 
Tile  V.  Dnnlap.   IJ!   Cal.   72,   7S,    45   Pac.    183. 

See.  also,  post,   t  Stfl  and  note. 

S4.  Saaic  —  Saaae  —  Onlsslsa  of  nord 
'trlamlammir.''-~U  is  eumcient  for  an  Indiot- 
■nent  for  perjury  to  charge  that  the  ac- 
cuaed In  a  certain  proceeding,  describing 
It.  -did  wilfully,  corruptly,  and  faUaly 
■*ear."  etc.,  though  no  allegation  la  made 
thai  perjury  was  committed  "feloniously." 
—People  V.  ParaODB,   t  Cal.  487,  488. 

is.  An  Indictment  (or  perjury"  charging 
that  tho  accused,  in  A  certain  proceeding, 
describing  It,  did  wilfully,  corruptly,  and 
falsely  swear,  etc.,  but  not  alleging  that 
the  perjury  was  committed  "feloniously,"  ia 
nererlheleas  aunicient. — People  v.  Parsons, 
(  Cal.  4S7;  People  v.  Kelly,  6i  Cal.  372; 
People  T.  Barry,  03  Cal.  SI;  People  v.  Pe- 
raiao,  14  Cal.   108,  18   Pac.  61. 

H.  Saase— SaSH — floSeleat  averHeata. — 
Ad  Information  for  perjury  which  shows  the 
existence  of  a  Judicial  proceeding  or  course 
al  Justice:   that  tha   datandant   was  sworn 
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to  give  evidence  therein;  his  teatlmony;  its 
falsity;  and  Its  materiality  to  the  laaue  ur 
point  of  inquiry.  Is  aufflcient.  —  People  v. 
Barry,  63  Cal.  63. 

ST.  Saaic— Same — When  eertala  and  spc' 
clflc  an  to  what, — An  information  for  perjury 
which  la  certain  and  specific  as  to  time  and 
place,  as  to  court  and  person  by  whom'  the 
oath  was  administered,  together  with  his 
authority  to  administer  such  oath,  which 
ahowB  the  cause  and  that  it  waa  at  Issue 
to  evidence  siren  and  its  known  falsity, 
as  well  as  an  averment  of  its  materiality, 
and  which,  coupled  with  an  averment  that 
defendant  wilfully,  corruptly,  and  feloni- 
ously lestifled  as  in  tha  information  speci- 
fled,  is  aufflcient.— People  v.  Ah  Bean,  77 
Cal.  IZ,  IS,  IS  Pac.  BIG. 

SB.  »■■>*— Wkea  tatallr  defective— An 
indictment  for  perjury  Is  fatally  detective, 
where  It  falls  to  charge  that  false  swearing 
was  "wilful." — People  v.  Turner,  122  Cal. 
6T»,   680,   5E   Pac.   8SG. 

BB.  Sane — Wken  aet  good. — An  Informa- 
tion for  perjury  Is  not  good  unless  It 
shows  that  there  was  an  issue  or  inquiry 
before  some  tribunal  or  person  competent 
In  law  to  act  [herein,  In  a  way  to  ahow 
Jurisdiction.  Everything  In  the  Informa- 
tion may  be  Indisputably  true,  and  yet  per- 
jury be  not  shown,  unless  Jurisdictional 
facts  are  alleged. — People  v.  Howard,  111 
Cal.  «GS,  flSS,   44  Pac.  343. 

W.  laatnctloB— Wkca  aot  erraaeons. — 
For  an  Instruction  which  does  not  violate 
article  VI.  section  19.  of  constitution,  which 
provides  that  "Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the 
law,"  see  People  v.  Hitchcock.  104  Cal. 
182.   485,  38   Pac.   198. 

Gl.  An  Instruction  to  the  Jury  "that  It  Is 
not  necessary  to  prove  or  establish  all  of 
the  matters  alleged  and  set  up  In  the  In- 
formation as  constituting  the  charge  of 
perjury  against  the  defendant  herein:  It  Is 
suHlclent  if  you  believe  from  the  evidence 
beyond   a  reasonable  doubt   t 


!d  In  the  Inforn 
to  or  testiHed  to  by  the  defendant  on  the 
occasion  of  his  testifying  aa  a  witness  as 
charged  in  the  information,  and  that  the 
same  Is  proven  by  the  prosecution,  beyond 
a  reasonable  doubt,  to  have  been  false  and 

to,  or  testlHed  to,  to  the  then  knowledge 
of  the  defendant,  as  charged  In  the  infor- 
mation, and  that  the  same  was  material." 
Is  erroneous  by  reason  of  the  fact  that  It 
submllB  to  the  jury  the  determination  of 
the  materiality  of  the  testimony,  which  Is 
a  question  of  law  for  tha  court,  but  the 
giving    of    the    same    is    not    prejudicially 

Instruction  Instructed  that  all  of  "the  said 
testimony  .  .  .  was  a  material  matter  and 
was  material  evidence  and  testimony  In  the 
same    preliminary    examination    and    pro- 
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eeedlnB." — Peopla  v.  SBnasram,  27  Cal.  App. 
SOI,   149  P&c.  7Se. 

ei.  Such  InHtructlon  !■  not  erronaous  In 
InstrucIlnK  the  Jury  that  It  was  not  neces- 
sary to  a.  conviction  (hat  they  And  all  of 
the  testimony  alleged  In  the  Indictment  to 
have  been  given  by  the  defendant  false,  but 
that  If  any  of  the  matters  and  things  so 
sworn  to  were  proven  false,  such  fact 
would  Justify  thera  In  nndlng  the  defendant 
guilty.  In  view  of  the  fact  that  the  Indict- 
ment charging  the  oRense  set  forth  upward 
of  thirty  answers  to  as  many  questions  and 
alleged  that  each  and  every  one  of  the 
answers  so  given  was  false.— People  v. 
Senegram,  17  Cat.  App.  SOI,  Hi  Pac.  Tse. 

n.  nalcrlalltr  of  false  eath — As  oae  prl. 
Hsry  esaenlUL—One  of  the  primary  essen- 
tials of  the  crime  of  perjury  Is  that  the 
false  oath  must  be  material  or  of  conse- 
quence In  the  matter  or  proceeding  In 
which  It  is  taken;  and  It  Is  well  estab- 
lished that  the  matter  or  thing  Bworti  or 
testified  to  will  not  be  held  so  material 
where  the  officer  or  tribunal  before  whom 
the  oath  Is  taken  had  not  Jurisdiction  of 
the  subject-matter  of  the  oalh,  notwith- 
standing there  may  have  been  general  au- 
thority to  administer  oaths  in  like  cases. 
If  within  the  Jurisdiction.  And  It  Is  well 
settled  that  the  facts  showlns  such  Juris- 
diction must  be  afllrmatlvely  alleged.— Peo- 
ple V.  Howard,  111  Cal.  6GG,  GGS,  44  Pac.  342. 

64.  In  order  to  constitute  the  crime  of 
perjury,  the  matter  sworn  to  need  not  be 
directly  and  Immediately  material,  but  It  Is 
sufficient  If  It  bs  so  connected  with  the  fact 
directly  In  Issue  as  to  have  a  legitimate 
tendency  to  prove  or  disprove  such  fact 
by  giving  weight  or  probability  to  the 
testimony  of  a  witness  testifying  thereto, 
or  otherwise. — People  v.  Senegram,  2T  Cal. 
App.  301.   141   Pac.   786. 

6B.  In  a  prosecution  (or  receiving  stolen 
goods  the  giving  of  false  testimony  which 
has  the  tendency  to  III  the  time  upon  the 
person  charged  therewith  and  to  show  that 
the  witness  had  no  part  In  the  transaction 
Is  material. — People  v.  Senegram,  27  Cal. 
App.   301,  KB   Pac.   7Sfi. 

M.  Sane— Ae  qaesthiB  of  law  tar  tke 
ctnrt. — The  question  of  materiality  of  evi- 
dence, no  matter  when  or  at  what  time  It 
may  arise.  Is  always  one  of  law  for  the 
court,  and  not  of  fact  for  the  Jury. — People 
V.  l«m  You,  97  Cal.  22*.  228,  SS  Pac.  11; 
United   States  v.   Singleton,    E4   Fed.   488. 

ST.  Materiality  of  testimony  to  the  Is- 
sue is  queallon  of  law  for  court. — People 
V.  Chadwlck.  4  Cal.  App.  83,  ST  Pac.  884,  386. 

<S.  Sane— At  (Ime  It  waa  glvH. — In  a 
prosecution  (or  perjury,  for  giving  falae 
testimony,  the  testimony  of  the  defendant 
must  have  been  material  at  the  lime  when 
it  was  given. — People  v,  I^m  You,  97  Cal. 
234,  iJt,  S2   Pac.  11. 

69.  The  alleged  false  testimony  must  be 
•howQ  to  bava  been  material  at  the  time 


when  It  was  given,  and  tndtctmsnt  or  In- 
formation should  allege  the  falsity  of  thft 
oath  as  of  that  time. — People  T.  Maxwell, 
118  Cal.    EO,   60   Pac.    18. 

TO.  Saaie — CoalradlrlloB  at  anotker  wlt- 
aeu.— The  testimony  of  a  witness  may  be 
material  when  contradicting  a  part  of  tes- 
timony given  by  another  witness,  which 
IB  material,  or  If  going  (o  the  credit  or 
discredit  of  other  witnesses. — People  T.  Ijem 
You,    »7  Cal.   224,   226,   22   Pac.   11. 

71.  Bnmc — Credibility  at  nltacas  ml- 
feetcd. — Where    a   witness    has   given    testl- 


to  a  question  as  to  whether  he  had  not 
previously  made  a  statement  different  from 
the  testimony  then  given,  he  denies  having 
done  so,  the  answer  affects  his  credibility 
as  a  witness,  and  a  charge  ot  perjury  may 
be  founded  upon  It, — People  v.  Barry,  63 
Cal.   62. 

T3.  Same— Denial  of  kavlag  gives  aiale- 
rlal  teetlnaBy. — A  charge  of  perjury  may 
be  founded  upon  the  denial  of  a  witness 
that  gave  testimony  material  to  the  Issue 
or  Inquiry  on  a  former  trial,  when  In  fact 
he  did  so,— People  v.  Barry,   6S  Cal.   63. 

TS.  Same — Sane— Daty  la  laatraet  •■  ta. 
— On  a  trial  for  perjury.  It  Is  the  duty  Of 
the  court  to  Instruct  the  Jury  as  to  what 
facts  would  show  material  testimony. — Peo- 
ple V.  Lem  Tou.  BT  Cal.  224.  228.  32  Pac  II. 

74.  Sane — Jnry  Inproyrrly  awara. — It  Is 
Immaterial   that  the  Jury   before   whom   the 

sworn.— See  People  v.  ParBOns.~6  Cal.  4S7: 
People  V.  Piatt  67  Cal.  21.  T  Am,  Cr.  Rep. 
499.  7  Pac.  1;  People  v.  Ah  Bean,  77  Cal, 
12.  IS  Pac.  81E;  People  v.  Naylor,  82  Cal. 
607,  23  Pac.  118;  People  v.  Ah  Gum,  92  Cal. 
648.  28  Pac.  8B0;  People  V.  Ah  Sing.  Ofi 
Cal.  657,  SO  Pac.  797.  III.  Coyne  v.  People. 
1Z4  111.  IT,  14  N,  E.  G6B.  Mass.  Common- 
wealth V.  Pollard.  E3  Mass.  (12  Met.)  22G. 
Mich,  Hoch  V.  People.  8  Mich.  662.  6E4.  Tex. 
Smith  V.  Slate,  21  Tei.  Cr.  Rep.  IIB,  20 
S.  W,  TOT.  Fra.  United  States  v.  Evans.  19 
Fed.  912  (California  case):  United  States  v. 
Wllcoi,  4  Blatch.  C.  C.  39S,  2S  Fed,  Cas. 
600;  United  Slates  ».  Dennee,  S  Woods  C  C 
39,  25  Fed.  Cas.  BIT. 


See,  post,  I[  1004,  I 


118G,  and  I 


T3.  Same— May  be  ehowa,  how. — There 
are  two  modes  by  which  the  materiality  of 
the  alleged  false  statement  may  be  shown 
In  a  prosecution  for  perjury:  1.  By  set- 
ting forth  the  nature  of  the  Issue  and 
the  evidence  given  thereon,  so  that,  as  a 
matter  of  law.  It  may  be  said  the  testi- 
mony upon  which  the  perjury  Is  assigned 
Is  material  to  the  Issue;  2.  By  showing  an 
action  at  issue  in  a  court  of  competent 
Jurisdiction,  the  testimony  given.  Its  wilful 
and  felonious  falsity,  coupled  with  the 
averment  that  It  was  material  to  the  Issue. 
The  difference  In  the  two  methods  consists 
In  ehowlDg  the  materiality  of  the  testimony 
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•I  118^  11* 


In    the  o 


the   other. — People 
15.   IB   Pac.    816. 

7«.      Saac — Mnat   ke   proved   ae    a    faet. — 

Upon  a,  charge  of  perjury  the  materiality 
of  the  evidepce  charKod  to  be  false  la  a 
necessary  element  of  the  Information,  but 
It  la  a  fact  which  muet  be  eatabltstied  by 
the  evEdence  of  the  pronecullon,  a>  fully 
and  completely  as  any  other  (act  In  the 
caae.— People  t.  Ah  SIdk,  >B  Cal.  BET,  «S9,  iO 
Pac.   787. 

77.  Saae— PrefaAlce  to  eOBe  one  bbbI 
be  ekewB. — One  can  not  be  convicted  of 
perjury  unleas  the  oath  taken  by  him  was 
Rialerlal  to  the  Issue,  and  therefore  preju- 
dicial to  some  one;  otherwise,  however  wil- 
ful. It  can  not  be  perjury.— People  v.  Mc- 
Dermott,  8  Cal.  288.  290. 


TB.  Saaie_Tratlai«Br  aa  to  eollateral 
matters. — ConcedlnK  that  record  discloses 
complete  falsity  of  the  testimony  of  one 
accused  of  perjury  at  a  trial,  still.  In  order 
to  conetltute  that  offense,  another  addi- 
tional element  Is  neceseary— that  la,  It  must 
appear  that  auch  testimony  waa  material 
to  Issue  on  trial.  Testimony  given  aa  to 
matters  collateral  to  the  question  at  Issue 
can  not  furnish  the  foundation  (or  a  charge 
of  perjury.— People  v.  Ah  Sing,  9B  Cal.  657, 
6E9,   SO   Pac.   TIT. 

70.  What  doea  aot  ■■Bonat  to  perjary. 
—Testimony  assigned  ae  falae  which  Is  not 


.1  to  any  las 


Ived  In  the  a 


In     which     perjury     la     Bsalgned, 
amount  to  that  otrenee.— People  V.  P< 
Si    Cal.    IDS.    108,    18   Pac.    62;    People 
Bins.    95  Cal.  657,    660,   80   Pac.    T9T. 


'1 

§118a.    FALSE  AFFIDAVITS  AS  TO  AFPIAKT'S  TZSTIMONT.    Any 

person  who,  in  any  affidavit  taken  before  any  person  authorized  to  administer 
oatbs,  swears,  affirms,  declares,  deposes,  or  certifies  that  he  will  testify,  declare, 
depose,  or  certify  before  any  competent  tribunal,  officer,  or  person,  in  any 
case  then  pending  or  thereafter  to  be  instituted,  in  any  particular  manner,  or 
to  any  particular  fact,  and  in  such  affidavit  wilfully  and  contrary  to  such  oath 
states  as  true  any  material  matter  which  he  knows  to  be  false,  is  guilty  of 
perjury. 

In  any  prOBecntion  under  thia  section,  the  subsequent  testimony  of  such  per- 
son, in  any  action  involving  the  matters  in  such  affidavit  contained,  which  is 
contrary  to  any  of  the  matters  in  such  affidavit  contained,  shall  be  prima 
facie  evidence  that  the  matters  in  such  affidavit  were  false. 

History:     Enacted  by  Code  CommisHfon,  Act  March  IS,  1901,  Stata. 

and  Amdts.  1900-1,  p.  443,  held  unconstitutional,  eee  hlstorf,  (5,  ante; 

re-enacted  March  21,  1905.  State,  and  Amdts.  1906,  p.  648. 

FALSE  AFFIDAVIT  AS  TO  TESTIMONY.  «■     Sa»e— "Depoaitloa"    laeinded    In    tha 

word  "aindavll"  as  used  In  above  aeotlon. 
— People  T,  Robles,  117  Cal.  681,  693,  i9  Pao. 
1043. 

3.  As  to  when  afRdavlt  or  deposi- 
tion complete  and  responsibility  attaches 
thereunder,    see,    ante,    {  124    and    note. 

4.  ProcDTlag  false  affldavlt  —  Btweatlala 
of  erlBc  of.— To  constitute  the  offense  of 
procuring  a  falae  allldavit  to  be  uaed  as 
evidence,  from  a  person  Itnown  to  be  In- 
capable of  making  an  affidavit,  there  must 
be  an  Intent  to  produce  falae  evidence  for 
a  fraudulent  and  deceitful  purpose;  and 
allowing  It  to  be  done  through  careless- 
tiesB.  however  groaa,  without  auoh  Intent, 
can  not  constitute  the  oftenae. — People  V, 
Brown,   74   Cal.   306,    807,   16   Pac,   1. 

§  119.  OATH  DEFINED.  The  term  "oath,"  as  used  in  the  last  two  sections, 
includes  an  affirmation  and  every  other  mode  authorized  by  law  of  attesting 
the  truth  of  that  which  is  stated. 

Hlatory;  Enacted  February  14,  1872;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  Stats,  and  AmdU.  1900-1.  p.  444.  held  nncon- 
Btltntloual,  see  history,  S  5.  ante;  amendment  re-enacted  March  21, 
1906,  Stata.  and  AmdU.  ISOS,  p.  648. 


2,3.  Same — "Deposition"  included. 

4.  Procnring   false  ai&davit-— EsBentiiilB   of 
crime  of. 

1.  Pcrjary  la  BiaklBC  ■  Calae  aaidavtt — 
Dae  of  andBTlt. — Before  a  party  may  be 
convicted  of  perjury  In  making  a  false  af- 
fidavit, he  must  either  use  the  affldavlt  for 
a  purpoae  contemplated  by  this  section  or 
deliver  It  to  some  one  (or  such  use.  This 
principle  of  law  la  recognized  and  declared 


by  B 


ctloi 


.  Roblea.  in  Cal.   681. 
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FBIUlRV—IRRBGIiLARirr  IN  TAKING  OATB. 


OATH— NECESSITY   FOR   AND   DEFINI- 
TION OP. 

1.  Necessity  of  o«tb. 

2.  Tenu  "oatb"  includes   what. 

1.  NrcriHlir  ■>(  ostk. — [[  IE  nocessarv 
th&t  an  oath  should  have  been  adminls- 
lered  to  a  party  before  he  can  be  convicled 
or  perjury.— People  i.  Slmpton,  133  Cal. 
161.   370.   65    Pflc.   831. 


1.     Thr 

tion, 


every  other  mi 
law  of  atteaUiie  the  truLh  of  that  which 
is  stated.  The  term  "oath"  Is  defined,  but 
there  Is  no  provision  dispensing:  with  the 
necessity  of  being  sworn  to  testify,  de- 
clare, depose,  or  certify  truly  before  a  com- 
'petont   tribunal,    board,  or   person.      AJl    In- 


dictment 


[PL  I. 


or  Informations  for  perJutT.  In 
this  state,  to  which  our  attention  lut*  been 
called,  state  that  the  defendBnt  waa  duly 
sworn  before  some  competent  tribunal,  of- 
flcer.  or  person  to  tesllty,  declare,  depose, 
or  cerllfy  truly.  In  an  Indictment  for  per- 
jury. It  must  appear  that  the  defendant 
was  sworn,  and  that  the  person  who  ad- 
ministered the  oath  to  him  had  authorily 
therefor.  One  may  swear,  who  Is  not  duly 
sworn.  In  one  case,  the  oath,  so  lo  speak, 
is  self-imposed,  and  the  swearer  Incurs  no 
legal  liability  tbereby:  while  In  the  other, 
the  oatb  Is  administered  by  a  person  having 
authority  so  to  do,  and  the  afBant  takes  It 
subject  to  the  pains  and  penalties  for  per- 
jury.— reople  T.  Blmpton,  111  CaL  )6T,  S70, 
SB  Pac.  814. 


1 120.  OATH  OF  07FIOE.  So  much  of  an  oath  of  office  as  relates  to  the 
future  performance  of  official  duties  is  not  such  an  oath  as  ia  intended  hj 
the  two  [three]  preceding  sections. 

HlBtory:     Enacted  February  14,  1872. 

Ab  to  oalha  «t  Dfllee  In  KCaercl,  see  Kerr's  Cyc.  Pot.  Coda  (id  ed.),  11  SOI  et  seq.  and  note. 


§  121.  IKBEQULAKITT  IN  ADHIKlSTERINa  OATH.  It  is  no  defense 
to  a  prosecution  for  perjury  that  the  oath  was  administered  or  taken  in  an 
irregular  manner,  or  that  the  person  accused  of  perjury  did  not  go  before, 
or  was  not  in  the  presence  of,  the  officer  purporting  to  administer  the  oath, 
if  such  accused  caused  or  procured  such  officer  to  certify  that  the  oath  had 
been  taken  or  administered. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commis- 
sion, Act  Marcb  16.  1901,  Staia.  and  Amdts.  1900-1,  p.  444,  beld  uncon- 
Btitutlonal,  see  history.  $5.  ante:  amendment  re-enacted  Marcb  21, 
1905,  Stats,  and  Amdts.  1905.  p.  648. 


ntKEGULARlTY   TS   OATH— NO 

DEFENSE. 
I.  As  to  constmction  of  section. 
2, 3.  Administration    of    oath — Necessity    (or 
by    competent    authority. 

4.  IrregMlar  manner  of  administering  oath 

— No  defense. 

5.  Same — Same — In  probate  proceeilinga. 

6.  Same — Same — Omisaion    of"  words    "so 

help  you  Qod." 
7, 8.  Indictment — Necessary  allegations. 

1.  Ab  lo  eVBBtmctlOB  ol  Bcctlon. — What- 
ever the  character  of  the  "Irregularity"  or 
Informality  which  would  be  obviated  by 
this  section,  it  was  manifestly  not  Intended 


administered  by  a  person  of  competent  au- 
thority.—People  V.  Cohen,  118  Cal.  74.  80. 
EO   Pac.    10. 


Jurisdiction   In   the  proi 
must  be   allej 
administered 
adminimiT  it. 


)ut  the  oath 

shown    to    have    been 

Ing    authority    to 


formality  as  to  sub 
administered  by  the 
fled   that   the   secllor 


minister  oaths,  but  It  must  appear  that  he 
possesseii  authority  lo  administer  the  oath 
In  the  particular  proceedInK  involved. — 
People  V.  Cohen.  118  Cal.  T*,  7T.  60  Pac.  80. 
Iramed   it.  indicates  3.      Although    "oath"    Is    defined,    there    ts 

eferred  to  In  the  no  provision  dispensing  with  the  necessity 
:o  some  mere  In-  of  the  accused  being  sworn  to  testify,  de- 
ce  of  the  oath  as  dare,  depose,  or  certify  truly  before  a  com- 
ers. We  are  satis-  petenl  authority,  tribunal,  board,  or  person, 
<es  not  excuse  the  — People  v.  Simpton,  133  Cal.  StT.  3T0.  66 
I   substantial    form      Pac  834. 
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4.  IrfcK>l"  Kaanvr  of  adHlBlatcFlBB 
•■tk— H*    Artemmr — It    Is    no    defense    to    a 

prosecDtlon  (or  perjury  that  the  oath  was 
admlnlBtered  or  taken  in  an  Irregular  man- 
ner.^Bx  parte  Carpenter.  14  Cal.  2S7.  111. 
3D  Pac  (16:  People  T.  Parent.  131  Cal.  (01, 
73  Pac.  413:  People  v.  CoUIdb,  I  Cal.  App. 
493.  SOI,  S>  Pac.  Kit. 

(C  S>Hc— Same — In  ptvbate  procecdlaK*. 
— It  !■  no  detense  In  an  action  for  perjury 
charging  defendant  with  having  sworn 
falsely  In  probate  proceedings,  that  defend- 
ant was  not  Bworn  In  the  usual  form. — 
Peoplo  T.  Rodley,  Itl  Cal.  340.  3S<,  tt  Pac. 
3SI. 


kely  raa  Go*."  Is  merely  an  Irregularity 
In  the  form  of  administering  the  oath  on 
wbleh  perjury  Is  assigned.  Such  words  ar« 
no  part  of  the  oath  or  thing  sworn  !(►— 
that  the  witness  will  tell  the  truth—for 
Ihey  do  not  extend  the  operation  of  [he 
oath.  They  are  part  of  the  form  and  man- 
ner, and  pertain  to  the  mode  of  administer- 
ing It,  and,  like  kissing  the  Bible  or  rais- 
ing the  hand,  are  merely  the  sanction  or 
pledge  that  the  substance  of  the  onth— the 
declaration  to  tell  the  truth— will  be  kept. 
—People  V.  Parent,  ISS  Cal.  100.  601.  73  Pac. 
433. 

7.  ladletHeat — Nceessary  allrgatloBs. — 
It  being  essential  to  the  commission  of  the 
crime   of   perjury,   In   this   state,   tbat   the 


accused  shall  have  been  flrst  duly  sworn 
tbat  he  will  "lestlty.  depose.  Or  certify- 
truly  before  some  authority,  board.  oRlcer. 
person,  or  tribunal  competent  to  administer 
an  oath  In  a  matter  In  which  the  law  re- 
quires an  OQlh.  It  follows  that  an  Indict- 
ment charging  the  crime  of  perjury  must  In 
direct  and  apt  language  charge  that  the 
accused  was  so  sworn  by  such  authority. 
the  charge  being  In  tbe  language  of  the 
statute,  or  by  other  plain  and  direct  words 
which  are  the  equivalent  of  the  atalute; 
and  It  is  thought  that  the  Indictment 
should  further  allege  that  the  matter  or 
proceeding  In  which  the  false  oath  Is  al- 
leged to  have  been  taken  was  a  matter  or 
proceeding  In  which  an  oath  was*  required 
by  law. — people  v.  Simpton,  111  Cat.  307, 
370,   eS  Pac.  834. 

8.      Thus.    II    has    been    held    that    an    In- 

that  the  accused,  before  a  speclDed  olllcer, 
"did  then  and  there  wilfully,  corruptly, 
knowingly,  falsely,  and  feloniously  swear, 
take  oath,  and  make  his  aflldavit,  and  s 


■aid  p 


ceedlni 


which  he  knew  to  be  false,"  Is  Insufllclent. 
for  the  reason  that  it  does  not  allege  di- 
rectly or  by  necesaarr  implication  or  infer- 
ence tbat  the  accused  was  Aral  duly  sworn 
by  the  odlcer  that  be  would  "teatlfy.  depose. 
or  certify  iruly."^ — People  v.  Simpton,  133 
Cal.   3IT,  *t   Pac.   S34. 

§  122,    ZN00HPETEN07  OF  WITNESS  NO  DEFENSE.    It  is  no  defense 

to  a  prosecution  for  perjury  that  the  accused  was  not  competent  to  give  the 

testimony,  deposition,  or  certificate  of  which  falsehood  is  alleged.    It  is  sufii- 

eient  that  he  did  give  such  testimony  or  make  such  deposition  or  certificate. 

History:     Enacted  February  U,  1872. 


1.  tseaBpeteaer  *t  a  wltaess  Is  ■• 
frBse  to  a  prosecution  tor  perjury:  It 
sufficient  that  he  gives  false  testlmc 
wilfully,   and    contrary   to   his   oath,   as 


any  material  matter  which  he  knew  ' 
be  false. — Ex  parte  Carpenter,  9*  Cal.  11 
271.  30   Pac.   SIC. 


§123.    WITNESS'S  KNOWLEDGE  OF  MATERIALITT  OF  HIS  TESTI- 

UONY  NOT  HECESSAST.     It  is  no  defense  to  a  prosecution  for  perjury 

that  the  accused  did  not  know  the  materiality  of  the  false  statement  made  by 

faim;  or  that  it  did  not,  in  fact,  affect  the  proceeding  in  or  for  which  it  was 

made.    It  is  snfficient  that  it  was  material,  and  might  have  been  used  to  affect 

snch  proceedinir, 

*^  •*  HlBtory:     Enacted  February  14,  1872, 

§124.    MAEma  DEPOSITION,   ETC.,   WHEN   DEEMED   COMPLETE. 

Th.>  making  of  a  deposition,  affidavit  or  certificate  is  deemed  to  be  complete, 
within  the  provisions  of  this  chapter^  from  the  time  when  it  is  delivered  by 
the  accused  to  any  other  person,  with  the  intent  that  it  be  uttered  or  pub- 
lished as  true. 

History;  Enacted  February  1*,  1872;  araenfled  by  Code  Commls- 
sfon,  Act  Marcb  16,  ISOl,  Stats,  and  Arndte.  1900-1.  p.  Hi.  held  uncon- 
gtltntlonal,  eee  bistory,  J  5,  ante;  amendment  re-enacted  Marcti  SI, 
1906,  StaU.  and  Amdte.  1906,  p.  648. 
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STATEMENT  OF  THIIfO  NOT  KNOWN  TO  BB  TRtTB. 


n«Tar  IistIdk  hud  tha  custody  of  the  com- 
plaint. It  was  not  In  bis  power  to  deliver 
or  withhold  It.— People  T.  John,  ItT  Cal. 
120,  <S  Pac.  1061. 


person    a  wears 


I    a   complaint 


»»*!«« 

t  19  nol 

ry  under 

affidavit 

nt   for 

Be— Peo- 

,  19  Pa 

.   104!. 

i>K     of 

paper*.— 

OFFENSE  COMPLETE,  WHEW. 

1.  As   to   wh«n   ofFense   complete— A  mtn 

malting  of  a  false  affidavit. 

2.  Same — Delivery — Rling  of  papere. 
3, 4.  Sama — Same — Affidavit  or  oath  inau^- 

raCing     criminal     proceedings — Fiiing 
not  necessar;. 
5.  Indictment — Sufficiency  of — Elementa  of 
ofFense. 

1.     Aa  to  nkea  iiSe>a< 
naklBK  of  ■  false  aOldi 

the    above    statute;    the 
used   or  delivered   by   afflan 
pie  V.   RoJileH,  IIT  Ca 

X.  Same — Dellv 
Where  the  perjury  charged  was  a  false 
oath  made  by  defendant  as  to  matters  con- 
tained In  hlB  petition  and  schedules  In  In- 
solvency, the  oCTense  was  complete  when, 
at  tbe  Instance  of  defendant,  the  papers 
were  llled  In  court.— People  v.  Maiwel],  118 
Cal.  EO,  Gl,  GO  Pac.  IS. 

3.  SanH—Saaae— AM  davit  or  oath  laaas^ 
aratlnir  crlmlaal  proceed  Inca — FIUbk  not 
neccHar}'  to  the  completion  of  the  offense 
denounced,  because,  where  the  offense 
charged  was  wKhln  tbe  jurisdiction  of  the 
Justice  of  the  peace  Bitting;  as  an  examin- 
ing: magistrate.  It  was  his  duty  to  at  once 
issue  an  order  for  the  arrest  of  the  accused; 
filing  of  tbe  complaint  was  not  necessary 
to     confer     Jurisdiction,     and     tbe     accused 

§  126.  STATEMENT  OF  THAT  WHICH  ONE  DOES  NOT  ENOW  TO  BE 
TRUE.  An  UDqualified  statement  of  that  which  one  does  not  know  to  be  true 
is  equivalent  to  a  statement  of  that  which  one  knows  to  be  false. 

History:     Enacted  February  14,  187Z. 

'hich  he  gives  teatl- 


4.     If   a    P( 

InlnK  magistrate,  he,  upon  subscribing  t 
affidavit  and  taking-  the  oath.  Inaugurates  a 
prosecution;  and  If  the  offense  charged  was 
within  the  Jurladlction  of  such  Justice,  It 
became  at  once  hla  duty  to  issue  process; 
and  If  the  oath  made  was  false,  such  party 
may  be  charged  with  perjury.  Filing  would 
not  be  necessary.— People  v.  John,  IJT  CaL 
220,  III.  SO  Pac.  10G3. 

D.  ladletBCBt — 9BlDel«er  •!  — GlcascBta 
of  •K*ase  denounced  by  the  above  section 
Is  not  the  making  of  a  false  afDdavlt,  but 
the  delivery  of  it  to  another  person  with 
tbe  intent  that  it  be  uttered  or  published 
as  true;  consequently  an  indictment  which 
merely  shows  that  a  false  alTldavit  was 
made  by  the  defendant,  and  was  used  by 
another  person  on  an  application  tor  a  new 
trial,  without  an  averment  that  the  defend- 
ant BO  used  it,  or  that  he  delivered  It  for 
such  use,  or  that  he  delivered  It  to  another 
person  with  tbe  intent  that  it  should  be 
uttered  and  published  as  true,  falls  to  state 
facts  Bulllcient  to  constitute  perjury  under 
the  above  section, — People  v.  Roblea.  117 
Cal,   881,  4S  Pac.   1041. 


i«t  r 


under  i  S4b,  c 


e  ol  charca 


1.  Construction  of  section — Applicability, 

2.  Same — Purpose  of  section. 

3.  Instruction — In   language   of  section- 

prejudicial,  when. 


t   hy  s 


frlter 


■Not 


—This 


t  under  the  fac 


t  Ion— A  pplleabi  i  1 1  r . 

'  been  construed  In 
ot  prepared  to  say 
thia  case,  giving  it 
IC  is  at  all  appll- 
It  may  at  least  be  said  to  be 
ler  or  not.  under  the  ordinary 

1  be  admlselbie  to   prove   the 


a  Include  those 
les  to  matters 
no  knowledge 


which  he  knows  him- 
SC-1C  to  be  Isnorant.  Tbe  criminality  in  such 
cases  Is  found  tn  the  fact  that  the  witness 
absolutely  knows  when  giving  his  testimony 
that  he  does  not  know  anything  about  the 
matter  of  which  be  la  testifying.  Hla 
knowledge  of  this  tact  makes  h(s  testimony 
false  and  corrupt,  and  the  law  declares  him 
guilty  of  the  crime  ot  perjury,  and  he  is 
equally  guilty,  though  this  evidence  should 
happen  incidentally  to  be  true. — People  v. 
Von  TIedeman.  120  Cal.  123,  130.  G2  Pac.  IGG. 
3.  Inalmettea— In  laacBMte  of  sectloa— 
Not  Frrlndiclal.  wkca.— An  Instruction  In 
the  words  of  this  section  Is  not  prejudicial 
even  though  Inapplicable  when  It  is  read  in 
connection  with  another  instruction  In  the 
language  ot  section  118. — People  r.  Sene- 
gram.  IT  Cal.  App.  301,  H»  Pac,  780. 


§  126.     PUNISHMENT  OF  PERJUBT.    Perjury  is  punishable  by  impriaon- 
ment  in  the  state  prison  not  less  than  one  nor  more  than  fourteen  years. 
History:      Enacted   February   14,    1S73,  founded   on   S  S2   Criminal 
Practice  Act,  Stata.  1850,  p.  239. 
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SUBORNATION— BZECDTION    OF    INNOCENT, 


MuIbb^  penMltT  iBfllclcd  does  not 
:ed  the  limit  authorized  by  law,  and  la 
no     way    violative    o£     the    fourteenth 


amendment    to    the    federal   < 

Collins    V.    Johnson,    237    U.    8.    502,    B09,    E9 
I*   ed.   1071,   107»,  25  Sup.  Ct.  Bep.   649,   662, 


gl27.  SUBORNATION  OF  PEEJUKT.  Every  person  who  wilfully  pro- 
cures another  person  to  commit  perjury  is  guilty  of  subornation  of  perjury, 
and  is  punishable  in  the  same  manner  as  he  would  be  if  personally  guilty  of 
the  perjury  so  procured. 

{82   Crlmlaal 


SUBORNATION  OP  PEKJUBT. 

1.  Indictment    or    inf onnfttion  —  Constniction 

of  language. 

2.  Same — Enential  ftvennents. 

3.  Same — To  Bustain  indictment,  what  esgen- 

tUL 

4.  Same— When  bad. 

5.  Liabilitj  for  damages. 

6.  "Attempt  to  mibom  perjaiy" — No  Bnch 

An  ta  •>«>>«  «f  ■■baraatlsB,  see  note, 
tS  Am.  Dec.  500. 

I.  iBdletHCBt  or  iBfomatlDB — CBBstrae- 
«!•■  •t  lancaace.— It  Is  neceHnary,  in  a 
proBecullon  for  subornation  of  perjury,  to 
mahe  an  averment  in  the  information  that 
the  defendant  knew  that  the  wItneBS  was 
aware  of  the  faialty  of  his  (the  wltnesa's) 
evidence.  To  Bay  that  defendant  falsely, 
and  contrary  to  his  oath,  did  "depose,  swear, 
testify,  stale,"  etc.,  recltlnK  the  alieKcd 
false  testimony,  doea  not  charge  perjury. 
li  Is  not  the  equivalent  of  saying:  that  the 
wItneHB  "wilfully"  or  "knowingly"  did  the 
aci.  To  say  that  a  witness  testified  falsely 
does  not  necessarily  Imply  that  he  did  It 
wilfully  or  knowingly;  and  saying  that  he 
so  teetined,  contrary  to  hla  oath,  is  merely 
to  Bay.  In  another  form,  that  he  teatlfled 
falsely.  The  languag-e  of  the  statute  is. 
-wilfully,  and  cont 


false,  but  also  that  the  party  procurlnK  him 
to  make  those  statements  knew  that  they 
would  be  IntenlionBlly  and  wilfully  false 
on  the  part  of  the  witness,  and  Ihua  the 
crime  of  perjury  would  be  committed  by 
him.^People  v.  Robs.  IDS  Cal.  426,  42«,  3T 
Pac.  378. 

S.  Same — To  snelalB  an  l>4lclBieat  for 
procuring  a  person  to  commit  perjury,  it  Is 
not  obviously  necessary  that  perjury  baa 
in  fact  been  committed.  It  can  not  be  oom- 
mltted  unless  the  person  taking  the  oath 
not  only  BWears  to  what  waa  false,  but  does 
SO  wilfully  and  knowingly.  Ha  who  pro- 
cures another  to  commit  perjury  must  not 
only  know  that  the  statements  to  be  sworn 
to  are  false,  but  also  Chat  the  person  who  la 
to  swear  to  them  know  them  to  be  talae, 
f6r  unless  the  witness  has  that  knowledge. 
the  Intent  to  swear  falsely  is  wanting,  and 
he  commits  no  perjury. — People  v.  Ross.  103 
Cal.   425,   4ZS,    37   Pac.   S7». 

4,  Saaae — When  bad.— An  Information  for 
"attempting  to  suborn  perjury"  is  bad, 
where  It  doea  not  aver  the  materiality  of 
the  testimony,  or  what  testimony  was.  but 
merely  averB  that  defendant  endeavored  to 
mother 


any  IT 


lain: 


;r  whict 


to  be  falae."'  This,  or  language  of  like  Ira- 
port,  must  be  employed,  to  satisfy  the 
statute. — People  v.  Roaa,  103  Cal.  426,  427, 
JT    Pac.    S79. 

S.  Sane — ElHaentlal  «*e™eiita.^I  t  Is  es- 
sential, in  an  indictment  for  subornation  of 
perjury,  that  it  should  aver  not  only  that 
ihe  Htatementa  mads  by  the  witness  were 
falae  In  faci,  and  that  he  knew  thara  to  be 


mit    1 


rjurj 


Bcifled 


People  V.   Thomas,   63  Cal. 

S.  LlablUty  tor  damasea, — One  suborn- 
ing wllness  to  awear  falsely  against  a  de- 
fendant in  a  criminal  prosecution  is  not 
liable  to  such  defendant  in  damnttes  for  his 
act,— Taylor  v.  Bldwell,  66  Cal.  489,  490,  4 
Pac.   941. 

8.  "AflEKptlns  to  BBbam  perJ"»T"  Is  not 
the  generic  name  of  any  claaa  of  offenses. — 
People  V.  Thomas,  63  Cal.  482;  People  v. 
Ross.  103  Cal.  425.  37  Pac.  379:  Elkin  v. 
People,  23  N.  Y.  1T7;  State  v.  Holdin,  1 
McC.  L.    (S.  C.)  31. 

See,   ante,    I  IIS  and   note. 


§  128.  PBOOUBINa  THE  EXECUTION  OF  INNOCENT  PEBSON.  Every 
person  who,  by  wilful  perjury,  or  subornation  of  perjury,  procures  the  convic- 
tion and  execution  of  any  innocent  person,  is  punishable  by  death. 


1.  CsMBlBBlaacn*  Bote  says:  "This  sec- 
tion Is  founded  on  section  83  of  the  Crirnes 
and  Punishment  Act,  which  declares  that 
any  person  so  procuring  tbe  conviction  and 
execution  of  an  innocent  person  'shall  be 
deemed  guilty  of  murder.'  The  offense 
certainly   does  not  faU  within  any   known 


deflnitlon  Of  murder,  and  Is  repugnant  to 
the  definition  of  murder  given  in  our  atal- 
iites.  The  coramission  have  therefore 
deemed  it  advisable  to  omit  the  word* 
quoted,  and  to  atnx  the  punishment  to  the 
act  Itself." 
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t  ]S»  PALSB  RETURN   VRDBR  OATH— PEIRJURY.  IPt.  1. 

§  129.  FALSE  RETURN  UNDER  OATH,  WHETHER  OATH  IS  TAKEN 
OR  NOT.  Every  person  who,  being  required  by  law  to  make  any  return, 
statement,  or  report,  under  oath,  wilfully  makes  and  delivers  any  such  return, 
statement,  or  report,  purporting  to  be  under  oath,  knowing  the  same  to  be 
false  in  any  particular,  is  guilty  of  perjury,  whether  such  oath  was  in  fact 
taken  or  not. 

History:  Enacted  by  Code  Commlseion,  Act  Marcb  16,  1901,  Stats. 
and  Amdts.  1900-1,  p.  444.  held  ud constitutional,  see  history,  !  4,  ante; 
re-enacted  March  21,  1905,  Stats,  and  Amdte.  1906,  p.  649. 


FALSE  BETUKN  UNDER  OATH. 
1, 2.  Attorney — Falsely    denying    under    oath 
he  had  collected  money — Not  perjury. 
3.  Construction  of  statutes. 
i.  Schedules  in  insolveDcy — OmiBsion  from, 
perjury. 

5.  Same — Sufficiency  of  information. 

6.  Evidence — Admissibility  of  memoranda. 

1.     Altamer — Pabelr  drarliis:  nndvr  oath 
hr   liad   coIIeele«    moncr — Not   prrjnrr. — An 

atlorney  la  not  sublect  to  conviction  for 
the  crime  o(  perjury  under  an  Information 
charelnK  him  with  falsely  denying  under 
oalti   that  he  had  collected  and  received   a 


t  of,  « 


settlement  of,  a  judgment 
action  In  favor  of  a  client,  where  It  appears 
from  the  proof  of  the  offenae  that  the  only 
judgment  rendered  In  the  ttctlun  was  set 
HBlde  by  reason  of  an  error  In  computation 


McLeod.  29 

Cal.   App.   E37,    166  Pac. 

9J0. 

2.     In  a  pi 

roaecutlon  for  the  ci 

-Im 

e  of  per- 

answer  filed 

to  a  complaint  In  a 

civil  action. 

It  U  sufflcler 

lie    before    i 

verifled 

was  at   leasi 

t  a  de  facto  oRlcer 

the   time 

1  administered,  by  the  : 

lion  In  Bvld 

ence    of   the    commli 

in   Issued 

ernor,    and    the    rec 

ord    of    the 

county  clerk   showing   that   the 

taken  and  s 

ubacrlbed    the   oath 

of 

office    In 

due    form.    notwllhatandinR    no 

made   that   t 

he   notary  had   give 

the  bond 

required  by 

the  statute.— People 

McLeod. 

s«  c>i.  Add. 

43E.  ISS  Pac.  iOe. 

S.  Coanroetloa  of  atatatca. — The  pro- 
vision In  the  Insolvency  Act  which  makes 
wilful  omission  from  a  schedule  of  property 
a  miademeanor  does  not  affect  the  statute 
concerning  perjury. — People  v.  Piatt,  67 
Cal.   21,  IJ,   T   Pac.   1, 

4.  SehednlcB  ■■  iaasIveBcy  ^^  OmlaalsBa 
from,  perjnrr. — Any  petitioner  In  insolvency 
who  wilfully  omits  from  his  schedule  any 
property  or  effecta  whatsoever,  is  guilty 
of  perjury,  where  he  makes  a  verification 
to  such  false  schedule,  knowing  It  to  be 
false.— People  v.  Piatt.   S7  Cal,   81,   T  Pac.   1. 


Inforr 


itlOT 

ken    in    Ita 

fendant 


mt    has 


ly.  thn 


igh  a 


by 


ment  with  a  certain  creditor,  omitting  such 
creditor  from  the  Inventory  which  the  law 
required  him  to  make  as  a  part  of  his  as- 
algnmenl  aa  an  insolvent,  which  inventory 
waa  filed  In  the  proper  office,  and  sworn  to 
by  affidavit  In  due  form  before  Che  proper 
oftlcer,  and  which  was  attached  to  the  In- 
ventory and  filed  with  It,  and  which  affidavit 
waa  false.  In  that  the  defendant  swore  In  it 
that  hla  Inventory  was  "Just  and  true," 
When  he  well  knew  it  to  be  false  and  cor- 
rupt.— People  v.  Naylor,  82  Cal.  60T,  60!,  23 
Pac,   118. 

&     Bvldeaee — AlmfaalhtlllT   of  nrmona- 

swearing  to  a  false  Hat  of  taxable  property, 
a  memorandum  book  la  not  admlaaible  evi- 
dence agatnat  the  defendant,  to  prove  that 
the  property  therein  was  that  given  In  by 
defendant,  or  that  It  was  all  hia  property 
given  In  by  hlra,  or  that  he  swore  to  It  as 
a  correct  Hat  of  his  properly, — People  v. 
QuInn,  18  Cal.  Iti,  116. 
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PALSIFVIHG    EVIDKNCE— MUTUODS    OP. 


CHAPTER  VI. 


FALSIFYING  EVIDENCE. 
f  132.  Offering  false  evidenee,  I  136.  Preventing  or  disauading  witness  from 

i  133.  Deceiring  «  witness.  attendioK. 

I  134.  Preparing  fabe  evidence.  f  137.  Bribing  witneaaes. 

1  139.  Deatrojing  evidence.  f  138.  Taking  or  offering  to  take  bribes. 

§132.  OFFERIKa  FALSE  EVIDENOE.  Every  person  who,  upon  any 
trial,  proceeding,  inquiry,  or  investigation  whatever,  authorized  or  permitted 
by  law,  offers  in  evidence,  as  genuine  or  true,  any  book,  paper,  document, 
record,  or  other  instrument  in  writing,  knowing  the  same  to  have  been  forged, 
or  fraudulently  altered  or  antedated,  is  guilty  of  felony. 
Hlstorj':     Enacted  Pebmary  14,  1872. 

§  13S.  DECEIVINO  A  WITNESS.  Every  person  who  practises  any  fraod 
«r  deceit,  or  knowingly  makes  or  exhibits  any  false  statement,  representation, 
token,  or  writing,  to  any  witness  or  person  about  to  be  called  as  a  witness 
upon  any  trial,  proceeding,  inquiry,  or  investigation  whatever,  authorized  by 
law,  with  intent  to  aiTeot  the  testLmcaiy  of  such  witness,  is  guilty  of  a  mis- 
demeanor. HlBtoiTT     Enacted  February  14,  1872. 

§234  PBEFAKINO  FALSE  EVrDENOE.  Every  person  guilty  of  prepar- 
ing any  false  or  antedated  book,  paper,  record,  instrument  in  writing,  or  other 
matter  or  thing,  with  intent  to  produce  it,  or  allow  it  to  be  produced  for  any 
irandnlent  or  deceitful  purpose,  as  genuine  or  true,  upon  any  trial,  proceeding, 
or  inquiry  whatever,  authorized  by  law,  is  guilty  of  felony. 
History:     Enacted  February  14,  1872. 

1.  BvMeaec  of  nedleal  expert — Person's  the  aflldavlt, — People  v.  Brown.  Z  Cal. 
aiMUIr  to  make  aOdaTlt.— May  give  evidence  Unrep.  701.  1}  Pac.  2t2,  following  People 
as  to  whether  a  person  making  the  at!l-  v.  Cunningham,  6S  Cal.  SCg,  4  Pac.  1144.  t 
dBTlI   complained    of   was   able   at    the   time        Pac.   TOE,   B46. 

g  136.  DESTKOTINa  EVIDENCE.  Every  person  who,  knowing  that  any 
book,  paper,  record,  instrument  in  writing,  or  other  matter  or  thing,  is  about 
to  be  produced  in  evidence  upon  any  trial,  inquiry,  or  investigation  whatever, 
authorized  by  law,  wilfully  destroys  or  conceals  the  same,  with  intent  thereby 
to  prevent  it  from  being  produced,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14,  1S72. 

§  136.     PSEVENTINa  OB  DISSUAdNQ  WITNESS  FROM  ATTENDING. 

Every  person  who  wilfully  prevents  or  dissuades  any  person  who  is  or  may 
become  a  witness,  from  attending  upon  any  trial,  proceeding,  or  inquiry, 
authorized  by  law,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February  14,  1872. 
PEEVENTINQ.  ETC..  WITNESS  FROM         4.  Same— In  tent  Eonally  getting  witness  drunk. 

ATTENDING.  5.  game — Threatening  and  beating  witness. 

1.  Attempt  to  prevent  attendance  of  witness.       g,  Jnilictment   for  dissuading,  etc 
•2.  Same — Indictable     wliether    successful     or       _    t,.*.™«„     ...i_. 
__^,  7.  Infamous  enme. 

8,  Irregularity  of  the  proceedings  immaterial. 
0.  Summons  need  not  have  been  issued. 


c,  Google 


II  1S7,  US 


BRIBINO    WITNESS— «FFKIUNG    OR   TAKING    BRIBE, 


IW.  1. 


.  In  giving  hiB  testimony.  Is  v[o- 
u.— Attempt    wlUuIly    and    corruptly    to       latlon  of  Rev.  8t»tB.  U.  8,.  section  6M9  (Fed- 
prevent    attendance    ot   witness    before    any       eral   Penal   I^wa,    I ISE,   T    Fed.   Slats.   Ann. 
lawful   tribunal   for  administration   of  Jus-      Id   ed..   p.   CSS). — United   States   v.   Kee,   39 
tice  [h  Indictable  offense  at  common  law. —       Fed.  603, 

Btate  V.  Holt.  84  Me.  G09,  It  Atl.  SEl.  «.     indlvtamt   fBr   dluBsdliiK.   kladerlax, 

3.  aame — ludletaMe  whether  anceeufBl  and  prereatlVK  witness  from  appesrins  at 
■r  Boi. — Attempt  to  prevent  witness  Irom  court  In 
appearing  and  testKyIng  before  grand  Jury.  lege  on 
whether  successful  or  not.  Is  offense  pun-  moned,  i 
Ishable  by  common  law. — State  v.  Carpenter,  In  whoa< 
10   Vt.   S.  Commonwea 

Gray)  87,  : 
r.     Intra 
witness   from   testlfxlng  at   trial   Is   not.— 
State  V.  Keyes.  E  Vt.  &T.  30  Am.  Dec.  tbO. 

8.  Iiresiilarlly  •!  proeeedlaBS  In  which 
witness  has  been  recognized  Is  Immaterial 
In  prosecution  for  endeavoring  to  prevent 
appearance   of   such   witness   before   grand 

■  Jury.— State  v.  Carpenter.   20  Vt.   t. 

9.  SamBSBB  >eed  ast  have  ken  Imsaed. 
—Stale  V.  Holt,  84  Me.  SOS,  21  Atl.  061; 
following  Commonwealth  v.  Reynolds,  80 
Mass.  (14  Gray)  ST.  74  Am.  Dec.  666,  t«6; 
State  V.  Keyes,  8  Vt.  67.  30  Am.  Dec.  iSO. 


reapons 

e  to  Bumm 

one  ni 

whose 

behalf    wl 

being  punli 

■  behalf 

wealth 

V.    Reynold 

s,    80 

Mass.    <14 

,  71  Am 

.  Dec.  OSS. 
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!rtaie.— Alt 

empt 

to   prevent 
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4.  Sane  —  lotcntlvnallr  aod  dritlKBedly 
K'ttlnc  nltaeae  drnnk  for  eiprefls  purpose 
of  preventing  his  attendance  before  grand 
Jury  or  any  open  court  Is  such  Interference 
In  proceedings  In  HdmlnlstrBllon  of  Justice 
as  will  constitute  Indictable  offense. — Stale 
V.  Holt.  84  Me.  E0».  t*  Atl.  951. 

B.  Saoae — Threaiealas  and  beatlav  aa- 
other  bceanev  he  la  a  wltaeaa,  for  the 
purpose  of  Intimidating,  Impeding,  or  Influ- 


§137.  BRIBINa  WITNESSES.  Every  person  who  [1]  gives,  or  offers,  or 
promises  to  give,  to  any  witness,  or  person  about  to  be  called  as  a  witness,  any 
bribe,  upon  any  understanding  or  agreement  that  the  testimony  of  such  wit- 
ness shall  be  thereby  influenced,  or  [2]  who  attempts  by  any  other  means 
fraudulently  to  induce  any  person  to  give  false  or  withhold  true  testimony  is 
guilty  of  a  felony. 


BRIBING  WITNESa. 

1.  Evidence  admissible, 

2.  Instruction. 

I.     Bvldcaee  adailBBlMc. — Kvlder 


BBlble    I 


sho? 


that 


the    false 


ary    glftB    to    be   truthful,    hut 

among  the  rei^ognlzed  customs 
try    to    subsidize    the    personal 


which  witness  Is  asked 

rial   In  the  case  In   which  It  wj 

duced.  by  showing  the  general  n 

was    charged,    but    should 


It    crime    In 
leither  Is    II 


nature  of  the 
78    Cal,    1E9, 


and  Invading  the  exclusive  province  of  the 
Jury.— People   v.    Pong   Chlng,  .78    Cal.    189. 

173,   20   Pac.   SB6. 


§  138.  TAKING  OR  OFFERINa  TO  TAKE  BRIBES.  Every  person  who 
is  a  witness,  or  is  about  to  be  called  as  such,  who  receives,  or  offers  to  receive, 
any  bribe,  upon  any  understanding  that  [1]  his  testimony  shall  be  influenced 
thereby,  or  [2]  that  he  will  absent  himself  from  the  trial  or  proceeding  upon 
which  his  testimony  is  required,  is  guilty  of  a  felony. 


ralar   faet — Agreement    that 


)  witnesses,   but 


lawful.- Patterson  V 
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OFFICER  REFUSING   TO   ARREST. 


CHAPTER  VII. 

OTHEE  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

arrest      1 165.     Bribing  memberH  of  common  council, 


f  142.    Officer  refuBing  to   re< 

parties  cbar^d  with  crime. 

I  143.  Public  administrator,  neglect  of  dutj 
or  TJoIatiou  of  duty  bj. 

1 144,  BeceiTing  fee  or  compensation  for 
seirices  rendered  in  arresting  fugi- 
tivea  from  justice. 

I  145.  Dclajing  to  take  person  anested  be- 
fore a  magistrate. 

f  146.     Uaking   arrests,   etc.,   without   lawful 

I  147.     iDhumanitj  to  prisoners. 
f  148.     Besisting    public    ofBcers   in   the    dis- 
charge of  their  duties. 
I  149.     Assaults,  etc.,  b;  officers,  under  color 

of  authority. 
f  150.     Refusing  to  aid  officers  in  arrest,  etc. 
ii  151.     Taking  extrajudicial  oath.    [Repealed.] 
f  152.     Administering      extrajudicial      oatlis. 

[Repealed.] 
i  153.    Compounding  crimes. 
f  154,    Debtor     fraudulently    concealing    his 
property, 
Defeailant  fiBuduIentty  concealing  his 

property. 
Fraudulent  pretenses  relative  to  birth 

of  infant. 
Substituting  one  child  for  another. 
ComiDon  barratry  deBoed.     How  puu- 

What  proof  is  required. 

I  15da.  Advertising  to  procure  divorce.  Mis- 
demeanor. 

f  160,     Misconduct  by  attorneys. 

1 161.  Buying  demands  or  suit  by  an  attor- 
ney. 

I  161a.  Falsely  advertising  as  an  attorney. 

I  162.  Attorneys  forbidden  to  defend  prose- 
cutions carried  on  by  their  partners 
or  formerly  by  themselves. 

1 163.     Limitation  of  preceding  section. 

I  164.  Grand  jnror  acting  after  cidlienge  has 
been  allowed.     [Repealed.] 


boards  of  supervisors,  i      _. 

{  166.     Criminal  contempts. 

{  167.     Pake  cortificates  by  public  officers. 

I  16tj.     Disclosing  fact  of  indictment  or  pri 

"ntment     having     been    found     o 


iBde. 


S170. 


Grand    juror    disclosing    what    trans- 
pired before  the  grand  jury. 
Maliciously  procuring  search  warrant. 
1  ill.     Unauthorized  communication  with  con- 
vict in  tbe  state  prison. 
1 171a.  Bringing   certain   drugs   and   firearms 

into  or  near  prisons, 
f  ITlb.  £x-convicts     coming     apon     or     near 

prison  grounds. 
%  171e.  Tramp,     vagrant,    etc.,    coming    into 
^    prison   or    upon   grounds   belonging 

1 172,  Sale,  etc.,  of  intoxicating  liquors  near 
state  buildings  and  grounds.  Mis- 
demeanor, 

1 172a.  Selling,  etc.,  of  intoxicating  liquors 
near  university.     Misdemeanor. 

i  173.     Importing  foreign  convicts. 

i  174.     Bringing  Cliiuese  into  the  state. 

{  175.     Separate  and  distinct  prosecutions, 

R  176.     Omission  of  duty  by  public  officer. 

i  177.     Offenses,  when  misdemeanors, 

i  178.  Officers  of  corporations  not  to  employ 
Chinese.     [Repealed.] 

S  179.  Corporations  not  to  employ  Chinese. 
Penalty.     [Repealed,] 

i  180,  County  treasurer  shall  not  receive  pri- 
vate moneys  on  deposit. 

1 180[a].  Prohibiting  the  bringing  of  contra- 
band articles  on  prison  grounds. 

(  180a,  Bringing  narcotics,  intoxicating  liq- 
uors, firearms,  etc.,  into  state  pris- 
ons.    [Repealed.] 

I  181.  Infringement  of  personal  liberty  or 
attempt  to  assume  ownership  of  per- 
Bons.     Penalty. 

§1^.  OFnO^  REFUSINa  TO  BEOEIVE  OR  ABBEST  PABTIES 
OHABOED  WITH  CRIME.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  peace  officer,  who  ■wilfully  refuses  to  receive  or  arrest  any  person 
charged  with  a  criminal  offense,  is  punishable  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceeding  five  years. 
HIatory:  Enacted  February  14,  1872,  founded  on  3  100  Crtrolnal 
Practice  Act,  State,  1S50,  p.  241. 


{155. 

1156. 

f  1iJ7. 
iloS. 

{  139. 


5.  Same — Same — Offense   complete   i 

relation  to  subsequent  act. 
See,  also,  ante,   |  IT  and  note. 


itfaout 


ging     receiving — Suffl- 


1.     P»llcc-iia«CT   wko   rvcrlTPB   noncT    In 

consideration  of  his  promise  that  he  win 
not  arrest  anr  ot  the  class  of  oRenilera 
•Kalnat  the  criminal  laws,  Is  grullty  of  re- 
OBlvInK  a  bribe, — People  v.  Markbam,  B4 
Cal.  IGT,   1E9,  IS  Am,  Rep,   TOO,   30  Fac.  i2B. 
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■I  14S-1M      NCGLBCT  OP  DL'TV-^tBCBIVlNG  FB&— INLAWCLL  ARRB8T.  1P(- 1. 

3.  iHformstloa  BllrKlBK  rr«lvlBB  BOiicr  Collins  V,  state.  tS  Tei.  Supp.  102:  State 
— Snnctncr  o(.— In  format  Ion  alleslnK  re-  v.  Hughes.  4S  Tex.  B18:  Newell  y.  Common- 
ceivins  bribe  v/hlvh  [a  HubHtantlBlly  In  Ian-  wealth.  2  Wash.  <Va.)  88:  Old  v.  Common- 
euase    of    section    GS.    ante.    Ih    sumdant. —  wealth.    18    Qratt.    (Va.)    918. 

People  V.  Markham.  B<  Cal.  157,  1B8.  SO  «--.._«._.,  ofTou.  U  »»lete 
Pac.  020:  People  v.  Ed.on.  S>  Cal.  B48,  1.  „,%.^;':,1;;^r*o";-^^"«  lIU  ViZmVer 
™'^-  "'■  In  failing  to  arroat.  In  the  languaKe  of 
8.  Smbae^ncnt  ««B»tetlOB  of  coirspt  Mr.  Justice  Chilton,  -The  leglalature  did 
eoBiraet — Nsl  neccHary. — Subsequent  com-  „(,[  Intend  that  the  prosecution  should  de- 
pletion of  corrupt  contract  by  failure  to  pend  upon  the  fact  whether  the  otBcer  had 
arrest  parties  as  agreed,  need  not  be  al-  [[  [„  i,lB  power  to  carry  out  the  corrupt 
Irged  in  Information  or  proved  on  the  trial.  agreement  before  the  Indictment  waa  ex-' 
—People  V.  Markham.  64  Cal.  167.  169.  30  hlbited." — People  T.  Uarkbam,  14  Cal.  16T, 
Pa*^'    ^iO-  IE9,    80    Fac.    SID.      See   People   r.   Ah   Fook, 

4.  DtatlBgiilaUBKi    People    T.    Purley,     t  48  Cal.  498,  S  Pac.  L..  J.  lOlL 
Cal.    GE4:    Barefleld    t.    State.    14    Ala.    603: 

§  143.  FITBUO  ADHINISTBATOB,  NEaLECT  OF  D1TTT  OB  VIOLATION 
OP  DUTY  BY.  Every  person  holding  the  oflBce  of  public  administrator,  who 
(1]  wilfully  refuses  or  neglects  to  perform  the  duties  thereof,  or  [2]  who 
violates  any  provision  of  law  relating  to  his  duties  or  the  duties  of  his  office, 
for  which  some  other  punishment  is  not  prescribed,  is  punishable  by  fine  not 
exceeding  five  thousand  dollars,  or  imprisonment  in  the  county  jail  not  ex- 
ceeding two  years,  or  both. 


§144.  BECEIVINa  FEE  OB  COMPENSATIOK  rOB  SEBVIOES  BEN- 
DEBED  IN  ABBESTINO  FUOITIVES  FBOM  JUSTICE.  Every  person  who 
violates  any  of  the  provisions  of  section  fifteen  hundred  and  fifty-eight  is  guilty 
of  a  misdemeanor.  „,^^^y.     ^^^^^^^  February  U.  1872. 

§  145.  DELAYINO  TO  TAKE  PERSON  ABBESTED  BEFOBE  A  MAGIS- 
TRATE. Every  public  officer  or  other  person,  having  arrested  any  person 
upon  a  criminal  charge,  who  wilfully  delays  to  take  such  person  before  a 
magistrate  having  jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis- 
demeanor, HIitory:     Enacted  February  i*.  1872. 


i:    "This  sec- 

as    public    oHIcera    are    concerned,     by    the 

,  well-under- 

general       provisions       elsewhere       reported 

■tood  duty  of  ofpeers  or  private 

[1  1T6],    making    It    a    misdemeanor    for    an 

have    made    arrests.      The    arr 

omcer    wilfully    to    oralt    an    offlcial    duty. 

Is    entitled    to    a    speedy    hearl 

But  there  would  still  remain  cages  In  which 

Charge  preferred  against  him. 

The  subject 

a  private  person  Is  authorised  to  make  an 

migrht  Indeed  be  considered  co 

vered,  so  (ar 

arrest." 

§148.    HAKINQ  ARRESTS,  ETC.,  WITHOUT  LAWFUL  AUTHORITY, 

Every  public  officer,  or  person  pretending  to  be  a  public  officer,  who,  [1]  under 
the  pretense  or  color  of  any  process  or  other  legal  authority,  arrests  any  person 
or  detains  him  against  his  will,  or  [2]  seizes  or  levies  upon  any  property,  or 
[3]  dispossesses  any  one  of  any  lands  or  tenements,  without  a  regular  process 
or  other  lawful  authority  therefor,  is  guilty  of  a  misdemeanor. 
History:  Enacted  February  14,  1872. 
UNLAWFUL   ARRE3T,  4.  Detective  serving  warrant  of  arrest. 

'"^'  United  States  officer. 

2.  Same— No  duty  to  inquire.  7,  Same— Holding  one's  self  out  as  officer  o( 

3.  Same— Officer    Bpeoiallf  appointed.  United  States. 
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VIl.J    INHCL'HANITT    TO    PRI SON BRS— RESISTING    OFFlCBIt. 


S  147,  14S 


Aa  I*  risk*  t«  *«MBt  lllCKul  arrcBt,  lee  1 
Am.  Crfm.  Rep.  tST;  3  Am.  Crlm.  Rep.  11. 

1.  B>ala>der  mamlMttag  oa«r  i> — Lla- 
Mtltr  •f.^-A  aherKr  or  Other  lawful  omcer 
may  require  a,  bjat&nder  to  assist  tiim  In 
making  an  apprehension  (see.  post,  i  839) 
under  ■.  warrant  or  without  a  warrant 
<seB,  post,  f  S4D>,  and  a  refusal  to  aaalBt 
blm  Is  a  criminal  offense  (see.  post,  |  IGD 
and  note),  even  thoUKh  the  officer  may  be 
a  trespasser  in  that  he  Is  apprehending  one 
person  tor  anotlier  under  a  warrant,  or  Is 
acting  without  lawful  authority  In  the  mat- 
ter; and  the  bystander  aislstlng  upon  de- 
mand k  no  wins  the  offlclal  character  of  de- 
mandant. Is  not  criminally  responsible. — 
Watson  T.  State,  »t  Ala.  60,  I  Am.  Cr.  Rep. 
M,  (  So.   411. 

X.  Sbbb — Ns  €«<r  IS  laqnlre  whether  the 
demandlns  officer  has  a  process  authorlsInK 
the  apprebension.  or  Into  the  legality  of 
the  process. — Ala.  Watson  v.  State.  83  Ala. 
CO.  T  Am.  Cr.  Rep.  84,  3  So.  441.  Kr.  Reed 
v.  Rice.  »K  Ky.  (»  J.  J,  Marah.)  41,  la  Am. 
Dec,  IM.  Hlek.  Firestone  v.  Rice,  71  Mich. 
in.  15  Am.  8L  Rep.  S«S.  3S  N.  W.  88E.  Vt. 
Graham  *.  SteTens,  34  Vt  16S.  80  Am.  Dec 
I7S. 


special  appointment,  and  that  fact  la  known, 
a  bystander  asHlstlng  is  bound  to  know 
whether  or  not  the  demandant  olDcer  la  au- 
thorised to  make  the  arrest. — Dletrlchs  v. 
Schaw,    4S   Ind.   1T&. 

does  not  "falHBly  assume"  to  be  an  officer 
unless  he  claims  to  be  other  than  detective. 
— State  y.  Withers,  68  Tenn,   (7  Baxt.)   18. 

S.  Falsely  personatliiB  a  pollee-ofleeri. — 
A  private  cItUen.  assuming  to  arrest  a  per- 
son wUhIn  corporate  limits  of  a  city.  Hay- 
ing, "I  am  a  police-officer,"  Is  guilty  of 
falsely  personating  a  police-officer. — 
Lansing  v.   People,   G7  111.   241. 

0.  Falacly  represeBtlag  hlKsvlf  to  be  a 
threat- 


Is 


aid 


to  Beltle  the  offense. — Jackson  v.  State,  : 
Oa.  128,  44  S.  E.  8B3  (not  cheating  and 
swindling,  but  blackmailing).  See  McCord 
V.  People,  46  N.  Y.  470,  Cow.  Cr.  Rep.  S87. 

7.  SoHe — HoMIbk  oar's  self  oat  an  aBver 
•f  VaKed  Stales  and  obtaining  sometblng  ot 
value  by  means  of  the  standing  thus  Se- 
cured,  Is  guilty  of  "falsely  aasumlng  to   be 

United  States  v.   Ballard,   118   Fed.  7B7. 


§147.  IHHTIUAHITT  TO  PRISONERS.  Every  officer  who  is  guilty  of 
wilful  iuhnmantty  or  oppression  toward  any  prisoner  under  his  care  or  in  his 
custody,  is  punishable  by  fine  not  exceeding  two  thousand  dollars,  and  by 
removal  from  office. 

History;     Enacted  February  14,  1872,  touoded  on  9  SS  Criminal  Prac- 
tice Act.  Stats.  18G0,  p.  240. 
INHUMANITT  TO  PBI80NEHS. 
1-3.  UnDcecMarj  Tiolenee. 

4.  9ame — Assaulting  prisoner. 

5.  Same — Handcuffinff. 
1.     Caai  iiaasi  J      Tlalcaee     by     officer     In 

making  legitimate  arrest  renders  him 
guilty  of  assault  and  battery. — Wallace  v. 
State  (Hlaa.  3(arch  11.  1887),  SI  So.  661. 

E.  While  actually  engaged  In  perform- 
ance of  an  official  duty,  the  law  throws 
around  a  peace  officer  a  special  protection; 
wbenever  he  transcends  his  duty  and  au- 
thority ba  Is  not  thus  protected. — State  v. 
Clayton,  100  Mo.  ElB,  18  Am.  St.  Rep.  SEE,  IS 
S.  W.   819. 

I.  onlcer  In  making  arrest  should  use 
no  unoecesoBry  violence,  but.  it  being  his 
duty  to  make  arrest,  law  clothes  him  with 
power  to  accomplish  that  result.     His  duty 


Is  to  overcome  all  resistance  and  bring  ths 
party  to  be  arrested  Into  physical  restraint. 
— State  v.  Fuller,  SB  Mo.  ISB,  9  S.  W.  GS3. 

4.  Sane — Asaaaltlag  vrlaDavr  by  hitting 
him  with  pistol,  because  of  his  refusal  to 
proceed  farther  while  being  taken  to  Jail 
by  a  police-officer,  constitutes  an  assault. — 
Skldmore  v.  State,  43  Tex.  93.  94,  2  Tex. 
App.  10;  Beaverts  v.  State.  4  Tex.  App.   176. 

5.  Saaie — HandcafllaK  does  not  constitute 
such  unnecessary  roughness  In  treatment 
of  prisoner  as  to  subject  the  sheriff  to  dam- 
prisoners  through  the  nlg-ht.  Every  offi- 
cer Is  required  to  exercise  humanity  toward 
his  prisoners,  but  It  Is  not  necessary  that 
the  prisoner  be  unruly  or  that  he  attempt 
to  escape  before  he  can  be  handcuffed. — 
Firestone  v.  Rice.  71  Mich.  177,  IG  Am.  SI. 
Rep.  SOS,   S8  N.  W.  8«t. 


S 148.    RESISTINa  PUBLIC  OfFIOERS  IN  THE  DISCHARGE  OF  THEIR 
EuTUsS.    Every  person  who  wilfully  resist.s,  delays,  or  obstructs  any  publi; 
officer,  in  the  discharge  or  attempt  to  discharge  any  duty  of  his  office,  when 
no  other  paniskment  is  prescribed,  is  punishable  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceeding  five  years. 
History:   Enacted  February  14,  1872.  rounded  on  §92  Criminal  Prac- 
tice Act  (SUts.  1860,  p.  240),  as  amended  by  Act  March  28,  1860,  SUts. 
18«,  p.  12G. 
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II  I»,  IM  ASSAITLTIKO  OrFICEl 

RESISTING  OFFICER. 

1.  Act  of  rcicaiiig  prisonen. 

2.  Same — ExeeflBive  totw  in  Maiating  raseas— ' 

Juatificfttiou. 

3.  ConcpBlment   of   property   of   debtor — Not 

offense  of  resiatrng;  an  officer. 

4.  Indictment  or  informatlan — Alleging  jiirii' 

dictioD&l  facts. 

5.  Same — As  to  general  reqaiaites  of  valid. 

6.  Same — Drawn  in  language  of  statute. 

7.  Same — Juriadietion. 

8.  Same — Offonso,  acta  constituting  need  not 

1.  Act  cf  r«cBln(  pFtuvnrr*  from  cus- 
tody ol  officer  is  obatructlnE  officer, — United 
States  V.  Martin,   IT   Fed.   ISO. 

2.  Same — RseenlTe  foree  la  nalatlBK 
rcsene — Juaiifleiitloa.— Where  a  person  la 
lawfully  under  the  arrest  of  a  pollce-oltlcer. 

ofncer,  In  realBting  auch  rescue,  la  juallfled 
In  the  uae  of  excessive  force.  If  he  acts  In 
good  faith  and  without  malice. — State  t. 
Rollins,  113  N.   C.   722.   18   S.    E.    334. 

S.  CoacealMcat  of  propi 
Not  oBcDBc  of  reatatlKK  ■•■  • 
ment  merely  at  the  property  of  debtor,  or 
refusal  to  Inform  onicer  who  has  execution 
against  hia  estate  where  (t  may  be  found, 
does  not  amount  to  offense  under  the  stat- 
Jte  maklns  It  an  otTense  knowingly  and  wil- 
fully to  resist  or  oppose  any  omcer  In 
serving  any  legal  writ  or  process. — Crump- 
ton  V.  Newman,  12  Ala.  199,  IB  Am.  Dec,  261. 

4.  iBdtctneDt  or  iBlomatlaM^AIIPKlBg 
JnrladlctloBal  facM— Where  the  indictment 
fails   to   allege  that   the   offense   was   com- 


VUSIIfO  TO  ACT. 


Justice  had  Jarladlctlon  to  Una  the  war- 
rant, the  detect  la  fatal. — People  t.  Craig, 
61  Cat  tlO;  Bz  parts  Sam  Wah.  tl  Cal  Elo, 
IT  Pac  T«S. 

Aa  t«  ladlet^ABt  bha  latcr^Attoa,  aee 
note,  »  Am.  Cr.  Rep.   BT8. 

K,  Sasac — Aa  la  geaeral  re^ralaltea  •! 
TalU  Indlclmenl  or  inlormatlan,  see  People 
V.  Cralg,  E9  Cal.  S70.  III.  McQuoid  v.  Peo- 
ple, 1  Gil.  T«.  lewa.  Btate  v.  Zlebart,  4« 
Iowa  lfi9.  Uaaa.  Commonwealth  v.  KIrby, 
GS  Mess.  (Z  Cuali.)  E7T;  Commonwealth  v. 
Tobln,  102  Mass.  426,  11  Am.  Rep.  3J6;  Com- 
monwealth v.  Newton.  12B  Mass.  4!0.  N.  Y. 
Yates  r.  People,  12  N.  Y.  SOI;  People  V. 
Muldoon.  2  Park.  C.  C.  II,  N.  C.  State  v. 
Beale.  76  N.  C.  10.  Tex.  Johnson  v.  State, 
28  Tex.  in.  Vt.  State  v.  Hooker,  IT  VI. 
668:  State  v.  Burt,  2S  Vt.  IIS.  Fe«.  State 
2  QbIL  C.  C.  153,  24  Fed.  Cas. 


»31. 
«.     Same- 


delay   being  matter! 
.  Bunt  120  Cal. 


1,  282. 


tion,  reslataoce,  or 
evIdence.^People  v 
El   Pac.  668, 

T.  Saaic— JBriadlcllaa.  —  Indictment  for 
resisting  constable  must  allege  offense  was 
committed  In  county  of  which  constable 
was  olTlcer  and  that  Justice  had  Jurisdiction 
to  Issue  the  warrant  vfhlch  he  was  attempt- 
ing to  serve.— People  v.  Cralg.  61  Cal.  370. 

not  be  aet  oat— IntormalEon  for  resisting, 
delaying,  or  obstructing  an  offlcer  while 
engaged  In  arresting  defendant  who  la  then 
and  there  wilfully  and  unlawfully  disturb- 
ing the  peace,  need  not  set  out  the  acts 
dona  which  constitute  the  offense  ol  dis- 
turbing the  peace. — People  v.  Hunt,  120 
mitiea  in   me  county,   or   to   show   that   the       Cal.   281,  2S2,   62   Pac   «5S. 

§  149.    ASSAULTS,  ETC,  BY  OFFICXSS,  UNDER  CQLOB  OF  AUTHOR- 
ITY.    Every  public  officer  who,   unijer  color  of  authority,  without  lawful 
necessity,  assaults  or  beats  any  person,  is  puuiRhable  by  fine  not  exceeding  6ve 
thousanil  dollars,  and  imprisonmeut  in  the  county  jail  not  exceeding  five  years. 
History:     Enacted  February  14.  1ST2.  founded  oo  {  92  Criminal  Prac- 
tice Act  (SUte.  1850,  p,  240),  aa  amended  by  Act  March  28.  1860,  Stats. 
1860.  p.  125. 

1.     I'alBK   BBwarTBBtetl    amOBBi    ef    foi 


§  160.  BEFUSmO  TO  AID  OFFIOEBS  m  ARREST,  ETC.  Every  male 
person  above  eighteen  years  of  age  who  [1]  neglects  or  [2]  refuses  to  join 
the  posse  comitatus  or  power  of  the  county,  by  [3]  neglecting  or  refusing  to 
aid  and  assist  in  taking  or  arresting  any  person  against  whom  there  may  be 
issued  any  process,  or  [4]  by  neglecting  to  aid  and  assist  in  retaking  any 
person  who,  after  being  arrested  or  confined,  may  have  escaped  from  such 
arrest  or  imprisonment,  or  [6]  by  neglecting  or  refusing  to  aid  and  assist  in 
preventing  any  breacb  of  the  peace,  or  [6]  the  commission  of  any  criminal 
offense,  being  thereto  lawfully  required  by  any  sheriff,  deputy  sheriff,  coroner, 
constable,  judge,  or  justice  of  the  peace,  or  other  officer  concerned  in  the  ad- 
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ministration  of  juBtice,  is  puDiahable  by  fine  of  not  less  than  fifty  nor  more 
than  one  thousand  dollars. 


BEFUSINO  TO  AID  IN  ABBEST.  Am   4«   retual   t*   JoIb    vimu   coBitstBii. 

1.  Duty  of  citizen  to  obey— When  lainmoned  '"'  ""**■  **  *™-  ^'-  ^^p-  ^''■ 

by   ofBcer.  3.      Suic — Bmtiinder     la     >«t     erI^>allT 

2.  Same— BjBtande»  not  erimiwiUy  liable.  wp«-«li>ie.    though    offloer    may    be    tro»- 

3.  a«m(^8am(^Not  liable  for  false  imprU-  paaeer    in   maklnB    the   arreat.— Wat.on    v. 


4.  Refuml  to  assist — Indictable. 


te,   IKS  a 

3.  Shmc — Sbib*— Not  Uable  tal  talK  Ib- 
yrlaasBnt.— Nor  la  auch  person  liable  (or 
false  ImprlsonmeDt. — McMabon  v.  Green.  S* 
Vt.  88,  SO  Am.  Dec.  «GS. 

Bee,    also,    ante,    |  141,    note    para,    t,    3,' 

.........  ......   ^  *■     I*e*»"»I     «B     BMlat     constable     bavins 

I.     D-tr  Of  eltl-ei.  t.  .bey  U  -baolBt^  „„   ^jj,,^^^  t„  „,,^j   ^,„   ,„ 

?**:■.  '".I   •,""T'"^.'*.'.r","    """V.""  "o^ution    of   service    of    a    capias    ad    ro- 

lawful  aulhorlty   to  aaslet   him   In   maklngr  ,po„de„a„n,  j^  indlotable.^on.«,rt  v.  Com- 

arresl.  obedience  to  auch  summona  because  n^onwealth.  6  Whart.  (Pa.)   4SG. 

It    Involvea    danger    can    not    be    refused    by 

the  private  cltUen,  any  more  than  the  duty  S«».  »"*•■  *  1*«,  note  par.  1. 

to  make  the  arrest  can  tor  the  same  reason  B.     Sane— Fall* ro   of  Jaallee   of  peoea  to 

be    declined    by    the    officer. — Dougherty    r.  aaalst  la  tnclllaK  riot  when  requested  Co  do 

State,  ID6  Ala.  Sa,  IT  So.  3»3.     Bee  also  Wat-  so  by  JadKes  of  Che  common  pleas  la  Indlct- 

aoa  V.  State,  S3  Ala.  SD,  3  So.  441;  McMahon  able. — Heapubllca  v.  Montgomery,  1  Xeates 

V.  Qreen,  S4   Vt.   tV,  SO  Am.  Dec.   SE6.  (Pa.)  419. 

§161.     TAEZHO  EXTRAJUDICIAL  OATH.     [Repealed.] 

History:     Enacted  February  14,  IS'72;  repealed  Murcli  34,  1S74,  Code 
Aindta.  1BT3-4,  p.  42G. 

§162.    ADBsnnSTERING  EXTRAJUBIOIAL  OATHS.     [Repealed.] 


§163.  COMPOmiDINO  CRIMES.  Every  person  who,  having  knowledge 
•ot  the  actual  commisaion  of  a  crime,  takes  money  or  property  of  another,  or 
any  gratuity  or  reward,  or  any  engagement,  or  promise  thereof,  upon  any 
agreement  or  understaading  to  compound  or  conceal  such  crime,  or  to  abstain 
from  any  prosecution  thereof,  or  to  withhold  any  evidence  thereof,  except 
in  the  cases  provided  for  by  law,  in  which  crimes  may  be  compromised  by 
leave  of  court,  is  punishable  as  follows ; 

1.  By  imprisonmeiit  in  the  state  prison  not  exceeding  five  yean,  or  in  a 
■county  jail  not  exceeding  one  year,  where  the  crime  was  punishable  by  death 
or  imprisonment  in  the  state  prison  for  life ; 

2.  By  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  in  the 
-county  jail  not  exceeding  six  months,  where  the  crime  was  punishable  by 
imprisonment  in  the  state  prison  for  any  other  term  than  for  life; 

3.  By  imprisonment  in  the  coant7  jail  not  exceeding  six  months,  or  by  fine 
not  exceeding  five  hundred  dollars,  where  the  crime  was  a  misdemeanor. 

Hlatory:  Enacted  February  14,  1872.  Tbe  Code  CommlBBlon  says: 
"Tbls  section  was  compiled  Frtnn  J  101  ol  the  Crimes  and  Punishment 
Act  and  f  2GT  ot  the  Criminal  Practice  Act  (SUts.  1860,  p.  229;  1S61, 
p.  212)." 
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FRAUD  LXENTLY  CONCEALIIfO  PBUPBKTY. 


COMPOUNDING  CBIME. 

1.  Accepting  promiaaorj  note. 

2.  Acquittal  of  penoo  accused — Not  a  do- 


erlM«,  and  taking  of  money  or  property  of 
another  upon  BKreement  or  underatandlns 
to  compound  or  conceal  aucb  crime,  are 
necessary  to  constitute  the  otrenae. — ^Peopl* 
V.    Bryon,  lOS  Cal.    ITS,   (TT,   ST   Fac  TG4. 

■-  iBtomatUB  charglnft  that  a  crime 
had  been  committed,  stating  wben,  where, 
and  how  It  was  coromiCCed,  and  charglDK 
that  the  accused,  having  knowleds'e  of  Ibe 
commlaalon  of  aald  crime,  took  money  from 
the  ofFender  upon  the  agreement  and  under- 
standing that  he  would  compound  and  con- 
ceal the  same,  la  sufficient. — Peopl*  T. 
Bryon,  lOS  Cal.  <7G,   STT.  IT   Pac  TM. 

7.  Suae— As  te  re«>l«ltea  vf  TaU<  In- 
dictment or  Information,  see  People  ». 
Bryon,  mi  Cal.  ITS,  ST  Pac.  TG4.  DcL  State 
V.  Duckanel,  1  Har.  EIS.  Kaaa.  Common- 
wealth V.  Pease.  It  Haas,  SI;  Jones  v.  Bice, 
as  Haas.  iU  Pick.)  440.  11  Am.  Dec.  >1S. 
Kmm.  Bi  parte  Butt,  IS  Cox  C.  C.  tT4. 

S.  Sbhc— Net  <efeetl*c  twr  falllmc  M  al- 
leaie  tka)  ke  kad  kBOWIe^^e  Of  the  actual 
commission  of  such  crime. — People  t.  Bryon. 
lOJ   Cal.   «76,    6T7,   ST   Pac.   TS4. 

§1S4.    DEBTOS    rBAUDULENTLT    OOKOXALINa    HIS    PBOPEBTT. 

Every  debtor  who  [1]  fraudulently  removes  his  property  or  effects  out  of  this 
state,  or  [2]  fraudulently  sells,  conveys,  assigns,  or  conceals  his  property, 
with  intent  to  defraud,  hinder,  or  dela^  his  creditmrs  of  their  rights,  claims, 
or  demands,  is  punishable  by  imprisonment  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both. 
Hlalory:  Soacted  February  14,  1872,  tpunded  on  1 134  Criminal 
Practice  Act.  StaU.  18B0,  p.  24fi. 

FEAUDUL'ENTLT  CONCEALING  PKOP- 
EHTY. 

1.  As  to  ffand — Generally. 

2.  Anawers    o(    insolvent — On    hearing    of 

petition. 

3.  r  1  deliberately  practiced. 

4.  Pi...      lently  disposing  of  property — To 

defraud  creditors. 

5.  Intent  to   defraud— Shown  by  acts   and 


G.  Knowledge  of  eommisaion  of  crime. 

6.  Information — In  general. 

7.  Same — As  to  requisites  of  valid. 

S.  Same — Not  defective   for   failure   to  al- 
lege knowledge. 

I,     AcceptlBK  pTOaUssarr  note  aa  con 
eratlon  tor  not  proaecutlnK  the  maker 
larceny   conatltutes  compounding   a   felony, 
— Commonwealth  T.  Peaae.  IS  Mass.  91. 

3.  Aeqnitlal  ot  |»cT»a  aeeoacd— N»l  i 
feaae  In  a  prosecution  for  com  pounding 
larceny. — People  v.  Buckland.  IS  Wend. 
(N.  Y.)   591. 


i.  Suppression  by  a  private  Individual  ot 
criminal  prosecution,  or  evidence  neceBBBI^r 
to  support  It,  Is  Illegal,  and  hence  not  con- 


declarationa. 

6.  Same — Subsequent     acts 

sorted  to. 

7.  Obtaining    money. 


properly     t»- 
by    false    and 


fraudulent  .pretenee. 
H,  9.  Positive  aflirmntions  as  to  value 
ity — AffirraatioDB  of  fact. 

10.  Same — Beal   value   of   property   not   im- 

portant. 

11.  Parol  evidence^ Admissibility  of. 

12.  Realty  involved — Involuntary  trustee. 

13.  Rule   of   "caveat   emptor" — Appiicabil- 

1.  As  ta  fraad — Geaeraltr  see  Purkttt  T. 
Polack,  IT  Cal.  !S7;  Sanchei  v.  HcMahon, 
3G   CaL    lis,   225;   Hawkins   T.    Hawkins,    GO 


Cal.  6SS:  Maraton  T.  Stmpaon.  G4  Cat.  ISt: 
Moore  v.  Moore,  68  Cal.  89;  Robins  v.  Hope, 
67  Cal.  19S;  Fresno  Li.  Co.  v.  UcCarthy,  59 
Cal.  3fl9;  Ollvas  v.  Ollvas,  61  CaL  SSI;  Hunt 
V.  Friedman.  63  Cal.  EID;  Brown  v.  Burbank. 
<4  Cat.  99.  2T  Pac.  940:  Robarts  v.  Baley,  <S 
Cal.  S97,  4  Pac.  386.  Ala.  Kennedy  v.  Ken- 
nedy, 2  Ala.  571;  L,ester  v.  Mahan,  SG  Ala. 
445.  60  Am.  Dec.  6S0.  lawa:  HarrlH  v. 
Warmsley.  41  Iowa  671.  Md.  ToCt  v.  Qrove, 
JS  Md.  138,  W.  Y.  Whelan  v.  Whelan.  I  Cow. 
53T;  Udall  v.  Kenney.  S  Cow.  530:  HaU  T. 
Perkins,  S  Wend.  82S.  M.  C.  While  T.  Cox, 
3  Hayw.  79;  Williams  v.  Powell,  1  Ired. 
Bq.  460;  Qalaway  v.  Wltheralone,  6  Ired. 
Kq.  lag.  S.  C.  Clithera]  v.  Oellvle,  1  Desau. 
ZGO;  Butler  v.  Haskell,  4  Desau.  E61.  Teaa. 
Martin  v.  Martin,  1  Helsk.  644:  Hotchklsa 
V.  Fortin,  7  Yerg.  «7.  Vt.  Mann  T.  Betherter, 
11  Vt.  336.  Fed.  HardlnB  v.  Handy,  24 
U.  S.  (11  Wheat.)  103,  «  L.  ed.  429:  Wheeler 
V,  Smith.  BO  U.  S.  tS  How.)  5E,  IS  L,  ed. 
44:  Allore  v.  Jewell,  94  U.  a.  EOS,  14  U  ed. 
150. 

S.  Aaawen  at  lasalveat — On  kearias  af 
Vetlllsa  charslng  him  with  having 
smuBKled,  concealed,  and  conveyed  away 
and  dlapoaed  of  property  which  should  have 
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FHAUDUUSIfTLY  CONCBAUNG  PROPERTT, 


been  turned  over  to  hlfl  »«Blg-nee  In  Insol- 
vency (or  the  benefit  oi  his  creditors  would 
tend  to  Incriminate  blm  under  thla  aectlon. 
— Ex  parte  Clarke.  103  Cal.  3S1,  364.  IT  P&c. 

asa. 

S.     Dcec»li«a    dcllberateir    practiced    for 

the  purpose  o(  Kalnlng  Kn  unfair  advantage 
of  another  Is  fraud,  and  g-oods  obtained  by 
■uch  practlcea  are  obtained  by  fraud,  and 
one  deprived  of  bis  property  by  such  means 
Is  defrauded.— People  v.  Neabttt,  lOt  CsL 
tlT,  t»  Pac.  SSt. 

4.  FnBdalcBtIr  Jlsp— !■»  *f  propertr— 
To  «efraB<  cn«llan.-~Where  It  was  clearly 
cstabllahad  that  the  Intent  of  the  defendant 
was  to  dispose  of  hlB  atock  of  Jewelry,  and 
leave  bla  creditors  without  means  of  aatla- 
fylnK  bis  debts.  It  Is  held  that  the  verdict 
of  conviction  hereunder  was  sufflclently  sus- 
tained.—People  *.  Lederer,  IT  Cal.  App.  171, 
lit   Pac.  »*». 

0.  !■««(  ta  «efra>«— SkDWB  br  aels  aafl 
dedantlau — ^It  a  party  la  KUllty  of  an 
act  which  defrauds  another,  hia  declaration 
that  hla  iDtentlona  were  honest  can  not  be 
talcen  aa  auRlclent  to  overthrow  the  sot. — 
Babcock  v.  Bckler.  14  N.  T.  111. 

fl.  Same — Snbse^ncBl  sets  are  properly 
reawrtcd  ta  for  the  purpose  of  showing  an 
antecedent  fraud;  and  auhasquent  declara- 
tions of  the  defrauding  party  are  admla- 
■Ible  In  evidence.— Butler  v.  Colllna.  12  Cal. 
U6;  Wormouth  v.  Johnson,  G8  Cal.   621,  624. 

7.  ObtalalBK  Boaey.  ete.,  by  false  aad 
fravlaleBt  prclente. — Obtaining  money  or 
Other  personal  property  by  false  andfraud' 
nlent  pretenses,  ofTense  of.  Is,  like  many 
other  DlTensea,  committed  against  tha  pub- 
lic, and  not  against  tbe  Individual,  and 
there  Is  no  principle  of  law  that  will  bar 
the  state  from  prosecuting  a  criminal  be- 
cause aome  other  person  Is  a  partlceps 
crirainis. — People  v.  Martin,  lOl  Cal.  S&»,  St 
Pac   tGl. 


without  reasonable  grounds  to  believe  It 
to  be  true,  la  fraudulent:  and  claiming  to 
believe  It  to  be  true  does  not  remove 
fraudulent  character. — Kerr's  Cyc  Civ. 
Code    (Zd   ed.),    |  lETS   and    note. 

10.  Same — Real  valae  of  provertr  aot  of 
liaparlaacp,  except  In  relation  to  tbe  ques- 
tion of  damages.  It  haa  notblng  to  do  with 
the  misrepresentation.  Tbe  materiality  of 
theae  to  tlTa  contract  or  purchase,  not  to 
the  value  of  the  tblng  purchased.  Is  the 
question. — Hi.  Nell  V.  Cummlnga.  TE  111.  170. 
Ind.  McFadden  v.  Robinson,  3G  Ind.  14.  M«. 
UcAleer  v.  Horsey,  IE  Hd.  460.  IT.  H.  Coon 
V.  Atwell,  16  N.  H.  610. 

11.  Paml  evMeaee  — AdMlaalbnity  of, — 
Parol  evidence  Is  always  admissible  In  cases 
of  fraud  and  mlatake. — Isenhoot  v.  Cham- 
berlain. 6S  Cal.  <tT. 

12.  Realty  lanlTed  —  lavalaatary  tras. 
tee. — Realty  being  Involved,  the  defrauding 
party  Is  held  aa  an  Involuntary  trustee,  and 
equity  will  decree  a  reconveyance.  Civil 
Code,  section  1214. — Qorham  v.  QllBon,  IB 
Cal.  4T9,  483. 

See  Kerr's  Cyc.  Civ.  Code  (Id  ed.),  (  1T4I 
and  note. 

IlL  Rale  mt  '^■veM  emptor'* — Appllea- 
bUtty  af. — Rule  of  "caveat  emptor"  haa 
never  yet  been  carried  to  the  extravagant 
length  of  requiring  a  man  to  deal  with  his 
neighbor  aa  though  he  were  a  thief  or  a 
liar.  Every  vendee  baa  a  right  to  rely- 
upon  the  repreaentatlona  of  his  vendor  as 
to  the  subject-matter  of  the  sale.  Espe- 
cially Is  ttata  BO  where  tbe  truth  or  falally 
of  the  statement  Is  fully  known  to  the 
party  making  It,  and  not  known  to  tta» 
other  party.  Under  such  circumstances, 
although  means  of  Information  are  open  to 
the  vendee,  he  la  under  no  obligation  to- 
make  any  Invest Igatlona  or  to  verify  the 
truth  of  the  vendoT'a  statement.  Nor  does 
It  lie  In  the  mouth  of  the  vendor  to  com- 
plain that  the  vendee  took  him  at  hla  word 
or  believed  in  his  truthfulness.— Bank  of 
Woodland  v.  HIatt,  68  CaL  114;  Senter  V. 
Senter,  TO  Cal.  OlS,  II  Pac.  781;  Dotr  v. 
Swain.  116  Cal.  674,  El  Pac.  171;  Redgrave 
V.   Hurn,   L,.  R.    10   Ch.    DIv.    1. 


tloBB  af  fael,  and  not  of 
opinion.— Qlfford  v.  Carvlll,  »  Cal.  688; 
Cruess  r.  Feaaler,  10  Cal.   116. 

■.    The   deflnlte   statement   as   a   tact   of 
what  party  does  not  know  to  be  truo,  and 

§  156.    DEFENDANT  FBAUDTJIfNTLY  CONCEALINa  HIS  PROPERTY. 

Every  person  against  whom  an  action  is  pending,  or  against  whom  a  judg- 
ment has  been  rendered  for  the  recovery  of  any  personal  property,  who  [1] 
fraudulently  conceals,  sells,  or  [2]  disposes  of  such  property,  with  intent  to- 
Under,  delay,  or  defraud  the  person  bringing  inch  action  or  recovering'  such 
jndgment,  or  with  such  intent  removes  such  property  beyond  tbe  limits  of 
the  connty  in  which  it  may  be  at  the  time  of  the  commencement  of  such  action 
or  the  rendering  of  snch  judgment,  is  punishable  as  provided  in  the  preceding: 
section. 

History:     Enacted   February   14,  1872,  lounded  on  {134  Crlmlaal 
Practice  Act,  SUta.  18S0,  p.  246. 
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HlBS-ltWa  FKAUDULENT   PBBTENSE — COMMON    BARRATar.  [Ft.  I. 

§  166.    FRAUDULEMT  PRETEHSK  SEL&TIVZ  TO  BIKTH  07  INT  ANT. 

Every  person  who  fraudulently  producea  an  iuifant,  falsely  pretending  it  to 
have  been  bom  of  any  parent  whose  child  would  be  [1]  entitled  to  inherit 
any  real  estate  or  [2]  to  receive  a  share  of  any  personal  estate,  with  intent 
to  intercept  the  inheritaJice  of  any  such  real  estate,  or  the  distribution  of  any 
such  personal  estate  from  any  person  lawfully  entitled  thereto,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 
History:     Enacted  February  H,  1872. 

§  167.  SUBSTITUTINO  ONE  CHILD  FOB  ANOTHES.  Every  person  to 
whom  an  infant  has  been  confided  for  nursing,  education,  or  any  other  pur- 
pose, who,  with  intent  to  deceive  any  parent  or  guardian  of  such  child,  sub- 
stitutes or  produces  to  such  parent  or  guardian  another  child  in  the  place  of 
the  one  eo  confided,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  seven  years. 

Hiatory:    Bnacte<I  Febmarr  14,  18T3. 

§168.  COMMON  BARRATRY  DEFINSD.  HOW  PUNISHED.  Common 
barratry  is  the  practice  of  exciting  groundless  judicial  proceedings,  and  is 
punishable  by  imprisonment  in  the  county  jail  not  exceeding  sis  months  and 
by  fne  not  exceeding  five  hundred  dollars. 

History:    Baacted  February  14,  1S72. 

COMMON  BARKATEY.  title  to  tract   o*   land   which   la  In   adverae 

1  Common  barratry— Offenae  of.  posseaBlon  of  anothar.  or  rendering  serrkei 

_    ~.   .        ■   .         .-         .       4.  .     J.   _  ...I              In  acqulaltlon   o(  Buch  title,   does   not  con- 

E.  Givmg  information  of  outstand.ng  title.           ^j,,^^^    barratry,    where    no.hing    tend*    to 

A*  ta  pBFCkBH  •»  adTone  Ulle  by  altar-       show    that    any    of    parties   concerned    have 

■ry.  see  note.  9  L.  R.  A.  92.  fomented  or  attempted   lo  foment  lawsuits 

or    quarrels    about    the    property. — Lucas   v. 

1.     COBKBii    barrator — Oflnae    of    belo«,        pi„o^   ^B  Cal.   It8,   128;  as  under  Civil  Code, 

fonxlslB  in  being  a  common  mover,   eiciter.        section    104,    any    person    clalminB    title    to 

or   mainlainer  of  suits  and  quarrels,   either       ,^^1  estate  In  the  adverse  posseSBion  of  an- 

B  ot  Justice^  or  in   the  country,^  and       mhor  may  transfer  It  with   the  same  street 

.1  possession.     To  participate  In 


such  character  can  be  proved  only  by  show- 


ing  a   number   of   distinct   acts   o(  mlscon-  ^ny  capacity,  whether  as  principal  o 

duct.— Commonwealtli    v.    Davis.    28    Mass.  or   broker.   In   transaction   tor   obtaining   a 

<11  Pick.)   4)2.  transfer  ot  title  to  land  in  that  condition, 

a.    QitirtmK     bfoT^KtloB     of    aatataadliiK  IB  neither  barratrous  nor  champertous. 

1 169.  WHAT  PROOF  IS  REQUIRED.  No  person  can  be  convicted  of 
common  barratry  except  upon  proof  that  he  has  excited  suits  or  proceedings  at 
law  in  at  least  three  instances,  and  with  a  corrupt  or  malicious  intent  to  vex 
an     annoy.  Hlitopy:    Enacted  February  14,  1872. 

1.     CoMncnelBK    tbrce    anlta,    where    one  given   by   defendant   with   malicious   design 

would  have  served  every  Justifiable  purpose.  to   harass   and   oppress   the   debtor,   but   not 

might  have  been  evidence  of  three  acts   of  where    there    was    no    evidence    Of     this. — 

barratry,     had     particular     directions     been  Commonwealth  t.  McCuUough,  It  Mass.  I!7. 

§169a.    ADVERTISING    TO   PROOUBE   DIVORCE.     MISDEMEANOR. 

"Whoever  advertises,  prints,  publishes,  distributes,  or  circulates,  or  causes  to  be 
advertised,  printed,  published,  distributed,  or  circulated,  any  circular,  pam- 
phlet, card,  band-bill,  advertisement,  printed  paper,  book,  newspaper,  or  notice 
of  any  kind,  offering  to  procure  or  obtain,  or  to  aid  in  procuring  or  obtaining, 
any  divorce,  or  the  severance,  dissolution,  or  annulment  of  any  marriage,  or 
offering  to  engage  ot  appear  or  act  as  attorney,  counsel,  or  referee  in  any 
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TH.  VII,  efe.  Vil.l      mSCONDIICT  OP  ATTORNEYS— BUYING  DBHANDS.  H  IW,  Itl 

suit  for  alimony  or  divorce,  or  the  severance,  dissolution,  or  aanulmetit  of 
any  marriage,  either  in  this  state  or  elsewhere,  is  guilty  of  a  misdemeanor. 
This  section  does  not  apply  to  the  printing  or  publishing  of  any  notice  or  ad- 
vertisement required  or  authorized  by  any  law  of  this  state. 

History:  Enacted  as  §1594  FebruBTf  27,  1893,  StaU.  and  Arndts. 
1S9S,  p.  48;  amended  by  Code  Commission,  Act  Marcb  IB,  1901,  Stats. 
and  Amdte.  1900-1,  p.  Hi  unconHtitutional,  see  history,  S  G,  ante; 
ameDdment  re-eoacted  and  section  numbering  changed  to  IGSa  by  Act 
March  21,  1905,  Stats,  and  Amdts.  1906,  p.  649.  The  amendment  con< 
slsts  in  changing  the  word  "nulllt}'"  to  "annulment." 

ADVERTISING  PHOCUBEMENT  OP  X-    S—ie— Wfc«t  witkta  prokiklttoa^Ad- 

DIV0RCE8.  vertlsement    reading:    "Attorneya.    Wm.    R. 

1.  AdvertiBeraeDt  to  Bacure  divorce  caMS.  BlaftRl.  Divorce,  probate  ana  criminal  law 
_    „            „.,.-.■-           .-,...  my   BpeoialtleH.     Notary   public.     CoiiBulta- 

2.  Same— What  within  prohibition.  ,.„„  „„.,  „i,i,  „—„.  .f.j™.  .„a  ,.i„„i,„„_ 

*  tlon  ir«e,     wltn  otnce  aaarflsa  and  telepnone 

1.     Adv«4l-lBK  to  ■««»  tllvore.  eaw.  U  number,    wai    held    to    be    violative    of    the 

ground    (or    dUbarment.    though    the    ftttor-  »bove   Bectlon.— In   re   BlaKgl.    It   Gal.   Ain>. 

ney'»  name  1«  not  elgned   to   the  advertlae-  BGO,  172   Pac.   USO. 

ment. — People   v.    McCabe,    18    Colo.    18E.    St  As  to  tHabsraemt  of  aManera  >■>'  aallelt- 

Am.  St.   Rep.   2T0.   19   L..   R.    A.    S31,    SZ   Pac.  tmg  baalBcaa,   see   State   es   rel.    Macklntoah 

ISO:   following  People  ex   rel.   Colorado  Bar  v.   Rosaman,   G3   Waah.   1,    17  Ann.   Caa.   6ZE. 

Amoc.   v.   Taylor,   31  Colo.    2G0,   TE   Pac.    R14.  II   L.    R.    A.    (N.   8.)    Sil.   101    Fao.   lET.   and 

See.  also.  People  ex  rel.  Moses  v.  Goodrich.  notea,  IT  Ann.  Caa.   6iT;  II  I<.  R.  A.    (N.  B.) 

1»  111.   14B.  821. 

§  160.    MISCONDUCT  BY  ATTOEHBYa    Every  attorney  who,  whether  as 
attorney  or  as  counselor,  either: 

1.  Is  ffidl^  of  any  deceit  or  effusion,  or  consents  to  any  deceit  or  collusion, 
with  intent  to  deceive  the  court  or  any  party;  or, 

2.  Wilfully  delays  bis  client's  suit  with  a  view  to  his  own  gain ;  or, 

3.  Wilfully  receives  an^  money  or  allowance  for  or  on  account  of  any 
money  which  he  has  not  laid  out  or  become  answerable  for; 

— is  guilty  of  a  misdemeanor. 

HIatory:     Enacted  February  14,  1872. 
§  161.    BUYma  DEMANDS  OR  SUIT  BY  AN  ATTORNEY.     Every  at- 
torney who,  either  directly  or  indirectly,  buys,  or  is  interested  in  buying  any 
evidence  of  debt  or  thing  in  action,  with  intent  to  bring  suit  thereon,  is 
guilty  of  a  misdemeanor. 

HUtory:     Enacted  February  14,  18TS. 
ATTORNEY  BUYING  DEMANDS.  by  any  attorney  to  the  asalKnora  that  thesa 


1,  CoDBtruetiou   of  seetion  —  Aa   applying, 


:    they    wer 
.  "^  '     *'        brought  by  the  asstKnee  for  that  purpose. — 

Tullor  T.    Arnold,    38    Cal.    EZl.    BU,    33    Pac. 
2.  Agreement  to  pay  on  iuccesscul  eoneln-       44^ 

"*"'■  ,  5.    -J  J  ■   ,.         1.  '■     ABrceBi«Mt    lo    par    attamera    «ertalii 

S,  4.  Agreement  to  transfer  undivided  interest.  ,„„    „,    .Bcceaafal    coBclaalaa    o(    action 

5.  Assignment  of  claim  against  estate.  which  had  been  appealed  to  supreme  court 

6.  Contingent  fee— Legality.  '«  ""'  ■"''■l  "  ^^'^K  contrary  to  policy  of 
_    -  .     ....      .      vr  •.                    J  ""^     l^'"      I"      resard     to     maintenance.  — 

7.  Ctimmal  intent-Not  presumed.  Malhewaon  v.  Filch,  i!  Cal.  86,  it. 


.  Maintenance — As  an   offense. 


AKTeenenl  («  traaafer  Ii 


1.     Caaalraetlaa  of  ■cetlaa^Aa  applrlaKi  dlvMed    Interea 

whMi. — Construed     not     to     apply     to     caae  tlon   o(   his   eervlcea    In   aecuring   auccesatul 

where  claims  came  to  Arm  of  attorneys  for  termination   of   action   relatltis   to   title   of 

collection,  and  aaslKnment  to  attorney  con-  such  premises  Is  not  Invalid  as  being  contra 

nected   with    such   Arm,   merely   aa   matter  bonoa  morea. — Hoffman   v.  Vallejo,    IB   Cal. 

ot  convenience,   (or   the  purpose   of  collec-  KSt,   E1S;    Ballard   v.   Carr,    48   Cal.   71.    T9; 

Hon.  there  not  havlns  'been  any  aollcltatlon  Howard  v.  Throckmorton,  48  CaL  482,  481, 
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ATTORNEV  MAY  NOT  OBFBND.  WHEN. 


4.  CoBipBrei  Scobey  v.  Robs.  IS  Ind.  IIT; 
Backua  v.  Byron,  4  Mich.  63E:  Thurston  V. 
Ferclvat.  18  liaea.  (1  Pick.)  416;  Lathrop 
V.  Amherst  Bank,  5D  Mass.   (9  Met.)   48». 

5.  AaalnoieBt  of  claln  >«■■>■*  CBfatet 
which  bad  been  approved  and  allowed,  to 
secure  payment  to  an  attorney  of  moneys 
due    blm    for    services    as    attorney    lor 


claim 


,  ia 


'Old  u 


the 


be  was  to  be  reimbursed);  Wright  t.  Teb- 
bitts.  91  U.  a.  »2,  as  L.  ed.  aa;  Stanton 
V.   Embry,    93  U.  8.  G4B,  H  L.  ed.   983. 

Aa  la  validity  at  iwatract  for  ntallascBt 
te«B,  see  notes.  It  Am.  St.  Rep.  197:  »t  Am. 
St.  Rep.  ITE. 

7.  CriMlBBi  lateal  —  NM  wnaaaed.  — 
Criminal  Intent  within  aectlon  will  not  be 
presumed  as  to  an  aaslanment  of  a  claim 
against  a  banlc  to  an  attorney  from  the 
tact  that  he  1h  an  attorney  and  has  brougbt 
the  suit.— Bulkeley  v.  Banlt  of  California, 
68  Cal.  80,   81.   8   Pac.  641. 

8.  Halatraaacco-Aa   aa   oKeaH    does   not 

law,  and  Is  unknown  In  the  laws  of  this 
state. — MatbewBon  T.  Fitch,  22  Cal.  88,  9S: 
Horrman  v.  Vallejo,   4G  Cal.  G84,  E7Z. 


i  of  Cummins,   143  Cal.   E26,   G2T, 
77  Pac  479. 

•.  CaatlBCcat  teea  are  not  void  -as 
against  law  or  public  policy. — Newkirk  v. 
Cone.  IS  III.  449.  See  also  McDonald  T. 
Chicago  ft  N.  W.  R.  Co.,  23  Iowa  170  <dls- 
tingulshlnK  Board  man  v.  Thompson,  2G 
Iowa  487,  which  holds  contract  for  con- 
tingent fee  void,  where  attorney  was  to 
ad.vBnce   all  costs   and   expenees.    for   wblcb 

§161a.     FALSELY  ADVERTISma  AS  AN  ATTOBNEY.    Any  person  other 
than  a  regularly  licensed  attorney  who  advertises  himself  as  practicing  or 
entitled  to  practice  law  io  any  court  of  justice  is  guilty  of  a  misdeiaeaoor. 
History:     Enacted  by  Code  CommUslon,  Act  March  16.  1901,  Stats. 
and  AmdtB.  1900-1,  p.  444,  held  un constitutional,  see  blstory,  Kerr's  Cyc. 
Pen.  C.  i  5.  re-enacted  March  21,  1905,  Stats,  aad  AmdtB.  1905,  i>.  649; 
amended  March  10, 1909.  Stats,  and  Amdts.  1909,  p.  247. 

§  162.    ATTORNEYS  FORBIDDEN  TO  DEFEND  PROSECUTIONS  CAR- 
RIED ON  BY  THEIR  PARTNERS  OR  FORMERLY  BY  THEMSELVES. 

Every  attorney  who  [1]  directly  or  indirectly  advises  in  relation  to,  or  aids, 
or  promotes  the  defense  of  any  action  or  proceeding  in  any  court,  the  prosecu- 
tion of  which  is  carried  on,  aided,  or  promoted  by  any  person  as  district  at- 
torney or  other  public  prosecutor,  withwhom  such  person  is  directly  or  in- 
directly connected  as  a  partner;  or  [2]  who,  having  himself  prosecuted  or  in 
any  manner  aided  or  promoted  any  action  or  proceeding  in  any  court  as 
district  attorney  or  other  public  prosecutor,  afterwards,  directly  or  indirectly, 
advises  in  relation  to  or  takes  any  part  in  the  defense  thereof,  as  attorney  or 
otherwise,  or  [3]  who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  such  action,  upon  any  understanding  or 
agreement  whatever  having  relation  to  the  defense  thereof,  is  guilty  of  a 
misdemeanor,  and  in  addition  to  the  punishment  prescribed  therefor,  forfeits 
his  license  to  practice  law. 

History:     Knacted  February  14,  1872. 


1.  Accepting    retainer — Other   side   may   not 

employ. 

2.  AaRisting  in  defense — Indictment  drawn  as 

(I  i  strict  attornej. 

3.  Giving  retainer — Suspension  when. 

1.     Acpppllav    retman — Other    aide    nay 

not  ewploy. — Attorney  accepting  retainer 
from  defendants  not  to  be  employed  by 
city  thereafter  in  cases  during  prosecution, 
■  rial,  and  appeal  of  same  while  he  was 
acting  as  city  attorney,  violates  his  duty 
as  an  attorney,  and  If  b«  does  bo  be  will  be 


suspended.~In  re  Cowdory,  69  Cal.  St.  SI. 
G8  Am.  Rep.  G4G,  10  Pac.  47. 

3.  AMlatlmc  la  defease  —  ladletHCat 
*r«wB  an  district  attoraer. — Attorney  as- 
Hlstlns  in  defense  In  proeecullon  under  an 
indictment  which  as  district  attorney  he 
had  drawn  up  Is  guilty  of  misdemeanor  and 
will  be  suspended. — People  v.  Spencer,  61 
Cal.    1Z8.   130. 

8.  GlTlBK  retalaer— SnsneaaloB.  wken.— 
Attorney  giving  retainer  to  city  attorney, 
after  expiration  of  his  term  of  office,  by 
which  he  was  not  to  appear  for  the  city  In 
certain  casee  which  were  pending  during  bis 
term  of  office,  will  be  suspended. — In  re 
,  60  Cal.  67,  10  Pac.  68. 
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Tit.  VII,  eh.  VILI  BHIBIKG  COUNCIL — CRIMI>AL  CONTEMPTS,  H  1«S-1M 

§  163.  LIMITATION  OF  PRECEDIHO  SECTION.  The  preceding  section 
<loea  not  prohibit  an  attorney  from  defendiog  himself  in  person,  as  attorney  or 
counsel,  when  prosecuted,  either  civilly  or  criminally. 

HIatory:     Enacted  February  14,  1872. 

§  164.  GRAND  JUROR  ACTINO  AFTER  OHALLENOE  HAS  BEEN  AL. 
LOWED.     [Repealed.] 

HIatory:  Enacted  February  14,  1872;  repealed  March  22,  1911, 
Stats,  and  Amdts.  1911,  p.  434. 

§165.  BBIBINO  BIEMBERB  OF  COMMON  COITNOIL,  BOARDS  07 
SUPERVISORS,  OR  TRUSTEES.  Every  person  who  [1]  gives  or  [2]  offers 
a  bribe  to  any  member  of  any  common  council,  board  of  supervisors,  or  board 
of  trustees  of  any  county,  city  and  county,  city,  or  public  corporation,  with 
Intent  to  oormptly  influence  such  member  in  his  action  on  any  matter  or  sub- 
ject pending  before,  or  which  is  afterward  to  be  considered  by,  the  body  of 
which  he  is  a  member,  and  [3]  every  member  of  any  of  the  bodies  mentioned 
in  this  section  who  receives,  or  agrees  to  receive  any  bribe  upon  any  under- 
standing that  his  official  vote,  opinion,  judgment,  or  action  shall  be  influenced 
thereby,  or  shall  be  given  in  any  particular  manner  or  upon  any  particular 
side  of  any  question  or  matter,  upon  which-  he  may  be  required  to  act  in  his 
official  capacity,  is  punishable  by  imprisonment  in  the  state's  prison  not  less 
than  one  nor  more  than  fourteen  years,  and  upon  conviction  thereof  shall,  in 
addition  to  said  punishment,  forfeit  his  office,  be  disfranchised  and  forever 
disqualified  from  holding  any  public  office  or  trust. 

Hiatory:  Enacted  February  14,  1872,  founded  on  }S  84,  S6.  Criminal 
Practice  Act  (Stats.  1850,  p.  239),  as  amended  April  27,  1863.  Stats. 
1S63,  pp.  645,  646;  amended  by  Code  Commission.  Act  March  IS,  lSOO-1, 
p.  445,  held  unconstitutional,  see  history,  i  5.  ante;  amendment  re- 
enacted  March  21,  1S0&,  Stats,  and  Amdts.  190S,  p.  GEO. 

BRIBING  MEMBERS  COMMON  COUNCIL,        bribe  Jb  family  defective,  It  being  but  aver- 
ETO.  ment    of    legal    conclusion 


1.  Construed— "  Corporate 


(acts   which   constitute   otlente   must   be   a 


o*  t, ,,m i„  M  leged.— People    v.    Ward,    110    Cttl.    S«9,    372, 

2.  Same— "Trustee.'  j,^    ,j  p^^^   gj^ 

3-5.  Indictment-Siifficieney  o(.  ,.     Indictment  which   falls  to  allege  that 

Aa  t*  aecBHiplleea  !■  sItIuk.  and  repelTlBi:  the   corporation  of   which    the   accused   was 

■  bribf.  Bee  note  to  1  SI,  ante.  trustee    was   a    public    or    Quasi    public    cor- 

I.     Conatraed — 'H^arparMttoa,"   as    used    In  poratlon     Is     fatally     defective. — People     v. 

■ectlon.  has  no  reference  to  private  corpora-  Turnbull,   9!   Cal.   630,   6SZ,   29  Pac.  224. 

tlona,  but   referB  solely  to   public  and  quasi  5,      Indlclment   for  bribery  charginK  that 

public  corporations. — People  v.  TurnbuU,  II  gn  certain  day.  a  certain  person  was  a  mem- 

Cftl.  «30.  S31.  29  Pac.  224.  ber   of   a    board    of   supervisors:    that    there 

S.     SsBC — "TrBBtee"  Is  used  In  Such  sec-  was  then  pending  before  that  board  a  mat- 

tlon  In  Its  widest  and  broadest  sense.  BO  that  ter   relating  to   a  certain    franchise   and    on 

directors   of  a   corporation   are   Its  trustees.  said  da> 

—People  V.  Turnbull.  91  Cal.  S30,  G31,  ZS  Pac.  to  said 

224.  corrupt 

I:     ladtctBeat  —  SnMeitnrr     of-  —  Indict-  supervlt 

mem     charging     that     defendant     did     give  IGS  Cal. 

§166.  CBIMINAL  CONTEMPTS.  Every  person  guilty  of  any  contempt 
of  court,  of  either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  committed  daring  the 
sitting  of  any  court  of  justice,  in  immediate  view  and  presence  of  the  court, 
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and  directly  tending  to  interrupt  its  proceedings  or  to  impair  the  respect  due 
to  ita  authority; 

2.  Behavicv  at  the  like  chara«ter  committed  in  the  presence  of  any  referee, 
while  actually  engaged  in  any  trial  or  hearing,  pursuant  to  the  order  of  any 
court,  or  in  the  presence  of  any  jury  while  actually  sitting  for  the  trial  of 
a  cause,  or  upon  any  inquest  or  other  proceedings  authorized  by  law ; 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance  directly  tending  to 
interrupt  the  proceedings  of  any  court; 

4.  Wilful  disobedience  of  any  process  or  order  lawfully  issued  by  any  court ; 

5.  Resistance  wilfully  offered  by  an[y]  person  to  the  lawful  order  or  process 
of  any  court; 

6.  The  c<Hituinacioiu  and  nnlawfnl  refusal  of  any  person  to  be  sworn  as  a 
witness;  or,' when  so  awom,  the  like  refusal  to  answer  any  material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate  report  of  the  proceedings 
of  any  court; 

8.  Presenting  to  any  court  having  power  to  pass  sentence  upon  any  prisoner 
under  conviction,  or  to  any  member  of  such  court,  any  affidavit,  or  testimony, 
or  representation  of  any  kind,  verbal  or  written,  in  aggravation  or  mitigation 
of  the  punishment  to  be  imposed  upon  such  prisoner,  except  as  provided  in 

'^  *'**  *■  Hlatopy:     Enacted  February  14,  1872. 


CONTEMPT  OP  COURT. 
I.  As  to  contempt  of  court — In  prcseneo 

i.  Same — A  specific  criminal  offense. 

i.  Same — Attorney  who  knowingly  pre- 
seotB,  etc. 

I.  Affidavit — Charging  jniige  with  hav- 
inc  wilfully  and  wrongly  ruled. 

!.  Attorney — Committed   for  contempt. 

I.  Same — FaetB  Mt  forth  in  order  of 
commitment  may  not  b«  disputed 
by. 

'.  Same — PewiBting  in  addressing  court 
in  behalf  of  fugitira  client. 

I,  Same — Order  of  commitment  of  — 
Necessary  contents  of. 

t.  Construction  of  section — Writing  let- 
ter to  grand  jury. 

I.  Contempt  in  presence  of  court — Attor- 
ney presenting  scandalous  affidavit. 

1,  Contempt  out  of  presence  of  court — 
Affidavit  upon  which  judgment  of 
punishment  based. 

t.  Same — Person  can  not  be  compelled  to 
testify   against  himself  on   hearing. 

:.  Decree  of  court  not  in  writing — Will 
not  sustain  conviction, 

i.  Same^ — Order  void  for  want  of  juris- 

'.  Jurisdiction — Judge  has  jurisdiction  to 

sit  in  proceedings. 
I.  Same — Superior    court    has    to    judge 


19.  Obstructing,     etc.,     police-officer — By 

legal  process,  contempt. 

20.  Review  on  conviction — In  generaL 

21.  Same— Presumption  on. 

22.  Validity,  etc.,  of  grand  jury — Can  not 

be  assailed  on  contempt  proceedings. 

23.  Witness,  expert — Payment  of  fee  to — 

Duty  to  give  pertineut  evidence. 

1.  An  to  contcHvt  of  e*Hrt — !■  rrrscHr 
St  conrl. — Attorney  presenting  scandalous 
affidavit  Ln  support  ol  application  for 
change  of  JudgeH  constitutes,  within  the 
provisions  of  section  1211.— See  Kerr's  Cyc. 
Code  Civ.  Proc.  {Zd  ed.>,  K  1S09  et  seq.. 
and  notes. 

2.  Sane — A  bvhIIc  erlmlHul  offenH.— Ex 
parte  HoUIh,  59  Cal.  405.  108;  Ex  parte 
Gould,  99  Cnl.  SGO.  361.  ST  Am.  SI.  Rep. 
67,  21  L.  R.  A.  761,  S3  Pac.  112:  Cosby  v. 
Superior  Court.  110  Cal.  <B,  62.  *2  Pac.  4(0; 
McClatchy  v.  Superior  Court,  119  Cal.  413, 
419,  39   L.  R.  A.   e»l,   Gl    Pac.   fi96. 

Ab  to  coBtrmvl  at  conrl  IhIbk  a  ■»«vlfle 
orlBlaal   oBcase,   see   note,    6   Am.   Cr.   Rep. 

3.  Same^Aa     atlaraer    who    kaowlaclr 

vreoeata,  on  behalt  of  his  client,  an  affidavit 
which  contains  averments  attacking  the  in- 
tegrity of  the  Judge  of  such  court,  and 
which  contains  defamatory  matter,  la 
guilty  ot  a  contempt  of  court.- Lnmberson 
v.  Superior  Court,  IGl  Cal.  468,  11  U  R.  A. 
(N.  S.)   Sl»,   91   Pac.  100. 

4.  AOIdBvIt— Chardav  Jadve  nltk  feav- 
laK  wllfolly  aad  nroactoUr  nile4,  and  with 
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knowledge  th&t  rullnK"  Were  erroneoua, 
Bled  In  support  of  application  (or  chnnuB 
of  JudE^H.  after  parly  had  obtained  new 
trial  on  appeal   for  errors   in  rulings   at  a 

rourt  on  tti«  part  of  the  atnant,  notwlth- 
BtandlnE  the  pravlslans  of  the  Code  at  Civil 
Procedure,  section  ITO.  subdivision  A.  au- 
thorizing tillnB  of  afticlavlts  in  support  of 
of    Judi 


that 


irty    I 


.    fair 


rial.- 


.  Superior  Court.  lEl  Cal.  1E8, 
11   I..    R.    A.    {N.   8.)    ei9,    91    Pac.    100. 

Sse  Kerr's  Cyc.  Code  Civ.  Proc.  {2d  ed.), 
It  1203  et  seq„  and  notes. 

fi.  Anomey — CoBBltIe«  for  poBtenpt  on 
an  order  reciting:  that  he  "Interrupted  the 
court  proceedings."  but  without  Betting 
forth    what    he    did:    such    order    does    not 

granted. — Ex  parte   Shortrldge.   S   Cal.  App. 
371.    90    Pac.    478. 

9,     Saae— PaeU    aet     fartk     Ib     artrr    of 


e  ot  co: 


lavit  l! 


nsumcient, 


the  Judgment  Is  void,  and 
will  be  annulled  upon  cerliorarl.— Hutton 
V.  Superior  Court,  UT  Cal.  156.  1B9,  81  Pac. 
409.  See  Overend  v.  Superior  Court.  131 
Cal.  280.  286.  «  Pac.  372;  Rogers  v.  Supe- 
rior Court.   146  Cal.   88,    78    Pac.    J44. 

forbidden  act  la  as  essential   to   guilt  as   In 
the  case  of  charge  of  criminal   offense,   and 


such    Int 


i  the 


t  allei 


I   fatally    detect!' 

t   proceedings    are   absolutely 

V.    Superior    Court.     117    Cal. 

mrt  by  disobedience  of  an  In- 
parte  Qould.  99  Cal.  380.  301, 
p.  67,  21  L.  R.  A.  761.  33   Pae. 


..  90   Pac 


4TS. 


!■   IwkBlf  Of  fiiKltlve  clteat,   after    having 
been  refused  permission  to  do  so.  la  guilty 
of  contempt. — Ex   parte   Shortrldge,    6    Cal. 
App.    371,    90   Pao.    <78. 
8.     Suae — Order  af  connltiiieBt  sf— Nrc 

an  attorney  tor  an  alleged  contempt  ot 
court  must  set  out  the  facts  constituting 
the  contempt  charged,  and  must  show  that 
the  attorney  was  not  at  the  time  In  the 
proper  discharge  of  his  duty  to  a  client 
within  his  rlchta:  and  where  the  order  com- 
mitment   recites   that   the   attorney    while  a 

monlshed  by  the  court  not  to  do  so,  per- 
sisted in  addressing  the  court,  but  falls  to 
ahow  that  he  waa  not  rightfully  and  re- 
spectfully discharging  hia  duty  to  the  court 


9  die 


t.  Is 


jUfflcler 


Shortrldge,    G   Cal.   App.   371,    90    Pac. 

B.  CoKstraetloB  af  BeedoB — ^ 
ler  io  KTBBd  Jnry, — Construed  t 
attorney  guilty  of  contempt  li 
letter  to  the  grand  Jury  In  rell 
the  conduct  and  integrity  of  thi 


thre 


support 


■a.— Mat 
1    Pac.    881. 
Camtrmv*    1 

ppl! 
within 


jning   ! 


1211,  Coda  of  Civil  Procedure— 
V.  Superior  Court,  IBl  Cal.  4BB, 
(.V  S.)    819,   91  Pac.   100. 

See  Kerr'a  Cyc.  Code  Civ.  Pre 
1(1209  et  I 


II.     Cm 
AKdavlt 


and  DOtes. 
It  aat  •!  »■ 
■pOB    wkich    ]Bd| 


LI   L.  R.   A. 
;.   (!d  ed.). 


tally  tor  Ita  violation.— Coal 
ourt,  110  Cal.  45.  62.  42  Pac. 
IB.     Shbc— Order  void  for  ' 


e,    42    Cal. 

Jl.    109,    111. 

Power  ot 


12,    414;    People 


d  by  law.  It  la  esaentlal  to  the  va- 
ot  the  proceedings  subjecting  a  party 
e  and  Imprisonment  that  they  show  a 
n  point  of  Jurisdiction  within  the  pro- 
a  of  the  law  by  which  such  procced- 
Lre  authorized,  for  mere  preflumptlons 
utendmenlB  are  not  to  be  i;idulged  In 
aupport.— Batchelder  v.  Moore,  42  Cal. 


ritlBg  let- 

wrltlng   I 

ting   upon        Cal.  468, 


all  IB  procee«lBtra  to  punish  an  attorney 
contempt    in    having    preaented    to    the 

we.  in  open  court,  an  afUdavIt  acracklnRT 
Judge's    Integrity    and    impugning    his 


1  U  R.  A.   (N.  S.)   619,  t 


before    grand    Jury,    guilty 
B   Gannon,    89    Cal.    641,    643, 


lea 


,   also.   par.   23,    thia   nole. 
Obntraetfng,     etc.,     pollre- 
provpsa,    coaiPiBiit. — Obstrv 


r*r— By 


taking  from  pollce-otflcer  bj 
process  property  taken  by  such  officer  un- 
der search  warrant  amounts  to  a  contempt. 
—In  re  Lowenthal.  74  Cal.  109.  6  Am.  St. 
Rep.   424,   15   Pac.  369. 

ao.     RpvIeTF  ot  raBVlctlBB  of  contempt  of 
court   upon   certiorari    only   upon  point   ot 
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jurisdiction,      Jurlsdlotton    of 

court   in   such 

proceeding  Is  strlclly  limited. 

and  Itfl  Judg- 

ment  wUi  be  held  Invalid,  un! 

lesB  the  record 

of    conviction,    upon    its    lac 

matter   charged    was   within  . 

lurlsdlction    ol 

court. — OtiB  V.  Superior  Couri 

t,   1*8  Cal.  Its. 

82   Pac.    8GS. 

PAI.SB    CFR'ilFICATE: — HALICIOUS   WABRANT.  [Pt.  I. 

23.  Va:Mltr.  etr-.  f  Knnd  Jarr— Can  ■>•( 
be  awiallFd  ob  coBtempt  proeredliiKB. — Va- 
lidity or  authority  ol  a  grand  Jury  can  not 
be  legally  aBsalled  or  called  In  question  by 
wltneHs  Bummoned  before  It,  or  In  contempt 
proceeding!  on  his  refuaal  to  testify  before 
It.— In  re  Gannon,  G9  Cal.  S41,  548.  31  Pac. 
ai.  Sane— FrHDmptlan  en.— On  such  re-  ^^0- 
Tiew    Intendment    or    preaumptlon    can    be  S3.     Wltneu.    expert— FayBCBt    sf    Irr— 

Indulged  against  Che  prlaoner;  the  order  Umty  to  clve  pf-rtlaent  evideaer. — There  la 
must  be  atrlctly  construed  in  his  favor;  no  law  which  authorliee  the  court  in  a 
and  where  an  attorney  has  been  Judged  trial  for  murder  to  order  the  payment  of 
guilty  of  contemptuous  conduct  during  a  the  fee  of  an  expert  witness  out  of  public 
trial,  he  will  be  entitled  to  a  discharge.  funds;  but  where  such  witness  has  been 
where  order  of  commitment  merely  dis-  sworn  there  is  no  doubt  that  he  can  be  re- 
cloees  that  during  the  examination  of  wit-  Quired  to  answer  such  pertinent  and  mats- 
nesB  he  persisted  in  addressing  the  court  rial  questionB  as  may  be  put  to  him.  and 
after  having  been  admonished  not  te  do  so.  can  not  refuse  to  do  so  on  the  ground  that 
It  not  appearing  from  the  record  that  he  he  has  not  been  paid  his  fee  as  an  expert 
was  not  rightfully  and  respectfully  dia-  wltness.—PeopIe  T.  Conte.  IT  Cal.  App.  78t, 
charging  his  duty  to  the  court  and  his  122  Pac.  4G0.  4ET. 
client. — Ex   parte   Shortrldge.    G    Cal.    App.  gee.  also.  par.  18,  this  note. 

an,   ID   Pac   407. 

%lffl.  FALSE  CERTIFICATES  B7  PUBLIC  OFFICERS.  Every  public 
officer  authorized  by  law  to  make  or  give  any  certificate  or  other  writing,  who 
makes  and  delivers  as  true  any  Bueh  certificate  or  writing,  containing  state- 
ments which  be  knows  to  be  false,  is  guilty  of  a  misdemeanor. 

History:  Enacted  February  14, 1ST2;  amended  by  Code  Commtssfon, 
Act  March  16,  1901,  Stats,  and  AmdtB.  1900-1,  p.  446,  held  imcoustltu- 
tloaal.  Bee  hfstorr,  f  S,  ante, 

§  168.     DISCLOSINO  FACT  OF  INDIOTHSNT  OR  PRESENTMENT  HAV- 

INO  BEEN  FOUND  OR  MADE.    Every  grand  juror,  district  attorney,  clerk, 

judge  or  other  officer  who,  except  by  issuing  or  in  executing  a  warrant  of  arrest, 

wilfully  discloses  the  fact  of  aa  information  or  indictment  having  been  made 

for  a  felony,  until  the  defendant  has  been  arrested,  is  guilty  of  a  misdemeanor. 

HIatory:     Enacted  February  14,  1872,  founded  on  !5  223,  224  ot  Act 

Regulating  Proceedings  in  Criminal  Cases  of  May  1.  1851,  Stata.  1861, 

p.  236;  amended  by  Code  Commlanlon,  Act  March  IS,  1901.  Stats,  and 

Amdta,    194)0-1,   p.   445.   held   unconstitutional,   see   history,    j  6,   ante; 

amendment  re  enacted  March  21,  1905,  Stata.  and  Amdta.  1906,  p.  650. 


1.    Co 

■■tc  Mm   "This 

ments  as  well  as  presen 

tments,  the  reason 

section 

Is    founded   upon 

seclions   SZt   and 

ot  the  rule  applying  wit: 

h  as  much  force  to 

the    Criminal    Prs 

dice    Act    (Stats. 

one  as  to  the  other." 

1851,   p. 

2ia>.    extended   t< 

)    embrace    indict- 

§169. GRAND  JUROR  DISCLOSINa  WHAT  TRANSPIRED  BEFORE 
THE  ORAND  JURY.  Every  grand  juror  who,  except  when  required  by  a 
court,  wilfully  discloses  any  evidence  adduced  before  the  grand  jury,  or  any- 
thing which  he  himself  or  any  other  member  of  the  grand  jury  may  have  said, 
or  in  what  maooer  he  or  any  other  grand  juror  may  have  voted  on  a  matter 
before  them,  is  guilty  of  a  misdemeanor. 

HIatory;     Enacted  February  14,  1872. 

§  170.     MALICIOUSLY  PROCURINO  SEARCH  WARRANT.    Every  per- 
son who  maliciously  and  without  probable  cause  procures  a  search  warrant  or 
warrant  of  arrest  to  be  issued  and  executed,  is  guilty  of  a  misdemeanor. 
HIatory:    Enacted  February  14,  1872. 
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§  171.  TTNAUTHORIZED  COMHUmOATION  WITH  CONVICT  IN  THE 
STATE  PRISON.  Every  person,  not  authorized  by  law,  who,  without  the 
permisaion  of  the  warden  or  other  oi!icer,  in  charge  of  any  state  prison,  jail, 
or  reformatory  in  this  state,  communicates  with  any  convict  or  person  detained 
therein,  or  brings  therein  or  takes  therefrom  any  letter,  writing,  literature,  or 
reading  matter  to  or  from  any  convict  or  person  confined  therein,  is  guilty 
of  a  misdemeanor. 

History;  Enacted  February  14, 1ST2;  amended  by  Code  Commission, 
Act  March  16,  1901,  Statu,  and  Amdts.  1900-1.  p.  445,  held  unconstitu- 
tional, see  history.  {5,  ante;  amendment  re-enacted  March  21,  1905, 
8taU.  and  Amdts.  190G.  p.  IGl. 

§  171a.  BBINOINO  CERTAIN  DRUQS  AND  7IREARHS  INTO  OR  NEAR 
PRISONS.  Any  perEon,  not  authorized  by  law,  who  brings  into  any  state 
prison,  town  or  county  jail,  or  city,  or  city  and  county  jail,  or  reformatory  in 
this  state  or  within  the  grounds  belonging  or  adjacent  to  any  such  institution, 
any  opium,  morphine,  cocaine,  or  other  narcotic,  or  any  intoxicating  liquor  of 
any  kind  whatever,  or  any  firearms,  weapons,  or  explosives  of  any  kind,  is 
guilty  of  a  felony. 

HIatory;  Enacted  by  Code  Commission,  Act  March  IS,  1901,  Stats, 
and  Amdts.  1900-1,  p.  44B,  act  held  unconBtltutlonal,  see  history,  f  G, 
Cyc.  Pen.  C,  and  Cyc.  C.  C.  S  4;  re-enacted  March  21,  190B.  Stats,  and 
Amdts.  1906,  p.  SEl,  snbBtantlal  re-enactment  ot  Pen.  C.,  E  180a,  extend- 
ing the  application;  amended  March  14,  1911,  Stats,  and  Amdts.  1911, 
p.  3S4. 
See,  also,  post,  i  ISOIa]. 

g  171b.    EX-CONVIOTS  COHmO  UPON  OR  NEAR  PRISON  GROUNDS. 

Every  person  who,  having  been  previously  convicted  of  a  felony  and  confined 
in  any  state  prison  in  this  state,  without  the  consent  of  the  warden  or  other 
officer  in  charge  of  any  state  prison  or  reformatory  in  this  state,  comes  upon 
the  grounds  of  tiny  such  institution,  or  lands  belonging  or  adjacent  thereto,  in 
the  night-time,  is  guilty  of  a  felony. 

History:     Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats. 

and  Amdts.  1900-1,  p.  44G,  held  unconHtltuttooal,  see  history,  }  G.  ante; 

re^nacted  March  21,  1905,  Stats,  and  Amdts.  19D5,  p.  661. 

§  171c.  TRAMP,  VAGRANT,  ETC.,  COMING  INTO  PRISON  OR  UPON 
GROUNDS  BELONOINO  THERETO.  Any  tramp,  vagrant,  or  person  who  is 
a  known  associate  of  thieves,  who  comes  into  any  state  reformatory  in  this 
state,  or  upon  the  grounds  belonging  or  adjacent  thereto,  and  communicates 
with  any  of  the  inmates  of  such  institution,  without  the  consent  of  the  super- 
intendent or  other  person  having  charge  thereof,  or  who  visits  or  coramuni- 
<-ates  with  any  paroled  pupil  or  inmate  of  such  institution,  with  a  view  to 
induce  him  to  violate  the  conditions  of  his  parole,  or  who  induces  such  paroled 
pupil  or  inmate  to  leave  the  guardian  under  whom  he  has  been  placed  by  the 
superintendent  or  other  head  of  such  institution,  is  guilty  of  a  misdemeanor. 
History:     Enacted  by  Code  Commission.  Act  March  16,  1901,  Stats. 


§172.  SALE,  ETC.,  OF  INTOXICATINO  LIQUORS  NEAR  STATE 
BUILDINOS  AND  GROUNDS.  MISDEMEANOE.  1.  Every  person  who. 
within  half  a  mile  of  the  land  belonging  to  this  state  upon  which  any  state 
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prison,  or  within  nineteen  hundred  feet  of  the  land  belonging  to  this  state 
upon  which  any  reformatory,  is  situated,  or  within  one  mile  of  the  grounda 
belonging  to  the  University  of  California,  at  Berkeley,  or  within  one  and  one- 
lialf  miles  of  the  exterior  limits  of  the  land  on  which  is  located  the  Veterans' 
Home  at  YountvilJe,  Napa  county,  California,  or  within  three  miles  of  the 
university  farm  at  Davis,  or  within  one  and  one-half  miles  of  the  lands  occu- 
pied by  any  home,  retreat,  or  asylum  for  ex-soldiers,  sailors,  and  marines  of 
the  army  and  navy  of  the  United  States,  established  or  to  be  established  by 
this  state,  or  by  the  United  States  within  this  state,  or  within  the  state  capitol, 
or  within  the  limits  of  the  grounds  adjacent  and  belonging  thereto,  sella,  gives 
away,  or  exposes  for  sale,  any  spirituous,  vinous  or  alcoholic  liquors,  is  guilty 
ol  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars,  or  by  imprisonment  for  not  less  than  fifty 
days  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court, 

2.  [License  deemed  prima  fade  evidence.]  The  possession  by  a  person, 
within  the  distances  mentioned  in  paragraph  one  of  this  section  of  any  state 
prison,  reformatory,  grounds  belonging  to  the  University  of  California  at 
Berkeley,  university  farm  at  Davis,  or  of  the  land  on  which  is  located  the 
Veterans'  Home  at  Tountville,  Napa  county,  California,  or  any  home,  retreat 
or  asylum  for  ex-aoldiers  or  sailors,  and  marines  of  the  army  and  navy  of  the 
United  States,  within  the  state  capitol,  or  within  the  grounds  adjacent  and 
belonging  thereto,  of  a  license  for  the  sale  of  spirituous,  vinous  or  malt  liquors 
issued  under  and  by  the  authority  of  the  government  of  the  United  States 
shall,  in  any  prosecution  under  paragraph  one  of  this  section,  be  deemed  to  be 
prima  facie  evidence  of  the  violation  of  the  provisions  of  paragraph  one  of 
this  section. 

HIatory:  Enacted  February  14,  1872;  founded  on  9!  1  and  2,  Act 
April  11,  1865,  Stats.  1866,  p.  108;  amended  April  3,  1876.  CodeAmdts. 
1S76-6,  p.  109;  by  Code  ConimiBBloD,  Act  March  IS,  1901,  StatB.  and 
Amdts.  1900-1,  p.  446,  Act  held  unconstitutional,  see  history,  i  6.  Pen. 
C:  amendment  re-enacted  March  21,  1906,  Stata.  and  Amdta.  190&, 
p.  662;  amended  March  6,  1907,  Stats,  and  Amdta.  190T.  p.  121;  Kerr'a 
Stata.  and  Amdts.  ISDG-T,  p.  623;  March  23,  1911,  State,  and  AmdU. 
1911.  p.  462;  June  11,  191E,  State,  and  Amdts.  1916,  p.  1461.  In  effect 
August  ID.  1916. 

SALE  OF  SPIRITUOUS  LIQUOKS.  M.     Llqnftn  *ik«ii  kept  tor  BcdIclBal  VHP. 

1.  ConBtrucd  const itutioEal.  »*»■"   •=■""«   "   clearly   within    the   grsnerlc 

2.  LiqiiofR     kept     loi     medicinal     porposes—       "™    "^'■"Ks"    as    any    other    animal,    vege- 

i,n,gg.       "^  table    or   mjneral   Bubatanoe  comprising   the 

1.     Conatrurd     eOHlHatioiial,     as     Within  «l™enl> 

the    polios     power    of    the    legislature    and  J.w.^^* 

unaffected  by  adoption  of  new  constitution.  f^e""'  '■ 
—Ex    parte    McClaln,    61    Cal.    436,    4S7,    44 
Am.  Rep.   65*. 

§172a.  SELLING,  ETC.,  OF  INTOXIOATINQ  UQUORS  NEAR  UNI- 
VBRSITT.  MISDEMEANOR.  Every  person  who,  upon  or  within  one  and 
one  half  miles  of  the  univeraity  grounds  or  campus,  upon  which  are  located 
the  principal  administrative  offices  of  any  university  having  an  e^rollment  of 
more  than  one  thousand  students,  more  than  five  hundred  of  whom  reside  or 
lodge  upon  such  university  grounds  or  campus,  sells,  gives  away,  or  exposes 
for  sale,  any  vinous  or  alcoholic  liquors,  is  guilty  of  a  misdemeanor.    Provided, 
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however,  that  the  provisions  of  this  act  shall  not  apply  to  nor  prohibit  the  sale 
of  any  of  said  liquors  by  any  regularly  licensed  pharmacist  who  shall  main- 
tain a  fixed  place  of  business  in  said  territory,  upon  the  written  prescrip- 
tion of  a  physician  regularly  licensed  to  practice  medicine  under  the  laws  of 
the  State  of  California,  when  such  prescription  is  dated  by  the  physician  issu- 
ing it,  contains  the  name  of  the  person  for  whom  the  prescription  is  written, 
and  is  filled  for  such  person  only  and  within  forty-eight  hours  of  its  date. 
l*rovided  further,  that  the  provisions  of  this  act  shall  not  apply  to  nor  prohibit 
the  sale  of  any  of  said  liquors  for  chemical  or  mechanical  purposes. 

History:  Enacted  March  25,  190»,  State,  and  Amdts.  1909,  p.  780. 
In  effact  July  1,  1909. 

SALE  OP  LIQUORS  NEAH  UNIVERSITY.      illtutioii.— In    re    B.    Burke,    IM    Cal.    101. 

1.  ConBtmetion— Conatitutionality   upheld.  "■  P»P-  '66. 

2.  Police  power— ClasaiflcatioD  of  educational  z.    Paiivc  potrcr     n— ■iflcailon  ai  ««■«■- 

institutione.  tloul  iBntltnilou,  held  to  be  a  proper  exer- 

1.     CoBBtroetUa  —  CfnatltatloBalltT       d^  ciae  of   Ctie  police   power   of  the  state   a«   > 

hel4. — Not  violative  of  either  the  fourteenth  baslE    for    a    penal    statute    farbldding-    the 

amendment  of  the   federal  constitution,   or  sale  of  alcoholic  nquors  within  the  purlieus 

of  section  S,  article  I,  or  subdivision  3S.  of  of  such   institutions. — In   re  B.   Burlce,   ISO 

section  tS  of  article  IV,  of  the  state  con-  Cal.   tol,  116  Pao.  TfiB. 

§  173.  DIPOBTINa  FOREIGN  CONVICTS.  Every  captain,  master  of  a 
vessel,  or  other  person,  who  wilfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be  brought  or  sent,  into  this  state,  any  person  who  is  a  foreign  con- 
vict of  any  crime  which,  if  committed  within  this  state,  would  be  punishable 
therein  (treason  and  miaprisioa  of  treason  excepted),  or  who  is  delivered  or 
sent  to  him  from  any  prison  or  place  of  confinement  in  any  place  without  this 
state,  is  guilty  of  a  misdemeanor. 

,  Act 

§174.  BRXNOINa  CHINESE  INTO  THIS  STATE.  Every  person  bringing 
to  or  landing  within  this  state  any  person  born  either  in  the  empire  of  China 
or  Japan,  or  the  islands  adjacent  to  the  empire  of  China,  without  first  present- 
ing to  the  commissioner  of  immigration  evidence  satisfactory  to  such  commis- . 
sioner  that  sueh  person  desires  voluntarily  to  come  into  this  state  and  is  a 
person  of  good  character,  and  obtaining  from  such  commissioner  a  permit 
describing  such  person  and  authorizing  the  landing,  is  punishable  by  a  fine  of 
not  less  than  one  nor  more  than  five  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  less  than  two  nor  more  than  twelve  months. 

IHIitory:  Enacted  February  14.  1S72.  and  embodies  the  material 
penal  provisions  of  the  act  to  prevent  the  kidnaping  and  Importation 
of  MoDgollan  females  for  criminal  purposes,  and  the  kindred  act  of 
March  IS.  ISTO,  Stats.  18T0,  pp.  330  et  seq. 

§  176.     SEPARATE  AND  DISTINCT  PROSECUTIONS.     Every  individual 

person  of  the  classes  referred  to  in  the  two  preceding  sections,  brought  to  or 

landed  within  this  state  contrary  to  the  provisions  of  sueh  sections,  renders- 

the  person  bringing  or  landing  liable  to  a  separate  prosecution  and  penalty. 

History:     Enacted  February  14,  1872. 

§  176.  OMISSION  OP  DUTY  BY  PUBLIC  OFFICER.  Every  wilful  omis- 
fiion  to  perform  any  duty  enjoined  by  law  upon  any  public  officer,  or  person 
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Iioitling  any  public  trust  or  employment,  where  no  speeial  provision  sliaU  bave 
been  made  for  the  punishment  of  such  delinquency,  is  punishable  as  a  mis- 
demeanor. _ 

HIatory:    Enacted  Februarr  14,  1ST2. 

OMISSION  OF  DUTY  BY  PUBLIC  the   county    »eat    of   bla   county   during   » 

OFFICEfi.  Bpeclfled  period  Is  not  a  criminal  olfense. — 

1.  ConBtraction  of  section— Duty  enjoined  by       ^i  parte  Harrow,  47  Cal.  189,  1(0.  1 


S  official  datj.  *■     Same — AvwUe*  I*   rtolatlaa  by  kealtk 

altb  of-         ~ 


2,  Same— Applies  to   violation   by  bealtb  of-      •""'  "'  section   r«qulrlnK   th»   health   of- 
•  fli^nr   of   city,   before   he   Issues   his   permit 


lor  interment,  to  demand,  r 
the  proper  certtflcate  of  death  and  make  It 
bis  duty  to  Issue  the  permit  upon  receipt  of 
I.     Coastraelloa      »f      aeetlaB— DatT      ea-       ''"'^*'    certlflcate.— Ei  parte  Xeeney,    H   CaL 
talard  br  latr  Is  ameUl  taty.  an  act  to  be        3ai,  110.  Xi   Pac  14. 

performed  by  the  Incumbent  of  the  office  lit  3.     Hcfasal    at    aa    oflecr    t«    perform    a 

his  ofllclal  capacity,  and  not  a  quallricatlon  >ablle  dnir  amounta  to  an  omission  In  that 
or  condition  which  a  person  must  possess  resard  and  Is  a  misdemeanor  under  this 
In  order  to  continue  to  hold  an  office;  thus  section. — Cassldy  v.  Cannon,  It  Cal.  App. 
failure  of  a  county  treasurer  to   reside  at       42S,  41T,  Itl  Pac.  IBS. 

§  177,  OFFENSES,  WHEN  MISDEBIEANORS.  When  an  act  or  omission 
is  declared  by  a  statute  to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punishable  as  a  misdemeanor. 


§178.    OFFICERS  OF  OOBPORATIONS  NOT  TO  EMPLOY  CHINESE. 

[Repealed.] 

History:  Bnacted  February  13,  1S80,  Code  Amdts.  ISSO  (Fen.  C,  pt), 
p.  1;  repealed  by  Code  Commission,  Act  March  IG,  1901,  Stats,  and 
Amdta.  1900-1.  p.  446,  act  held  unconstitutional,  see  history,  i  S,  ante; 
re-repealed  March  21,  190E,  Stats,  and  Amdts.  19DE,  p.  652. 

§179.     COBPOKATIONS    NOT    TO    EMPLOY    CHINESE,      PENALTY. 

[Repealed.] 

Hlitory:     Enacted  February  13,  18S0,  Code  Amdts.  IgSO  {Pen.  C.  pt.), 

p.  2;  i-epealed  by  Code  Commission,  Act  March  16,  19D1,  Stats,  and 

Amdts.  1900-1.  p.  446,  act  held  unconstitutional,  aee  history,  S  6,  ante; 

re-repealed  March  SI,  1905,  Stats,  and  Amdts.  1905,  p.  662. 

1.     Mnnleipal  ordlaaaee  making  it  unlaw-        In  the  police  power, — Ex  parte  Kuback,  IS 

ful    for    any    contractor    to    employ    Chinese        Cal.  2T1,  ITS,  SO  Am.  St.  Rep.  MS,  »  L.  R,  A. 

labor  Is  unconstitutional,  as  not  belngr  with-       482.  34  Pac.  TS7. 

§180.  COUNTY  TREASURER  SHALL  NOT  RECEIVE  PRIVATE 
MONEYS  ON  DEPOSIT.  Any  county  treasurer  who  shall  accept,  or  allow, 
any  deposit  in  the  county  treasury  of  moneys  from  any  private  and  unofBcial 
source,  is  guilty  of  a  misdemeanor,  and  shall  be  punished  by  imprisonment  in 
the  county  jail  for  not  less  than  six  months  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  five  hundred  dollars  and  not  more  than  five  thousand 
dollars,  or  botb  such  fine  and  imprisonment,  in  the  discretion  of  the  court,  and, 
in  addition  thereto,  shall  forfeit  his  ofiBce. 

History:     Enacted  March  3,  1S9T,  State,  and  Amdts.   1S97,  p.  56. 

§180[a].  PROHIBITINQ  THE  RRINOINO  OF  CONTRABAND  ARTI- 
CLES ON  PRISON  GROUNDS.  Any  person,  not  authorized  by  law,  who 
brings  into  either  of  the  state  prisons  of  the  state  of  California,  or  any  reform- 
atories therein,  or  within  the  grounds  of  such  institutions,  any  opium,  mor- 
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phine,  cocaine,  or  other  narcotics,  or  any  intoxicating  liquors  of  any  kind 
whatever,  or  firearms,  weapons,  or  explosives  of  any  kind,  is  guilty  of  a  felony, 
and  upon  conviction  thereof  shall  be  punished  by  imprisonment  in  the  state 
prison  for  a  term  not  less  than  one  nor  more  than  five  years,  and  shall  be 
disqualified  from  holding  any  state  office  or  position  in  the  employ  of  this  state. 
Htatory:     Enacted  Febniai?  10,  18S9,  Stats,  and  Amdts.  1899,  p.  1, 

and  numbered  i  ISO,  a  substantial  re-enactment  of  S  ITla,  ante,  extend' 

ing  the  scope  ot  its  application. 

§180a.    BBINOINa    HABCOTIOS,    INTOXICATINO    LIQUOBS,    FIBE- 
AKHS,  ETC.,  INTO  STATE  PRISONS.     [Repealed] 

History:     Enacted  March  S,  19Q1,  SUts.  and  Amdts.  1900-1,  pp.  107, 
108;  repealed  March  21. 1905,  Stats,  and  Amdts.  1906,  p.  6&2. 

§181.  INTRINOEMENT  OF  PERSONAL  LIBERTT  OB  ATTEMPT  TO 
ASSUME  OWNERSHIP  OF  PERSONS.  PENALTY.  Every  person  who 
holds,  or  attempts  to  hold,  any  person  in  involuntary  servitude,  or  assumes, 
or  attempts  to  assume,  rights  of  ownership  over  any  person,  or  who  sells,  or 
attempts  to  sell,  any  person  to  another,  or  receives  money  or  anything  of  value, 
in  consideration  of  placing  any  person  in  the  custody,  or  under  the  power  or 
control  of  another,  or  who  buys,  or  attempts  to  buy,  any  person,  or  pays  money, 
or  delivers  any  thing  of  value,  to  another,  in  consideration  of  having  any 
peraon  placed  in  his  custody,  or  under  his  power  or  control,  or  who  knowingly 
aids  or  assists  in  any  manner  any  one  thus  offending,  is  panishable  by  impris- 
onment in  the  state  prison  not  less  than  one  nor  more  than  ten  years. 
History:     Baacted  Marcb  16,  1901,  SUts.  and  Amdts.  1900-1,  p.  330. 


CHAPTER  Vm. 

CONSPIEACr. 

f  162.  Criminal   eonapirBcr   defined   and   pan-       %  184.  Orert  aet,  when  noMMary.     [PlaM  of 

iahment  fixed.  trial,] 

I  183.  No  other  conspinciea  puniBhabte  erim-      |  1813.  Wearing  rmek,  falae  whiskers,  etc. 

§  182.     CRIMINAL  CONSFIRACT  DEFINED  AND  PUNISHMENT  FIXED. 

If  two  or  more  persons  conspire : 

1.  To  commit  any  crime; 

2.  Falsely  and  malidoiuly  to  indict  another  for  any  crime,  or  to  procure 
another  to  be  charged  or  arrested  for  any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action  or  proceeding ; 

4.  To  dieat  and  defraud  any  person  oS  any  pr<^>erty,  by  any  means  which 
are  in  themselves  criminal,  or  to  obtain  money  or  property  by  false  pretenses 
or  by  false  promises  with  fraudulent  intent  not  to  perform  such  promises; 

5.  To  commit  any  act  injnxious  to  the  pnbUc  health,  to  public  morals,  or  to 
pervert  or  obstruct  justice,  or  the  due  administration  of  the  laws. 

They  are  punishable  as  follows : 

[Punishment]— When  they  c(»ispire  to  commit  any  feloi^,  or  to  commit  any 
act  injurious  to  the  public  health,  or  to  public  morals,  or  tending  to  pervert 
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or  obstmet  justice,  or  the  due  administration  of  the  laws,  they  shall  be  punish- 
able in  the  same  manner  and  to  the  same  extent  as  in  this  code  provided  for 
the  punishment  of  the  commission  of  the  said  felony  or  act,  respectively. 

When  they  conspire  to  do  any  oS  the  other  acts  described  in  this  section  they 
shall  be  punishable  by  imprisonment  in  the  county  jail  or  state  penitentiary 
not  exceeding  two  years,  or  by  a  fine  not  exceeding  five  thousand  dollars,  or 
both,  and  cases  of  such  conspiracy  may  be  prosecuted  and  tried  in  the  superior 
court  of  any  county  in  which  any  overt  act  tending  to  effect  such  conspiracy 
shall  be  done. 

HKtory:     Enacted  Febmary  14,  1872.  [oaoded  on   1 102  Criminal 

Practice  Act,  Stata.  1S60,  p.  242;  amended  Harcb  30,  1S74,  Code  Amdts. 

1ST3-4,  p.  426;  amendment  approved  May  &,  1919,  Stats,  and  Amdta. 

1919,  p.  170. 


CONSPIBACr. 

1.  Boycotting — It««tiaint  by  iojunction. 

2.  ConBtrnetion  of  aection — Aj  to  juris- 

diction. 

3.  Conspir&cy — As  to  geiierHlly. 

4.  Same — Combination    for   just    defense 

6.  Same — To  bring  an  action  of  elaodeT 
witbont  canae. 

6.  Same— To   cause   ioBuboTdination,   dis- 

loyalty, ete. 

7.  Same — To  commit  a  conspiracy. 

8.  Same — To  commit  a  felony, 

9.  Same — To  commit  larceny. 

10.  Same — To   compel   one   to   sign    bank 

11.  Defense  tbat  conspiracy  has  been  eon- 

12, 13.  Definition   of   coaspimcy — In   general. 

14.  Same— The  gist  of  the  offense. 

15.  Same — Means  for  carrying  into  effect 

— Need  not  be  agreed  upon. 
18.  Determined — Not   by  nature   of  prop- 
erty to  be  obtained. 
17-19.  Eacb     conspirator     responsible  —  For 
acts  and  conduct  of  otbers. 
20.  Same — Overt  act   committed   by   one. 
21,32.  Same — Personally     er    physically     in- 

capabls  of  committing  offense. 
23, 24.  Evidence — As    to    evidence    of    con- 

25.  Same — Cirenmslaatial  eTidenee. 

26.  Same — Court  may  reverse  the  ordinary 

27-  30.  Same— Declaration  of  conspirator — 
Made  pending  the  conspiracy. 

31-  33.  Same — Same — Same — Act  or  declara- 
tion of  one  eoDspirator  or  accom- 
plice. 

34, 35.  Same — Same — Same — Declaration  not 
in    furtherance    of   the    accomplish- 

36,  37.  Same — Same — Subsequent    to    comple- 
tion of  purpose. 
38.  Same — Oreat  latitude  allowed  to  prose- 
en  tion. 


39.  Same — Identity — Bules  of  evidence  »e- 
laied. 
40-  43.  Same — Otbei  crimes — Admissibility  of 
evidence  of. 

44.  Fellow-conspirators — Jointly   engaged. 

45.  Same — Oeneral  rule. 

46.  Husband    and    wife — Conspiracy    can 

not  exist  between. 

47.  Same — Conspiracy     between     husband 

and  wife  and  third  parties. 
48-  50.  Indictment — As  to  sufficiency  of. 

SI.  Same — Charging     conspiracy     to     de- 
fraud— Actual  possession   of  money 
— Need  not  be  alleged. 
62.  Same — Charging  conspiTacy  to  present 

worthless  bail  bond. 
53.  Same — Charging    three    separate    pro- 
visions violated — Not  duplicitous. 
S4, 55.  Same — Means  by  which  to  accomplish 
unlawful  act- Need  not  be  set  forth. 
58,  Same — Offense  to  be  committed — Need 

~  not  be  alleged. 
57.  Same — One   conspirator  may   be  sepa- 
ratel;  informed  against. 
58-  63.  Instruction — In  gereral. 

64.  Jurisdiction   and   venue  —  Jurisdiction 
of  offense. 
6S-  67.  Same — Venue  of  the  crime. 
68-  70.  Merger — In  general. 

71.  Same — Completed    offense    of    higher 

72.  Same — Completed     ofFense     of     same 

73.  Place  of  conspiracy— As  to  allegation 

reapacting. 

74.  Police-officer   convicted — Removal. 

75.  Question   for  jury— Whether  act  part 

of   conspiracy. 
78.  Sentence — As  to  generally. 

77.  Same— Imprisonment  to  work  out  fine. 

78.  Trade — Conspiiacy    against — Combina- 

tion to  fix  prices. 

79.  Same— &me — Same  ■ —  Agreement    be- 

tween wholesale  bakers. 

80.  Same — Same — Same  —  Indictment  — 

Sufficiency  of. 
61.  Same — Same — Punishment  —  Act   does 
not  designate  place  of  imprisonment. 
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BOTCOTTINO— CONSPIBACr- 


I.     BoTcottlBK — Heatralnt    br     l>jH>etl*a. 

— Act  of  March  10,  1901  (Stats.  180S.  p.  189), 
provldEng  that  no  combination  between  two 
>    be 


doni 


any  i 


t   In 


mplat 


f  tur-* 


y  trade  dispute  between  em- 
ptoyera  or  employees,  shall  be  deemed 
criminal,  nor  shall  those  engag'ed  therein 
be  Individually  or  olherwlae  punishable  for 
crime  of  conspiracy  It  euch  act  committed 
by  one  person  would  not  he  punishable  as 
crime,  nor  shall  any  restralnlns  order  or 
Injunction  be  Issued  with  relation  there- 
to,    provided     that     nothlns     1°     act     shall 


trued     1 


luthor 


threats     then 
jrlve 


of.     by     s 


leh 


vlo- 


vlaion,  does 
to  restrain  boycott  of  complainant's  busi- 
ness during  strike,  by  means  of  pickets 
Btandlns  In  front  oF  complainant's  place  Of 
business,  bearlns  slg-ns  and  transparencies 
derogatory  to  complainant,  but  court  has 
no  power  to  enjoin  defendants  from  mere 
expression  of  opinion,  at  any  time  or  place 
as  to  platntlCF  and  Its  business,  which  ex- 
prBBelona  merely  constitute  slander, — Qold- 
berg-.  Bowen  &  Co.  v.  Stablemen's  Union, 
149    Cal.    119,    IGI,    tt   Pac.    80fl. 

Z.  CoBstnietlfiK  ot  sevtloB^Aa  to  JdtIb-* 
AletloB. — Superior  court  haa  no  Jurisdiction 
to  try  defendant  tor  conspiracy,  and  hence 
Judgment  ol  conviction  by  the  superior 
court  la  void  and  does  not  constitute 
Jeopardy. — People  t.  Hambarg,  81  Cal.  16S, 
473,  11   P«e.   IBS. 

As   t*   JarlaUcttCB    ■■4   tchsc,    see    pars. 

at -SI. 

S.  C^aBspiracy — A*  tm  aieticnilly.  —  Where 
persons  enter  on  an  unlawful  purpose  with 
the  Intent  to  aid  or  encourage  each  other 
In  carrying  out  thetr  design,  they  are  each 
criminally  responsible  for  everything  re- 
sulting from  such  purpose,  whether  speclfl- 
cally  contemplated  or  not.— Turner  v.  State, 
•7  AU.  ET,  12  So.  &t. 

Aa  (•  deflattloB  »t  tmut»lme]r,  see  pars. 
11' IS.  this  note. 

4.  Sane — GoasblaatloB  for  Jaat  defenee 
la  BO*  •  conspiracy. — Golns  T.  State,  46 
Ohio  at.   4ET,   21   N.   B.   4TS. 


profane,  scurrilous  and  abusive  language 
respecting  the  government,  the  constitu- 
tion, the  military  and  naval  forces,  and  the 
like.  Is  charged.  It  has  been  held  that  the 
Indictment  must  further  allege  that  re- 
ports of  such  language  and  declarations 
charged  were  made  or  conveyed  with  the 
Intention  to  Interfere  with  the  operation 
and  success  of  the  military  operations  of  the 
government;  that  Is,  the  acts  complained 
o(  must  be  connected  with  the  military 
operations  of  the  government. — Bee.  among 
other  cases.  United  States  v.  Schulie,  S63 
Fed.  STT;  Shllter  v.  United  States,  iBI  Fed. 
721:  SchuKe  v.  United  States,  1S9  Fed.  1S9: 
Ooldcnsteln  v.  United  SUtes,  »5»  Fed.  9»8; 
Stephens  v.  United  States,  2E1  Fed.  E30: 
Guggoli  V.  United  States,  ZtZ  Fed.  TS4: 
Howenstein  v.  United  States,  S63  Fed.  1: 
Froffltt  V.  United  Slates,  864  Fed.  299; 
Sykes    v.    United    States,    ISl    Fed.    91G. 

7.  Bane — To  ee~Bilt  a  eoBaplracy  Is  an 
Indictable  offense  under  section  ST.  Federal 
Penal  Laws  (Act  Uarcb  1,  1909,  c  321.  SG 
Stats,  at  L..  1S08,  T  Fed.  Stats.  Ann.  2d  ed., 
G31,  Comp.  Stats.  191S,  10201).— United 
States   V.   Ram    Chandra,    2E1    Fed.    BSG. 

a  Bane— Ta  eonntt  ■  teloay,— Not 
merged  \fl  the  felony  when  committed;  and 
the  distinction  between  the  "conspiracy" 
and  the  "felony"  ie  Illustrated  by  the  rule 
that  no  steps  toward  carrying  out  the  con- 


aplra 


I    shoi 


;    It    1 


the 


;y  that  constitutee  the  offenHe,  and 
successful  accomplishment  of  the 
ultimate  design  of  the  combination. — Colo. 
Hamilton  v.  People,  14  Colo.  801.  61  Pac  425. 
Coaa.  State  v.  Thompson,  10  Conn.  720,  38 
Atl.  SG8.  Hleh.  People  v.  Summers,  IIB 
Mich.  EST,  78  N.  W.  818. 

As  to  merger  of  conapfraey.  see  pars.  68- 
72,   this  nots. 

».  Sane — To  eamailt  larceay  ends  only 
when  the  spoils  are  divided. — Cdbb.  State 
V.  Thompson,  89  Conn.  720,  88  Atl.  8«l.  III. 
Spies  V.  People.  122  111.  1,  S  Am.  St.  Rep. 
810,  12  N.  E.  BOB,  IT  N.  E.  89B.  Hick.  People 
V.  Richards.  1  Mich.  2IS.  El  Am.  Dec.  7G. 
W.  If.  People  V.  Davis,  67  Alb.  L.  J.  170. 
—       Baker  v.  State.  80  Wis.  418,   GO  H.  W. 


wKhont  canae,  knowing  that  no  cause  of 
action  exists,  or  Ihat.  a  cause  of  action 
existing,  to  maintain  It  by  false  testimony 
or  other  unlawful  means,  sustains  charge 
of  conspiracy. — People  v.  Daniels,  105  Cal. 
262,   207,   18   Pac.   710. 

<.  Same — To  eaase  InaBbardlnatlOB.  dla- 
leyalty,  etc.,  la  a  crime  punishable  under 
the  espionage  act.  The  Intent  with  which 
the  act  complained  of  Is  not  an  element  of 
the  otiense,  and  for  that  reason  the  indict- 
ment need  not  aver  that  the  act  weib  done 
"wilfully,"  especially  where  It  Is  alleged 
that  the  acts  were  done  unlawfully  and 
feloniously;  or  that  the  accused  persons 
conspired  to  do  speclOc  acts,  the  gist  of 
the  oCFense  being  the  act  of  conspiracy 
Itaelf;  but  where  the  uttering  of  dlsIoyaJ. 


G18. 
10. 


ime — To  eeape)  one  to  alga  bsak 
ehrcic  and  then  take  it  from  him  by  force 
Is  a,  conspiracy  to  rob. — People  v.  Richards. 
«7    Cal.    412.    422,    66    Am.    Rep.   71«,    7    Pac. 

II.  Defeaae  that  eoBaplraey  kaa  bees 
ceBSBniMiate^l  can  not  be  Interposed  to  an 
Indictment  charging  a  criminal  conspiracy. 
— United  States  V.  Ram  Chandra.  1G4  Fed. 
630. 

Aa  to  asergcr  of  eoasplraey  la  eonpleted 
eHeaac,  see  pars.  88-71.  this  note, 

IS.  Deflaltloa  ot  eoaaplraey  so  as  to  In- 
clude alt  the  elements  and  all  the  instances 
Is  dlffloult  to  accomplish;  the  majority  of 
the  courts  are  content  with  a  deacrlption, 
rather  than  a  deflnltton  of  the  offense,  aa 
an   agreement  knd  ccmblnatlon  ot  two   or 
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more  perBona,  by  som*  concerted  action,  to  of  hla  assoclKtea  or  confaderatu  eommlttcd 

do  or  accomptiBb  some  criminal  or  unlawful  In    furtherance    of    anr    proaecutlon    of    the 

purpose,     or    to    accompllBh    soma    purpose,  common   dealcu   for  which   ther   combine. — 

lawful   In    ilBelf.    by   criminal   or    unlawful  Peopla  v.  Creeks.  110  Cal.  IM,  14*  Fac.  811. 
means.— Cal.  People  v.  Richards,  B7  Cal.  41»,    -       ij.     Each    conspirator    Is    responsible    (or 

416,   56  Am.  Rep.   716.   7    Pac.   828;   People  v.  everythInK  done  by  falB  confederates  which 

Daniels.  lOS  Cal,   2S2.  1ST,  IS  Pac.  720;  Peo-  (oilowB  incidentally  In  the  execution  of  the 

pU    V.    Holmes,    118    Cal.    144.    486,    6D    Pac.  common  destsn  for  which  they  combine,  but 

476.     IIU   Spies    V.    People,    122    111,    1.    S   Am.  if   „„,    member  of   the    party    departs   from 

St.  Rep.   S20.   6   Am.  Cr.  Rep.  6SJ,  6  Am.  Cr.  the  original  dealKn  aa  agreed  on  by  all  the 

Rep.    670.    12   N.    E.    8S6.    IT    N.    E.    898.     Ky.  members    and    does   an   act    which    was    not 

Standard  Oli  Co.  v.   Doyle,  118  Ky.   SSS.  Ill  only  i,„t  contemplated  by  those  who  entered 

Am,  81.  Rep.   331,  82  S.  W.  271.    Mnmrn.  Com.  into   the   common   purpose,    but    was    not   In 

V.    Hunt.    46    Maaa.    (4    Mete.)    Ill,    38    Am.  furtherance    thereof,    and    not    the    natural 

Dec.    346.     Moml.   Lindsay    V.    Montana    Fed-  q^  legitimate  conaequences  of  anything  con- 

«ratIon  of  Labor.   ST  Mont.   264,   127  Am.  St.  nected  therewith,  the  person  guilty  of  such 

Rep.    732.    IS   L.   R.    A.    (N.    S.)    T07,    BE   Pac.  act.   If   It   was   Itself  unlawful,  would   alone 

127.     \m.    Harris    v.    Com.,    113    Va.    746,    3a  bo   reaponslble  therefor.— Paople   v.   Creeks. 

I..    R.    A.    (N.    S.)    458,    73    S,    B,    661,     Wla.  i7o  Cal,   368,   14S   Pac   821. 

Randall   v.   LonatorfT,    128    Wis,    147,    fi   Ann.  „      ,       , „      ^    .^  ,„_.    . 

c...  .71, .  u  R.  A.  m.  s.)  .1..  1..  N.  w.  ,„  „  ,„•::?.„;,  ^„."";r"»™  *." 

''  guilt  ^equally    upon    all    the    coconspirators 

See,    also,    authorities    cited    in    notes.    El  as  we'll  as  upon  the  one  who  actually  does 

Am.    Dec.     82;     ISO    Am.    St.     Rep,     268;     12  or     performa     the     act.— Prollltt    v.     United 

L.  R.  A.   193.  States.    164   Fed.    191. 

13.  No  person  hss  any  right,  by  violence  As  (■  o*prt  act.  see.  post,  |  134  and  note. 
or  unlawful  raeana,  to  prevent  another  from  „,  Sam*— Pe«.ii«IIy  «  rhy.leally  I.. 
exercising  a  lawful  trade  or  calling,  or  „^„|,„  „t  nwamlBg  »m^amt  charged. 
from  doing  any  other  lawful  act.  and  if  conlemplated.  accused  may  be  guilty  o( 
iwo  or  more  persona  conspire  together  lo  conspiring  to  commit  the  offense.  Thus, 
prevent  another  person  from  doing  such  where  several  convicts  confined  In  Folsom 
acts,  and  while  engaged  in  carrying  out  3^^,^  Prison  conspired  to  escape  therefrom. 
such  conspiracy  they  commit  a  felony,  or  which  In  and  of  Itself  Is  a  crime  under  sec- 
some  other  unlawful  act  not  amounting  to  (,„„  ^j;^  ^^^^  ^^^  accused  and  others  sepa- 
a  felony,  they  are  all  liable  for  the  acts  of  j^,^^  ^^om  the  body  of  conspirators  after 
any  one  of  their  number  done  In  pursuance  gf^ng  outside  the  prison,  and  some  one 
of  such  conspiracy.— Peopla  v.  Holmes,  118  ,„  ,1,^  main  body  of  prisoners  shot  and 
Cal,  441.  466.  60  Pac.  8T6.  killed    a.    pursuer,    accused    was    held    prop- 

14.  Sane — Tke  Elst  of  the  aScBae  Is  the  eriy  convicted,  although  It  was  not  shown 
unlawful  combination. — ProDltt  v.  United  that  he  was  with  the  body  of  prlsonera 
States.    Z64   Fed.   209.  some    one    of    which   Ored   the   fatal    shot, — 

13.      Same— Me...  tor  earry!..  Int.  el[e«t  ^'OP"*  '■  Wood.   146  C«L  660.  T»  Pac.  367. 
need    not    be    specifically    agreed    upon.    In  21.     A   similar    holding  as   to    liability   of 

•rdar    lo    render    the   unlawful    combination  an     accused     personally    or    physically     In- 

crlminal.- Howenberg  v.  United  States,   263  capable  of  committing  the  offense  charged. 

Fed.    1.      See    Proffltt    v.    United   States,    164  who  entered   Into  a  conspiracy  with   others 

Fed.   109.  to   commit   It   la   found,    among   other   caaea. 

1«.      DeteralMd — NM  by  utnie  of  prop-  In  the  following:    Cole.  Solander  v.   People. 

«rtr  t*  be  ablaUed,  but  by  Intended  fraud  1  Colo.  48,    Iowa.  State  v.  Croflord.  133  Iowa 

or  cheat.— People  v.  RIcharda,   1  Mich.  HI.  478,   110  N.  w.   BBl,    Tea.  Quillin   v.   State. 

61  Am,   Dec.   76.   78.  79   Tei.    Cr.Rep,    497,    (    A.    L.    R.    773,    1S7 

17.  BSaeb  »»»lral*r  resMaslble  —  Far  S.  W.  199.  Ffd.  United  States  v,  Holte. 
act.  .>d  ».d>ri  or  alher..— Each  con-  "*  "■  »  ""■  "  ^  «^  "04.  L  R.  A.  191BD. 
splrator,  so  far  aa  regards  prosecution  of  "'■  '^  S"P-  ^^t-  "eP-  "I;  United  States  v. 
common  design.  Is  responsible  (or  whatever  R«hinowlch,  333  U.  3.  78,  69  L.  6d.  1211.  16 
was  said  or  done  by  any  one  of  them  in  ^^P-  Ct.  Rep,  683;  United  States  v.  Martin. 
furtherance  of  that  design  a.  part  of  the  *  Cliff,  166,  Fed.  Caa,  No,  16,738;  United 
res  gest*;  thus  a  person  who  conspires  with  8'alea  v.  Bayer.  4  Dill.  487,  Fed.  Cas,  No. 
others  to  commit  a  robbery  Is  liable  for  a  »*-S":  United  Stalea  v.  Stevens.  44  Fed. 
homicide  committed  In  pursuit  of  such  con-  '"•  Chadwich  v.  United  Stales.  141  Fed, 
Bplracy People  v    Pool     27   Cal    572  ^^^-  "  ''■  *-'  *■  ***■  Cohen  v.  United  Stales. 

.       ,'         „  '        ,    '  ^   ',  ■    .  167  Fed.  661,   86  C.  C.  A.  113;  United  States 

A.    ..    fell.w-eo»plr.t«».    bel.g    i.l..Ir  .,    ^yman,   190  Fed.   414;  Roukoua  v.  United 

liable,  see  para.  44,   4B.   this   note.  3,^^^,      jj5     ^^^      j^j      ^^5    ^     ^      ^      ^^^, 

Aa  ta  cvldeacc  af  deelaratloaa  af  (etlow-  United  States  v.  Rhodes.  Ill  Fed.  GIS;  Ta- 

cawplralors,  see  para.    17-37.   this  note.  pack    v.    United    States,    120    Pod.    446,    lS7 

18.  If  several   parties  conspire   or  com-  C.  C.  A.  31, 

bine    together   to   commit  an    unlawful   act  aa«   valaable   dlseualam    of    tbe   ^acstloH 

each  is  criminally  responsible  for  the  acts  froas  all  ■■(■«•  and  collection  of  authoii- 


lOT 


Digitized  by  Google 


•nt.  Tit.  ek.  vin.1 


CONSPIRACY— a  VtOBNCB—OECLAmATIOira. 


flI83 


.    7tt-T>l,    and 


ties    la    notM    In    E    , 
L.   B.   A.   1»1GD.   tSl. 

2S.  EvMCBCc — As  1«  evMcBce  »t  «•■- 
•piracy  generally,  see  People  v.  Majora.  8S 
Cal.  ISS.  SI  Am.  Rep.  ZSS.  6  Am.  Cr.  Rep. 
<8G,  3  Pac.  EBTi  PeopI*  v.  Stevens,  ES  Cal. 
Ill  »  Pac.  711;  People  v.  Bentley,  7fi  Cal. 
40T.  17  Pac.  iSS:  People  v.  Irvrln,  TT  Cal. 
494,  20  Pae.  ES;  Oreen  v.  Superior  Court. 
78  Cal.  GEe,  11  Pac.  307.  G41:  People  v. 
Hamberg,   »4   Cal.    4f8,   il   Pac.   298. 

Am  m  wketber  act  ■  |iar(  of  eoninaa  !«• 
■ICB  bclDS  a  tneatlOB  for  tke  jDrr.  see  par. 
7G.  this  note. 

24.  Th*  prosecution  need  not  prove  all 
the  (alee  pretenses  alleKed:  proof  of  any 
one  of  the  material  matters  charged  will 
support  a  conviction,  where  the  other  es- 
sential facts  are  established. — People  t. 
Cory,   Sa  Cal.   App.   73E,    148   Pac.    t33, 

IS.  Sane  —  ClHamitantlal  evIdeBec.  — 
Conspiracy,  like  any  other  fact,  may  be 
proved  by  circumstantial  evidence. — Peo- 
ple T.  Bentley,  TS  Cal.  407,  17  Pac.  436; 
People  V.  lAne.  101  Cal.  E13.  E17.  IS  Pac. 
16;  People  v.  Rodley,  131  Cal.  240.  253, S3  Pac. 
2G1;  People  v.  Cory.  2S  Cal.  App.  736,  148 
Pac.  E32;  Spies  v.  People.  122  III.  I,  I  Am. 
St.  Rep.  aZO,  E  Am.  Cr.  Rep.  037,  t  Am.  Cr. 
Rep.  G7D,  12  N.  E.  g«G.  IT  N.  E.  898, 

3«.  Saxe— Court  may  mene  the  ordl- 
■arr  mle  that  proof  of  eilBtence  of  a  con- 
spiracy, where  the  facts  seem  to  Justify  it. 
and  connection  of  defendant  therewith 
must  precede  the  Introduction  of  prior  acts 
and  decIaratlODB  ot  the  other  parlies  to  the 
conspiracy,  made  when  defendant  was  not 
present.— Hall  v.  State.  31  Fla.  ITG,  12  So 
419;  State  v.  Flanders,  118  Uo,  117,  23 
S.    W.    1083. 

ST.  Baai^— DccIamttOBs  by  eoaaplratar — 
Made  pcadlac  the  •■iiaplmcy.  and  In  fur- 
therance of  or  with  reference  to  such  con- 
spiracy and  the  accomplishment  of  the 
common  design,  are  admissible  In  evidence 
against  a  coconspirator,  even  though  the 
latter   may    not   have   Joined  the   conspiracy 

because  by  subsequently  Joining  the  con- 
spiracy such  later  coconspirator  ratified  the 
previous  acts  ot  the  conspirators,  and  made 
the  acts  and  declarations  In  reference  to 
the  common  object  his  own,  and  evidence 
against  him.— Baker  v.  State,  SO  Wis.  418. 
GO  N.  W.  Gil,  following  doctrine  of  Holtx 
T.  State,  71  Wis.  98.  44  N.  W.  1107. 

Aa  t*  dcelaratlaBB  •(  sae  coasplratcr 
BdBilaalble  asainat  all,  see  note,  7  Am.  Cr. 
Rep.    149. 

Zl.  Where  It  Is  known  that  defendant 
entered  Into  a  conspiracy  to  commit  a  crime. 
the  acts  and  declarations  ot  the  cocon- 
spirator in  pursuance  of  the  common  pur- 
pose are  admissible  In  evidence,  although 
at  the  time  of  such  acts  and  declarations 
defendant  had  not  entered  Into  conspiracy. 
— Smitb  T.  State,  tl  Tex.  App.  90. 

18.  Rule  allowing  statements  or  decla- 
rations or  one  cotuplrator   to  be   given  in 

P.  C— U  la 


evidence  aa  against  his  coconspirator  re- 
quires not  only  that  conspiracy  be  pend- 
ing and  Its  object  not  consummated  when 
statements  or  declarations  are  made,  but 
also  that  such  statements,  to  be  admis- 
sible, must  be  made  In  aid  or  furtherance 
of  common  purpose  or  design  of  conspiracy. 
Declaration,  statement,  or  act  of  conspira- 
tor, to  be  admissible  as  In  "furtherance" 
of  conspiracy,  must,  as  the  word  "tur- 
therance"  ex  vl  termini  imports,  be  an  act, 
statement  or  declaration  which  in  some 
measure  or  to  some  extent,  aids  or  assists 
towards  consummation  ot  object  of  con- 
spiracy,—People  V.  Smith,  IBl  Cal.  019.  91 
Pac,   611. 

30.  However,  In  order  to  render  the  dec- 
larations of  a  conspirator  regarding  a  con- 
spiracy and  the  accomplishment  of  the  com- 
mon design,  or  made  In  furtherance 
thereof,  evidence  against  a  coconspirator 
subsequently  to  such  declarations,  there 
must  be  BUfQclenet  evidence  aliunde  to 
establish  prima  facie  the  existence  of  the 
conspiracy  at  the  time  when  such  declara- 
tions were  made. — Smith  v.  State.  4  Tex. 
Cr.  Rep.  2G7,  IDS  Am.  St.  Rep.  991,  81 
S.  W  936;  Baiter  v.- State.  SO  Wis.  411.  30 
N.  W.  EIS.  See  Chapman  v.  State.  8  Tex. 
Cr.  Rep.  392,  4G  Tex.  Cr.  Rep.  479,  78  S.  W. 
477;  Blaln  v.  State.  31  Tex.  Cr.  Rep.  149, 
IG  S.  W.  63;  L.uttTell  v.  State,  31  Tex.  Cr. 
Rep.   493,    21    S.   W.   248. 

SI.  Saaie — Ham^— Same— Act  or  declara- 
tioa  of  oae  eaaaptrator  or  aeeompller  In  the 
prosecution  of  a  criminal  enterprise  may 
be  considered  the  act  or  declaration  of  all, 
therefore  Imputable  to  all;  but  a  founda- 
tion must  flrst  be  laid  aliunde,  by  proof 
sufficient.  In  the  opinion  of  the  court,  to 
the  fact  of  conspiracy 


I    the 


,    the 


sstloi 


of     B 


conspiracy  being  ultimately  for  the  Jury: 
yet  In  some  cases  this  general  rule  may 
he  departed  from,  and  as  the  Jury  In  all 
cases  are  the  altimate  arbiters  of  the  ques- 
tion of  conspiracy,  the  order  of  proof  la  In 
the  discretion  of  the  trial  court.  The  dec- 
larations of  a  coconspirator  not  prosecuted 
are  equally  admissible  with  those  of  one 
under  Indictment  and  prosecution.  It  la 
sufllclent  to  constitute  a  conspiracy  If  two 
or  more  persons,  In  any  manner,  or  through 
any  contrivance,  positively  or  tacitly  come 
to  a  mutual  understanding  to  accomplish 
common  and  unlawful  design. — United 
States  V.  Babcock,  3  Dill.  C.  C.  381.  14  Fed. 
Cas.  913;  United  States  v.  Nunemacher,  7 
BISB.   C.  C.  Ill,   IID,   17    Fed.   Cas.   1»7. 

32.  Act  or  conduct  of  one  party,  after 
a  crime  Is  claimed  to  have  been  committed. 
Implicating  him.  can  not  be  proved  as 
against  another.  In  no  way  connected  with 
such  act  or  conduct. — People  v.  Stanley. 
47  Cal.  113,  117,  IT  Am.  Rep.  401;  People  v. 
Lee  Chuck.  78  Cal  317,  313.  I  Am.  Cr.  Rep. 
434.    20   Pac.    719. 

31.  After  proof  that  the  defendant  and 
others  acted  In  concert  about  tbe  particu- 
lar thins   In   question,  all   with  a  oommon 
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objvot,  tb«  dsclaratlOQS  *nd  aot«  of  anr 
one  of  the  otbers  durinr  the  time  of  tho 
tr^naactlon,  whether  preeent  or  not,  kre 
admisalble  aKalnat  tha  defendant. — People 
T.  CottS,  41  CeJ.  1(8;  People  V.  Ketrado, 
tS  CbI.  Ill;  People  v.  QelKer,  tl  Cal.  C43i 
People  T.  Brown.  G9  Cal.  S4S.  tit;  Oolns  T. 
State,  tt  Ohio  St.  1ST.  11  N.  K   4TI. 

See  Kerr'a  Cyc  Cods  Civ.  Proc.  (id  ed.), 
IIBTO,    aubd.    6;    post,    MIS),   1B4,    1104    and 

M.  Same  —  Same  —  Sane  —  DhIbtb- 
tloBB  nat  In  fBTtfaerancc  of  tke 
neent  of  the  common  desiKn. 
BhowlnE  past  acta,  or  ezpreBSlng  almply 
tha  opinion  or  dealce  of  the  coQBpirator 
making  them,  are  not  binding  upon  any 
one  except  blmeelf  and  those  present  at  the 
time  the  declaration  waa  made. — People  t. 
Smith,   tSl   CaL   eiS.    91   Pac  til. 

3B.  Thus,  on  the  trial  Of  a  charge  of 
murder  alleged  to  have  been  perpetrated 
In  pursuance  of  a  conaplrac)'  between  the 
defendant  and  another,  a  declaration  of 
Buch  other,  made  after  he  had  fled  from 
the  Bcene  of  the  homicide,  and  while  tha 
conflict  between  the  deceased  and  the  de- 
fendant waa  practically  on,  to  the  effect 
that  he  knew  the  deceased  was  "goloK  to 
get  It."  waa  held  to  be  Inadmissible  aBalnst 
the  defendant  because  not  made  at  a  lima 
when  such  other  peraon  was  aiding  In  fur- 
thering the  object  of  the  conspiracy,  and 
such  declaration  was  not  In  any  manner  in 
aid  or  furtherance  of  the  common  design, — 
People  V.   Smith.   lEl    Cal.    SIS,    91    Pac.    Gil. 

SC  9bbi*— Saaie— SnbBeOBCBt  le  eoBple- 
lloB  of  *■!!»•«. — Declarations  of  cocon- 
spirator, aubsequeDt  to  the  completion  of 
I  he  Joint  criminal  enterprise,  are  not  ad- 
missible against  hia  codetendant;  they  are 
mere  narrative  of  past  facts. — People  v. 
Brown,  69  Cal.  345,  3S8;  People  v.  Wllwood, 
94  Cal.  89,  91,  29  Pac.  420;  People  v.  Old- 
ham. Ill  Cal.  848,  44  Pac.  S12.  III.  Crosby 
T.  People,  1ST  111.  SS5.  27  N.  E.  49.  Tex. 
Price  V.  State  (Tex.  App.  May  G,  189T),  40 
S.  W.  69S.  Fed.  Logan  v.  United  States.  14* 
U.  S.  Z6I,  SD9,  ta  L.  ed.  42S,  12  Sup.  Ct.  Rep. 
617. 

SI.  After  conspiracy  terminated  and  the 
crime  had  been  committed,  admlaslonB  of 
conspirators  are  not  admissible  against 
others. — People  v.  Oldham,  111  Cal.  (48,  962, 
44  Pac.  iI2;  People  v.  Holmes,  118  CaL 
444,  469,  eO   Pac.   STE. 

as.  Same— Great  Utltode  allowed  to 
proBeendOB,  of  neceaalty.  In  establishing 
tha  conspiracy  charged;  this  results  from 
the  very  nature  of  the  olfense  Itself,  the 
dlfllcuUy  of  proving  the  crime  by  direct 
evidence,  reliance  necessarily  being  upon 
circumstantial  and  "pleoe-meal"  evidence; 
the  Jury  should  have  before  them  every  fact 
which  will  assist  thsm  In  comingito  a  satis- 
factory conclusion. — Jenkins  v.  Com.,  16T 
Ky.  G44,  I  A.  L.  R.  1G)£,  180  B.  W.  961. 

See  dlaeMBloa  aad  aatkarltlM,  G  S.  C.  K 
10  BT. 
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St.  Saase— t4e>tltlta^tBleB  of 
relaxed  Where  sola  lisue  la  aa  to  Identity 
of  an  accused,  and  a  wide  range  may  prop' 
eriy  bs  allowed  to  the  prosecution  on  that 
Issue.— Jenkins  t.  Com..  IBT  Ky.  B44,  3 
A.  L^  R.  1G!>.  180  S.  W.  9S1.  follQwlng 
doctrine  In  Horaa  v.  Com.,  119  Ky.  294, 
111    B.   Vf.   ?14. 

9«e  dlBCBaBlOB  aad  aHtborttlea  In  I 
R.  C.  L.,  pp.  18S  et  seq.,  and  201. 

40.  Saaie — Otker  erlBCa  of  a  similar 
character  In  the  vicinity  may  be  shown  to 
have  occurred  at  the  time  when  the  ac- 
cused are  shown  to  have  been  present, 
which,  in  connection  with  evidence  that  the 
accused  and  others  were  members  Of  an 
unlawful  organiialion  formed  for  the  pur- 
pose of  committing  such  Injuries  and  out- 
rages, tends  to  show  that  the  accused  were 
members  ot  such  unlawful  organization,  and 
thereby  aiding  In  Identifying  them  as  par- 
ties who  perpetrated  the  acts  and  caused 
the  Injuries  charged  in  the  cause  on  trial. 
-Jenkins  v.  Com.,  1«7  Ky.  G44,  t  A.  I^  R. 
1GS3,  180  S.  W.  »(1. 

flee  «lsenBBloa  aad  aatkarltlca  aa  to  ad- 
missibility ot  evidence  of  other  offenses  in 
a  criminal  prosecution  In  note,  t  A.  Ii.  R. 
1G4CI-1E6S. 

41.  Evidence  ot  similar  transaction!  be- 
tween the  defendant  and  other  persons  la 
admissible  In  a  prosecution  tor  conspiracy 
to  defraud  through  false  representation*  as 
to  the  value  of  property. — People  v.  Cory,  16 
Cal.  App,  T3G,  141  Pac.  GtS. 

42.  It  Is  not  prejudicial  error  In  aueb  a 
prosecution  to  allow  proof  ot  atatementa 
of  one  of  the  conspirators  made  outside  of 
the  presence  ot  his  coconspirator  after 
proof  of  the  existence  ot  the  conspiracy. — 
People  T.  Cory,  te  CaL  App.  TIG,  148  Pac. 
GSi. 

48.  A  conviction  hereunder  la  on  war- 
ran  ted  where  the  only  evidence  adduced  aa 
to  a  defendant  to  connect  him  with  tlie 
conspiracy  was  that  he  advised  one  of  his 
codefendants  to  become  surety  on  a  bond 
and  to  swear  that  ha  was  the  owner  ot 
property  which  was  recorded  In  his  name 
but  which  Is  fact  belonged  to  the  defend- 
ant.— People  V.  Ambrose,  tl  Cal.  App.  460, 
leo  Pac.   S40, 

44.  gellBW-coaajIraterB  Jolally  eagaced 
In  the  same  criminal  enterprise,  are  both 
guilty  of  the  larceny  ol  the  money  obtained 
by  means  of  a  check,  which  check,  having 
been  cashed  and  the  money  obtained  fraudu- 
lent thereon.— People  v.  Arnold,  20  CaL 
App.   Jfi,   12T   Pac.   1060,    1061. 

Aa  ta  eaeh  cOBBylntsr  betnv  leapaBalble 
tor  acta  aad  deelaiatlaBB  at  ■!!  atfacr  esB- 
■ptraton  In  carrying  out  the  criminal  or 
unlawful  undertaking,  aee  para.  IT-St.  and 
3T-6T,  this  note. 

45.  SaiBr — aeBCral  fbIs, — Where  several 
parties  conspire  or  combine  together  to 
commit  any  unlawful  act.  each  la  crimi- 
nally reaponalble  tor  tha  acts  of  hla  aaso- 
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r  confederate!  eommttt«d  In  tai- 
of  any  proaeoutEon  of  the  common 
dealKn  for  which  they  combine;  but  the  act 
must  be  tbe  ordinary  and  probable  effect  of 
the  wronsful  act  sped  Heal  ly  agreed  upon. 
and  not  a  treat)  and  Independent  product 
of  the  mind  of  one  of  the  confederates  out- 
■Ide  ot  and  foreign  to  the  common  denlgn. 
— Peocl«  V.  Kaulfman,  IG2  Cal.  SSI,  »2  Pac. 
Ml. 


Sisa 

)  It  1 


■•t  CElat  between. — Husband  and  wife  be- 
ing In  law  but  one  person  at  common  law, 
no  prosecution  for  a  conspiracy  between 
them  can  be  maintained  and  the  codes  hnve 
not  changed  the  rule  in  tbls  regard. — Peo- 
ple T.  Miller.  82  Cal.  101.  12  Fac.  9S1.  See 
DrI.  State  V.  Clark,  S  HouBt.  G3E,  32  ACl. 
310.  III.  Merrill  t.  Marshall.  113  111.  App. 
44T.  Pt  Com.  V.  Allen,  21  Pa.  Co.  Ct.  Rop. 
*5.    Va.  Klrtley   v.   Dick,    2  Munf.   ID,    15,    5 

4T.  Save— Conaptmey  betneca  hnahaad 
mmi  wife  and  tkird  partlei  charged  and  es- 
tablished, there  may  be  a  conviction  ot 
both  husband  and  wife,  or  of  either. — State 
T.  Clark.  »  Housl.  (Del.)  BB«,  32  Atl.  £10: 
Smith  V.  State.  16  Tex.  Cr.  Rep.  26T,  108 
Am.  St.  Bep.  »tl.   81  S.  W.  »3S. 

411.  iBdletmvBt — Ab  to  ■■■cleney  of. — An 
Indictment  Ib  not  su  flic  lent  because  It  Is 
against  a  single  defendant,  and  the  name 
Is  glrtn  of  the  person  with  whom  he  la 
charged  to  have  conspired. — People  v.  Rlch- 
ardB.  6T  CaL  412.  421,  Efi  Am.  Rep.  T16,  T 
Pae.    >28. 

Aa  t*  BOflcIeaey  ot  ladietmcBt  natleT 
Cartwrlskt    Aatt-TrVBt    A«t,    par.     80,    this 

49.  Hnst  allese  one  or  more  overt  acts. 
which  must  be  proved  at  the  trial,  except 
where  the  indictment  charges  a  conspiracy 
to  commit  a  telony  upon  the  person  of 
another,  or  to  commit  arson  or  burglary,  [n 
which  cases  such  allegation  Is  unnecessary. 
— See  People  v.  Hambers,  S4  Cal.  4B8,  24 
Pac  198. 

See,  post,  1  U04. 

GO.  An  Information  charging  the  crime 
of  conspiracy  ae  deflned  In  section  183  ot 
the  Penal  Code,  which  alleges  that  (he  de- 
fendant* "unlawfully  and  corruptly  con- 
apired  together  and  agreed  to  cheat  and 
defraud"  the  complainant,  by  falsely  rep- 
rcBentlnr  to  her  Chat  in  a  distribution  of 
lots  for  advertising  purposes  she  had  drawn 
a  lot  which  was  level,  tillable  and  free 
from  rock  and  that  they  would  convey 
(he  same  to  her  upon  payment  of  a  small 
■um  at  money  to  cover  costs  of  deed  and 
abstract,  states  sufficient  facta  to  constitute 
a  public  offense. — People  t.  Cory,  2B  Cal. 
App.  1SE,  148  Poo.  G8t. 

caaavlraey     to     de- 

bM  ke  Bncged_It  Is  not  essential  to  the 
statement  of  a  good  charge  to  arer  In  tbe 
Information  that  the  complainant  woa 
actually    poBsesBad    ol    the    monar    out    ot 


which  Bbe  mlKht  be  defrauded,  . 
only  necessary  to  charge  the  agreement  ot 
conspiracy,  together  with  a  description  of 
some  overt  act  done  In  pursuance  thereof — 
not  that  the  crime  agreed  upon  was  actually 
accomplisbeil. — People  v.  Cory,  28  Cal.  App. 
TSG,  148  Fac.  G32. 

Sa,  Same — Chaiglag  eons  piracy  to  prt- 
aeat  wvrtfelraa  ball  boad^An  Indictment 
charging  that  defendant  acting  with  others 
"did  unlawfully,  wilfully,  and  fraudulently 
conspire,  combine,  confederate,  and  agree  to 
obtain  the  release  and  discharge  from  cus- 
tody" of  a  prisoner  conflned  In  Jail  and 
charged  with  a  felony  "by  presenting  to  the 
superior  court  of  the  state  of  California  in 
and  for  the  city  and  county  of  San  Fran- 
cisco a  fraudulent,  worthleaa,  and  void  ball 
bond"  states  facts  eufllclent  to  conatitute 
the  offense  denounced  herein.— People  v. 
Ambrose,  31  Cal.  App.  480,   IBO  Pac.  S4D. 

113.  Saaar — CkarKlag  three  Be*arate  »»• 
TisloBB  of  the  statute  Intended  to  be  vio- 
lated or  was  violated,  does  not  render  the 
Indictment  dupllcltoua. — Magon  t.  United 
States,  260  Fed.  811;  Proffltt  v.  United 
Stfites,  264  Fed.  299  (charging  conspiracy 
to  receive,  to  conceal,  and  to  facilitate  the 
transportation   of  opium). 

M.  Sane— Mcaas  by  wblcb  to  accam- 
Vllsh  Balantai  aet — Need  Bot  be  aet  fortk 
In  the  indictment,  and  It  need  not  be  al- 
leged that  any  specific  means  were  agreed 
upon. — ProtHtt  v.  United  States.  284  Fed. 
299.  See  Howenberg  v.  United  States,  263 
Fed.   1. 

GG.  And  the  manner  In  which  the  overt 
act  set  out  tended  to  efFect  the  object  of 
the  conspiracy  need  not  be  alleged  In  the 
Indictment. — Uowenstlne  v.  United  States, 
283  Fed.  1. 


committed  need  not  be  set  forth  with  all 
the  particularity  that  might  be  required 
in  an  Indictment  charging  Its  commission 
as  a  BUbatanllve  offenae,  but  this  does  not 
mean  that  no  particulars  whatever  need  be 
given.— United  Stales  v.  Bopp,  230  Fed.  728. 


vlcted;  and  naming  the  coconspirator  does 
not  render  the  Information  bad. — People  v. 
Richards,  GT  Cal.  412,  58  Am.  Itep.  118,  t 
Am.  Cr.  Rep.  118.  1  Pac.  328;  People  v. 
Danlela,   IDG    Cal.    382,    28T,    88   Pac.   120. 

DS.  iBstrnettoB— Aa  In  KCBerally. — In- 
struction that  If  defendants  wilfully  and 
unlawfully  conaplred,  combined,  and  agreed 
together    falsely    to    move    or    maintain    the 

erroneous  for  failing  to  require  that  the 
act  should  be  done  falaely. — People  v. 
Danlela,   lOG  Cal,   282,   28T.   33  Pac.   T20. 

69.  Instructing  Jury  that  they  may  con- 
sider evasion,  falsehood  or  silence  of  some 
of  the  alleged  conspirators  as  tending  to 
establish  a  criminal  conspiracy,  la  erroneous. 
—People  T.  Irwin,  77  Cal.   494,   tO   P««.  B*. 
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to.  Ad  Instruct  ton  (or  tbe  proaecutlon 
which  followa  the  langUMge  of  the  statute 
and  does  not  omit  the  word  "falsely,"  and 
on  the  part  of  the  defendants  gives  them 
the  benefit  of  any  reasonable  doubt  as  to 
whether  they  conspired  together  wilfully, 
corruptly,  falsely  and  fraudulently  to  ac- 
complish the  unlawful  or  criminal  act 
charKBd,  Is  not  open  to  the  objection  that 
it  misled  the  Jury  as  to  question  of  defend- 
ants '"falsely"  doing  the  act  charged. — 
People  V.  Daniels,   105  Cat.  2«i,  IS  Pac:  720. 

61.  Instruction  to  Jury  that  the  evidence 
of  an  accomplice  la  to  be  viewed  with  can- 
tlon  and  distrust  Is  not  vitiated  by  the  tact 
that  the  word  "caution"  Is  used  In  addition 
to  the  word  "distrust"  employed  In  subdi- 
vision 4,  section  2061.  of  Code  of  Civil  Pro- 
cedure.— People  V.  SternborK,  111  Cal,  11, 
43   Pac.    !01. 

63.  Instruction  to  Jury  that  the  charge 
of  a  conspiracy  to  violate  the  anti-trust 
laws  can  be  proved  by  circumstantial  as 
well  as  direct  evidence.  Is  perfectly  proper. 
— People  V.  Sacramento  Butchers'  Assoc..  12 
Cal.  App.  471,   107   Pac.   712. 

prosecution  must  establish  in  order  to 
make  out  a  case  of  conspiracy  la  any  act 
which,  In  the  opinion  of  the  Jury,  might 
appear  to  be  done  In  pursuance  of  the 
criminal  or  unlawful  combination.  Is  er- 
roneous.— People  V.  Johnson,  2£  Cal.  App. 
362,  134   Pac.  339, 

<4.  JnrlsdlcdsB  aad  Teane— <JiirlBdl«tiaB 
of  offeoso. — In  as  much  as  Ihe  crime  is  not 
complete  until  there  has  been  an  overt  act. 
where  Ihe  conspiracy  originated  In  the  city 
of  Lrfis  Angeles  where  the  police  court  has 
jurisdiction,  but  the  overt  acts  were  con- 
summated In  Pasadena,  where  the  Justice's 
court  does  not  have  Jurisdiction  the  supe- 
rior court  has  Jurisdiction  of  the  offense. 
—People  V.  Cory,  26  Cal.  App.  T36.  14S  Pac. 
532. 


•S.  Same— Vense  of  tbe  crtBie. — A  prose- 
cution may  be  brought  against  conspirators 
In  the  county  where  the  alleged  combina- 
tion or  agreement  was  entered  into.  On 
Ihe  other  hand.  If  an  overt  act  In  pursuance 
of  the  conspiracy  Is  committed  in  a  Juris- 
diction other  than  that  where  the  combina- 
tion was  made,  the  conspirators  may  he 
prosecuted  In  the  place  where  the  overt  act 
was  committed.— People  V.  Cory,  2t  Cal. 
App.  735,  14S  Pac.  632. 

6S.  Tbe  law  considers  that  wherever  the 
conspirators  act,  there  Ihey  continue  their 
agreement,  and  this  agreement  la  continued 
as  to  all  whenever  any  one  of  them  does  an 
act  In  furtherance  of  the  conspiracy. — Peo- 
ple T.  Cory,   2B  Cal.  App.  735,    148  Pac.   632. 

67.  In  a  conspiracy  case.  It  Is  sufTlclent 
to  charge  that  some  of  the  overt  acts  oc- 
curred at  n  place  wltblo  tbe  Jurisdiction  of 


the  court.— United  States  v.  Avlles,  22!  Fed. 
474. 

«S.  MerceiwAs  f»  KCBenlly.— Under  the 
theory  that  a  conspiracy  to  commit  a  crime 
or  to  do  an  unlawful  act  is  complete  in  and 
of  Itself  (see  pars.  12-14.  this  note),  and 
guilt  does  not  depend  upon  the  success  of 
the  criminal  or  unlawful  act.  and  not  only 

merged  In  the  completed  offense. — People  v. 
Oilman.  121  Hlch.  IBT.  80  Am.  St.  Rep.  490. 
4«  U  B.  A.   Ilg,   SO   N.   W.   4. 


note,    6    Am.   St.   Rep.    90D. 

69.  Conspiracy  to  commit  a  misdemeanor, 
when  executed,  la  merged  In  the  misde- 
meanor, and  an  indictment  will  not  lie  for 
the  conspiracy  alone. — Lambert  v.  People, 
S  Cow.    (N.  T.)    678,  «0. 

70.  Conspiracy  to  commit  crime  of  higher 
order  than  conspiracy  is  not  merged  on 
execution  of  conspiracy  in  the  crime. — 
People  V.  Richards,  1  Hlch.  218,  51  Am.  Dec. 
75,    78. 

71.  Smmkt — CoBpleted  sffeue  of  hlKhei 
crade  than  the  oftenie  of  simple  conspiracy 
there  are  cases  holding  that  the  lesser 
ofFenae  of  conspiracy  Is  merged  In  the  con- 
summated criminal  or  unlawful  act,  which 
was  the  subject  of  the  conspiracy,  and  can 
not   be    Indicted  and   punished   alone. — Hoyt 

V.  People,  140  III.  5BS.  IE  L..  B.  A.  £39,  30 
N.  E.  315;  People  v.  McKane,  T  Misc.  (N.  T.l 
478,  31  Abb.  N.  C.  ITS,  9  N.  Y.  Cr.  Rep.  140. 
28  N.  Y.  Supp.  397:  People  t.  Willis.  24 
Misc.  <N.  Y.)  5S7,  II  N.  T.  Cr.  Rep.  346.  64 
N.  Y.  Supp.  829:  Anthony  v.  Com..  88  Va. 
847,  14  8.  E.  834. 

72.  Sam* — Completed  •ffease  of  same 
erode  as  the  offense  of  conspiracy  there  Is 
held  to  be  no  merger,  and  that  the  offense 
may  be  indicted  and  punished  independently 
of  the  completed  offense.— Ala.  State  v. 
Murphy.  6  Ala.  765.  40  Am.  Dec.  79.  Cobb. 
Stale  V.  Setter,  67  Conn'.  4SI,  14  Am.  St. 
Rep.  121.  18  All.  782.  III.  Oraff  v.  People. 
308  111.  312.  70  N.  E.  399,  amrmlng  108  111. 
App.  168.  Mo.  Fitzgerald  v.  State,  14  Mo. 
411.  N.  Y.  People  v,  Mather.  4  Wend.  229. 
21  Am.  Dec.  122.  Pa.  Com.  v,  Delany,  1 
Grant  Cas.  224;  Com.  v.  McOowan.  2  Pars. 
Sel.    Eq.    Cas.    341.     Vt.    State    V.    Noyes,    36 

VI.  415. 

T3.  Place  of  eOBsplncr— As  to  BlIeBatlra 
respectlBg. — It  Is  not  essential  that  Jury 
should  locate  conspiracy  of  laborers  to 
prevent  a  contractor  from  working,  which 
resulted  In  the  death  of  the  contractor,  at 
union  meeting  or  any  other  particular  time 
prior  to  coming  of  defendants  to  the  build- 
ing, as  It  might  have  been  consummated 
then  and  there.    Tbe  code  Oxes  no  time  at 
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which  the  coniplracr  must  be  entered  Into. 
— People  T.  Holmes.  118  Cal.  444,  469,  50 
Pac.    STB. 

■iltted.  Bee  note,  44  Am.  St.  Rep.  82. 

■ectlon  with  having  Joined  other  omcB.-s  or 
the  police  force  ot  San  E^anclBco  In  a.  con- 
spiracy with  a  gang  o(  confldence  operators 
lo   protect  the   latter  In   their  criminal   ac- 
tlvltlei.  his  offlco  becomoB  vacant  Ipso  racto. 
In    view    of   article   XVI,    section    10.    of   the 
San  franclsco  charter.  notwIlhstandlnK  the 
provisions    In    article    VIII,    section    7.    p 
hlbltln?   a   dismissal    for   any   cause   exc 
after  trial  before  the  police  commlSBlom 
had  upon  due  notice  of  Che  time  and  pli 
because  the  latter  provision  relates  to  triali 
Kenerally  before  the  commission,  whi: 
former  promulgates  a  rule  upon  which  of- 
fleas    of    the    municipality    become    vac&nl 
under  certain  and  carefully  deflned   condl' 
tions. — MacPhee    v.    Board    of    Police    Coi 
mlaaloners.   16  Cal.  App.   SOS.  171   Pac.   lOBI 
followinK    UcKannay    t.    Horton.    lEl 
711,  IJl  Am.  St.  Rap.  14«,  IB  L.  R.  A.  (N.  S. 
681.   31    Pac.   SRg. 

n.  4taeBtlam  tftr  frj — ^Vhetker  met  part 
•f  poBBpInKr. — Where  a  labor  union  had 
adopted  a  resolution  Co  go  to  a  contractor 
and  aalt  him  to  quit  work,  and  In  pursuance 
of  such  resolution  a  large  number  of  the 
members  of  the  union  went  to  place  where 
he  was  at  woric,  and  he  reased  work  at 
their  request.  It  Is  a  question  tor  the  Jury 
whether  acta  terminating  In  the  death  ot 
the  contractor,  committed  by  such  members 
after  he  ceased  work,  was  a  part  of  the 
orlRinal  agreement  or  conspiracy.— People 
V.  Holmes.  118  Cal.  444,  4GS.  EO  Pac.  B7E. 

7S.  Senteace — As  ta  gvaerallT. — Sentence 
ot  parties  convicted  of  the  crime  of  ci 
■piracy  to  obtain  money  under  false  p 
tenses  to  the  maximum  penalty  allowed 
law  Is  not  Invalid,  though  the  punlahmi 
Is  as  great  as  that  for  conspiracy  to  m' 
der,  the  law  bavlDK  made  no  dlstinctl 
~Ex  parte  Rosenbelm.  it  Cal.  188.  36S. 
Pac.  ITl. 

n.     Save  —  iMprleaDMCKt  M  wark:  onl 
lae  under  a  sentence,  on  conviction  fo 
Bplracy,    to    a    year's    Imprisonment    i 


certain  flne,  la  not  auchorlzed.  section  ISOS 
ot  the  Penal  Code  not  applying  to  such 
case.— Ex  parte  Rosenheim.  RS  Cal.  S8B.  389, 
23  Pac.  372;  overruling  People  v.  RlghetCl, 
66  Cal.   184.  4   Pac.   1163,   118G. 

78.  Trade— CaaBpIraer  agalast  —  Ceai- 
blaatlOB  Hafag  prlecB,  etc..  Is  made  a  con- 
spiracy against  trade,  punishable  by  a  flne 
of  not  less  than  fltty  dollars  nor  more  than 
Ave  thousand  dollars,  or  by  Imprisonment 
not  loss  Chan  ali  months  and  not  more  than 
one  year,  or  by  both  flne  and  Imprisonment. 
—Act  March  Z3.  I  SOT,  |  4,  Btats.  and  Amdts. 
1907.     p.     98G:     t    HennlnK'B    General    Laws 

ifie  retail  price  of  bread  to  be  sold  by  them 
to  relallere  at  fifteen  centa  per  loaf,  and 
'  agree  that  they  will 


[   whol 


:   to   e 


retalle 


who  doe 


:  thus  flxed  by  1 
violation  of  the  Cartwrlght  Anti-Trust  Act. 
—People  V.  H.  Jevne  Co.,  ITS  Cal.  621,  178 
Pac.  BIT. 

Ab  to  eoBtraets  la  pBFtlal  reatralat  ef 
trade  a*  aCected  br  HodciB  antl-tiaat  laws, 
see   note.   K    R.    A.    IBITA,    ITS. 

ncleaer  of,— An  Indictment  charging  a  vio- 
lation ot  the  Cartwrlght  Anti-Trust  Act  Is 
not  defective  In  falling  to  allege  that  the 
combination  or  agreement  complained  of 
does  not  come  within  the  permissive  scope 
of    the   proviso    of    section    1    added    to    that 

tlon.  or  association  shall  be  deemed  to  be 
unlawful,   the  object  and  business  of  which 


oront. 


inabie 


those  products  which  c 

so  marketed.— People  v.  H.  Jevne  Co.,   ITS 

Cal.    6X1.    178    Pac.    BIT. 

As  to  somcleaey  af  iBAIclBent  generally. 
see   pars.  48-E7,  this  note. 

81.  laaie — SaNir — Paalshmeiit — Act  dors 
not  deslgaale  tke  slacc  of  Imp rlaoa meat, 
and  leaves  room  for  a  grave  doubt  whether 
an  aBKravated  oftense  Justifying  the  In- 
fliction of  the  maximum  penalty  Is  a  mls- 


§183.  NO  OTHEK  G0H8PIBACIES  PUNISHABLE  CRIMINALL7.  No 
coaspiracies,  other  than  those  enumerated  in  the  preceding  section,  are  pun- 
ishable criminally. 

I   fl03  Crlminta 

§184.     OVERT  ACT,  WHEN  NECESSABT.     [PLAGE  OF  TBIAL].— No 

agreement  amounts  to  a  eonspiracy,  unless  some  act,  beside  such  agreement,  be 
done  within  this  state  to  effect  the  object  thereof,  by  one  or  more  of  the  par- 
ties to  such  agreement  and  the  trial  of  cases  of  conspiracy  may  be  had  in  any 
county  in  which  any  such  act  be  done. 

Hlatory:     Enacted  February  14,   1872,  founded  on   1104  Criminal 

Practice  Act,  State.  18C0,  p.  242;  amendment  approred  Mar  I>.  191S, 

SUtB.  and  Amdts.  1919,  p.  171. 
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COMSPIBACY— OVBBT    ACT— OP    AKY    CONSPIRATOR. 


C0N8P1SACY— OVEET  ACT. 

1.  Anf  aet  done  in  puratiftnee  of  eoupincj. 

2.  CommeneemeDt  of  aetion  of  Blander. 

3.  Indictment. 

4.  aame — ChuRge  of  eommon-law  rule. 

5.  Overt  aet  of  auj  one  of  conspirators. 

6.  Same — Filiog  eom plaint  in  slander. 

I.  Abt  aet  «oac  ta  pwnaaace  ol  c*a- 
■Itlravr  Is  no  constituent  part  of  the  oftanse, 
but  merely  an  aKsravatlon  of  It;  o(Tenaa 
ii  complete  when  confederacy  li  made. — 
Commonwealth  T.  Judd,  S  Mass.  SIS,  I  Am. 
Dec.  St. 

>.  ComBvneeHFBt  of  aellan  at  uluder. 
by  OlinK  complaint  therein,  construed  to  be 

action  of  slander. — People  v.  HamberB,  14 
Cal.    468,    4T2,   S4  Fac.   SSg, 

See  par.  I,  this  note. 

3.  IndlelHeBt.— At  common  law,  overt 
acts  which  may  have  been  done  by  any  one 
or  more  of  the  conspirators  In  order  to 
effect  the  common  purpose  of  the  con- 
spirocy  are  not  essential  to  be  set  out  in 
an  Indictment.— People  v.  Richards,  1  Mich. 
»6,  61  Am.  Dec.  7G,  TS. 

Ae  to  ladlfrtaiciit  B-enerally,  see,  ante. 
I  182,  note  pars.   4I-GT  and   80. 

A.  9*mmm — Ckaace  of  eoamoB-law  rale  by 
abOTC  section.  Under  common-law  rule, 
conspiracy  to  do  an  unlawful  act,  or  to  do 
a  lawful  act  In  [llee;al,  fraudulent,  or  ma- 
licious manner,  or  for  a  corrupt  purpose, 
or  for  a  purpose  which  has  a  tendency  to 
prejudice  Che  public  In  Keneral.  is  an  In- 
dictable oflense,  even  thouKh  nothlns  be 
done  In  execution  of  such  conspiracy,  and 
no  matter  by  what  means  the  conspiracy  was 
to  be  effected,  which  makes  no  Insredlent 
I.  and  therefoi 


set 


In 


Indict 


proved  on  the  trial.— See  Ala.  Stale  v.  Ca- 
wood.  2  Stew.  360.  Cobb.  State  v.  SellBr. 
GT  Conn.  461,  14  Am.  St.  Rep.  121,  18  Atl. 
782.  iBd.  I^andrlngham  v.  State,  43  Ind.  18B. 
He.  State  V.  Ripley,  H  Me.  386.  Md. 
State  V,  Buchanan,  G  Har.  &  J.  817,  i 
Am.  Dec.  ES4.  Mvm.  Commonwealth  v.  Bast- 
man.  I  Cush.  189,  48  Am.  Dec.  596:  Common- 
wealth V.  Hunt.  4  Met.  Ill,  SB  Am.  Dec. 
346:  Morgan  v.  Bliss.  !  Mass,  112;  Common- 
wealth V.  Judd,  2  Mass.  3ST,  3  Am.  Deo. 
64;  Commonwealth  v.  Warren,  6  Mass.  74; 
Commonwealth  v.  Hunt,  Thach.  Cr.  Csa. 
609.  Mick.  People  v.  Rlcharda,  1  Mich.  216, 
Bl  Am.  Dec.  76,  78;  Alderman  v.  People.  4 
Mich.  414.  SB  Am.  Dec.  321;  People  v.  Saun- 
ders, Sb  Mich,  119.  HIbb.  State  v.  Pulle,  13 
Minn.  1$4.  Mlee.  Isaacs  v.  State,  4G  Miss. 
234.  N.  H.  State  v.  Strow,  42  N.  H.  393. 
K.  J.  State  T.  Rickey,  9  N.  J.  L,  393.  N.  Y. 
People  V.  Mather,  4  Wend.  253.  21  Am.  Dec. 
122.  S.  C.  State  v.  Younger,  1  Dev.  L.  357,  17 
Am.  Dec.  STL:  State  v.  Chrlat  Ian  bury.  Bush. 
I,.  48.  Pa.  HlnchmuD  v.  Richie,  Brightly 
143;  Bespublica  v.  Ross,  i  Testes  1;  Com- 


V.  Garbles,  8  Phila.  <G0;  Com- 
monwealth V.  Bllas,  12  Phlla.  BSD;  Common- 
wealth V.  Ooldsmlth,  12  Phlla.  632:  Collins 
V.  Commonwealth.  3  Serg.  &  R.  320;  Com- 
monwealth v.  McKlsson,  8  Serg.  ft  R.  420. 
11  Am.  Dec.  630;  Heine  v.  Commonwealth, 
ei  Pa.  St.  146.  R.  I.  state  v.  Bacon,  27  R.  I. 
162.  61  Atl.  663.  Tei.  Johnson  v.  State.  3 
Tex.  App.  690;  Dill  v.  State,  SG  Tex.  Cr. 
App.    340.    33    8.   W.    126    (withdrawal    from 


the    I 


betor 


mdertaking  no  bar  to  prosecution).  Vt. 
State  V.  Noyes,  16  Vt.  41G.  'HI*. 
State  T.  Crowley,  41  Wis.  271  Fed.  United 
States  T.  Donau,  11  Blatchf.  C.  C.  168; 
United  States  T.  Martin,  4  Cliff.  C.  C.  182; 
United  SUtes  T.  Walsh,  G  Dill.  C.  C.  <D,' 
United  States  T.  Gardner,   42  Fed.   891. 

where  act  la  done  In  pursuance  of  the  con- 
spiracy aKreemant,  Is  the  overt  act  Of  all 
the  coconaplratora.  This  la  the  rule  at 
common  law  as  well  as  the  rule  under  the 
above  statute.— See  Ala.  Williams  t.  State, 
81  Ala.  1,  60  Am.  Rep.  ItS.  1  So.  74;  Martin 
T.  State,  89  Ala.  116,  IR  Am.  St.  Rep.  91,  8 
So.  23;  Gibson  v.  State.  69  Ala.  Ill,  18 
Am,  St.  Rep.  >t,  8  Bo.  98:  Evans  y.  State, 
119  Ala.  11.  19  So.  G3B.  Cobb.  Qardner  v. 
Preston,  S  Day  lOG,  1  Am.  Dec.  01.  Oa.  Bor- 
ton  V.  State,  66  Oa.  660.  IlL  Splas  v.  Peo- 
ple, 121  111.  179.  3  Am.  St.  Rep.  810.  11 
M.  S.  S6G,  17  Id.  898.  Iowa.  State  v.  Mun- 
chrath,  T8  Iowa,  270,  43  N.  W.  211;  Allen 
V.  Kirk,  81  Iowa  6G8,  4T  N.  W.  906.  Ky.  Het- 
calr  V.  Conner,  Lltt.  Sel.  Cas.  497,  11  Am. 
Dec.  840.  Me.  Strout  v.  Packard,  76  Me.  143. 
49  Am.  Rep.  601.  Bfaae.  Commonwealth  v. 
Campbell,  T  Allen  G41,  83  Am.  Dec.  705: 
Commonwealth  v.  Crownlnshleld,  10  Pick. 
497.  Mlas.  Halrston  v.  State.  64  Mist.  68*. 
29  Am.  Dec.  391;  Story  v.  State.  68  Miss. 
609.  626.  10  So.  47.  Ho.  State  v.  Walker,  98 
Mo.  969,  9  S.  W.  646,  11  Id.  1133.  I*.  C. 
State  V.  Anderson,  92  N.  C.  7S2.  Pa.  Collins 
V.  Commonwealth.  3  Serg.  ft  R.  220;  Com- 
monwealth V.  Weaterwealth,  11  Phlla.  461, 
Tex.  Hardin  v.  State,  4  Tex.  App.  3S6: 
Bowers  v.  State,  24  Tex,  App.  412,  G  Am. 
St.  Rep.  901,  T  B.  W.  247;  Phillips  V.  State. 
26  Tex.  App,  228,  8  Am.  St.  Rep.  4T1,  9 
S.  W,  667;  Harris  v.  State,  31  Tex.  Cr. 
Rep.  411,  26  S.  W,  916.  Fed.  United  States 
V.  Smith,  1  Dili.  C.  C.  212;  United  States 
T.  Babcock,  3  Dill.  C.  C.  686;  United  States 
V.  Sacla.  2  Fed.  754;  United  Stales  v.  Lan- 
caster, 44  Fed.  896;  United  States  v.  Cas- 
sidy,  67  Fed.  698;  United  States  v.  Mitchell, 
1  HuKhea  C.  C.  489;  United  States  v.  Butler, 
1  Hushes  C.  C,  467:  United  States  v.  Cal- 
llcoi,  1  Int.  Rev.  Rec.  177;  United  States 
V.  Doyle,  6  Sawy.  C,  C.  611,  Emg.  Rex  V, 
Hammond,  2  Esp.   (N.  P,)  719. 

fl.  Same — PIIIbk  eaaipUlBt  Ib  alaader 
conaCIluteB  an  overt  act  In  pursuance  of 
conspiracy  to  maintain  an  action  of  slander, 
and  the  died  complaint  may  be  introduced 
In  evidence, — People  v.  Danlela,  106  CsL 
261,  38   Pac.  720. 

See  par.  I,  thla  note. 
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§1S6.  WXABINO  NEASK,  FALSE  WHISKEBS,  ETC.  It  shaU  be  unlawful 
for  any  person  to  wear  any  mask,  false  whiskers,  or  any  personal  disguise 
(whether  complete  or  partial)  for  the  purpose  of: 

1.  Evading  or  eacsplng  discoveiy,  recognition,  or  identification  in  the  com- 
mission of  any  public  offense ; 

2.  Ooncealment,  flight,  or  escape,  when  charged  with,  arrested  for,  or  eou< 
victed  of,  any  public  offense. 

Any  person  violating  any  of  the  provisions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor. 

History:     Enacted  March  30, 1871,  Code  Amdta.  1878-1,  p.  420. 


TITLE  Vni. 

OP  CEIMES  AQAIKST  THE  PBBSOIT, 
Cbapter  X.    Boincno:,  II 187-199. 
n.    MiTHEif,  11  203,  204. 
m.    EjDNAfFiNa,  It  207-209. 

IV.      BOBBIBT,    II  211-214. 

T.  Atttmpts  to  Kill,  1|  218-219. 

VI.  Assaults  With  Imtxki  to  Couiiit  Fxlokt,  Othie  Thah  Asbauiab  Wits 
Ihtint  to  MuBDEit,  II  220-222. 

Til.  Ddkls  isn  CEALLENQBe,  11  225-232. 

Tin.  Falbb  Ihpbibonhent,  |{  236,  237. 

SX.  Assavlt  akd  Battekt,  ||  240-24S. 

X  lABSL,  II  248-259. 


HOMICIDE. 

1 187.  Hnrdw  dellned.  1 194.  DecesMd  mtut  die  wltliin  a  year  and  a 
f  188.  Malice  defined.     [ExpTew  aod  implied  daj. 

malice.]  I  195.  Excusable  homicide. 

I  189.  Degrees  ol  marder.  I  196.  Justifiable  -homicide  by  public  offleen. 

i  ISO.  Panishment  of  murder.  I  197.  Justifiable  homicide  by  otber  peEBom. 

i  191.  Petit  treason  aboliBhed.  B  198.  Bare  fear  not  to  justify  killinff. 

I  192.  Mansiaughter  defined.     Voluntary  and  *  ^°°    t„=h«.ki.  .„j   ™...„i,i.  i. 

involuntary  msuslaugliteT. 
I  193.  Punishment  oC  manslaughtel, 

§  187.    MTJBDER  DEFINED.    Murder  is  the  unlawful  killing  of  a  human 
being,  with  malice  aforethought. 

History:     Enacted  Februarr  14>  1872,  founded  npon  1 19  Criminal 
Practice  Act.  Stats.  ISSO,  p.  231. 

HTJRDEB.  I.  In  General. 
I.  In  Gekebal.  Ij  2.  Definition— Murder,    aa    defined    In 

n.  MUBDM— Elimentb  of.  .  .„  "■«  'wetw". 

m.  Ev,ni^-CE~IN  G..^  8-  "^IZXtX.  '""^°*     ""^''"« 

IV.  Sahb— Dyinq  DBCLAaATiONa.  ^^  5.  Same— Insanity  as  a  defense. 

T.  IKDICTMWJT     AND     INFORMATIOK     KM  6,7.  Same  — Same  —  Sadistio   insanity— 

MUBDEB.  Physieal  eismination, 

TI.  Pleamng  and  Peactice — In  Oxnebal.  jj,  Mdbdzb— Eleionts  of, 
TIL  Same— iNSTBtJCTiONS  to  Jnar.  g.  Acceleration  of  death- By  Uie  vitf 

TUL  Sauz — Vebdioi  of  Jukt,  lence  of  the  prisoner. 
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HIIRDBJI — IN    QKNERAL. 
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9.  Crime  of  moTder — To  eoaititut«. 
10, 11.  Same — Cooling  time. 

12.  Same — Elemeota  of  maider. 

13.  Same — Same — Intent  and  act   must 

both  coneui. 

14.  Same — Justiflcation  —  Heat  of  paa- 

15, 16.  Killing  may  be  effeeted  by  any  of 


19.  Motive — Neoeesity  of. 

50.  Murder  and   maDBlaugliter. 

21.  Murder   may   be   committed   by   as- 

sault with  the  fist. 

22.  Parties  by  mutual  underBtanding  en- 

gaging   in    conflict    with    deadly 
weapons. 

23.  Self-defense — The  acts  which  a  de- 

fendant may  do  and  justify. 
24,  25.  Same— Threats  of  deceased. 
III.  EVIDENCB— In  GENBaAU 

28-  28.  As  to  generally — Sufficiency  of. 
29,  Acta  or  wor^  of  defendant — In  gen- 

80-33.  Admissibility  of — In  general. 

34.  Same — Letters  of  woman  since  de- 

ceased. 

35.  Same — Motive. 

36, 37.  Admissions,     statements,    and     con- 
fessions of  defendant— In  general. 

38.  Same  —  Admissions     or     statements 

39.  Blackboard  and  other  diagram — Ad- 

mitted in  cTidence  without  objec- 
tion. 

40.  Same— Model  of   premises. 

41.  Same— Use  of  diagram  by  jury, 

42.  Character  of  defendant — As   to   not 

being  open   to  agaault  as   dbtinc- 
tive  feature  of  ease. 

43.  Same — Character  of  accused  not  In 

evidence. 
44,  45.  Same — Evidence  of  good  character. 

46.  Same— Evidence  of  good  disposition. 

47.  Same — Evidence  as   to  character  of 

prisoner  for  peace  and  quiet. 

48.  Same^Evidenoe  of  defendant's  pre- 

vious good  character. 

40.  Same — Kvidence  of  other  speciflc 
wrongful  acts. 

60.  Same — ^Evidence  lending  to  show 
low  and  degraded  character  of  de- 
fendant. 

51.  Same— Oood   cbaracter   of   prisoner, 

when  proved,  is  fact  in  case. 

52.  Same — Inqniry   as    to   character   of 

prisoner. 
I.  Same — Previous   history   of   defend- 


of. 


1,  Character  of  deceased — Evidence  of 
excluded  when. 

).  Circumstantial  evidence — As  to  suf- 
ficiency of. 

}.  Same — Blood  stains  on  shoes  and 
overalls. 

J.  Same--C'tothing  worn  by  deceased 
at  tirae  of  homicide. 

i.  Same — Clothing  and  other  articles 
found  upon  penon  of  defendant. 

).  Same — ^Conflicting  statements  of  de- 
fendant. 

I.  Same — Objection  to  evidence  on  pro- 
duction of  clothing. 

i.  Confessions  made  by  defendant — As 
to  generally. 

i.  Same — As  to  voluntary  confeesion, 
and  right  of  court. 

1.  Same — Any  testimony  voluntarily 
given  as  a  witness. 

L.  Same — Confessions  made  under  in- 
fiuenee. 

J.  Confession  not  conclusion  of  Jaw. 

[.  Conspiracy — Acts  of  coconspirator. 

I.  Same — ^Acta  and  declarations  of  co- 
conspirator. 

i.  Same — Conspiracy  growing  out  of 
labor  disputes. 

t.  Same — Conspiracy  among  prisoners 
to  escape  from  jail. 

I.  Same — Conspiracy  to  rob— Homicide 
resulting  from. 

I.  Same — ^Eridence  of  coconspirator, 
under  agreement  to  rob, 

..  Same  —  Evidence  of  conversation, 
when  admissible, 

I,  Same^Where    conspiracy    is    eetab- 

'.  Corpus  delicti— Must  be  proved. 
t.  Same — As  to  meaning  of  phrase. 
».  Same — Autopsy     is     not     necessary 

part  of  proof. 
.  Same — Conclusive   and   convincing — 

Proof  not  required  to  be, 
I.  Same— Same — Conviction     may     be 

had  without  proof  of  death. 
1.  Same — Component    parts    of    proof 

i.  Same — Sufficiency  of  evidence  of. 

I.  Same  —  Same  —  Circumstantial  evi- 
dence of  insufficient. 

.  Same — Same — Evidence  independent 
of  eitra.judiciai  confession. 

1.  Declarations  of  deceased — Admis-' 
sible,  when, 

I.  Same — Declarations  made  sii,  eight, 
or  ten  months  before  death, 

I.  Same— Declaratiooa  made  to  various 
parties  at  different  times, 

.  Same— Third  party 's  declaration  as 
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102.  Declarations    bf    aceosed — Admissi- 

bility of. 

103.  Same— Declaration  of  defendant  to 


,  —  Of  prii- 


105.  Evidence    Klating    to    footprints  — 

Cempetenej'  of, 

106.  Evidence    at    fonner    trial— Admis- 

sible where  witnesa  deAd. 

107.  Exclamations  and  i 


110,  Same — Evidence  of  doctor  as  to  po- 
ll 1.  Same — ErideDce    of    expert    aa    to 

character  of  blood, 
113.  Same — Qunsmith   called   as  expert. 

113.  Same— 'Place  of  entrance  and  exit 

of  ballet. 

114.  Same-— Powder-markB  on  skin. 

115.  Same— Sise  of  ballet. 

116.  Extra-judicial    statement — Inatme- 

117.  I^cts    explaining     condact    of    ao- 

cused — Admissibility  of, 
lis.  Same— f^cts  showing  extent  of  pas- 
sion aroused, 
119, 120,  Plight  of  accused— Admissibility  of 
evidence  of, 

121.  Same — Plight,  pursuit,  and  captare 

of  defendant. 

122.  Sane— Flight   is   not   of  itself   evi- 

dence of  guilt. 

123.  Plight    from    mob — Baises    no   pre- 

sumption, 

124.  Porgeiy    of    preseription— Admissi- 

bility of. 

125.  Hatred,  ill-will,  etc.— Evidence  of. 

126.  Jealousy  on  part  of  slayer — Proof 

of. 

127.  Intent  and  act — Must  both  concur. 

128.  Same — Intent    may    be    proved    by 

evidence  direct  or  indirect. 
128.  Malice— Prosecution 

130,  Medical    works — Not    admissible    i 

evidence, 
131. 

132.  Money  in   possession  of   deceased — 

Admissibility  of  evidence  to  show, 

133.  Newspaper     article  —  Written     and 

published   by   defendant. 

134.  Same — Newspaper   account   of   kill- 


I    entitled    to 


144, 


145, 


148, 147. 

148, 

149, 

150- 152. 

153. 


,  Same — Exception  to  mle. 

.  Proof  of  motive — EssentiaL 

.  Proof    of   uulawf  Al    act— May    be 

Photograph— Of  deceased,  taken 
about  three  years  before. 

Same — Of  locality  of  homicide. 

Same — Of  place  where  deceased  was 
standing. 

Pistol  and  bullets— Other  than  those 
used  by  defendant. 

Possession  by  defendant — Of  bur- 
glar's tools. 

Same — Of   mone}',   secreted   in   box 

Same — Of  slungsbot, 

Ees  gests — Anything  connected  with 

unlawful  act  of  hilling. 
Same — Attempt  at  robbery, 
Bestriction  of  cross-examination, 
Eesults  of  eipcriments — Admigsibil- 

ity  of  evidence  of. 
Rule  as  to  privileged  communications 

—Between    party   and   his   physi- 


I   witness 


>  police-officer. 


156.  Statements    made    by   prisoner — Be- 

fore coroner's  jury. 

157.  Same— While   testifying   ( 

in  another  case. 

158.  Same — Statement  to  i 
150.  Statements  made  by  third  [ 

In  presence  of  prisoner, 
10,  161.  Threats   by   aeoused- As   t< 

sibility  of  in  evidence- 
>2, 163.  Same— Against    deceased. 

164.  Same^Same — An   isolated   complete 

sentence,  admissible, 

165.  Same — Communication  of  threat  un- 

necessary. 
6, 167.  Same — Pormer  diiBeulty  and  threats, 
168.  Same — Indefinite   threats   to  kill   or 

injure  "some  one." 
160.  Same — Same — Threat  to  "kill  or  be 
killed," 
0, 171.  Same  —  Same  —  Threat   to   "wipe 
out"  a  named  family, 

172.  Same — Intent  and  malice, 

173.  Same — Made    a^inst     deceased    in 

presence  of  witness. 

174.  Same — Obscure  and  remote  allusion. 

175.  Same — Previous  quarrel,  assault  and 

threats. 

176.  Same — Remoteness   of  threats   from 

time  of  homicide. 

177.  Same — Threats  against  witness, 

i,  179.  Same— Threats   to  kill  a   third  per- 
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180.  Same — Same — When    part    of    res 

181- 183.  Tbreata,  b;  deeeoBed— Admiraibilitj 
ID  evidence  in  &vor  of  aecosed. 
184.  Same — Bad  feeling  between  Kceuaed 
and  deeeaeed. 
1S5, 186.  Same — Communicated   thieati. 

187.  Same — Communieatioo   of   threata— 

Not  aeeesBary  to  admiraibilitj. 
1G8.  Same — Deceased's  attitude  at  time 
of  encounter. 

189.  Same — Definite   designation   of   per- 

son not  made. 

190.  Same — Overt  act  of  deceased. 

191.  Same — Same — Freviooa    conduct    or 

102.  Same— BioteTs'  threat  to  retura. 

193.  Sams— Self 'defense  set  op. 

194.  Same — Uncommunieated    threats   by 


vidence  o 


witneaaes. 


198.  Weapons,  etc.— Production  in  court. 

199.  Witnesses — Defendant    can    not    be 

compelled  to  testify. 

200.  Same — As    to    ordering    accused    to 

Stand  up  for  identification. 

201.  Same — Codefendants  a 

202.  Same— Physician  giving  e 

bebaif  of  defendant. 

203.  Same   —  Proeeeution    ca 

forced    to    introduce    ' 

204.  Same — Truth,    honesty,    and    integ- 

206.  Same — Wife's    testimony,    although 
wrongly  admitted. . 

206.  Same — Witness  liviog  with  prisoner. 

207.  Same — Witness   not   required   to   be 

absolutely  certain. 

208.  Same  —  Witness'     declarations     to 

third  party. 
IV.  Same— Dyma  Deci.abatiok3. 

209.  As  to  definition  of  "dying  declar&> 

210,211.  As  to  admissibility  of,  when. 
212- S14.  Abandonment   of   hope   of   recoverj 
essential. 

215.  Admissible  as  what  evidence,  only. 

216.  Belief  in  impending  death — Uay  ap- 

pear in  any  satisfactory  mode. 

217.  Belief  that  party  will  not  recover — 

Not,  of  itself.  sufBcient. 

218.  Condition    of    mind    of    declaran^^ 

How  determined. 

219.  Credibility     of     deceased — As     con- 

tained in  his  dying  declarations. 

220.  Declarations  muBt  relate  to  what. 


L.  Declarations  definite  and  < 
Necessity  for  being. 

i.  Declarations  as  t«  cause  and  manner 
of  injury — Admissible  in  evidence. 

).  Declarations  as  to  previous  diffi- 
culty— Not  prejudicial,  when. 

1.  Declarations  concerning  eireum- 
stances  attending  shooting — Ad- 
missible. 

i.  Declarations  reaffirmed — Need  not 
be  reread  at  time. 

t.  Declarations  made  early  in  day  of 
death — In  extremis,  when. 

'.  Declarations  immediately  befors 
dying    declarations — Not    admii- 

1.  Declaration  that  was  dying — Admis- 

).  Declarations  not  made  nnder  belief 

in    impending   death — Batified    in 

extremis. 
1.  Distinction     between     statements  — 

Beg  gestee  and  dying  declarations. 
L  Dying  declarations — As  to  not  being 

opinion  of  declarant. 
!.  Same — Must  be  received  with  great 

caution. 
I.  Same— Properly  admitted  when, 
I.  Same — Received  upon  assumption  of 

probable  truth, 
i.  Same — That  fatal  wound  was  given 

without  provocation, 
I.  Same  —  Which    merely   amount    to 

guess. 
r.  Evidence    of    police    officer — As    to 

declaration    of    deceased. 
i.  Existence  of  belief  of  approaching 

dissolution — Express  statements  of 

not  necessary. 
).  Fact  that  wound  mortal — Decedent'* 

statement  could  not  live. 
1.  Same — Declaration   not  made  under 

belief  in  impending  death. 
I.  Hope  of  recovery— Abandonment  of. 
I.  Necessity — As  ground  of  admissibil- 
ity of. 
I.  Opinion     of     party     dying — .\s     to 

whether  he  is  dying  of  wounds  or 

of  disease. 
I.  Oral  dying  declaration. 
>.  Parol  evidence — ^Admissible  to  prove 

condition  of  deceased. 
i.  Refusal  to  answer  queet ions— Dying 

declarations  not  inadmisBibte. 
7.  Bea    gestee  ^-  Declaration    must    be 

I.  Same — As  to  what  required  to  con- 
stitute. 

).  Same  —  Declarations  relating  to 
former  and  distinct  matter. 

).  Beligious  belief  of  declarant — Does 
not  affect  admissibility. 
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£51.  Sense  of  impeoding  death — Mnj  be 
shawn  bj  one  witnesB. 

555.  Ststomeiit — At  to  not  beinj^  required 

to  contain  all  decedent  said. 
253.  Same — Admisaible  when, 
S54.  Same— In  writing. 
225.  Same — Made  three  or  four  days  after 

receiving  wound. 

556.  Same—To  effect  that  if  thej  turned 

him  he  would  die. 
257.  Ubb   of  phrase  "probability  of  my 


Confirming 


dying. ' 

25S.  Verbal    deelarationB 
written  atatenient. 

259.  Written   memoiandum   of   statement 

— Verified  by  deceased. 

T,  UrotCTlfEHT  AND  iNrOBUATION  K>B  MUKDEB. 

260.  As  to  snCBciency  of. 

261.  Alteration  of  indictment — Objection 

after  pleading. 
£62.  Averments  in — As  to  means  used  to 

procure  death. 
£03.  Common-law   rule  —  Requirement  aa 

204.  Code  ebangee  rule  of  common  law. 

265.  Same — Essential    averments    in    in- 
dictment under  code. 

S6fi.  Charge — Mast    contain    certain    de- 
scription of  crime. 
267, 268.  Defects  in  indictment  for  murder- 
Not   cured  by  verdict. 

269.  Same — As    to    necessity    of    stating 

facts   constituting    offense. 

270.  Same — As   to   sufficiency   of   indict- 

ment  for  murder  generally. 

271.  Same— The    omission    of    allegation 

of  death. 

272.  Same — The    omission    of    altegntion 

that  person  killed  a  human  being. 
873,274.  Same— Same— "Murder"     used     in 
making  charge,  it  is  otherwise. 

275.  Defective  information— Not  averring 

party  killed  a  human  being. 

276.  Same — Word   "murder"   omitted. 

277.  Deecription  of  deceased — As  to  suf- 

ficiency of. 

278.  Deseription    of    wound — As    "mor- 

tal," sufficient. 
£79, 230.  Description  of  weapon  or  means — 
Not  necessary. 

281.  Same — Indictment   charging  murder 

with  a  certain   loaded  pistol. 

282.  Facts   and   circamstances — Must   be 

sUted. 

283.  Same — Not  containing  statement  of 

facts — Not  support  conviction. 

284.  Same — Indictment  must  allege  that 

wound  was  mortal. 

285.  Same — Indictment   must   state   time 

286.  Same  —  Indictment     nnder     statute 

same  as  at  common  law. 


287.  Same — Indictment    which    doea    not 
allege  that  deceased  was  a  hnman 

268.  Indictment    for    murder  —  Includes 
manslaughter,  etc. 

289.  Malice  aforethought — Necessary   in- 

gredient. 

290.  Same— Indictment  which  uses  neither 

words  "malice  aforethonght "  nor 
words  equivalent  thereto. 

291.  Same  —  'Words     "wilfully,     mali- 

ciously,  feloniously,  and  premedi- 
tatedly,"  equivalent  to. 

292.  Motion    to    quash    indictment — Not 

made  before  pleading  or  delhurrer. 

293.  Murder — Conclusion    of    law    from 

facts. 

294.  Objection    to    indictment — Mere    in- 

itials not  a,  when. 

295.  Particular  circumstances — Need  not 

be  stated. 

296.  Statement  of  facts  constituting  of- 

fense— Necessity  for. 

7-300.  Sufficiency     of     indictment  —  Not 
tested  by  rales  of  common  law. 

1, 302.  Same — Information    which    charges 
wilful  and  felonious  killing. 
303.'  Same — Information    drawn    in    lan- 
guage of  above  section   euffioient. 
304.  Same — Indictment  failing  to  charge 
"malice   aforethought." 

5,306.  Same— Indictment     sufficient     with- 
out  charging   act    to   bs   "delib- 

S07.  Same — Indictment  stating  defend- 
ant "did  wilfully,  feloniously,  pre- 
medilatedly,  and  of  malice  afore- 
thought," etc.,  sufficient. 
B,  309.  Same — Indictment  sufficient  if  it 
cbarges  defendant  inflicted  mortal 
blow  "wilfully,"  etc. 

310,  Same — Indictment     omitting     word 
"nnlawfu!," 

SIl.  Same — Indictment    which    avers    in 
substance  requisite  facts. 

ai3.  Same— Indictment  which  avors  that 
by  means  unknown,  sufficient. 

313.  Same — Indictment    which    does    not 

state  length  and  depth  of  wound, 
sufficient. 

314.  Same — Indictment  sufficient  if  man 

of  ordinary  intelligence  can  under- 
stand therefrom. 

315.  Same — Not    necessary    to    aver    in 

terms  that  wound  was  mortal. 

316.  Ultimate  or  issuable  facts — Must  be 

pleaded  substantially  in  language 
of  statute. 

317.  Wound — Allegation  as  to  nature  of. 
',  Pleading  and  Pbactice — In  Obnebal. 


— Murder   of    two   persons    by 
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S20.  Sume — Sectence    of    life    impriBOD- 

321.  Burden  of  proof — Defease  maj  show      i 

322.  Same — Where  killing  is  proved. 
323,  324.  Same — Same — Law   implies  malice. 

325.  Same — Opportunitj     must     be     af- 

forded prisooer  for  what. 

326.  Same  —  Proof      beyond     leasonable      i 

doubt,  required  of  prosecution. 

327.  Same — Prepoodejating  proof,  all  re- 

quired of  prisoner. 
32Ta.  Jurisdiction    of    court — Murder    bj 

328,  sag.  Motive— Proof  of. 

330.  Same — Intimacj  of  defendant  with 

another  man. 

331.  Seme — Letters  written  by  defendant. 

332.  Same — Value    of    property    of    de- 

eeaeed. 

333.  Nen  triftl — Counter-affidavita,  on  op-      , 

posing  motion. 

334.  Same— Discretion  of  trial  court. 

335,  336.  Same — New  trial  should  be  granted      , 

by  trial  court,  when. 
337,  338.  Same — Newly    discovered   evidence. 

339.  Objection    to    question — ^Admisaible      , 

on  any   theory — Motion   to   strike      ' 

340, 341.  Province  of  court — Admissibility  of 

dying  declarations. 
342,343.  Same — Court   should  admit  aU   evi- 

denoe  nhich  is  relevant. 

344.  Same — Courts  are  not  anthorlEed  to 

instruct  jury  to  return  verdict  of 
not  guilty. 

345.  Same  —  Judges     must     not     charge 

juries  with  respect  to  matters  of 
fact. 
346, 347.  Province   of    jury — As   to    conslitu- 
tional  right  to  jury  trial. 

348.  Same — Condition  of  party's  mind. 

349.  Same — Conspiracy    to   commit    mnr- 

350.  Same — Credibility  of  witnesses. 
851, 352.  Same — Credibility     and    degree     of 

weight    which    shall    be    given    to 
dying  declaration,  for  jury. 

353.  Same — .lury    must    determine    from 

all  facts  and  circumstances. 

354.  Same — Queation   for  jury— Admissi- 

bility of  dying  declarations  is  not. 

355.  Same  —  Same  —  Deadly     weapon, 

whether  instrument  is. 
35S.  Same— Same— Eeason   for  flight, 
357.  Same— Same— Specific  intent  to  take 

life. 


vn.  Saus — iNSTBucnoKa  to  Juet. 

359.  As    to     definition    of    murder    and 
manslaughter. 


.  Ai  to  mansiaaghler — On  a  cliarge  of 

murder  in  first  degree. 
.  Assuming  or  suggesting  guilt. 


I.  Charge  must  be  taken  together — 
Separate  instruction  not  contain- 
ing all  limitations. 

i.  Circumstantial  evidence — Instruction 
as  to. 

,  Defeetire  inatruetion — In  assuming 
gtult, 

i.  Same- — Instruction  curing. 

:.  Degrees   of    offense — Instruction   as 

;.  Discretion   of  jury — Instruction  not 

interfering  with. 
I.  Harmless  error  in— What  is. 
:,  Hypothetical     instruction  —  Should 

find  some  support  in  evidence, 
\  Self-defense— Instruction  as  to  law 

of. 
.  Instruction  orally  given — In  general. 
I.  Same — -Consent  of  prisoner  to 
I.  Same — Court  may  read   soetfona  of 

Penal  Code. 
:.  Same — Same — Objections   to   charge 

can  not  be  sustained  upon  ground 

of. 
:.  Same — Beading   portion   of   opinion 

of  court  filed  in  previous  ease. 
!.  Same— Beal  point  arising  under  tes- 
timony. 

to  be  read  in 
a  with  context. 
i.  Same — Use    of    word    "slain,"    by 

'.  Same — Verbal  modification  of  writ- 
ten instruction. 
i.  Same — Word  "victim,"containec(in 


I.  Instruction  where  evidence  is  cir- 
cumstantial— As  to  generally. 

).  Same^ — Instruction  as  to  finding 
verdict  of  murder. 

..  Same — Instruction  as  to  killing  of 
person  already  mortally  wounded. 

!.  Same — Instruction  calling  attention 
of  jury  to  number  of  cases. 

;.  Same — Inetniction  forcing  jury  to 
particular  conclusion. 

:.  Same — Instruction  fully  stating  law, 
not  required. 

1.  Same — Instruction  must  be  given 
with  reference  to  facts. 

I.  Same — Instruction  must  be  consid- 
ered in  connection  in  which  it  is 

.  Same — Instruction     not     predicated 

upon  case, 
I.  Same— Instruction     to     eflTect     that 

jury  is  not  legaUj  bound  to  acquit. 
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399.  S&me — Inatruetion  to  jury  present- 

ing false  issue. 

400.  Instructions   held    erroneous — Aa   to 

eoQspiraej. 
<01.  Same-— As  to  deadly  weapon — Ettoi 
nitliout  prejudice. 
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426.  Same — As 
427,428.  Same— As 

429-  Same— As 
430.  %me — As 
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note. 

184    Am.    St. 

Rep.    TIS 

t*  deHnlllvB   o 

(  mnrder.   ae 

e    Kerr   oi 

Homl 

iclde.  p.  EE, 

,  Kerr 

■s  Wharton  o 

n  Crlmlna 

Law  {11th  ed.)  l|  41g,  420. 

As  tB  desTcu  Ib  mnrdcr,  see.  post,  )  189 
and   note;   also   Kerr  on   Homicide,   pp.   SS- 

As  to  the  •tBtBtoir  dlTlBloB  of  dccreca 
of  BiBrdn.  see  note  IS  Am.  Dec.  T74. 

Ae  to  honlvlde  hr  ■■■ttentlon  or  BCCled 
of  dntr.  see  note,  124  Am.  St.  Rep.  323. 

2.  Every  hllllnK  is  murder  unlesH  defend- 
ant, by  showing  want  of  malice,  mitigation 
to  lessen  crime,  or  Jusllflcation  or  excuse. 
proves  the  contrary.  (Construed  with  i  HOB, 
"  ■  —People  V.  Jonas,   IBO  Cal.  370,  117 


178. 


Br.   SO,   this   note. 


liability  n 

on  the  ch 
tlon. 


y  be  h 


■howlBC  tvllevlBtc  froM 


ler.  such  as  Justiflca- 
-defenee,  insanity  at  time  of  the 
commlBsion  of  the  homicide,  and  the  like. 
The  mailer  of  the  apeciBl  defenses  which 
may  be  interposed  can  not  be  gone  into  In 
this  place;  that  Is  thousht  to  have  been  luf- 
flclently  done  and  the  authorities  collected 
elsewhere. — See  1  Kerr's  Wharton  on  Crim- 
inal Law    (11th  ed.).    ||  27fi  et   seq. 

4,  Sane— iBsanlty  ai  a  defenie. ^Insan- 
ity at  the  time  of  the  commission  of  the 
act,  goes  to  the  responsibility  of  the  ac- 
cused and  his  acfountabllity  for  his  crim- 
inal acts;  and  has  been  sufficiently  dis- 
cussed   already. — See,    ante,    1 26    and    note. 

As  to  validity  of  statate  dceUriBc  tkat 
iBBBnltr  shall  aot  coBstltntc  a  defease  to 
a  charge  of  crime,  see  note,  Ann.  Gas. 
1912B.    927. 

fi.  The  most  Important  element  of  tha 
law  applicable  to  Insanity  as  a  defense  to 
crime  Is  that  the  defendant,  at  the  time  ha 
committed  the  act,  must  be  so  mentally 
deranged  that  he  did  not.  and  could  not. 
know  the  nature  or  quality  of  his  act  Id 
slaying  the  deceased  and  Its.  wrongfulness. 
A  person  may  in  a  sense,  or  to  some  de- 
gree, be  of  unsound  mind,  or  he  may  ba 
laboring:  under  some  delusion,  or  be  a  mono- 
maniac upon  some  subject,  and  still  be 
fully  capable  of  appreciating  and  knowing 
the  nature  and  quality  and  wrongfulness  of 
the  act  of  wantonly  taking-  human  life.— 
People  V,  Ashland,  20  Cal.  App.  188.  IM 
Pac.  796,   804. 

As  to  rlsht  of  iierBOB  ac^nlttcd  ob  kfohbI 
of  Itisaalty,  on  prosecution  for  crime  to 
bo  discharged  from  restraint  upon  recovery 
of   sanity,   see    note,   Ann.   Cas.    19I3A,    1260. 

8.      Same — SaiBe — Sadistic     InaaDlty.     that 


ts.    a   diae 


ordered 


(  the 


mfnd  enKendered  by  licentiousness  and  sex- 
ual perversion,  and  marked  by  extreme 
cruelty,  having  interposed  aa  a  defense  In  a 
prosecution  tor  murder,  the  defendant  go- 
ing  upon   the  stand   and  testifying   In   his 
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own   behalf   under   that   defense,   and   alaa  n.    MURDER — ELiSMENTB    OV. 

callloK  expert  teatlmony  to  his  aid  to  make  ^    Aeeclentloii  of  d«th-^r  « 

out    bla   derenae.   and    the    eiportn    having  «(  tka  pTi»>cr,  hia  kuIU  la  not  extenuated. 

testlBod,    among    other    thinRB,    to    having  although    death    might    be,    and    probably 

made  a  phyaloal  examination  of  the  defend-  would   have   been,   the   reault  of   a  diaeaaa 

ant  before  trial,  which  examination,  in  part,  ^,(|j  „hloh  the  deceased  was  then  afflicted, 

formed  the  bBala  for  the     eatlmony   on  be-  _People   T.    Moan.    K   Cal.    6»i.    6J7,    4    Pac. 

half   of   the   prisoner,   the   court   appointed  6i6_      b„^   People   v.    Ah    Fat.    48   CaL    61; 

phyaiclaDB  and  ordered  the  accused  to  aub-  state  v.  Uorea.   t  Ala.   275 
mlt  to  a  physical  examination  by  them  reU-  ^,   ^,   h.Bl.We   by  gr«.  .l»««.el   w 

tlve  to  the  physical  condltiona  detailed  by  „g,gj„^  ,„  Kerr  on   Homicide,   pp.   B«, 

the    expert    witnesaea    for    the    defendant,  ig2_i7o 

that  they  might  be  qualified  to  give  teatl-  ^,  ^^  ^^^^^  ^^^  „W,«»tI,  ee.t^rte* 

mony   for   the   .tate   relative    to   the   aame  j,,,„^   relieving   from   charge   of   murder, 
state    of    facts    teatllled    to    by    defendant  a  v„,  „„  ti„„i„ij.  _    •■ 

experts;    thl.   waa   held    to    be   within    the  "e  Kerr  on  Homicide,  p.  ». 
power    and    discretion    of    the    trial    court.  »■     Crtme    ot    Budcr  — Xn    eautitBte,    It 

and  not  violative  of  the  constitutional  pro-  "ust   appear    that    the   party    was   of  sound 

vision   prohibiting   an   accused   person   from  nilnd.    that    the    killing   was   unlawful,    that 

being   compelled   to   give  teatimony   agHlnBt  "  "as  dona  with  ni all ce.— People  v.  Moore, 

himself. — State  v.   Petty.    32  Nev.    S84,   Ann.  '    C;al.    90,    91.      See    People    v.    Murray.    10 

Cas.     1912D.     m.     lOS     Pac.    834,     following  <^al-  309.  310;  People  v.  Cronln,   34  Cal.  ISl, 

State  V.  Ah  Chuey,  14  Nev.  gl,  3t  Am.  Rep.  *09;  People  v.  Murphy.  19  Cal.   62,  SB;   Peo- 

SIO.    and    approving    doctrine    in    People    v.  Pl"     »-     Haun.     14    Cal.     90.     97;     People     v. 

Furlong,   187    N.    Y.    198.    ZO    N.   T.   Cr.    Rep.  Doyell,    48   Cal.    85.    98;   People   v.   Jefferson, 

485.  79  N.  E.  BT8.  **  '^"'-   *"■   *^'- 

10.     Saair     CoaUng    tlae.  —  Where.    In    a 

7.     The    decisions    are     not    In     harmony  homicide    case,    the    evidence    showed    that 

upon  this  question  respecting  the  power  of  the  defendant,  upon  learning  that  hla  wlfs 

the    trial    court    to    order    the    accuaed    to  had  been  compelled  by  threats  to  have  aei- 

BUbmlt  to    a  physical   examination,    but    the  ual    intercourse    with    the    deceased.    Imme- 

general    principle   of    the    above    doctrine    la  aiately    went    In    aearch    of    him    with    the 

aupporled  by  the  great  welRht  of  authority.  intention  of  killing  him,  but  that  seventeen 

— See,    among    other    cases:    Ga.    Gordon    v.  hours    elapsed    before    the    defendant    found 

State,  68  Ga.  814.    Int.  O'Brien   v.  Stale.  125  and  killed  the  deceased,  the  court  properly 

Ind.    SB.  3  L.  R.  A.   323.   25   N.   E.    I3T.     Mlaa.  limited  the  Jury  to  the  return  of  a  verdict 

Magee    v.    State.    9!    Mlaa.    875.    46    So.    629  of  murder  in  the  flrat  degree    If  they  were 

(compelling    accuaed    to    put    his    foot    In    a  convinced  that  the  defendant  bad  committed 

footprint     for    purpose     of     Identification),  any   crime   at   all.— People   v.    Aahland,    20 

Mo.  Stale  v.  Tettalon,  J69  Mo.  S64.  80  S.  W.  Cal.  App.  181.  128  Pac.  798,  801. 
743;  State  v_^Ruck.  194  Mo    434.  6  Ann.  Cas.  „      ,^0  reduce  murder  to  manslaughter.  It 

976.    92   S.    W.    706    Ccompelllng   prisoner    to  „„,(  be  Shown  that  the  homicide  was  Com- 

Btand    up    for    purpoaes    of    Identlfleatlon).  ^^^^   ^p^„   ^  «uaden   quarrel   or   heat  of 

Mo.t.   State  V.   Muller.   84   Mont,    21.    9    Ann.  paaaion.      Where    the    killing    did    not    take 

Cas.    884,    8    I.    R.    A.    (W.    S.)    766     85    Pac.  p,^,^   „^„^    ^^^   deceased  wli   actually   en- 

369    (admitting   evidence    ahoea    taken    from  ^^^^^  ;„  i,^.^,„^  ,^,^,^1  ,„,e„ourae  with  the 

prisoner,    against    his    conaent.    fltted    foot-  „„„   „f   j^^   defendant,    but   waa  committed 

prints  found  around  and  near  the  scene  Of  ,„^g   seventeen    houra   after    the   defendant 

the   crime).      N.    Y.   People    v.    Gardner.    1*4  j,^^  ^,^gj,  ^^y^  ^     ^[^  .^1,^  ^,  ^^     deceaseds 

N.   T.  119,   43  Am.  St.   Rep,   741.   28  I-  R-  A-  relations   with    her.  It  will  be  con-ldered  that 

699,    38    N.    E.    10O8;    People    v     Hock.    150  ,uffic„„t   "cooling   time"    has   intervened   so 

N.    T.    803.    44    N.    E.    976;    People   v.    Truck,  ^j.^^  ^  ^^  ^^  ^^  manslaURhter  would  be 

no   N.   Y.   203.   63   N.    E.    281;   People   v.   Van  mappUcable.-People     v.     Ashland.     20     CaL 

Wormer.  175  N.  T.  188.  67  N.  E.  299;  People  ^         ^jg    ^^  Pac    798,  802. 
V.   Mllla,    178   N.  T.    274,    67   L,.   R.  A.   131.  70  ,,      „  „ 

N.  E.  786;  People  v.  Adams.  85  App.  Dlv.  390,  "'     »"-<  —  Bl'-ent.    .(    murder    which 

83  N.   Y.   Supp.  481,   affirmed    178  N.    T.   361,  "^    Indispensable    are    unlawful    KUl'nB    ot 

98    Am.    SI.    Rep.    675.    68    L.    R.    A.    406,    68  »  "uman  being  with  malice  aforethought.- 

N.  E.   636.  affirmed  in  Adams  v.  New  York.  !^f°P"L''    "'"""■    1*\^='    ""■   ""■   '»   ^"^ 

192    U.    8.    686,    48    L.    ed.    B75,    24    Sup.    Ct.  "'■   /"«    P""P'«    '■    ^°°"-    *    <=*!■    »"■    "^ 

Rep.    372.      P^.    Com.    v.    Buccierl.    153    Pa.  ^^-^'^  "•   S'^hmldt.    63   Cal.    28. 
St.  5E0.  26  Atl.  228.    Wis.  Thornton  v.  State.  *•   "   rrq-lsl.e   of   laleat    and  ..t.re   af 

117   Wis.  348.  98  Am.  St.  Rep.  924,   93  N.  W,  "'"*••  "*  ^"  ""  Homicide,  p.   87. 

1107   (comparing  prisoner's  shoes  with  foot-  _,  S™— WIM"I   -"d   m*Kllm*»t  «->l"loi>   of 

prints  In  snow).  *"''"■  '"  ^'"  °"  Homicide,  p.  68. 

.^„    _^,  ,  Aa  to  malice  belag  InpUed  from  kllliag. 

See,  also,  par.  300.  this  note.  ^^^  Kerr  on  Homicide,  p.  76. 

Aa  to  voirer  of  court  ta  compel  acewied  13.     Sam* — Same^Inteat    and     act     must 

to  ssbmlt  (•  pbyaleal  examlaatloa.  see  col-  bolk    eoHenr,    In     order    to    constitute    the 

lection  of  cases  pro  and  con  In  note.  Ann.  crime. — People  t.   Foren.  26  CaL  361,  364. 
Cas.  1912D,  231.  See  par.  127.  tbla  note. 

ir« 
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Ab  to  raula*  dcatk  ladlreeHr.  < 
PDBBiBB  perava  to  drlKk.  on   wacei 
r  of  IplrltDOBa  Uqnar,  i 


1  Horn 


:iac, 


14.  Bmmt — mtMtmtioa—Hnt  of  )Hi»lsn. 

— In  this  stats  the  kilHnK'of  a  human  tialn? 
tn  beat  of  passion  does  not  constitute  Justl- 
flabla  homicide,  but  merely  haa  the  elTect  of 
reducing  the  crime  to  manslauiihter,  and  no 
particular  cause  for  such  heat  of  passion  la 
expressly  prescribed  by  tbe  law  of  this 
state. — People  V.  Ashland,  20  Cal.  App.  Kl, 
118  Pac.  79S.  802. 

See,  also.  par.  IIS,  this  note,  and,  post. 
g  1ST  and  note. 

10.  Kllllx  Bar  he  etteeted  by  aar  of 
tkc  varlana  weaaa  by  which  death  may  be 
occasioned. — P*op1«  T.  Murray,  10  Cal.  SOS, 
310. 

15.  Every  klllInK  Is  unlawful,  unleaa 
done  by  warrant  or  lawful  excuse,  but 
every  unlawful  kllllnK  Is  not  murder. — 
People  V.  Moore.  8  Cal.  90.   B2. 

IT.  Malice  aforelhsiiBkt — EHker  espraaa 
•r  Implied,  la  manlfeatcd  by  the  doing  of  an 
unlawful  and  fslonloua  act  intentionally 
and  without  legal  cause  or  excuse.  It  does 
not  imply  a  pre-exlatlnK  hatred  or  enmity 
toward    the    individual    Injured.— People 


I    Cal.    lEI.    2S3.    TO    Pac.    1017.       cused.     To  ■ 


concernlnK  dual  In  g. — People  T.  Bnsh.  tS 
Cal.  IIB.  112.  G  Am.  Cr.  Rep.  459,  S  Pac.  E90. 
Bee  State  T.  Underwood,  ST  Mo.  I2G;  Lam- 
bert's Case.  *  I>lKh    (Va.)   SOG. 

La  to  deadly  weapena.  and  wkat  weapfwa 
:,  see  Kerr  on  Homicide,   pp.  80-81. 
La    t»    koKlelde    la    mnlaai    eoaabat,    sea 
rr  on  Homicide,  p.  90. 

IS.  Belf-defeiue— Tke  acU  wkick  a  de- 
lo  and  JaMIfy  under  a  plea  of 
self-defense  depend  primarily  upon  his  own 
conduct,  and  secondly  upon  the  conduct  of 
the  deceased,— People  T.  Brown.  16  CaL 
App.   1ST,   m  Pac.  1001. 

Ab  to  lastmetloa  revarUar  aelf-defeaae, 
see  pars.  2G  and  IS,  this  note. 

S4,  Saane — Tkreata  af  deeeaaed,  not  fol- 
lowed by  overt  acts  and  hostile  demon- 
Htratlona,  do  not  Justify  killing-;  aomethins 
more  than  a  mere  apprehension  of  danger  Is 
Justification;  there  rouat  be 
of  hostility  from  which 
the  accused  might  reasonably  Infer  an  In- 
tention of  the  execution  of  the  threats  by 
the  deceased  at  that  time;  mere  acts  of 
hoatlllty,  without  Tlolance,  are  not  auf- 
flcient;  there  must  be  overt  acta  or  words 
at  the  time  clearly  indicative  of  present 
serious    Injury    to    the    i 


'.  Bonllla.  18  Cal.  699.  TOD. 


n  a  defens 


of  self-defense 


A*  to  evallag  i 


I  pars.  10,  11,  this 


Kerr  on  Homicide,  pp.  SS-TS. 

18.  Malice  Is  essential  to  the  crime  of 
murder. — People  v.  Jones.  ISO  Cal.  8T0,  117 
Pac  ITS. 

1*.  Motive — neeeaaltr  of. — Proof  of  mo- 
tlvs  Is  never  Indispensable  In  a  prosecution 
for  murder. — People  v.  Knapp,  16  CaL  App. 
«SE,  IIT  Pac.  T3t. 

30.  Marder  and  (aaaaUaKkter.  under  the 
code,  cover  the  subject  of  unlawful  killing, 
the  one  with  malice  and  the  other  without. 
The  legislature  has  carefully  distinguished 
the  two  offenses  by  deflnltions  covering 
every  possible  phase  of  meaning  in  connec- 
tion with  the  use  of  the  word  malice,  as 
well  as  the  methods  whereby  the  two  of- 
fenses may  be  committed.  (See  |I  188-191, 
Pen.  C.  Inclusive.)  Nevertheless,  the  court, 
In  apparent  disregard  of  thla  clear  distinc- 
tion, holds  that  murder  Includes  manslaugh- 
ler, — People  v.  Shlmonaka,  IG  Cal.  App.  121, 
IIS  Pac.  S2T. 

See  par.  4.   this  note. 

11.  Murder  May  ke  eomnllted  by  aBsaalt 
witk  tke  >Bt  or  without  uae  of  a  deadly 
weapon. — People  v.  Munn.  S5  Cal.  111.  212. 
«  Am.  Cr.  Rep.  *S],  3  Pac.  SCO. 

33.  Parties  by  nataal  waderataadlag  ea- 
gaglag  IB  a  eoafllet  wItk  Hcadly  wcapoaa. 
In  whieh  death  ensues  to  one.  the  other  Is 
guilty  of  murder,  Independent  Of  the  statute 


under  threats  by  the  deceased,  the  accused 
must  clearly  show,  either  (1)  that  he  was 
actually  assailed,  or  (1)  that  he  was  men- 
aced by  the  deceased  at  the  time  in  such  a 
manner  as  to  Induce  him,  as  a  reasonable 
person,  to  believe  that  he  was  In  Imminent 
peril  of  hla  life  or  of  great  bodily  harm. 
— Cal.  People  v.  I^mbard,  IT  Cal.  SIS,  320; 
People  V.  Scoggins,  ST  Cal.  S83:  People  v, 
Campbell,  ES  Cal.  Hi.  iSO.  43  Am.  Rep. 
2ET.  Kr.  Bohannon  v.  Com.,  71  Ky.  (8  Bush) 
481,  488,  8  Am.  Rep.  4T4;  Kennedy  v.  Com., 
7T  Ky.  (14  Bush)  140;  Com.  v.  Rudart.  lOS 
Ky.  SG3,  60  8.  W.  489.  Moat.  State  v.  Sad- 
well,  31  Mont.  SO.  tS  Pac.  S09.  Nev.  Stats 
v.  Hall.  9  Nev.  GS;  State  v.  Stewart,  S  Nev. 
120,  131;  State  v.  Harrington.  12  Nav.  134. 
I*.  M.  Thomason  v.  Territory,  4  N.  H.  168. 
13  Pac.  226.  Teaa.  Rlppy  v.  State.  89  Tenn. 
(2  Head)  220.  Tex,  Johnson  v.  State,  27 
Tex.  T67.  Waak.  State  v.  Cuahlng,  14  Wash. 
E27,   53  Am.  St.   Rep.   883,  45  Pac,  14G.. 

2G.  But  where  one's  life  has  been  re- 
peatedly threatened  by  an  enemy  of  a  no- 
torious and  dangerous  character;  when  an 
actual  attempt  has  been  made  by  such 
enemy  to  assassinate  him.  and  when,  after 
all  this,  the  members  of  hii  family  have 
been  informed  by  such  enemy  that  he  iB  to 
he  killed  on  alghl.  a  person  may  lawfully 
arm  himself  to  resist  the  threatened  attn[^k. 
He  may  leave  his  home  for  the  transaction 
legitimate  business  or  tor  any  law- 


ful  I 


■uch    I 


tually  meets  hlB  enemy,  I 
to    believe   him   to    be  armed    and   ready    to 

does   BO   believe,    and   from    the   throats,    (he 
previous  assault,  tbe  character  of  the  man 
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and  the  circumstances  at  tend  Ins  thtt  meet- 
ing he  has  the  right  to  believe,  that  the 
presence  of  hla  adversary  puts  hla  life  Ip 
Imminent  peril,  and  that  he  can  secure  his 
personal  safety  In  no  other  way  than  to 
kill  him.  he  is  not  obliged  to  wait  until' 
he  Is  actually  assailed  by  his  adversary. — 
Bohannon  v.  Com.,  71  Ky.  (8  Bush)  481,  ■ 
Am.  Rep.  471. 

III.    BVIDBNGB— IN   aBNBRAI^ 
M.     Aa    to    areBerallr — Snadeney    «t — In 
a  murder  trial,  defendant  was  asksd  a  Ques- 
tion   as    to    whether,    after    he    had    stabbed 
deceased    and    knew    that    he    was    dead. 

held  that,  this  question  was  nrl  Improper 
aa  BBBlnat  an'obJectEon  that  It  Improperly 
assumed  that  the  defendant  knew  that  the 
deeeased  was  In  fact  dead. — People  v.  Del- 
hantle,   161  Cal.   4fll,   12G  Pac.    lOIB. 

27.  In  a  murder  trial  where  defendant 
had  testified  on  direct  examination  that  he 
did    not    remember    anything    about    having 

there  was  no  error  In  a  question  asked  on 
cross- eiaralnat Ion  as  to  whether  he  did  not 
lie  In  wait  In  a  certain  alley  for  a  certain 
person. — People  v.  Delhantle.  16S  Cal.  4E1, 
13o  Pac.  1D6S. 

2>.     Evidence  held  aufllelent  to  show  mur- 

V.   Brewer,   19  Cal.  App.   T42,   1Z7   Pac.  SOS. 

AdHUstblllty  of  cvldeBiv  of  the  eharaetev 
and  rcpntattOB  of  the  deeeased,  see  note.  1Z4 
Am.  St.  Rep.  lOlS. 

M.  Acta  or  worda  f>f  dcfesdaat  on  crim- 
inal trial  which  tend  In  any  degree  to  estab- 
tlah  fact  in  series  tending  to  prove  fact  in 
dispute  are  not  subject  to  objection  of 
irrelevancy. — People    v.    Eem.    61    Cal.    244. 

M.  Adnlaalbllltr  ot— la  ceneral.— In  a 
prosecution  of  a  husband  for  the  murder  ot 
his  wife,  proof  o(  the  pendency  of  divorce 
proceedings  between  them  Is  admissible  as 
tending  In  a  measure  to  show  the  stale  of 
feeling  ezisttng  at  and  prior  to  the  homi- 
cide, but  It  Is  error  to  admit  !n  evidence 
for  all  purposes  the  Interlocutory  decree 
for  the  deceaeed  on  the  ground  of  the  de- 
fendants' extreme  cruelty.  Such  error, 
however,  la  harmless  where  there  Is  an 
abundance  of  other  evidence  of  repeated 
acts  of  physical  cruelty. — People  t.  Hollo- 
way,  2»  Cal.  App.  214,  lEl  Pac.  97G. 

31.  It  Is  not  prejudicially  erroneous  In 
such  a  prosecution  to  admit  In  evidence  the 
Judgment  obtained  by  the  defendant  sub- 
sequent to  the  death  of  the  wife  vesting  In 
him  the  title  to  the  homestead.— People  v. 
Holloway,  2S  Cal,  App.  214,  IBl  Pac.  976. 

32.  In  a  homicide  case  the  defendant 
may  Introduce  evidence  of  declarations 
made  by  the  deceased  Indicating  that  sui- 
cide was  intended  or  was  In  contemplation. 
— People  V.  Tugwell,  SS  Cai.  App.  34S,  1S2 
Pac.  740. 

33.  Where  In  a  prosecution  for  homicide 
the  stats  was  permitted  over  objection  to 


Impeach  the  testimony  ot  the  defendant  as 
to  hiB  age.  and  at  a.  later  stage  in  the  trial 
such  Impeaching  testimony  was  stricken 
out.  any  prejudicial  effect  in  admitting  such 
testimony,   conceding  its  admission  to  hav* 


the    later 


rendered   harmles 


.   Poncbetta,   30 


:.  Ann.  Cas. 


4eeeaBe4  to  her  husband  are  not  admissible 
In  the  prosecution  ot  another  persoii  tor 
her  murder. — People  v.  Pitisci,  29  CaL  App. 
737,   167   Pac.    B02. 

30.  SaKC — Motive. — In  a  prosecution  tor 
the  murder  of  a  policeman,  evidence  th«t 
the  accused  bad  committed  a  crime  In 
Greece,  that  he  was  a  fugitive  from  Justice, 
that,  according  to  the  custom  of  Greece,  he 
had  been  tried  and  convicted,  and  that  ■ 
reward  had  been  offered  for  his  apprehea- 
sion,  was  properly  admitted  to  ahow  the 
motive  for  his  later  crime. — People  v. 
Prantlkos.  ISI  Cal.  113,  137  Pac.  IDZS. 

M.  AdBluiOha,  Btatemeati.  aad  coatea- 
aloBs  Of  detendBBt.  freely  and  voluntarily 
made,  are  admissible  In  evidence.  —  People 
T.  Fredericks.  lOS  Cal,  S6*,  667,  19  Pac.  944. 
5ee   People  v.    Brown,    G8   Cal.    S4E,    363. 

Aa  1*  the  adBlaslbilltr  aad  eSeet  of  the 
1912C,    10E3. 

Aa  to  the  adMlaalbilltr  ot  a  eonteaaloB 
made  by  oae  aiaBaeled.  fettered  and  Ib  b 
dark  dsageoB,  when  it  was  extracted  from 
him,  see  note,  Ann,  Cas.  1912B.  301. 

As  to  the  adHlaalhllltr  of  a  coBteasioB  Bot 
Hade  tn  the  laogBage  Ib  which  offered,  see 
note.  Ann.  Cas.  1912B.  301. 

Aa  to  us  adiBlaaloB  abtalacd  fcr  fra>d  or 
trlek,  see  note,   IB   Ann.   Cas.   IT4. 

Aa  to  the  Bdmiaataa  •!  part  ot  ■  eoatcB. 
Blaa,  see  note,  9  Ann.  Cas.  147. 

Aa  to 


Aa  to  admlaalaBa  aad  cOBfeaalOBa  aa  evl- 
deacc,  see  notes,  30  Am.  Dec.  G44;  40  Am. 
Rep.  263:  0  Am,  St.  Rep.  242. 

As  to  eoBfeasloBs  ot  aeenaed  |»ersoBa  aad 
whea  BDBIelent  to  COB  Viet,  see  note,  6  Am. 
Dec.  676. 

Aa  to  wbea  a  eoateaaton  la  adMlaalble 
though  made  to  an  officer,  see  note,  67  Am. 


37.  In  a  homicide  case  statements  made 
to  the  chief  of  police  which  were  voluntary 
and  without  promise  or  threat  were  prop- 
erly admitted  In  evidence. — People  v.  Rus- 
sell, 19  Cal.  App.  7Ga,   127  Pac,  329.  331. 

3S.  Same  —  AdmlsalaBs  or  atatcBiCBta 
■lade  by  drtendaBt  to  eoraaer,  touching 
cause  of  death,  are  admissible,  where  they 
do  not  amount  to  confession,  and  where 
some  statement  had  been  made  by  him  to 
several  other  persons  there,  and  volun- 
tarily.—People  V.  Neary,  104  Cal.  373.  377, 
37  Pac  94S.     See  People  v.  Taylor,  Bl  CaL 
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M.     BlaekbMIFd     aad     BtkrF     dlasram^- 
AdHtttcd     l>     evIdcBH     nit  hoot     objntlio, 

mnd  there  being  no  BUKK«st1on  made  that 
they  did  doc  accurately  and  properly  show 
CTerythiiiK  that  they  purported  to  repre- 
sent. CAD  not  ba  objected  to.  In  absence  of 
■hQwliiK  that  use  of  luch  diagrams  waa 
preJudlciaL  In  order  to  authorlie  court  to 
award  new  trial  upon  sround  that  Juror 
may  have  received  evidence  of  aomethlnv 
that  bad  not  already  been  teatltled  to,  or 
that  he  had  acquired  thereby  some  addl' 
tlonal  evidence— People  v,  Antony,  Ite  CaL 


111.  1 


.  79  I 


i.  IBS. 
le  —  Model    of    prenleca.  —  Court 


may  pefmlt  prosecution   I 


porch  where  deceased  was  standi ng  when 
■hot  by  plaintiff. — People  T.  MaUKha.  lit 
Cal.  >G3,  >St,  SB  Pac.  187. 

41.  flBKc — Dae  of  Umgnm  by  Jnry,  pre- 
pared by  Juror,  from  hlB  recollection  of 
testlmoiu^.  of  front  of  room  In  which  klll- 
tnK  took  place,  for  purpose  of  expressInK 
his  view  of  circumstances  surrounding  the 
homicide,  fa  not  reception  of  evidence  out  of 
court.— People  v.  Qallamar,  t  Cal.  App.  <31. 
tl   Pac.   814. 

4X  Chanw*er  of  dcfeadut — Aa  to  BOt 
bclBc  ovca  !■  aMHolt  ■■  dUtlBellve  featnre 
•f  case  until  he  has  brought  It  forward 
and  Invited  attack  of  the  prosecution  by 
arraying  evidence  In  Ita  support,  when 
prosecution  ts  permitted  to  follow  and  dis- 
prove such  evidence.  If  It  can. — People  v. 
Fair,  4S  Col.  137,  149;  People  v.  lama,  G7 
Cal.  HE.  119;  People  v.  CowgUl,  93  Cal.  ESS, 
t9S.  I>  Pac.  >»,  See  People  v.  Bodlne,  1 
Den.  (N.  T.)  281,  314;  Commonwealth  v. 
Hardy,  I  Mass,  tas,  117. 

Aa  to  evldeaee  of  eharaetcr  of  defeadaat, 
■ee  Kerr  on  Homicide,  pp.  4a3-<8S. 

4S.  Saae— Character  of  aceaacd  !•  «ot  In 
evldenee  upon  trial  for  murder,  aa  be  la 
presumed  to  be  Innocent,  no  matter  what 
bis  character  may  be.  until  proved  to  be 
guilty.— People  v.  Johnson,  SI  Cal.  141,  144. 

44.  Sane — B-Fldeaee  of  rood  character 
may  be  considered  In  connection  with  all 
other    clreamstances    In    the    case,    and    If 


after 


islderatlon  ther 


doubt  of  defendants'  guilt.  Jury  should  ac- 
quit.—People  V.  Bowman.  81  Cal.  E€S,  B70, 
3i  Pac.  917.  See  People  v.  Bell,  49  Cal. 
4«E,  490. 

4G.  Evidence  of  good  character  of  ac- 
cused is  admlBsible  for  purpose  of  raising 
doubt  aa  to  guilt  of  accused,  and  Is  to  be 
considered  by  Jury,  together  with  other 
evidence,  in  order  to  determine  whether  he 
was  guilty  of  offense  charged. — People  v. 
Fenwlck.  4G  Cal.  >8T,  188.  See  People  v. 
Ashe.  44  Cal.  188. 

4*.  Sane— Bvideaee  af  good  dIapoaltlOB 
of  defendant  on  trial  tor  homicide,  other 
than  that  o(  his  good  reputation.  Is  prop- 

P.  C— II  H 


eriy  excluded,  except  where  prosecution 
withdraws  Its  objection  to  introduction  of 
such  evidence,— People  v.  Ah  Lee  Doon,  97 
Cal.   171,  179.  31   Pac.   983. 

4T.  Saae — Brideaee  aa  to  ehamefer  ef 
priiioner  for  peace  and  qolet  Is  properly  ad- 
missible on  trial  for  murder,  as  same  !■ 
Involved  In  Issue  of  not  guilty. — People  v. 
Stewart,  38  CaL  895.  39S;*overruIlng  People 
v.  Josephs,  T  Cal.  119;  People  v.  Lombard. 
17  Cal.  316.  See  People  v.  Ashe,  44  Cal. 
388,  291,  affirming  doctrine  In  People  v. 
Stewart,  supra:  People  v.  Beiy,  67  Cal,  123. 
314,  B  Am.  Cr.  Rep.  EOB,  T  Pac.  641;  People 
V.  Anderaon,    39  Cal.   703,   704. 

48.  Saaif — Bvldeaee  of  detcadaat's  vre- 
TloBs  gfwd  character  will  not  be  taken  to 
have  been  disregarded  by  Jury  in  arriving 
at  verdict,  where  they  are  fully  and  fairly 
Instructed  In  matter,  as  presumption  Is  that 
Instruction  has  been  regarded. — People  v. 
Durrant  116  Cal.  179,  107,  10  Am.  Cr.  Rep. 
419,  48  Pac.   7E. 

4B.     Saaae — Bvldeaeo      at      other      epcelde 


SO.     Sas 


e  tcadlBg  to  ahow  lew 
and  degraded  character  of  detcadaat  Is  not 

relevant,  and  should  be  excluded. — People 
V.  Wallace,  39  Cal.  IGS,  1A1,  36  Pac.  150. 
See  People  v.  Fair.  43  Gal.  137;  People  v. 
Dye.  70  Cal.  108,  111,  IS  Pac.  E37;  People 
V.  Tiley.  84  Cal.   0(1,  14  Pac.   190. 

Bl.  Saene-^Sood  ehnraeter  of  priaaaer. 
whn  proved,  is  tact  In  eaae,  and  la  not  to 
be  aet  aalde  by  Jury  In  order  to  ascertain 
If  other  facts  and  eircumstances.  consid- 
ered by  themaelves.  do  not  establish  his 
guilt  beyond  reasonable  doubt. — People  v. 
Aahe,   44  Cal.  SM,  111. 

S3.  Saaac^lB^alry  aa  to  ekaraeter  at 
prleOBcr  on  trial  (or  felonious  homicide  Is 
conHned  to  general  character  aa  to  trait 
involved  In  offense  charged. — People  v.  Fair, 
43    Cal.    137,    148. 

5S.  Sbbc — PrcrloBB  felatorr  at  defcadaBt. 
esamlBatloB  of, — If  defendant  does  not 
choose  in  his  direct  examination  to  enter 
upon  matters  relating  to  his  prevli 
tory,  proaecutian  can  not  commence  an 
Inquiry  tn  regard  thereto,  except  as  t 
alngle  case  of  previous  conviction  of  (elonj 
but  if  he  voluntarily  opens  door  ae  to  h 
past,  and  testlfles  regarding  samo  for  pui 
ring  hia  good  characti 


his- 


mplal 


limited  to  scope  of  hie  direct  examination 
thereon,- People  v,  Buckley,  111  Cal.  375, 
390,    77   Pac,    169. 

H4.  Character  of  deeeaaed — BvtdeBCC  at 
caclDded,  where— Evidence  aa  to  character 
of  deceased  la  properly  excluded  where  It 
la  not  shown  that  Immediate  circumstances 
of  killing  rendered  It  doubtful  whether  act 
was  Justinable  or  not. — People  v.  Lombard. 
17   Cal.    316,    ItO. 

BS.  ClrrnnBtaatlal  evldeace — Ae  te  sat- 
and  Dphold  determlna- 
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IPt.  I. 


tiOD  that  deceased  w&i  atraiiKled  to  daath 
at  hands  ot  delend&nt,  and  to  Justify 
hypotheslB  ot  delend&nt'a  KUHt. — People  t. 
Durrant,  11«  CaL  lit,  tOI,  10  Am.  Cr.  Rep. 
i9»,   48   Pac.   76, 


ets. 

S4.  Samr— BUo4  ■tBlae  on  ah  oh  ■>< 
ovrralls  ot  detendant.  Identified  ae  those 
belonglns  lo  him.  and  worn  br  him  at  the 
time  ot  murder,  and  appearing  to  hava 
human  blood  stalna  on  them,  are  admissible 
In  evidence. — People  *.  Oleen,  1  C»l.  App, 
17,  21.  81  Pac.  171. 


reason  of  aor  Intimidation  or  tlir*at. — Peo- 
ple T.  Burns,  17  Cat.  App.  tt7,  14*  Pm.  *0S. 
84.  Whether  a  contesaton  Is  free  and 
Toluntary  Is  a  preliminary  question  ad- 
dresned  to  the  trial  court  to  be  deLermlned 
by  II,  and  a  considerable  measure  ot  discre- 
tion must  be  allowed  that  court  In  deter- 
mlnlng  It. — People  t.  Burns,  17  Cal.  App. 
827.  148  Fac.  606. 


BE.      The   defer 


t    In 


I   f  or 


their 


iklnf 


hliir  warn  ky  deceased  at 
fine  of  honlcldc  admissible  In  evidence  as 
part  ot  res  gestEe,  as  tendlns  to  prove  vio- 
lence ol  blow  and  course  or  direction  of 
bullet  or  knife.— People  v.  O'Brien,  78  Cal. 
41,  44,  SO  Pac.  3E».  See  People  v.  Hong  Ah 
Duck,  II  Cal.  S«7,  tSli  People  v.  Knapp.  Tl 
Cal.  1,  3,  11    Pac.  793. 

58.  Clothing  ot  deceased  admitted  In 
evidence,  draped  upon  dressmaker's  frame, 
where  It  Is  not  claimed  that  frame  repre- 
sented helKht,  Blie,  or  figure  ot  deceased. 
frame  offering  convenient  mode  for  dis- 
playing apparel. — People  v.  Durrant,  116 
Cal.  179,  310,  10  Am.  Cr.  Rep.  4»9,  43  Pac.  7G.  evidence 
artleli 


<)udlced  by  the  admission 
In  evidence  ot  a  conlesslon  made  by  blm, 
even  If  It  Is  volunUry,  where  It  Is  shown 
that  he  voluntarily  appeared  at  the  coro- 
ner's inquest  and  confessed  his  guilt. — Peo- 
ple T.  Burns,  27  Cal.  App.  22T.  14)  Pac  60S. 
66,  In  a  prosecution  tor  murder,  a  state- 
ment ot  guilt  made  by  the  defendant  to  the 
sheriff  after  arrest  Is  admissible  as  a  vol- 
untary confession,  notwithstanding  the  ac- 
was  Informed  by  the  ofllcer  prior  to 


of  the  . 


aten 


t  he  had  Ii 


hfs    v.; 


ic — Cloth  lag     aB4     oth 

n  person  af  defeadaat  and  upon 
vHgon  at  time  of  his  arrest,  properly 
Ifled.  are  properly  admitted  In  evl- 
p.  where  evidence  tends  to  show  that 
on.    at    least,    were    property    of    mur- 


lely   c 


ted    highly    damaging    < 


and   I 


eople  V.  Smith,  106  Cal. 
73.  Bl.  JS   Pac.  40. 

00.  Same — Coaaicllag  slateaients  at  de- 
fendant are  adnlsslble  In  evideaee. — People 
V.  Hill.  1  Cal.  App.  414.  419.  38  Pao,   898. 

01.  Same — Okjnrtlon  t*  evideaee  on  pro- 
doetlan  of  clolhlag  of  deceased  should  be 
specific,  as  on  ground  that  prosecution  had 
not  shown  them  to  be  In  the  same  condition 
at  trial  as  when  they  were  taken  from 
deceased.— People  v.  O'Brien,  78  Cat.  41,  44, 
20  Pac.  159. 

S3.  ConfrBsIans  made  by  defendant  are 
admissible,  where  proper  foundation  for  In- 
troduction ot  such  evidence  Is  laid. — People 
V.  Chaves,  122  Cal:  134,  143,  64  Pac.  696. 

on  Homicide,   pp.   643-666. 

Sani — And  their  adniulblllty  In  evidence, 
see.  post.   {1102  and  note. 

63.  The  rule  respecting  extra-judicial 
confessions  Is  that  evidence  of  such  con- 
fessions Is  never  admissible  unless  the 
prosecution  shows,  previously  to  Its  recep- 
tion, that  they  were  freely  and  voluntarily 
made  and  without  any  previous  Inducement 
or   offer   of   leniency    In   punishment  or   by 


■  nd  had  been  Informed  by  them  that  the 
defendant  did  the  kilting,  and  that  he  al- 
ready had  sufflolent  evidence  to  conflBt  him, 
and  that  he  ought  to  tell  the  truth.— People 
T.  Burns,  27  Cal.  App.  2Z7.   149  Pac.   60G. 

67.  An  appellate  court  will  assu.oe  that  a 
confession  was  properly  admitted  where  the 

hether   it    was   voluntarily 
ig— People   y.   Tugwell.    18 
Cal.  App.  343.  162  Pac.  740. 

68.  A  confession  made  by  one  accused  of 
a  homicide  to  the  sheriff  may  be  properly 
admitted  in  Evidence  when  It  has  been  de- 
termined by  the  court  that  the  confession 
was  made  voluntarily  and  without  any  Im- 
proper Inducement.— People,  t.  Andrade.  11 
Cal.  App.   1,    164   Pac.    283, 

m.  Same— As  to  vvlBntBry  eOBfcaslan. 
BBd  Ftgkt  ot  coBrt  to  conduct  preliminary 
inquiry  to  determine  whether  voluntary 
or  not,  see  People  V.  Kamaunu,  110  Cal. 
609.  612.  42  Pac.  1090. 


7«.     Bai 

given  s 


I.  Is  c 


admlsslor 
ralnst  him 


TBlBBtarlly 


See  People  v.   Mitchell,   94   Cat.   660,    666.   29 
Pac.    1106. 

71.,  Sane — Ceateaslans  made  aader  la- 
flaeace  of  friends  are  admissible. — People  v. 
Ah  How,  34  Cal.  21S,  228, 

ot   law.— 


Evlden 


ot  will 


!  for  r 


i   to 


sslon    madp    by    defendant,    that    sami 


1   freely. 


>   Indui 


held  out,  and  no 
threats  made;  held,  admission  not  erroneous 
on  ground  that  It  Is  conclusion  of  law  es- 
tablished, where  court  Informs  defense  that 
It  has  privilege  of  examining  witness  upon 
question  ot  free  and  voluntary  statement, — 
People  V.  Goldenson,  76  Cal.  323,  3S0,  19 
Pac.  161.    See  People  T.  Taylor,  SB  Cal.  640, 
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iWT 


conspiracy.  testlmoDy  aa  to  ibootlng;  by 
one  of  conHplrators  Ii  malaria!.  In  connsc- 
tion  with  other  cTldcnce  In  caae  agBlnit  co- 
conspirator.— Peopla  V.  Moran,  144  Cal.  48, 
<0,  7T  Pac.  777.  Saa  BpEea  v.  People,  12S 
III.  1,  I  Am.  St.  Hep.  110,  S  Am.  Cr.  Rep. 
ETO.  11  N.  B.  866.  17  Id.  BBS.  sub  nom.  Ex 
parte  Spies,  liS  U.  8.  13t,  tl  L.  ed.  80,  I 
Sup.  Ct.  Rep.   21. 

Aa  to  cTlAeoee  !■  yroaceatloB  •>  chaTve 
mt  cFlKlul  conaplraey,  see  note,  1 18£,  anto. 

As  to  acts  «f  «a«  ewcoaaplrator  krlnc  act 
«f  all  !■  felnar.  see  Kerr  on  Homicide,  pp. 
131.   12T.    ISe,   13». 

Same— Othcrirbre  l>  Kiadeaaeaavr,  sea 
Kerr  on  Homicide,  p.  118. 

T4.  Sane — Acta  Hd  deelaratlsiiB  of  eo- 
maaplTBtor  are  competent  and  material, 
where  evidence  tends  to  show  Joint  prep- 
aration on  part  of  defendant  and  cocon- 
spirator to  kill. — People  v.  Lane,  101  Cal, 
518.  S17.  8<  Pac.  It.  See  People  t.  Btone- 
clfer.  6  Cal.  40G,  401). 


).     Same  ^  BTldCBCe      «t     eacMUptratvr, 

er  avrcenest  to  nth,  where  murder  Is 
lietrated  and  committed  In  further- 
a  of  plans  and  conspiracy  thus  made,  la 
ifsalble  after  proof  of  such  CDnaplracy. 
eople  V.  Collins,  64  Cal.  2S1,   196,  80  Pac. 

[,  flame  —  Evldenee  a(  eaarersattana, 
■B  admlaslble. — Where  there  waa  «Tl- 
ce  tending  to  prove  that  defendant  acted 
concert  with  another,  and  that  they 
■e  both  ensased  In  conaplracy  to  rob  de- 
led at  time  of  murder,  e 


wltnea 


la 


7S.     Sal 


ot 


labor  dlapalca,  resulting  I 

eon.  may  be  proved  by  circumstances,  and 
If  circumstances  tend  to  prove  conspiracy. 
It  ts  fact  for  Jury,  not  for  court,  to  deter- 
mine, whether  they  are  consistent  with 
reasonable  hypotheals  of  li 
pie  V.  Moran.  144  Cal.  4S,  BS 

n.  Same — Caaaplracr  amons  prlsonna 
to  cacape  from  Jail,  and  declarations  made 
by  defendant  and  other  coneplrators,  that 
they  would  never  be  taken  alive,  which 
threats  and  achemea  were  made  by  defend- 
ant himself,  with  others,  are  admissible  In 
evidence,    aa   tending  to   show  BUHty   Intent 

which  lata!  shot  waa  llred. — People  v.  Wood, 
14S   Cal.   8G3,   601,  73    Pac.   SOT. 

77.  During  conspiracy  of  convicts  to 
escape  from  state  prison,  and  while  such 
conspiracy  la  being  executed,  acts  and 
declarations  of  each  conspirator  are  admis- 
sible as  evidence  against  his  coconspirators. 
— People  V.  Uurphy,  146  Cal.  GOS,  EOE,  80 
Pac.   700. 


82.  Same — Where  cMUplraer  la  eat  alt- 
llabe«,  proof  ot  acta,  ad  m  last  on  s.  and 
daclaratlons  of  any  one  ot  conspirators  In 
pursuance  and  furtherance  of  criminal  en- 
terprise, and  in  reference  to  It,  competent 
evidence  against  any  or  all  of  such  con- 
spirators.— People  T.  Srown,  GS  Cal.  t4G, 
SGI.  See  People  v.  Cotta.  41  Cal.  160,  171; 
People  T.  Oelger,  46  Cal.  048. 


general  rule,   and  confession  ot  accused   Is 
not    Bumclent.    of    Itself,    to    establish    com- 
mission  of  crime.— People   v.  Blmonsen.   107 
.peo-       Cal.    846,    348,    40    Pac.    440.      See    Peopla    v. 
77  Pac.  777.  Jones,  81  Cal.  GOG;  People  v.  Thrall,  60  Cal. 

416,    416;   People   v.   Frank,   1  Cal.   App.   183, 
186,  8)  Pac.  GT8. 


■  delletl,  s 


I   delicti,   I 


■Tietloa    wl«k«Dt    »ro«f    of   (ke 


I   par. 


.   this    1 


78. 


It    I 


be  BUinclently 
lal  as  well  aa 
.     Eldrldge,     147 

.    rot^— Honlelde 


lecessary  to  prove  by  dlr 
preas  agreement  entered  Ir 
and  others  to  establish  tha 
to  conspiracy,  but  It  ma; 
establlahed  by  c  I  re  urns  tan 
direct  evidence.— People  i 
Cal.  T81.  781,  81  Pac.  441. 
7S.  Same — Conaplracy  t> 
rcanltlag  fram.  —  Party  BBBOClated  with 
others  for  purpose  ot  engaging  In  robbery. 
In  Which  homicide  la  committed  by  one  of 
his  assoclRtes,  Is  aa  guilty  of  murder  as  If 
he  had  actually  done  killing  himself,  and 
II  Is  no  defense  that  party  did  not  Intend 
that  life  should  be  taken  In  perpetration  Ot 
robbery,  or  forbade  his  associates  to  kill, 
or  regrvtted  that  It  had  been  done. — People 
T.  lAwrence,  143  CaL  148,  167,  1«  Fa«.  S>3. 


84.  In  establishing  charge  of  murder, 
two  facta  are  eaaentlal  to  conviction;  the 
death  of  alleged  victim,  and  existence  Of 
criminal  agency  as  the  cauae. — People  t, 
Alvlso,  EG  Cal.  330.  £13.  See  Peopla  v.  Ta- 
pla.    131   Cal.    647,   661,    63    Pac.   1001. 

86.  Corpua  delicti  Is  fully  established 
when  it  is  shown  that  human  being  has 
been  deprived  of  life  by  criminal  agency. — 
People  V.  Moran,  144  Cal.  48,  63,  77  Pac, 
7T7. 

86.  Before  a  defendant  can  be  found 
guilty  of  murder,  Ihe  tacts  must  first  be 
established  that  the  death  In  question  was 
brougrht  about  by  a  criminal  agency  other 
than  the  act  of  the  deceased. — People  v. 
Tugwell.  18  Cal.  App.   348.    1G2  Pac.  T40. 


I    dellc 


:    of    ( 


efendai 


Of   Bd- 


87.     To    prove    coi 
),   all   evld^ti 
on    of    evidence 

s  or  confeaelons.  and  none  of  It  elicited 
from  defendant,  must  fully  establish  fact 
that  death  of  deceased  waa  cauaed  by  crim- 
inal means,  and  by  another  person,  and  not 
by  his  own  act.  or  by  accident,  and  all  this 
Independently  of  who  committed  crime. — 
People  V.  Qrlll,  t  Cal.  App.  614,  16  Pac.  613. 
614. 
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ot  the  oSense,  the  eraonco  o(  the  crime. — 
People  T.  Wagner,  29  Cal.  App.  lES,  1G6 
Pac.    649. 

part  «t  VTOOt  that  death  was  caused  by 
wound,  where  evidence  clearly  ahows  that 
deceaeed.  a  member  ot  the  state  mllltlo, 
WHS  Shot  In  pursuing  convicts  (or  purpose 
of  rearreaUnK  them,  where  he  immediately 
dropped  on  receiving  wound  and  died  w[ 


n  fel 


a  delict 


without  auch  autopsy. — People  v.  Wood,  145 
Cat.    SE9,    esi,    79   Pac.    S67. 

•0.  Sane — CsBclnslve  and  ranTlTlnr 
l*roo(  at  Boi  rcnalFed  ta  be. — It  Is  not  nec- 
essary that  proof  of  the  corpua  delicti 
should  be  of  that  conclusive  and  conTlncIng 
character  required  to  aupport  a  conviction. 
In  order  to  Justify  the  reception  in  evi- 
dence of  the  extra-Judlclal  statements  of 
the  defendant,  but  prima  facie  proof  1h 
aufUclent  for  that  purpose;  nor  is  It  essen- 
tial to  such  proof  and  purpose  to  show  that 
the  crime  charged  was  committed  by  the 
defendant. — People  t,  Wagner.  29  Cal.  App, 
sea,  IGS   Pac.  «t9. 

91.  Where  there  la  evidence,  apart  from 
the  extra-Judlclal  confeasiona  or  admissions 
of  the  defendant,  sufficient  to  fully  estab- 
llab  the  corpus  delicti,  the  refusal  to  charse 
the  Jury  upon  that  subject  will  not  consti- 
tute reveralblo  error, — People  V.  Wagner, 
29  CbI.  App.  38S,  ISE  Pac.  Hi. 

B2.  Sane — gau(>— CBavlettaa  vay  he  haJ 
n-ItbODt  paaltive  piaaf  of  death  of  alleged 
victim  by  eye-wltneSB  of  homicide  or  subse- 
quent discovery  of  body,  as  body  may  be 
disposed  of  In  such  way  as  to  render  It 
Impoaalble  to  be  produced. — People  v.  Al- 
vlso.  EG  Cat.  iHt,  1S3.  See  Webster  v.  Com- 
monwealth, 63  Ubbb.  <G  Cuah.)  ISt,  and  the 
Leutgert  caae  at  Chicago. 

parts  at  pn»f  of. 


:tl.  In 


,    has 


ponents:  death  as  a  result,  and  the  crim- 
inal agency  of  another.  As  means,  above 
components  must  be  established  by  Inde- 
pendent proof,  to  sustain  conviction  for 
Yniirder. — People  v.  Frank.  2  Cal.  App.  2S3, 
Z8E.  83  Pac.  GTS. 

94.  Proof  of  the  corpus  delicti  Involves 
two  distinct  but  nevertheless  Interdepend- 
ent factors,  namely,  the  commlaalon  ot  a 
criminal  act,  and  the  defendant's  guilty 
participation  In  the  perpetration  thereof. — 
People    V.    Wagnar.    29    Cal.    App.    IS3.    IGG 

80.  Saaie — SalBelcney  of  evldrace  of. — 
Evidence  that  defendant  and  wife,  who 
were  llvlnfr  apart,  were  seen  to  enter  house 
together,  that  shortly  thereafter  platol- 
shota  were  heard,  that  defendant  came  out 
with  smoking  pistol  In  his  hand,  that  four 
cartridges  In  pistol  were  found  to  be  ex- 
ploded, and  that.  Immediately  after  shool- 
InK.  wife  waa  found  lying  on  floor  with 
four  bullet-wounds  in  body.  Is  sulflclent 
proof  of  corpua  delicti  to  warrant  admission 
t  he   had  shot 


.   rallon.    1«9    Cal.    887, 


evl- 


mltted 


M.     flane  - 

homicide  alleged  to  have  been  coi 
by  means  of  poison,  dreumatantlal  e 
Is  held  Insufficient  to  establish  corpua  de- 
licti.—People  V.  Staplea,  149  Cal.  40B,  4H, 
te  Pac.   88G. 

•T.  Baaie — Siuae^Bvldeaee  ladepeadeat 
of  eilra-Jndlelal  eoafeaalBaa.  —  Corpus  de- 
licti must  be  proved  by  evidence  Inde- 
pendent of  eztra-Judlclal  confessions  or  ad- 
mlsslona  of  defendant. — People  v.  Ward, 
146  Cal.  73t.  T37,  789.  T>  Pac.  448.  See  Peo- 
ple T.  Thrall,  eo  Cal.  41S;  People  v.  Simon- 
sen,  107  Cal.  I4G.  40  Pac.  440;  People  v, 
Tapia,  131   Cat.  647,   6EI.  68  Pac.   IDOl. 

•8.     DeclaratUaa  of  deceased — AdaUaslfcle 
only   to   those   things   to   which    he   would 
competent  to  testify  If  sworn  as 
case. — People  t.  Wasson,  6G  Cal. 
EG..    Sea  People  v.  Taylor, 


wltni 

ESS,   G39.   4   Pi 

59  Cal.  e40.  < 


As  to  dylBK  declaraltaas,  see  Part  IV,  this 

As  ta  adaalsalbllliy  aad  eaeel  of  declara- 
tloaa  af  deceased,  see  Kerr  on  Homicide, 
pp.    486-439. 

n.  SaHc — DeelarallaBs  saade  six,  el«kt. 
OF  ten  aHaths  kcfare  death  o(  deceased,  at 
time  when  prisoner  waa  not  present,  and 
did  not  hear  same,  are  not  admisatbla  in 
evidence,  and  same  are  extremely  prejudi- 
cial.—People  V.  Dailey,  G9  Cal.   SOO,   601. 

100.  Same— Declsratlaaa  made  to  varisoa 
Dartles  at  dlSereat  limea  prior  to  death  Ot 
deceased,  to  effect  that  he  was  going  to 
leave  country  because  he  was  afraid  that 
cerlaln  party  would  murder  him,  and  that 
auch  party  was  engaged  with  others  In 
holding  meetings  and  conspiracies  to  take 
his  life,  and  other  statements  to  like  ef- 
fect, held  not  admissible  as  evidence. — 
People  V.  Irwtn,  77  Cal.  494.  499,  20  Pac.  ES. 

101.  Same— Third    party's   declaratloB    as 

by  deceased  before  mortal  blow  was  struck. 
In  sny  manner  connected  with  encounter 
resulting  In  death.  Inadmissible  on  trial 
for  homicide.— People  v.  Qress,  107  Cal.  461, 
461.  40  Pac.  752.  Bee  People  V.  Carlton.  E7 
Cal.  S3,  84,  40  Am.  Rep.  112i  People  v.  Irwin, 


I.   494,   : 
Declari 


■:       G6. 


■ccB  urd— A  dmlBKl- 
btlKy  ot. — Declarations  made  by  prisoner.  In 
order  to  become  part  ot  res  geats,  must 
have  been  made  at  time  act  was  done,  and 
so  to  harmonize  with  all  facts  as  obviously 
to  constitute  one  transaction. — People  v. 
Wyman,  IG  Cal.  70,  74.  See  People  v.  Hen- 
derson. ZS  Cal.  465,  4T0;  Enoa  v.  Tuttle,  3 
Conn.   247.   ZGO. 

Aa  to  drciaratloas  of  deteadaat,  see  Kerr 
on  Homicide,   pp.   472-478. 

103.  Sane — DeelarBtloa  of  defeadant  to 
deceased,  that  he  was  peace  offlcer.  and  ra- 
quiring   him   to   hold   Up   his   hands,    when 
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proved  by  testimony  of  wltnessea,  was  part 
of  rea  geatK,  and  prosecution  had  rlstit  to 
rebut  declaration  by  proof  that  defendant 
w!ts  not  peace  oftlcer. — People  v.  L^ee,  1  Cal. 
App.    169,    ITS,    81    Fac.    9S». 

104.  Brideaee  of  all  nllatcnl  Imetm.  or 
those  which  are  Incapable  of  affording;  any 
reasonable  presumption  or  Inference  as  to 
principal  fact  or  matter  In  dispute,  should 
be  eicluded. — People  t.  Lane,  IDO  Cal,  373, 
3E5,  34  Pac.  BSS. 

IDS.  Bvldcaee  relatlas  t*  rostprtats  at 
?pot  where  murder  was  committed,  and  that 
such  footprints  corresponded  with  similar 
marks  found  In  vicinity  of  body  of  de- 
ceased some  time  after  homicide,  and  were 
jund    to    lit   boots   of  defendant,    la  not   In- 

m  pet  en  t.— People  v,  MeCurdy,  gg  Cal.  671, 


112.     Same — GnnsiuHb     ealird    a>    espcrl. 

ind  objected  to,  should  not  be  allowed  to 
itate  his  opinion  as  lo  whether  certain 
cartridge  had  not  been  In  pistol  because  he 
saw  no  mark  on  it.  nor  to  compare  ball 
shown  him.  and  assumed  to  have  been  from 
pistol  claimed  by  defense  to  liave  been  used 
by  third  party,  with  ball  taken  from  head  of 
they   were    not 


similar 


wher 


mils 


In     ' 


B8S,  : 


I  Pac.  : 


IOC.     BTldnce  dvea  at  tamer  trial  or  at 

preliminary  examination,  by  witness  for 
prosecution,  examined  and  cross-examined, 
may  be  Klven  upon  subsequent  trial,  where 

pie  V.  Murphy,  tE  Cal.  187,  14J;  People  v. 
Slerp,    116    CaL    149,    IBl.    4R    Pac 


Peopl. 

esT;  People  v.  Cady,  117  Cal.  10.  11.  48  Pao. 
*0S. 

t9T.     KxelamallcBB    a>4    acta — Of   prlsoa. 

er'a  wife  at  time  of  murder,  in  presence  or 
hearing  of  prisoner,  are  admissible  In  evi. 
dence  ag-alnst  prisoner. — People  v.  Murphy. 

4G   Cal.    1ST,    148. 


quirinE  special  skill,  but  one  of  common 
knowtedKe,  upon  which  Jury  were  compe- 
tent to  pass. — See  People  v.  Mitchell,  S4  Cal. 
esa.   EE5.   £S   Pac.   110«. 

113.  SaHK— Place  af  entraaec  mat  exit 
of  ballet,  found  In  body  of  deceased.  Is  not 
matter  of  expert  evidence;  but  where  Jurj- 
have  no  opportunity  to  see  body,  physician 
who  performed  autopsy  may  be  allowed 
to    grlve    direct    testimony    as    to    place    of 

to  Illustrate  same  by  diagram. — People  v. 
Webber,   148   CaL   IZE,   827,   t«  Pac.   871. 

114. 
dence  of  witness,  i 


.er,    St   Cal.   101,    4   Pac.    lOfiS:       distance  at  which  pistol  with  which  homl- 
In  Hane,   108  Cal.   597.    41    Pao.       olde  was  committed  would  produce  powder- 
marks   on   skin,    properly   admitted.— People 
T.  Hawes,  98  Cal.  848,  8E1,  38  Pac.  T81. 

115.  Saoar — Slse  at  ballet.— Testimony  of 
physician,  that  he  believed  bullet-wound  to 
have  been  produced  by  B2-caliber  bullet. 
though  inadmissible,  is  harmless,  when 
bullet  Itself  was  Introduced  In  evidence, 
and  proven  without  dispute  to  be  SZ-callhcr 
-People    V.    Webber,    149   <;al. 


Hd  — At 


lOS.     BspTeaalaaa  at 
tine  ke  waa  abot   are 

res    gestee. — People    v. 

3E3.       See    Jackson    v.    State,     53    Al«.    305; 

State   V.    Porter,    84   Iowa    131. 

IW.  ElapeFt  teatlKaar — As  ta  gnaahvf 
-woaada. — Evidence  of  witness,  who  discov- 
ered body  of  deceased,  as  to  character  of 
wound.  Is  admissible,  where  be  is  shown 
to  have  had  experience,  not  only  In  observa- 
tloD  of  but  also  In  treatment  of  gunshot 
and  other  wounds. — People  v.  Qlbson.  106 
Cal.  458,  476,  39  Pac.  864,  See  People  V. 
Hong  Ah  Duck,  61  Cal.  1ST. 

A*  to  expert  and  aplBlaa  evMeaee  In  trial 
•■  ekarse  «1  Barder,  see  Kerr  on  Homicide, 
pp.  623.  S35. 

alttoa  or  probable  position  of  person  of 
deceased  toward  defendant  at  time  of  homi- 
cide. Judging  from  location  of  wound,  Inad- 
subject   involvi 


69    Cal.    845.        8i5.  337,  8«  Pac.  871. 

lid.     Extra-Jadlclal    i 


I   for   t 


mlclde 


dlffere 

said  the  day  after  the  homi- 
ind  at  Che  coroner's  inquest  concern- 
ortaln  features  of  the  case.  In  view 
s  the  defendant  requested  the  follow- 

t  la  the  law  Ihat  verbal  etatrmcata  at 


of  the  words,  the 


of  skill  D 


:  testimony. — People 
118  Cal.  563,  568,  48  Pac.  711.  See  People  v. 
Westlake.  63  Cal.  30S.  30S;  People  v.  Smith, 
93  Cal.  ^^5.  447,  Z9  Pac.  84;  People  v.  L«m- 
perle,   94   Cal.    4G,    46,    89    Pac.    T09. 

111.  Sane — BvMeaee  af  exwert  aa  ta 
ckaraeter  af  blaa«  found  upon  defendant's 
clothing  held  admissible,  under  proper  in- 
structions to  Jury.— People  v.  Smith.  106 
CaL  73.  SO.  31  Pac.  40. 


Brmlty  of  memory  o 
s  altemptlng  to  rels 
Ion.  and  this  rule  a 
:  of  the  defendant'! 
ne   are   written   dow 


while 


I    declarations    at 
ve  only   the  por- 


ve  been  refused  as  argumenta- 
nvaslon  ot  the  province  of  the 
n  It  charged  the  Jury  to  view 
not  Che  evidence  of  the  state- 
the  statements  themselves. 
ediclng  the  defendant  in  the 
Jury,   and   was   prejudicial   to 
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him.— People  T.  Huhir,  11  Cat.  App.  i2i.  1ST, 
104   Pec.  466. 

Afl  ta  the  ■■fllcleiiey  »f  aa  citra-Jadlplal 
esnfuuloii  la  aaslaln  eaavletloa  wilhout 
corroborative  evidence,  aee  note,  10  Ann. 
Cas.   911;  Ann.   Caa.   1912B,    1119. 

117,  Facte  FkpljtlntDC  eoadnet  of  ac- 
cDBFil— Adulaatbllltr  or.— Facte  eiplalnlnff 
conduct  of  party  charged  with  crime  should, 
as  a  Keneral  rule,  be  admitted. — People  v. 
Williams,  17  Cal.  14Z,  ItS.  Bee  People  v. 
ScoEElna,  ST   Cal.   t7S,  SRT. 

118.  Sane — Faeta  akiiwlnc  eslcKl  •!  *■>- 
■ioa  aroaaed. — In  a  prosecution  (or  murder, 
under  the  plea  of  inaanlty.  the  defendant'! 
mode  o(  living  for  the  purpose  of  support- 
ing his  family  and  paying  for  his  home — 
economical,  It  appears,  to  the  sacrtllce  ot 
personal  conveniences  and  comfort — were 
properly  receivable  In  evidence  as  tending 
to  show  his  attachment  for  and  devotion 
to  his  wife  and  children,  and  thus  tending 
to  disclose  the  keenness  of  hts  resentment 
against  the  conduct  of  the  deceased  with 
his  wile,  and  therefore  the  probable  effect 
of  the  latter's  story  of  the  iniproiier  rela- 
tions of  deceased  with  her  upon  the  mind 
of  the  defendant. — People  v.  Ashland,  SO 
Cal.  App.  1S8,  138  Pac.  T>8.  gai. 

■  1».  Flight  af  aeeaaed — AdBiealbillty  of 
evidence  ef^Flight  of  prisoner  may  be 
coniidered  by  Jury  in  considering  his  sullt. 
—People  V.  Wong  Ah  Ngow.  64  Cal.  151, 
163,  Se  Am.  Rep,  S9;  People  V.  Stanley, 
IT  Cal.  IIJ. 

120.  Fact  of  night  Of  prisoner  Is  not 
strong  presumptive  evidence  of  guilt,  as 
no  such  presumption  could  arise  from  such 
fact  as  matter  of  law. — People  v.  Wong  Ah 
Ngow,  54  Cal.   IGl,  IGl.  35  Am.  Rep.   69. 

121.  Same— FUrht.  vBTaaK,  and  eaptare 
at  defeadant  Immediately  after  homicide, 
and  of  facts  pertaining  thereto,  are  admis- 
sible In  evidence. — People  v.  Fredericks,  106 
Cal.    654,   560.   S9  Pac.   944. 

1X2.  aaaie—rilKlit  ■■  not  of  Itaclf  evl- 
denee  of  gnllt  nor  does  It  raise  a  presump- 
tion of  guilt.  It  Is  at  most  only  a  fact  to 
be  construed  by  the  Jury  In  connection 
with  all  the  other  facts  and  circumstances 
In  the  case  from  which  lo  draw  an  Infer- 
>  the  guilt   of   the  defendan 


laid   1 


i   It   1 


tending  i 

I  of  guilt  but  that  Is  quite 
different  from  telling  the  Jury  that  such 
evidence  is  received  "as  Indicative  of  guilt." 
There  are  many  cases  where  the  circum- 
stances show  that  the  flight  is  perfectly 
consistent  with  Innocence  but  evidence  of 
it  l9  always  received  upon  the  theory  that 
the  Jury  will  give  it  such  weight  as  It  de- 
serves depending  upon  the  particular  cir- 
cumstances of  each  case. — People  v.  Qee 
Oong.  15  Cal.  App.  28.  114  Pac.  78. 

IIS.  nickt  trotm  wtb^-If  (light  from 
mob  raises  no  presumption  of  guilt  of  de- 
fendant, yet  It  can  not  be  by  self-serving 
declaratioh  established  that  he  fled  because 


he  feared  mob  violence,  vrher*  no  mob  In 
fact  existed,  and  It  does  not  kppear  that 
he  was  fleeing  (rom  vangreance  o(  mob. — 
People  T.  Baston,  148  Cal.  GO,  tl,  II  Pac 
840. 

124.  Foiwery  of  •reseriytloa  (or  one 
ounce  of  arsenic  by  defendant,  which  waa 
proven  to  be  In  defendant's  handwriting, 
and  from  paper  torn  (rom  a  book  belong- 
ing to  her  and  in  her  possession.  Is  admis- 
sible, where  arsenic  was  found  in  hus- 
band's stomach  Ave  days  after  arsenic  was 
procured,  she  having  tieen  In  xtle  attendance 
upon  him. — People  v.  Bowers,  1  Cal,  App. 
601,   506. 

I3S.  Hatred.  Ilt-wltl,  etc.— Bvldenc*  •!. 
—Evidence  of  hatred.  Ill-will,  or  the  like. 
Is  admissible  In  cases  of  homicide,  as  de- 
noting wrongful  act  done  intentionally  and 
without  legal  cause  or  excuse. — People  v. 
Taylor,   36  Cal.  SEE,  Mt. 


there  Is  proof  that  deceased  was  extremely 
Jealous  of  the  attentions  of  any  one  to 
his  daughter,  that  deceased  had  been  pay- 
ing her  attentions.  It  Is  proper  to  admit 
evidence  that  Incestuous  relations  exi.sled 
between  defendant  and  daughter,  to  show 
motive  and  intent. — People  v.  Cook,  148  Cal. 
334,   340,   83   Pac.  43, 

I2T.  Intcat  a  ad  act — Hast  bolli  coaenr, 
to  constitute  crime  of  murder,  and  Intent 
must  therefore  be  proved. — People  v.  Foot, 
n   Cal.  671.   BTS. 

See  par.  13,  this  note. 

128.  Sane^Iatent  aiay  be  proved  either 
by  evidence,  direct  ar  indirect,  tending  to 
establish  (act,  or  by  inference  of  law  from 
other  foots  proved. — People  v.  Pool,  Z7  Cal. 
673.    576. 

1Z».  Malice— PreaeeatlaB  Is  catllled  t« 
prove  that  parties  to  homicide  had  had  dlf- 
flculttes  upon  previous  occasions,  for  pur- 
pose of  proving  malice  on  defendant's  pan. 
—People  V.  Thomaon.  92  Cal,  606,  513,  28 
Pac.  689. 

ISO,  Medical  vrorka — Not  admlselblc  In 
cvldnce  In  rebuttal  of  testimony  of  wit- 
ness called  on  behalf  of  people,  whether 
proved  to  be  standard  works  or  not,  except 
to  discredit  witness  passing  his  testimony 
thereon,- People  v.  Ooldenson,  76  Cal,  328. 
343.  19  Pac.  181,  See  People  v.  Wheeler,  60 
Cal.  681,  682,  44  Am.  Rep,  TO,  4  Am.  Cr. 
Rep.   191. 


Iloaa. — It  Is  not  error  for  the  court  to  re- 
fuse to  order  the  district  attorney  to  file 
ns  an  exhibit  the  paper  which  he  has  been 


questions  to  the  defendant 
conversation  held  shortly  after  the  latter's 
arrest,  where  the  writing  Is  stated  to  con- 
tain the  offlcer's  private  memoranda  of  the 
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Interview  and  it  !•  offered  t< 
■el  for  inipectlon. — People 
Cal.  44,  It  I  Pac.  6S9. 
)S2. 


I  of 


i  kllllnK  was  culmination  ol  dis- 
pute betnean  delendant  and  deceased,  who 
was  Htreet-car  conductor,  aa  to  whether 
defendant  had  In  previous  trip,  by  mistake, 
given  deceased  flve-dollar  Kold-plece,  In- 
stead of  nickel.  Is  admlsslttle  to  show  thtit 
deceased,  when  taken  to  hospital.  Imme- 
dialely  after  kllllnK.  had  no  five-dollar  KOld- 
plece  on  hiB  person. — People  v.  Hill,  1  Cal. 
App.  til,  41«.  »i  Pac.   SBI. 

133.  Kewspaprr  mrtlele  —  Written  as4 
pnMlihed  by  defe>AHt,  relative  to  deceased. 

Is  admlsHiblo  In  evidence  as  showing  threat 
agalnet  deceased  and  as  IdantEfylnK  parties 
referred  to  In  article. — People  v.  Sebom, 
lit  Cal.    BD>.    BIO,    4S    Fac.    49G. 

134.  Same — Newspaper  seiTOaiits  of  klU- 
lB|t  and  arrest  of  defendant  are  not  com- 
petent evidence  of  any  material  fact  In 
case,  and  not  rendered  admissible  by  rea- 
son of  fact  that  they  might  have  tended 
to  corroborate  statements  of  defendant's 
witness  upon  purely  collateral  matters 
called  out  upon  cross-examination. — People 
V.    Chun    Heons.    »«   Cal.    119,    131,    14    Pac. 

135.  Oth*r  crlKes — ESvIdnee  of,  not  per- 

■iltted. — E^vidence  can  not  be  given  to  show 
that  defendant  has  committed  other  crimes 
than  that  with  which  he  was  charged. — 
People  T.  Bmlth,  1D«  Cal.  73.  81.  39  Pac. 
40.  See  People  v.  Barnes.  48  Cal.  GGl:  Peo- 
ple V.  Hartman,  Si  Cal.  6tt;  People  v.  Mc- 
Nutt.  «4  Cal.  114.  tS  Pac.  84;  People  v. 
Gray,   S«  Cal.   3T1,  E  Pac.   240. 

ISdl  Ssune— Gsecptlon  to  nle. — When 
aome  distinct  offense  is  so  connected  with 
crime  charged  that  proof  of  former.  In  con- 
nection with  other  evidence,  would  sustain 
probable  Inference  of  guilt  as  to  latter, 
such  distinct  oRense  may  be  proved,  to 
show  motive  on  part  ol  defendant  to  com- 
mit crime  charged,  or  Intent  with  which 
equivocal  act  Is  done.— People  v.  Cook,  148 
Cal.  314,  140.  S3   Pac.  41. 


13T. 


r  sf  ■ 


r   of  c 


<   is 


•ntlal.    although    permissible    i 
valuable. — People   v.   Durrani,   IIB  Cal.    179, 
308.   10  Am.  Cr.   Hep.   499.   43   Pac.  TG. 

■38.  PrMf  «f  aalawfal  met  —  Maybe 
Bade,  and  from  such  proof  law  presumeB 
unlawful  Intent. — People  v.  Hunt,  G9  Cal. 
430.   431. 

IStt.  FbstSKrark  —  Ot  dereascd.  takea 
■bent  tbree  rears  kefvrc  data  of  testimony 
of  witness,  shown  to  be  for  representation, 
admissible  as  appropriate  aid  to  Jury  In 
applying  evidence,  fact  of  Its  being  taken 
so  long  before  death  not  Justifying  Its  ex- 
clunl on. —People  v.  Durrant,  110  Cal.  179, 
Sli.   10  Am.  Cr.   Rep.   499.  48   Pac.   7G. 

■M.  Sbhc  ^  Of  iKBllty  of  hfnielde, 
which   disclosed   upon   their    face    presence 


of  certain  objects  placed  an  ground  by  one 
of  witnesses  at  time  photographs  were 
taken  Co  Indicate  where  body  of  deceased 
and  other  objects  were  located,  when  scene 
of  homicide  was  drat  vielled  by  them,  after 
being  properly  Identlfled  as  being  correct, 
are  admlaslble  as  diagrams  of  locality.—' 
People  V.  Uahatch.  148  Cal.  300,  230.  81 
Pac.  779. 

141.  Ban* — Of  place  where  dreeaaed  was 
•taadlBr  at  the  time  he  was  killed,  with 
man  lying  in  aaaumed  position  In  which 
decadent's  body  was  found,  not  being  pholo- 
graph  of  decedent's  body,  where  neither 
photographer  nor  man  who  represented  dead 
body  ever  saw  body  of  decedent  at  said 
place.  Is  InadmlsBlble  in  evidence.- Peo- 
ple V.  Maughs,  149  Cal.  2B3.  305,  86  Pac.  187. 

14>.  PtstDl  BKd  ballets— Other  tkaa  those 
DSPd  by  defendant  on  occasion  ol  homicide, 
are  admissible  In  evidence  lor  purpose  of 
explaining  poaBesslon  of  cut-ott  cartridges 
used  by  deceased,  and  thereby  strengthen- 
ing proposition  that'  bullet  taken  from  hia 
body  was  one  which  came  from  his  own 
pistol.- People     V.     Uorales.     143     Cal.     6B0. 


GS3, 


.    4T0. 


143,  Poaaessloa  hy  defendaat — Of  bnr- 
(lar'B  toala. — Where  defendant  was  One  of 
party  of  burglars  who  had  armed  them- 
selves with  loaded  pistols,  burglar's  tools. 
knd    dynamite,    and     were     returning     from 


rul   B 
.    police 


jrglar 


by    de- 

tendant.  who  showed  attempt  to  escape, 
evidence  of  poBseaalon  of  burglarious 
Implementa  was  admissible,  as  tending  to 
show  motive  and  probable  line  ol  conduct 
of  defendant  at  time  of  killing,  and  also 
to  show  common  design  to  resist  arresi. 
by  use  of  loaded  platols— People  v. 
Woods,   147  Cal.   SEG.   371,  31   Pac.   G£2. 

144.  Same — Ot  moBcy,  secreted  l>  box. 
or  DB  versoB.  and  also  In  clothing  of  wife. 
who  was  arrested  and  locked  up  with  him, 
may  be  shown,  where  theory  of  proaccullon 
was  that  murder  was  committed  In  perpe- 
tration of  robbery,  where  some  of  money 
found  belonged  to  deceased. — People  v.  '.n- 
tony,   14S  Cal.   134.   129,  73  Pac.   858. 

See  par.  133.  this  note. 

14a.  Same— or  alBflsaliot.  and  statements 
made  by  him.  are  relevant  and  material. 
where  there  Is  evidence  tending  to  show 
that  wounds  Inflicted  on  deceased  might 
have  been  caused  by  such  Instrument. — 
People  V.  McDowell.  84  Cal,   487,  3  Pac,  114. 

140.  Res  ceatie  —  Any  thing  eoBBeeted 
vrlih  ■nlawfiil  act  ot  hllilag.  In  point  of 
time  and  character,  ao  as  to  explain  how 
and  why  It  was  committed,  Is  part  of  res 
ge  Blip  .—People  v.  Irwin,  77  Cal.  484,  B04, 
80    Pac.    B«. 

As   to   res   veslB,  see   Kerr   on   Homicide.    - 
pp.   193.   434. 

As  to  declBrBlloBs  of  by-etsBder  at  Ike 
line  ceHailtBdBa;  part  ot  the  r«a  geslK, 
see  note,  Ann.  Cas.  lOllC,  IK. 
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14T.  tn  a  pros«cullon  (or  the  murder  of 
a  policeman,  evidence  of  the  contempo- 
raneoua  shootInK  and  subsequent  deatb  o( 
another  police-offlcer  was  admissible  as  part 
of  the  res  Kests, — People  t.  Prantlkos.  1S4 
Cal.  US,  12T  Pac.  1089. 

148.  SwNi — Attempt  at  robberr. — Where 
there  was  conspiracy  among:  several  to 
commit  burglary,  and  one  member  of  con- 
spiracy attempted  to  rob  person,  while  the 
entire  party  was  returnlns  from  place  which 
they  had  attempted  to  burglarlie.  evidence 
of  »uch  attempt  to  rob,  outcry  of  person 
upon  whom  attempt  was  made.  HlBht  of 
entire  party,  and  Interference  of  police- 
offlcer,  which  ted  to  tatter's  death,  are  ad- 
missible, oa  being  part  or  res  sestce. — 
People  V.  Woods.  141  Cal.  MS,  Z71,  81  Pac 
fil>2. 

I4S.  ReatrletlOB  of  ensa-naanlnattaB. — 
In    a    homicide    case    It    Is    not    prejudicial 

witness  for  the  people,  who  testlfled  to 
havlns  witnessed  the.  shootlnfc,  as  to  how 
near  the  witness  was  to  the  defendant 
when  he  passed  him,  after  the  witness  had 
been  subjected  to  an  extended  cross-exam- 
ination as  to  the  direction  In  which  the  de- 
fendant ran  Immediately  after  the  shootlns. 
— People  V.  Llm  Foon.  Z>  CaL  App.  £70,  IGS 
Pao.  477. 

ISO.  Reaalts  af  eaperlncBta  —  AdKlaal- 
bltlty  at  eriaFBce  at. — While  the  admission 
of  evidence  showing  the  results  of  expert' 
menta  Is  largely  within  the  discretion  of 
the  trial  court,  nevertheless  the  admission 
of  such  evidence  Is  regulated,  and  must  be 
controlled  by  the  well-settled  rule  that  It 
must  flrst  be  shown  that  the  eiperlmenta 
were  made  under  conditions  and  circum- 
stances essentially  the  same  as  those  which 
existed  when  the  alleged  occurrence  took 
place. — People  v.  Wagner,  2»  Cal.  App.  IGa, 
I5E   Pac.    e*9. 

IGl.  Evidence  of  the  result  of  experi- 
ments In  shooting  at  blocks  of  wood  rep- 
resenting the  deceased  might  be  material 
In  a.  prosecution  for  homicide. — People  T. 
Wagner.    29  Cal.    App.   161.    IGG   Pac.   E49. 

1S2.     The     question     whethei 


^ndlnj 


Che  R 


of 


lally 


ise  attending  the 
of  the  crime  Is  In  the  first  instance  a  ques- 
tion of  fads  to  he  determined  by  the  trial 
Judge   before  ruling  upon   the  admlsalhlllty 


3SS,  155  Pac.  649. 

103.  Rnle  m  to  pvlvlleared  comsshhIpb- 
■lOBS — Brltrtrm  partr  and  his  rliralcl»  does 
not  apply  In  criminal  case. — People  v.  Qrlf- 
nth.  146  Cal.  339.  34S.  BO  Pac.  £8.  See 
People   v.   West,   108  Cal.   89,    S7   Pac.    207. 

154.  Sbal*  arcd  laalde  bnlldlag— EtI- 
dcBce  ■■  to  soMBd  of. — Evidence  of  witness 
that  shots  were  fired  Inalde  building,  held 
admissible,  where  prosecution   claims   such 


to  be  case  and  tact  Is  denied  by  defense, 
such  evidence  not  being  mere  opinion,  but 
statement  as  to  nature  of  Impression  of 
sound.— People  v.  Chin  Hane,  108  Cal.  691, 
002.   41  Pac.  697. 

UB.  Smilarlty  »t  balleta— AdHlHlbllllr 
of  cvMeaec  a*  (o. — Similarity  of  bullets  fired 
from  pistol  by  expert  to  those  found  In 
body  of  deceased  may  be  shown  by  admit- 
ting the  bullet  In  evidence,  for  the  purpose 
of  fixing  Identity  of  weapon  from  which 
folal  shots  were  fired. — People  v.  Webber, 
149   Cal,   S25,   341,    SI    Pac   ill. 

IB*.  9tateB»ts  Ba4e  br  prIiMBer — Be- 
fore earoiier*B  Jnry  held  admissible  on  trial 
for  murder.— People  ».  Herbert,  ei  Cal.  544. 
540.    See  People  v.  Curtis.  EO  Cal.  »S. 

19T.  Saiae— WHUe  testUrlB*  ■■  wit«eM 
In  BBOlker  ease,  against  Party  charged  with 
same  offense,  may  be  used  against  him 
upon  separata  prosecution  for  his  own 
crime.— People  v.  MItehelU  91  Cal.  G50.  E56, 
19   Pac.  lloe. 

IBS.  BaKc-^taleBCat  to  police- oMcer 
that  defendant  Bred  shot,  made  by  de- 
ceased within  few  moments  after  Injury 
was  received,  does  not  support  It  as  res 
gestae,  nor  entitle  It  to  be  received  as  dying  '- 
declaration. — People  v.  Wong  Ark,  96  Col, 
HE,   ISi,   30   Pac.  1116. 

IBS.  StnteBcnts  nadc  by  tUrd  party— ■■ 
vresraee  of  vrlBOBcr.  to  effect  that  he  was 
man  who  shot  and  killed  deceased,  are  ad- 
missible.—People  V.  Ah  -Tute.  63  Cal.  613. 
614;  FeoDle  v.  McCrea.  32  Cal.  98:  People 
V.  Estrado,  4S  Cal.  ITl,  1T2;  People  v.  Amaya. 
134  Cal.  511,  ElE,  M  Pac.  794;  People  v. 
Sullivan.  3  Cal.  App.  EOl.  88  Pac.  334.  83E. 


ratUu 


parties,  see  Kerr  on   Homlch 

lao.  Threats  by  Beenaed— As  to  Bdaiiasl- 
blltiy  of  IB  evldraec  limited  to  when  they 
relate  to  the  homicide  the  basis  of  the 
prosecution,  and  Indicate  an  Intention  to 
take  the  life  of  the  one  threatened. — State 
V.  Compagnet.  43  l^a.  Ann.  14T0.  21  So.  46; 
Oaiaes   v.    State    (Tex.   Cr.    App.),    53    B.    W. 

As  to  adnlaslOB  of  evldeaee  of  threat* 
In  prosecutions  for  homicide,  see  note,  89 
Am.  St.  Rep.  691. 

ICl.  All  threats  of  the  accused,  or  state- 
ments In  the  nature  of  threats.  In  relation 
to  and  affecting  the  deceased,  made  at  or 
near  the  time  and  place  of  the  homicide, 
or  at  the  time  of  a  previous  dlRlculty 
which  form  part  of  the  res  geatte.  are  ad- 
missible against  the  accused  on  trial  tor 
the  homicide. — See  Ala.  Myers  v.  State.  62 
Ala.  699:  Stitt  v.  Stale.  91  Ala.  10.  24  Am. 
St.  Rep.  8G3.  8  So.  689:  Wilson  v.  State. 
110  Ala.  1,  55  Am.  St.  Rep.  IT,  20  So.  416; 
Davis  v.  State.  13E  Ala.  44,  18  So.  617:  Wil- 
son V.  Stale.  128  Ala.  IT.  29  So,  EE9.  Ark. 
Dunn  V.  Stale,  2  Ark.  229.  35  Am.  Dec.  E4. 
III.  Palmer  v.  People.  138  III.  3E6.  32  Am. 
St.  Rep.  146.  18  N.  E.  130.  Ky,  Trust  v. 
Com.  19  Ky.  1.  Bep.  766,  41  S.  W.  766.    La. 
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t.  VUl.  «h.  L 


BVIDBUfCB— THREATS— INTENT    AND    MALICE. 


Iisr 


eiate  V.  ValUry.  «T  La.  Ann.  182,  <» 
SI.  Rep.  SSt,  1<  So.  T4E  (declarlne:  thai 
"would  put  fourteen  buckshot  Into" 
cFsaed).  Hd.  State  v.  Redgely.  2  Hai 
McH.    130,    1    Am.    Dec.    372,     M»a.    Com. 


Madan,  101  Mass.  1.  N.  C.  State  i 
128  N.  C.  BT8,  40  8.  E.  »S.  Pm.  Hopklnii  v. 
Com.,  EO  Fa.  St.  »,  IS  Am.  Dec.  £18  (declaring 
that  he  would  "kill  aomebody  before 
twenty-four  houra"),  T«.  SeU  v.  State, 
19  Tex.   Cr    Rep.    ttE,    4T    S.    W.    28:    Brown 


109  Ga.  280.  14  S.  E.  SSI.  Hake.  State  ▼. 
Larhins.  E  Idaho  200,  20$.  4T  Pac.  »4E.  Iowa. 
Stale  V.  Pierce,  90  Iowa  806,  6*  N.  W.  8»1; 
Stale  V.  Wenhauhl.  9G  Iowa  4T0.  04  N.  W. 
420.     Kr.  Com.  v.  Matthews.   i»  Ky.   2ST,   : 


Robs,  S.  W,  333:  Quinn  T.  Com..  23  Ky.  L.  Reii, 
1302.  83  a.  W.  792.  Mlu.  Harris  v.  State. 
T2  Miaa.  99.  IE  So.  380.  M«,  State  v.  Harlan, 
180  Mo.  381,  32  B.  W.  997.  Nev.  State  T. 
Mymer,  IB  Nev,  49.  N.  C.  State  v.  Barlleld. 
29  N.  C.   <T  Ired,  I.)  S03,  300.    Wfa.  Benedict 


State,    43    Tex.    Cr.    Rep,    198,    GG    S.    W.        T.  Stale,   14  Wis.  423. 


show    malice. — People 
,    114,    a   Am.   Cr.    Rep. 


Bit. 

1«X.  Sbbk — Avail 
sible  In  evidence  t> 
V,  Beay,  OT  Cal.  SI 
EOS.  7   Pac.  «4t. 

163.  Threats  entitled  to  great  weight. 
where  time  or  manner  In  which  homicide 
Is  committed  corresponded  lo  threata  or 
otKer  clrcumslancea  clearly  connecting 
them. — People  v.  Hyndman.  39  Cal.  1.  8.  38 
Pac.  782.  See  State  T.  Hill.  4  Dec.  *  B. 
(N.  C.)  491.  34  Am.  Dec.  396:  State  v.  John- 
son. 1  Jonea  (N.  C.)  247.  64  Am.  Dec.  £82^ 
State  V,   Barnwell,   SO  N.   C.   470. 

I«4.  Sami — Sa*a« — An  Isolated  complete 
■TBirBPE  by  the  accused,  containing  a  threat 
against  the  deceased.  Is  admlaalble  in  evi- 
dence on  a  trial  for  murder,  notwithstand- 
ing the  fact  that  the  witness  did  not  hear 
and  can  not  repeat  the  whole  of  Ihe  con- 
versation in  which  the  threatening  sen- 
tence occurred.— State  v.  Oliver.  43  La.  Ann. 
1«03. 

ICS.  Sane — CoBBonlcatlaa  ot  tkreat  nii- 
Beerasary,  and  the  time  elapsing  between 
the  threat  by  the  accuaed  and  the  homicide 
charged  does  not  destroy  such  threat  as 
evidence  for  the  prosecution,  although  It 
may  weaken  Its  effect  and  value. — Bahcock 
V.  People,  13  Colo.  616,  22  Pac.  817:  Hail 
▼.  State,  31  Tex.  Cr.  Rep,  G6E.  11  9.  W.  3G8. 

ICC  Same — FoTHer  dinealty  Bad  fbrvalB 
made  In  connection  therewith  admissible, 
— Stitt  V.  State,  91  Ala.  10.  24  Am.  St.  Rep. 
8&3,    8   So.    669. 

See.  also,  par.  174,  this  note. 

167.  Made  by  defendant  toward  deceased, 
after  prior  dimculty  i      ~ 


I    part 


srly    1 


elved, 


—People 


the 


jury   should   be 
V.  Hyndmaji,  99  Cal.  1,  T,  33   Pao.  782. 
lOH.      Saaae — ladeflBlte    tkreBts    to    kl 

without  detlnllely  Indlcallng  any  partli 
person,  made  shortly  before  the  commli 
of  the  homicide  charged,  to  which  crimi 
threats  may  be  construed  as  having  refer- 
ence, are  admlaalble  In  evidence  In  connec- 
tion with  other  explanatory  circumatancea, 
after  the  corpus  delicti  has  been  established, 
—Ala.  Ford  v.  State,  TI  Ala.  386:  State  v, 
Jones.  T6  Ala.  8;  Jordan  v.  State.  79  Aia.  9 
I  threat  to  kill  any  one  who  struck  a  named 
person):  Coddell  v.  State,  129  Ala.  63,  30 
So.  TE.  Colo.  Moore  v.  People.  26  Colo.  213, 
5T  Pac,  867.  Cobb.  State  v.  Hoyt.  47  Conn, 
618,    IB   Am.    Rep.   19.     Gn.  Harris   v.    State, 


IM.     SsBie- 
killed"   befor 

house.  admlB 

63    S.   W.  791. 


-SBBe—Tkreat   t>  ■%lll  Br   be 

!    he    would    go    to    the    work- 

ilblo  against  accused   to  show 

Com.,  23  Ky.  L..  Kep.  1302, 


where  the  threat  was  made 
ir  preceding  the  homicide  cl 
iBHlble  In  evidence  against  t 
ft  being  for  the  jury  to  det 
r  the  deceased  was  Included  1 
—People    V.    Gross,    123    Cal. 


,    People 


B9.    G6 


Craig. 


460.    463,    44    1 
whole    family    of  wife).   - 

171,  This  rule  as  to  admlsalblllly  ot  evi- 
dence to  prove  a  hroad  threat  was  applied 
to  a  threat  asaitiat  a  clasa  of  persona,  on 
the   ground   that    It   was  a  manifestation   of 

of  that  class.— State  v.  Hanlon.  38  Mont,  EE7, 
679,  100  Pac.  I03G,  1043.  See  State  v.  Davis, 
8  Idaho  169,  G3  Pac.  678  (threat  against  a 
class — all  -'Sheepmen"). 

172.  Saair- 


1    by    I 


:   de- 


ceased as  well  as  by  "antecedent 
and  "former  grudges." — People  v.  Chaves. 
122  Cal.  134.  64  Pac.  696,  followed  In  People- 
V.  Percy,  16  Cal,  App,  13,  16,  116  Pac.  322. 
See  Ala.  Rosa  v.  State.  81  Ala.  224:  Rich- 
ardson V.  State,  133  Ala.  T8,  32  So,  249, 
Ark.  Dunn  v.  State,  2  Ark.  129,  26  Am. 
Dec.  64:  Phillips  v.  State.  68  Ark.  119.  34 
S.  W.  E39.  PIb.  Milton  v.  Slate.  40  Fla.  162. 
24  So.  80,  III.  McCoy  v.  People.  17B  111.  224, 
61  N,  E.  TT7.  iBd.  State  *.  Johnson.  36  Ind. 
742.  lona.  Stale  v.  Maelchen.  E3  Iowa  310. 
6  N.  W.  18E.  Kaa.  Slate  v.  Stackhouse,  24 
Kan.  446.  I.a,  Slate  v.  Birdwell,  26  La. 
Ann.  B69:  Slate  v.  Pain,  43  La,  Ann,  311.  19 
So.  138,  Maiui.  Com.  v.  Holmes,  16T  Mass. 
233,  34  Am.  St.  Rep.  170,  33  N.  E.  S.  Mo, 
Siale  V.  Nugent,  TI  Mo.  136.  N.  V.  La  Beau 
V,  People.  33  How.  Pr.  EE,  8  Park  Cr.  Rep. 
371,  affirmed  34  N.  Y.  123;  People  v,  Jones, 
99  N.  V.  EST,  2  N.  E.  49.  oklo,  Stewart  V, 
Slate,  1  Ohio  St.  6E.  Ps.  Hopkins  v.  Com.. 
60  Pa,  St.  S.  89  Am,  Dec.  B18.  Tex.  Howard 
V.  State.  2E  Tex.  App.  686,  8  S.  W.  929: 
Hall  V,  State,  31  Tex.  Cr.  Rep.  666,  21  S,  W. 


ITS. 


—Made 


acalnat     drerascd 

who    told    prisoner 
sible. — People  v.  Loi 
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tPt.1. 


I  remotf  d1IbbI»b  against  third  party  kre  onir  admltUd  tin- 

I    contemplation,    made    before  der   clrcumBtani^ea   which   sbow   aoma   con- 

on   of  a  homicide,  are  admis-  nection   with    the    Injury    Inflicted    on    da- 

•tble    to    show    an    existing    disposition    or  ceaHed.— People  v.  Beay,   BT  CaL   Ml,  114,   t 

design. — 8tat«   v.  Hoyt.   i7   Conn.   ElS,   CSI,  Am.  Cr.  Rep.  SOI,  T  Pac.  641. 

I«  Ant.  Rep.  SB.  17g.     Threat  to  kill  third  person  uttered 

JTD.     BBHe— Prsrlaas  qBoml,  aaMralt  ud  by  a  man  who  at  the  time  is  engaged  In  a 

tkrcstn. — Evidence    Is    admissible    to    sbow  quarrel   with   such   third   person,   only,   and 

that  the  accused  and  the  woman  alleged  to  the    contention    leading    to    a     subsequent 

have  been  killed   by   him.  while  living   to-  shooting  and  homicide  of  a  person  nol  hav- 

gether  as  husband  and  wife,  bad  quarreled,  ing   occurred   at   the   time   of   such   threat, 

resulting  In  her  leaving  him  and  fleeing  to  Is   not  admissible   In  evidence   on   trial  for 

the  house  of  a  neighbor  for  protection,  that  the  subsequent  killing. — AbernMby  v.  Com., 

he     followed     her     to    the     house     of     sucb  101    Pa.   St.   SIS. 

neighbor   and   attempted   to    make   a   mur-  ,gg_     llawr     na»T     TThrrn     part     at    r«a 

derous   assault   upon  her,   being   frustrated  (Mtn.  —  Threats    against    a    third    peraon 

in   which,   he   made   threats   against   her, —  forming    part   of   the   res    gestK    or    some 

all   of   which    tends    to   show    lll-wlU   and  transaction,    are    admissible    In    evidence; 

malke  on   the  part  of  the  accused,   and  K  „    where    accused    threatens    to    kill    do- 

motlve   for   the   murder   committed    a   few  ceased  and  a  third  person,  and  at  the  time 

days  later.— People  v.  Chaves.  112  Cal.  114,  ^j    killing    deceased   shoots   at   such    third 

61  Pac.  B»e.  doctrine  followed  In   People  T.  person — State   v    Wong   Oss,    IG   Ore.    J7*. 

Pleroy,  IS  Cal.   App.  II,  16,  111  Pao.  til.  57  p„    ji« 

8«e,   also.    pars.    HB,    lit.   this   note.  ^^      Tkreat.  by  d««.Hd-Ad»l.slklc  I. 

IT*.     Saiae — RcHateaeM   of   thnats  tiMi  enienee    !■   favor   of   aeemed,   where    they 

time  •(  koKlclde  does  not  render  them  In-  ^^^   ^  p„t   ^f  jj,,    „s   geatse.    where   not  a 

admissible    against    the     defendant,     where  p„t   ^.t  the  res   geate  but  were  previously 

they    were    directed    against    the    deceased.  made,    threats    of  the  deceased   are   usually 

but  the  remoteness  may  affect  their  weight  ^q^  admissible   in   the  absence   of  evidence 

and  sutnclency,  which  Is  a  question  for  the  ^^^^^  ^^  ji,,  t[„g  „,  (^e  encounter  and  ktU- 

Jury    to    determine.— Ala.   Reed   v.   State,    «l  i^g   (n,    flBceased    sought   the   conflict    with 

Ala.     4»1;    Markea    v.     State.     t»    Ala.    680[  (he  accused,   or  was    In   fact   or  apparently 

Henderson  v.  State,  10  Ala.  81,  4(  Am.  Hep.  making  soma  demonstration  or  engaged  in 

71;  Crlbbs  v.  State,   S8  Ala.  «S,  t  So.   109;  ^n  overt  act  toward  the  aecompllshment  ot 

Rains  V.   State.    88  Ala.    91,   7   So.    IIB;    Pul-  ^^^  threatened  Injury^  to  the  accused.— Qar- 

llam  V.  State.  88  Ala.  1,  6  80.  81B;  Qrlffln  v.  „„   ,_   g^^^^     „   j.,^   ny    £,   j^j^   at_   Hep. 

State,  90  Ala.  6S«,  8  80.  670;   Pate  v.  State,  gjj_  g  g^    gj^ 

94  Ala    14.   10  So.  S65.    Ark.  Casat  v.  State,  ... 

,    "', ,      °  ,      „  t      .           u       1      n  181-     Threats  made  by  deceased  are  ad' 

40    Ark.    611.     Colo.    Babcock    v.    People,    It  „„„„..    „,   .>,„„i„_    *h_. 

Colo.   618,  12  Pac,  817.    Co.n.  State  v.  Hoyt  «"«"^"'    '<"■    '"«   P-'P""    °'^"""',""    **^'.* 

46  Conn.  ISO,    O.  C.  United  States  v.  Never-  ™    eircumsiances    were    sucn   aa    ">"«'" 

_.-            ..-,.      n.       .,*>         -A...       4B  the    reasonable    rears    of    the    accused    that 

'pTa-.     ..To.'     8.  T..  rD^n.:,  T.'iJ'  ,^'-  -  -"  '"  --"•  "  f-  "«   ""  '" 

r.^8*?-  /Mo  \^"Abbott  rcom"  »  SYired;aTeir;e'nd'"./S^^^^^^ 

Ky.  L.  Rep"  148,   88  8.  W.   114.      M....  Com.  »■  Scoggins.  17  Cal.  676. 

V.  Holmes,   16!  Mbbb.   113,   14  Am.   St.  Rep.  HI-     Evidence  of  threats  by  the  deceased 

70.  31  N.  E.  6.    Mo.  State  v,  Wright,  141  Mo.  should  not  be  excluded  where   there   Is  the 

334.   42  S.  W.   9it4.    Mont.  Territory   v.  Rob-  slightest  evidence   tending   to   prove   hostile 

erts.    9   Mont.    IS.    21    Pac.   138,     N,   C,    State  demonstrations   by  the  deceased,   calculated 

V    Foster.   130  N.  C.   866.  41  8.   E.   284.    B.  C,  reasonably  to  Induce  fear  of  loss  of  life  or 

State  V    Campbell.  36  8.  C,   18,  14  8.  B.  191.  (feat    bodily     harm.— Garner     v.     State.     IS 

Tei,    McCoy    v.    State,    27   Tei.    App.   4IB,    11  Fl"-  113.   IB  Am,  St.  Rep.  281,  9  So.  816. 

S.    W.    464:    Hall    v.    State.    81    Tex.    Cr.   Rep.  IM.     Bane — Bad  feeling  ketweea  ■e«ase4 

666.   21   8.   W.   868.    Vt.  State   v.  Bradley.    84  and     denaspd,     occurring     several     months 

Vt.    466,    24    All.    10S3;    Slate   v.    Bradley,    67  before  the  homicide,  and  not  connected  with 

Vt.   465,   31   Atl.   218.     Wash.   State   v.  Qates,  the  cause  occasioning   the   conflict,  can  not 

38  Wash.  ess.  69  Pac,  186,  be  shown   In  evidence  In  behalf  of  the  ae- 

]T*.     SaB( Tkrcats    agalaat    wltneaa.   eused. — Pound   v.   State,    41    Oa.   88. 

StalementB  made  by  prisoners,  when  under  im.     Saai^-^^BKBnleBted  Ikreata  to  ac- 

arreat   and    in 'Jail    for    killing,    that    they  cused,   made  by   the  deceased   against   him, 

would  kill  witness  who  Identifled  them,  held  are   admissible  In   evidence   In  favor   of   the 

Hdmlsslble.  when  made  in  presence  of  each  accused,  where  they  indicate  an  angry  and 

other,  as  threats  made  by  defendant  against  reventceful   spirit  toward   the  accused,   and 

witness  whom  he  expects  to  testify  against  a  determination   to   do   violence  to   his   per- 

hlm.    with   evident   purposs  of   Intimidation,  son, — Dupree    v.   Stale.    13   Ala.    IBO,    78   Am. 

are   proper   evidence.— People  V.  Chin  Hane,  Dec.   422:   Powell  v.   State.    61   Ala.   1. 

IDS   Cal.   B97,   603,  41  Pac.   697.  IgS.      Especially     la     this     true     In    lh~daa 

IIB.     Same — Tkreota  to   kill  a  thif*  per-   •   oases    In    which    there    were    overt    acts    on 

■dailaalklUly     of.  —  Threats  part  of  deceased  Indicative  of  a  present  in- 
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COmiUNICATB   TBSEAl^-OVERT   ACT. 

18  N.  I 


•  187 


1TT7  th*  thrCBti  Into  execution.  18  N.  E.  110.  Lb.  fiCitte  T.  Brooks.  IB  La.  Ann. 

—People   V.  ScokkIub.  IT  Cal.   683:  Johnson  SIT.   1  So.   IRS:   Slate  v.   Demareste,   41   La. 

r.    State.    SB    MIbb.    IBS.    G    So.    iB:    State    V.  Ann.    tlT.    t   So.    138;    State    v.    Cossrove,    ti 

Harrod,  lOa  Mo.   BBO,   IB   S,  W.   S73;  State  ».  La.  Ann.  763,  7  So.  741;  State  v.  QuiUory.  44 

HbIL    9    Nev.    Si;    State    V.    Stewart,    i    Nev.  La.    Ann.    317,    IQ    So.    781.     Mich.    People 


IJO: 


'.  HarrlnKtor 


11  Ne-v 


Hi. 


mlBBlble  in  evidence  In  hla  behalf,  irhere 
tbere  Is  anr  doubt  as  to  who  beffan  the 
s  tending  to  show  that  It  wi 


the   1 


intloi 


:    the    tlm 


ot   thi 

that  he  brought 
ScoKKlna,  37  Cat.  S7<;  Wilson  t.  State,  80 
Fla.  234,  IT  L.  R.  A.  (B4,  11  So.  5E«;  Fields 
r.  State.  41  Fla.  it,  SB  So.  185:  Stats  v. 
Basksdale.  112  La.  TBI,  43  So.  184.  See 
Roberts  v.  State,  6)  Ala.  1B<;  State  ▼.  Jack- 
man,  19  Nev.  40B,  41  Pac.  144;  WlgKlns  v. 
Utah.  98  U.  B.  486.  23  L.  ed.  S41,  4  Am. 
<:r.  Rep.  4>4.  reTlilng  1  Cow.  Cr.  Rep.  441. 
188.  Bam^— Deeeassd'a  attltDde  at  tine 
•t  eBcaaater  In  which  he  lost  hie  life  being 
In  question,  recent  threats  made  by  him 
against  th«  accused  may  be  shown,  whether 
they  were  communicated  to  accused  or  not, 
being  relative  to  show  that,  at  the  time  o[ 
the  meeting  of  ths  parties,  the  deceased 
was  seeking  to  take  the  life  ot  the  accused. 
— Cal,  People  t.  Arnold,  IB  Cal.  478;  People 
T.  Scogglns,  87  CaL  878.  Om,  Eeensr  v.  State. 
IS  Qa.  1B4,  eS  Am.  Dec.  I6S.  111.  Campbell 
T.  People,  18  111.  17,  81  Am.  Dec.  4B.  In4. 
Holler  T.  State,  IT  Ind.  B7,  10  Am.  Rep,  74. 
n.  T.  stokes  V.  People,  SI  N.  Y.  164,  1T4, 
IS  Am.  Rep.  491.  1  Cow.  Cr.  Rep.  S67.  Fe«. 
Wiggins  T.  Utah,  St  U.  S.  487,  :  ',  L.  ed.  941, 
4  Am,  Cr.  Rep.  404,  reviewing  t  Cow.  Cr. 
Rep.   443. 

1S>.  Same — Drflaltr  dealguatiaa  ot  per< 
soa  net  ma*e  against  whom  threat  made 
to  kill,  made  before  commission  of  the 
homicide  to  which  they  may  be  construed 
to  have  reference,  admlaalble  In  connection 
with  other  eKplanatoir  clrcutnatances, — 
Ford  V.   State,    Tl   Ala.   SB8, 

IM.  Sanv — Overt  act  ef  deceased  eesen- 
llal  to  render  recent  threats  to  do  personal 
Injury  to.  or  take  life  of  the  arcused,  ad- 
missible In  evidence  on  a  trial  for  murder, 
because  If  the  deceased  was  doing  no  act 
and  making  no  demonstration  which  would 
lead  a  reasonable  person  to  believe  de- 
ceased was  Intending  to  and  then  trying 
to  carry  his  threats  against  the  accused 
Into  execution,  there  was  no  excuse  or  Justl- 
flcatlon  for  killing  the  deceased:  and  when 
such  overt  act  la  shown  evidence  of  prior 
threats  by  deceased  must  be  admitted, — 
People  T,  lams,  B7  Cal.  llfi:  People  v.  West- 
lake,  63  Cal,  303,  806,  See  Aia,  Frltchett 
▼.  State,  22  Ala.  89.  68  Am,  Dec.  260:  Qreen 
T.  State,  88  Ala.  8,  Ark.  King  v.  Stale.  BE 
Ark.  804.  19  S.  W.  110,  FU.  Smith  v.  State. 
15  Fla.  617,  8  So,  482;  darner  v.  State,  n 
Fla.  113,  IB  Am,  St.  Rep,  232,  B  So,  8SB, 
IIL  Olimore  v.  People.  114  111.  380.  16  N.  E, 
768;  Palmer  v.  People.  US  111.  3E8,  31  Am, 
St.   Rep,   I4(,   sub   nom.   People   v.   Palmer, 


.  17  Mich,  B,  ST  Am.  Dec,  102,  Bflaa. 
Holly  V.  State,  BE  MIsa,  424;  Hlnson  v.  State, 
66  Miss.  632,  6  So.  463.  Mo.  State  v.  Hays, 
23  Mo,  287;  State  v,  Harris.  EB  Mo.  6E0.  Meat. 
Territory  t.  Campbell,  S  Mont,  16,  11  Pac. 
121,  M.  M,  Thomson  v.  Territory.  4  N,  M. 
IBO  (deceased  unarmed  and  retreating). 
Tea.  Nash  v.  State,  2  Tex,  App.  861;  Peck  v. 
State,  E  Tex,  App,  611;  Alexander  v.  State.  16 
Tex,  App,  Z60,  8  Am,  St.  Rep,  438,  7  S,  W. 
867:  Levy  v.  State,  18  Tex.  App,  101,  IB  ■ 
Am.  St,  Rep.  618,  11  S.  W,  EB6  (accused  pro- 
voking occasion  which  produced  the  killing). 
Utah.   People   r.   HalUday,    B   Utah   487,   II 


Pac,  118. 
191, 


tlfy  or 


— Prevlens  eondoet  or 
tasalts.  however  violent  and  abusive,  are 
not.  In  and  of  themselves.  suRlclent  to  Jus- 

rhlch.  In  connection  with  the 
facts  and  circumstances  surrounding  tbs 
crime  charged,  are  entitled  to  due  considera- 
tion In  determining  whether  the  person 
charged  was  Justified  In  his  act. — People  v, 
lams.  57  Cal.  IIG;  People  v.  Westlake.  61 
Cal,   SOS.  106. 

^aiatcra*  threat  to  retara  at 
.  and  to  then  break  In.  It  they 
were  not  admitted,  held  to  be  admissible  to 
be  shown  In  evidence  In  tavor  of  accused, 
for  the  purpose  of  establishing  a  reasonable 


another  tlm 


n  the 


t   of  t 


accused, — People      v.      Rector, 
(N.  T,)    667, 

IBS.  Sane — Self-detease  eet  np,  threats 
of  deceased  are  always  admissible  in  favor 
ot  the  defendant,  where  the  evidence  as  to 
who  sought  and  brought  on  the  fatal  en- 
counter is  conflicting,— Roberts  v.  Slate.  68 
Ala.  IBS:  Harkneas  v.  State,  IIB  Ala.  71,  30 
So.  73;  State  v.  Barton,  63  Kan.  808,  86  Pac. 
688;  State  v.  Jackman.  IS  Nev.  409.  91  Pac 


I,  authorities,  i 


,  State, 


ted    threat*    hy 


I  Ala.  3T0. 

IDS.  Two  parties  killed  at  sane  ttme 
aad  place,  and  apparently  In  Same  trans- 
action, or  approximately  so,  evidence  as  to 
circumstances  of  killing  ot  one  admissible 
on  trial  under  Indictment  for  killing  of 
Other,— People  v.  Smith,  106  Cal,  76.  81,  3» 
Pac.  40,  -See  People  v.  McQIlver,  87  Cal,  EB, 
6  Am.  Cr.  Rap,  106,  7  Pac.  4B;  People  v. 
Rogers.  71  Cal,  666.  II  Pac.  879;  People  v. 
Walters.  98  Cal.  IBB.  141,  tt  Pac,  884;  Peo- 
ple V.  McClnre.  148  Cal.  418.  419,  8)  Pac, 
437. 
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lpt.l 


fendant  and  deccaied  la  properly  admitted, 
where  wEtneaa  fully  atates  (acts  upon  which 
hla  leatlmony  la  baaad. — People  v.  Sehorn, 
lit  CaL  EOS,  G09,  48  Pac.  4»5.  See  Duffy 
T.  Duffy,  101   CaI.   eOE,   S8   Pac.   443. 

UT.  Warrant  •(  arrest  —  In  fletltlonB 
Baoie*, — Warrant  of  arrest  purporting  to 
have  beeo  lesued  SKainat  all  defendanta  by 
fleCltloui  namen,  and  under  which  deceaaed 
with  poase  was  acting,  Is  admissible  In  evi- 
dence BH  pari  of  circumatances,  In  connec- 
tion with  other  circumstances.  sltendlnK 
kllllDK.— People  V.  Brown.  S6  Cal.  )4B.  SEO. 
ItH,  Weapoaa,  etc. — Prodaeed  ■■  coart. 
.  — SherifTs  oRIcer  brought  Into  court-room, 
and  diatrlct  attorney  placed  upon  table, 
bowle-knife.  platoL  and  coat  of  mall,  held 
not  prejudicial  to  defenae.  where  attention 
of  court  not  called  to  such  artlelea,  and 
where  no  charge  waa  made  with  respect 
to  them,  and  no  objection  was  made  at 
time.  Jury  being  Instructed  to  be  governed 
alone  by  evidence  admitted, — People  v.  Coi, 
TE  Cal.   ZSl.    184,  18    Pac.  3at. 


nielde  COB- 

Mitten  ■■  evMeBce. 

D     H 

omlclde. 

p.  EJ4. 

.  but  It  he  . 

does 

"come 

witness    and 

teatllli 

sa    In    hla    > 

behalf. 

.mined  aa  to 

.  al! 

People  V.  But 

:klBy,  1 

43  Cal.  STB, 

338, 

77  Pac. 

1«9;  People  v 

■.  Moral 

lea,   MS  Cal. 

6S0, 

BE3,  77 

Pac.  470;    People  v. 

77  Pac.   7T7. 

See  Pe 

-opie  V.  OB 

rien. 

eS  Cal. 

«oa,  eoj,  e  p, 

ic.   695; 

People  V, 

Ham 

iblLn,    fiS 

Cal.  101.  IDS. 

8  Pac. 

«ST;   Peopli 

■    V. 

Roielle, 

Aa  tu  phyaieal  ezmailBBtlDD  of  defndaiit 

and  power  of  court  to  compel  aubmisalan  to. 

As  to  eanpelltiw  mtvmmtt  fa  ataad  ap  f>r 
■dealMcallOB,   see    par.    100,    this   note. 

Aa  la  dctCBdanta  la  crlSKlnal  aclloaa  as 
rrlfaeaacs.  see.  poat.  f  ISiS  and  note. 

300.  Same — Aa  to  orderlac  aeeaaed  ta 
Btaad  DP  tar  Idea tiaeal Ion. — Where  prisoner 
was  ordered  to  aland  up  lor  Identification 
by  witnaas,  who  states  that  he  went  Into 
Btatlon-house  and  there  found  "this  young 
man,"  auch  act  la  not  violating  conittilu- 
tlonal  provlBlon  prohibiting  a  person  being 
compelled  to  be  witness  Hgalnsi  hlmeelf. — 
People  V.  aoldenson.  TE  Cal.  SIS.  317,  19 
Pac.  181;  State  v.  Ruck,  194  Mo.  4S4.  E  Ann. 
Cbs.    STB,    92   S.   W.    706. 

Aa  ta  phyaleal  eaamlBation,  see  para,  t,  7. 
this  note. 

301.  Sane— Cadrte 
Defendant    on    trial 

esamlnatlon  elicited  nothing  that  was  not 
strictly  and  exclusively  relevant  to  hla  de- 
fense, consisting  of  two  vitally  Important 
points:  l.  That  there  was  no  conspiracy 
to  rob;  and  1.  That  in  quarrel  provoked  by 


deceased  and  resulting  combAt,  defendant, 
BO  far  from  being  participant,  was  acting 
as  peace-maker;  and  where  the  court,  over 
repeated  objections  of  defendant,  permitted 
prosecution,  on  crosH- examination,  to  bring 
out  codefendanta'  account  of  quarrel  and 
atfray.  In  which  they  represented  defendant 
on  trial  aa  murderer  and  themselves  as 
peace-makers;    held,     that    auch    course    of 

udlcial  to  defendant  on  trial,  —  People  ». 
Padilla,    143    Cal.    1G8,    163,    76    Pac.    889. 

303.  Saae— PkyaleUa  glvlsg  evldraee  oa 
behall  at  defcadaat  on  trial  for  murder  may 
be  cross -examined  aa  to  nature  of  com> 
plaint  for  which  he  treated  him.  and  aama 
is  not  privileged  communication  between 
patient  and  physician. — People  v.  Lane,  101 
Cal.    E13,  E16,  S(  Pac  16. 


3D3. 


— PraBFcatlas 


Integrity 


to  Imtradaee  witaeaaea  who  may  have  been 
present  at  the  homicide. — People  v.  Bush. 
71  Cal.   602,  E07,   12  Pac.  781. 

3M.  Saae—Trath.  koneat 
of, — Evidence  of  good  chara 
la  not  admiSBlble.  unless  character  of  auch 
wltneas  la  impeached  or  attacked  for  truth, 
honesty,  and  integrity.— People  v.  Bush,  EG 
Cal.  139,  13Z,  G  Am.  Cr.  Rep.  4E9,  1  Pac  E90. 

209.     Same — Wife's     tesllmoay,     altkoagh 
idy  BdB>lttr«    in    evidence   against   de- 


fendant 


'olunt 


;e[ved,  1 

wltnee 


required    to    be 

—People  V.  Toung. 


People  V.  Ketchum,  78  Cal.  SSE,  (38,  IG  Pac. 
363.  See  People  v.  Kontgomery,  53  Cal. 
576;  People  v.  Maraeller,  70  Cal,  »i,  11  Pae. 
603;  People  v.  Danlela,  70  Cal.  611,  II  Pae 
ESG. 

WW.  Sbb< — Wltaeaa  llvlag  with  prlaanrr. 
but  not  as  his  wife,  may  testify  against  him 
on  charge  of  murder. — People  v.  Alvlso 
66  Cal.    ISO. 

207.     Samr— WItai 
abBolatelr    e-rialn    1 
Ident  meat  Ion  of  deceased.- 
103   Cal.    (II.    418.    30    Pac. 

208.  Same — Wltaeaa-  drelaratloBs  te  tklrd 
party  as  to  hearing  plstol-ahot,  and  aa  to 
his  examination  made  at  time,  to  effect  that 
defendant  had  killed  deceased,  held  Irrele- 
vant and  incompetent. — People  v.  Wallace. 
89  Cal.  1G8.  162.  it  Pac.  EGO. 
rv.  EVIDENCE— DYING  DECLARATIONS. 
Aa  ta  deelaratlOBB  In  gearral  eanatltat- 
lB«  parts  of  rea  geats,  see  Kerr's  Cyc.  Code 
Civ.    Proc.    (3d   ed.),    I  1860    and    note. 

300.  Aa  f  dedalttaB  of  "dylnr  declarB- 
tlona." — Dying  declarations  are  declarations 
made  In  extremia.  when  party  Is  at  point 
of  death  and  when  every  hope  of  this  world 
Is  gone,  when  every  motive  of  falsehood  is 
silenced,  and  mind  la  Induced  by  most  pow- 
erful considerations  to  speak  truth.— People 
V.  Sanchez.  24  Cal.  IT,   2». 

310.  As  ta  admlaslbiuty  of,  whea. Ad- 
missible only  as  to  thoee  things  to  which 
deceased    would    hare    beep    competent    to 
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UtlRDE^ — BVIDENCB-— DYING  DECLABATIOKS, 


teitffy  If  Bworn  as  wltnemi  In  cue.— People 
T.  Taylor,  B9  Cal.  «»0,  H6.  See  People  v. 
SancheE.  21  Cal.  IT.  2E.  Ala.  McLean  v. 
Slaie,  1(  Ala.  674;  Johnson  v.  State,  n  Ala. 
818.  Tm.  Warren  v.  State,  >  Tei.  Ct.  App. 
«19.  (19,  35  Am.  Rep.  116. 

Ab  !•  ■dBiiilblllty  mt  djiBK  d^elarallflB 
ta  what  proTvked  tke  deCeada^t'e  act,  eea 
note,    Ann.    Cas.    1913C,    433. 


Ab  t*  tke  tart  tkat  tkc  drlas  dMlnratloa 
Has  made  hr  acta  ar  alciiB  laalead  at  irnrda 
«■  aBectlac  Ita  adBlaBlMIIlT,  see  note.  Ann. 
Cas.   1912B.   til. 


bUlty   of  dying   daclaratlor 


this  n 


vaxcB.  aa  a  drlBc  deelaratlsa.  see  note,  SS 
Am.  St.  Rep.  &.T. 

111.  In  a  prosecution  tor  murder  In  pro- 
curing an  abortion,  the  question  put  to  the 
dylnK  woman  and  her  answer  were  In  truth 
part  Dt  the  res  gests  of  the  operation  which 
reaulted  In  her  death,  and  for  that  reason 
were  Bdmlsslble  as  a  part  of  her  dying 
■tatement.  The  situation  and  condition  of 
the  parties  at  the  time  ot  the  performance 
of  the  acts  which  result  In  the  death  are 
without  doubt  part  of  the  res  gegtir.  and  tor 
that  reason  were  admissible. — People  v. 
Brewer,   IB  Cal.   App.  741,  137  Pac.  808.  310. 

913.  Abaadoaneat  ot  kalie  af  Tceevrrr — 
Baaeatlal. — It  Is  the  abandonment  ot  hope, 
the  expectation  of  certain  and  imminent 
death,  and  the  belief  of  the  law  that,  at 
such  an  awe-lrsplrlng  time,  a  man  about  to 
be  called  to  account  before  hie  Maker  will 
tell  the  truth,  that  alone  have  Justlfled  the 
reception  of  dying  declarations  against  a 
defendant  who  Is  thus  deprived  of  his  most 
valuable    rights    of    confrontation    of    wlt- 

Smltb.  184  Cal.  4E1,  lt>  Pac.  788,  T8>. 

Ab  la  laferaec  (iwm  woa&d  ar  atatc  of 
lllaeBB  that  deelaiant  was  aware  of  1h- 
pe)«'--K  deatk  aa  aSeetlag  Bdmlaslhllltr  of 
dceuratloB,   lee    note,   Ann.   Caa.    ItlZC.    8S. 

lis.  In  a  prosecution  for  homicide,  state- 
ments «f  deceased,  although  made  after  he 
had  been  told  that  be  was  going  to  die,  ere 
not  admissible  aa  dying  declarations,  where 
tbe  deceased  did  not  seam  to  appreciate  his 
condition,  but  expressed  hope  ot  recovery. 
—People  T.  Smith,  184  Cal.  4G],  IZV  Pac. 
788,  788. 

114.  Where  deceased  made  certain  state- 
ments after  the  shooting  but  not  under  the 
belief  of  Impending  death,  but  afterward, 
at  the  solicitation  and  suggestion  of  the 
district  attorney,  stated  that  he  reallied  his 
condition  and  realBrmed  his  prsTloua  state- 
ments, such  declarations  must  be  Tlewed 
with  extrems  caution,  and  since  thap  seam 
to  follow  blindly  the  suggestion  of  the  dis- 
trict attorney,  thay  should  not  ba  admitted 


as  dying  declarat Ions.— People  ».  Smith, 
164  Cal.  4B1,  139  Pac.  *85,  788. 

3IS.  AdmlBBlUe  aa  what  evidcace,  aBly. 
— Admlselble  only  as  evidence  of  circum- 
stances under  which  mortal  wound  was 
received,  and  not  as  evidence  o(  former  and 
distinct  transaction,  or  when  It  was  mere 
expression  of  opinion. — People  t.  Farmer,  7T 
Cal.   1,    (,    18    Paa.    800. 

am.  Belief  of  Impeadlng  death  —  Hay 
appear  la  aay  •atlataetory  mode,  whether 
proved  directly  by  express  language  o( 
declarant  or  inferred  from  hie  evident  dan- 
ger, or  opinions  of  physicians  attending 
him.— People  v.  Gray,  tl  Cal.  114,  17B,  44 
Am.  Rep,  549;  People  v,  Bemmerly,  ST  Cal. 
IIT.  118,  25  Pac.  266.  See  People  v.  Taylor, 
68  Cal.  640.  048;  People  T.  Abbott,  1  Cal. 
Unrep.  383,  4  Pac.  789.  772. 

See  Kerr  on  Homicide,  pp.  441-44S. 

217.  Belief  tkat  party  will  not  reeorrr 
— N€rt,  of  Itself,  aaneleat,  unless  there  be 
also  prospect  ot  almost  Immediate  dissolu- 
tion—People v.  Hodgdon.  GG  Cal.  73,  76,  36 

318.     Condltlan    af    lalad    of    declBFaat— . 

How  determined. — Condition  ot  r-'--d  of  de- 
ceased at  time  he  makes  dec  j.Uon  as 
to  his  apprehension  of  death  must  be  de- 
termined from  all  that  >  i  said  and  done. 
and  circumstances  surrounding  him.  and 
not  from  critical  consideration  of  exact 
meaning  of  words  used  during  such  conver- 
sation.—People  V.  Farmer,  77  Cal.  1,  8,  18 
Pac.  800. 

a  IS.  CredlbUitr  of  deeesaed— Aa  rnm. 
talned  in  his  dying  deelaratlons  may  be  im- 
peached by  proof  of  his  having  made  con- 
tradictory Btatemente  as  to  homicide  and 
Its  cause. — People  v.  Lawrence,  31  Cal.  368 
871. 

230.  Declaration    mnst    relate    ta   what. 

The  declaration  of  deceased,  to  be  admis- 
sible as  a  dying  declaration,  must  relate 
to  circumstance  of  death. — People  v.  Taylor 
G»  Cal.  640.  648. 

231.  Declaratlana  dednKe  and  ecrlaln— 
Neeesaily  for  helag.— Declaration  by  de- 
ceased as  follows:  "I  think  that  this  man 
.  .  .  [defendant]  Is  the  man  that  shot  me," 
— Is  not  competent  evidence  against  defend- 
ant, as  being  mere  expression  of  opinion  — 
People  V.   Wasson.   65    Cal.    638,    839,   4    Pac. 

ilble  In  evidence  against 
e.      although 


charged      with 
after 


r  had  c 


Cal.  49;  People  V.  Ah  Lee,  60  Cal.  Sb!' (s' 
Commonwealth  v,  McPlke.  BT  Mass.  (3  Ciish  )' 
JSl,  50  Am.  Dec.  737. 

See  Kerr  on  Homicide,   p.   43B. 

32S.  DeelaraliaBB  ■■  to  prerlonB  digl 
esIty^-Error  committed  In  allowing  prose- 
cution to  put  In  evidence  dying  declarations 
as  to  previous  difficulty  will  not  prejudice 
prlioner.  where  he  subsequBntly  proves  by 
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[Pt.I 


hiB      I 


only   .1 


difflcultr 


had   occurred,   but  all  details 
V.  Hontsomery,  GS  Cal.  £16 

224.  De«IarailoiiB  caBcerBlBs  eirCB^ 
■IBBcea  atlFBdloK  phoottag,  made  In  eKp»c- 
tatlQn  or  death  and  after  all  hope  of  re- 
covery, If  ever  entertained,  was  abandoned, 
adrnlsBlble  !n  evidence. — People  v.  Sowell. 
14S  Cal.  282,  300,  IS  Pao.  717. 

Aa  to  declaratloBB  mtmttug  facta  aad  cM- 
vreBBlav  opiBioB,  see  Kerr  on  Homicide, 
pp.    45D,    4G1. 

225.  Deelantlau  r«aBnae4— Need  sat 
be  reread  at  tiaie. — Declarations  made  by 
deceased,  reafflrmed  by  bim  when  ha  had 
clear  recollection  of   Its  contents,   and  avi- 

e  clearly  showed  such  fact. 


idmlsslble  beeau 
reread  to  him.— People  v. 
174.    176,    3S   Pae.   }II7. 

32a.     DcelarallOBa   made 
afternoon  of  which  he  died, 
told    by    his    phyalcla 


It     was     not 
Crews.    102    Cal 


n  that  he 
live  but  short  time, 
pressed  bis  own  belief  tbat  he  could  not 
live  lone,  taken  down  in  writlnK.  and  read 
to  atid  signed  by  bim.  is  admlsslbls  as  made 
by  one  In  extremis,— People  v,  Vernon,  3B 
Cal.  t»,  61,  SB  Am.  Dec.   49, 

337.  Declaration  iBmedlatelr  before 
drlB*  dectarBtlona — Net  admlaalblc. — Dec- 
larations made  Immediately  prior  to  or  be- 
fore alleged  dying  declaration  to  effect  that 
If  he    liTed   two    or   three    days 


Bslble, 


ihown  that  he  believed 
self  to  be  In  such  eitremlly  that  every 
hope  ot  this  world  waa  gone.— People  v. 
Ah  Dat,  49  Cal,  6B2,  SSS;  People  v.  Taylor, 
69  Cal.  «40,  £49. 

3Z&  DeclaratlOB  tbat  was  dylnc— AdmlB- 
■Ible. — Declarations  of  deceased,  to  effect 
that  be  was  dying.  Insisted  upon  by  hEm 
when  told  to  keep  up  his  courage.  Is  prop- 
erly admitted.— People  v.  Samarlo,  S4  Cal. 
484,    486,    21    Pac.    283. 


220,     DrcUratloB 


pp,  (SS,  439. 
t  ander  belief 


lar 


s  taker 


fled   Ib   t 


sense  of  Impending-  dissolution  may  be  re- 
ceived in  evidence,  where  same  Is  ratified 
by  him  after  being  Informed  by  hiB  attend- 
ing physician  that  wound  waa  mortal,  where 


I    attpr 


called    1 


len  all  his  hope  ^ 
atltuted  repetition  or  restatement  of  facts, 
si  though  B*me  Is  not  again  reduced  to 
writing  or  again  signed  by  him. — People 
V.  Crews,  102  Cal.  174,   178,  38  Pac.   367. 

2S0.  DUtlDCtlOB  between  ■tatCBieBlB— 
Res  cealR  asd  drlB«  dcclaratloBB.- Distinc- 
tion between  statements  admissible  as  part 
of  res  gestK.  and  those  admissible  only  aa 
dying  declarations,  defined, — People  v.  Ah 
I^e,  SO  Cal,  8G.  S>. 


A*  t«  drlBK   deelarBlloBB   kelBg   part   •( 

rea  gpsln,  see  par.  147,  this  note. 

2S1.  DylBK  deelaratlDB— Aa  t«  Bst  belnc 
optBlOB  of  deelBTant, — Dying  declarations. 
If  complete,  and  showing  matters  of  fact, 
and  not  opinion  of  declarant,  are  admissible. 
-People  v..  Taylor,  51  Cal.  <4l>.  645. 

2S3.  SBBe — Maat  be  received  wKfa  great 
eantloB,  and  are  admissible  only  on  ground 
of  necessity,  and  though  condition  of  per- 
son making  them  In  last  hours  of  life,  under 
sense  of  Impending  diasolutlon,  may  com- 
pensate for  want  of  oath.  It  can  never  make 
up  for  want  of  cross- elimination, — People 
V.  Lawrence,  21  Cal.  SBS,  372.  See  People  r. 
Olenn.  10  Cal.  II,  36. 

333.  Same  —  Properlr  adailtted.  wkcn 
evident  danger  of  such  wound  as  that 
shown,  with  the  Immediate  effect  upon  vic- 
tim produced  by  It,  even  unaccompanied  by 
B    corroborating     Idea    of    her 


other 


183, 


jndltlor 


laliy    1 


23M.     Saaie— Reeclred      bvob      aaaaBivtloB 

that  party  making  them  la  likely  to  tell 
truth  under  such  circumstances. — People  v. 
Lanagan.  81  Cal.  142,   146,  23  Pac.  482. 

aSB.  Sane— Tbat  fatal  woaad  waa  cItcb 
irltkoat  proT*cBlt«B  on  part  of  deceased  Is 
not  for  that  reason  incompetent,  as  It  re- 
lates to  fact,  and  Is  not  mere  opinion. — 
People  V.  Farmer,  77  Cat,  I,  7,  IS  Pac,  200. 

3M.  Same— Wbleh  aiervly  Btaoaat  to 
VBFia  as  to  who  deceased  thought  might 
have  poisoned  him,  and  which  are  mere  mat- 
ter of  opinion  or  conjecture,  not  admissible. 
—People   V.    Taylor,    BS    Cal.    610,    S4B. 

that  after  shot  he  ran  to  place  where  de- 
ceased was  lying,  and  had  conversation 
With  her  for  possibly  half-mtnute  or  little 
longer.  In  which  she  declared  that  defend- 
ant was  man  who  had  ahot  her.  Is  Inad- 
mle.iiblc.  where  such  declaration  is  not 
made  In  defendant's  presence,  and  no  foun- 
dation Ib  laid  for  It  as  dying  declaratton. 
— People  V.  Wong  Ark,  96  Cal.  12B,  1!7, 
SO  Pac.  1116. 

238.     Bxluleat 
^taaalnllaa  by  p 

tlon  need  not  be  proved  by  exprei 
ments,  but  may  be  shown  by  clrcun 
— Peoplo  V.  Sanchez,  24  Cal.  17, 
People  V.  Taylor,  GO  Cal.  840,  645. 


.t  live.- Fact  that  tho 
lund  ^as  mortal,  and  deceaBed  appeared 
be  fully  aware  of  her  conilltlDn,  and 
ited  that  she  could  not  live,  and  requested 
lest,  held  sumdent  foundation  for  ad- 
)f  such  declarations  on  prosecution 
■People  V,  Lee.  17  Cal.  78,  79. 
Same — DecUrBtioB  not  made  aa^er 
iBttendiag  dealb. — Fact  that  It 
does  not  appear  that  declarations  of  de- 
ceased   as    to    perBon    who    Indicted    wound 


for   murder 

240. 
belief    I 
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were  mads  under  aense  of  belief  of  Impend- 
InK  death  doea  not  affect  mere  admlSBlblllt]' 
as  evidence,  where  at  least  one  peraon 
tealifled  that  before  any  decUratlonn  re- 
Sarding-  Infliction  of  wound  deceased  bad 
■tated  that  he  would  die. — People  t.  Garcia, 
63  Cal.  1>.  la. 

HI.  Hesa  at  Temverr— AbBBdOBBcal  of. 
— DyInK  declarations  only  admleaible  In  evl' 
dence, .where  deceased  believed  himself  to 
be  [D  auch  eicremJty  that  every  hope  of 
this  world  la  gone  and  tbat  his  dissolution 
is  actually  Impending. — People  v.  Ah  Dat, 
49  Cat  EEl,.eES:  People  v.  Hodgdon.  G5  Cat. 
73.  TJ.  38  Am.  Rep.  3D;  People  T.  Taylor,  S» 
Cal.  640,  «47:  People  v.  Gray,  61  CaL  164, 
ITE.  44  Am.  Rep.  G49;  People  v.  Ramlrei, 
73  Cal.  401,  404,  15  Pac.  S3;  People  v.  l.ana- 
Ean,  81  CaL  143.  144,  23  PaC.  48S:  People 
T,  Ah  Len.  98  Cal,  13!,  33  Pac.  880;  People 
▼.  Hawea,  SS  Cal.  648.  E5Z.  33  Pkc.  T91; 
People  v.  Slerp,  116  Cal.  219.  4B  Pac.  SB. 

M9.  Neceulty— As  vronBd  of  ■dmlHl- 
bllltr  ot. — Hearsay  testimony  In  shape  of 
dylnfc  declaration  admitted  In  trla.1  for  mur- 
der, upon  ground  of  necesaiiy.— People  v. 
Glenn,  10  Cal.  33,  36;  People  v.  Lawrence, 
31  Cal.  368,  372;  People  v.  Vernon,  86  Cal. 
49,  &2,  BS  Am.  Dec.  49;  People  V.  Taylor, 
G9  Cat.  640.  649;  People  v.  Chee  Kee,  (1 
CaL  405. 

Aa  to  in  wkat  eaaea,  valr.  drln*  deplara- 
tle&B,   adastaslUc,   see   para.    210,    211,   this 


-HOPE  OF  RBCOVERT,  |  IBT 

640,  642;  People  v.  Fong  Ah  Sing,  64  Cal. 
263.  11  Am.  Cr.  Rep.  33,  23  Pac.  233;  People 
V.  HalL  94  Cal.  bSb.  S99.  30  Pac.  T;  People 
V.  Gress,   107   Cal.   461,   463,    40  Pac.    7E2. 

Aa  to  dlatlBcllon  betweea  r«*  geat*  and 
dylBC  deelBTBtlaBB,   see   par.   330,    this    note. 

2*8,  Same— Aa  M  what  Tvqnlrcd  to  eoa- 
■tltate. — To  be  part  of  ree  gests,  dectsja- 
tiona  are  required  to  be  prpciRely  concur- 
rent In  point  of  time  with  principal  fat^t. 
if  they  spring  out  of  transaction  and  tend 
to  explain  It,  and  are  voluntary  and  Bpon- 
taneouB,  and  made  at  time  so  near  it  as  to 
preclude  Idea  of  deliberate  design. — People 
r.  Vernon,  86  CaL  49,  61,  96  Am.  Dec.  49. 

24».  SaBe^DaeUratlDiia  relatlac  to  . 
(oraer  and  dlatlnet  Hatter,  and  not  to  Clr- 
cumatancea  of  death,  constitute  no  part  of 
res  gestEe  of  death. — People  v,  Taylor,  69 
Cal.  640,  648.  See  People  v.  Carkhuff,  24 
Cal.   640,    641. 

KO.  Rellgtona  belief  of  deelaraat — Dmb 
>Dt  affect  ■dMlaslblllty.-^Dylng  declaration 
admissible  and  received  In  evidence,  al- 
though deceased  did  not  entertain  belief  in 
future  BtBte,  aa  Inquiry  as  to  religious  be- 
liefs Is  not  admlBslble  on  tlie  point  Of  com- 
petency.— People  r.  Chin  Uook  Sow,  61  Cal. 
697,  BS». 


wkether  be  la  drlnc  •(  waiuda  ar  a(  dia-        tv 
aue,   or   as   to   what   particular   injuries.    If 
there  are  several  of  them,   are  causing  his 
death,  ta  not  receivable  in  evidence. — People 
V.  l4U)agan,   81  CaL  142,    146,   23  Pac.   482 

S44.  Oral  4rtBK  deelaratlon  of  deceaaad 
concerning  circumstances  attending  shoot- 
ing, made  in  expectation  of  death  and  after 
all  hope  of  recovery  (If  ever  entertained) 
was  abandoned,  admissible. — People  v. 
Sowell,   146   CaL    192,   300,    78   Pac.  717. 

l«>,  see  pars.   >1E, 

Aa  t«  partly  oral  aad  partly  vrrlttea,  see 
Kerr  on  Homicide,  pp.   460,  461. 

MS,  Parol  avIAenct — AdulaaUlc  ta  prove 
e*B4ltlaB  of  deeeaeed  at  time  of  making 
written  dying  declaratlona. — People  v.  Fong 
Ah  Sing,  TO  CaL   8,  13,   11   Pac.   323. 

US.  Refoaal  to  anawer  qneattona— Dytag 
dcelaratta^a  boI  loadiBisalble,  merely  be- 
cause injured  person  refused  to  answer 
further  questions,  telling  them  not  to 
talk  to  him,  as  he  was  dying  man. — People 
V.  Chin  Mook  Sow,  SI  CaL   E9T,  639. 

34T.  Rea  cestia  — Declaratlfni  aiBat  be 
part  of. — Dying  declarations  not  admissible. 
where  they  are  not  part  of  res  gestK,  and 
do  not  constitute  one  ol  circumstances  sur- 
rounding murder,  and  are  not  made  in  ex- 
tremis.— People  y.  Irwin,  77  CaL  491,  500. 
20  Pac  (6.     Be*  People  v<  Carkhutt,  14  CaL 


■kawB  by  OBc  wIlBCas  and  declaration  of 
deceased  as  to  Infliction  of  wound  proved 
by  another. — People  v.  Garcia,  (3  Cal.  19,  10. 
3.  StateaacBt — As  to  siot  belBg  reqalrvd 
!OBtala  all  deceaaed  aajd  from  time  he 
Ived  mortal  wound,  and  It  is  sufficient 
that  deceased  has  repeatedly  announced 
that  he  has  no  hope  of  recovery  and  was 
going  to  die,  and  eipreaaed  desire  to  make 
the  statement  of  the  circumstances  attend- 
ing the  conSict,  and  that  such  statements 
were  taken  down,  read  to,  and  signed  by 
him  and  sworn  to.— People  v.  Brady,  71  CaL 
490,   493,  14  Pac.  102. 

ma.  Saaie — Admlaaible,  whea.  —  State- 
ment by  deceased,  to  effect  that  man  with 
whom  she  had  been  living  had  shot  her, 
made  to  witness  who  Identlfled  defendant 
as  the  man  with  whom  the  deceased  had 
been  living,  held  admissible  as  dying  dec- 
laration.— People  V.  Ybarra,  17  CaL  106,  170. 

2B4.  Same — Ib  vrrltlac  from  what  de- 
ceased said,  and  read  to  him  by  party  who 
took  notes,  who  asked  him  if  that  was 
what  he  meant,  and  where  deceased  replied 
In  the  affirmative,  althoush  not  precisely  In 
the  language  uaed  by  him,  the  substance 
being  given  and  every  sentence  read  to  him, 
held  admiaslble. — People  v.  Bemmerly,  87 
CaL  117,  119,  26  Pac.  268. 

Aa  la  oral  dylBg^  dcelaratloa,  see  pars. 
244,   268,   Ihls    note. 
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206.  aaoic — Hade  tkree  ar  fonF  d>ra 
after  KcelTfms  vroHiid  from  which  he  atter- 
wnrda  died,  while  In  hli  rlgtit  mind,  and 
at  time  when  he  was  not  expeotlnt  to  die, 
concerning  circumstances  attending  dlffl- 
culty,  tendlnB  to  exculpation  of  prla 
are  not  receivable  in  evidence,  a 
no  pretense  that  they  were  ps 
Beatte,  or  that  they  were  dylnj 
tlons. — People  v,  Mclaughlin.  44  Cal,  4!5, 
1J«.  See  United  States  v.  Taylor,  4  Cr.  C.  C. 
338,    2&   Fed.   CaB.   IB. 

238.  Saioe — Ta  effect  Iknl  It  thCT  tnraed 
bin  he  Tvonld  die.  taken  with  other  testi- 
mony of  case,  does  not  tend  to  show  hope 
or  expectation  of  recovery  bo  as  to  render 
his  declarations  as  to  Infliction  ot  the 
wound  causing  dealli  in  admissible. — People 
V.  Qarcla,   63  Cal.   18.   10. 

207.  Vme    ot    phraie.    "probabllltr    af   nr 
drlna;.'* — Statement  made  In  dying-  declara- 
tion, to  BlTeet  that  "In  i 
of  my  dying.  I  make  ti 
as   my   dylne   declaratlot 
validate  same. 


r  probability 
■    held    not    to    In- 


ike  I 


1  In  r 


ind  likelihood  was  that  word  "prob- 
ability" was  suRgested  by  party  wrlllng  It. 
— People  T.  Parmer.  7T  Cal.  1,  6,  18  Pac.  800. 


alBt 


Cal.  ! 


:ca  aialement.  — Verbal  declar 
I  by  deceased,  similar  to  and  contlrminii 
written  declarations  made  under  ohIIi 
signed  by  him,  and  attested  by  maRls- 
before  whom  made,  although  made 
ifCerent  times,  may  be  read  to  Jury 
e  proper  foundation  for  such  secondary 
■nee  has  been  laid  by  Introduction  ol 
>d     declarations.— People    v.     Qlenn,     1( 


,   37.  ■ 


See,  also.  par.  244,  this  note. 
Aa   lo  written   declaiatlon,  see   para. 
264,   thlH   note, 

209.     ■Written  inrBiaTaBdaiB    at   statei 
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FOR  MURDER. 
Aa  ta  iBdlctaieBt  ar  latarmatlon  tar  kanl- 


Homicldi 


the  iBdIotment  i 
.   271-315. 


people   of   the   state   of  California. — People 
V.  Delhantie,  ISl  Cal.  4«1,  11G  Pac.  lOSS. 

See  par.  170,  this  note. 

an.  Altcratloaa  ■■  Udletnient  —  Objee- 
tlOB  atter  vlendlns. — Defendant,  who  claims 
that  words  had  been  changed  in  Indict- 
ment so  as  to  change  crime  from  man- 
slaughter to  murder,  ma) 
showing  such  alteratioi 
he  may  have  pleaded  not  guilty,  as  court 
has  no  Jurisdiction  to  try  him  for  any 
other  olTense  than  that  originally  charged 
In  such  Indictment. — People  t.  Oranjce.  GO 
Cal.   447,   448. 

M3.     Averneata  la — A*  ta  Meoua  naed  to 


)    eviden 


in  this  slate,  although  there  Is  no  stal 
tory  provision  to  thai  effect. — People 
Hyndman,  99  Cal.  1,  1,  S3  Pac.  TBI.  i 
People  v.  Alviso,  6B  Cal.  2S0;  People 
Hong  Ab  Duck,  ei  CaL  S87,   SSS. 


SB-law    rnle — Beqalrement    «• 

1. — At  common  law  it  was  In- 
3  Kood  indictment  that  means 
n  all  cases 


where  they  are  known,  and  If  unknown, 
absence  of  the  allegation  must  be  excused 
by  statement  that-  means  used  were  un- 
known.—People  V.  Hyndman.  99  Cal.  1.  3,  33 
Pac.  783;  Ball  v.  United  States.  HO  U.  S. 
118,  133,   3E  L.  ed.  377,  11  Sup.  Ct.  Rep.  761. 


with 


■Die   ot  e 


of  n 


9  Cal.  273: 
People  V,  I 
Dec.  9G:  8ta 


with  kllllns 
sual  and  perhaps  Indispensable 
aw. — See  People  v.  Steventon, 
People  V.  Dolan,  »  CaL  B78: 
Ing.  27  Cal.  G07.  GIO.  S7  Am. 
e  V.  Mlllain,  3  Nev.  4«S. 


2M.  Aa  !•  aoWiclency  af. — An  Indictment 
for  murder  was  aufflclent  which  charged 
that  the  defendant,  at  a  certain  time  and 
place,  wilfully,  unlawfully,  feloniously  and 
with  mali'-c  atorethoUBht,  did  kill  and  mur- 
der a  certain  person,  a  human  being,  con- 
trary to  the  form,  force  and  the  effect  of 
the  statute  In  such  case  made  and  provided, 
and  against   the  peace  and  dignity   of  the 


law,  and  therefore  statement  ot  man- 
of  death  and  means  by  which  it  was 
indispensable.— People  V.  Wal- 
lace,  9  Cal.  30:  People  v.  Cox.  9  CaL  32, 
33:  People  v.  Lloyd.  9  Cal.  B4:  People  v. 
King,  27  CaL  507.  509,  87  Am.  Dec.  95; 
State  V.  Sly.  11  Idaho  112,  113,  SO  Pac.  1126. 
See  par.  tSS,   this  note. 

2SS.  ChaTKc — Maal  eoBtala  eertala  de- 
■crlptlOB  Bt  erlBie  of  which  defendant  Is 
accused,    and    statement   of    (acts    by    which 

prevent  Jury  finding  bill  for  one  offense 
while  defendant  Is  put  upon  his  trial  In 
chief  for  another. — People  v.  Aro,  8  Cal. 
207.    209.   6S  Am.  Dec.   503. 

Ser.  Deteeta  la  ladletmeat  tor  mardf^— 
Not  eared  by  verdict,  but  may  be  taken 
advantage  of  by  motion  and  arrest  of  Judg- 
ment.—People  V.  Wallace.  9  Cal.  SO,  32.  See 
People  V.  Cox.  9  Cal.  32:  People  v.  Coleman, 
10  Cal.   334. 

268.  As  to  indictment  held  Insumclenl. 
In    falling    to   charge    crime    of   murder    In 
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languase  of  itatute,  or  In  words  of  almllKT  1b  d«teotlva,   &n4   can   not   aupDort   verdict 

Import,    see    People    v.    Lee    Irfiok,    117    Cai,  In  Judgment. — People  v.  Lee  Look,  1S7  Cal. 

G30.   6ii.   TO   P«c.   «G0.  ESO,  6>1,  70  Pac.  860. 

SOT.     Saae— Aii    to    >eceaeltr    of    ataU>s  *•  *•  ■■•  •'  ""^  "■■rder"  la  lafaraa- 

faeta  caaatltatlaK  ollcaae,  aee  notea  58  Am.  <l*a  iCKcdrlav  tke  owlaalon,  aee  para.  173. 

Dec.  S96;  tl  Am.  Dec.  644;  (9  Am.  Dec.  1C»:  "4,   thla  note. 

<•  Am.   Dec.  4SS:  71   Am.  Dec  SiO:  tt  Am.  Kt.     Sane— War4     "Barker"     OMllled.— 

St.  Kep.  166:  also  note,  S  Aro.  St.  Rep.  JTO.  Information  ta  radlcaJly  delecllve,  and  can 

3IO.  Sa..— A.  to  nneleaer  of  ia«iet-  "">*  support  Terdlc*  and  Judgment,  where 
■««  f«r  Barter  Bea*rall,,  flee  notes,  4  Am.  T""-^  'murder-  nowhere  appeara  therein. 
Dec.  671;  4  Am.  Dec.  68!;  6  Am.  Dec,  TOI;  •  """  "*'•'■«  'uch  information  does  not  con- 
Am  Dec  441'  17  Am.  Dec.  671-  IS  Am.  ^^'"^  '■"y  ether  lancUBKO  Which  necessarily 
Dec.  117:  J7  Am.  Dec'  lfl7;  SB  Am.  Dec!  Implies  that  defendant  killed  human  being. 
49B:  S9  Am,  Dec.  448;  41  Am.  Deo.  301;  — PcDle  v.  Lee  Look,  187  C«L  680,  691,  70 
61  Am.  Dec.  469;  63  Am.  Dec.  Til,  P""'  '**• 

See,    also.    paj.    ttO,    this    note.  "^^     Deaerlatloa  at  iceeaacd— Aa  to  aaf- 
aeleaer   of. — Inrormatlon    charglnE   the    un- 

«T1.    Smmt—TUt    aMtoaloa    «f    allenliea  lawful   kllllDK   of  a   human   being,   to   wit, 

•f  aeath.— Indictment  charging  accused  with  ..(he  Infant,  unnamed,   female   child  of  de- 

crlme    of    murder,    "committed    with    Coifs  undant  and  his  wife,"  the  said  Infant  child 

revolver  and  bowle-knife,"  without  any  de-  ,,,,„^  ,.^^113  born  to  said  defendant  and  hla 

acrlpllon    of  offense,   or  elalenient   that   de-  ^u,..   ^j   certain   apecifled   time,    sufficiently 

ceased    came    to    hie    death    by    wounds    in-  charges     that    child     was    born    alive,    and 

flkted.   la  defective.— People   v.   Aro,   t   Cal.  therefore    charges   murder,   and    not    ahor- 

201,    809,    85   Am.    Dec.    BQ3,      See    People    v.  tlon.— People   v,    Bidrldge,   S   Cal.   App.    «4S, 

Hood.    6   Cal.    236.    238;    People    v.    WaUace,  gg  p^^    Igj 

•    "   •.    30;    People    v.    St "■     "- 


275;  People  v.  Dolan,  9  Cal.  676:  People  v. 
Judd.  10  Cal,  313;  People  v.  Myers,  20 
-Cal.  TS,  79;  People  v.  King,  27  CaL  607, 
17  Am.  Dec.  96;  People  v.  Cronln,  11  Cat. 
191:  People  v.  Murphy,  89  Cal.  62,  66;  State 
V.  Blan,  69  Mo.  317,  822;  Btate  v.  MUIaln, 
3  Nev.   409,   466. 

See   par.    884,    this   note. 

372.  Same  —  Tke  •aaisaloa  of  allegatUm 
that  peraaa  killed  a  kaman  belBg.  — 
Charging  the  unlawful  killing  of  "Lee 
Wing,"  without  alleslns  that  he  was  a 
human  being.  Is  fatally  detective. — People 
V.  Lee  Look,  187  Cal.  690,  70  Pac.  660,  fol- 
lowed In  People  v.  CoronadQ  (Cal.),  76  Fao. 
1137. 

See  pars.  17S,  1ST.  this  note. 


ITS.     Bai 


maklag  ekarge.  tt  Is  not  necessary  tn  aver 
that  the  person  killed  was  a  human  being. 
because  the  word  "murder"  haa  a  well- 
defined  meaning  and  that  meaning  is  "the 
unlawful  killing  of  a  human  being." — Peo- 
ple V.  Vaughn,  11  CaL  App.  101,  104,  111 
Pac.  830. 

174.  To  like  elTect  is  the  holding  of  the 
courts  In  New  York  and  Texas,  and  per- 
haps elsewhere.  See  People  v.  Qllberl,  199 
N.  T.  10,  27,  20  Ann.  Caa.  7S9.  24  N.  T.  Cr. 
Rep.  480,  92  N.  B.  66:  Rlngo  v.  State.  S4 
Tex.  Cr.  Rep.  661,  666.  114  8.   W.  130. 

XTB.  DefcetlTe  laforKatlea  —  Not  aver- 
rlag  party  killed  a  kamaa  beiag. — Informa- 
tion by  which  defendant  Is  accused  with 
unlawfully  and  with  malice  aforethought 
killing  another,  without  averring  that  per- 
eon  killed  la  human  being,  or  that  crime 
-which  ia  sought  to  be  charged  Is  murder, 
and  without  averment  that  he  did  kill  and 
murder,  or  other  language  necessarily  lm< 
plying  that  defendant  killed  human  being, 

P.  C— 18  It 


378.     DeecrfptloB  ■(  waaad- 

safBctrat. — Deflcrlptlon  of  wound  further 
than  by  use  of  word  "mortal"  not  mate- 
rial: neither  Is  It  necessary  to  state 
part  of  body  upon  Which  It  waa  Inflicted. — 
People  v.  Bteventon,  »  Cal.  1TB;  People  v. 
King,  IT  Cal.  607,  610,  ST  Am.  Dec.  9S; 
People  V.  Cronin,  14  Cal.  191,  300.  See 
People  V.  Judd.  10  Cal.  813. 

Sn.  Deaerlptlea  of  nrapoa  or  araas — 
Not  ■eecaaary. — Description  of  weapon  used, 
or  means  by  which  death  was  caused,  held 
not  necessary. — People  v.  Steventon,  9  Cal. 
271;  People  v.  King,  IT  Cal.  SOT,  610,  87 
Am.  Dec,  96;  People  v.  Cholser,  10  Cal. 
Ill;  People  v.  Hong  Ah  Duck.  61*  Cal. 
S8T,  889.  See  People  v,  Cronln.  84  Cal.  191, 
193:  People  v.  Martin.  47  Cat.  101:  People  v. 
Hyndman.  99  Cal.  I.  S,   13  Pac.   TS2. 

280.  It  Is  sufficient  If  It  Is  proved  that 
killing  was  done  with  any  other  weapon 
than  one  allegefl,  If  such  weapon  Is  not 
calculated    to    produce    or    ia    Incapable 


_  roducl; 


In    I 


In- 


2B1.  Sane— lad lelmeat  ekargtag  narder 
wltk  a  eenalB  leaded  platel,  omitting  to 
Slate  the  manner  In  which  It  waa  charged, 
la  sufficient. — People  v.  Cholser,  10  Cal.  111. 

X8X  Pacta  aad  elrcanalanpea — Mast  be 
Biaird — Facts  and  circumstances  constitut- 
ing offense  must  be  stated. — People  v. 
Myers,  20  Cal,  T8,  79.  See  People  v.  Aro, 
6   Cal.   207,   65  Am.   Dec   603. 

Z83.  Same — Not  eBntalalag  stateaicBl  of 
facta — Not  aappon  eenvielloa. — An  Indict- 
ment for  murder  not  containing  statement 
of  facts  constituting  offense  charged  against 
the  prisoner,  will  not  support  conviction. — 
People  V.  Wallace,  9  CaL  80,  31;  People  v. 
Coleman,  19  Cal.  SSI. 
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284.     Sane— tsdlctsemt   ■ 


.    171,  I 


285.  Same— IndlctMCBt    BDat    atmtt   tlm« 

■■d  vUee,  as  well  &a  Infliction  ot  wound 
cauBlng-  death  of  party.  In  order  to  fli  renue, 
— People  T.  Wall&ce,  9  CaL  SO,  IZ;  People  t. 
Coleman,   10   Cal.   tH. 

286.  Bane— ladlctiarat       aader       atBtala 

must  aver  auhstantlalli'  everything  neces- 
sary  for  the  Information  of  the  defendant, 
BO  that  he  ma;  knew  the  Dartlcular  circum- 
stances ol  the  charse  Bsalnat  him  and  how 
to  defend  himself.— People  v.  LloyCI,  9  Cal. 
6t,  66.  See  People  v.  Wallace,  9  Cal.  SO, 
32:  People  v.  Coleman,  10  Cal.  3S4;  People 
V.  King,  S7  Cal.  EOT,  SIO,  G12,  ST  Am.  Dec. 
96;  People  T.  Cronln.  14  Cal.  191.  ZOO;  Peo- 
ple V.  Hong  Ah  Duck,  SI  Cal.  IRT,  SSS. 
Aa  t*  eoHmn-Uw  rale,  see  par.  IIS,  thta 


eode,  see  pars.  2 SI,   ' 

asi.  Sane— iDdlctneat  which  daea  >at 
■llese  that  dceeucd  was  hnmam  belas,  nor 

that  he  had  body  or  part  of  body  upon 
which  wound  was  Inflicted,  la  not  neces- 
sarily bad  upon  that  ground. — Peopla  T, 
King.  ST   Cal.  EOT.  GIZ,    ST   Am.  Dec.  9G. 

Aa  to  nse  ot  word  "aanrder"  la  Indlet^eat 
dlspeaalng  with  ■llesalloa  as  to  belag  ■ 
hanaa  belUK.  see  pars.  ST3,  £74,  this  note. 

288.  Indictment  for  mardrv — laelndea 
maasiaaghter,  etc. — Indictment  for  murder 
by  operation  of  law.  Is  also  Indictment  for 
manslaughter,  and  for  every  less  offenae 
which  may  be  Included  under  chargfe  of 
muraer,  as  though  charged  In  distinct  and 
aeparale  accounts. — People  T.  GUroore,  4 
Cal.    3TG,    S80,    10   Am.    Dec.    SZD. 

28fi,  Malice  aforcthonKht^Neerssary  tn- 
gredleat  In  crime  of  murder,  and  should 
therefore  be  alleged  In  the  Indictment, 
either  In  eipreaa  terms  or  In  words  of 
equivalent  Import. — People  v.  Aro,  B  Cal. 
SOT,  109.  OS  Am.  Dec,  50J:  People  v.  Steven- 
ton,  9  Cal.  B7J,  276;  People  v.  Murray,  10 
Cal.  S09,  SIS;  People  v.  Judd,  10  Cal.  313, 
316;  People  t.  UrIas.  IS  Cal.  SSS,  317;  People 
y.  Ybarra.  IT  Cal.  18S,  170;  People  v.  Vance, 
21  Cal,  400.  403:  People  v.  King.  ST  Cal. 
607.  ST  Am.  Dec,  96;  People  T.  BonlUa.  3S 
Cal.  899,  700;  People  v.  Murphy,  39  Cal. 
&2.  66;  People  v.  Valencia,  43  Cal.  6GS,  66S; 
People  V.  Weaver,  4T  Cal.  106,  107;  People 
V.  Schmidt,  63  Cal.  ZS,  29;  People  t.  Schmidt, 
it   Cal.   260,    262,   30   Pac    814, 

2M.  Same  —  ladletmnt  which  nsea 
neither  words  'bailee  aforethonght."  nor 
worda  eqalvaleat  thereto  In  their  Import, 
will  be  quashed, — People  v.  Schmidt,  63  Cal. 


equivalent  In  their  Import  to  malice  afore- 
thought.—People  V,  Schmidt,  8S  CaL  28, 
See   People  v.  Vance,   SI   Cal,   430. 

3»a.  Holloa  to  qmaak  laOietaieat— Not 
made  before  vleadlng  sr  dcmarrer,  pre- 
cludes defendant  from  afterwards  taking 
objection  which  he  would  otherwise  be  en- 
titled to  make. — People  v.  Stacsy,  t4  Cal. 
307.  308.  See  People  v.  Freeland.  6  CaL  96, 
98;  People  v.  Lawrence,  21  Cal.  388;  People 
T.  I.opex,  16  Cal.  IIZ;  People  T.  Kins,  IB 
Cal.    266,    STS. 

SIHI.  Harder— CoBclaaia>  af  lawa  froai 
facta — Murder  Is  the  conclusion  drawn  t>y 
law  from  certain  facts,  and  in  order  to 
determine  whether  It  has  been  committed. 
It  Is  necessary  that  the  tacts  shall  be  stated 
with  convenient  certainty. — People  t.  Aro, 
•  Cal.  207,  209,  6G  Am,  Dec.   G03. 

9»4.  '  Obleetloa  ta  ladietmeat — Hen  la- 
Itlals  not  a,  whea.— Mere  fact  that  InlUala 
of  given  name  of  deceased  prellx  his  sur- 
name Is  no  ground  for  objection  to  Indict- 
ment, where  It  appears  that  he  was  gener- 
ally known  by  such  Initials,  and  It  was  not 
shown  that  ha  had  or  waa  recognised  by 
any  other  christian  name.-^People  t.  Dick, 
37  Cal,  2TT,  ISO.  See  People  y,  Kelly,  8  CaL 
Sll,  218. 

MS.  Partlcnlar  clreamataaeea  W««4  Bat 
be  staled  In  Indictment  under  the  Statute, 
unless  they  are  necessary  to  conatltute  of- 
fense charged. — People  v.  Uurphy,  39  Cat. 
61,  GG. 

aM.  Statemeat  of  facU  coaatltBtlnB  af- 
tease,  such  as  tine  ot  death.  Is  necessary  to 
valid  Indictment. — People  v.  Aro,  6  Cal,  207, 
t09.  6S  Am.  Dee.  603. 

397.  Snadeaey  of  iadictmcat — Not  tested 
by  rales  of  eamuou  law,  but  by  require- 
ments of  statute. — People  v.  Davis,  71  Cal. 
365,  S6T,  16  Pac.  8.  See  People  v.  Cronln.  34 
Cal.  191,  200;  People  v.  Murphy.  39  Cal. 
G2,   BE. 

298,  Although  it  IB  not  absolutely  nac- 
eseary  to  state  the  precise  day  on  Which 
killing  took  place,  yet  conviction  In  case 
where  party  was  called  upon  to  answer 
ofTense  under  one  statute  and  was  found 
guilt)'  under  another  would  be  bad.  and 
ought  to  be  arrested  on  motion. — People 
V.  QUI,  6  Cal.  «37,  638. 


2S. 


199.  Allegation  that  defendants,  "at 
time  and  place  mentioned,  feloniously  as- 
saulted, cut  and  stabbed  the  deceased,  and 
Inflicted  op  him  one  mortal  wound,  of  which 
mortal  wound  he  on  the  same  day  died," 
Is  BUfflcIent  statement  ot  tacts  constituting 
offense,  where  indictment  further  alleged 
the  making  ot  assault  "telonioualy,  wilfully, 
and  of  their  malice  aforethought," — Peopla 
V.  Schmidt.  63  Cal,  28,  Z9.  See  People  T. 
Steventon,  9  Cal.   371. 

300.  Indictment  Is 
charges  offense  In  language  o(  s 
lining  It.— People  t.  Dolan,  9  Cal.  5T«,  634, 
See  People  v.  Parsons.  6  Cal,  487;  People  v. 
Martin,  47  CaL  101;  People  t.  Boto,  63  Cal. 


>nt      which 
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INDICTMENT,   BTC^VFPICIENCY    OP. 


KE,  19i:  People  t.  Hrndmui,  99  Cal.  1,  S, 
it  Pac  Hi;  People  v.  Ung;  Ting-  Bow,  HZ 
Cal.  J41.  7B  Pac  899. 

SOI.  flmHe— iBtoniatloB  wktek  ebmrttm 
•Tlltal  ama  tdoaleiiB  kllllsK,  with  malice 
Btorelhought.  contrary  to  form,  force,  and 
effect  of  statute,  la  sutDclent  to  chargie 
crime  of  murder  In  lansuage  o(  statuttt  de- 
Dnlnc  It. — People  v.  Suesaer,  Hi  Cal.  IS4, 
358.  7E  Psc.  loss.  See  People  t.  Hrndman, 
89  Cal.  I.  1,  S3  Fac.  7«S. 

302.  Indictment  charKlng  that,  on  day 
named,  defendants  did  felonioualy.  and  un- 
lawfully, and  witb  malice  aforethought,  kill 
and  murder  named  party,  la  aulHclent. — 
People  V.  AItIbo.  GS  CkL   SSO. 

MS.  Sbhc— iBfsnatlSB  draHa  ■■  tke 
lanmave  «f  akVTe  aectlea  aaaietcBt  to  sup- 
port a  conviction  of  murder  In  tlrat  degree, 
without  allesatlon  that  IclllInK  was  "de- 
liberate and  premeditated," — People  v.  Vng 
TInE  Bow,  141  Cal.  S41,  342,  TG  Pac.  89S. 
See  People  v.  Soto,  CI  Cal.  16E,  188;  People 
V.  Hyndman.  99  Cal.  1.  3.  33  Pac.  782; 
People  T.  Lee  Look,  137  Cal.  G90,  G9S,  70 
Pac.  <6«. 

SM.  Suae — Indlenvcnt  fHlllns  to  ekarce 
••Bailee  aferctkoackt."  —  Indictment  for 
murder  which  does  not  charge  commlsBlon 
of  offense  with  "malice  aforethoUKht"  Is 
suOlclenI,  where  It  alleges  that  offense  was 
committed  wilfully,  mallclousty,  feloniously, 
and  premedltatedly. — People  v.  Vance,  21 
Cal.    400.    401. 

■  e — iBOletmeat  Bafieleat  wltkoat 
let  to  be  "di-llbcrate,'*  which  It 
charses  to  have  been  done  with  malice 
aforethoufcht.  words  being-  synonymous. — 
People  V.  Dolsn,  9  Cal.  GT6,   GS4. 

308.  Indictment  charging  that  defendant, 
at  time  and  place  mentioned,  feloniously 
assaulted,  cut,  and  stabbed  the  deceaaed. 
and  Inflicted  on  him  one  mortal  wound,  of 
which  mortal  wound  he  on  aame  day  died, 
■ufllclently  states  facta  constituting  offense. 
—People  V.  Steventon.  9  Cal.  ZT3,  274.  See 
People  V.  Judd,  10  Cal.  313,  314;  People  v. 
Davis,  73  Cal.  SGG,  SS7,  IE  Pac  8;  People  v. 
Cronln,  34  Cal.  191.  200;  People  v.  Murphy, 
39  Cal.  GG. 

SOT.  Sane — laHfetBieBt  etallBs  detcadaat 
«dld  wlimily.  frloBtoBllr.  preBedltalrdly, 
aad  of  DMilee  atoreihongkt.  make  an  as- 
sault In  and  upon  [the  deceased],  a  human 
being,  and  did  then  and  there  Inflict  upon 
body  of  said  [deceased]  a  mortal  wound 
of  which  said  mortsl  wound  so  Inflicted  by 
said  [defendant]  said  [deceased]  did  after- 
wards die,"  naming  date  of  death  and 
county  he  died  In.  sutHcIent. — People  v. 
DavlH,   73   Cal.   3GG,  3G9,   IG   Pac.    S. 

S«S.  Same — IBdIetmeDt  nllleleBt  H  It 
ekaivea  detcBdaat  ta*letc«  narlal  klew 
••nlitnily  and  feloniously,  and  Of  malice 
aforethought,"  of  which  deceased  died,  with- 
out stating  the  Inatrument  wherewith  blow 
was   given. — People   v.  Davts,   TS   CaL   S6G, 


MS.     Sai 


309.  Information  charging  defendant 
with  "wilfully,  unlawfully,  feloniously,  «nA 
with  malice  aforethought,  killing  and  mur- 
dering one  James  Colllni,"  Is  sufficient  with* 
out  allegation  that  he  was  a  human  being. 
—People  V.  McNulty,  93  Cal.  417,  44G.  20 
Pac   E97.  29  Id.  81. 

810.  Same— lafomiattaB  fnslttlBC  ner« 
"BnlawtBl,"  sufficient. — People  v.  Davis,  73 
Cal.  3GG,  IG  Fac.  8;  People  v.  Suesser,  142 
Cal.  3G4,   3G6.  7G  Pac.  1093. 

SlI.  Same — ladletmest  wklck  avcn  Ib 
■Bbitaaee,  that  prisoner,  with  malice  afore- 
thought, by  means  of  loaded  pistol,  made 
assault  upon  deceased,  and  discharged  pis- 
tol upon  and  against  her  body,  causing 
mortal  wound,  of  which  she  died  next  day. 
Is  sufficient,  although  usual  technical  lan- 
guage and  formal  and  precise  allegations 
found  in  precedents  are  not  employed. — 
People  V.  Ybarro,  17  Cal.  188,  189. 

812.     Sam* — IndletmeBt  nUeh  arm  tkat 

ted,  as,  -by  some  meana,  Inatruraents,  and 
weapons  to  the  grand  Jury  unknown,"  Is 
a  u  file  lent.— People  v.  Cronln,  14  CaL  191. 
200. 

SIS.  -Same — ladletmcBt  wklek  dfwa  mmt 
■tale  iFBKtk  BBd  devtk  of  nonBd,  oor  In 
what  part  of  body  It  was  Inflicted.  Is  not 
for  that  reason  objectionable,  and  objection 

form  than  substance  of  indictment. — ^Peo- 
ple V.   Steventon,    9  Cal.   27S,    2TG. 

814.  Sam* — iBdletmeat  aBaelrBt  If  mas 
of  ordlBary  tBlelltgeaee  eaa  aadenfaBd 
therefrom  that  under  such  circumstances 
BB  show  felonious  Intent  mortal  wound  woe 
inflicted  by  defendant  upon  deceaaed.  or 
which  he  died  within  year  and  day  from 
Its   Infliction.— People  v.  Nichol,  34  Cal.   211. 

S1H.  Sbmc— Not  aeceaiary  to  aver  IB 
teruB  that  woaad  was  Butrtal,  where  facts 
stated  show  that  such  was  fact  (aa  that 
party  died  of  wound).  Indictment  In  that 
respect  being  sufficient.— People  v.  Judd, 
10  Cal.  313;  People  v.  King,  27  Cal.  EOT, 
BIO,  87  Am.  Dec.  BG;  People  v.  Cronln,  34 
Cal.  191.  200:  People  v.  Hong  Ah  Duck. 
61   Cal.  38T,   388. 

31«.  Ultlnate  or  iBaaablc  tmetm  which 
statute  declares  to  constitute  offense  must 
be  pleaded  substantially  In  language  of  law, 
but  probative  facts,  such  as  Intent  with 
which  asBHult  Is  made  and  present  ability 
to  do  It.  must  be  proved,  but  need  not  be 
alleged  In  Information  or  indictment. ^Peo- 
ple V.  Bavercool,  81  Cal.  660.  6B1.  22  Pac. 
8GE.  See  People  v.  White,  34  Cal.  IBS.  188; 
People  V.  Cronln,  34  Cat.  191.  210;  People  v. 
Turner,   SG   Cal.   640,   B42,   4   Pac.    GB3. 

SIT.  Woaad — Allegntloa  as  to  aatarc  of. 
— Indictment  which  alleges  commission  of 
crime  by  shooting  and  wounding,  "of  wlilch 
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wound  he  then  »nd  there  died,"  ■udlclentl)' 
alleKGi  that  wound  la  mortal. — People  y. 
Judd,   10  Cal.  313,   S14. 

VI.   PI>BADING  AND   PRACTICE— IN 
GENERAL. 

SIS.  AefloBK— DIatrlet  attoraer  mut  de- 
file Informallon  tor  murder,  notwllhntand- 
Jng^  prlaonpr  was  held  to  answer  by  com- 
mlttlriK  maslstrate  for  manslaughter  only. 
— I'eople  V.  aiancoll.  T4  Cal.  64S,  846,  IB 
Pac.  510.  See  People  v.  Lee  Ah  Chuck,  66 
Cal.  6S2.  686,  8  Pac.  8K9:  People  v.  Vlerra. 
67  Cal.  sai,  234.  T  Pac.  640. 

SIS.  SaBie — Hnrdcr  of  Ino  prnOBa  Ity 
■ane  act  constitutes  two  ofTenses.  [or  each 
of  which  separate  prosecution  will  lie.  and 
conviction  or  acquittal  in  one  caae  does  not 
bar  prosecution  In  other— People  v.  Majom. 
65  Cal.  I3S,  146.  52  Am.  Rep.  295,  5  Am. 
Cr.  Rep.   485.  3   Pac.   B3T. 

In  state  prison  on  conviction  for  murder  la 
no  ground  to  bar  prosecution  for  separate 
crime  for  murder. — People  v.  Majors,  85 
Cal,  138,  147,  52  Am.  Rep.  295,  E  Am.  Cr, 
Rep.  486.  3  Pac,  6BT.  See  People  v.  Hone 
Ah  Duck.  61  Cat.  387;  People  v.  Majors, 
ES  Cal.   160,   3  Pac.   401. 

S3I-  Bairtfea  ot  |»roof.^— Dereaa*  Bia7  abfiw 
that  some  third  party  committed  the  crime, 
and  fact  that  such  other  peraon  had  been 
tried  and  acquitted  does  not  alter  case. — 
People  v.  Mitchell,  100  Cal.  328,  333.  34  Pac. 
688. 


to   CTldence 


'elKkt    aad    ■nmclenf 

<.   pp.   E3R-e62. 
Sane — Where    kllllav    ■ 

pon  defendant   to  show 


III. 


r,  see   Kerr 


to  quallflcatlon  that  benellt  of  doubt  la 
to  be  given  to  prisoner,  upon  ground  that 
statute  expresBly  shifts  burden  of  proving 
mItfgallnB  circumstances  upon  defendant 
In  homicide  cases. — People  v.  Ulie.  SO  Cal. 
41.  4G,  22  Pac.  80.  See  People  T.  CheonK 
Foon    Ark,   81   Cal.   62T. 

where  nothing:  appears  except  that  homicide 
has  been  committed,  and  burden  of  showing: 
JustlHcatlon  or  excuse  la  on  defendant,  but 
■peciflc  Intent  not  being  proved,  offense 
would  not  be  murder  In  flrsC  degree. — 
People  v.  Williams,  7!  Cal.  531,  514,  IG  Pac 
97. 


killing,  B 

324.      I. 
done  wit] 


hav( 


I  malice  where  Jury  finds  defend- 
nItCed  homicide,  and  burden  of 
proving  circumstances  of  mitigation,  jus- 
tldcallon.  or  excuse  Is  upon  him,  unless 
•vldence  ol  prosecutloQ  shows  that  offense 


only    amounted    to    manslaughter,    or    that 
homicide   was   Justlfled   or  excusable. — Peo- 
ple V.  Bush,  Tl  Cal.  601,  607,  11  Pac  731. 
S2S.     SaHC — OpportaaKr  ■■■■*  be  aiforded 

priaoner  for  full  and  complete  defense,  and 
he  should  be  fully  heard,  through  his  coun- 
ael.— State   v.   Keenan,    IS    Ca.1.    ESI.    GB4. 


164. 

S3A.  Saaie  —  I*nH>(  beranll  reasoaable 
dfiBbl  Is  necessary  to  establish  fact  against 
prisoner.— People  v.  Mllgate,  6  Cal.  12T,  120; 
People  V.  Stonecller,  6  Cal.  405.  410;  Peo- 
ple V.  Hong  Ah  Duck.  61  Cal.  187,  395: 
People  V.  RodrlKo,  89  Cal.  601,  604,  3  Am. 
Cr.  Rep.   53,  11    Pac.  481. 

SXT.  Same — PrcpoaAeratlnc  i^roof  Is  suf- 
ndent  to  establish  fact  In  favor  of  prisoner. 
—People  V.  Mllgate,  5  Cal.  127,  129:  People 
V.  Stonecirer,  6  Cal.  405,  410;  People  v. 
Caffman,  24  Cal.  330.  186.  See  People  T. 
Flahave,  Eg  Cal.  249;  People  v.  Hong  Ah 
Duck,  61  Cal.  337.  395;  People  v.  Raten, 
63  Cal.  431. 


to    dylay    Aeelara 


;   IV, 


t,  see  Part  HI,  this  note. 
neat    ami    Intamatloa,    ■ 


33Ta.     JariadletloB 
ladlaa.— State  court 

lion    over    murder    co 
blooded  Indian  upon  i 


>f    eoart — NarJer    br 

Bid  to  have  Jurlsdlc- 
imltted  by  one  full- 
lother.  where  defend- 

havlng  Its  chief  and  tribal  laws,  or  where 
tribe  of  which  his  ancestors  had  been  mem- 
bers were  either  recognized  or  treated  with 
by  government. — People  v.  Ketchum,  73 
Cal.  635.  638,  IS  Pac.  3E3. 

XtS.  Hatlv»— Pntor  ot  mctlve  Is  always 
admissible.- People  v.  Durrani,  16  Cal.  179, 
208,  10  Am,  Cr.  Rep.  499,  48  Pac.  76:  Peo- 
ple V.  Wright,  144  Cat  181.  164.  77  Pac. 
577;  People  v.  Cook,  148  Cal.  334,  336.  83 
Pac.   43. 

329.  Evidence  of  destruction  of  certain 
premises,  rented  by  defendant,  by  Are,  Is 
Inadmissible  for  purpose  of  establishing  mo- 
tive (or  killing  his  wife,  where,  at  time 
of  alleged  burning,  defendant's  wife  was 
not  at  place  where  lire  occurred,  and  knew 
nothing  concerning  same.  —  People  v. 
Staples,    149   Cat.    405,    428,    86   Pac.    886. 

SSO.  Sane — Intimacy  of  deteadaBl  wllb 
another  maa  may  be  shown,  as  proving  mo- 
tive of  defendant  for  desiring  death  of  her 
husband, ^People    t.    Bowers,    1    CaL    App. 


EOl, 


.03,   82  Pac.  5^3. 


SSI.     Sane — Letters  vrrltica  by  detrDdaat 

to  woman  whom  he  desired  to  marry,  show- 
ing that  In  order  to  accomplish  this  mar- 
riage he  must  Immediately  obtain  consid- 
erable   money,   and    that  she   would   not  see 

talned,  are  admissible  In  evidence  for  the 
purpose   of   showing  motive,   where   It   ap- 
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TRIAI^-GROVW: 


p«ar«d  tliat  defendant  had  cope  abroad  and      unleai   showing   aa   to   auch   newly   dlscov- 


intlced  hli  brother-in-law  to  this  < 
and  had  laaured  said  brother-ln-Iaw's  life, 
and  had  murdered  him  to  obtain  life-insur- 
ance money. — People  t.  Boeder,  160  Col.  1!, 
87    Pao.    I01«.  1017, 

SS3.  flaairi-  Valar  af  prcperty  af  da- 
ceued.  wbo  was  defendant's  father,  may 
be  admitted  In  evidence,  and  also  amount 
of  Insurance  on  deceaaed's  house,  where 
evidence  tended  to  show  that  defendant  had 
murdered  his  famtly  and  set  (Ire  to  house, 
and  where  It  was  further  shown  that  he 
waa  familiar  with  hla  father's  property.— 
People  V.  Webber,  Hi  Cal.  33E,  138,  SS  Pac. 
«71. 

3SS.  New  trial— CoBBler-aOldav  Its.  oa  •»• 
poalBK  BiatlaB. — Court  may  consider  ooun- 
ter-afBdaTits  for  purpose  of  delerRitnlnc 
whether  Interests  of  Justice  demand  new 
trial,  and  as  to  whether  there  Is  reasonable 
probability  that  new  trial  will,  by  reason  of 
such  newly  discovered  evidence,  result  dif- 
ferently.—People  V.  SIngr  Yow,  14B  Cal.  i, 
T.  78  Pac.  135  (and  see  this  case  for  au- 
thorities cited  and  reviewed  upon  question 
of  eaaspetener  aad  eSret  of  eonater- 
aOdavIls  OB  aatlou  for  aew  trial). 

—D  lac  ret  is  a    of    trial    eonrt.— 


for 


trial. 


ssed   to 


whether  sulTlclent  showlnK  as 
covered  evidence  is  made  is 
the  sound  le^al  discretion  of  trial  court,  and 
action  of  that  tribunal  In  regard  thereto 
will  not  be  disturbed,  eicept  !n  cases  of 
manifest  abuse. — People  v.  Buckley.  ItS  Cal. 
3TE,  391,  17  Pac.  109.  See  People  v.  De- 
masters.    lOB   Cal.    007.   it   Pac.   130. 

SSS.  Sane— New  trial  BhHld  be  Kraiiled 
by  trial  eeart  when  showing  Is  such  as  to 
make  It  apparent  to  trial  court  that  defend- 
ant, 'without  fault  on  his  part,  has  not  had 
fair  trial  on  merits,  and  that,  by  reason 
of  newly  discovered  evidence,  result  would 
probably  be  or  should  be  dltTerent  on  re- 
trial.— People  V.  BIng  Tow,  146  Cal.  1,  4.  7« 
Pac.   2SS. 

330.  Order  of  court  refusing  new  trial 
will  not  be  disturbed,  unless  appellate 
court  can  plainly  see  that  discretion  of 
trial  court  has  been  abused,  and  that  show* 
Ing  made  waa  of  such  character  as  to 
make  It  manifest  that  cose  would  or  should 
result  differently  on  new  trial.  In  view  of 
newly  discovered  evidence. — People  v.  Sing 
Tow,  146  Cai.  1.  6.  78  Pac.  236.  See  People 
v.  Demasters.  109  Cal.  107.  41  Pac.  136; 
People  V.  Buckley,  14S  Cal.  876,   77  Pac.  1S9. 

33T.  Same — Newly  dlacDvered  evldcaec. — 
t'pon  motion  for  new  trial  upon  ground  of, 
It  is  sufflclent  that  affidavits  offered  In  sup- 
port thereof  are  fully  contradicted  by 
part    of    prosecution. 


proper  discretion  In  refusing  to  grant  mo- 
tion.—People  v.  Sing  Tow,  145  Cal.  1,  6,  78 
Pac.  136. 

338.     New    trial    should    not    be    granted 
upon  ground  oC  nawly  discovered  evidence. 


evidence   is   sufficiently  strong  to  r 
der    a   different    result   probable. — People   V. 
Buckley,   143    Cal.    375,   381,   77   Pac.   109. 

330.  ObJeetloB  to  anestlaa— Adnlsslble  an 
any  thtary — Hoilaa  la  strike  sat. — Where 
It  Is  not  apparent  from  Question  Itaelt  that 
response  thereto  will,  upon  any  theory  of 
the  case,  be  Inadmissible,  objection  alone 
to  ouBstion  will  be  of  no  avail,  but  party 
must,  when  inadmissible  evidence  Is  for 
first  time  disclosed  by  answer,  move  to 
have  it  stricken  out.—People  v.  Lawrence, 
143    Cal.   148.    ISE,    70   Fac.   891. 

340.  Provlaee  of  eaart — Admissibility  at 
dylag  dcelaratloBs  Is  to  be  passed  upon  by 
court. — People  v.  Taylor.   B9  Cal.  640.   646. 

Aa  ta  dying  declaratlOBa,  sBfl  when  ad- 
mlsslblr,  see  Psrl  IV,  this  notei  and  Kerr 
on  Homicide,   pp.   438-466. 

341.  Court  Is  to  determine,  upon  prelim- 
inary proof  addressed  to  It,  as  to  whether 
declaration  made  by  deceased  was  so  made 
under  sense  of  Impending  death  as  to  be 
competent  evidence,  this  duty  being  placed 
on  same  ground  as  preliminary  proof  of 
documents,  and  not  the  competency  of  wll- 
nesaes. — People  v.  Thomson,  145  Cal.  717, 
T14,  79  Pac.  416. 

M2.  Sane— Covrt  akoald  admit  all  evl- 
dcflce  wbleh  Is  Felcvaat  to  iSBue.  and  leave 
Jury  to  determine  Its  weight.— People  v. 
Stewart,    18   Cal.    396,    190. 

343.  Court  must  determine  whether  con- 
fesBlon  of  guilt  is  admissible  or  not,  before 
any  testimony  as  to  the  confession  is  re- 
ceived.—People  T.  Ah  Row,  34  Cal.  318. 
123. 


14!    Cal.    68'9.    636,    77    Pac.    618:    People 
Moran,    144   Cal.    48,    68,    77    Pac.    177. 


Jnrl, 


TClih   respect   to    mat 


should  be  carefully  avoided. 
^People  V.  Worthlngton,  115  Cal.  241,  145, 
40  Pac.  1061.  See  People  v,  Phillips,  TO  Cat. 
08,  11  Pac.  493;  People  v.  Gordon,  88  Cal. 
412.   410,    20   Pac.   E02. 


S4S.     Provl 


46   Pac.   1003. 


■    al   Jary- 


e   right   is    guarantee 

d    to 

Jury 

'.  Htoll,   14S   Cal.   689, 

690, 

34H.  Same — C»Bdllt«B  «f  party's  mind. — 
Weight  to  he  given  testimony  as  to  condi- 
tion of  mind  of  party  is  matter  for  Jury  to 
determine. — People  v.  Belencia.  21  Cal.   641, 
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conspiracy   l8   tntttlar   for   Jury. — People   v. 
Lawrence,   14i   Cal.   US.    1G3.   78    Pac.    891. 

SBO.  Same—CredlbUltT  at  wltaraees  on 
behalf  o(  proaecullon  ana  defenBe.  where 
evidence  Is  confllcUnK,  Is  (or  Jury.— People 
v.   Clark.   84  Cal.   ET3,  ST«,  21   Pac.   313. 

3BI.  Same— CredlMlltr  and  drcrce  of 
welcht  nfelek  ehall  be  cItcb  to  drias  dec- 
larallen  la  BOlely  queatlon  (or  Jury,  and 
they  ma.y  apply  same  testa  and  principles 
In  determining  Us  truth  that  they  apply  In 
consideration  of  evidence  of  witnesses,  and 
If  they  believe  from  evidence  that  person 
malclnB'  declaration  was  wilfully  false  In 
material  part  thereof,  they  may  reject  and 
disregard  his  entire  declaration. — People  T. 
Thomson,  14G  Cal.  TIT,  TS3.  TS  Pac.  4SG.  Sea 
People  V.  Abbott,  1  Cal.  Unrep.  JS3.  4  Pac. 
T«»,   77S;   People  v.  Taylor,  G9  Cal.   840.   846. 

862.  Jury  have  right.  In  considering 
whether  they  should  accept  dying  declara- 
tions as  correct  statement,  to  determine  (or 
themselves  whether  declarant  was  In  ex- 
tremis and  fully  «onvlnced  of  that  fact 
when  malting  same,  and  they  are  at  liberty 
to  disregard  It  if  not  satlsfled  that  It  was 
made  under  sens*  of  Impending  death. — 
People  V.  Thomson,  146  Cal.  T17,  124.  79 
Pac.  4aE.  See  People  v.  Amsya,  IM  Cal. 
G81,  <8  Pac.  TB4. 

SOS.  Bane — Jarr  naat  detenalne  from  aU 
facta  and  eiTcaHBtaneea  whether  killing  la 
accompanied  by  all  ingredients  which  go 
to  make  up  crime  charged. — People  v.  Bow- 
man, Bl  Cal.  GSe.  G8T,  22  Pac.  917. 

SIM.  Bame— 4tae«tlOB  (op  Jnry — AdBtsal- 
Ullty  af  drlBK  declaratlaa  fa  not  for  Jury, 
and  court  may  properly  re(use  to  submit 
such  question  to  them. — People  v.  Glenn,  10 
Cal.  3>,  37. 

Same— San f — Deadlr  "ei 


miclde 


knife,  admitted  l>y  defendan 
used  by  him  In  cutting  de 
deadly  weapon,  was  a,  question  of  (act  to 
be  determined  by  the  Jury. — People  v.  Rus- 
sell,  1>  Cal.  App.  TGO.  12?  Pac.  829.  831. 

As  to  tbe  preaamptlaa  of  lateat  to  kill 
nrialng  (mm  dbc  o(  deadly  weairaa  In  man- 
ner not  ordinarily  employed,  see  note.  Ann. 
Caa.    1912A.    107. 

3S«.  Same— Sane  —  Rraaoa  (or  flight 
should  be  determined  by  Jury,  where  evi- 
dence Is  conflicting.— People  v.  Choy  Ah 
Sing.    84   CaL    178,   277.    24    Pac.   379. 

3ST.  Same — Same^Speelflp  talent  l«  lake 
lift  Is  most  essential  (act.  and  Is  always 
Inference  from  facte  proven,  and  can  not 
be  taken  from  Jury,  however  clear  or  even 
Inevitable  conclusions  may  be. — People  v. 
Williams,  73  Cal.  E31,  B34.  15  Pao.  BT.  See 
People  V.  Walden.  51  CaL  688;  People  v. 
Carrillo,  64  Cal.  83. 

aaH.  Sane — Sam* — To  detemlne — Weigk 
the  cvldeacc  aad  to  Had  the  raeta  la,  in  this 
state,  the  exclusive  province  of  the  Jury, 
and  with  the  performance  of  that  duty 
Judge  can  not  Interfere. — People  t.  Dick,  14 
Cal.   86),  e«6. 


maHalangkter  and  their  kinds  and  d 
In  the  language  of  the  code  where  no  In- 
atruetlon  In  elaboration  or  exposition  of  the 
principle  of  the  code  dettnltlons  was  re- 
quested by  the  defendant  can  not  be  said 
to  be  inaufnclent  or  misleading. — People  v. 
Treachenko,   169   CaL   466,    114   Pac.   678. 

SQO.  Aa  la  manalaaghler — Oa  a  ehaTB* 
ot  marder  ■■  the  Aral  decree,  and  all  the 
evidence  as  to  the  crime  tending  to  sustain 
the  charge  of  murder  In  the  flrat  degree. 
the  defendant  being;  convicted  ot  man- 
alaughter,  can  not  be  heard  to  complain  of 
the  error  of  the  court  In  Instructing  as  to 
manslaughter. — People  t.  TugwelL  IS  CaL 
App.   620.   183    Pac.    601. 

Ml.  Assamlag  oi  aacceatlBg  gallt. — In- 
struction should  not  asBUme  or  suggest  guilt 
of  defendant,  either  directly  or  Indirectly. 
—People  V.  I^nagan,  81  Cal.  141.  144.  22 
Pac.  482.  See  People  v.  Williams.  17  Cal. 
141;  People  t.  Hurley,  67  CaL  146. 

Aa  ta  preeamplloa  of  laaaeeaee,  see.  post, 
11098    and    note. 

382.     Court    should    not,    directly    or    In- 


directly,  ; 


guilt  of  a 


ploy  equivocal  phrases  which  may  leave 
such  Impresalona  upon  Jury. — People  v. 
Ramlrei,  68  Cal.  693,  6IT,  88   Am.  Rep.  7J. 

36S.  Charge  which  follows  the  worda  of 
the  law  la  saHeleal. — People  v.  Murray,  ID 
Cal.  309.  310. 


4la 


a  laatraetlaaa  ta  Jury,  1 


a  Homicide,  pp.  676-633. 
icther,  and 


3M.     Charge  mnat  he  takes 

If.  without  straining  any  portion  of  lan- 
guage, tt  harmonliea  as  whole,  and  fairly 
and  correctly  preaenta  law  bearing  upon 
Issues  tried.  Judgment  will  not  be  dis- 
turbed because  separate  Instruction  does 
not  contain  all  the  limitations  and  condi- 
tions which  are  to  be  gathered  from  the 
entire  text. — People  v.  Warden.  113  Cal. 
569,  571.  16  Pac.  844;  People  v.  Hurtado,  63 
Cal.   238.  291;  People  t.  Doyell,   41   CaL   86, 

See  par.   336,    this   note, 
sea.     CIrcnmatantlBl  evidence    .lastraclloa 

aa  to. — Objection  can  not  be  made  that 
court  did  not  instruct  upon  nalnre  and 
value  of  circumstantial  evidence,  unless 
defendant  asked  (or  Instruction  upon  this 
point, — People  V.  BalkweU.  143  Cal.  159. 
283.  T6  Pa.0.  1017.  See  People  v.  Haun.  44 
Cal.  »6;  People  V.  Olaen.  80  CaL  121.  118, 
21  Pac.  126;  People  v.  Matthai,  136  Cal.  442. 
ST   Pac.   694. 

3K8.  Circumstances  held  Inaufflclent  to 
warrant  Instruction  to  Jury  that  killing 
was  not  disputed.— People  v.  Lee  Chuck. 
74  Cal.  30,  3B,  16   Pac.   321. 

tWr.  Detective  iBstrnellon — la  aaaamlBK 
gnllt  o(  defendant,  may  be  cured  by  subse- 
quent Instruction  showing  that  court  did 
not  Intend  to   Intimate   to   Jury   or   to  tell 
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them  In  any  way  whether  defendant  waa 
sullty  o[  crime  or  not,  and  properly  charRea 
them    with    rBSPBCt    lo    question    at    burden 

People  T.  William^  76  Cal.  SOG,  107,  17  Pac. 
111. 

3«S.     SaaM-^Batrwrtlaaa  earlac  defective 

Instructlona. — People  v.  Clark,  S4  Cal.  67S, 
683,  S*  Pac.  III.  See  People  v.  Doyell,  it 
Cal,  93;  People  v.  Nelson,  5S  Cal,  77;  Peo- 
ple y.  any,  CI  Cal.  164.  44  Am.  Rep.  G49; 
People  V,  Morlne,  61  Cal.  367;  People  t, 
Hurtado,  fiS  CaL   2S». 

a*».     DcKreea  ■(  oS«BB»-^Befractt*Ba  •■ 

to It    !■   proper    to    refuse    to    Instruct    the 

Jury  as  to  a  leaser  oftenae  or  defrree  In- 
cluded within  the  ofTense  charged,  where 
the  evidence  la  of  such  a  nature  as  to  war- 
rant. In  the  event  that  the  defendant  Is 
guilty  at  all.  only  a  verdict  for  the  higher 
offense  or  degree. — People  t.  Rogers,  ISS 
C«l.   47e,  131  Pac.  141. 

370.  An  Instruction  Chat  In  dividing  mur- 
der Into  two  degrrees.  the  legislature  In- 
tended to  assign  to  the  flrat,  as  deserving 
of  Kreater  punishment,  "all  murders  of  a 
cruel  and  aggravated  character,"  and  to  the 
second  all  other  kinds  which  are  murder  at 
common  law,  and  to  prescribe  a  test  by 
which  the  degree  of  every  case  of  murder 
may  be  readily  aacerlalned.  le  not  subject 
to  the  objection  that  It  In  effect  deflnea 
murder  of  the  flrst  degree  as  including  all 
murders  of  a  cruel  and  aggravated  charac- 
ter, where  the  test  is  subsequently  stated, 
and  It  Is  made  to  appear  that  the  defend- 
ant could  not  be  convicted  of  murder  in  the 
nrst  degree,  unless  the  killing  was  wilful, 
deliberate  and  premeditated, — People  v. 
Kromphold.    171  Cal,    BIJ,    167   Pac.    BS9. 

3T1.  In  a  homicide  case,  where  the  Jury 
did  not  And  the  defendant  guilty  of  murder. 
Instructions  aa  to  cIrcumstanceH  constitut- 
ing murder,  even  if  erroneous,  are  harm- 
legg. — People  v.  Russell,  19  Cal.  App.  750, 
127  P«c.  330. 

srz.  DtaeretioB  of  Jury,— The  following 
Instructions  In  a  homicide  case  held  to  be 
proper:  "The  court  Instructs  you  that 
It  the  Jury  in  this  case  should  llnd  defend- 
ant guilty  of  murder  In  the  nrst  degree. 
and  they  also  shall  And  the  further  fact 
that  there  ts  some  eitenuating  tact  or 
eircumetance  In  the  case,  it  is  within  their 
diacretion    to    procun 


n  the 
it  Code 


e  Jurj 


r  murder  -i 


'ith 


retion.  but  the  dls 
arbitrary  one.  and  Is  limited  1 
Which  of  two  punishments  shall  be  Inflicted, 
and  Is  to  be  employed  only  when  the  Jury 
Is  satlsHed  that  the  lighter  shall  be  Imposed. 
If  the  evidence  shows  the  defendant  to  he 
Kullty  of  murder  In  the  ilrst  degree,  but 
does  not  show  some  extenuating  fact  or 
circumstance.  It  ts  the  duty  of  the  Jury  to 
And  a  simple  verdict  of  murder  In  the  first 
degree,    and    leave    with   the    law    the    re- 


udiclal  to  defendant  In  a  homicidal  case 
to  charge  on  a  lesser  degree  of  the  crime 
than  that  alleged  in  the  Indictment.— Peo- 
ple V.  Roselle,  20  Cal.  App.  430,  129  Pac.  4T7. 

3T4,  HypothetlcAl  InetrBctloK  —  Sfeoiild 
1b4  sohc  aapport  In  evldrnee  adduced  at 
trial,  as.  If  hypothesis  be  one  entirely  with- 
out the  evidence  adduced  and  wholly  un- 
supported by  it,  tendency  of  Instruction  is 
to  mislead  Jury. — People  v,  Atherton,  61 
Cal,    4B6,   49fi. 

S7S.  Self-de(«ase — iBstraetloa  ■■  t«  law 
of — Where  the  court.  In  a  prosecution  (or 
murder.  In  charging  the  Jury  as  to  the  law 
of  self-defense,  uses  the  word  "Judicious" 
In  place  of  the  well-accepted  word  "reason- 
able," and  In  place  of  the  usual  standard  of 
expression,  "an  ordinarily  reasonable  and 
prudent  man,"  that  of  "an  ordinarily  cou- 
rageous man,"  there  la  nothing  to  be  gained 
by  the  Introduction  before  the  Jury  of  these 
new  measures  and  standards. — People  V. 
Smith,    184   Cal.    4&].    139   Pac.    TSE,    790. 

A>  to  bDrdrn  of  •roof  om  Ike  iMae  of 
self-drfeaec,   see  note,  Ann.   Gas.   1912C,   47. 

Aa  to  konlelde  ■■  defense  of  OBC's  house, 
person  or  family,  see  note.  13  Am,  Rep.  312: 
In  defense  of  habitation,  see  note,  21  Ann. 
Caa.  TSl. 

Aa  to  hOHlelde  In  deteaae  et  aelf,  see  note, 
2«   Am.   Dec.  279. 

Aa  to  ksmlclde  IB  Belf-defeBae  by  oae  wko 
Budc  the  Bltaek  In  the  nrst  place  or  vol- 
untarily entered  the  encounter,  see  note,  109 
Am,    at.    Rep.    804. 

Ab  to  kllllB*  ftae  takea  Ib  adnlleTy,  See 
note,  61  Am.  Rep.  32B. 

As  to  kllllBC  BdBltere 
note.  93  Am.  St.  Rep.  31 

376.     In   a   homicide   < 


.   InstructlDn 


that  If  t 
such    i 


•  clrc 
D    indue 


9  In   t 


lable 


defendant's  posltioi 
in  imminent  danger  of  great  bodily  injury, 
and  that  the  defendant  did  then  believe 
that  such  danger  eilsted,  or  reasonably  ap- 
peared to  exist,  at  the  very  time  that  the 
defendant  stabbed  deceased,  then  he  was 
Justined  In  giving  the  decision,  and  you 
should  acquit  hfm,"  sufficiently  presents  the 
defense  of  self-defense.— People  v,  Russell, 
19  Cal.  App.  750,  137  Pac.  829,  831. 

3T7.  lBs4raf!tloBB  orally  glvea-^B  iteB- 
etal. — To  Jury  which  are  neither  reduced 
to  writing  nor  taken  down  by  shorthand 
reporter,  given  to  Jury  after  they  had  re- 
tired but  returned  into  court  for  further 
instructions,  given  In  presence  of  defendant 
and  his  counsel  and  other  officers  of  the 
court,  except  official  reporter,  held  not  to 
be  prejudicial,  where  language  of  court 
had  been  preserved,  except  what,  in  sub- 
stance and  mora  In  detail,  had  been  offered 
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INSTRUCTIONS — VERBAL  MODIFICATION  OF. 


anylh 


>  Pac. 

24.  See  People  v.  Hersey,  63  Cal.  E74:  Peo- 
ple V.  Cox.  TB  Cal.  181.  li  Fac.  332. 

Aa  to  Initrnctlame  n«ilt»d  to  be  ■■  nrlt- 
l&Ki  Bee,    poHt,    i  ions   and   note. 

3TS.  SoBie— CenaEBt  of  *rlBO>er  to  oral 
charKo  or  InBtruetlon  to  Jury  wtll  not  be 
preaumed  from  hla  presence  or  failure  lo 
make  objection  when  luch  Instruction  la 
fflven. — People  v.  Sanford.  ti  Cal.  Z9,  IS. 

3T».     Mere  tact  that  record  does  not  "at- 


preaumed  In  criminal  any  more  than  In 
clvl!  casos.— People  v.  Wright.  46  Cal.  SBO. 
3«1.     See   People  v.  Shuler,   2S  Cal.   490. 

380  Sane— Con  rl  mar  read  ■eetlona  ot 
Penal  Code  applicable  to  case  as  part  of  Ita 
Inatructlona  to  the  Jury,  althoug-h  same  are 
not  reduced  to  writing  or  taken  donn  by 
shorthand  reporter. — People  v.  Brown,  69 
CbL  346.  364.  See  People  v.  MorCler,  Gl 
Cal.   262. 

Sni.  Sane  —  Sane— Objectloa  to  ekai«e 
can  Bot  be  anatalaed  npon  sronnd  of  readlac 
af  aecttoaa  of  Mtdr,  aa  same  can  not  be  aald 
to  be  In  violation  of  law  requiring  charge  to 
be  In  writing,  and  charge  would  not  have 
been  rendered  more  certain  If  aectlons  had 
been  copied  by  Judge. — People  v.  Mortler. 
6S  Cal.  ieS.  S69. 


6S  Cal.  633,  537.  3«  Am.  Rep.  73.  But  leaves 
fact  as  substantial  tact  In  the  caae  for  the 
Jury  to  And. — People  v.  Ramlrei.  66  Cal.  63S. 
637.  13  Am.  Rep.  73. 

Aa  to  word  "rletlM,"  eOBlalacd  ■■  ■■atrae- 
tlOB,  see   par.    368.   this  note. 

SKT.  Snaie  —  Verbal  madlfleattDa  of  writ, 
ten  iBstravIloaB. — Where  It  la  necessary  Ihat 
Instructions    to    Jury   should    be    In    writing. 

and  verbal  modiflcatlon  Is  erroneous. — Peo- 
ple V,  Payne,  3  Cal,  341,  344.  See  People  v. 
Woppner.  14  Cal.  437.  43B:  People  v.  Chavea. 
26  Cal.  T8,  If.  People  v.  Trim,  3T  Cal.  174, 
276:   People  v,  Harsey.   63  Cal.   574.  676. 

SHH.  Sane— Ward  •Wtetba,*'  eoatalaed  !■ 
laatmetlim  to  Jury,  may  be  unguarded  ex- 
pression calculated  to  create  prejudice 
against  accused,  especially  where  It  seems 
to  assume  that  deceased  was  wrongfully 
killed,  when  very  Issue  waa  as  to  character 
or  the  killing.— People  v.  Williams,  17  Cal. 


Objection  made  to  charge,  upon 
ground  that  Judge  read  to  Jury  spctlons 
of  Penal  Code  without  showing  what  Penal 
Code  they  were  read  from,  can  not  be  sus- 
tained on  charge  of  murdPr,  as  It  would  be 
presumed  that  It  waa  Penal  Code  of  this 
state.  In  absence  of  showing  to  the  contrary. 
—People  V.  Mortler,  68  Cal.   262,   263. 

383.  Saaie  —  Readins  portions  ot  an 
oatalon  died  by  the  eoart  In  a  prevlona  eaae 
while  summing  up  to  Jury,  although  not 
error,  la  not  commenilable  practice. — People 
v.  Poraythe,   «6  Cal.   101.  104,  3    Pac.   402. 

3S4.  Same  —  Real  polnla  arlslBK  under 
teatlnoar  should  be  fully  placed  before 
Jury  In  court's  Instructions.  —  People  v. 
Payne,  S  Cal.  341.  343. 

SSS.     Sane 


wllb  T 

i  If,  whi 


3  read.  It  appears  that 


"aUlB"  br  coart, 
that  the  crime 
>le    V.    Ramirez. 


142, 


147. 


See,  also,  par.  406.  this  note. 

Aa  to  aae  of  word  "alala."  In  iBStrBellaB. 

see  par,  38S.  this  note. 

38».  Inatractloaa  wlien  rvldrnee  la  elr- 
CBBBtantlal  —  Aa  to  Beaerallr,  —  Where 
testimony  Is  entirely  circumstantial.  Jury 
should  be  Instructed  fully  and  clearly  upon 
question   of  reasonable  doubt,   for  evidence 


nslat 


ery  other 
—People  V.  Lachanals, 
e   People   v.   Strong.   30 


defendant 

32   Cal.    4; 
Cal.   IBl, 


diet  of  niordrr,  which  may  be  erroneous 
when  taken  by  Itself,  may  not  be  prejudicial 
when  read  with  other  Instructions  preceding 
and  following  It,  clearly  pointing  out  dia- 
in  drat  and  second 


.lighter 


-People  V.  Hunt,  69  Cal. 
430,   434. 

301.  SnHe — Inatniettsn    aa    to   killing    ot 
peraon    already    mortally    wonnded,    aa     by 

platol-ahot  not  fired  by  prisoner,  refusal 
(o  give  Instruction  that  defendant  was  not 
guilty,  not  erroneous,  on  ground  that  such 
instruction  would.  In  substance,  have  in- 
formed Jury  that  defendant  could  not  be 
guilty  of  murder  In  killing  of  person  who 
had  already  been  mortally  wounded. — People 
V,  Ah   Fat.   43  Cal.  SI.  «4. 

302.  Sbu* — iBstraetloB   ealllBg   alleatloB 
ot  fry  to  nOBber  of  eases  In   which    It    is 

pd    that    partlea    had    been    Improperly 


ted,    but 


of  a 


I    Iher 


li  fact 


1  in  conslderin) 
n  account  of  at 
t. — People    V.    Travera.    88 

( — InatraetlOB    forelnv    |ai 

anriaalon  upon  whole  or 
ie.  or  which  takes  away  their  e 
Ight  to  weigh  evidence  and  detei 
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facts.  !■  erroneous. — People  v.  Chew  Slnv 
Wins.  SS  Cat.  StS.  2T0.  2S  Pac.  10»9.  See 
People  V.  Tbarra,  17  Cal.  171:  People  v.  Ah 
I.ee,   60   Cal.   RE. 

nM.  Smmt — lostmetloa  rnllr  atatlBs  Ibw, 
■at  reqalred. — Not  necessary  that  each  In- 
strUL-tlon  should  luUy  state  law  of  the 
case,  as  an  Instruction  may  be  helped  out 
and  explained  by  another  on  the  same 
point,  and  court  will  look  to  all  the  In- 
structions In  pari  materia  for  the  purpose 
of  determlnInK  whether  law  has  been  cor- 
rectly stated  to  the  Jury. — People  v.  Morlne, 
61    Cal,    SET.   3T0. 

SOS.  Sane^InatractlOBH  nnat  be  elves 
with  nfermcr  to  (arts  proved  before  Jury. 
—People  V.  Byrnes,  SO  Cal.  IDE,  SOT.  See 
People  V.  McCanley.  1  Cal.  ST9,  385:  Peo- 
pie  V.  Arnold.  15  Cal.  *7B.  477:  People  v. 
Sanchei.  14  Cal.  17,  18:  People  v.  King, 
27  Cal,  507.  509.  ST  Am.  Dec.  BE;  People  v. 
Vasquei,  49  Cal.  560,  BSI;  People  t.  Ather- 
ton,    Gl   Cal.   49E,    <9E. 

SS«.  Same — ■■■traction  nnst  be  coaaM- 
CTVd  la  coBBeetloM  la  whick  It  In  Klvea  to 
them,  and  If  it  does  not  appear  that  there 
was  Injury  resulting-  therefrom,  Judgment 
will  not  be  reversed. — People  v.  De  Sllvera, 
5t   Cal.    591,   691. 

3ST.  Sanw— laativeMaa  aot  predicated 
■•»«  eaae,  or  some  theory  logically  de- 
duolble  from  at  least  some  portion  Ot  the 
testimony,  is  calculated  to  confuse  and  mta- 
lead,  and  is  therefore  erroneous. — People  v. 
Sanchea,    ti  Cal.  17.   17. 

SM.  Sane — Instnietlaa  ta  effect  that 
Jary  la  not  IcKallr  boaad  to  ae«iiit  prisoner 
because  tbey  may  not  be  entirely  satisfied 
that  Tie,  and  no  other  person,  committed 
the  alleged  offense.  Is  ground  (or  reversal 
of  Judgment.— People  v.  Brown,  69  Cal. 
St6.      See   People  v.    Kerrick,   61  Cal.    446. 

Ink  lalK  Uane,  suggesting  that  In  order  to 
Justify  conviction  of  prisoner  of  crime  of 
murder,  It  Is  necessary  that  he  should  have 
used  deadly  weapon.  Is  properly  rejected.^— 
People  T.  Cotta,   49  Cal.  1«B.  170. 


493.  Sane — Aa  ta  dylag  deelaratlan.  In- 
struction held  erroneous. — People  v.  Thom- 
son, 146  Cal.  71T,  T21-7ZE,  79  Pac.  416. 

403,  Ssmi — As  to  SiKkt,  Instructions 
held  erroneous.— People  V.  Olanooll,  74  Cal. 
642,  £44,  IS  Pac.  610.  See  People  V.  Choy 
Ah  Sing,  14  Cal,  17E,  177,  14  Pac.  179. 

404.  Biiue — A*  ta  iBsaHily  caoacd  tar  al- 
cahallua,  instruction  held  not  erroneous. 
see  People  v.  Qrlfflth,  146  Cal.  SJ9,  341,  34fl- 
141,  80  Pac.   81. 

400.  Same — Aa  ta  word  "victim,"  aaa  at, 
1b  iBStmctloBi  deemed  erroneous, — People  v. 
Ramires,  6E  Cal.  611,  517.  16  Am.  Pep.  73; 
People  T.  Williams,  17  Cal,  141. 


.    186. 


40T.     Sa: 


.  declarations  of  coconspirator, 
to,  held  erroneous, — People 
V.  Irwin,  77  Cal.  494.  604.  20  Pac.  66.  See 
People  V.  Moore.  4E  Cal.  19,  SI;  People  t. 
English,  El  Cal.  211;  People  v,  Aleck,  61 
Cal.    1 37,    138. 

without  pvcjndlce. — In  a  homicide  case,  al- 
though the  court  erred  In  telling  the  Jury 
that  the  knife  Introduced  In  evidence  was  a 
deadly  weapon,  yet  where  defendant  wan 
not  charged  with  an  assault  with  or  other- 
wise using  a  deadly  weapon,  and  therefore 
there  was  no  occasion  for  Instructing  the 
Jury  upon  the  subject  at  all.  nevertheless, 
uniler  the  circumstances  shown.  It  Is  clear 
(hat  defendant's  rights  were  not  prejudiced 
by  reason  of  the  ruling. — People  v.  Russell, 
11  CaL  App.   7G0,  117    Paa.  819,   631. 


As  to  aae  at  ward  '^iBlm,"  In  Instruction. 
■e«  par,   386,   this  note. 

40V.     Same— CharslBir  aa   a    fact   error. — 

On  trial  (or  homicide,  Instruction  held  er- 
roneous, as  being  unconstitutional,  because 
of  charging  with  respect  to  matt«r  of  (act. 
—People  v.  Chew  Sing  Wing,  18  Cal.  tSS, 
2T0,    IE   Pac.    1098. 

■■I  to  glre  iBMrBCdOB 
icclved  dcalca,  held  erro- 
Hyndman,  99  Cal.   1,  G.  6, 


Sbkc — ITpaa  plea  of  not  mllty-  aad 
vidcBoo  as  to  whether  prisoners 

tlon  held  erroneous.— People  v.  Ah  Lee,  60 
Cal.  85,  89. 

40B.  InetracttOBB  held  sat  crroBcana — Aa 
to  alibi.  Instruction  held  proper, — People 
V.  Chun  Heong,  61  Cal  319.  333,  !4  Pac. 
1031:  People  v.  Olbson,  106  Cal.  458,  474, 
39  Pac.  884;  People  V.  Worden,  118  Cal, 
G69.  G74,   46  Fao,  844. 

410.  Sbhc— Aa  to  aeceleratlBc  death  «( 
yenon  !■  piH>r  health,  Instruction  held  not 
erroneous. — People  v.  Hoan.  65  Cal.  632, 
G37,  4  Pac.  GIG. 

411.  Sbbk — Aa  to  bardCB  f>f  proof.  In- 
struction held  not  erroneous. — People  v. 
Raten.  63  Cal.  4S1,  412;  People  v.  Hong  Ah 
Duck.  61   Cat.  387. 

412.  As  to  burden  of  proof.  Instruction 
properly  refused. — People  v.  Hecker.  109 
Cal.  461,  461,  30  U  R.  A.  401.  42  Pac.  JOT. 

413.  Same — As  (o  character  of  deceaaed, 
refusal  to  give  Instruction  held  not  erro- 
neous.— People  V.  Johnson,  61  Cal.  142,  143, 

See  par.   419,  this  note. 


414.  San* — Aa  to  ein 
dcBce,  Instructions  held  : 
People  V.  Cronln,  34  Cal. 
T.  Smith,  108  CaL  73,  78,  1 


utBBtlal      evl- 


Pac,   ■ 


416.  In  a  prosecution  for  murder,  the 
refusal  of  requested  Instructions  correctly 
staling  the  law  of  cIrcumBtanllal  evidence 
Is  not  error  where  the  record  discloses  that 
the  prosecution  did  not  rely  upon  clrcum- 
Btantlal  evidence  alone  or  cblelly  to  obtain 
the  defendant's  conviction. — People  y.  Gor- 
man,  31   Cal.   App.  761,   161  Pac.  TGT. 
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4IS.  8«BC — Ab  ta  c«atMats>B,  Instruc- 
tion not  erroneous. — People  v.  Wyman,  16 
Cal.   70.  Tt. 

4IT.  Sbbk^ — Ab  to  fWBBplner.  Instruction 
held  not  erroneous.— People  v.  Pool.  27  Cal. 
£13,  SSI:  People  V.  Qibson,  IDS  Cal.  4Gg, 
*70,  39   Pae.  Sti. 

tlS.  In  sucli  a  prosecution  It  ta  not  error 
to  refuHe  to  Instruct  upon  the  subject  of 
conspiracy  where  there  was  little  or  no  evi- 
dence to  support  the  Instruction. — People  v. 
Gorman,   Jl   Cal.  App.  Tea,  161  Pac.  757. 

4IS.     Sane— Aa    to    »icht    ai    brarlBK    »> 

neous.— People  v.  Forsythe.  S5  Cat.  101, 
104,  3  Pac.  102;  People  v.  Glancoll.  74  Cal, 
642,  643,  le  Pac.  BIO;  People  v.  Bushton,  SO 
Cal.   ISO,  106.  2t  Pac.  117,  64S. 

430.  Same — Aa  ta  sood  charaeter  aa 
hearlBK  oa  qneatlaa  of  rollt.  Instructlona 
not  erroneous. — People  v.  Stewart,  2S  Cat. 
30E,  i»6;  People  v.  Bell,  4»  Cal.  *»S,  480. 
See  People  v.  Ashe.  44  Cal,  iSS;  People  v. 
Smith,  50  Cal.  SOI,  607;  People  v.  Samsels, 
66  Cal.  09,  100.  4  Pbc.  lOSl;  People  v.  Bow- 
man, 81  Cal.  666,  670,  21  Pac.  917. 

See  par.  412,  this  note. 

431.  Same— Aa  to  mallec  aforetkfHiKht, 
Instructions  held  not  erroneous. — People  v. 
Hunt,  59  Cal.  480,  43S;  Peoplo  v.  Bawden, 
90  Cal.  195,  106,  27  Pac.  204. 

432.  SaiB^-Aa  ta  malice,  iBteat,  etc.,  in- 
structions held  not  erroneous.— People  v. 
Doyell.   48  Cal.   86,   04,   06. 

423.     Sane — Aa    I*    laatlTe^— An     Instruc- 
tion that  if  the  evidence  falls  to  show  any 
I   the   part  of  the   defendant  con- 


wlth  r 


and  H 


charged,  such  la  a 
clrcumslance  In  favor  ol  his  Innocence,  and 
should  be  considered  by  the  Jury  In  con- 
nection with  the  other  evidence  In  the  case, 
is  properly  refused. — People  v.  Oorman.  II 
Cal.  App.   762,    161    Pac.  7B7. 

language  of  sections  187.  188.  Instruction 
held  sufficient. — People  v.  Abbott  2  Cal. 
Unrep.   3S3,   4  Pao.  769,  772. 

439.  Sanr — As  to  oral  admlBBloaa,  ln> 
Btruction  held  not  erroneous. — People  v, 
Buckley,    143  Cal.   876,    391,   77    Pac.   169. 

438.  Same — As  to  prlnelpaia  la  crime. — ' 
An  Instruction  that  all  persons  concerned 
in  the  commission  of  a  crime,  whether  they 
dlfcctly  commit  the  act  constituting  the 
ofTense,  or  aid  and  abet  In  its  commission. 
are    principals    in    the    crime.    Is    a    correct 

that  one  who  aids,  abets  and  assists  a  con- 
vict conllned  In  the  state  prison  for  a  term 
less  than  life  to  escape  therefrom  Is  guilty 
of  a  felony.— People  v.  CreeUs,  170  Cal.  368. 
HO   Pac,   821. 

41T.  Same — Aa  t«  rraaonable  donbt.  In- 
struction held  not  erroneous. — People  T. 
Kernaehan,  72  Cal,  809, -611,  14  Pac,  568; 
People  V.  Bushton,  80  Cal.   ISO,   162,  22  Pac. 


127,  610;  People  t.  Bowman,  81  CaL  6S6. 
670.  22  Pac.  917;  People  v.  Tarm  Pol,  86 
Cat,  216,  228,  24  Pac,  098;  People  v,  Eu- 
banks,  86  Cal.  196,  207.  24  Pac.  1014:  People 
V.  Chun  Heons,  86  Cal.  129,  333,  24  Pac. 
1021;  People  v.  Smith,  106  Cal,  676.  670.  39 
Pac,  3S;  People  v.  Sing  Yow.  146  Cal.  1,  9, 
7S  Pac.  236,  See  People  v.  Doyell,  48  Cal. 
85,  03;  People  v.  Langton,  67  Cal.  427,  7  Am. 
Cr.  Rep.  430,  7  Pac.  813;  Peoplo  v,  Lee  Saro 
Bo.  78  Cal.  623,  14  Pac.  310. 

428.  Instruction  as  to  reasonable  doubt. 
In  language  of  Chief  Justice  Shaw,  In  Com- 
monwealth T.  Webster,  69  Mass.  (E  Cush,) 
320,  61  Am.  Dec.  711.  held  to  be  correct, — 
People  V,  Lewandowskl.  143  Cal.  674.  580. 
77  Pac,  467:  People  v.  Murphy.  146  Cal.  602. 
607,  60  Pac,  709. 

43».  Sane — As  ta  Mtt-defeaM — An  In- 
struction that  the  plea  of  self-defense  la 
not  available  to  a  defendant  who  has  sought 
a  quarrel  with  a  design  to  force  a  deadly 
Issue  and  thus  by  his  own  wrongful  acts 
creates  a  real  or  apparent  necesBity  for 
killing  his  adveraary,  Is  a  correct  abstract 
statement  of  law. — People  v.  Burns,  27  Cal. 
App,    227.    ItO    Pac.    606. 

450.  Same — Aa  ta  Ihreala,  inslrucClon 
held  not  erroneous,— People  v.  Hyndman, 
90  Cal.   1,   3,  33   Pac.   782. 

Vm.    PLEADING    AND    PRACTICE— VER- 
DICT OF  JURY. 

451.  Aa  1o  pofrer  of  iary  la  a  hontetde 
ease,  though  It  has  no  leRal  or  moral  right 
to  do  so.  to  disregard  the  evidence  showing 
accused  guilty  of  murder  In  the  first  degree, 
and  find  him  guilty  of  murder  In  the  second 
degree,— State  v,  Mewhlnney,  43  Utah  135. 
Ann.   Cas.   191EC.   537,    134    Pac.    632. 

Aa  to  rlKkt  of  iary  to  cenvlel  of  a  leaser 
dejcree    under    an    In  diet  neat    charirlBa;    aet 

devree,  see  note.  Ann.  Cas.  ISiaC,   556. 

452.  ImpeaelineBt   at  Terdlot — Juror  caa 

aol. — Juror  can  not  be  allowed  by  his  own 
testimony  or  declarations  to  Impeach  and 
defeat  his  verdict,  except  In  cane  author- 
ized by  statute.— People  v.  Murphy.  140 
Cal.  502,  606,  80  Pac.  709.  See  People  v. 
Baker,  1  Cal.  403,  404;  People  V.  Gray.  61 
Cal.  164,  183,  44  Am.  Rep.  649;  People  v. 
Holmes,    US   Cal.   444,    448,    60    Pac.    676. 

Ab  to  verdict  (eBrrally,  In  eharKE  of  mnr- 
der,  see  Kerr  on  Homicide,  pp.  690-697. 

433.  Same — MliicoBdDct  at  Jnron  In  read- 
IBK  newspaper  aecoantB  being  admitted. 
Juror  can  not  be  heard  to  deny  Its  preju- 
dicial InOuence.— People  v.  Chin  Non,  14S 
Cal.  661.  666,  80  Pac.  6S1.  See  People  v. 
Stokes,  103  Cal.  193,  196,  42  Am,  SI.  Rep. 
102,  37  Pac,  207;  People  v.  Aloft,  106  Cal. 
632.   634.  39   Pac,   60, 

434.  Sane — Same  —  Readlnic  of  Ben's- 
paper  articles  by  Jarora,  dnrtnn  nnrse  sf 
trial,  relating  to  trial,   held,  under  peculiar 

duct  as  to  have  prejudiced  defense. — People 
V.  Chin  Non,    146  Cal,   661,    606,    80   Pac,   6S1. 
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MALICE— EXPRESS    AND   IHPLIE:d. 


43S-     V«tdlct  wfll  not  be  trt  m/-ldc  ■■  sol 

irarraatcd  by  evidence  where  there  [■  leB- 
tlmony  which.  If  credited  by  Jury,  demanded 
from  them  verdict  rendered.  althiiUKh  tea- 
tlmony  In  ca»e  may  be  more  or  leas  contra- 
dictory. Jury  being  lole  JudgsB  of  degree  of 
credit  to  be  given  It.— People  v.  llrady,  72 
Cal.  490.  491,   14   Pac.  102. 


43ft.  Vrrdlel  at  Kulllr  wtU  mat  be  dia- . 
t«Tbrd — AKhoBEk  tkere  idbt  be  cnve 
doubt  BH  to  truth  of  Htory  told  by  wltneaa, 
where  Jury  heard  all  minute  delaila  of 
the  evidence  and  observed  demeanor  of  wlt- 
neae,  aa  It  la  for  them  to  decide  cjueation 
of  his  credibility. — People  v.  Freeman,  92 
Cal.   IGS,   166.   2S  Pac.   :61. 


§188.    MALICE    DEFINED.      [EXPRESS    AND    IMPLIED    MALICE] 

Such  malice  may  be  express  or  implied.  It  is  express  when  there  is  maci- 
fcBtcd  a  deliherate  intention  iinlawfully  to  take  away  the  life  of  a  fellow 
creature.  It  is  implied,  when  no  considerable  provocation  appears,  or  when 
the  circumstances  attending  the  killing  show  an  abandoned  and  malignant 
heart. 

Hlttoi^:  Enacted  Pebruar?  14,  18TS,  founded  upon  (}  20, 21  Crim- 
inal Practice  Act  <Stats.  1S6D,  p.  231),  as  amended  April  19,  IS66,  StaU. 
1856,  p.  219. 

£4.  PreBumption  from  fact  of  killing. 
25,  26.  When    killing   haa   been   proved — Law 
implies  malice. 
27.  Same — Burden   of  proof   upon   defen- 
dant. 


MALICE. 
I.  Uauce — Express  and  Iuplixd. 
IL  Plkidinc  and  Peactice— EviBE.Nca. 

III.    SaUB iNSTBDCnOH. 

L  Malice — Express  and  Iuplied. 

1.  As  to  eonstmction  of  section. 

2.  Bare    existence    of    hatred,    etc. — Not 

3.  Definition  of  malico — Its  common  ac- 

ceptation. 
i.  Same  —  DiBtinguished     from     malice 

under  section  7. 


6.  EzprCBB     and     implied     malice — Suffi- 
ciency of. 
7,  S.  Implied  malice — Wben  no  eonsiderable 
provocation  appears. 
9.  Indictment  —  Allegation    of    exprese 
malice  ia  unnecessary. 
IT,  Pleading  and  Pbactioe^Evidence. 

10.  Abusive     language     indulged     in     by 

prisoner. 

11.  Confeesiona  voluntarily  made  at  time 

of  arrest. 

12.  Evidence  of  abandoned  and  malignant 

heart. 

13.  Evidence  of  espresa  malice  aliunde. 

14.  Evidence  of  tbreats  made  by  prisoner. 

15.  Evidence   showing    feeling    of    hatred 

and  revenge, 
la.  Express  intent  to  kill. 
IT.  Express  malice  can  not  be  inferred  ol 

implied,  from  what. 
IS.  Express  malice  is  proved  when. 

19.  Former  difBculty  or  quarrel. 

20.  Intent  by  imputation — As  to  what  ia, 

21.  Jnry  have   right   to   take   into   consid- 

eration conduct  of  parties. 

22.  Malice  proved  by  preconcert. 

23.  Presence    or    abaeoce    of    motive — Is 

matter  of  evidence. 


HI.  Sake — iNSTKUcnoti. 

28.  A  failure  to  inEtruet  as  to  malice. 

29.  As  to  accidental  killing. 

30.  Ab  to  aiding  and  abetting — UarmlesB 

31.  As  to  conspiracy. 

32.  As  to  dazed  condition. 
33-  35.  As  to  malice. 

See   nole,   (  1ST,  ante. 

I.  MALJCB — EXPRESS  OR  IMPLIED. 
1.     Am    to    count  met  lop    ^f    Bcctloa. — This 


People   V.    KernaKtiai: 
Pac.  ses. 


proof,  and  In  the  lalti 


TS  Cal.   Sl>»,   613, 


1.  Bar*  rslHteiin  ot  hatrrd,  ill-will,  and 
the  like,  does  not  amount  to  legal  malice. — 
People  V.  Taylor,  36  Cal.  IGS.  2G3. 

S.  DeflnlttoB  ot  iBallee— Itii  co^mou  ac* 
eeptallon  means  Ill-will  toward  person,  but 
in  Its  legal  Bense  It  moanB  wronKtuI  act 
done  Intentionally  without  Just  cause  or  ex- 
cuse.— Maynard  v.  Fireman's  Fund  Ins.  Co.. 
3t  Cal.  4S,  E3,  91  Am,  Dec.  673;  People  v. 
Abbott.  2  Cal.  Unrep.  3S3,  4  Pac.  768,  772: 
People  V.  Taylor,  36  Cal,  SEE,  iE6:  People  v. 
Ah  Toon,  6B  Cal.  362,  363.  t  Pac.  311. 

4.     Saaie — DUIlBKBliihvd  from   nallce  an- 

that  necpsaary  to  constitute  murder,  and 
iB  not  the  same  malice  as  defined  In  sub- 
division  4  of  section  7.  There  can,  however, 
be  no  prejudicial  error  in  glvinK  both  deflni- 
tiona  In  a  prosecution  (or  murder. — People 
V.  Harris.  IA9  Cat.   63,  14fi  Pac.  G20. 

0.  Kxprran  mallvf — Dellbnate  tatcalfoB 
nalaiTfally   i*   take  lite   Of  fellow- creature. 
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—People  T.  Poron,  S6  Cal.  SSI,  Si 
[tie  V.  Nichol,  34  Cal.  211.  Z13l 
».  Cox,  Tfi  Cal.  281.  2SG,  18  Pac.  332 
V.  Mlllon,  146  Cal.  1G8,  17D,  TR  Pac. 


54». 


of.  —  Malice,  either  express  or  implied, 
equally  eupportH  verdict  of  guilty  in  first 
deKree.— People  v.   Bonllia,  38  Cal.   S99.  700. 

T.  luplled  bbUm— WkFn  no  couldenble 
irmvoeatlOB  ■ppcbtb,  or  when  all  circum- 
Btances  at  kllllns  show  abandoned  and  ma- 
lignant boart. — People  v.  Gibson,  IT  Cal.  283, 
284;  People  v.  Foren,  2G  Cal.  3G1.  383; 
People  V.  Nichol,  S4  Cal.  811,  213;  People  v. 
Knapp.  7J  Cal.  1,  8.  H  Pac,  793;  People  v. 
Milton,  14B   Cal.  1G9,  170,  78  Pac.  E4B. 

S.  In  case  of  homicide  where  It  Is  claimed 
kllllns  was  accidental  and  there  is  evidence 
audlcient  to  Justify  the  conclusion  that  It 
was  intentional  malice  will  be  Implied. — 
People  v.  Oarnett,  9  Cal.  App.  194,  203,  98 
Pac.  24T. 

fl.  iBdlelnent  —  AIlCKalloa  of  «preui 
Bailee  U  ■■neeeaiiarr  In  indictment,  and 
If  made,  need  not  be  proved,  in  order  to 
Justify  verdict  of  g-ullty  in  (Iret  degree. — 
People  V.  BonlUa.  38  Cal.  6(9,  700. 

II.    PLEADING    AND    PRACTICE—' 
EVIDENCE. 

la.  AbOBlvc  laB(BBKe  Indalced  la  br 
vrlBOBvT  prior  to  encounter,  admlaalble  as 
ground  of  Justification  tor  attack  made 
upon  him  by  deceased,  and  as  Bhowlng  in- 

attack. — See  People  v.  Taylor.  JB  Cal.  SGE, 
2&3. 

II.  Coateailaaa  valnataiilr  made  at  tina 
at  amat,  and  before  officer  had  time  to 
speak  to  defendant  on  subject  of  homicide, 
are  admissible.— People  v.  McRoberta,  1  Cal. 
App.   26,   29,    81   Pac.  734,   73B. 

13.  Brideace  at  abaadaned  and  mallr- 
BBbt  bran,^ — Evidence  offered  to  prove  that 
defendant  had  abandoned  and  malljcnant 
heart  can  not  be  said  to  tie  oftered  In  bad 
faith,  as  tending  to  prove  that  homicide 
was  oftsprlne  of  malice,  and  not  of  sudden 
heat    of   passion    or  of  accident;    but    ruling 


of  c 


rejec 


ich  evlden 


Bllnade. — 


People  V.  McKay,  122  Cal.  GZ8,  G30.  56  Pac. 
E94.  See  United  States  v.  Gulteau.  1  Mack. 
(D.  C.)  498,  47  Am.  Rep.  247  (where  evi- 
dence was  admitted  tending  lo  prove  ma- 
licious and  malignant  disposition  of  defend- 
ant). 

13.  E:vld«Bee  of  esprcsa  uallee 
Eipress  malice  must  be  proved 
stances  independent  of  killing,  and  there 
must  be  manifested  deliberate  intention  to 
lake  away  life  of  fellow -creature.— People 
V.  Knapp,  71  Cal,  1,  G,  11  Pac,  793. 

14.  EvIdvBce  •(  threat  made  by  piisoneT 
against  deceased,  to  effect  that  If  he  did 
not  kill  him  he  would  be  dead  "like  this 
chicken,"  which  does  not  state  precise  time 
at  which  threat  waa  made,  held  admissible, 
for  lapse  of  time  does  not  affect  compe- 
tency,   though    It    may    Impair    weight    of 


such  evidence. — People  v.  Ilong  Ah  Duck. 
(1   Cal.   387,   180. 

IS.  ESvldcBCC  BhoKlBK  fepIlBc  ot  hatrpd 
and  revenxe  by  defendant  Coward  person 
killed  IB  always  proper,  as  furnishing  mo- 
tive for  commission  of  murder  cliarsed. — 
People  v.  Kern,  Gl  Cal.  244. 

See  Kerr  on  Homicide,  g  476  and  cases 
there  cited. 

1«.  BxpieM  iBteat  ta  kill  or  to  com-  , 
mit  one  of  the  named  felonies  may  be 
affirmatively  established,  or,  killing  being 
proved,  malice  may  be  Implied,  but  in 
either  case  crime  Is  murder.  —  People  v. 
Keefer,  S5  Cal.  232,  21G,  i  Am.  Cr.  Rep.  S, 
3   Pac.   818. 

IT.  BspresB  Bailee  ean  Bot  be  iBtemd 
ar  iBPlled  alone  from  acts  done  or  means 
used  in  doing  It,  but  must  be  proved  by 
evidence  aliunde. — People  v,  Martlnei,  Gf 
Cal.  278,  281,  b  Pac.  2G1. 

18.  Bspreaa  malice  la  proved  obea  evi- 
dence proves  beyond  a  doubt  that  the  kill- 
ing was  premeditated. — People  v.  Cox,  78 
Cal.  281,  285,  18  Pac.  SSI. 

Ifi,  PerBcr  dlOlcaKr  ar  QBarrel  between 
deceased  and  defendant  is  admissible 
against  latter,  as  tending  to  show  malice: 
and  competency  of  such  evidence  Is  not 
affected  by  length  of  time  before  homicide, 
that  such  quarrel  or  ill-feeling  is  shown  to 
have  occurred  or  existed,  but  remoteness 
goes  entirely  to  its  weight. — See,  ante.  |  187, 
note  par.  ITE;  also.  Kerr  on  Homicide.  1  4E4 
and  cases  cited. 

30.  latent  by  lapntatioa  iB  that  which 
Is  presumed  from  proved  and  admitted 
existence  of  acts  or  conduct  malum  in  se. 
—People  V.  Foren,   26  CaJ.  161,   SGG. 

31.  Jnrr  bave  rlg:ht  to  take  lata  eoaald- 
eratlon  eoBdaet  of  rarllra  at  any  time  be- 
fore and  after  making  of  attack,  including 
entire  time  In  Which  parties  may  have  been 
engaged  In  consummation  of  criminal  act, 
and  all  facts  and  circumstanceB  connected 
therewith.  In  order  to  determine  whether 
and  when  criminal  intent  was  conceived  and 
ejtecuted. — People  v,  Jamarlllo.  67  Cal.  Ill, 
111. 

22.  Malice  proved  by  preconcert,  going 
armed,  etc.,  usually  enters  Into  inquiry,  and 
to  rebut  this  by  any  Inference  arising  from 
act   done,  defendant  may  show  why  he   was 

tacts.— People  v.  WilllamB,  17  Cal.  142,  14G. 
See  People  v.  Arnold,   IE  Cal.  47G. 

23.  FTesence  or  ahacnce  at  motive  — la 
Datlcr  of  cvldcBoc  where  Inquiry  goes  to 
author  of  crime.  It  does  not  follow  that 
there  la  no  motive  because  none  appears. 
—People  V.  Ah  Fung.  17  Cal.  J77;  People 
V.  Holn,  G2  Cal.  120,  45  Am.  Rep.  6E1;  Peo- 
ple V.   McCarthy,   116  Cal,   266,   46  Pac.   lOTJ. 

■M.  PreaoBptloa  from  fact  of  killing.- 
Parly  accused  of  murder  must  show  Justifl- 

tion,  and  in  absence  of  such  showing.  legal 
Inference  Is  that  he  has  committed  the 
crime. — People  v.  Gibson,  IT  Cal.  233,  J84, 
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33.  Whn  kllllnir  ha*  it*m  rroTcJ — Lai* 
«Tlli  Implj-  nunc*,  and'lt  then  devolves  on 
the  daCendant  to  show  that  he  did  it  In 
aelf-derense.  or  aome  circumstances  ahow- 
Ing  JustLflcatlon.— People  v.  March.  8  Cal. 
S43.  544.  K4T:  People  v.  Abbott.  2  CaL  Unrep. 
3S3.  4  Pac.  7<9,  7T3. 

28.  Homicide  belns  admitted  or  proved, 
law  raises  prEsumption  of  malice. — People  v. 
Hong  Ah  Duck,  Bl  Cal.  387,  3»S.  See  Peo- 
ple V.  Mllgate.   5  Cal.   12T. 

XT.  SOB* — Bnrdea  of  proof  Bpon  ^efrad. 
•ti«.— When  unlawful  kllllnK  Is  proved, 
niKllce  Is  presumed,  and  burden  ol  proving 
absence  or  want  thereof  la  on  defendant. 
— People  V.  Abbott.  1  Cal.  Unrep.  383.  i 
Pac.   7S9.  773. 

III.  SAME— INSTRUCTION. 
SS.  Pallare  (o  laatract  •■  te  malice  In 
lanBuag-e  of  section,  hpld  not  erroneoua. 
Where  other  InHtructlons  given  substantially 
covered  aame  ground. — People  v.  Burgle,  ISJ 
Cal.   803,   SOB,    55   Pac. 


998. 


S».  As  to  aeeldntal  kllllns.— Where  In  a 
case  of  homicide  the  defense  Is  an  acci- 
dental killing  and  the  Instructions  taken 
as  a  whole  are  as  favorable  to  the  defend- 
ant aa  the  law  will  permit  a  verdict  of 
Kullty  will  not  be  set  aside  because  of  too 
B'eneral  statements  contained  In  a  vague 
and  meaningless  Instruction. — People  v. 
Gamett.  »  Cal.  App.  J94.  206,  »8  Pac.   247. 

SO.  As  to  aldlnc  and  abetllnV— Banaleu 
error. — Instruction  that  It  the  Jury  believes 
beyond  a  reasonable  doubt  that  the  defend- 
ant was  present  aiding  nnd  abetting  In  the 
salon  of  an  unlawful  act,  and  that  : 


the    I 


miss 


inlawful    c 


:    de- 


kllled,  [t  would  be  their  duty 
to  bring  In  a  verdict  of  guilty  In  the  flrat 
degree  Is  abstractly  erroneous  but  la  with- 
out prejudice  where  the  only  unlawful  act 
In  evidence  was  the  deliberate  attempt  lo 
kill  the  deceased,  and  It  appears  from  other 
partB  of  the  charge  that  the  court  Intended 
the  words  "aiding  and  abetting  an  unlaw- 
ful act"  to  refer  lo  the  act  of  murder  shown 


In  the  evidence.— People  V.  Petruzo,  13  Cal. 
App.  G69,  G7T,   110  Pac.  324. 

31.  As    to     eoBHBlracy n'here     evidence 

splralora,  who  were  prepared  to  go  to  any 
extent  to  carry  out  unlawful  design,  hav- 
ing so  agreed,  and  that  deceased  was  killed 
during  carrying  out  of  such  design.  It  Is 
proper  to  charge  Jury.  In  effect,  that  If  such 
conspiracy  existed.  If  aame  was  eatabllshed 
beyond  reasonable  doubt,  and  that  deceased 
was  killed  by  shot  tired  In  furtherance  of 
Buch  design,  then  jury  should  And  defendant 
guilty,  notwithstanding  they  may  have 
doubt  as  to  whether  defendant  actually  flred 
fatal  shot. — People  v.  Cowan,  1  Cal.  App. 
411.  411.  83  Pac.  33S. 

32.  As  to  daaed  eondlttOB  of  defendant 
at  time  of  murder  committed,  said  to  have 
been  caused  by  blow  on  head  administered 
by  son  of  deceased,  was  properly  refused. 
In  absence  of  evidence  showing  that  bis 
condition  was  not  such  as  to  amount  to  In- 
sanity,— People  V,  Worthington.  122  Cal. 
£83.   e8«.   5G    Pac.   S»6. 

33.  As  to  malice  held  not  erroneous. — 
People  V.  Abbott,  2  Cal.  Unrep.  383.  4  Pac. 
7S»,  771;  People  v.  Wright.  93  Cal.  BE4,  GS6, 
29  Pac.  240;  People  v.  Dice,  120  Cal.  139, 
201.  202,  62  Pac.  477;  People  v.  Mendenhall. 
13S  Cal.  344,  347.  349.  67  Pac.  33G:  People 
V.  Glaze.  139  Cal.  1G4,  184,  T2  Pac.  SGG;  People 
V.  McRoberts.  1  Cal.  App.  25,  29,  81  Pac.  734, 
736. 

34.  Instruction  as  lo  definition  of  "mal- 
ice." found  In  section  7.  this  code,  Is  not 
appropriate  In  defining  crime  of  murder, 
and  would  better  be  omitted. — People  v. 
Dice,  120  Cal.  1S9.  62  Pac.  47T;  People  v. 
Waysman.  I  Cal.  App.  246.  248,  81  Pac.  1087. 

3G.  Instruction  that  matlce  aforethought 
Is    manlfesled    by    doing    of   unlawful,    felo- 


t   mrc 


ind    wltht 


;    ICKa; 


lecessarlly  Implying 
pre-existing  haired  or  enmity  toward  In- 
dividual Injured,  Is  correct  statement  of 
law.— People  v.  Pallon,  149  Cal.  3S7,  289. 
86  Pac.  $89. 


§  189.     DEGREES  OF  HUROER.     All   murder  which   is   perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of  wilful,  delib- 
erate, and  premeditated  killing,  or  which  is  committed  Jn  the  perpetration  or 
attempt  to  perpetrate  arson,  rape,  robberty,  burglary,  or  mayhem,  ia  murder 
of  the  first  degree ;  and  all  other  kinds  of  murders  are  of  the  second  degree, 
Hiatory;      Enacted  February    14,    1S72,   founded   on    9  21   Criminal 
Practice  Act  (Stats.  ISGO,  p.  231),  as  amended  April  19,  1S56,  Stats. 
1866,  p.   219;   amended  March  30,  1874,  Code  Amdts.  1ST3-4,  p.  427, 

DEGHEES  OP  MURDEB. 
I.  In  Genebal. 
IL  Indictment. 
III.  Etipencb  —  Aduissibilitz    asd    Bvrr 


TV,    INSTBUCTIONS  TO  JOBT, 

I,  In  GeneBjU^ 

1, 2.  Constru«tioo  of  seetign. 


4.  DmnkenopBs  of  offender — Can  form 
'  no    legitimate    matter   of   inquiry, 

5.  Same  —  Condition    of    prisoner,    aa 

drunk  or  sober — Proper  to  be  con- 
sidered, when. 
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6.  Same— Brunken  person  nmy  act  with 

premeditation. 

7.  Same — la  immaterial  in  oase  of  pre- 

meditated murder. 

8.  Same — Wben  occasioned  by  fnud. 

9.  Homicide   in   committinf;   robbery — ■ 

Murder  in  first  degree. 

10.  Int«Dt~Ia  homicide  committed  with 

intent  to  commit  felony. 

11.  Same — Inferred  from  circumstanceB. 

12.  Same-'-Maj  be  inferred  from  firing 

a  loaded  pistol . 

13.  Same^P resumed  from  unlawful  act. 

14.  Same — To  kill,  must  be  fonned  de- 

liberately. 

15.  Same — Same — Need  not  exist  for  a 

day  or  an  hour. 

16.  Same — Same — Intent  formed  at  in- 

stant of  killing. 

17.  Same— To  take  life,  must  be  clear, 

18.  Same — Whether     homicide    amounta 

to  murder  or  manslaughter. 
39.  Same^Same- — Person    may    be   con- 
victed of  murder,  when. 

50.  Killing^ — Constitutes  muriler  when. 

51.  Same — Preceded   by   concurrence   of 

will. 
2, 23.  Same — Where  done  in  perpetration 
of  felony. 

24,  Same — Third     person — By    mistake, 

murder,  when. 

25.  Murder — In  first  degree. 
S,27.  Same — Same — Committed 

tration   of   o 

iiS.  Same  —  Same  —  Committed   in   but 

glariously  entering  premises. 
S9.  Same — Same— By  paiBon,  or  lying  ii 


80,  Same — Same — Element     of 


wilful- 


31.  Same  —  Same  —  Not  necessary  that 

any    appreciable    space    of    time 
should  exist. 

32.  Same — Same — Presence    or    absenea 

of  deliberation  or  malice. 

33.  Same — Same — Previous  quarrel  with 

deceased. 

34.  Same — In    second    degree— In    gon- 

35.  Same  —  Same  —  Instruction  as  to 

murder    in    first    degree    not    re- 
quired. 
86.  Same  —  Same  —  True    test    between 
murder  in  first  and  second  degrees. 

37.  Same — Same — Same— Word      "con- 

cealed. ' ' 

38.  Same — Same — Same  —  Words   "wil- 

ful."   "  deliberate, "    and    "  pre- 
meditated." 


n.   ISDICTMKKT. 

39.  Charging  in  words  of  statute. 

40.  Designating  the  degree  of  murder. 

41.  Designating  crime  as  murder  in  first 

degree. 
42, 43.  Need  not   charge   the  killing  to   be 
wilful. 
44.  Second   degree   and   manslaughter — 
Included  under  charge  of  first  de- 

m.  EVIDENCB  —  Al»aS3IBIUTT     AKB     SUFM- 
EHCT. 
45, 46.  Conviction   of   murder   in    first    de- 
gree. 
47, 48.  Conviction  of  murder  in  second  de- 
gree. 

49.  Defendant   is   properly  convicted  in 

either  first  or  second  degree. 

50.  Evidence  —  Conclusive    evidence    of 

premeditation. 
61.  Same — Declaration  of  deceased. 

52,  Same  —  Felonious     intent     may     be 

proved  directly. 

53.  Same — -Intoxication — Evidence  as  to 

64.  Same — Same  —  Drunkenness   neither 
excuses  offense  nor  avoids  punish- 

65,  56.  Same — Same — -Evidence  of  intoxica- 

tion  is   admissible   for  what   pur- 

57.  Same  —  Judicial     knowledge     that 
crime  was  perpetrated. 
o8, 59.  Same — Of  former  quarrel. 

60.  Same— Tending  to  show  altercations 

prior  to  homicide. 

61.  Same — Upon  question  of  relation  be- 

tween defendant  and  deceased. 

62.  Killing     of     parents     of     murdered 

wife— Evidence  of. 
63,  64.  Lying  in  wait— Statement  made  by 
confederate. 
Go.  Means  adopted  for  unlawful  killing. 

66,  67.  Mitigation  of  punishment- Previous 

good  character. 
68.  Premeditation— Evidence  of. 
80.  Same— Threats. 
70.  Same — Same— Evidence  .  of    threats 

made  prior  to  homicide. 
Tl.  Same  —  Same  —  Evidence     which 

elicits  threats. 
72,  73.  Same — Same  —  Previous   threats   of 

defendant  against  deceased. 

74.  Same — Same — Threats   against   per- 

sons other  than  deceased. 

75.  Presence    of   defendant   at   time   of 

T6.  Previous  assaults  upon   wife. 

77.  Province  of  jury— Drunkenness  con- 

sidered by  jury. 

78.  Same — Must  determine  as  to  wilful, 

etc.,  killing. 
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70.  Sftme — Moat  determine  whether  eri- 
deoee   amounts   to   proof   of   fact. 

80.  Same— Question  aa  to  wilfulnesa,  de- 

liberation, and  premeditation. 

81.  Same — Qnestioa  of  deliberation  and 

premeditation. 

82.  Same — Qoeation  whether  prisoner  ii 

guilt;  of  raurder  in  first 


IV.  iNsTOuenoNS  to  Jubt. 

S3.  InstructioDB  held  erroneous — Cbaige 
which  is  erroneous  in  part. 

84.  Same — Ae  to  crime  of  murder  which 

ignorea  question  of  deliberation. 

85.  Same  —  Aa    to    distiQCtioii    between 

murder  in  first  and  second  degrees. 

80.  Same — As  to  intent  in  commission 
of  felony. 

87.  Same — As  to  eridence  of  character. 

68.  Same — As  to  the  degree  of  murder. 

■89.  Same— That  from  mere  fat^t  of  kill- 
ing  law   presumes   slayer   guilty, 

90.  Same — Weakness  of  mind,  etc.,  pro- 

duced by  violence  of  deceased. 

91.  Same — Same — Instruction      defining 

murder  in  second  degree. 

92.  Instruction    held    not    erroneous — A 

charge  that  any  kind  of  unlawful, 
etc.,  killing  is  murder  in  firat  de- 

I  degrees  of  murder. 
:o     distinction     between 
second  degree  end  man- 


-93,94.  Bamt 

95.  Same — -Aa 

slaughter, 
00.  Same — Aa 


drunkenness  as  bearing 
upon  question  of  purpose. 

97.  Same — As  to  intent. 

98.  Same — Aa  to  insanity. 

99.  Same — As   to   intention   of   commit- 

ting unlawful  aet. 

100.  Same — As   to   killing   of   third   per- 
son in  attempt  to  commit  felony. 

lot.  Same — As    to    malice,    delibentiou, 

102.  Same — As  to  murder  eomraitted  by 

parties  engaged  in  robbery. 

103.  Seme — As  to  murder  in  first  degree, 

aod  necessary  elements. 

104.  Same — Ae  to  apace  of  time  between 

105.  Same — As    to    threats    after    recon- 

ciliation between  parties. 
100.  Same — As  to   whether   offense   com- 
mitted constitutes  murder  in  first 
or  second  degree. 

107.  Same — Aa     to    word     "felonious," 

used  in  instruction. 

108.  Given  in  language  of  section. 

109.  Word  "unlawful"  defined, 

110.  luatructioD  properly  refused. 


111.  Same — Aa  to  drunkenness  a 
cuae  for  crime. 


112.  Same — Aa  to  murder  in  burglary,  oi 
attempt  to  commit  burglary, 

113.  Same— -As  to   seduction   of   wife   aa 
proTocation, 

114.  Same — As  to  threats, 
second      115,110.  Instructions     erroneously    refused — 

As  to  intozieation. 
Bee,  also,  notes,  |(  1ST,  ISR.  ante. 
I.  IN  QBNERAL. 


1.  CoBatrBetlBB  ef  rMctioa. — Thie  ts  not 
meant  to  apply  only  to  such  a  murder  as 
would  be  included  In  the  scheme  o(  robbery 
and  planned  as  a  part  of  the  execution  of 
that  crime.— People  T.  Bostlc,  IST  CaL  TGt, 
141   FB.C.   ISO. 

■  t.  Where  death  results  from  the  perform- 
ance of  an  unlawful  abortion  the  crime  la 
murder  In  the  second  deKree. — Faople  v. 
Wrl»ht,  187  Cal.   1,  ISS  Pao.  349. 

3.  DlBttBdlom— Between  worder  la  flnt 
■Bd  iHcaBd  decrees  Is,  that.  In  murder  In 
flrst  degree,  unless  it  li  committed  In  per- 
petration or  attempt  to  perpetrate  arson, 
rape,  robbery,  or  burglary,  k  tiling  must 
be  deliberate  and  premeditated,  while  In 
ond  degree  klUlni 


libera 


In  o 


e  ther 


mortal  wound  Is  given,  while  In  other  there 
[s  no  deliberation,  premeditation,  or  pre- 
conceived deslKn,  although  In  both  killing 
must  have  bean  unlawful  and  accompanied 
with  malice. — People  v,  Uong,  IB  Cat.  e»4. 
«it.  aee  People  v.  Sanchez,  14  Cat.  17,  tS; 
People  V.  Poren.  IG  Cal,  3S1;  People  *. 
Nichol.  S4  Cal.  til,  214;  People  v.  Mahatch. 
148  Cal.  aOO,  101,  81  Pao.  779. 

4,     DrnnkeaBeH      at      the      oIlMidet— €■■ 


degree  and  manslaughter,  as,  where  killing 
is  voluntary,  offense  is  necessarily  murder 
In  second  degree,  unless  there  wan  provo- 
cation sufflolent  at  common  law  to  consti- 
tute manslaughter. — People  v.  lAngton,  67 
Cal.  417.  419,  7  Am,  Cr.  Hop.  *3»,  7  Pac.  843. 
See  People  v.  Belencia,  11  Calf  G44,  546; 
People   V.  Nichol,   14   Cal.   211.  HE, 

at  KBlIt  ceDeTHlly,  see,  ante.  I  21  and  note. 

B.     Same — Caadltloa  of  priaoner,  u  drank 
•r    Mtber — Proper    to    bp    eoHlderrd     upon 

question  of  premeditation  and  In  filing  de- 
gree of  crime. — People  v.  Williams.  41  Cal, 
344.  IS2;  People  v.  Methever,  132  Cal.  S2B. 
331,  64  Pac.  481.  See  People  v,  Lewis,  3G 
Cal.  611. 

Same — Drnaken  *e 


irdltat 


r  aet   wlib 

o  is  Bober. 
I.   148,   tE2. 
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mBD,  and  Is  equally  responsible  for  conse- 
quences ot  his  act. — People  t.  Belencla,  II 
Cal.  £44,  E4T:  People  v.  WtlllamB,  41  CaL 
344.  151. 

8.  Sane— WhcB  oceaaloBed  by  fraB«,  con- 
trivance, or  force  or  some  other  person  for 
purpose  of  causing  perpetration  of  an  of- 
fense, may  be  excuse  (or  crime. — People  v. 
NIchol.  14  CaL  ail,  JIB, 

B.  Heaalclde  I>  eoMHtltlBK  robberr — 
HiiFde*  la  flnt  dcBnr,  under  above  section, 
regardless  ol  any  question  as  to  whether 
the  killing  was  intentlanal  or  unlntenClonaL 
—People  V.  Denman,  ITS  Cal.  497,  171  Pac 
461. 

10.  iBteat— IB  kMMiclde  eoMBittcd  with 
deslSH  to  eonmlt  teloay,  law  superadds  In- 
tent   to    kill    to    original    felonious    intent. 

Intent  Imputed.— People  v.  Olsen,  80  CaL 
121,    187,    22   Pac.   125. 

— Intent  may  be  Inferred  from  the  circum- 
stances.—People  T.  Bealoba,  17  Cal.  S89, 
S38:  People  v..  Uunn.  GG  Cal.- 211,  SIS,  G  Am. 
Cr.  Rep.   431,   1    Fac.   C50. 

12.  SaMi — May  be  InfcTivd  from  BHbk 
■  ivadrd  piBtoI. — People  T.  BealobEh  17  CaL 
388,  3S9;  People  v.  Langton,  fi7  Cal.  41T. 
4SS,  T  Am.  Cr,  Rep.  439.  7  Pac.  843;  People 
V.  L.ee  Kong,  SG  Cal.  6GG.  2S  Am.  Bt.  Rep. 
1G5,  IT  L.  R.  A.  526,  80  Pac.  800. 

13.  Same — FrranBied  fnm  BBlaTXal  act. 
— Intent  Is  presumed  from  perpetration  of 
unlawful  act.— People  T.  Hunt,  58  Cal.  4tl>. 
433. 

14.  Bane — To  kill,  must  be  famed  deltb- 
erately  and  with  premeditation,  but  when  so 
formed   there    need   be    no    appreciable    time 


gree. — People  t.  Poren,  25  Cal.  SCI,  3 £5. 
See  People  t.  Bealoba.  IT  Cal.  389.  39S: 
People  V.  Banchei,  24  Cal.  IT;  Commonwealth 
T,  Green,  1  Ashm.  (Pa.)  2S(. 

■ackter   merely,    does    not 


IB. 
day  oi 


a  kill. 


premedl- 
y  or  an  hour. 
Pool,   27   Cal. 


need  not  exist 

572,  58T. 

IC  Same — Saaae— Intent  (am 
■tant  ot  kllliag.— To  constitute 
the  Ural  degree,  crime  must  be  pr 
wilful,  and  deliberate,  and  Intent 
but  It  may  be  Inferred  from  ciri 
as  the  use  of  weapon  calculated  to  produce 
death,  yet  It  need  noi  have  existed  for  any 
given  length  ot  time  before  fatal  blow,  and 
It  Is  aumclent,  the  kilting  being  unjustified 
or  Inexcused  by  circumstances,  that  Intent 
to  kill.  If  It  be  formed  at  Instant  of  kill- 
ing, or  doing  of  act  from  which  death  en- 
sues.— People  V.  Bealoba.  17  CaL  388,  388. 
See  People  v.  Foren.  25  Cal.  361,  365;  Peo- 
ple V,  DoyeU.  48  Cal.  85.  9G,  B7;  State  T, 
Ellsworth.  30  Ore.  145,  1G6,  4T  Pac.  189; 
People  V.  Calton.  G  Utah  4G1,  4SS,  sub  nom. 
Territory  v.  Catton,  16  Pae.  S02. 

See  pars.   21,  31,  9T,  this  note;  also  note, 
18  Am.  Dec.  7T8-T86. 

IT.     Sane— To   take   life,   aiiut   be   clear. 
Id  order   Co  constitute  murder   In   first   de- 


pend u 


H  In 


ent  Intention  to  kill  at  moment  ot  com- 
mlsHlon  of  act, — People  v.  Crowey,  GS  Cal. 
43;   People  t.  FreeL   48  Cal.   436. 

la.  SkKe— Sbmc — Penaa  nay  kc  m- 
Tleted  •!  Mkrder  or  ot  aaaault,  though  no 
specldc  Intent  may  exist  to  commit  crime 
of  murder  or  assault  upon  party  charged.— 
People    V.    Reefer,    It   Cal.    «3e.'  38. 

ao.  KllUag— Caaatltalea  Murder,  wkea, — 
Unlawful  killing  must  be  accompanied  by 
deliberate  and  clear  Intent  to  take  life,  In 
order  to  constitute  murder  In  flrst  degree. — 
People  V,  NIchoL   34  Cal.   Ill,  114. 

21.  Same — Freceded  by  eaneurrcaee  ot 
wiu,  deliberation,  and  premeditation  on  part 
of  slayer  la  murder  In  firat  degree,  no  mat- 
ter how  rapidly  these  acts  of  mind  may 
succeed  each  other  or  how  quickly  they  may 
be  followed  by  act  of  killing.  "There  need 
be  no  appreciable  apace  of  time  between 
Che  Intent  Co  kill  and  the  act  of  kllllnB."— 
People  V.  Sanchei.  24  Cal,  17.  30;  People  v. 
Foren,  25  Cal.  361,  365;  People  v.  Pool.  27 
CaL  672,  587:  People  v.  NIchoL  S*  CaL 
211,  214;  People  T.  LK>ng.  39  CaL  691,  687; 
People  v.  Williams,  41  Cal.  344,  SGl;'People 
V.  Doyell,  48  CaL  86,  95,  97;  People  v.  Hunt. 
59  Cal.  430,  436;  People  v.  Suesser,  142  CaL 
154,  364,  75  Pac,  1093. 

See  pars.  16,  31,  87,  this  note. 

22.  Saiae — ^Wkere  doae  In  yeraetratlaa  •t 
fvlaay  or  attempt  to  perpetrate  felony,  men- 
tioned In  statute,  murder  In  flrat  degree  may 
be  committed,  though  no  Intent  eilated  to 
kill  at  time  of  fatal  blow,  as  If  criminal 
shot  at  deceased  for  purpose  of  disabling 
him,  or  Che  like,— People  v,  Bealoba,  IT  CaL 
389,  399. 

23.  Where  killing  la  result  of  commission 
of  or  attempt  to  commit  felony,  whether 
named  In  this  section  or  not,  law  attaches 
felonious  Intent  accompanying  crime  con- 
templated by  act  of  killing,  even  though 
accidental,  and  conatltutea  It  murder. — Peo- 
ple V.  Olsen,  SO  CaL  122.  126.  22  Pac.  125. 
See  People  v.  Foren,  25  CaL  381.   364. 

24.  Saaif — Third  party — By  uiatake.  wkea 


-Wher 


a  ki::  a 


but  by  mistake  or  Inadvertence  a  third  per- 
son Is  killed,  homicide  ao  committed 
amounts  to  murder  In  first  degree,  as  much 
as  though  fatal  blow  had  been  given  to 
party  Intended. — People  V.  Sueaaer,  142  CaL 
354,  366.  TG  Pac.  1093.  See  State  V.  McGonlgle, 
11  Wash.  G94,  45  Pac.  20.  See  People  V. 
Keeter,  IS  CaL  636;  People  v.  Olsen,  SO  Cal. 
122,  126,  22  Pac.  12S:  People  v.  Craig.  Ill 
Cal.  160,  470,  44  Pac.  186;  State  T.  Raymond, 
11  Nev.  81;  State  V.  Hurray,  11  Or*.  411, 
415,  5  Pac.  66. 
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n.  MarAn^-tB  «nl  drvTH,  ezcnpt  that 
whicb  la  perpetrated  by  means  of  poison, 
Irlns  in  wait,  etc..  depends  upon  fact  of  Us 
being  wilful,  deliberate,  and  premeditated. 
— £z   pane   Wolff.   57   Cal.   94,   9G. 

as.  Same — Saae— CoauaHted  !■  per*etn- 
!■■■  at,  •r  allcHiit 
borslary.  or  mayhf 
or  unintentional,  li  murder  In  flrat  degree 
no  matter  whether  kllllns  is  wilful,  deliber- 
ate, and  premeditated,  or  absolutely  accN 
dental,  element  of  wilfulness,  deliberation, 
and  premeditation  not  belns  Indispensable. 
—People  ▼.  Mlltoo,  146  Cal.  189.  ITl,  78  Pac, 
S4S.  See  People  v.  Oibson.  IT  Cal.  2S3.  284; 
PeopU  T.  Cox,  TS  Cal.  ISl,  ZSE.  IS  Pac.  832. 

tl.  Murder  committed  In  perpetrating 
arson,  by  burning  of  tome  party  within 
building,  although  In  belief  that  building 
was  unoccupied,  constitutes  murder  In  first 
degree. — People  v.  Ullton,  IIB  Cal.  16B,  ITS, 
TB  Pac  G49. 

aa.  S»— e  —  Same  —  Coamltted  la  bar. 
■■arl«aalr  eaterbiK  Dremlaee  believed  to  be 
unoccupied,  by  accidentally  taking  life  of 
one  whose  presence  is  unBUapecled,  Is  mur- 
der In  arst  degree. — People  v.  Milton.  14G 
Cal.  189.  171,  78  Pac.  S49.  Bee  Common- 
wealth V.  Green.  1  Ashra.  (Pa.)  288i  Keenan 
V.  Commonwealth,  44  Pa.  St.  GS,  S4  Am.  Dec. 
414. 

39.     Sane — Same — Br      palaoB,     Irlns     la 

robbery,  etc..  Is  murder  In  first  degree. — 
Feople  T.  Nlchol,  34  Cal.  tU,  !13. 

■•.  Same — Sane— Eiemeat  of  wIlfBlBcu, 
—Not  necessary  In  every  case  of  murder 
In  first  degree  that  there  should  be  pres- 
ent elements  of  wilfulness,  deliberation,  and 
premeditation  bearing  upon  actual  Intent  to 
lake  human  life,  under  provisions  of  code. 
—People  T.  Milton,  14G  Cal.  IBS,  ITO,  T8 
Pac  G49. 

n.  SaBS— Same — Wal  aeeHaarr  thai  aar 
■VVredablc  apaee  •!  (Ibh  akonld  exiat  be- 
tween Intention  to  kill  and  a^t  of  killing, 
rat  degree,  as  they 


Int 


Blaying  his  fellow-being  with  degree  of 
malice  Implied,  where  no  conaiderable 
provocation  appears,  or  when  all  oircum- 
Btances  show  malignant  and  abandoned 
heart,  without  any  direct  or  eipreas  Inten- 
tion that  blow  should  produce  death,  law 
Impelling  Intent  to  produce  natural  eKect 
and  consequanca  of  acts. — People  vs.  Foren, 
26  Cal.  381,  388. 

SS.  Same^Sane — iBatraetlDB  MB  ta  nar- 
ACT  la  flrat  desree  aol  rMialred.  because  the 
Instruction  la  to  be  given  with  reference  to 
the  (acts  as  proved  at  the  trial. — People  v. 
Northcutt,  —  Cal.  App.  — ,  189  Pac.  704. 
following  People  v.  Byrnes.   30  Cal.  208. 

at.  Saaie — Saaie — Trae  teat  betneea  Bor- 
<cr  ta  Iral  degrrec  aad  aecoad  degree  Is; 
Is  killing  wilful?— 1.  e.  Intentional,  deliber- 
ate, and  premeditated — for.  If  It  Is,  It  Is 
murder  In  first  degree;  and  if  not.  It  la  In 
second  degree.— People  v.  Nlchol,  34  Cal. 
»1,  313.  See  People  v.  Long,  39  Cal.  694. 
697. 

S7.  Same  —  Same  —  SaiB*  —  Word  "cob. 
ccaled"  used  as  synonymou'a  with  "lying  In 
wait."— People  v.  Miles.  FG  Cal.  20T,  209. 

Sa.  Same — Sane — Saaie — Words  "wilfnl," 
■Mr  liberate,"  and  '•preuedltBted"  are  not 
synonymous  when  abstractly  and  separately 

arately  or  abatra-ctly.  but  In  connection  with 
context. — Feople  v.  Fool.  27  CaL  672,  684. 
It.  INDICTMENT. 
3a.  Ckardnr  la  woida  of  atatate. — It  Is 
auRIclent  to  charge  the  crime  of  murder  In 
worda  of  statute,  namely,  that  It  was  "wil- 
ful, deliberate,  and  premeditated." — People 
V.  Murray,  10  Cal.  gOS,  310. 

40.  DealgnallBK  the  degree  at  niarder  la 
not  bad  upon  that  ground,  although  It 
ought  not  to  be  done;  Htalement  may  be 
i  a  urplusage. -People  v. 
2T  Cal.  60T,  612.  87  Am.  Dec.  9G.  See 
People  v.  Nlchol.  34  Cal.  211,  217;  People  v. 


Bsiva 


24  Cal.  IT,  10:  Feople  v.  Nlchol,  84  Cal.  211, 
tit:  Feople  v.  Long.  39  Cal.  694;  People  v. 
Williams,  43  Cal.  344,  861;  People  v.  Ja- 
marlllo,  67  Cal.  Ill,  114;  People  v.  Ralen,  tt 
CaL  42t,   423. 

See  pars  16,   !1,  thla  note. 

13.  Same — ^Saaie — Preecace  ar  abaeaee  of 
dellbcrallaa  Bad  malice,  not  character  of 
weapon  used,  determines  the  degree  of  of- 
tenae.—People  T.  Crowey.   66  Cal.   36,   43. 

n,  flaaae — Saaie — PrevlaaB  qaarrel  with 
dtvvaaed,  and  command  to  halt  and  threat 
to  shoot.  H  unaccompanied  by  other  clrcum- 

to  kill.— People  v.  Lelth,  62  Cal.  261,  2G2. 

M.  Same— la  mtemt  d^rec — Ib  xeaeTal. 
— Party  may  not  be  guilty  of  murder  In  the 
first  degree  or  of  manalaughter  as  dellned 
by  atatBte.  but  yet  be  guilty  of  murder  In 
P.C— H  » 


flrat  degree  Is  not  Invalid.— People  T.  Vance. 
21  Cal.  400,  402.  See  People  v.  Dolan,  9  Cal. 
6T8:  People  v.  Uoyd,  9  Cal.  64,  65. 

42.  Need  not  ekarsa  the  ktlllag  to  be 
wllfal.  deliberate,  and  premeditated.— 
People  V.  Murray,  10  Cal.  S09,  310. 

43.  Indictment  for  murder  charging  the 
crime  In  first  degree  Is  auOlclent. — People 
V.  Dolan,   S  Cal.   GIG,  683. 

44.  Seen  ad  degree  aad  manalanvbtcTw- 
iBclBded  BBder  eharge  ef  Srat  decree. — Mur- 
der In  second  degree  and  manalaughter  are 
necessarily  Included  under  Indictment  for 
murder  In  first  degree. — People  v.  Dolan,  9 
Cal.  GT«,   683. 

ni.   EVIDENCE — ADMIS8IBIDITT  AND 
8UFPICIENGT. 

4B.  COBTlctlDB  at  mardcr  la  fliBt  degree. 
— Prosecution  must  show  beyond  reasonable 
doubt    that   defendant    killed    person    with 
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IFt.l. 


vhoHe  murder  he  Ib  charged  with  deliberate, 
premedltaled,  and  malicious  Intent  bo  to  do. 
—People  V.  Bowman.  81  Cal.  SS«,  B87.  It  Pac 
»1T.  See  People  v.  Coi,  76  Cal.  281,  283, 
28G,    18    Pac.  832. 

46.  Conviction  of  murder  In  flrsl  degree, 
with  ImprlHonment  for  life,  where  new  trial 
has  been  granted,  Ih  not  bar  to  conviction 
of  murder  of  flmt  degree  with  deatb  penalty, 
on  retrial— People  v.  Orlll,  ISl  Cal.  6»2,  HI 
Pac.  BIS. 

47.  ComvlctlOB  of  Border  Im  tke  aeeoBd 
degree  will  be  no  bar  to  conviction  of  mur- 
der In  first  degree  where  there  must  be  re- 
trial or  action. — People  v.  Keeter,  SB  CaL 
232.   Z3B,   5  Am.  Cr.  Rep.  fl,  8   Pac.   818. 

4S.  DtitluKBlBked  in  People  v.  Gordon, 
93    Cal.    ZST,   231.    33   Pac.    SOI,   holding    that 

Lult    with     Intent     to 


which  c 


nvlct 


the 


■   the 


aeiaf 


luded  it 


as  an  acquittal  of  the  offense  charged,  and 
defendant  can  not  be  again  tried  for  the 
higiier  ollense.— People  v.  Gllmore,  4  CB.U 
376.  80  Am.  Dec.  620.  See  People  v.  McFar- 
lane.  138  Cal.  481.  484,  61  L.  R.  A.  245,  Tl 
Pac.  588.  T2  Id.  48. 

49.  Defenilant  ■■  praperlr  coavleted  at 
BDrder  la  cllber  Drat  or  arcond  desree, 
under  Indictment  charging  same  In  lan- 
guage of  statute,  as  oSense  Includes  both 
degrees,  according  as  evidence  warrants. — 
People  V.  Soto.  63  Cal.  1GB,  186. 

BO.  BTldpoec  —  ConclDKlve  evidence  of 
prrmedltadOB  Is  found  In  acts  constituting 
murder  enumerated  in  statute,  as  the  legis- 
lature has  taken  upon  Itself  responslbilltj' 
uf  saying  that  they  are  to  be  murder  in  Drst 
degree, — People  v.  Sanchea.  £4  Cal.  17,  28. 

SI.  Same — DeclaratlOBa  at  deceaacd  are 
not  competent  evidence  for  purpose  of  show- 
ing malice,  deliberation,  and  motive. — 
People  V.  Shattuck.  lOS  Cal.  STS,  8".  4S  Pac, 
315. 

S3.  Satae— ^cIOBlOM  In  teat  mar  be 
proved  dlTerily,  or  It  may  be  presumed  from 
proved  existence  of  other  facts. — People  v. 
Foren,  25  Cal.  361.  364. 

03.  Sane — Inloslcatloa— Evldeaee  aa  to 
"Bvpearance.** — In  a  murder  cass  It  la  not 
Improper  to  admit  evidence  showing  that 
from  appearance  of  defendant  he  had  been 
drinking. — Peortle  v,  Sehorn,  116  Cal.  603, 
511,  48  Pac.  496.  See  People  v.  Sanford,  43 
Cal.    28,    32,    33:    People   v.   Monteith.   73   Cal. 


a  either 


Am,  Dec.  85;  People  ».  NIchol,  14  Cal.  211, 
21B.  See  People  v.  Belencia,  21  Cal.  B44, 
648;  People  v.  Harris.  28  Cal.  878.  883: 
People  v.  Williams,  43  Cal.  344.  152;  People 
V.  Blake.  «B  Cal.  275.  278.  4  Pac.  1. 

66.  Evidence  of  drunkenness  receivable 
with  great  caution. — People  v.  Vincent,  96 
Cal.  42S,  428,  10  Pac.  SSI.  See  People  v. 
Belencia.  21  Cal.  544:  People  v.  King.  27  Cal. 
SOT,  87  Am.  Dec.  96;  People  v.  Lewis.  36  Cal. 
631:  People  v.  Williams.  41  Cal.  344:  People 
v.  Ferris.  SB  Cal.  688;  People  v.  Jonea,  63 
Cal.  168. 

BT.  SaHP-^adlclal  kaowledgF  that  erUae 
waa  perpetrated  under  such  circumstances 
as  assign  to  It  the  most  aggravated  ciiarac- 
ter  of  guilt  and  highest  degree  of  punish- 
ment will  not  be  taken  by  court.  In  absence 
Of  any  proof  characterising  defense. — People 
V.  Olbson,  17  Cal.  281,  MS. 

SS.  Same — Ot  (oraer  daarrel  between 
parties  would  be  admissible  on  behalf  of 
prisoner  where  flrst  dlfllculty  was  part  of 
last,  but  would  not  be  admissible  as  provo- 
cation for  second,  where  Interval  between 
them  was  sufBcient  for  voice  ot  reason  and 
humanity  to  be  heard,  and  killing  therefore 
attributable  to  deliberate  revenge,  and  mur- 
der.—People  V.  Smith,  26  Cal.  6GB.  668. 

69.      Evidence  ot  previous  quarrel  between 

admissible    a 


.ult    1 


shot 


deceased. 


murder.— People 
122  Cal.  134,  143,  S4  Pac.  696. 
See  People  v.  Kern,  61  Cal.  244;  People  T. 
Brown.  76  Cal.  673.  18  Pac.  678. 

40.  Samt — Tendlag  ta  ahow  altereatlaa 
prior  to  knnlclde,  between  defendant  and 
third  party,  who  had  beaten  him.  and  that 
he  Immediately  caught  up  pistol  and  rushed 


.    It.    pre 


:  It  1 


when  character  ot  offense  is  ascertained  and 
determined. — People  v.  Belencia,  Zl  Cal. 
B44,   S46. 

SS.  Same — Same— Evldrnee  «(  latoslea- 
tloB  ■■  admloalble  upon  the  question  whether 
killing  was  wilful,  deliberate,  and  premedi- 
tated, for  purpose  of  determining  degree  of 
crime.— People  v.  King.  IT  CaL  SOT,   615.  87 


with,  and 

In  scuffle  killed  party  Interfering,  held  ad- 
missible, as  tending  to  show  stale  ot  his 
mind  at  time.- People  v.  McKay.  128  Cal. 
628,  630,  65  Pac.  594. 

•1,  Same— rpoB  qaeatloa  of  prevloaa  re- 
latloB  betvreea  deleadaat  and  dnrcaaed  with 
whom  he  had  previously  quarreled,  admis- 
sible, as  enabling  Jury  to  understand  imme- 
diate quarrel  In  which  homicide  occurred, 
although  there  was  notlilng  In  It  tending  to 
prove  malice.— People  v.  McKay,  1S2  Cal. 
628,  630.   5B  Pac.  B94. 

^.  Kllllag  of  pareat*  of  mordered  vrlte 
—Evideaee  ot.— Evidence  that  prisoner.  In- 
dicted tor  killing  of  his  wife,  immediately 
after  deed  went  to  house  of  her  lather  and 
mother,  and  deliberately  and  without  any 
warning  killed  them  both.  Is  admissible,  al- 
though he  could  be  convicted  only  for  of- 
fense with  which  he  was  charged,  namely. 
killing  of  his  wife,  evidence  being  relevant 

vant  by  reason  ot  fact  that  it  could  be  used 
to  eslabllsh  another  crime  for  which  he 
might  be  charged,  and  also  as  tending  to 
show  intent  or  motive,  taker 
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HDRDKB — EVIDBNCB—PHOVINCB   OF  JVRY. 


wiih  prcTfouB  threatH  agalnHt  family,  and 
&•  ihoWlDK  scope  of  his  threats. — People  v. 
Cnlg.  Ill  Cal.  460.  468.  44  Fac.  1B6. 

•3.  Lrl>«  l>  wait — Slal«B»iil  nade  by 
(•■rr^rntF  ImmedUtely  prior  to  homicide, 
while  BtaadliiK  Id  wait  for  deceased,  to  el- 
ffct  that  If  deceaaed  "comeB  out  of  houae 
we  will  shoot  at  him."  made  in  preaence 
and  taearlDK  of  other  confederates,  who  are 
*rn»ij  and  wait  assembled  with  witness  for 
purpose  of  killing,  and  who,  with  hitn,  ac- 
tual)]' killed  deceased  upon  his  comlns  out 
ttw  momenta  later,  held  admtsjLble.^Poople 
V,  Sine  Yow,  lie  Cal.  16S,  172,  78  Fac.  236. 

t4.  Where  murder  is  perpetrated  by 
meuii  of  polaon.  it  would  seem  to  be  neces- 
sary CO  establish  unlawful  intent  or  pur- 
poie  In  administration  of  poison. — People  v. 
Milton,  14B  Cal.  1119.  ITO,  78  Pac.  649.  Bee 
BKhtelhelmer  v.  State,  64  Ind.  128:  Moynl- 
han  T.  State.  70  Ind.  126.  St  Am.  Rep.  ITS 
ideclded  under  Indiana  statute,  language  of 

«&    Mtmmm  mtomtet  far  aiiliiwfal   Ulltnc. 

— Where  murder  Is  perpetrated  by  means  of 
poison,  lying  In  wail,  or  torture,  the  killing 
Furnlehes  evidence  of  wllfulnesB,  delibera- 
tion, and  premeditation,  as  clearly  shown 
by  provisions  of  code  declaring  murder  In 
lint  degree  to  be  all  that  is  perpetrated  by 
these  means,  or  any  other  kind  of  wilful 
Hod  deliberate  and  premeditated  killing. — 
People  V.  Milton.  14E  Cal.  1«9.  110,  IB  Pac. 
Hi. 

M.  Xlltsathn  or  vnalaktBenl— PrevlB>s 
»••«  efenraete*. — Evidence  In  mitigation  of 
(tanlshment  and  of  previous  good  character, 
and  fact  that  at  time  of  murder  prisoner 
was  intoxicated,  denied,  where  defendant 
had  pleaded  guilty,  circumstances  showing 
crime  as  beinK  deliberate  and  premeditated. 
—People  V.  Miller,  114  Cal.   10,  13,   4$  Pac. 

6T.  Evidence  held  aufflclent  to  -  support 
vtrdlct  of  guilty  of  murder  In  first  degree. 
where,  before  going  to  house,  defendant  had 
threatened  to  use  his  gun,  and  it  was  an 
open  question  whether  deceased  had  come 
to  house  In  pursuit  of  defendant. — People  V. 
Worthington,  133  Cal.  683,  686,  66  Pac.  S96. 
See  People  v.  Bruggy.  93  Cal.  47E.  29  Fac.  26. 
«8.  PmacdltatlBB — Bvldnee  of  threals, 
of   weapons,   search   for  vlc- 


e   of   i 


net  ol  using  11,  etc. — all  of  this  is  compe- 
tent to  prove  premeditation. — Respubllca  v. 
Mulatto  Bob,  4  Dall.  tPa.)  146,  4  V.  8.  146, 
1  1.  ed.  17S. 

M.  SaK(— Tkmts. — Fact  that  parties 
separate  themselves  does  not  destroy  effect 
of  threats  and  plans  made  by  defendant  with 

others  as  evidence  tending   to   show   guilty 

Intent.— People   v.   Wood,   146   Cal.    669,   668, 

79  Pac.  867. 

TV.     SbM( — Hausc— B^aeaec    »t    1  li  r  e  s  t 

»■*«  *rtM  fa  hmslHde  by  the  deceased,   to 


kill  him,  which  threat  was  communicated 
to  defendant.  Is  not  necessarily  admissible 
in  case  of  homicide,  as  homicide  may  have 
been  committed  by  means  of  poison  or  by 
lying  In  wait,  in  which  cases  such  evidence 
would  be  Irrelevant  and  Immaterial. — 
People  V.  Talng,  6S  Cal.  602.  603. 


Tl.     Sas 


threal*  made  by  defendant  against  life  of 
deceased  prior  to  murder,  admiasible,  as 
tending  to  prove  malice. — People  v.  Chavea. 
121  Cal.  134,  142,  G4  Pac.  B96.  See  People 
T.  Scogglns,  37  Cal.  676;  Peeple  v.  Hong  Ah 
Duck,   61   Cal.  3ST. 

72.  Sane  — Saase— pRTloBB  threats  at 
deteadaat  agalnal  de«eued  may  be  consid- 
ered In  considering  question  of  premedita- 
tion, where  evidence  shows  beyond  reaaon- 
able  doubt  that  such  threats  were  made. — 
People  T.  Williams,  41  Cal.  344,  262.  See 
People  T.  Lewia,  26  Cal.  GSl. 

73.  Threats  against  deceased  ai 
sible  In  evidence  to  show  malice 
against  another  person  are  only  admissible 
under  circumstances  which  show  some  con- 
nection with  injury  inHIcted  on  deceased. — 
People  V.  Suesser,  142  Cal.  364,  362,  76  Fac. 
1093.  See  People  V.  Beiy,  61  Cal.  223.  S  Am. 
Cr.  Rep.  608.  1  Pac.  643;  People  v.  Miller. 
121  Cal.  343,  53  Pao.  816. 

T4.  Same — Same  Threats  ■sainst  p»r- 
■aas  other  Ihaa  deeeaaed,  are  only  admis- 
aible  under  clrcumatances  which  show  some 
connection  with  injury  inflicted  on  de- 
ceased.— People  V.  Beiy,  67  Cal.  223,  6  Am. 
Cr.  Rep.  608,  T  Pac.  643;  People  v.  Seusser, 
142  Cal.  364,  862,  76  Fac.  1093. 

7S.  Preacne*  of  defeadant  at  tine  of 
eamBlaalan  of  erlma  may  be  shown  by  evi- 
dence of  articles  previously  in  posaeasion 
of   defendant,    found    at   place    where    ahota 

other  circumstances,  showed  that  he  waa 
one  of  party  which  fired  shot  which  killed. 
— People  T.  Wood,  146  Cal.  669,  663,  T9  Pac. 
367. 

70.  Preriona  aaKaslta  npoa  wife  may  al- 
ways be  put  in  evidence  in  trial  of  husband 
for  murder  of  wife,  as  throwing  light  on 
motive,  hatred,  and  malice.— State  v.  O'Nell, 
61  Kan.  661,  14  L,.  R,  A.  GEE.  33  Pac.  281.  See 
IIL  Painter  v.  People,  147  111.  444.  3t  N.  E. 
64.  Ind.  Slberry  v.  State,  133  Ind.  6T1,  33 
N.  E.  681,  Tex.  Hall  v.  State,  31  Tex.  Cr. 
Rep.  666,  21  S.  W.  368. 

TT.  Pmlnee  •(  JDIT — Draaheaneaa  eoa- 
sldnvd  br  Jury  In  determining  degree  of 
crtme,  only.— People  v.  Lewis.  36  Cal.  631, 
622. 

78.  Save— Mast  detenBlae  oa  to  wlltal. 
ele.,  itllllBK.— In  a  trial  for  murder.  Jury.  In 
determining  whether  there  waa  that  wilful, 
deliberate,  and  premeditated  killing  which 
constitutes  murder  In  first  degree,  may  con- 
sider fact  that  accused,  at  time  of  homicide. 
waa  Intoxicated.— People  v.  Hill,  lis  Cal. 
47,  49,  ES  Pac.  691. 
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7t.     9aMe— Miiat   dctrrmlnc   whetk*r   evl-  flnt  degree.  Unless  lucb  preBUmptlon  la  re- 

deaiw  awaoBta  ts  yroof  af  tact,  even  though  butted,    can    not    ba    aupported. — People    v. 

It  tenda  to  prove  that  defendant  has  Jn  some  Olbaon,  IT  C&L  181,  284. 

degree   admitted   or  conteBoed   participation  go.     Sa— v— WeakacM   at  mIbC  ««„   p>*- 

m    crime    with    which    he    elood    charged.—  doeed  by  vlalnu  sf  dMrued.— Instruction 

People    V.    Strong.    30    Cal.    161,    IBS.      See  to  jury,  that  il  they  believe  from  evidence 

People   V.   Carabln,    H   Cal.    438;    People   v.  ,hat  through  weakneaa  of  mind  or  by  tear 

Levlson,  IS  Cal.  »8,  T«  Am.  Dec.  606;  People  and  excitement  produced  by  violence  ot  de- 

V.  Ah  Fung,  16  Cal,  137;  People  v,  Wllllanis,  ceased    the    prlaoner    did    not   know    what 

IT  Cal.  US.  Ht.  effect   of   hia   act.   if   fatal,   would   be   with 

SO.     Sane — Qaeattan  aa  to  vttlfnlHeaa,  Ae-  reference    to    crime    of    murder,    they    rouat 

liberation,  aad  prpaiedltatlaa   Is  purely  one  find  tor  defendant,  la  erroneoua. — People  v. 

of  fact  lor  Jury  to  determine,  aa   Inference  Hurley,  8  Cal.  ISO,  S>1. 

from  all  clrcumslances  surrounding  act.—  g,.  B,„_B.„e  _  lu<netl«>  deflmlnc 
People  V.  Chew  Sing  Wing,  88  Cal.  288,  871,  „„raer  la  aeeoad  decree  Is  aufflclently  ex- 
SB  Pac.  1099.  See  People  v.  Tbarra.  IT  Cal.  pndt  when  It  adopCa  deflnltlon  given  In  this 
IKS,  171;  People  V.  Ah  Lee.  60  Cal.  S6.  section.- People    v.   Maugba.    149    Cal.    163. 

tn.     Snn« — aaeatloM   »f   dellberallaa   and  161.  SC  Pac.  117. 

preaiedllatloa    la    one    for    Jury.— People    v.  «.     i„tTmetio*    heM    aat    erraaeoaa  — A 

Valencia,    41    Cal.    6S1,    iSt.      See    People    t.  ekarve  that   -aay  kiad  of  aatawfal,  wlltaL 

Ah  Lee,  60  Cal.  16,  g«,  dellborale.  aad  pre.editBted  kUUas  U  mm,- 

82.     Saaie — aaeatloa   wkethcr   prlaoner   la  d*r  la  drat  desne"  la  cured  by  aubaequent 

Kntlty  of  Biordcr  la  tke  lint  or  ae«OBd  de-  part  ol  charge,  which  aCotes  lavr  with  clear- 

KTee    Is    properly    left    to    Jury. — People    7.  nesa  and   accuracy,   and  ahowa    that   It   was 

Murray.  10  Cal.  309,  310.  Imposalble  (or  lury  to  have  been  misled  by 

TV    iNRTKiirTroNa  to  ji'hy  ■"""  '"■^ruction,  aa  explained  by  charge  of 

IV.  INSTRUCTIONS  TO  JLRY.  court.— People  V.  Moore.  1  Cal,  80,  »S, 

8S.     iBBtraetlBaa    keld   emaeou— CkavKa  „      g^^^ — ^  ^^  de«r*w  •(  BDrder.  In- 

wUekl.  e™eo«  IB  part,  as  omitting  from  ,„„^„„„     ^eld     not     erroneoua.-People     v. 

deflnltlon  of  murder  In  first  degree  eaaential  j,^„d,„hall.  135  Cal.  144.  147.  6T  Pac.  316. 
qualities  of  deliberation  and   premeditation. 

la  not  cured  by  correct  deflnltlon  of  murder  9*.     An  instruction  that  where  the  killing 

m  flrat  degree,   where  two  parts  of  charge  '■   d"""   '"   '"»   perpetration   or   attempt  to 

are     contradictory.- People     v.     Wong     Ah  Perpetrate   one   of  the   felonlea  apeclfled   in 

Ngow,  64  Cal.  161,  164,  86  Am.  Rep.  69.     See  section  18S  of  the  Penal  Code,  the  Jury  has 

People  V.  Valencia,  41  Cal.  6B1.  ""  °P*>°"  but  to  And  the  killing  to  be  mur- 

wi  V  ■'"  '"  *''*  ''"t  degree.  Is  proper. — People  v. 

M.     Same— Aa  to  erime  nt  marde.  vi-k  efc  j 
icnerCB  the  qncBlloB  ot  drIlberailoK  and  In- 
tention   iB    erroneoua.-People    v,    Mllea.    65  "■     Saate— Aa      to      dUtlBcilom      bctweca 
Cal.    107.    109;    People    v.    Williams,    73    Cal.  ""r**'  •"  oeeoad  deRree  aad  maBslaocktcr, 
631    533    1G   Pac    97  drunkenness   Immaterial.   Instruction   Is   not 
erroneoua,    given    aa    follows:    "As    between 

SB.     Same — Aa  to  dlatlBetioB  belweea  ainr-       ,_. .        ,-.     ^      . . 

,               ..                       ...                  ,  murder    In     the     aecond     degree    and    man- 

dcr  IB  the  Bral  aad  aeeoad  dekreni,  tnstruc-  -i„,,„i,..,    rf..,„i— ,.„.=.  ^r  «w-_h   _  .        f„  ™ 

^.         .    . ,                               ...             .^         .       «„  Biaugnter.  drunlienness  of  oriender  can  form 

tlon   held   erroneoua. — Ppuple   v.   Dennis,   39  „_   ,   _,.,„   ,     _   ..         ,   , 

c.,.  .,5,  .a.:  P„p,.  V.  v.,„c,.. ..  c. ....  -jsi'rv.-  zr;.r'  Kr,rr.;".r.°. 

^°°'  being    without    malice,    express    or    implied. 

S«.     Same — Aa  to  Inteat  1b  eonailaatBB  of  and  without  any  admixture  of  deliberation." 

trUtur   OT    misdemeanor    resulting    in    homi-  — people  v,  Langton,  6T  Cal.  427,  429,  7  Am. 

clde.    Instruction   held   misleading  and   erro-  cr.    Rep,    439.    7    Pac.    843,       See    People    v. 

neoua,— People    v.    Munn,    66    Cal.    211,    216,  Nlchol,  34  Cal.  211.  21B. 

e  Am,   Cr.   Rep.    431,   3    Pac.    650,      See   Com-  „      ^   — *      .     a—    „  ..      _. 

...           „.   .    .         -„    ,,            ,r    ^      ..  ,  ••■     Saai* — Aa  to  draakeaaeaB  aa  bearing 

«T.     SaBie--Aa   lo    "evidence   at  eharaeier  struclion     held     not     erroneous.— People     v, 

only  considered   In  case   where  guilt   ot  ac-  Bruggy,  91  Cal,   478,  486,  29  Pac,  26;   People 

cused    la    doubtful."    instruction    held    erro-  y.    Vincent,    95    Cal,    415,    428,    30    Pac,    681; 

neous, — People  v,  Fenwick,  45  Cal.   287,  288.  people  v.  Lane,  100  Cal.  379,  390,  34  Pac,  86S; 

SH.     Sbdk — Aa  to  degree  of  mnrdrr  or  at-  People  V.    Young.    102  Cal.   411,   412.   36   Pac. 

fense   eatabilshed    by  the   evidence   held    er-  T70;   People    v.    Kloaa,    116    Cal.    567.    671,    4T 

roneouB.- People    v.    West.    49   Cal.    610,    611;  Pac.  469. 

People    V,    Ouance,    67    Cal.    164;    People    v,  BT.     Same— Aa  to  Inteat,  Instruction   held 

Hunt.  69   Cal.   430,    433.      See  People  v.   Gib-  not     erroneous. — People    T.     Kernaghan,    72 

son,    17    Cal.    183;    People    v.    Long,    39    Cal.  Cal.  609,  611.  14  Pac.  666. 

694,  69Ei  People  V.  Valencia.  43  Cal.  552,  BE6i  gg.     Saiae^Aa  to  InaaDlty  held  not  erro- 

People  V,  Woody,  45  Cal.  2B9,  891;  People  v.  neoua.— People  v.  Miller,  111  Cal    341    347    63 

Doyell.  46  Cal.  86.  97.  Pac.  816. 

TO.     Same — Tkat  tnn  Bere  fact  €tf  killlBg  Aa  to  luBBnlty  aa  a  defenae  la  ceaeral,  aee, 

r   sallly   ot  murder   In  ante,  f  26  and  note. 
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Tit.  Till,  eh.  I.I                         MVRDER — INSTRUCTIONS  TO  Jl'RT.  I  ISS 

••.     Sane — As  to  talcntloB  of  eoHBtltlnc  mentB  of  murder  In  both  degree*  tM  xlven 

■alnwfnl    act,    and    kllUnE    while    pursuInK  by   statute.— People   v.    Byrnes,    30  Cal.    208. 

auch   act.   conHtltutlns   murder.   Instruction  208. 

held    correct.— People    v.    Honshell.    10    Cal.  no.     laatriietlsaa    yroperlr    rafaaed.  —  In 

*^'  *'■  murder   case,    where   there    Is   no    evidence 

■M.     Same — As  ta  ktlllBK  of  nit*  peraaa  that   defendant   was   Intoxicated    at   time   ot 

■b    attcHpt    ta    eommit    felear. — Instruction  killing',    there  Is  nothing  to  Justify  lnstruc- 

to  Jury,  that  If  they  And  defendant  shot  nl  Hon  upon  law  as  to  elTect  of  Intoxication  at 

party,    not    necessarily    In    self-defense,    but  such  time,  and  It  !■  properly  refused. — Peo- 

unlawfully.     feloniously,     and    with     malice  ple  v.  Kloss,  116  Cal.  B67.  B73,  47  Pac.  460. 

Btorethoufcht,    but  missed   him,   and  thereby  j^^_     Sa^e As  to  dTaekraaeaa  aa  bb  ea- 

(hen  and  there  killed  a  third  party,  he  was       ease     tor     erbne. Instructloils     concerning 

court  otherwise  Instructed  Jury  as  to  dllfer-  required   In  murder  case,  where   there  Is  no 

«nt  degrees  of  murder  and   facts   neeesBary  cTldence  tending  to  Indicate  that  defendant 

-for    the    conviction.— People    v.    Craig,    111  was  intoxicated  when   he  killed  deceased.— 

Cal.    480,    4T0.    4*    Pao.    ISB.      See    People    v.  people    v.    Methever.    1S2    Cal.    S28,    SSI,    64 

Olaan.  80  Cal..ia2,  tl  Pac.  1!B.  Pac.  481. 

101.      Same — Aa  to  mailer,  ■■lent,  dellber-  na.     Same — Aa  to  mnrdrr  Ib  borKlarr.  or 

attaa,    etc..     Instructions     not     erroneous.-  ■■  aitcmpt  (o  esnmll  bargl  a  ry.— Refusal  to 

People  T,  lAmb.  IT  Cal.  S23:  People  v.  Humb-  give    Instruction    as    to    murder    committed 

lln,  OS  Cal.  101,  104,   8  Pac.  6S7.     See  People  after   burglary    or    attempt    to   commit   bur- 

V.   Long,    SB    Cal.    094;    People    v.    Doycll,    48  glary.  and  when  party  Is   In  flight,  held  not 

Cal.  85.   931  People  v.  Oallanar,    3  Cal.   App,  erroneous.— People  v.  Wardrlp,  141  Cal.  lES. 

411,   88   Pac.   814.  MI,  74  Pac.  741, 

ItO.      Samei — Aa    ta  murder  committed    by  lis.     Same — Aa    to   •edneUoa    of    wife    a* 

parties  eagajied  la  robbery.  Instruction   not  itrovoeallOB. — Instruction    to    Jury,     that    If 

open  to  objection  as  expressing  opinion  ot  they  believe  defendant  In  truth  and  In  fact. 

Judge    as    to    effect    of    evidence.— People    v.  when   he   killed   deceased,   believed   that   de- 

Vasqtiea,  49  Cal.  S80,  E82.  ceased  had  seduced  his  wife,  while  in  Itself 

IM.     Same — Aa  to  mardcr  la  tint  degree,  '"'    etcuse    or    sufflelent    provocation    to    ex- 

■Bd  BKeaaaTy  elemeats  of  deliberation  and  '^""''    murder.    If    they    believed    he    wholly 

premeditation,    Instruction   held   not   preju-  understood    and    could    control    his    act    at 

diclal  to  defendant  or  erroneous.- People  v.  "ine  <>'  homicide,  yet  It   Is  proper  for  them 

Olbson,  108  Cal,    468,   474.   S9    Pac,    804.      See  t"    '"Ite   ""^h    circumstance    Into    consldera- 

People  V.  Moore,  8  Cftl,  SO,  "o"    '"    arriving    at    degree    of    murder.    It 

lu       a.~. >.  J-  .....  -»  ><_.  k.*— ..^.  "ny-  "'  which  he  migbt  be  guilty,  and  also 

.  ,  :  J  trV  ?rrt  a  ^  r,  ^°  ^-nBlde"-  ""^*^  testimony  In  flxlng  pun- 
lVg7ee"h.r'^;h.y  2y  be  a.Tn«rnta"neou;  T7T  "  '^l^"  '"""l"  "V  "'^  T''^  '" 
"rTt^rLnd^rerneor-Prp;  '";  «""'"■«  cVVs^  "'"""-"""''"  '' 
Sueaser.  143  Cal.  36*.  864,  76  Pac.  1093.  See  "*■  "■"■«— Aa  to  threata  made  by  de- 
People  T.  Moore.  8  Cal.  90,  93,  94;  People  v.  fendant  against  the  life  of  the  deceased, 
Cotta.  49  Cal.  106.  170;  People  v.  Raten,  83  Instruction  refused  held  aufflclently  cov- 
Cal.  421.  43!;  People  v.  Bush.  SG  Cal.  129.  «"^  *'y  Instruction  given  by  court— Peo- 
133,  8  Am.  Cr.  Rep.  460.  3  Pac.  690.  P'«  '■  I>an'«l».  '">  Cal.  521,  822.  11  Pac.  S66. 

1«B.     Same — Aa  lo  tkrcata  after  rrconcll-  !">■     Instrnctloa  erroneoBaly  rctoaed-^.Aa 

latlom  belweea  partlea,  Instruction  held  not  «"  iBtoxieatioa.— In   murder  case.   Jury   may 

erroneous.— People    v.   Hyndman.    99   Cal.    1,  properly    be    Instructed    to    take    Into    con- 

7    33  Pac    TB2  sideratlon    fact    that   defendant,    at   time    of 

'                 ■             A,    ,          k  ,v           .  killing,  was   Intoxicated,    or  under  Influence 

„™,        "^~         to    v»   e     "   a    ease   eom-  ^^   intoxicating   liquors,    for    purpose  of  de- 

.ttted  eOBatllote.  marder  la  lira,  or  .ecoad  t^rmlnlnB  degree  if  crime  of  which  defend- 

*"^'    Tl^    "1     V  *""'""''    "'    '"■    '"■  ant   IS   guilty.   If  ho   Is   found   guilty   of   any 

structlon  held  to  be  harmless  errors-People  ^                         Instruction    I. 

V.     Knott.    132    cal     4  0      413     66    Pac.    164;  „^„,|b,^    error-People    v.    Hill.    123    Cal. 

People  V.  Long.   39  Cal.  094.  090.  ^^_   ^^_  55  p^^    gg, 

I«.     Same^Aa  to  word  "felon lOD*,**  Deed  ,,.      „„,    i„„,„,„,i.,,.    i«    ..i.o^=..    ».    *„, . 

I.  laatraetlaa.  held  not  for  that  reason  er-  ,    "^1     f'^'f    Instruction    In    charge    to   Jury 

roneous.— People  v.  Kloss,  lis  Cal.  607.  B77,  ["n'^ua    e"us™*'waB     not"takon  "flow       b 

47    Pac.    4s9.  reporter,    but   merely   led    up    to   Instruction 

108.     Clvea    la    laagBase    ol   aectloa    held  which     was    properly     taken    down.     Is    not 

not    erroneous.- People    v.    Woods,    147    Cal.  ground    for    reversal,    where    such    oral    in- 

266,   27B.  81   Pac.   862,   068.  siruction     did     not    affect     or    In    any     way 

lOS.     Word   "nalBWtal"   deSaed    before    It  qualify   the  charge  which  was   taken  down, 

was  used  does  not  constitute   error,  where  — People  v.  Leary.  106  Cal.  480,  416,  38  Pac 

court    had    previously    staled    to    Jury    ele-  24. 
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NISHHENT— FIXING    DEGREB.  [Pt.  I. 

§  190.  PUNISHMENT  OF  UURDER.  Every  person  guilty  o£  marder  in 
the  first  degree  shall  suffer  death,  or  confinemeDt  in  the  state  prison  for  life, 
at  the  discretion  of  the  jury  trying  the  same;  or,  upon  a  plea  of  guilty,  the 
court  shall  determine  the  same)  and  every  person  guilty  of  murder  in  the 
second  degree  is  punishable  by  imprisonment  in  the  state  prison  not  less  than 
ten  years. 

History:  Enacted  February  14,  1872,  founded  on  1 21  Criminal 
Practice  Act,  Stats.  ISSO,  p.  231;  amended  March  30,  1874,  Code  Amdts. 
1ST3-4.  p.  457. 

24.  Province    of    coort    and    jurj — As    to 
generally. 
25, 26.  Seme— DiBCtetion  vested  in  jury. 

27.  Same— Same— Where  •  evidence    shows 
murder  in  first  degree. 
2S,  291  Same — Jury  should  determine  how  and 
what. 
30.  Same — Same — Jury      arbitrarily      rec- 
oni mending  milder  puniahment. 
31, 32.  Same — Same — Where  jury  find  Ant  de- 
gree, but  can   not  agree  upon  pen- 
alty. 

33.  Same— Jury  having  failed  to  fix  grade 
of  crime  in  their  verdict. 

34.  Same — Legislature  baa  confided  povrer 
to  fix  punishraent, 

35.  Same — Question    whether    killing    whs 
perpetrated  witii  deliberation. 

36.  Same — Rule  requiring  fixing  of  degree 
JB  obligatory  on  jury. 

37.  Same — Same — As  to  anon. 

38.  Same— Same- As   to  attempt  to  com- 
mit burglary. 

30.  PuniBhraent— Any     fact     in     evidence 

may  be  conaidered  by  jury  in  fixing. 

10.  Becoinmendation   to   mercy — Effect   of 

41.  Veniict    of   jury — As   to    requirement 
that  it  fix  the  degree. 

42.  Same — Same — Verdict     can      not      be 
amended,  which  does  not  find  degree 


1.  Degree  of  murder — Can  not  be  deter- 

mined by  grand  jury. 

2.  Same — Determination  of  degree — Plea 

of  guilty. 
8.  Same — Same — Same — Evidence  not  re- 
quired. 

4.  Same  —  Same  —  Same  —  Hearing    evi- 

dence by  court. 

5.  Same — Same — Same— Voluntary  state- 

ment or  plea  by  the  accuaed. 

6.  Determining  punishment  for  murder — ■ 

As  to  evidence  admisBible. 

7.  Same  —  Same  —  Coprincipal   sentenced 

to  execution — Evidence   of   inadmia- 

8.  Same — Same— Value    of    life    of    de- 

deceascd. 

9.  Execution    of    death    penalty — As    to 

generally. 

10.  Instruction — As     to     penalties — Error 

cured  when. 

11.  Same — As  to  premeditation. 

12.  Same — As  to  recommendation  by  jury 

13.  Instruction     held     erroneous  —  Aa     to 

theory  of  prosecution. 

14.  Instruction  beld  not  erroneous — Aa  to 

duty  of  jury  to  decide  what. 
13.  Same — As  to  degree,  which  tells  jury 
that  where  there  is  want  of  detiber' 
ation. 

16.  Same — If  jury  find  defendant  guilty 

of  murder  in  fltat  degree,  with  ex- 
tenuating facts. 

17.  Same — Statement  6f  law  in  regard  to 

offense. 

18.  Judgment — Which    docs    not    find    the 

degree  of  crime. 

19.  Jnilgnient   held    sufficient  —  Although 

not  ahowiog  defendant  convicted  of 

20.  Murder    in    second    degree — Imprison- 

ment for  lite. 

21.  Omiasion    to    furnish    ,inry    with    all 

forms  of  verdict — Effect  of. 

22.  Plea  of  guilty — As   to  when  sentence 

23.  Same — Defendant    can   not    reconsider 

bis  plea  U'hcn. 


43, 44.  Same — As  to  sufficiency  of. 

45.  Same — Designating    degree    of    crime 

by  reference  to  indictment. 

46.  Same — Of  murder  in  first  degree,  ailent 

in  respect  to  penalty. 

47.  Same — Prepared    forms    of    verdict — 

Immaterial  error. 

48.  Same — Upon  motion  to  set  aside  ver- 

dict. 

Aa  4a  J»tlBable  honlcldr.  Bee,  post,  it  19G. 
»T  and  notes. 
An    (o  MHalanchtrr,  see,    poat,    |  1R2    and 
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PUNISHMENT    FOR    MURDER — DETERMINING    DEGREE. 

—      Dlherwlse  relevant  o 


X.  Sbhc — DetBrBlBBtloB  of  l*arree^[>lca 
•f  salltr. — Defendant  having  plead  BUllty 
to  an  Indictment  charKlng  Itlm  with  mur- 
der. It  IB  essential  lo  a  proper  pronounce- 
ment of  Judgment,  that  the  court  flrat  de- 
termine the  desreo  of  the  offense. — People 
V.  Bellou,  180  Ca).  TOG,  ISi  Pac.  420.  See 
People  V.  JefTernon,  63  Cal.  4G1:  alHo,  post, 
I  1132  and  note. 

See.  also.  par.  12.  this  note. 

9.  *lair  ^amfi  Tla^fi^lilTlrtf  Tf  aot  Fc* 
qnlrrd  by  the  statute  In  a  proceeding  to 
determine  the  degree  o(  the  crime,  there 
being  no  Issue  Joined;  but  the  court  has 
an  Implied  power,  under  section  197  of  the 
Code  of  Civil  Procedure,  to  take  evidence 
to  aid  In  such  determination. —People  V. 
Chew  L.anK  OnE,  Itl  Cal.  GBO.  39  Am.  St. 
Rep.  SB.  TE  Pac.  ISG:  People  v.  Bellou,  186 
Cal.    TOt.    182   Pac.   420. 

4.  name — Same — Same— HeariBc  evldeace 
by  the  eonrt,  after  a  plea  of  gullly  to  a 
charge  of  homicide,  to  enable  the  court  to 
determine  the  degree  of  the  offense,  does 
not    In    any    way    prejudice    the    defendant; 


0  purs 


I   evlde 

tlve  parties  as  Is  material  to  the  question 
of  degree,  and.  the  evidence  having  con- 
cluded, to  pronounce-  Its  determination 
thereon." — People  v.  Bellou,  180  Cal.  TOO.  182 
Pac.    420. 

5.  Haiae— Same — Sane — VolnntBrr  atate- 
meat  sr  vlra  br  Ike  accnacd  would  be  suf- 
ficient to  uphold  the  determination  by  the 
court  of  the  degree.  But,  even  in  such 
case,  there  must  nevertheless  be  a  deter- 
mination by  the  court  ot  the  degree,  there 
must  be  euch  a  determination  rcKardleas 
ot  the  character  or  nature  of  the  evidence 
by  which  Che  fact  la  Bscertalned.  "The 
proper  course  to  pursue 
has   pleaded  guilty 


1    degre 


or 


laid    I 


1    of    1 


not  admissible  tor  such  pun 
Witt,  170  Cal.  104,    148   Pac. 

to    exe«Dtloift^Bvideaee    of 


ieath.     It     la 


led,   convicted 
rslble 


error  for  the  s 
purpose  of  Influencing  the  Jury  to  Inflict 
the  death  penalty  on  the  accused,  to  Intro- 
duce such  convicted  principal  as  a  witness, 
and  ask  him  If  he  Is  In  the  state  prison 
under  sentence  of  death. — Slate  v.  Traumer. 
89  Nev.   142.  IE4  Pac.   SO. 

8.  Sane— Sbhc — Valae  *f  lite  of  4r- 
ceaaeA. — Whatever  evidence  may  be  Intro- 
duced for  the  purpose  of  enabling  the  Jury 
to  say  whether  the  punishment  shall  be 
death  or  Imprisonment  for  life,  evidence 
of  the  opinion  of  the  murderer  aa  to  the 
value  or  Importance  of  the  life  of  the  party 
murdered  by  him  can  play  no  legllimaCe 
part  in  his  favor. — People  v.  Luis,  ISS  Cal. 
18B,   110  Pac.  BBO. 

B.  EnecatlOH  of  death  ppaaItT — As  t» 
Keaerall;. — Warrant  Is  offlcer'a  authority, 
and.  so  far  as  It  recites  legal  Judgment,  is 
his  protection.  If  Judgment  directs  de- 
fendant to  suffer  death  "at  place  ot  public 
execution,"  such  direction  is  surplusage. — 
People  V.  Brown,  GR  Cal.  34G.  357. 

10.  las  I  roe  tl  on— As  lo  penalties  — Error 
cared,  irhm  after  Instructing  as  to  pen- 
alties for  murder  In  the  tlrst  and  second 
degree,   and   for   manslaughter 


193.   ; 


the 


and  a 


>   the  I: 


e    question    of    the    guilt    i 

the       accused. — People 
.  App.   415.    ISO   Pac.   844. 


uestlon    of 
ilch    he    is 


guilty,  and   this  should   be  done   for  a   two- 

Intent  to  kill  and  the  act  of  killing  should 

fold  reason,   vli.;    (1)    To   ascertain   and    de- 

be given  in   the  language  Indicaled  In   Peo- 

termine the  degree  of  the  crime.      (!)  Where 

ple   v.   Maugha.    148  Cal.    253.    SS   Pac.    J8T.— 

the    accused    pleads    guilty    of    murder,    for 

People  V.   Helms.  152  Cal.   5<S.   93   Pac.   93. 

the    Just   and    proper   exercise    by    the    court 

13.     Same— «■  to  reeomnendatloa  of  Jarr 

of  Its  Judgment  or  discretion  as  to  whether 

and  what  should  control  or  Influence  them 

the  penalty   shall    be    thai    of   death    or    Im- 

In reaching  a  concluxlon   upon  the  question 

prisonment    for    life."— People    v.    Paraslie- 

vopolis.  —  Cal.  App.  — ,   183  Pac.  68B. 

to   mercy   and   the   assessment   ot   a   penalty 

of   life  Imprlsonmenr   Instead  of  death.   Is  a 

salltr.  see  par.  18,  this  note. 

direct  or  admonish  the  Jury,  it  being  a  mat- 

ter   entirely    within    the    discretion    ot    tho 

tlon   ot    the   Jury   under   the   provisions    of 

section  190  ot  the  Penal  Code  as  to  whether 

recommendation   to   mercy   Is   not  a  matter 

murder    shall    be    that    of    death    or    of    life 

Slnlc   V.   Thome.    39   I'tah    208,    117    Pac.    58. 

evidence     as     is    admissible    on     the     Issues 

Ann.  Cas.  I91SD,  10,  US  Pac.  286. 
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theory  of  the  prosecution  vraa  that  larceny 

the 


the 


n  did  n 


jctlon 


larsed  was  c 


Iclde 


imltted  In  the  perpetration 
erpetrate   another    felony," 
People   V.   Helma,'  ISi   Cal. 
'48.   BS   Pac.    S9. 

14.  InKtractloB  krid  not  erramesaa — Aa  to 
\wtr  of  Jnry  to  decide  whether  defendant 
hould  suffer  death  or  coDtliieinent  In  state 
•n  far  life,  and  that 


their 


leld    I 


People  T,  liTurbach,  «t  Cal.  3ES.  STl.  30  Pac. 
«0S:  People  V.  French.  S9  Cal.  16«,  1T».  10 
Pac.  378;  People  v.  Ah  Qe  Tun?,  SB  Cal. 
144,  147.  24  Pac.  860;  People  v.  Bawden. 
90  Cal.  1«5.  197,  17  Pac.  304;  People  v. 
Chaves,  133  Cal.  134,  111,  El  Pac.  G9fi.  8a« 
People  V.  Hunt,  69  Cal.  430,  136;  People  v. 
Jones,  S3  Cal,  168;  People  v.  French  (Cal. 
Auk.  S9.  I88G),  7  Pac.  S33,  824;  People  T. 
Brick,  S8  Cal.  190.  S  Pac.  8!>S;  People  V. 
Olsen.   80  Cal.  112.  ISS,  20  Pac.   ItG. 

IB.  Sune^-Aa  to  decree,  wUeli  tella  la>r 
tlwt  wkere  there  ■■  ■  waat  of  dellberatloa 
It  \r  murder  In  second  datfree,  when  «uch 
clrcumatancea  would  amount  only  to 
manslaughter,  la  not  prejudicial  or  erro- 
neous, where  verdict  finds  prisoner  guilty 
of  murder  tn  firat  degree. — People  v.  O'Neal, 
ST  Cal.  )7a.  379,  T  Pac.  TOO.  See  Paopla  T. 
Swift,    60   Cal.    348.    G   Pac.    EOS. 


IS,     San. 


-If  jDFy   flad  detea 


Tided  aa  declare 
to   the  Jury,   can 


— Statrnrat  of  law 


,  with    Bome 


luntary  Intozlca- 
Cal.  1E8,   ITD. 


not   Had    the 

>ried.— People 
»,  S8S.  29  Pac. 
IG  Cal.  38: 
People  V.  Campbell.  10  Cal.  129;  People  T. 
Jererson.  S2  Cal.  462;  People  v.  Travers.  78 
Cal.  680.  S8Z.  IG  Pac.  293;  People  v.  O'Nell, 
78  Cal.  383.    30   Pac.  7DG. 

■t  held  alimelrat  —  AlthoDch 
luw  ihnt  deteDdnat  had  been 
Fonvletrd  of  nnrder  In  Drat  degree,  where 
It  states  BPnernl  oRense.  murder,  at  which 
he  was  convicted. — People  V.  MoNulty,  S3 
Cal.  427.  444,  26  Pac.  B97,  2»  Id.  61.  See  Ei 
parte  Murray.    43   Cal.   4GG; 


18.  JadKBent— Which  dor 
dCKFec  of  erltne  will  be  re 
V.  Lee  Yune  Chong.  91  Cal.  I 


JadcBi' 


3n,   17    C 


.    127. 


2].  OBlaaloB  to  (anlah  Jary  with  all 
fonaa  of  verdict,  appearing  unintentional. 
Is  not  error,  as  law  does  not  make  11  part 
of  duty  of  Judge  to  furnish  forms  of  verdict 
to  Jury.— People  V.  Hill,  116  Cal.  6(1,  6T0, 
48   Pac.  711. 

31.  Plea  •(  callty— Aa  *■  whea  aeafeaH 
TaUd^Where  prisoner  pleads  guilty  to  In- 
dictment for  murder,  which  speclfles  no 
degree,  sentence  to  twenty  years'  Imprison- 
ment Is  not  nullity  upon  Its  face  for  reason 
that  degree  of  crime  la  not  apecined.  as  It 
will  be  presumed  that  court  proceeded  to 
witnesses    In    order    to    determine 


,  83  Cal 


25.  ftaaie— Dcfeadaat  eaa   aat  r*eoaatder 

hU  pica  of  guilty  after  court  has  fixed  pun- 
ishment.—People  V.  Lennox,  67  Cal.  113,  116, 
6  Am.  Cr.  Rep,  641,  T  Pac.  160.  See  PeopU 
T.  NolL  10  Cal.  1(4. 

S4.  Provlarc  ot  e*arl  aad  fnrr — As  t* 
geBcrally. — Court  should  never  attempt  to 
control  discretion  allowed  Jury,  under  this 
section,  to  flx  degree  of  crime,  aa  to  pun- 
ishment by  death  or  Imprisonment  In  state's 
prison  for  life,  by  presenting  to  them  rea- 
sons for  exercising  it  In  one  mode  rather 
than  another.— People  v.  Ross,  114  Cal.  2E(, 
168.  6(  Pac.  119.  Bee  People  v.  Hunt.  G9 
Cal.  480,  433;  People  v.  Uurback.  S4  CaL 
309.  371,  30  Pac.  808;  People  v.  Kamanu, 
110  Col.   600,   B13.   41  Pac.  1090. 

Aa  to  laatraelloB  reapcetlBg  reeommeada- 
tlaa  to  Biercy,  see  par.  12,  this  note. 

BimdattOB  to  aaercy  by  the  Jury,  sea  par. 
3D,   this  note. 

H.     SaMc— -DiacrcttfM    veated    I*    Jary    by 

this  section  Is  limited,  at  most,  to  deter- 
mining which  of  two  punishments  eball  be 
Inaicted.  and  Is  to  be  employed  only  where 
Jury  la  satisfied  that  lighter  penalty  should 
be  Imposed. — People  t.  Welch.  49  Cal.  ITl, 
178. 

26.  Jury  Is  Invested  with  discretion  by 
code  to  pronounce  such  sentence  ai  will 
relieve  defendant  from  extreme  penalty  of 
law.  but  auch  discretion  la  not  arbitrary 
one,  and  Is  limited  to  determination  which 
of  two  punishments  should  be  Inflicted,  and 
is  lo  be  employed  only  when  Jury  is  satis- 
lied  that  lighter  punlahment  should  be  Im- 
posed.— People  V.  Brick.  68  Cal.  ISO.  191, 
8  Pac.  868.  See  People  v.  Nlchol,  34  Cal. 
Ill,  2IS;  People  v.  Welch,  48  Cal.  174.  179; 
People  V.  Jones.  63  Cal.  168,  170. 

vldeaec 


an.  Harder  la  aeroBd  deirre* — laiprlsoB- 
Beat  tor  life  may  be  Imposed. — In  re 
Aievedo.  —  Cal.   App.  — ,  183   Pac.   962. 

Aa  to  Murder  Ib  drat  degree,  without 
requiring    sen- 


I  death,  asa  par,  42,  1 


9    defendai 


190,    191.   8    Pac. 


uilty   or  r 


-Wher 


■vldeni 
-   In   llri 


lOt  aho 

w  extenuating  clr- 

ts.  Jury 

t  degree,  and 

ilbillty 

of    lliing    pu 

nlsb- 

n    to    this    etTt 

■eople 

V-     Brick.     69 

Cal. 
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PCVISHHBNT— RECOMMENDATION    TO    HERCV. 


•  IM 


C>1.  191.  198.  IT  Pac.  tOt.  See  People  v. 
Welch,   4»   C«l.   J74.   171. 

Aa  t*  power  of  Jair  to  dlsncard  cTlleBcc 
»nd  And  suiUy  o(  a  lower  degree,  see,  ante. 
I  187,  note  par.   411. 

Aa  t*  where  Jnrr  orbltrarllT  reCDainead 
BlMer  paalahHFBt  and  dlacrellon  Of  court 
to  Impose  maximum  penalty,  ae«  par.  SO, 
thia  note. 


2&     Saute — Jnrr    akanld    letervlBe 

all    tbe   clrcumatancee   before    them, 
prope 


9   la 


ind   def 


to  determine. — People  v.  Ah  Lee,  40  Cal. 
8G,  i6.  See  People  v.  Gibson,  17  Cal.  283; 
People  T.  Valenrla,  4t  Cal.  iit;  People  T. 
Woody,  tB  Cal.   28B. 

3«.  BaB»— Rnle  t««iilTliiK  ■>■■«  of  de- 
■ree  U  obllcaiory  ob  lary. — Rule  la  made 
obligatory  on  all  juries  before  whom  any 
person  indicted  for  murder  shall  be  tried, 
that  they  must  specify  degree  of  murder, 
and  there  Is  no  exception  Co  it. —People  v. 
Marquis,  IS  Cal.  IS;  People  v.  Campbell. 
it  Cal.  12B,  13S;  People  v.  JefTerson.  52  Cal. 
4SZ;  People  v.  O'Ncll.  T8  Cal.  3iS.  20  Pac 
70G:  People  v.  Lee  Yune.  Chong.  »4  Cal. 
378,  HI.  28  Pac,  T76.  See  Robertson  v. 
State.  42  Ala,  609:  Wagee  v.  Stale.  8  Mo. 
4S5:  Dick  V.  State,  3  Ohio  St.  89;  Parka  v. 
State,   1  Ohio  St.   101. 

See  par.  41,   this  note. 

8ee,   poat.   ]  115T  and  note. 


— People  V.  Gibson.  17  Cal.  183.  2S5:  People 
V.  Foren,  ZE  Cal.  861.  304;  People 
T.  Hartlnei.  19  Cal.  ITS,  281,  5  Pac.  201. 
See  People  v.  Raten,  68  Cal.  421.  4!E;  People 
T.  Rico.  180  Cal.  S8G,  181  Pac.  863;  People 
V.  Lutterell.  IS  Cal.  App.   419.   183   Pac.    681. 

IS.  Jury,  by  their  verdict,  not  only  as- 
certain guilt  or  Innocence  of  prisoner,  but 
when  they  And  him  guilty  of  murder  In 
first  degree  they  determine  whether  he 
shall    aufter   extreme    penally    or    Imprison' 

ment. — People  v.  Atherton.  Gl   Cal.  49G.  490.        era,  73  Cal.   680.   IG   Pac.   198. 
See  People  v.  Welch,  49  Cal.  174.  „      pMalaliMeiit—Aii*'     ra< 

M.     San* — Bmrnt—Iary  arbilrarllT  rc«n> 


— See   People  v.   Coch,  83  Cal.  617^ 

ailt    nnrKlarr.   same    rule.— People   v,    Trav- 


quate  reason,  or  for  no  reason  at  all.  where 

murder  Ih  flrat  degree.- People  v.  Hurtado, 

the    facts    and    circumstances    clearly    call 

03   Cal.   288,   296. 

for    the    maximum    penalty,    the    court    may 

exercise  Its  dlacrellon  and  refuse  to  follow 

fllcted,  see  pars.  G-S,  this  note. 

the    recommendation.— State   v.   Thorne.    41 

Utah  414,  Ann.  Cas.  ISIGD,  90.  120  Pac.  380. 

npoB       eonri,— Mere       fact       that      prisoner 

decree,   hat  can   Bot   avree  Bpon  "prHaKy — 

was     sentenced     to     undergo     Imprisonment 

Where    Jury    agree    that    prisoner    is    guilty 

for  lite  Is   no  ground  for   reversal  of  judg- 

of  murder  In  (Irsl  degree,  but  can  not  agree 

was    more    severe    than    It    ought    to    be.    as 

life,     or    they    do    not    declare    that    punish- 

disclosed   by    evidence.— People    v.    HutT,    72 

ment     shall     be    such     Imprisonment,     It     is 

Cal.    117,    119.    IJ    Pac,    lOS.       See    State    v. 

court's     duty     to     pronounce     Judgment     of 

Thorne,    41    Utah   414.   Ann.    Cas.    1916D,    SO, 

death,     as     Jury     need     not     declare     death 

on  Imprisonment,  as  where  verdict  Is  silent 

to.  see  par.  13,  this  note. 

,!■    to   power    ol    eaort    to    dlarecard,    see 

32.      Verdict  of  first  degree  murder  with- 

par. 30,   this  note. 

out   provision   as  to   the   punishment   Co  be 

Inflicted,   requires   the   imposition  of  a  sen' 

that    It    fli    the   degree.  —   Verdict    of   Jury 

tence   of  death.- People  v.   Rollins,   179  Cal. 

must      find      degree      of      guilt.— People      V. 

733.  179  Fac.  109. 

Outeveras.    48    Cal.    18,    2S. 

33.      Sbbc — Jary  havlBK  failed  to  «a  Ktm4r 

See  par.  36,   this   note. 

of  eriBie  Ib  their  rerdlel.  the  court   should 

order    them     to    retire    and    return     specific 

■meBded.    irkiek    doea    Bot  .flBd    degree    of 

34. 


I   deeree. — People   ' 
-    Leglalatnre 


confinement  in  state  prison  for  life  to  ab- 
solute discretion  of  Jury,  with  no  power 
reserved  to  court  to  review  their  action  In 
that  respect. — People  v.  Leary,  106  Cal.  480. 
490,   39  Pac.  14. 

3S.  Saae — ftaeettOB  whether  kllllBs  was 
perpetrated  with  dellkerattok  and  premedi- 
tation tiecessary  to  constitute  It  murder  In 
flrat  degree  la  peculiarly  province   of  Jury 


■   foil' 


ig.  94  Cal.   379.   383.    29   Pac.   T70 

SatBe^Aa    to    aallleleBey    oC 

We  the  Jury. 


t  is  K 


y  of  n 


jrder 


when  they  agree  th* 
And  their  verdict.— People  v.  Buckley,  < 
Cal.    341.    342. 

44.     Verdict   as   follows:      "We   the   Jur 
decide      the      defendant    .    ■     ■    guilty      i 
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charged,    the    penally 

for  lite/'  erroneous,  as  not  apetltyln^  the 
dCKree.— People  V.  O'Nell.  78  Cal.  38B,  3K9. 
20  Pac.  7<)G.  See  People  v.  Campbell,  40 
Cat   IIB. 


be    Imprlsopment      of  verdict,  but  neglected  to  ffl*e  a>  one  ti 
guilty     of    murder    in    aecond    degree, 
deflned  such  murder  in  general  cbarge.  I 
can   not   be  said  to   be  error,   where   no 
Jectlon    was    made    by    defendant    or 


49.  Same — Dealcnallnc  dciree  of  erlni* 
*T  rcterenee  to  ladlvtiBciit,  as  where  thay 
And  him  "guilty  of  the  crime  charged  In 
the  Indictment."  la  not  sufflelent  compli- 
ance With  ctatute— People  v.  Campbell,  40 
Cad.  lis,  IIS.  See  People  v.  Marquis,  1& 
Cal.  38;  People  t.  lyee  Tune  Chong.  H  Cal, 
379.  »86.  M  Pac,  778. 

M.  Sane  —  Of  aarder  la  Hist  drsrec, 
■lleat  ia  reapret  tB  reaaltT-,  court  must  Ben- 
tence  prlaonor  to  death, — People  v.  French, 
e»  Cal.  189.  10  Pac.  378,  379.  See  People 
V.   Welch.   49  Cal.   1T7.  186. 

47.  Same—PTeiiarcd  fans  •(  rerdlet — 
iBiaaterlal  «rr*r. — Where  defendant  was 
prosecuted  for  murder  In  llrst  degree,  and 
court   prepared  and   gave  Jury   three  (orms 


o  ini 

by  him  as  to  what  verdict  jury  ahould  ren- 
der, or  as  to  what  constituted  murder  In 
first  or  second  degree,  or  manslaughter,  or 
as  to  province  of  Jury  to  And  him  guilty  of 
a  less  crime  than  that  charged. — People  v. 
Worden.    113   Cal.   fi69,   6T4,    4&   Pac.   844. 

<tct,  made  upon  day  flied  (or  pronouncing 
Judgment,  court  properly  refused  to  grant 
continuance  (or  purpose  of  procuring  s.ffl- 
davlts  as  to  newly  discovered  evidence  and 
misconduct  ol  Jury,  unleeH  defendant  should 
give  reasonable  grounds  for  his  belief  that 
affldavUs  could  be  obtained,  and  that  they 
would  show  matter  entitled  to  be  consid- 
ered upon  anch  motion.— People  ».  Ross,  114 
Cal.    IGE.  168,    BC   Pac.   219. 


§191.  PETIT  TREASON  ABOLISHED.  The  rules  of  the  common  law. 
distinguishing  the  killing  of  a  master  hy  his  Bervant,  and  of  a  husband  by  hia 
wife,  aa  petit  treason,  are  abolished,  and  these  offenses  are  homicides,  punish- 
able in  the  manner  prescribed  by  this  chapter. 

History:  Enacted  February  14,  1ST2,  founded  on  1 39  Criminal 
Practice  Act.  Stats.  1S50,  p.  233;  amended  by  Code  CommlBBlon,  Act 
Marcb  16,  1901.  Stats,  and  Amdts.  1900-1,  p.  246,  held  imconstituUonal, 
8Pe  history,  %  B,  ante. 

§192.  MAlfSLAUaHTEB  DEFINED.  VOLTTKTABY  AND  INVOLUN- 
TARY UANSLAUO-HTER.  Manslaughter  is  the  unlawful  killing  of  a  human 
being,  without  malice.     It  is  of  two  kinds: 

1.  Voltmtary — upon  a  sudden  quarrel  or  heat  of  passion ; 

2.  Involtmtary — in  the  commission  of  an  unlawful  act,  not  amounting  to 
felony;  or  in  the  commission  of  a  lawful  act  which  might  produce  death,  in  an 
unlawful  manner,  or  without  due  caution  and  circumspection. 

History:  Enacted  February  H,  1872,  tounded  upon  and  embodying 
tbe  materia)  portions  of  9E2^  23,  24,  2G  Criminal  Practice  Act,  Stats. 

am.  p.  231. 


MANSLAUGHTEB. 
I.  In  Geneul. 

II.  MassuiI'ohteb — Carelessness,    Pboto- 
CATioN,  Etc. 

in.    I.VD1CTMEKT. 

IV.  Evidence. 

V.    iNSTKrCTION    TO    JtllT. 

VI.  VERDirr     OP     .TvRT  —   Acqufttal     OF 

Higher  Grade,  Effect. 
I.  In  Genehau 

1,2.  CIsBBificHlioQ  immaterial. 
3,4.  Definition  of  manHlaugliter. 

5.  Heat  of  paBsion^Reflueing  offense. 

6.  Miiriler     anrl     manslaughter — Comple- 

mentary offenses. 

7.  Murder  distinguished  from  manstaugh- 


8.  Murder  includes  manslaughter. 
6.  Theory  of  procedure, 

10.  Same— Probable    cause— When    certifi- 

cate should  issue. 

Pbovo- 

11.  Absence  of  malice  and  deliberation — 

Distinguishes  manslaughter. 

12.  Same — Words  of  provocation. 

13.  Carelessneaa — Death  resulting  from. 

14.  Same — As    to    manslaughter    resulting 

from  defective  construction. 

15.  Same — Recklessly  handling  loaded  fire- 

IS.  Crime — Reduced  to  manslaughter  when. 
17.  Death  ensuing  in  pursuit  of  unlawful 
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mahslauobteiu^n  genbraIu 


U.  Joint  assault  made  upon  deceased. 
19.  Kiilin); — Aa  result  of  attempt  to  com- 

50,  Same — Aa   result   of   mistake   by   cle> 

fendant. 

51.  Same — Aa  result  of  unlawful  act. 
2S.  Same — Not  baviag  been  inteuded. 

23.  PTorocatioD — Must  be  of  what  charae- 

Z*.  Same — To   reduce   voluntary   and   un- 
lawful killinfr. 
is,  Besistiug  an  unlawful  attempt  to  ar- 


IIL  iNUCtMBHT. 

27.  For  murder—Which  is  used  ai  subeti- 

tnta. 
ZS.  Murder    and    maualaugbter — Included 

under  indictment  for  murder. 
39.  Need  not  Htata  class. 

30.  Party  may  be  eaoTieted  of  manslaugh- 

ter— Under   gonaial   indictment   for 
murder. 
IV.  EnvKNCE. 

31.  As  to  ^neiallj. 

J2.  Admission  by  accused. 

33.  Burden  of  proof. 

34.  Evidence  that  threats  had  been  made. 
Y.  IssTKUCnONS  TO  JUBY, 

35.  As  to  conspiracy. 

36.  As  to  difTereoee  between  murder  and 

manslaughtei:. 

37.  Aa  to  heat  of  paasion. 

3!.  Same — Sufficiency  of  provocation  for 

jury. 
3d.  As  to  involuntary  manslaughter. 
40.41.  As  to  malice. 

42.  Same — Use    of    word    "malice"    in 

sense  of  ill-wiU. 

43.  As  to  manslaughter — Erroneous. 
44,45,  Same — Not  erroneona. 

46.  Aa  to  voluntar}'  manslaughter. 

47.  Bequeated   instruction — A  modification 

proper  when. 

48.  Same — Aa  to  heat  of  passion — Where 

defendant  aggressor. 

49.  game — Same — Where      evidence      not 

warrantinf;. 

50.  Same — As    to    manslaughler,    properly 

refused  when. 

51.  aame — Same — Harmless  error. 

52.  Same — That  jury  may  convict  of  sec- 

ond degree  or  manslaughter. 
VI.  TOMCi  OF  JUBV— AogUITTAL  OF  HlOHEB 

Degkek,  Effect. 
53.  Acquittal  of  higher  degree — Whea  ef- 
fected. 
H.  8wne— New   trial— Can    be    tried    for 
lower  grade  only. 


55,  56.  Same — Same — Evidence   ahowiug   mur- 

57.  8ame~-8ame— Writ  of  prohibition, 

58.  Of  involuntary  manalaughter. 
5B.  Of  manslaughter. 

60.  Upon  joint  indictment. 
I.  IN  QENERAU 
1.  CiaHtneatlan  iBinatrrUl.  —  This  sec- 
tion does  not  distinguish  between  the  kinds 
of  tnanslBUifhter  in  describing  the  punish- 
ment and  the  question  bh  to  whether  any 
caae  falls  under  ons-head  or  the  other  does 
not  appear  to  be  material  and  a  Judgment 
or  conviction  should  not  be  reversed  be- 
cause the  appellate  court  may  not  be  able 
to  classify  the  manslaug-hter  as  being  vol- 
untary or  involuntarj'.  The  question  Is 
whether  or  not  the  evidence  shows  the  de- 
fendant to  be  Kullty  of  manslauKhter. — 
People  V.  Huntington,  B  Cal.  App.  Ill,  Sie, 
B7   Pac.   780. 

3.  While  Involuntary  manslaughter  may 
bo  commuted  in  two  dtfferent  ways  there  [h 
DO  dlBtlnctlon  In  the  degree  of  turpitude 
characlerlilng  the  crime.  In  other  worda 
the  crime  la  the  same  whether  the  killing 
be  committed  In  the  execution  of  an  un- 
lawful act.  etc..  or  In  the  execution  of  a 
lawful  act.  etc..  or  where  death,  not  wil- 
fully or  Intentionally  produced,  la  never- 
theless caused  by  the  gross  or  culpable 
negligence  of  the  defendant — negligence 
which.  In  degree,  goes  far  beyond  that  neg- 
ligence merely  which  suRlcea  to  Impose  a 
civil  liability  for  damages  as  to  constitute 
It  criminal  negligence  for  which  the  party 
guilty  of  It  may  be  held  criminally  liable.— ^ 
People  v.  Sldwell.  29  Cal.  App.  IZ.  154  Pac. 
£»0. 

a.  DEnnttlan  ot  maBaiaiightpT,  — Man- 
slaughter In  the  unlawful  killing  of  human 
being  without  malice,  express  or  implied, 
and  without  any  mixture  of  deliberation, — 
People  V.  Payne,  S  Cal.  941,  143, 

4.  Manslaughter  is  the  unlawful  killing 
Of  a  human  being  without  malice. — People 
T.  Wilson,   29   Cal.   App.   ESS,   lEI   Pac.   37T. 

K.     Heat   of   pouloa— Rpdnelng   offraar.— 
Heat    Of    passion    under    which    homicide    Is 
tted.    reducing    the    offense 


lughlo 


Is 


Ion  for  the  Jury  to  determine  from 
the  facta  and  circumstances  established  be- 
fore them,  under  the  present  state  of  the 
law  In  this  state,  —  People  v.  LiOgan.  17E 
Cal,   4E,   1S4  Pac.  li!l. 

Aa  Id  imatmcf Iob  relative  ta  heat  of  yaa- 
•tOB.  see  par.   SB,  this  note. 

S,  MBFder  and  maBalaaglitei  —  Conayle. 
nealarr  oRenae*. — The  code  makes  murder 
and  manslaughter  complementary  offenses 
in  so  tar  as  the  unlawful  killing  of  a  human 
being  may  be  with  or  without  malice.  Yet 
the  courts,  disregarding  these  dellnltlona 
hold  that  murder  Includes  manalaughter.  in 
so  far  that  one  who  Is  charged  with  having 
unlawfully     killed    a    human     being    with 
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malice  may  be  convicted  of  having  dona 
an  unlawful  klllins  without  malice,  with- 
out variance  »r  Inconaletency. ^People  v. 
Shlmonaka,   18    Ci,l.   App.    121,    IIG    Pac.   317. 

7.  Hardrr  dlsilBEBlahed  tnB  mma- 
■laaKhter- — Malice  la  dlstlneulshlnK  char- 
acteristic between  murder  and  manslaug-ti- 
ter.  aa  without  malice  crjme  doea  not  reach 
higher  degree  of  murder.— People  v.  Munn. 
<6  Cal.  211,  211,  6  Am.  Cr.  Bep.  *tX,  S  Pftc. 
650. 

8.  llHrder  Inelsdee  BBBelBnchter.  —  A 
verdict  of  manslauBhter  may  be  properly 
found  on  an  indictment 'for  murder,  murder 
neceBaarllr  includlns  m a nulaug-hter. ^-Peo- 
ple V.  Shlmonaka,  16  Cal.  App,  121,  US  Pac. 


ft.    TkeaiT  of  vraee^nre  la  that  law  which 
la   to  Kovern   Jury   must   come   from   court 

alone,    but   It    la   within    discretion    of   court 
to    allow    defendant's    counael    to    read    law 


make 


0  law 


relatlns     to     inetructlona. — People 
namme,   t  Cal.  Unrep.   12T,   it  Pac.   »S.   gs. 

10,  Same — Probable  «Hc — Whea  ecr- 
tlKeate  •hoald  luDe.— Certlflcale  of  prob- 
able cause  should  not  be  refuaed  upon  crim- 
inal appeal  whenever  there  la  room  lor 
honest  dllTerence  of  opinion  as  to  existence 
of  any  prejudicial  error  in  proceedings  lead- 
ing to  conviction,  and  In  all  cases,  except 
capita]  ones.  It  Is  duty  of  trial  Judge  to 
grant  certlflcate,  notwithstanding  his  own 
opinion  that  record  Is  free  from  error. — 
People  V.  Qallanar.  144  Cal.  6S«,  T9  Pac.  27S. 
See  In  re  Adams,  81  Cal.  1S3,  167,  22  Pac 
647. 

II.  MANSLAUQHTBR  —  CARBLBSSNKSS, 
PROVOCATION.    ETC. 

11.  Absence  ot  BBlIee  and  dellberatlan— 
DIetlasntsbes  KBnslaaghtrr  from  murder, 
but  does  not  alter  presumption  as  to  un- 
lawful character  of  the  kllllng.--People  v. 
Lamb.    IT  Cal.   133,   324. 

13.  SBBe—^erde  of  pr*r»catl*B.  however 
grievous,  will  not  reduce  homicide  from 
murder  to  manalaufthter. — People  v.  Lynch, 
101  Cal.  as.  231,  3E  Pac.  880.  See  People 
T.  Turley,   50  Cal.    469.   471. 

18.  Carelrssness — Urslh  resultlBS  from. 
— Party  may  be  guilty  of  msnslaughter, 
under  some  ciroumatances.  by  his  mere 
carelessneaa;  but  such  rule  would  not  apply 


from  detective  esniifractlali  of  building,  aee 
People  V.  Buddpnsleck.  103  N.  Y.  4ST,  67 
Am.  Rep.  786.  9  N.  E.  44. 

IS.  Sane — Recklesair  handUag  loaded 
flrearB  by  reason  of  which  it  la  discharged, 
wounding  another,  from  which  wound  he 
dies,  the  crime  ta  manslaughter  under  the 
above  section.— People  v.  Searle.  33  Cal. 
App.  228.  164  Pac.  gls,  Sfe  Henderson  v. 
State,  08  Ala.  35,  IS  So.  148;  Slate  v.  Hardle. 


47  Iowa  I4T.  20  Am.  Rep.  40t,  1  Am.  Or. 
Rep.  134:  Murphy  v.  Com.,  IG  Ky.  L>.  Rep. 
SIG,  22  a  W.  849;  Robertson  V.  State,  70 
Tenn.  (3  Lea)  237. 

IS.  CHhc — ^Rc^aeed  to  auuntaBChter 
wkea  the  mortal  blow  Is  struck  In  heat 
of  paaalon,  excited  by  quarrel,  sudden,  and 
of  sucb  violence  as  to  amount  to  adequate 
provocation. — Peopla  v.  Crowey,,  B6  Cal.  36,. 


kill,  makes  ofTenae  murder  or  manslaughter, 
as  Intended  oftenae  Is  letony  or  misde- 
meanor.—People  V.  Munn,  85  Cal.  JU,  214, 
t  Am.  Cr.  Rep.  431,  8  Par.  850.  See  Smith 
T.  State,  88  Me.  48,  SE.  54  Am.  Dec.  107; 
Wellar  v.  State.  SO  Mich.  l«. 

18.  Jolat  ■■■•nit  BBdt  n»an  dveeBBrd, 
who  dies  from  efTects  of  blows  received 
from  one  or  other,  or  from  both,  of  parties 
EMsaulting  him,  they  are  properly  found 
guilty  ot  manslaughter,  especially  where 
one  of  such  defendants  was  aggressor  and 
homicide  was  not  committed  In  self-defense. 
— People  v.  Weber,  (8  Cal.  S91,  S03,  S  Pac 
679. 


Ab    t*    < 


1 182    and 


As  t«  verdict   a|Mn  }*lnt   iHdletaent,  see 

par.   60,   this  note. 

it.  Killing— As  reaalt  af  ntleniiit  to  «■■- 
ml(  felonr.  namely,  abortion,  does  not  con- 
stitute manalaughtar.  under  statute.- — 
Huntington  v.  Superior  Court,  8  Cal.  App. 
288.  00  Pac.  HI,  144.  See  People  v.  Hunt- 
ington, 138  Cal.  281,  364,  TO  Pac.  2S4;  People 
V.   Balkwell,   143  Cal.   359,   283.  78   Pac.   1017. 

3*.  Sanr — Ae  rmvtt  at  ulBiakr,  by  de- 
feadant,  who  mistook  deceased  for  fugitive, 
who  had  Just  previously  committed  lelony. 
and     where     killing     waa     without     malice. 

to  more  than  manslaughter. — People  v.  Me- 
lendrei,   129  Cal.  S49.  651.  82  Pac.  109. 

31.  Same — As  reanlt  af  nulawfol  act, 
committed  without  due  caution  and  circum- 
spection, although  involuntary.  Is  man- 
slaughter.— People  V.  Denomme,  6  Cal. 
L'nrep.  227.   66  Pac.   98,  99. 

23.  Same — Kot  havlnK  been  iBlrndrd,  but 
resulting  from  unlawful  act  not  amounting 
to  felony,  Is  manslaughter,  and  not  murder. 
—People  V.  Munn,  66  Cal.  311.  214.  8  Am.  Cr. 
Rep.    431,   3    Pac.    660. 

3S,  PravocHlIn— Mnel  Ik  af  wlut  cknr- 
■cter. — Provoi'Btlon  must  be  of  such  char- 
acter as  would  be  naturally  calculated  to- 
arouae  and  excite  the  paaslons.  In  order  to 
reduce  falonloua  homicide  from  grade  of 
murder  to  that  of  manslaughter,  upon 
ground  of  sudden  quarrel  or  heat  of  passion. 
and  it  must  be  shown  that  party  acted 
upon  smart  of  sudden  passion  and  resent- 
ment.—People  V.  Bruggy,  93  Cal.  478,  4T8, 
SB   Pac   28. 

24.  Sane — To  reduce  valnntery  nnd  na- 
Unfnl    killing    tO    grade    of    manslaughter. 
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■udden  heat  of  passion  In  slarer  must  havs 
been  cauaed  by  aerlouB  and  highly  provok- 
ing Injury,  apparently  suRlclent  Co  have 
aroused  IrrestBtible  Impulse  to  kill  In  rea- 
sonable belnK.  such  Impulse  as  excludes 
Idea  of  premeditation. — People  v.  Menden- 
ball.  135  Cal.  344,  347.  «T  Pac.  326.  See 
People  V.  Freeland.  t  Cal.  SS.  St;  People  v. 
Hurtado,    63   Cal.    i»»,    t32. 

m.  RcelnlDc  >■  oBlBwInl  atteairt  ta 
nrrest^~One  who,  kills  another  while  re- 
■latlnK  attempt  unlawlully  to  arrest  bim 
la  sullty  of  manslaughter  only,  and  not 
murder,— IlL  RatTertr  v.  People.  S9  111.  Ill, 
II  Am.  Rep.  GDI.  73  111.  37.  Mesa.  Common- 
wealth V.  Carey.  SE  Mass.  (13  Cuah.)  Hi. 
Mo.  Roberts  v.  State,  14  iSo.  138.  56  Am. 
Doc.  ST.  Tenn.  Tackett  v.  State,  S  Yerg. 
392,  34  Am.  Dec.  632.  Tes.  Johnsoa  T.  Stat*, 
G  Tez.  App.   43. 

M.  Sadde>  efiKba^— WIieK  law  dtat*- 
either   manalaughler    or 


ther 


be    I 


intei; 


lent    of 

when  mortal  blow  Is  struck  In  heat  of 
passion,   excited  by  quarrel,   sudden,  and   of 

provocation,  law  disregards  actual  Intent, 
and  reduces  offenge  to  manslaughter. — Peo- 
ple V.    Free],   48   Cal.    tSS,    4ST. 


DBder  Indlrtaicnt.  —  Indictment  charging 
that  defendant  "did  deliberately,  wilfully, 
and  unlawfully  kill."  etc.,  Includes  both 
voluntary  and  Involuntary  manslaughter, 
and  where  verdict  of  Involuntary  man- 
■laUBbler  Is  found  thereunder,  euch  verdict 
does  not  constitute  fatal  variance. — People 
T.  Pearne.  IIB  Cal.  164,  ISB,  EO  Pac.  3T«. 

29.  N*rd  aot  sfatc  elass. — An  Indictment 
charging  that  accused  did  wilfully,  unlaw- 
fully, and  feloniously  kill  and  murder  a 
human  being,  la  sufficient  without  stating 
whether  the  offense  was  voluntary  or  In- 
voluntary manslaughter. — People  v.  Bones, 
IS  Cal.  App.  419,  170  Pac.  lit. 

M.  Partr  may  he  eonvleted  of  maa- 
■laDgkter— ITnder  gen  era  I  ladlctment  far 
narder.  Indictment  for  murder  answering 
as  good  Indictment  for  manslaughter. — 
FeopU  T.  Miller,  12  Cal.  SSI,  194. 
IV.    EVIDENCE, 

II.  Ah  ts  geaerally. — The  general  rules 
of  evidence  applicable  In  a  trial  for  murder 
will  govern  on  the  trial  of  an  Indictment 
charging  manslaughter  or  under  an  Indict- 
ment or  Information  charging  murder  to 
establish  the  crime  of  manslaughter. — See, 
ante.  1 187.  and  note.  Part  III. 

S2.  AdMlaalOB  by  aeeaaed  that  about  the 
lime    the    deceased    was    wounded   be   was 


handling  a  loaded  Winchester  which  was 
accidentally  discharged  Is  suinclent  to  sus- 
tain a  verdict  of  the  Jury  Qnding  the  ac- 
cused guilty  of  homicide  through  failure  ja 
his  part  to  exercise  due  care  and  circum- 
spection handling  and  discharging  the  fire- 
arm, which  conduct  amounted  to  criminal 
negligence. — People  v.  Searle.  )S  Cal.  App. 
8I».  1G4  Pac.  SIS. 

SS.  Bnrden  sf  mroat  is  on  accused  to 
prove  clrcumstancee  in  mitigation,  excuse 
or  Justlflcatlon,  where  a  homicide  has  been 
shown,  because  the  law  presumes  malice 
where  a  homicide  Is  shown. — People  v.  Rob- 
erts, S  Cal.  543;  People  v.  March.  ■  Cal.  643: 
People  v.  Knapp.  71  Cal.  1.  11  Pac.  791; 
People  V.  Bush.  71  Cal.  603,  It  Pac.  781: 
People  v.  Bearle,  it  Cal.  App.  tSB,  164  Pac. 
«t». 

M.  ETldeaee  that  threat  was  nade  by 
deceased  against  life  of  defendant  ahould 
be  allowed,  especially  where  threat  becomes 
an  important  circumstance  In  determining 
question  by  whom  affray  was  begun,  as  ver- 
dict of  murder  or  manslaughter  may  depend 
upon  It.— People  v.  Allvtre.  66  Cal.  t«3.  2S5. 
See  People  v.  Arnold,  15  Cal.  476;  People  v. 
Scogglns,  IT  Cal.  <76. 

Am  to  threats  generally,  see,  ante,  [1ST, 
note  pars.  lftO-194. 

V.  INSTRUCTION  TO  JURY. 

SB.  Aa  ta  eanaplraey  to  commit  felony 
held  not  erroneous.— People  v.  Olsen,  80 
Cat.   122,  12E,  ts  Pac.  135. 

30.  As  te  dlSereaee  betweca  nardcr  aad 
maaataiighter. — Instruction  that  difference 
between  murder  and  manslaughter  lies  In 
presence  or  absence  of  malice,  which,  like 
any  other  fact,  may  be  logically  Inferred  by 
Jury  from  facts  and  circumstances  legally 
proved,  weapon  used,  acts  Of  defendant  at 
time,  and  his  previous  acts  and  conduct.  Is 
not  erroneous.— People  T.  Samsels,  61  Cal. 
99,  100.   4   Pac.  lOSl. 

3T.     A>    to    beat    of    paaaloa Instruction 

by  court  that  this  heat  of  passion  must  be 
such  a  passion  as  would  naturally  ba 
aroused  In  the  mind  of  an  ordinarily  rea- 
sonable   person    under    the    givi 


further  admonish  the  Jury  that  the  ac- 
,cused  can  not  be  permitted  to  set  up  h's 
own  standard  of  conduct  to  Justify  or  ex- 
cuss  himself  because  his  passion  was 
aroused,  unless  the  Jury  believe  that  the 
facts  and  circumstances  were  sulHclent  to 
arouse  the  passion  of  an  ordinarily  reason- 
able man,— People  v.  Logan.  176  Cal,  45,  lfi4 
Pac.  1121, 

As  to  heat  at  Fasslaa  redtielng  grade  a( 
ofleaae,   see   par.    5.    this    note. 

SS.  Saaie — SnUpleacr  •(  pravoratloii  tor 
Jurr- — Where  the  Jury  are  properly  In- 
structed that  a  felonious  homicide  may  be 
from  murder  to  manslaughter  on 
und  of  sudden  quarrel  or  heat  of 
It  Is  error  to  further  Instruct  them 
er  of  law  "that  any  trivial  provoca- 
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tian  which  in  point  of  law  amounts  to  an 
■aaault  or  even  a.  blow,  will  not  reduce  the 
crime — from  murder  to  tnanslauKhter."  The 
■uRIclency  of  the  provocation  was  a  ques- 
tion of  Tact  for  the  Jury. — People  v.  Jones, 
160  Cal.  S6T,  117  Pac.  ITS. 

S».  As  *o  InvolBBtary  manalaaKhtcr. — 
The  portion  ol  this  section  deflnlng;  Invol- 
untary manelaUKht«r  might  well  be  omittea 
In  B.  case  of  homicide  where  the  defendant 
seta  up  self-defense,  but  It  Is  nan-prejudl- 
clal  where  It  could  not  have  misled  the  jury, 
though  being  fully  Instructed  In  other  por- 
tions of  the  charge  as  to  the  right  of  self' 
defense  and  the  right  of  a  defendant  to  act 
upon  appearances. — People  T.  Lee,  IS  CaL 
App.  4B,  SI,  108  Cal.  738. 

40.  As  ta  KBllec  being  Implied,  although 
erroneous,  held  not  to  prejudice  defendant, 
where  he  waa  merely  convicted  of  man- 
BlBUghter,  although  charged  with  murder. 
—People  V.  Bollng,  81  Cal.  880,  iEl.  23  Pac. 
411.  See  People  v.  O'Neal.  ST  Cal.  3T»,  T 
Pac.    780. 

41.  An  erroneous  Instruction  as  to  malice 
on  the  trial  of  an  Indictment  for  murder 
held  Immaterial  on  appeal  from  an  order  on 
motion  for  new  trial  after  a  verdict  of  man- 
Blttughter,  since  malice  Is  not  an  element  of 
the  offense.— People  v.  Sblmonaka,  IS  Gal. 
App.  124,  11G  Pac.  82T. 

ot  lU-wlll. — Objection  to  use  of  word 
■■malice"  as  used  In  Us  popular  sense,  as 
denoting  mere  hatred  and  lll-wllt,  and  not  aa 
denoting  any  Intent  to  do  unlawful  act  with- 
out legal  Juatiflcatlon  or  eicuse.  Is  Im- 
material.— People  V.  Taylor,  36  Cal.  8fi5.  SSS. 

43.  Aa  to  ■unslBiuiliter  erToneomi,  held 
to  be  on  appeal. — People  v.  Pearne,  118  Cal. 
164,  15B,  BO  Pac.  SIS;  People  v,  Thomson. 
14G  Cal.  71T,  720,  79  Pac.  43B;  People  V, 
Haughs,  148  Cal.  8G3,  SH,  SO  Pac.  187. 

44.  Sa^f — Nst  CTT<Me«ne  held  on  appeal. 
—People  V.  Kernaghan,  72  Cal.  809,  612,  14 
Pac.   6S8. 

4G.  Instruction  on  subject  of  manslaugh- 
ter, using  words  "not  Intentional,"  held  to 
be  correct,  although  use  of  words  is  In- 
conslBtent  with  former  decisions  of  court — 
People  V.  Kernaghan,  72  Cal.  G09,  Sll,  14 
Pac.  BSS, 

49,  Aa  to  volOBtary  iBBBslBBKhtrF. — In- 
struction to  Jury  as  to  reduction  of  a 
felonious  homicide  from  grade  of  murder 
to  thai  of  manslaughter  upon  ground  o( 
sudden  quarrel  or  heat  ol  passion,  held  not 
to  be  erroneoUB.— People  v.  Bruggy,  93  Cal. 
478.   48D,   28  Pac.  2S. 

47.  Rcqarstrl  iBetrnctloB — .A  nadlflcB- 
tloa  praprr,  when. — Instrui^tion  requested, 
to  elfeci  that  unless  evidence  establishes 
tact  that  killing  was  unlawful  and  with 
malice  aforethought,  they  must  acquit,  la 
properly  quallfled  by  adding  "of  crime  of 
murder."— People  r.  Williams,  76  Cal.  206, 
308,  17  Pac  211, 


48.  Sbkc— Ab  la  keat  af  »bs 
ictcBdBBt  BsxTcaBor. — Instruction  (hat  If 
Jury  have  reasonable  doubt  whether  the 
killing  was  In  heat  of  passion,  created  by 
provocation  supposed  to  be  auftlclent  to 
create  an  irresistible  passion  In  reasonable 
person,  or  In  defenae  of  his  life  or  person, 
they  should  acquit  Is  properly  refused, 
where  defendant  waa  aggressor,  upon 
ground  that,  killing  being  committed,  pre- 
sumption of  guilt  arises^  and  onus  Is  laid 
on  prisoner  of  his  proving  Innocence,  anff 
this  can  not  be  done  by  raising  doubt  In 
minds  of  the  Jury,  but  by  establishing  fact 
by  preponderating  proof. — People  T.  Stone- 
cKer.   6  Cal.   406,   410. 

49.  Same — Sbhc — Wken  evIdrBM  km 
WBF»BBtlBg.— Instruction  that  if  prisoner 
did  kin,  unlawfully  and  without  malice. 
upon  sudden  quarrel  or  In  heat  of  passion, 
killing  would  not  be  murder,  but  man- 
slaughter, la  properly  refused,  where  un- 
disputed facts  did  not  warrant  ft,  and  Its 
only  purpose  would  have  been  to  turn  at- 
tention of  Jury  from  case  before  It  to 
imaginary  one. — People  t.  Turley,  60  CaL 
469,  470. 

EW.  Same— Ab  t«  mauUiBKktet,  v»»erly 
refBBcd. — Court  may  properly  refuse  an  In- 
struction upon  ground  of  manslaughter, 
where  there  Is  no  evidence  In  record  which 
could  by  most  liberal  Interpretation  be  held 
to  reduce  crime  to  that  grade,  and  there- 
fore to  Justify  such  verdict.— People  v.  Fel- 
lows, 122  Cal.  233,  240.  54  Pac.  380,  See 
People  V.  Welch,  48  Cal.  174;  People  v. 
Turley.   60  Cal.   469. 

ni.  SBBie  —  Bamc  —  HarBtlcBa  *rr*>.  — 
Where  court  directed  Jury,  unless  they 
found  defendant  guilty  of  murder  In  either 
degree,  to  acquit  him  altogether,  he  can  not 
complain  of  refusal  of  Instruction  relating 
to  evidence  necessary  to  And  verdict  of 
manslaughter,  as  it  Is  presumed  that  Jury 
will  perform  their  duty,  and  acquit  If  they 
have  reasonable  doubt  of  his  guilt  of  mur- 
der,— People  V.  Brown,  S  Cal.  App.  178.  81 
Pac.   870. 

S3.  Sane-^That  Jbtt  aiay  coavtet  «1  sec- 
OBd  decree  BBBslangbtcr — Refusal  of  the 
court  to  give  Instruction  to  effect  that  Jury 
could  And  defendant  guilty  of  murder  In 
first  or  second  degree  or  of  manslaughter, 
(a  not  erroneous,  where  from  evidence  It  Is 
clear  that  crime  of  manslaughter  Is  not  In- 
volved, and  Jury  would  not  have  been  war- 
ranted In  rendering  such  verdict, — People 
V.  Lee  Gam.  69  Cal.  EBZ,  656,  7  Am.  Cr. 
Rep.   SI,  11    Psc.   183. 


5S.     ACflBlttBl    Bf    higher    offease— When 

effected.— Conviction  for  manslaughter  and 
acquittal  on  charge  of  murder,  and  verdict, 
although  general  In  Its  terms,  by  legal 
operation  amounts  to  acquittal  of  higher  of- 
fense charged  in  Indictment.— People  v.  Gor- 
don, 99  Cal.  227.  230,  33  Pac.  901.  See  Peo- 
ple V.  ailmore,  4  Cat.  SIS.  SO  Am.  Dec.  620; 
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Apgar,  IG  Oil.  tt»;  Hurt  T.  State,  2&  MIbb. 
37«.   El  Am.  Dec.   IIG. 

M.  >■»( — New  trial— Caa  be  tried  for 
lawer  srade  ealr. — Where  deCondnnt, 
charKed  with  murder,  was  convicted  of 
manalauKhtar,  and  on  appeal  new  trial  waa 
ordered,  he  can  only  be  tried,  on  second 
trial,  upon  charge  at  manalaushter,  since 
be  had  been  acquitted  at  charge  of  murder. 
— Hunllnston  v.  Superior  Court,  G  Cal.  App. 
ail,  90  Pac  141,  143.  See  People  T.  OUmore, 
4  Cal.  STB,  SO  Am.  Dec.  610;  People  v.  Ifc- 
Farlane,  138  Cal.  481,  i»t,  11  L.  R.  A.  346, 
71  Pac.  G6S,  71  Pac.  48. 

S5.  Saaac  —  Saaic  —  BTldeaec  akowlaK 
^Mrder. — Wbers  delendant  upon  the  nrst 
trial  ffaa  convicted  of  mans  laughter  which 
conviction  was  upon  apcieal  set  aside  and  a 
new  trial  granted  and  by  reason  of  which 
the  defendant  could  not  be  convlcled  of  the 
crime  of  murder  In  either  the  first  or  second 
deKree.  a  conviction  of  manslaughter  upon  « 
subsequent  trial  will  be  upheld  although 
the  evidence  may  show  the  killing  to  have 
been  the  result  of  the  doing  of  an  unlawful 
act  amounting  to  felony  and  so  Justifying  a 
verdict  of  guilty  of  murder. — People  v. 
Huntington.  8  Cal.  App.  SlI,  620,  ST  Pac.  710. 

G(.  It  &  killing  Is  with  malice  or  tore- 
thought  It  la  murder  but  it  le  ateo  man- 
slaughter because  by  the  very  deftnltlon  of 
the  statute  it  1>  an  unlawful  killing  of  a 
human  being  and  the  statute  should  not  be 
given  such  narrow  technical  iflterpretatlon 
as  to  hold  that  a  conviction  of  manslaughter 
can  not  stand  because  the  evidence  would 
sufHclent  to  Justify  a  conviction 
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eople  V,-     HuntlnctoT 
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App. 


88,    SO    Pac.    141, 


98.  or  lavolnittanr  KaBBlaaskter-^rea. 
■pirae]'. — Where   membere   of  trades   union 

aaaaultea  person  not  member  of  union,  and 
as  result  of  euch  assault  person  assailed 
died,  held  that  conduct  of  defendants  In- 
cluded either  felony  or  misdemeanor,  If 
found  guilty,  and  It  was  for  Jury  to  say 
which  of  these  offenses  was  committed,  and 
whether  same  was  result  of  conspiracy  or 
not,  and  when  that  conspiracy.  If  such  there 
was,  began. — People  v.  Holmes,  118  Cal.  444, 
4eO.  60  Pac.  616. 

W.  Of  ^uiaslaagkter  Is  equivalent  of 
finding  of  not  guilty  of  charge  of  murder. 
— People  V.  Muhlner,  HE  CaL  303.  307.  47 
Pac.  188.  See  People  v.  Qllmore,  4  Cal. 
178,  80  Am.  Dec.  BSD;  People  v.  Apgar,  IG 
Cal.  IBB;  People  v.  Oordon,  9S  Cal.  !2T,  11 
Pac.  901;  Huntington  v.  Superior  Court,  G 
Cal.  App.  188,  SO  Pac.  141.  141;  People  v. 
Huntington,  8  Cal.  App.  Sll,  810,  97  Pac. 
(70. 

M.  Vpom  ialat  iBdletKeat  in  trial  for 
murder  wai  returned  Upon  conviction  of 
Involuntary  manslaughter  aa  follows:  "We 
Qnd  a  verdict  of  guilty  agalnat  all  the 
Others  named  In  the  Indictment,  to  wtt. 
against  [here  naming  several  defendants), 
and  find  a  verdict  of  'Involuntary  man- 
slaughter,' 'not  a  felony.'  aa  charged  and 
laid  down  by  the  court  under  the  head  of 
Involuntary  manslaughter,  and  pray  the  ex- 
treme mercy  ol  the  court  In  Its  sentence 
md  punishment,  and  so  say  we  all";  use  of 


the 


L  felon] 


leld  t 


B  this  c 


1  glv. 


L     It 


would  follow  that  a  verdict  of  manalaughte 
could  be  upheld  where  the  killing  was  In 
the  doing  of  an  unlawful  act  not  amounting 
to  felony  but  not  wherein  the  unlawful  at:t 
did  amount  to  felony.— People  v.  Hunting- 
ton, 8  Cal.  App.  eil,  el8.  ST  Pac.  760. 

ST.  S«Me  —  Same  —  Wrtt  ol  wraklbltlsa 
will  lie  to  prevent  trial  on  charge  of  mar- 
der,  where  defendant  haa  in  former  trial 
been  convicted  of  manslaughter. — People  v. 


surplusage,  as  it  did  not  lie  with  Jury  to 
declare  Involuntary  manslaughter  "not  a 
felony"— character  of  olTense  being  flxed 
by  statute— and  that  where  evident  Inten- 
tion of  Jury  was  to  convict,  general  verdict 
of  guilty  of  Involuntary  manslaughter 
should  stand.—^People  v.  Holmes,  118  Cal. 
444,  448,  GO  Pac.  6TG. 

aaaanlt  npoa  deceased,  see  par. 
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gl93.    PUNISHMENT  OF  HANSLAUGHTEfi.    Manslaugliter  is  punish- 
able by  imprisoDment  in  the  state  prison  not  exceeding  ten  years. 

S2e   Criminal 


PTTNISHMENT  FOE  MAN8LAU0HTEE. 

1.  Punishment- — Either  elass  of  manslaugliter. 

2.  Same — ^Sentence  for  term  of  ten  years. 

As  to  HBuUnghter,  see.   ante,    1 19S   and 


-Eltker  elaaa  of  maa. 
iKhler  being  the  same.  It  Is  not  preju- 
al  error  for  the  trial  Judge  to  neglect 
lubmtt   to   the  Jury   a   form   of   verdict 


both  for  voluntary  and  Involuntary  man- 
slaughter, although  the  evidence  was  such 
as  to  Justify  such  a  BubmlsBlon. — People  v. 
Bones,  SE  Cal.  App.  429,  ITO  Pac.  1(0. 

3.  Same — HeBteaeIng  from  one  to  tea 
T^n  under  provisions  of  section  116B,  post, 
la  erroneous  because  the  above  section 
Axes  no  minimum  term. — People  V.  Lee,  18 
Cal.  App.  811.  ITt  Pac.  IGS. 


§194.    DECEASED  BIUST  DIE  WITHIN  A  YEAR  AND  A  DAY.    To 

make  the  killing  either  marder  or  manslaughter,  it  is  requisite  that  the  party 
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die  within  &  year  and  a  day  after  the  stroke  received  or  the  cause  of  death 
administered;  in  the  computation  of  which  the  whole  of  the  day  on  which  the 
act  was  done  shall  be  reckoned  the  first. 


MURDER— DEATH  WITHIN   YEAJl  AND 
A  DAY. 

1.  Acts  sufficient  to  constitute  murder. 

2.  Murder — When  deemed  committed. 

3.  Practice — Rule  of  eFideDce, 

4, 5.  Same— lodictment,  trheii  sufitcient. 

6.  Same — Piosecution,  when  not  allowed  to 

show  death  from  injuiy. 

7.  Same— Record  mint  show  death  resulting 

witbin  a  year  and  a  day. 

are  InOlellon  of  mortal  wound  with  felo- 
nious Intent  and  death  enaulnr  therefrom 
wIChiD  year  and  a  day.— People  v.  Sleventon. 
S  CbI.  2T3.  2Td.  See  People  v.  Aro.  S  Cal. 
ZOT,   85  Am.  Dec.   503. 

3.  Mard«^-Wh«D  4tnmra  eommUttA. — 
Day  on  which  ai^t  was  committed,  and  not 
one  on  which  death  In  consequence  of 
wounds  resulted,  Is  the  day  on  which  mur- 
der  Is   properly   to   be   charged. — People   y. 

om,  e  Cal.  Gs?,  sag. 


Aa    1 


line,    see    Ker 


merely,  and   need  not  be  mentioned  In  In- 
dictment.— People  V.  Uurphy,  tt  Cal.  62.  GS. 
4.     BmBc — iBdletHMt,    wh«B    ■■■leleBl. — 

Indictment  «ufnclent  If  man  of  ordinary 
iDtelllsence  can  understand  therefrom  that 
under  such  circumstances  as  show  felonloui 
intent  mortal  wound  was  inlllcted  by  de- 
fendant upon  deceased,  of  which  wound  he 
died  within  year  and  a  day. — People  v.  Do- 
lan,    »   Cal.    ETS.   CSl. 

E.  Indictment  charginK  the  prisoner. 
"feloniously,  wilfully,  maliciously,  and  of 
hlB  malice  aforethought,  with  Bhootlng. 
Idlllng,  and  murdering  one  Enoch  Barnes," 
on  a  given  date,— auffleiently  avers  that 
deceased  died  upon  date  mentioned,  with- 
out HpectfyinK  that  he  died  within  year 
and  a  day. — People  r.  Sanford,  43  Cal.  !S, 
tl.     See   People  y.  Cronin,   H   Cal.  191. 

«.  Saae— Praoceptlaii  wlU  mot  b*  allowed 
t«  ahaw  that  deceased  died  of  Injury  re- 
ceived, unless  he  dies  within  year  and  a 
day.— People  v.  Murphy,  39  Cal.   S2.  SB. 

7.  Same — Record  mumt  aksw  dcalk  wlth- 
Ik  ■  year  aad  d  day.— That  deceased  died 
within  a   year  and  a  day  after   he  received 


Cyc.  Civ.  Code   (Zd  ed.},  {10  and  note. 

3.  Pmcdee— Rale  af  evidence. — Require 
ment  that  It  muse  appear  that  party  die 
within  year  and  a  day  Is  rule  of  evldenc 

§  195.  EXCUSABLE  HOMICIDE.  Homicide  is  excusable  in  the  following 
cases : 

1.  When  coinmitt«d  by  accident  and  misforttine,  in  lawfully  correcting  a 
child  or  servant,  or  in  doing  any  other  lawful  act  by  lawful  means,  with  usual 
and  ordinary  caution,  and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of  passion,  upoii 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat,  when  no 
undue  advantage  is  taken,  nor  any  dangerous  weapons  used,  and  when  the 
killing  is  not  done  in  a  cruel  or  unusual  manner. 

l-ilstory:  Enacted  February  14.  1872;  aroeoded  by  Code  Commla- 
Blon.  Act  March  1H,  1901,  Stats,  and  Amdts.  1900-1.  p.  446.  held  uncon- 
Btltutlonal,  see  history.  !  S.  ante. 


EXCUSABLE  HOMICIDE. 

],  Homieide   committed   upon   sudden   com- 
bat. 
2, 3,  Practice — lustruction  as  to  accident  and 
misfortune,  when  proper, 

4,  Same — Instruction — Aa     to     burden     of 

5.  Same — Same — As  to  eieusable  homicide. 


mlawful    I 


Blltuting;  defense  In  Ian- 
proper. — People  V.  BuBh- 
5.  it  Phc.  1Z7.  Sii. 
dant      teaCllled     that     he 
accident.  Instruction  that 


.  Perdue.  49 


sumed  I 

wise  shown  by  evidence,  and  that  If  defend- 
ant lillled  deceased,  law  presumes  he 
Intended  to  kill  him,  unless  It  Is  shown  by 
evidence  that  his  intention  was  other  than 
his  acts,  indicated,  and  will  not  hold  him 
EulltlesB,  is  erroneous.  In  taking  away  from 
jury  question  of  accidental  killing.— People 
V.  Qrlll,   3  Cal.  App.  611,  St  Pac,   613,  S14. 
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It  by  Boma  atronKsr  proof  In 
clable  degree  than  the  proot  s 
cutlOD,"  held  erroneouH. — Peoi: 
ton,  BO  Ckl.  1«0,  Its,  ZI  Pac.  12 


le  appre- 

49. 

Ic    ksnl- 

Pac  Get. 


4.     Same — iBatrMttoB — ^Ah    te    barde*    af 

proof,  lo  effect  that  when  the  kllUnK  Is 
proved.  "It  devolves  upon  the  detendant  to 
show  any  clrcuniBtancea  ot  mltlKation  to  ex- 
cuse or  Juatlfy  It  by  a  preponderance  of  evi- 
dence on  hie  part;  that  Is,  the  KUIIdk  be- 
InK  proved,  the  defendant  must  make  out 
his  case  In  mitigation  to  excuse  or  justify 

S 196.  JUSTIFIABLE  HOMICISE  BY  PUBLIC  077I0ER8.  Homicide  is 
justifiable  when  committed  by  public  officers  and  those  acting  by  their  com- 
mand in  their  aid  and  assistance,  either — 

1.  In  obedience  to  any  judgment  of  a  competent  court;  or, 

2.  When  necessarily  oonunlUed  in  overcoming  actnal  restetanoe  to  the  exe- 
cution of  some  legal  process,  or  in  the  discharge  of  any  other  legal  duty ;  or, 

3.  When  neoessarlly  committed  in  retaking  felons  who  hare  been  rescued 
or  have  escaped,  or  when  necessarily  committed  in  arresting  persons  chained 
with  felony,  and  who  are  fleeing  from  justice  or  resisting  such  arrest. 

History;    EMftcted  Fsbniu7  14,  1872. 


JUSTIPIABLE  HOMICIDE— BT  PUB- . 
Lie  OPFICEE. 

1.  Homicide  ia  jnstiflable — Wben  neceHsarilj 

mxde  by  officer. 

2.  Peace    officer — Has    right,    without    war- 

3.  Same — Same — To  justify  police  officer  in 

arresting,  Teasonable  suBpieioii. 

4.  Same—Same — Tendency  in  courts. 

5.  InBtruction — Laying  down  law  of  self-de- 

e.  Same — As  to  doty  of  officer. 

7.  Province    of    eonrt    and    jury — Probable 

cause  or  reasonable  ground. 

8.  Same — Nat   provinoe    of   jury    to    decide 

what. 

9.  Same — JostiSeation  question  for  jury. 
10.  Same— -Same — Whether  officer  in  shooting. 

1.  HoiHlel««  la  JartlBaMa— IVhca  Beeea- 
■■rilr  Hade  br  •■««  In  attempt  to  arrest 
party  comrolttlnK  felony. — People  v.  Adams, 
85  Cal.  131,  ISG,  »  Pac.  819. 

Z.  Faaea  aaeei>— Haa  rlskt  irlthsnt  war- 
raat,  t*  amat  any  person  !n  night,  when 
be  has  reasonable  ground  to  believe  that 
such  person  haa  committed  felony. — People 
V.  Kllvlnston,  104  Cat.  8(,  «S,  43  Am.  St. 
Rep.   13.   SI   Pac   T9». 

Aa  »  arreat  )■  the  alatkt  ky  F^lee-oa«v. 
see,  pOHt.  f  Bie  and  note. 

S.  Saaie — Sbh^^Ts  Jnatlfy  ■  police- 
•■leer  la  arreatlas  or  attemptinK  to  arrest 
person  whom  he  haa  reasonable  suspicion 
ta  Kullty  of  felony.  It  Is  nol  necessary  that 
such  person  should  be  charged  In  terms  with 
commission  of  felony;  It  la  sufficient  If  there 
Is  such  state  of  facts  that  would  lead  man 
of  ordinary  care  and  prudence  to  believe  or 
entertain  honest  and  strong  suspicion  that 
person  Is  guilty.— People  v.  Kllvlngton,  X04 
Cal.  Se,  SI.  iS  Am.  St.  Rep.   IS,  ST  Pac.  799. 

P,  C— IS  W 


4.     «■■■ 


-^TeBdHny   I 


tendency  exists  In  modern  courts  to  throw 
strong  protection  around  offlcera  of  law 
where  they  proceed,  frequently  at  risk  of 
their  lives.  In  execution  of  honest  but  mis- 
taken duty. — Drennan  v.  People,  10  Mich, 
1C9;  Notes  *.  State,  »  Ala.  II,  6t  Am.  Dec. 
Til. 

EL  InatTvetlBB — LaylBg  d*WB  law  af  aelf- 
defcBse  In  cass  of  Juatlflahle  homicide  by 
public  officer  held  not  error. — People  v. 
Adams,   86  Cal.  2)1.   2tE,   34  Pac.   SZ9. 

a,  Baaie — Aa  to  dnty  of  oBeer. — Re- 
quested Instruction,  that  law  presumea  that 
If  defendant  was  offlcer,  and  acting  as  such. 
at  time  of  homicide,  and  that  he  waa  doing 
his  duty.  Is  obscure  and  misleading,  and 
should  not  be  given,  not  being  Justified  by 
Code  of  Civil  Procedure,  section  19tS.  sub- 
division IS,  declaring  presumption  that  of- 
flclai  duty  had  been  regularly  performed. — 
People  V.  James,  fi  Cat.  App.  42T,  90  Pac. 
601.  St». 

T.  Provlsee  of  eoart  b><  Javy — Probable 
cause  OS  reaasaaltle  graoad  for  suspicion 
Is  one  of  law,  unless  evidence  out  of  which 
it  arises  Is  conflicting,  In  which  event  It  la 
duty  of  court  to  instruct  Jury  what  facts. 
If  established,  will  constitute  probable 
cause,  and  submit  to  them  only  such  facts. — 
People  v.  Kllvington,  104  Cal.  86,  99,  43  Am. 
St.  Rep.  Tl,  ST  Pac  T9*. 

8.  Saaae — JTat  prortnee  at  Jury  ta  decMe 
In  any  case  whether  facts  and  circum- 
stances which  they  may  And  established 
by  evidence  are  aufflcfent  to  constitute 
probable  cause  upon  part  of  olllcer  charged 
with  killing  of  person  whom  he  was  en- 
deavoring to  arrest,— People  v.  Kllvington, 
194  Cal.  SO,  90,  43  Am.  St.  Rep.  TS,  IT  Pac. 
799. 

•.  8a»e  laatHeatlOM  qneatlaa  tar  Jary, 
— To  determine  whether  homicide  la  ex- 
cusable or  not,  It  Is  ueceaaary  for  Jury  to 
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consider,  flrsC,  whether  defendant  was  JustI-  Kilvlngton.  101  Cal.  86.  8J>,  4S  Am.  St.  Rep. 

fled  In  attemptlnK  to  arrest  deceased  at  all:  73,  ST  Psc,  1S>, 

and   If  so,   whether   act   of  shooting   merely  10.      Sbkc — 9aB( — WkethvT   act    af  oBccv 

for  purpose  of  IntlmldaClnE  and  thus  caUB-  !■  ikoDtlmK  person  fleelnK  from  arrest  con- 
ing deceased  to  stop,  and  without  any  In-  stitutes  criminal  neEllgence  or  not  Is  purely 
tention  of  kllllnK  or  wounding  him,  was  or  question  of  fact.— People  v.  Kllvlngton.  104 
was    not    criminal    neKllgence. — Peopla    v.  CaL  SE,  93,  43  Am.  St.  Rep.  7S,  17  Fac  79S. 

§  197.  JUSTIFIABLE  HOMIOIDE  BY  OTHER  PERSONS.  Homicide  ia 
also  justifiable  when  committed  by  any  person  in  either  of  the  following  cases : 

1.  When  resisting  ajiy  attempt  to  murder  any  person,  or  to  commit  a  felony, 
or  to  do  some  great  bodily  injury  upon  any  person;  or, 

2.  When  oommitted  in  defenge  of  habitaticm,  property,  or  person,  against 
one  who  manifestly  intends  or  endeavors,  by  fiolence  or  surprise,  to  commit 
a  felony,  or  against  one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous',  or  tnmoltnous  manner,  to  enter  the  habitation  of  another  for  the 
purpose  of  offering  violence  to  any  person  therein ;  or, 

3.  When  committed  in  the  lawful  defenae  of  such  person,  or  of  a  wife  or 
husband,  parent,  child,  master,  mistress,  or  servant  of  such  person,  when  there 
is  reasonable  ground  to  apprehend  a  design  to  commit  a  felony  or  to  do  some 
great  bodily  injury,  and  imminent  danger  of  such  design  being  accomplished; 
but  such  person,  or  the  person  in  whose  behalf  the  defense  was  made,  if  he 
was  the  assailant  or  engaged  in  mortal  [mutual]  combat,  must  really  and  in 
good  faith  have  endeavored  to  decline  any  further  struggle  before  the  homi- 
cide was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  lawful  w&yi  and  means,  to 
apprehend  any  person  for  any  felony  oommitted,  or  in  lawfully  suppressing 
any  riot,  or  in  lawfully  keeping  and  preserving  the  peace. 


IQ.  Ab  to  general  rule. 
II.  Same— Enumeration      of      essential 

Etc.  principles. 

TIL  EviDEHCE.  12, 13,  AggTessoi^— Althangb     prim&rilf    at 

IT.    iNSTBUCTiONB  TO  JUBT.  fault. 

I    In  Oenerai-  ^*-  ^™"°"8    further    Btruggle— Where 

1.  Is  UBNEBAL.  defendant  is  flrat  aggressor. 

1.  JuBtiaable   homicide — Is  killing   of  ■■>;    a„„„ o«~„    -d    *        ..■.    i    ,    <. 

bu..»  being  b  «c<.»,7  «ilf*  '='  ^T~^,TT     ^  .^."i"^    "'. 

fg^gg             "                      '  no    right    to   wy   that   he   la   not 

5.  a,n,.-Appnhe«af,g  tor  felony.  „   s.mT*™— 8ul,«,,n.nl  ..t,  ot  .t- 
8.  Same — Extent  of  attack.  tacking  party. 

4.  Same— Intentionally    courting    dan-  17.  ]b.  force  used  to  repel  attack— Limited 

B^'-  to  that  required. 

6.  Same— Homicide  is  justifiable  when.  zq,  21.  Same— Same— Pbjaical  strength  and 

6.  Same — Same — Mere     words  — -  Unac-  capacity  of  asiiailant. 

companied  by  some  overt  act.  22.  Same— Necessary  force. 

7.  Same— Same- Premeditated  quarreL  £3,  Same— Necessary    degree    of    force 

8.  "Mortal  combat" — Is  a  misprint.  measored. 

6.  New    trial — Evidence    sufficient    to  £4.  "Great   bodily   injury" — Is   an   in- 

warrant.  jury  of  f.  graver  oaturo. 
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>.  Same — Iifeasure  of  defense  may  be 

'.  Homicide     in     defense     of     United 

Statu  judge. 
I.  Same — Officer  acting  in  discliBTge  of 

bis  duty. 
I.  JuBtificstion — To  eomtitute. 
I.  Same — Defendant  assailant. 

—One    who   seeks    eom- 


necessarj 


37, 38. 
39-41. 


71,  72. 

73. 

74,  75. 


bat. 
8ame~-Same — Party     assailing 

otber  with  deadly  weapon. 
Harder — Is  committed,  when. 
Neceaaity — Act    done 

self-defense. 
Same — Danger  must  be  urgent  and 

pressing. 
Same — Danger  must  have  existed. 
Same — L«w  of  self-defense  does  not 

reqiuiB  wliat  to  justify  killing. 
Same— Law  of  self-defense  Jaw  of 

necessity. 
Same — Party    acting   nnder    law   of 

self-defense. 
Same — Party    can    not    by    lawless 

acts  ereata  necessity. 
Same~~Party   can   not   in   any   case 

justify  killing  when. 
Same — Party     is     not     required     to 

exercise  any  due  care. 
Same — PreriouB  difficulty. 
Same — Real  and  apparent  necessity. 
Same — Reasoiiable  ground  to  appre- 
hend design  to  commit  felony. 
Same — Self-defense  not  available  as 

plea  to  one  who  sought  quarrel. 
Party   expecting   to   be    attacked — 

Averting  necessity  of  self-defense. 
Party  not  aggressor — Acting  in  de- 
fense of  son. 
Property— Defease  of. 
Same — Bight  to   defense  of  person, 

habitation  or  property. 
Same — Slayer   should   really  and  in 

good  faitb  decline. 
Same— To     justify     commission 

homicide,  what  requisite. 
Prearranged   duel — Self 'defense 

available. 
Pursuit  of  adversary  —  As  to 

Same — Person  may  pursue  how  far. 
Betreat — As  to  duty  to. 

Same — Assaulted  party  in  the  wrong. 

Same — Assaulted  party  not  bound 
to  when. 

Same — Same — In  own  home. 

Same — Same — On  own  premises. 

Bight  of  gelf-defense — Which  justi- 
fies homicide. 

Same — Ijiw  of  self-defense  wUl  jus- 
tify use  of  what  foree. 


Same — Language    will    not    justify 
use  of  force. 
78,  79.  Same — Same — Words  of  reproach. 
60.  Secret     intention    of    assailant — To 

withdraw. 
81.  Simultaneous   combat — Jury    to    de- 
termine what. 
62, 83.  Sudden    attack— Absolute    neeeswty 
deemed  to  exist  when. 

64.  Same — Man    assaulted,   or  about  to 

be  assaulted,  with  deadly  weapon 
not  bound  to  wait. 
S5.  Same — Mere    fact    of    mutual    com- 
bat does  not  mitigate. 
6G,  ST.  Same^Party    may    be    justified    in 
killing  when. 
88.  Same — Party  who  is  subject  to  sud- 
den attack. 

65.  Same — Where  counter-assault. 

90.  Trespass — Party    can     not    justify 

taking  human  life  to  prevent. 

III.  Evidence. 

91.  Burden  of  proof — Act  shown  unlaw- 

ful, presumption. 

92.  Same — Burden    of    proving    circuni' 

stances  in  mitigation. 
493.  Same^ — Burden    of    proving    beyond 
reasoaable  doubt. 
94, 95.  Same — Defendant    must     prove    by 
preponderance  of  evideuce,  only. 

96.  Same—Defendant   entitled   to   bene- 

fit of  what  evidence. 

97.  Same — Defendant     need     not    ibow 

what  danger  to  him.         * 

98.  Same— Defendant   must   satisfactor- 

ily establish  necessity. 

99.  Same — Prima   facie   case   made   out 

b;  prosecution  overcome  when. 

100.  Same — Rule     that    defendant     must 

show   justification    by    prepouder- 

101.  Same — Self-defense  not  sustained  by 

mere  statement  of  defendant. 

J02.  Samp — State  may  show  killing  done 

in   commission   of   felony. 

103.  Same   —   Where      prosecution      has 

proved  killing. 

104.  Evidence — Act  of  deceased  in  injur- 

ing prisoner's  property. 

105.  Same — Character  and  conduct  of  de- 

ceased. 

106.  Same — Same — Evidence  of  bad  repu- 


109, 110.  Same — Dangerous   character   of    de- 
ceased. 
111.  Same — Same— Reputation  for  turbu- 
lence, recklessness,  etc. 

112-  114.  Same— Same— Reputation      of      de- 
ceased as  being  dangerous  man. 
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115.  Same  —  Threats  of  decrascd  —  TJn- 

communicated  —  Admissible    for 
what  parpoM. 

116.  Same — Motive — As   to   when   imrna- 

117-119.  Same — Sams — BTideace  of  previoua 
difficulties. 

120.  Same — Same — Evidence  proving  that 

deceased  nae  unarmed. 

121.  Same — Same — Evidence  of  physical 

condition  of  defendant. 

122.  Same — Possession    invaded    by    de- 

123.  Same — Same — Evidence      that      de- 

fendant acted  as  reasonably  pru- 
dent man. 

124.  Threats,    hostile    acts,    etc.,    of    de- 

ceased— Admissibility  of. 

125- 128.  Same — Admissible     as     tending     to 
show  aggressor  and  character  of 
attaek. 
128.  Same — Character  of  not  shown,  in- 
admissible. 

130- 133.  Same— Communicated  threat. 

134.  Same — Declaratiou     made    whan 

weapon  was  procured. 

135.  Same — Evidence  of  quarrel. 

136- 138.  Same— Fact  of  threat  merely,  effect 

139.  Same  —  Same  —  Unaccompanied    by 

demoustiation. 

140.  Same — Inferences  from. 

141.  Same — Regarded  as  verbal  act'  of  da- 

ceased. 
142, 143.  Same — Uncommunicated  threat. 

144.  Same — Threat  by  Chinese  organiza- 

145.  Weapons   carried    by   deceased — Er- 

ror to  eiclude  evidence  of. 
146, 147.  Province  of  jury — -Where  deadly  en- 
counter takes  place. 

148.  Seme — Question    whether   defendant 

had  right  to  arm. 

149.  Same — Question   whether   killing   in 

self-defeDBe. 

IV.  INSTBUCTIONS  TO  J0RT. 

150.  Are   to   be   considered   in   their   en- 

151.  Same — A   correct   instruction   as   to 
the  law  nulliDcd  b;  subsequent  in' 


157.  Same — As  to  burden  of  proving  cir- 
cumstances in  mitigation  or  justi- 
fication. 

ISS.  Same — As  to  circomstancea  of  miti- 

159.  Same — As  to  declining  future  Strug- 


160. 


stmction. 

187 

Same — An  erroneo 

188, 189 

not  cured  by  cor 

ect  statement  of 

190, 191 

153.  Further     instruction— Duty     to     re- 

quest desired. 

154.  Beading  whole   of  above   section  to 

155.  Instructions  held  erroneous  or  prej- 

udicial —  As     to     aggressor 
"wholly  without  fault." 
IM.  Same — As  to  appearances,  "fear," 
"belief,"  etc. 


Same — As  to  death  accelerated  by 
prisoner's  violence. 

Same — As  to  duty  to  See. 

Same — As  to  evidence  of  prosecu- 
tion proving  guilt. 

Same — As  to  firat  aggressor. 

Same — As  to  intent. 

Same — Same — Instruction  justify- 
ing the  firing. 

Same — As  to  justifiable  homicide. 
-Necessity. 
■Upon  fear  of  bodily 

Same — As  to  neceaaity  of  commit- 
ting homicide. 

Same — Erroneous  instruction  given 
at  instance  of  prosecution. 

Same — ' '  Great  bodily  barm, ' '  in- 
sufficiency of  term. 

Same — Instruction  omitting  element 
of  appearances. 

Same- — Instruction  that,  unless  it 
WEB  absolutely  necessary,  defend- 
ant not  justified. 

Same— Instruction  which  directly 
asBumea  establisbment  of  corpus 
delicU. 

Same — Modification    of    instruction. 

Same — Same — Aa  to  right  of  self- 
defense. 

Same — Same — Aa  to  threats  made 
against  prisoner. 

Seme — Same — As  to  unfriendly  re- 
lations. 

Same — Same — Instruction  that  if 
timidly,  cowardly  man,  etc. 

Instruction  not  held  erroneous  or 
harmless — Affray  commenced  by 
defendant. 

Same — As  to  circumstances  show- 
ing no  evidence  of  self-defense. 


Same — As  to  defense  of  property.    . 

Same — As  to  intent. 

Same — As  to  justifiable  homicide. 

Same — As  to  law  of  manslaughter 
and  justi Gable  bomicide. 

Same — As  to  law  of  self-defense 
founded  upon  necessity. 

Same — As  to  other  crimaB. 

Same — As  to  previous  relations  be- 
tween defendant  and  deceased. 

Same — As  to  right  of  private  per- 
son to  arrest  another. 
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W-200.  Same — As  to  rigbt  of  aelf-defeiiM. 
£01.  Sune— As  to  threats. 
e02.  Same — Attack    bj    deee&sed — Ab    to 

Bbooting  dons  in  reseutiDg  attaeli. 
203.  Same — Expreasioii  upon  question  of 

MlZ-defenM. 

504.  Same — Instruction  omitting  element 

of  appearances. 

505.  Same — InatructioQ    that    Ian    care- 

fully meaHures  amount  of  force. 

200.  Same — Inatructioa  upon  law  of  jus- 
tifiable homicide. 

£07.  Same — Mere  want  of  perspicuitj. 

£08.  Same — Modification  of  inBtruction — 
Aj  to  "  real  or  apparent  danger. ' ' 

£09.  Saute — Same — As. to  extent  of  pnr- 

SIO.  Instmctions  properly  refuBed — As 
to  belief  of  aggressor  that  he  wai 

211.  Same— As  to   danger,  apparent  and 

real. 

212.  Same — As  to  impreeaion  of  fear. 

213.  Same — As  to  necessity. 

IH-  216.  Same — Ab  to  reasonable  doubt. 

217.  Same— As  to  relative  size  of  parties. 

218.  Same — As  to  self-defense. 

219.  Same — As  to  sudden  jeopardy. 
820.  Same — Ab  to  threats. 

221.  Same — As  to  words  "reasonable  op- 

portunity." 

222.  Same — Instruction    as    to    flight   as 

evidence  of  guilt. 

L    IX   OENBRAI.. 
1.    JanMaMe    henlelde— !■    kllllBK    at    ■ 

In  defense  of  habitation,  properly,  or  per- 
ron against  one  who  manifestly  Intends  or 
•ndeaTon  by  violence  or  surprise  to  commit 
a  relony. — People  v.  Farne,  S  Cat.  341,  343. 
1  SaBK  —  ApvrchendlBC  for  f  clear.  — 
Bemidde  Jusllflable  when  neceaaarlly  com- 
mitted In  attemptInK,  by  tawful  ways  and 
nuns,  to  apprehend  any  person  tor  any 
felony  committed;  and  tlie  general  rule  Eg 
that  even  a  private  person  Is  Justified  In 
millos  a  fleeing  felon  who  can  not  other- 
»lie  be  taken  U  he  can  prove  that  the  per- 
■en  1(  actually  rullty  of  a  felony. — People 
*.  Lillard,    Ig   Cat.    App.    343,    348,    123    Pac. 

t:i. 

a.  SaHe— Kslenl  mt  attack. — Under  sub- 
dlTlilon  3  of  this  section.  Che  unlawful  at- 
taoli  wblch  would  warrant  a  person  In  IcUl- 
Ing  hli  asiBlIant  Is  such  an  attack  as  would 
put  him  as  a  reasonable  person  In  fear  of 
txlng  killed  or  of  receiving  great  bodily 
harm,  ma  ^ny  unlawful  attack  falling  short 
bI  thii  woulil  be  unavailable  as  a  defense  In 
a  charge  of  homicide.  A  simple  assault 
wnulil-  be  an  unlawful  attack,  yet  It  would 
not  jMlIfy  homicide. — People  v.  Webster, 
13  C«L  App,  34S,  ISS.  108  Pao.  SS7. 


4.  Saaie— iBtmtlenallr    eonrtliic   daacer. 

• — A  person  has  'no  right  to  persist  tii  the 
mere  exercise  of  a  technical  right  such  as 

ordering  drlnka  when  he  haa  reason  to 
know  that  by  so  doing,  he  will  be  placed 
under  the  necessity  of  killing  a  person  In 
self-defense. — People  v.  Webster,  IS  Cal. 
App.   348,   3G3,  110   Pac.   SST. 

5.  Sane — Henlcide  la  jaatiaable  wken 
committed  by  any  person  In  defense  of 
person   or  property  against  one  who  manl- 

by  vio 


Flanagan,   60  Cal 
«.     Sam. 


mit 
2,   4,   44   Am 


-People 

I.   62. 


by  asiBe  overt  met,  or  demonstration 
of  force,  is  Inaufflclent  to  Justify  the  taking 
ol  life  In  self-defense.— People  v.  Shlmon- 
■ka,   IS  Cal.  App.  IZE,   IIS  Pac.   S3T, 

See  par.   ?7.  this  note. 

T.  Sane — Sane — Prnwditated  «uml.— 
Where  a  dlDlculty  Is  Intentionally  brought 
on  tor  the  purpose  of  killing  the  deceased 
the  fact  o(  Imminent  danger  to  the  accused 
constitutes  no  self-defense,  but  when  the 
accused  embarks  In  a  quarrel  with  no  felo- 
nlouB  Intent  or  malice  or  premeditated  pur- 
pose of  doing  bodily  harm  or  killing  and 
under  reaaonahle  belief  of  Imminent  dan- 
ger he  InHlcts  a  fatal  wound,  It  Is  not  mur- 
der but  may  be  manslaughter. — People  v. 
Hayes,  9  Cal.  App.  31)1,  307,  9»  Pac.  386. 

8.  ■•Mortal  cenknt" — la  a  nlavrlat.  In 
above  section,  for  "mutual  combat." — People 
V.    Fowler.    ITS   Cal.    657.    174    Pao.    898. 

ft.  New  trial— ETidcnee  aiinelFnt  te  war- 
mt.— Evidence  of  self-defense  held  to  be 
eufnclent  to  support  application  for  new 
trial  and  for  reversal  of  Judgment, — People 
V.  Sherman,  103  Cal.  409,  411,  37  Pac.  38S. 

IL  SELP-DBFENSE — DEFENSE  OF  PROP- 
ERTY, ETC. 
le.  A*  to  general  mle. — Acta  Which  de- 
fendant may  do  and  Justify  under  plea  of 
self-defense  depend  primarily  upon  his  own 
conduct,  and  secondarily  upon  conduct  Of 
deceased,  and  there  Is  no  flied  rule  appli- 
cable to  either  case,  though  certain  general, 
well-established  principles  are  to  guide  ac- 
tion of  men  and  the  measures  for  the  Jury 
In  determining  same.-=-People  v.  Hecker, 
109  Cal.  4S1,  4S2.  30  L.  R.  A.  403.  42  Pac 
S07. 


11.  Sniae — Bnn  miration  of  ratabllabed 
prlaelplea  of  self-defense.  —  People  v. 
Hecker,  109  Cal.  461,  461,  30  L.  R.  A.  403,  42 
Pac.  307. 

13.  Aggteaaov — Althoagk  vrtaMWliy  at 
(■alt.  really  and  in  good  faith  seeking 
to  avoid  further  conflict  before  the  blow 
Is  given,  is  not  guilty  of  any  crime,  where 
he  afterwards  slays  hla  antagonist  In  neces- 
sary self-defense. — People  v.  Oonzales,  71 
Cal.  669,  67T,  12  Pac.  783.  See  People  v. 
Simons,  CO  Cal.  73:  People  v.  Wong  Ah 
Teak,  «S  Cal.  644;  People  v.  Bush,  66  Cnl. 
li»,  6  Am.  Cr.  Rep.   459.  3  Pac.  580;  People 
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ZS    L.    R.    A.    691,    S9    Pae.    1073:    People 
Hecker.    109    Cal.    4S1,    SO    I.    R.    A.    403,    41 
PaE.    30T;   People    V.  ConkllnK,    111   Cal.   Ut. 
B2T,    44    Pac.   114. 

IS.  Compare  with  earlier  deetrlae,  that 
person  eierclalnE  right  of  aelf-defense  muat 
be  wholly  without  fault  In  brlnKliK  the 
neceaslly  upon  himself. — People  v.  Lamb, 
17  Cal,  3Z3;  People  v.  Travis,  GS  Cal.  ZEl, 
2G4;  People  v.  WeBllake.  B3  Cal.  SOS.  SOt; 
People  V.  Robertson,  S7  Cal.  C4t.  BSD,  8 
Am,  Cr.  Rep.  SIS,  8  Pac,  SOO, 

14.  DecllalBK  tnrthcr  ■trucEle  —  tVkere 
d*frn4aBt    ■■    Brat    anreiMor,    even    Ihough 

It  [s  Incumbent  on  him  really  and  In  Kood 
faith  to  decline  further  struggle,  before  he 
can  Invoke  the  rlKht  o(  Belt-detenee  to  ei- 
cuae  killing  of  his  adversary,— People  v. 
Reed,  5  Cftl.  Unrep.  067,  B2  Pac.  815,  838.  See 
People  V.  Robertson.  S7  Cal.  G48,  I  Am. 
Cr.  Rep.  ElO,  S  Pac.  600;  People  V.  Hecker. 
100  Cal.  4G1.  404.  SO  L,.  R.  A.  403,  4Z  Fac. 
107. 

As  ti  mrmt  iBteatloa  sf  nasallant  ta 
withdraw,  effect  of,   see   par.    SO,    this   note. 

IB.  SbK( — Same — Part;  attacked  ha*  mo 
richl  t»  aay  that  he  !■  aot  awarr  that  his 
aasallanl  has  withdrawn  from  the  combat 
In  good  faith,  if  a  reasonable  man  so  placed 


I0». 


.    GZ    Wash.    210,    100    I'JO 


table 


It   he    h 


1   faith 


withdrawn  frt 
held  to  so  Indicate  to  the 
People  V.  Button,  106  Cal,  G28.  «33,  46  Am, 
St.  Rep.  ZOO,  2«  L.  R.  A.  COI.  30  Pac,  1073. 
IT.  Poree  need  to  repel  atinek — Limited 
■o  that  repaired  by  the  character  and  ferocity 
or   the 


sel(-p 


fro 


The  forre  used  by  the  defendant  in  repelling 
the  attack  must  not  exceed  such  force  as 
la  apparently  neceaaary  for  his  defense, 
must  not  be  excessive  or  disproportionate  to 
the  force  tised  In  the  attack  upon  him.  All 
of   these   matters   are    to   be    Judged    by    the 


>an  plat 


n  the  I 


f  the 


surrounding    him.— State    v,    Rader,    S4   Ore 
432,    186  Pac,   79. 


18.  Person  asaaulli 
repel  the  attack  a 
ry    lo   his   defense: 


.    slight 
16  Cal. 


sary  violence.— People  v,  Sh 
App.  117,  116  Pae.  327. 

10.  Unlawfully  assaulted  a  person  may 
Bland  his  ground  and  usa  such  force  In  re- 
pelling the  attack  as  at  the  time  appears 
to  him  to  be  necessary. — State  v.  Reed,   63 


ao.  Sam* — Same — Phraleal  Btr«BK<h  aad 
cavaelty    af    aaaDilaB(.^"Tlie    present    was 

to  the  Jury  upon  the  question  of  the  relative 
strenglh  and  physical  ability  o(  the  two 
combatants,  and  as  to  whether  the  defend- 
ant, at  the  time  he  llred  at  the  deceased, 
acting  from  the  standpoint  of  a  reasonable 
man,  had  reason  to  believe  that  he  waB  In 
Imminent  peril  of  great  bodily  harm  or  of 
losing  his  life.  If  auch  was  the  case,  then 
he  was  Juatlfled  In  doing  what  he  did  to 
prevent  the  injury  to  himself." — State  V. 
Gray,  43  Ore.  446,  74  Pac,  927. 

See,   also,  para.   Ill,   117,  thla  note. 

21.  This  doctrine  flnds  support,  among 
other  caaes.  In  Iswb,  State  v.  Ben  ham,  23 
Iowa  164,  91  Am.  Dec,  116.  lad.  Davis  T. 
State.  162  Ind.  34.  71  Am.  St.  Rep.  332,  61 
N.  E.  023.  Ore.  State  v  Qlbson.  43  Ore.  1S4. 
73  Pac.  331.  Pa,  Com.  v.  Drum,  68  Pac.  St.  9. 
S.  C.  State  V.  Sumner,  IE  S,  C,  SZ,  74  Am. 
St.  Rep.  707.  JZ  S.  B.  771.  T«.  High  ». 
State,  26  Tex.  App.  G46,  3  Am.  St.  Rep.  188, 
10   S.   W.    138. 

A*  to  (CBeral  dsetriac  of  BcU-4lef<BB«, 
see   note,  74   Am.  St.   Rep.    717. 

22.  SaM*— Ne«eaaary  foree. — The  law  will 
Justify  the  use  of  only  such  force  as  may 
be  necessary.  To  repel  a  slight  assault  a 
person  is  not  authorised  to  resort  to  meas- 
ures of  great  violence. — People  y.  Shlmo- 
naka,  16  Cal.  App.  111.  116  Pac.  327,  citing 
People  V.  Campbell.    30  Cal.   314. 

X3.  Same — NeccBsarr  degree  of  force 
measared.— While  the  law  measures  the  de- 
gree  of   force    that   may   be   used   to   repel 

menC  with  a  nice  hand,  and  hold  a  person 
assaulted  to  accountability  for  force  that 
may  be  slightly  dlsproportloned;  yet  will 
hold  him  responsible  for  a  clearly  marked 
excess. — People  v.  Shlmonaka,  16  Cal.  App. 
123.  116  Pac.  327,  citing  People  v.  Campbell. 
30  Cal.    314. 

24.  "Great  bedllr  iBlnry"— la  bb  lajBrr 
of  a  graver  and  more  serious  character  than 
an  ordinary  battery, — Murphey  v.  State,  43 
Neb.  34,  81  N.   W.  491. 

to  save  himself  from  being  killed. — State 
T.  Harmon,  78  N.  C.  616;  Erwln  v.  State. 
ZO  Ohio  St.  ISO,  IS  Am.  Rep.  733;  Plasters 
V.  Slate,  1  Tex.   App,   673. 

as.  Homicide  la  detcBBe  of  fJalted  States 
jBdge— Homicide  committed  In  this  state 
by  deputy  United  States  marshal,  while 
protecting  a  United  States  Judge  during  the 
performance  of  his  Judicial  duties  on  his 
circuit,  such  homicide  having  been  com- 
mitted while  acting  in  discharge  of  such 
duty,  and  of  a  duty  imposed  upon  him  by 
the .  constitution  and  laws  of  the  United 
States,  within  the  meaning  of  provisions  of 
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section    TG3  of  th«  Revised  Statutes,    [a   not  Be quences.— People   v.    Button.   108   Cal.    6!8, 

an  offense  BgelnBt  the  laws  of  the  state  of  «33,  4S  Am.  9t.  Rep.  3S9.  iS  L.  R.  A.  G»l.  19 

Calitornla.    no    matter   what    the    statute    oC  Pac.    1073;    People    v.    Hecker,    109   Cat.    451. 

the   state    may    be,    the    laws    of   the    United  4B3,  SO  U  R.  A.  401.  42  Pbc.   3DT.     See  State 

Stales  being  the  supreme  law  of  the  land.—  V.   Smith,    10   Nev.    106;    Stoffer   v.    State,    IS 

In  re  Neasle,  14  Sawy.  C.  C.  232.  E  Ia  R.  A.  Ohio  St.  47,  8S  Am,  Dec.  470. 

7B,  IS  Fed.  SSI,  844.  SOS.  See  Cunningham  v,  ..       „      ..         .                   .  .   .     _^          ,.     ■ 

■Kt             nc  IT   o    1    .J  I       J    c.    in  o        r:J  •■■     Mii»d«r— 1«    eonnsllted    whe>    It    Is 

Neagle    IJB  U.  8.  1    J4  L.  ed.  66.   10  Sup.  Ct  ,^^„„    ^^^^                                      ^H,,    „    ^ 

Rep.  SEH.  afflrmluff  In  re  Neagle.  supra.  ^^^^^^   ^„  ^^^^^^  assaulted,  takes  advantage 

17.     Homicide   held  Justinable.   committed  „,    ^^,„    „sauU    made    upon    him    to    kill   his 

in   this  state  by  deputy  United  States  mar-  assailant,     and    does     In     the    execution     of 

shal,    In    the    dlachargre    of    his    duty,    whlH-  g^ch   purpose   kill   him,    not    In    the    heat   Of 

protoctlnB   a  United   States   Judge,    then    on  passion  caused  by  the  assault  nor  in  reuon- 

hls  circuit,  and  In   the  necessary   discharge  ^i,le   defense    of    himself    against    assault— 

of    his    duty,    from    malicious,    wanton,    and  People  v.  Robertson,  67  Cal.  646,  64S,  I  Am. 

reckless  assault  of  a  person  attempting  to  q^    R^p    5^^  g  p^^    (o^ 
murder  or  to  do  some  great  bodily   Injury 

upon  the  person  of  said  United  Slates  Judge.  «*■     MeeeMlty— Aet     dam      !■      Beeessary 

—In  re  Neagle,  14  8awy.  C.  C.  232,  B  L.  R.  A.  sUf-defeMe  is  Justlfled  on  the  ground  (hat 

78,    M   Fed.   8Sa.   844,    863.      See   Cunningham  "    "as    necessary    (or    the    preservation    of 

T.  Neagle,   136  U,  8.  1,  34   U  ed.   bS.   10  Sup.  t*"  1"^  "'  the  slayer,  and  the  Intent  to  take 

Ct.  Rep.   6B8,  aOlrmlng  In  re  Naagle,  supra.  the  life  of  the  assailant  as  a  necessity  may 

~.      _              „_              .^        ......     ..  precede  the  act  which  results  in  hla  death. 

m     S«„^«eer  -,«-.  1b  *Me  dleeharge  %,      j^  ,_  ^             „  Cal.   !6T.   168. 
ot  kle  daty.  to  prevent  a  felony   threatened 

to  be  committed  upon  his  charge,  where  an  SS.     SBUe— DaBcer  mmmt  k«  ao  ovseat  ■■« 

assault  IB  made  with  evident  Intent  to  mur-  »•«■■■■«    that    In    order    to    save    his    own 

der    or    to    do    great    bodily    Injury,     if    he  Ufa  or  to  prevent  his  receiving  great  bodily 

honestly    acted    with    reasonable    Judgment  harm  killing  of  other  was  absolutely  neces- 

and  discretion  the  law  JustlHes  him,  even  If  sary,  and  person   killed   muat  be  shown   to 

he  erred. — In  re  Neagle,  14  Sawy.  C.  C.  232.  be    assailant,    or    It    must    be    shown    that 

E    L..    R.   A.    7«,    t»    Fed.    833.    844,    863.      See  slayer    had    really    and    In    good    faith    en- 

Cunntngham  v.  Neagle.  135  U.  8.  1.  34  I.,  ed.  deavored    to    decline    any    further    struggle 

5S.    10   Sup.   Ct.   Rep.    tSS,   alBrming   In   re  before   mortal   blow   was   given. — People   y. 

Neagle.  Nlchol,  84  Cal.  SIl,  tlS. 

See.  ante,   HSt  and  note.  M.      Sanc^JteBser  mitBt  have  eslated,  or 

3».     jaadaeatlvB— To  coBstitBte  the  Justl-  bave  reasonably  appeared   to  have   existed. 

flcatlon.  law  requires  that  defendant,  before  »t  very  time  defendant  fired  fatal  shot;  de- 

commlttlng    homicide,    must    determine,    at  fendant's    belief   that   danger    was   about    to 

hiB    peril,    two    things:       1.    That    deceased  become  Imminent,  or  that  It  was   imminent 

Intended    to    kill    him.    or   to    do    him    some  in    the    future.    Is    not    suffleiont. — People    v. 

great  bodily  injury;  and   2.  That  there  was  Taylor.  4  Cal.  App,   81,  87  Pac.   316,  218. 

Imminent  danger  of  such   design   being  ac-  „      Sbbic— Lbw  of  srir-defrBee  doe*   Bot 

compUshed.— People  v.  Flahave.  68  Cal.  340,  ,^Bire    tfcnt    t*    lastlfr    killlBc,    defendant 

2^0.  must   be   wholly   without   fault   In   bringing 

S*.      SBBe— DcfCBdBBl     asaallBBf. — Killing  that      necessity     upon     himself. — People      v. 

may    be   JustlHabla    In    self-defense,    even    If  Conkling,    111    Cal.    6ie.    828,     44    Pac.    314. 

defendant    had    been    assailant.    If    he    had  See  People  v.  Simons,   60  Cal,   T2;  People  v. 

really  and  In  good  faith   endeavored   to  de-  Wong     Ah    Teak.     63    Cal.     644;     People     v. 

cline  any  further  struggle  before  the  homi-  Bush,    66    Cal.    129,    6    Am,    Cr,    Rep.    469,    3 

cide   was   committed. — People   v.    Simons,    60  Pac.    690;    People    v.    Qonzalea.    71    Cal.    669. 

Cal.  72.  74;  People  v.  Bush.  66  Cal.  129,   133.  13   Pac.  783;   People  v.   Button.   108  Cal.   638. 

E  Am.  Cr.  Rep.  469,   3  Pac.  690.  46  Am.  St.  Rep.  26B,  28  U  R,  A.  S91,  39  Pac. 

>l.     Saw^Sui^-OBe  who  -eeko  combat  "";    People    v.    Hecker,    109    Cal.    451.    30 

for  purpose  of  taking  advantage  of  another  L-  R-  *   *<>'■  "  Pac-  80T. 

may  afterwards  endeavor  to  decline  further  jg.     coaipare     doctrine    as     compared     In 

struggle,  and  If  he  really  and  in  good  faith  People    v.     I.amb.     17     Cal.     333;    People     v. 

does    so    before    killing    person    with    whom  Travis,  68  Cal.  261.  264;  People  v,  Westlake, 

he  sought  such  combat  for  such  purpose,  he  gj  cal.  303.  806  ("wandering  from  the  true 

may    Justify    killing    on    the    same    grounds  path"). 
as  he  might  If  ho  had  not  originally  sought 

such    combat    tor    that    purpose.— People    v.  »»■     8«»e— Law    of    eelt^^efeBse    law    af 

Wong  Ah  Teak,  63   Cal.  644.  646.  Beeeeeity.  which  must  be  real  or  apparently 

_                  ,.,               ^  real. — People  v.   Flanagan.   60  Cal.   2.   4,   44 

>X.     H.B.e-S.m^P<.rty  -"»■■»  •■••*•'  Am.  Rep.  62;  People  v.  De  Wilt.  68  Cal.  684, 

with    deBdl,    W.BPO.    can    not    kill    hi.    ad-  jg       j^   p^^    j„ 
versary  In  self-defense  until  ha  has  fairly 

nodfled    him    by    his    conduct    that    he    has  40.     Necessity,  real  or  apparent,  for  tah- 

abandoned  the  contest,   and   If  the  circum-  Ing    life,    arising   out   of   olroumstances    In 

stances  are  such  that  he  can  not  so  notify  which  homicide  Is  committed,  must  exist. — 

him,  It  Is  his  fault,  and  ha  must  take  con-  People  v.  Robertson,  6T  Cal.  646,  SCO,  t  Am. 
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Cr.    Rep.    G19.    S    Pac.    COO.      See    Rnnyan    T.  M.     Bmmi 

State.    ET   Ind.    81.   26  Am.  Rep.  GS:  rlCH  t«  del 

41.     One   who   kills   hia   adveraary    In    fill       with  deal^i 
own    necessary    aelt-aetense    la    Juitlfled    In 
law. — People   v.   Balchelder.   27   Cal.   t»,   71, 
tS  Am.  Dec.  ill. 


iFlt-defeH 


rallahie 


I  ml 


43.  Sane — PartT'  aetlBB  aader  law  of 
•elf-defcBue  may  act  upon  appearances,  and 
will  be  JUBtifled'  In  actinK  upon  them,  even 
thoush  they  turn  out  to  be  false. — People 
V.    PlanaKan,    80   Cal.    i,   *,    41    Am.   Rep,    E2. 

43.  Sane — Party  eaa  not  by  tawleaa  arts 
create  Bceeaalty  for  self-defense,  and  then, 
upon  killing  person  with  whom  he  aeeks 
dimculty.  Interpose  plea  of  self-defense.— 
People  T.  Hunt,  69  Cat.   130,  IJG. 


jBatlty  ktllins  another  by  pretense  of  ne- 
cessity, unless  he  was  wholly  without  fault 
In  brlnKlnE  about  that  necessity. — People  t. 
Travis,  S«  Cal.  IGl,  151. 

45.      Samt— J>anr  ■■  aot  reanlred  to  exer- 


r  clrc 


sctloi 


nianner    of    kming    In    self-defenae,    whore 

able  man  In  bellevInK  that  It  was  necessary 
to  kill  another  In  order  to  save  himself  from 
great     hodlly     harm     or     death. — People     ». 
Thomson.  IIG  Cal.  T17.  711,  T9   Pac.   4SG. 
40.     Same — Prcvlons    dtnealtlea     between 

whether  communicated  or  not,  but  tending 
to  enlighten  Jury  as  to  mental  attitude  of 
men  toward  each  other  at  the  time  of  affray, 
and  to  asHlst  In  determining  disputed  ques- 
tion as  to  which  In  fact  Brst  put  himself 
In  wrong  and  which  flral  made  felonious  aa- 
sault  upon  other,  are  admissible,  as  only 
means  by  which  Jury  could  Justly  decide 
upon  defendant's  pleas  of  self-defense, — 
People  V.  Hecker,  109  Cal.  4G1.  453.  iO 
L,.  R.  A.  103,  12  Pac.  30T.  See  Ga.  Monroe 
V.  State.  6  Ga.  SK:  Keener  v.  State,  IS  Qa. 
191,  61  Am.  Dec.  2fiS,  Iowa.  Stale  v,  Perigo. 
70  Iowa  667,  28  N.  W,  IB*.  N.  J.  State  v. 
Zellers,  T  N.  J.  L..  (2  Hal.)  220.  N.  Y.  People 
V.  Lyons,  110  N.  T.  818.  17  N.  E.  191.  Ore. 
State  r.  Tarter,  38  Ore.  38.  39,  ST  Pac.  E3. 
TcBD.  Williams  V.  State.  3  Helsk,  378. 

4T.  San(~Real  or  appareat  neeeaalty, 
brought  about,  by  design,  contrivance,  or 
fault  of  defendant,  can  not  be  availed  of  as 
defense  tor  commleslon  of  crime. — People  v. 
Wesllake,   GZ  Cal.  S03,  307,  SOS. 

18.  Real  or  apparent  danger,  or  danger 
imminent  and  Immediate  to  life  or  limb. 
Is  sufficient  condition  tor  exercise  of  right 
of  self-defense. — People  v.  Robertson,  67  Cal. 
SIS.  S19,  6  Am.  Cr.  Rep,  619,  a   Pac.  GOO. 

4«.  Same — Reasonable  crroand  to  apiire- 
kead  dniKB  to  eommlt  felony  or  to  do  some 
great  hodlly  Injury,  and  Imminent  danger 
of  such  design  belnp  accomplished,  without 
Its  appearing  that  killing  of  deceased  was 
absolutely  necessary  to  prevent  eonaumma- 
llon.  is  BUfflclent  as  basis  for  self-defense. 
—People  T.  Oray.  61  Cal.  164.  137.  44  Am. 
Rep.   G19. 


;  deadly  Issue,  and  thus 
fraud,  contrivance,  or  fault  to 
create  real  or  apparent  necessity  for  kill- 
ing.—People  V.  Hecker.  IDS  Cal.  lEl.  462. 
SO  I,.  R,  A.  403,  12  Pac.  S07,  See  People  v. 
Robertson,  67  Cal.  616,  6  Am.  Cr.  Rep.  G19, 
8   Pac,   too. 

HI.  Party  papeetlaK  to  ke  attacked — 
AverHvK  areeiHity  at  oclf-deteBae.— Psrly 
expecting  to  be  attacked  Is  not  always  com- 
pelled to  employ  all  the  means  in  his  power 
to  avert  necessity  at  self-defense  before  he 
can  exercise  right  thereof. — People  v.  Gon- 
zales,  71   Cal,   GSS,    ET3,    13  Pac.  781. 

not  bound  to  retreat  or  decline  further 
struggle,  and  the  killing  of  his  assailant, 
under  circumstances  of  case,  held  Justillable. 
— People  V.  Stone,  82  Cal.  36.  39.  10.  22  Pac. 
87E. 

BS.  Property — Deteaae  ef.^Ellltng  under 
provisions  of  statute.  Is  Justlfled  only  when 
entry  Into  habitation  in  violent,  riotous,  or 
tumultuous  manner  for  purpose  of  assault- 
ing or  offering  violence  to  some  person 
dwelling  or  being  therein,  or  for  purpose 
of  committing  felony  by  violence  or  injury. 
—People  V.  Walsh,   13  Cal.  IIT,   119. 


El.     Pai 


defense  of  property,  has 
Ight  to  prevent  commission  of  fel- 
lempted  by  violence  or  surprise,   and 


even    to   taking    of    lite.— Pi 
109  Cal.  IGl.  161,  SO  L,.  R,  A. 

SB.     Same- 
kabltat 


— Rlsht    of    defense 


defend.  Is  founded  on  necessity,  and  when 
sought  to  be  Interposed  In  Jusllllcatlon  of 
act  flrst  Inquiry  Is  as  to  alleged  necessity, — 
People  V,  Pool,  27  Cal.  672,  676. 


t  In  fl 


nlclde      Is 


Ing  himself  lawfully,  and  where  deceased 
assailed  him  in  order  to  compel  him  to  quit 
the  premises  on  which  be  was  behaving  in 
unlawful  manner.— People  v.  Roberlson.  81 
Cal.  816,  8S0,  6  Am.  Cr.  Rep,  619.  B  Pac.  GOO. 

KT.  Same— To  jDBtlty  eomnilaaioB  of  kaal-  - 
elde  upon  ground  of  necessity  in  defense  of 
lite  or  property.  It  must  be  shown  by  pre- 
ponderance of  evidence  that  party  killed 
was  manifestly  endeavoring  and  did  Intend 
to  commit  felony. — People  v.  Flanagan.  60 
Cal.  2,  S,  11  Am,  Rep.  62. 

SS.  PrenrranKcd  dnci — Selt-defenae  not 
available  as  plea  to  one  who  by  prearranged 
duel  or  by  consent  has  entered  Into  deadly 
mutual  combat  in  which  he  slays  his  ad- 
versary.— People  V.  Ilecker.  109  Cal.  161,  162. 
30  L,  R,  A,  108,  12  Pac,  307. 
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tltT 


:  never  obliged  to  retreat, 
B  trround  and  repel  tils  ad- 
ol  taklns  life  If  neceasarr. 
I.   ET  Ind.  80,   S<  Am.   Rep. 


r.  Slate,  IS  Tei 


-.  IDS,  thia 


60.     When 


re  Ian 


tempt  and  take 

reHSOnable  belleC  ot  person  ■.■■ailed,  danger 
baB  ceaaed  to  be  [mmedlate  and  ImpendloK. 
— People  T.  ConklliiK.  HI  Cal.  81S,  SIT,  14 
Pac.  lit. 

PerBon  may  puraue  his  adversary  until  be 
Ilnda  himself  out  of  danger. — People  T. 
Hacker.  10*  Cal.  Ul.  30  I^  R.  A.  403,  41  Fa«, 
307.    . 

«3.  Retrial— Aa  t*  datr  *»■ — No  with- 
drawal or  retreat  it  required  by  tbis  sec- 
tion of  code, — People  v.  Robertaon,  ST  Cal, 
S4a,  «tS,  G  Am.  Cr.  Bep.  CIS.  t  Pac.  SOO. 

as.  Duty  of  withdrawal  or  retreat  IB  Im- 
posed upon  him  alone  who  Is  llrst  aggreaaor 
In  audden  felonious  attack. — People  v. 
Lewis.  117  Cal.  IgS,  1»1,  G9  Am.  8t.  Rep.  167, 
4S  Pac.  lOBR. 

(4.  Parly  upon  whom  an  attack  Is  made 
irltb  murderous  Intent  la  under  no  obliga- 
tion to  flee,  and  he  can  stand  his  ground, 
and.  tf  necessary,  kill  tiiB  adversar)'. — People 
▼,  Te  Park.  Si  Cal.  104,  IDS.  See  People  Y. 
Robertaon,  «T  Cal.  SIC,  IGO,  «  Am.  Cr.  Rep. 
&19.  S  Pac.   100. 

n.  Saaie — AasaHllcd  party  IB  tke  wnns 
tbere  Is  a  duty  to  retreat  where  safely  prac- 
ticable,  as  where   he  la  a  trespaaaer.     Thus 


■Wher 


t  upor 


claimed  a  lien,  and  the  deceased  resisted  hia 
attempt  by  a  deadly  assault  with  a  platol. 
It  was  held  to  be  defendanl'a  flrat'duly  to 
decline  the  combat:  but  that  if  the  sud- 
denness of  the  e^BBult  and  the  imminent 
peril  precluded  thia.  the  defendant  was  Jue- 
tiHed  In  meeting  the  deadly  aasault  with  a 
deadly  return,  so  long  as  the  peril  continued 
imminent.— People  v.  Hecker,  lOS  Cal.  451, 
30  1^  R.  A.  401.  tS  Pac.  3D7. 

M.  auu—AHBiilted  party  mmt  Waa«  to 
wbea  In  a  place  where  he  la  entitled  to  be: 
he  may  stand  hIa  ground  and  defend  hlmaeU 
aKaloat  the  attack  of  hIa  assailant. — State 
V.  Rader.  S4  Ore.  412,  13S  Pac.  79,  following 
doctrine  In  State  v.  Gray.  43  Ore.  44E.  74 
Pac.   987. 

<7.  In  thoae  cases  where  a  person  Is  as- 
sailed   without   his    fault,    suddenly    and    In 

bis  bodily  safety,  or  to  imperil  his  life,  he  la 
not  compelled  to  fly. — People  v.  Newcomer, 
113  Cal.  213.  GO  Pac.  406. 

OS.  A  person  aesalled  Is  not  bound  In 
every  case  to  retreat  to  the  wall, — RItchey 
V.  People.  21  Colo.  314.  47  Pac.  171. 

(9.  Duty  to  retreat  to  tbe  wall,  under  the 
common-law  doctrine,  !■  applicable  to  thoae 


which  tbe  defendant  volunta- 
rily entered  into  the  right,  only,  that  la,  In 
cases  of  mutual  combat:  or  to  Instances  In 
which  the  defendant  was  the  assailant  and 
had  not  declined  further  combat.— Harris  v. 
People,  31  Colo.  211.  TG  Pac.  427. 

TO.  Party  assailed  without  fault  on  his 
part,  and  not  willingly  entering  Into  the 
fatal  encounter,  and  It  Is  necessary  tor  him 
to  kill  hla  aaaallant  to  protect  hIa  own  life, 
the  homicide  Is  Juatlflable;  he  Is  not  re- 
quired to  flee  or  retreat  to  the  wall. — State 
*,  Grimmett,  33  NeT.  SJl.  lU  Pac.  «3. 

Tl.  Seme — Sbh^— la  owa  has**  when  aa- 
■aulled,  party  may  kill  his  assailant  where 
neceSBBry  to  protect  himself  from  apparent 
danger,  notwithstanding  the  fact  that  he 
might  have  escaped  such  danger  by  retreat- 
Ing.—PBople  ».  Lewie,  117  Cal.  188,  G9  Am. 
Bl.  Rep.  107.  41  Pac.  SOT;  People  v.  New- 
comer, 118  Cal.  ill.  EO  Pac.  40S:  State  v. 
O'Brien,  IS  Uont.  I,  43  Pac.  1091.  44  Pac.  J99. 

71,  Party  attacked  In  his  own  house  need 
retreat  no  further,  but  may  stand  at  bay 
and  turn  on  and  attack  his  aaaallant.  If  ap- 
parently necessary  to  save  his  own  life,  and 
la  not  bound  to  escape  In  order  to  avoid  as- 
sailant, even  though  retreat  may  be  made 
safely.— People  v.  Lewla,  117  Cat.  186.  194.  G9 
Am.  St.  Rep.  1ST,  48  Pac.  1083.  See  People 
V.  Payne.  »  Cal.  841.  Hoat.  State  v.  O'Brien, 
18  Mont.  1,  43  Pac.  1091,  44  Pac.  399.  Nek. 
WItlls  V.  State,  43  ITeb.  102.  SI  N.  W.  254. 
IVaak.  State  v.  Cushlng.  14  Wash.  G37.  GS 
Am.  at.  Rep.  333,  4G  Pac.  14G.  Fed.  Beard  T. 
United  States,  1G8  U.  B.  EEO,  19  L.  ed.  1081. 
IG  Sup.  Ct.  Rep.  983. 

Ing  without  fault,  party  assailed  by  an- 
other Is  not  required  to  retreat,  but  may 
repel  force  with  force:  and  where.  In  the 
reaeoneble  exercise  of  the  right  of  self- 
defense,  the  assailant  Is  killed,  it  Is  excus* 
able  homicide. — Poster  v.  Territory.  0  Aril. 
240,  58  Pac.  738. 

T4.  HIgkt  of  aelf-deteBse — ^Whleh  Jnstllln 
a  bomlcMe  does  not  Include  right  ol  attack, 
and  therelore  where  a  defendant  seeks  and 
brings  upon  himself  a  dimculty  with  de- 
ceased, which  he  Willingly  continues  until 
he  Involves  himaelf  in  the  necessity  to  kill, 
law  will  not  hold  him  guiltless. — People  r. 
Westlake.  El  Cal.  SD3,  308, 

TE.  Right  to  act  In  selt-defense  In  no 
way  depends  upon  commlaalon  of  two  as- 
saults, as.  If  there  was  but  one  assault 
which  caused  combat,  even  though  It  was  a 
part  of  the  combat,  and  waa  made  by  de- 
fendant, atlll  he  has  right  of  self-defense 
If  his  subsequent  conduct  was  such  as  to 
Indicate  withdrawal  In  good  faith  from  the 
■truggle.- People  v.  Button,  100  Cal.  033. 
S3T,  40  Am.  St.  Rep,  IGS,  18  I,.  R.  A.  G91,  39 
Pac.  1073. 

TC  Same — Idw  o(  leK-tlefeBee  will  Job. 
tify  Bse  of  whatever  force  Is  necessary  to 
avert  threatened  peril  to  life  or  great  bodily 
in:ury. — People  v.  Scogglns,  37  Cal.  STS,  S84. 
See  People  y,  Campbell,  30  Cal.  313,  314. 
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Ab  (■  farce  Jnatlflablc,  see  pars.  IT-II.  Ctili 

IT.  Sbuc — LaiiKMBC  irtU  boI  Jnatirr  msa 
•f  fonw. — Language,  however  InsuUlnK.  no 
excuse  for  deadly  assault. — People  v.  Tam- 
kln.  ez  Cat.  4fi8.  4Tt. 

See  par.  «,  thlB  note. 

T8.  Sbb* — Sbbh — V/aram  of  npr«Bch.  no 
matter  how  Krlevous,  are  not  BuRlclent 
provocation  to  reduce  offense  with  deadly 
weapon  from  murder  to  manslaUBhter. — 
People  V.  Murbaek,  64  CaT.  S«S.  370,  30  Pac. 
608.  See  People  v.  Butler,  S  Cal.  435;  People 
V.  Turley.'SO  Cal.  4SS,  470. 

79.  Words  of  reproach,  no  matter  how 
grievous  they  may  be,  are  not  a  Bufflclent 
provocation  to  free  a  guilty  party  from 
murder,     nor    are    Indecent,     provoklnK    ac' 

or  reproach,  unless  there  Is  an  assault  upon 
the  person  .—People  v.  Butler,  i  Cal.  435, 
441.  See  People  r.  Murbaek,  64  Cal.  169, 
STl,  to  Pac.  608. 

SO.  Sceiet  lBt«BtIOB  of  bb  BBBBllBnt — Ta 
irlthdrDw  from  combat  amounts  to  nothing, 
and  furnishes  no  guide  for  his  antagonlsfs 
future  conduct,  and  Indicates  In  no  way  that 
assault  may  be  defeated,  and  affords  no 
aBBU ranee  to  parly  assailed  that  need  of 
defense  has  gone. — People  v.  Button,  108 
Cal.  628,  632,  48  Am.  Bt.  Rep.  2S9,  28  I^  R.  A. 
S91,  S9  Pac.  1073, 

mlBc  what.— Where  both  defendant  and  de- 
ceased acted  simultaneously,  and  under 
same  circumstances.  It  ia  for  Jury  to  deter- 

circumstances  of  danger,  apparent  or  real. 
In  which  they  acted.  Is  lawful  or  unlawful. 
—People  V.   Travis,   El  Cat    261,    387. 

83.  SaddcB  attnek  —  Abanlate  b  »«■■!■  r 
deenrd  lo  eslai  n-hen  innocent  person  is 
placed  In  sudden  Jeopardy  by  sudden  at- 
tack of  person  in  his  own  house  In  mur- 
derous or  dangerous  manner. — People  T. 
Newcomer,  118  Cal.  263,  269,  SO  Pac.  40G. 

8t.  Where  atitack  was  sudden  and  danger 
Imminent,  and  BUch  that  he  may  increase 
his  peril  by  retreat,  and  he  so  stands  his 
ground  and  slays  his  aggressor,  he  Is  Justl- 
ned,  even  though  it  be  proved  that  he  might 
have  easily  gained  safely  by  night. — People 
V.  Hecker,  109  Cal.  4G1,  463,  30  L.  R.  A.  403, 
42  Pac.  307.  See  People  v.  Herbert,  61  Cal, 
544;  People  v.  Te  Park,  62  Cat.  204:  People 
'.  Bobertnon.  67  Cal.  646,  6  Am.  Cr.  Rep.  519,       havebeen 


and  defendant  were  In  mutual  combat  at 
time  of  homicide  does  not  mitigate  homicide 
or  Justify  or  eitcuae  It. — People  v.  Robertson. 
8T  Cal.  648,  648.  8  Am,  Cr.  Rep.  £19,  8  Pac. 
600. 

BO.  Saac — PaitT  nar  be  jMtiacd  la  klll- 
Ibb  another  In  self-defense  even  In  sudden 
quarrel. — People  v.  Thomson,  115  Cal.  71T. 
731,  79  Pac.  436. 

87.  Where  parties  are  engaged  In  sudden 
quarrel,  one  of  them  may  assail  other  under 
■ueh  circumstances  as  to  make  It  absolutely 
necessary  (or  other  to  kill  In  self-defense: 
or,  being  aggressor,  may  so  conduct  himself 
as  to  Justify  other  as  reasonable  man  In  be- 
lieving that  It  is  necessary  to  do  so  In  order 
to  save  himself  from  death  or  great  bodily 
Injury.— People  T.  Thomson.  148  Cal.  117. 
721,  T9  Pac.  43S. 

88.  Sane — Party  wka  fa  ■Bb|e«<  af  aad- 
dea  attack  and  great  imminent  danger,  who 
may  increase  his  peril  by  retreat,  may. 
under  such  circumstances,  pursue  and  slay 
his  adversary,  where  pursuit  Is  not  In  re- 
venge and  not  after  neceeslly  for  defense 
has  ceased,  and  Is  prosecuted  In  good  faith 
for  sole  end  of  winning  his  safety  and  se- 
curing his  life. — People  v.  Hecker,  109  Cal. 
461,  463,  10  U  R.  A.  403.  42  Pac.  307.  See 
Ala.  Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec 
382.  Iowa,  Collins  v.  State.  33  Iowa  38.  Kr. 
Young  V.  Commonwealth,  fl  Bush  313. 


a  on« 

who  was  first  wrong-doer,   whose  wro 

ngful 

acts    were    not    felonious,    Is    so   sudden 

,    and 

perilous  that  no  opportunity  Is  given  t 

o  de- 

decline  strife,   and   he  can   not  retreat 

wlth 

safety,  he  will  be  Justified  In  slaying  forth- 
with In  Belt-defense,  as  greater  wrong  of 
deadly  assault  would  be  upon  his  opponent. 
— People  V.  Hecker,  109  Cal.  451,  464.  30 
L,  R.  A.  403,  42  Pac.  XOT.  See  People  v. 
Westlak'e,  63  Cal.  303;  People  v.  Robertson, 
67  Cat.  61S,  6  Am.  Cr.  Rep.  619,  S  Pac.  600. 

M^     Trespasn — Party  raa   aat  Justify  tak- 
lac   komaa    life    to    nrev 


.    Hecker, 


)    Cal. 


451.   461,    30  U   : 

People  V.  Payne.  8  Cal.  341;  People  v.  Plan 
agan,  60  Cal.  2,  3,  44  Am.  Rep.  52;  People  v 
Dunne,  SO  Cal.  34.  21  Pac.  1180. 

III.   EVIDENCE. 


roof — A*t   akswa   aalaw- 


<   Pac.   600;   People  v.  Qonsalea,   71  Cal.  669. 


12  r 


Si.     9an 

e— Man  asiiaal 

Ited.  or  abaat 

ta  be 

»llk  deadly  n 

lad  to 

nalt   until 

It   gets  upon   . 

jund,    but    he 

rightfully 

which  his  ov 

'n  In- 

Id  hlB  assailant's   rashness 

have 

Slven   him 

. — Port  en  burg 

V,    State,    56 

Miss. 

In  Itself  unlawful, 
sumes  it  to  have 

to  overcome  this  legal  and  natural  presump- 
tion.— People  V.  Abbott,  3  Cal.  Unrep.  383, 
4  Pac.  769,  773.  See  People  v.  Harris.  29  Cal. 
6T9,  682. 

•3.  SaK( — Borden  of  proving  ctreaai- 
ataacm  la  nUlsralloa  to  Justify  or  excuse 
the  homicide  is  upon  accused,  unless  evi- 
dence on  part  of  prosecution  sufficiently 
manifests     that      crime      committed      only 
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a  inanalauEtiter  or  that  accused  is 
JUBtined  or  excused  In  commLttinK  homl- 
Ctde.— People  r.  Nichol,  34  Cal.  Ill,   ZIB. 

SS.  Sbki — Baidca  »t  i^ravisK  Iteroad 
reasaBaltlc  4onbl  that  kilting  ts  criminal  la 
upon  prosecution  In  eaae  of  homicide. — 
People  V.  Knapp,  71  Cal.  l,  »,  11  Pac,  793, 
Sea  People  v.  Rodrlgo.  S9  Cat.  SOl,  3  Am. 
Cr.  Rep.  U,  11  Pac.  481. 

M.  SoMf — DvfrndaBt  aiHSt  prsre  br  wvr- 
po>dc ranee  at  cvMebcb  that  crime  la  only 
roanslaugbter,  or  that  klllInK  was  excuaable 
or  jiisCIHablB,  where  cammlealan  o(  homicide 
by  defendant  Is  proved  on  part  of  people. 
and  evidence  of  prosecution  doea  not  tend 
to  prove  offense  manalauehter,  or  that 
homicide  WBI  excueablfl  or  Juatlflable.— 
People  T.  Knapp,  71  Cal.  1,  R,  11  Pac.  TS3. 
See  People  v.  Hong  Ah  Duck,  61  Cal.  387; 
People  V.  Raten,  61  Cal.  4SI.  413. 

96.  Self-defenae  need  only  be  eatablished 
by  a  preponderance  ot  the  evidence:  It  need 
not  be  proved  beyond  a  reaaonable  doubt. — 
People  V,  Pltlacl,  «  C«L  App.  737,  1S7  Pao. 
oDI. 

Ml.  Saae— DefCBdBBt  entitled  tm  bneM 
•t  what  evMBBce. — Defendant  entitled  to 
benefit  of  all  evidence  tending  to  prove  self- 
defense,  whether  given  by  prosecution  or 
Introduced  by  defense. — People  v.  Rodrlgo, 
•9  Cal.  GOl.  (04,  8  Am.  Cr.  Rep.  53,  11  Pac. 
481:  People  »,  Knapp,  71  Cal.  1,  9,  11  Pac. 
TSI. 

•r.  Saae— Defc»«a>t  keed  mnt  ihsw  wlwt 
daager  t»  him, — Detenda.nt  need  not  ehow 
that  danger  to  him  of  loss  of  life  or  danger 
ot  aome  great  bodily  harm  then  about  to  be 
done  him  actually  existed,  for  actual,  real, 
and  Imminent  danger  to  his  comprehension 
•■  reasonable  man  la  suHlcIent. — People  v. 
Qonaalea.  71  Cal.  G«9.  ETT.  11  Pac.  783.  See 
People  V.  Anderson.  44  Cal.  (C,  CI. 
— I>*iCndai 


life 


rasltV'— Just 

t-defBB 


for    tak- 


lly  made  out  by  preponderance  of  teatlmony: 
raising  a  doubt  will  be  Insufllclent. — People 
T.  Hong  Ah  Duck,  (1  Cal.  387,  396.  See 
People  V.  West.  49  Cal.  610;  People  v.  Rod- 
rlgo.  69  Cal.  (01,  604.  (  Am.  Cr.  Rep.  it, 
11  Pac.  481 ;  Commonwealth  v.  York,  EO 
Mais.  (1  Het.)  91.  114;  People  v.  Schryver, 
41  N.  T.  1,  1  Am.  Rep.  4(0. 

M.     Snaie — Prima  (aete  eaae  Bndr  oat  by 

tlflcatlon  established  by  preponderance  ot 
evidence.— People  v.  Knapp.  71  Cat.  1,  9,  II 
Pac.  TIS.  See  People  v.  Arnold,  16  Cal.  476, 
481. 

le*.  SaB* — Rale  tkat  deteadaat  aiBat 
ahan  ]netiaeatl«a  by  vrevaBderaaee  af 
testlBeay  aabjeet  t«  qaallfleatloa  Chat 
Where  testimony  of  prosecution  leaves  doubt 
as  -to  character  of  homicide  prisoner  should 
have  benefit  of  such  doubt. — People  v.  Ar- 
nold, IE  Cal.  ITS.  482. 

xn.  Sbmc — Self-drteBse  Is  aot  anintBtBrd 
brKeicstateBaeat  atdeteadaat,  on  his  flight 


from  place  of  tragedy,  that  deceased  hf.d 
tried  to  Bhoot  him.  where  It  Is  ahown  chat 
deceased  made  no  effort  to  draw  pistol,  and 


l*a.     flBBie — Slate  may  ahow  kllllBg  doae 

teloay.  whether  such  felony  was  commuted 
or  attempted  as  result  of  conspiracy  or  not. 
where  It  Is  aought  to  show  that  killing  was 
such  as  to  constitute  act  ot  murder. — People 
V.  Olaen,  80  Cal.  122.  118,  22  Pac.  ItB.  See 
People  V.  Foren,  26  Cal.  161.  364;  People  v. 
Doyell,  43  Cal.  16.  94. 

103.  Same  —  Where  praaceallaa  baa- 
p raved  kllllag,  and  no  evidence  has  been 
given  tending  to  prove  Justlflcatlon.  It  has 
performed  task  Imposed  upon  It  and  proved 
prima  fade  guilt  of  defendant  beyond  rea- 
sonable doubt. — People  v.  Knapp,  71  Cal.  1, 
9,  11  Pac.  793. 

IM.  Bvldeaee — Aet  mt  deeeaaed  la  Injar- 
iBg  priaoarr'a  Froperty,  although  not 
amounting  to  Justification,  may  neverthe- 
less be  admissible  for  purpose  of  showing 
condition  of  prisoner's  mind  and  character 
of  offense  as  part  of  res  gestae. — People  v. 
Costello,    IS  CbI.   SEO,  SGS. 


eeaaed  with  concomitant  circumstances,  as 
well  as  that  of  accused,  are  proper  subjects 
of  InveBtlgatlon.  where  one  la  accused  of 
criminal  homicide,  and  in  his  defense  un- 
dertakes to  Justify  himself  on  ground  that 
person  stain  was  aggressor,  and  that  his 
death  was  result  of  force  used  In  neceeaary 
defense  ot  person  ot  accused, — People  v. 
Batchelder,  21  Cal.  69,  71,  8E  Am.  Dec.  231. 
IM.  Same — Same — Bvldeace  of  bad  rei^a- 
talloa  of  deceased  Is  admissible  in  some 
cases,  aa  tending  to  show  Justification  In 
defendant  In  belief  of  Imminent  danger  and 
necessity  to  take  life  In  aelf -defense.— 
'ard,  113  Cal.  136.  141.  44  Pac. 


464. 

lOT.     Same — Same— Evidaae 

ekarneter  ot  deeeaaed.  i 

tore    homicide.    Is    inadmissible.— People    v. 

Hill,  HE  Cat.  6(2,  6(7,  4(  Pac.  711. 

108.  Evidence  ot  character  of  deceased 
tor  peace  and  quiet  la  properly  admissible. 
-People  V.  Adams,  117  Cal.  680,  6(1,  70  Pac. 
(62. 

IM.  Same— JiBBgennw  ekaraeter  Bf  de- 
ceased— Evidence  showing  that  defendant 
had  been  informed  that  party  attacking  him 
was  dangerous  character,  and  so  believed 
him  to  be  at  time,  is  properly  admitted.  In 
order  to  show  state  ot  mind  ot  defendant  at 
time  of  shooting.— People  v.  Powell.  37  Cal. 
348,  166,  II  L.  R,  A.  7E,  26  Pao.  431. 

110.  Prosecution  should  not  be  allowed 
to  prove,  on  main  case,  against  objection 
of  defense,  that  "deceased  was  not  In  fact 
a  dangerous  man." — People  T.  Anderson,  39 
Cat.  703,  704. 
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mSTIPIABLE  HOMICIDE— BTIDBNCBU 


]11.  Sani — Same — Bepntnllpn  of  tke  «e- 
^«aa«d  for  tarbolence,  reek1eHHii«aB,  aotf  rlo- 

leaat   cIrcumBtanceB   of  ca«e   raise    doubt   In 
reKBrd   to    question   whether   prisoner   acted 
In   selt-defenae.— People   v.   Murray,    10   Cal. 
-    SDB,  310. 

113.  Sane  —  Same  —  Hepntatloa  of  tr. 
ecaael  •>  be  lac  daaseroiH  maa  may  ba 
Kiven  In  evidence,  wlien  clreumatances  make 

mltted  In  necessary  aelf-defeiiBe.  but  such 
evidenco  Is  rot  material,  where  there  Is  no 
pretenie  that  detetidant  knew  that  tact  or 
entertained  that  opinion  of  deceased. — 
People  r.  Anderson,  t»  Cal.  703.  701. 

113.  Where  there  was  doubt  that  d*- 
ceased  was  not  aKKresBor.  and  as  to  whether 
defendant  was  not  warranted  In  bellevinK 
himself  In  apparent  peril  of  bodily  harm 
from  deceased,  who,  while  Intoxicated,  to 
defendant's  knowledge,  who  also  knew, 
from  Iouk  acquaintance  with  habits  of  de- 
ceased, which  were  matter  of  public  no- 
toriety In  the  place  where  deceased  was 
killed,  that  deceased  was  dangerous  when 
Intoiicated,  Bumcleat  foundation  was  laid 
for  proof  that  deceased  was  reputed  to  be 
violent,  quarrelsome,  and  dangerous  when 
under  InOuence  of  liquor. — People  ».  Lamar, 
111  Cat.  E64,  670.   83   Pac.   833. 

114.  Where  evidence  haa  been  admitted 
tending  to  show  that  defendant  believed 
deceased  armed  at  time  tie  shot  him.  It  Is 
competent  for  prosecution  to  prove  that  as 
matter  of  fact  he  was  not  armed,— People 
V.  Powell,  87  Cal.  343,  362,  11  L.  R.  A.  76,  2E 
Phc*.  181. 

IIB.  Bane  —  TkreaM  of  deceaaed ^ TTa. 
commBBlcnted — Adnliulble  tor  what  pnr- 
IMHie. — In  a  prosecution  charging  murder, 
threats  by  the  decedent  to  do  violence  to 
the  defendant,  which  were  uncommunfcated 
to  the  defendant,  are  admissible 


)   aid   t 


:    Jui 


in    det 


probably  the  aggresaor  in  the  fatal  alTray. — 
State  V.  Rader.  94  Ore.  433.  18E  Pac.  79.  fol- 
lowing State  V.  Tarter,  it  Ore.  88.  37  Pac. 
E3:  Stale  v.  Quen,  43  Ore.  347.  46  Pac.  791; 
State  V.  DorlB.  61  Ore.  136,  16  I,.  R.  A. 
<N.  S.)  660,  »4  Pac.  44,  and  State  v.  Parker, 
GO  Ore.  21»,  113  Pac.  1011. 
Aa    to    tkrenta    aad    hoallle 


124-1 


,    this 


IIQ.      Same — Moflvr — Ab    fo    wh»a    laima- 
t«rlBl— Wkerr  killing  ■■  admlitrd,  and  only 

Issue  is  whether  it  was  in  neceaaary  self- 
defense,  in  such  case  evidence  as  to  motive 
of  deceased  in  entering  upon  affray  aervea 
no  competent  purpoae.  and  tta  effect  may  be 
prejudicial.— People  v.  Wright.  144  Cal.  161, 
tSS,  77  Pac.  877. 

dUBcDltlea  with  deceased  is  admlaalble  for 
purpose  of  showing  mali<:e.— People  v.  Col- 
vln,  lia  Cal.  349,  3E1.  60  Pac.  533.  See  Peo- 
ple v.  Thomson.  33  Cal.  SOe,  E12.  H  Pac.  539. 
118.  Evidence  of  difficulty  few  hours  be- 
fore   homicide,    althouKh    admlsslbla,    will 


not  Justify  homicide.— Peck  v.  State,  6  Tex. 
App.  Sll. 

119.  Evidence  on  behalf  of  prosecution. 
to  eflect  that  deceased  was  not  armed  at 
time.  Is  properly  admitted  to  rebut  evidence 
Introduced  by  defendant  that  he  believed 
deceased  to  be  armed  at  time  of  homicide. — 
People  V.  Sehorn,  116  Cal.  603,  EOS,  43  Pac. 
tOE.  See  People  T.  Powell,  37  Cal.  348.  362, 
11  L.  H.  A.  76,  2G  Pac.  481. 

120.  Saae— Saaie — Cvldeaee  pro  via*  tkat 
aeceased  vraa  ■Banned,  and  of  his  declara- 
tions with  relation  to  carrying  of  arms, 
made  in  presence  of  and  to  defendant  before 
the  shooting.  Is  admissible,  where  defend- 
ant pleaded  self-defense  as  Justiflcatlon. — 
People  V.  Adama,  137  Cal.  630.  681,  TO  Pac. 
(S3.  See  People  v.  Powell,  87  Cal.  848,  363, 
11  K  R.  A.  76,  26  Pac.  431. 

131.  Saaae — Saate — Evldeace  at  pkrSlPal 
eandKUa  af  defendant  la  ■dmlaalble  In  evi- 
dence, in  order  to  show  relative  physical 
strength  of  parties,  and  where  defendant 
claims  to  have  been  sick  tor  several  years 
and  under  treatment  of  physician,  he  l>  en- 
titled to  Introduce  testimony  of  physician 
to  corroborate  his  leatimony  that  he  was 
afflicted  with  certain  dlBease.  and  that  at 
time  of  homicfde  was  sick  and  weak  as  re- 
sult ot  this  desease,  and  rejection  of  such 
evidence  Is  reversible  error. — People  v. 
Smith,  lEl  Cal.  SIB,  91  Pac.  611. 

See.  also.  pars.  30,  31,  SIT.  this  note,  and 
authorities  cited. 

1S3.  San» — PoaaesaloB  Invaded  by  de- 
eeaaed — Evidence  held  not  sufficient  to  War- 
rant conviction  of  murder  in  second  degree. 
or  any  other  offense,  where  defendant  w&b 
peaceably  In  possession  of  his  land,  and  de- 
ceased was  aggressor  from  beginning,  and 
attempted  by  force  to  invade  his  poaaeaalon. 
— People  V.  Stone,  82  Cal.  36,  38,  22  Pac.  97S. 

133.  Same — Same — Evldeuec  that  detead. 
aal  acted  aa  rcaaonably  prndeat  mam  would 
have  acted  under  clrcumatancea  la  compe- 
tent aa  showing  iuatlflcatlon  that  hia  acta 
were  In  self-detense.— People  v.  Powell,  87 
Cal.  343,  364,  11  I^  B.  A.  TB,  25  Pac.  481. 
See  People  v.  lams,  67  Cal.  HE,  119,  130: 
People  V.  Westlake.  62  Cal.  SOS,  SOT. 

eeaard— Admlaalblllty  vt.— Acts  and  hoatlle 

fendant,  are  admlaalble  in  evidence.— State 
V.  Elklna.  63  Mo.  159:  Holler  v.  State,  37 
Ind.  67.  10  Am.  Rep.  T4. 

Aa  ta  admlaalblllty  of  evidence  of  aneam- 
nnnleatcd  threat*  by  deeeaaed.  aee  par.  HE. 
this  note. 

Aa  to  threats  ot  parties  and  admlsalblllty 
of  evidence  of,  see  ante.  |  18T.  and  note. 

I3B.  Sane— Admlaalble  aa  tendlBg  ta 
■how  aggmaor  nnd  chareetcr  of  attack. — 
Throats  made  by  dereased  tend  to  show 
character  of  attack.  Intention  with  which 
it  was  made,  and  grounds  of  (ear  on  which 
defendant  acted.— Dukes  v.  State,  11  Ind. 
667,   Tl  Am.  Dec.   370.     See  Ala,  Dnpree   t. 
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JUSTIFIABLE    HOMICIDB:— THREATS. 


Slate,  SI  A1&.  SBD,  71  Am.  Dec.  42Z.  N.  T. 
Stokes  V.  People,  6S  N.  T.  164.  IS  Am.  Rep. 
nt.     Ore.  People  v.  Dodeon.  4  Ore.  AG. 

See,  also,  par.  tlC,  thia  note. 

ISt.  Recent  threats  made  by  deceased 
aealnit  defendant  are  admissible,  since  they 
lalse  presumption  that  deceased  was  ag- 
creslor. — People  T.  ScoekIoh,  IT  Cal.  STS. 
CI4:  StokeB  V.  People.  G3  N.  Y.  164,  IS  Am. 
Rep.  491:  WlKKlna  v.  United  Stales.  91  U.  S. 
4(1.   11  L.  ed.   t41. 

UT.  Thre«t  of  deceased  to  take  life  of 
his  Bdveraary  on  sight  should  be  admitted 
to  corroborate  whatever  other  evidence 
there  Is  tending  to  show  that  deceased  was 
assailant,  although  of>  Itself  and  unsup- 
ported It  mlerlK  be  wholly  Insutllclent  to 
establish  proposed  defense. — People  v.  Scoc- 
rlns.  ST  Cal.  tit.  ISI. 

lis.  Threat  made  against  prisoner  by 
deceased  several  years  prior  to  homicide, 
evidence  of.  admissible.  Its  remoteness  go- 
Ine  to  Its  weight. — People  v.  Brown,  T4  Cal. 
(TS.  S11.  IS  Fac.  «7g. 

lia.  Same— Charaelcr  or  not  ahewB.  to- 
■dBlaalble,^ — Threats  made  by  deceased 
againat  prisoner  are  properly  refused,  where 
Ibelr  character  Is  not  shown,  and  they  are 
simply  stated  to  have  been  against  defend- 
ant's life,  as  they  might  be  conditional  or 
Justiaable. — People  v.  Qlenn,  10  Cal,   SZ,  IT. 

IM.  Sane  — CflnmnnlCDted  threat.— Pre- 
vious threats  communicated  to  defendant 
are  competent  evidence  In  his  behalf. — 
People  v.  Campbell.  G9  Cat,  743,  HI.  43  Am, 
Rep.  167.  See  People  v.  Arnold,  16  Cal.  47*, 
and  eases  In  par,  ii,  this  note. 

111.  Evidence  of  previous  threat,  and  of 
Its  communication  to  defendant.  Is  com- 
petent, as  tending  to  show  the  animus  ot 
party,  and  that  defendant  acted  upon  well- 
grounded  apprehension  that  his  adversary 
was  about  to  put  threat  Into  eieculton. — 
People  V.  Scogglna,  t7  Cal.  STC.  ES4.  See 
People  V.  Allvtre,  6E  Cal.  163,  S6Gi  People 
v.  Carlton.  B7  Cal.  S3.  8S.   40  Am,   Rep.   112: 


ISO.  Save— Bvldeace  «I  ■  «tum>  be- 
tween deceased  and  third  parties  at  public 
meeting,  on  evening  of  homicide,  deceased 
at  same  time  using  threatening  language. 
Is  not  admissible,  where  defendant  was  not 
present  at  time  transaction  took  place  and 


lUght     1 


his 


edge.— People  t.  Henderson.  ZS  Cal.  4t6,  4T0. 
See  People  v,  Wyman.   16   Cal.   70.  14. 

ISC  Same — Vaet  of  threat  merely,  cffert 
of. — Pact  that  one  man  threatens  to  kill 
another  does  not  Justify  latter  In  killing 
former.— People  v.  Arnold.  IB  Cal.  476.  4S]. 

117,  Threats  unaccompanied  by  acts 
threatening  life  or  limb  of  slayer  will  not 
Justify  or  excuse  felonious  homicide. — Peo- 
ple v.  Campbell.  6»  Cal,  243,  24B,  4)  Am 
Rep.  167. 

136.  Threats  alone,  unless  coupled  with 
apparent  design  then  and  there  to  carry 
them  Into  effect,  will  not  Justify  deadly 
assault, — People  v,  Tamkln,  12  Cal.  46B,  470. 
See  People  v.  Scogglns.  S7  Cal.  676.  68Si 
People  V,  Travis,  66  Cat.  151;  Stokes  v. 
People,  ES  N.   Y.  164.   174,   13   Am.   Rep.   491. 

130.     Same  —  Bane  —  UBaceempanlcA   hy 

accompanied  by  any  Immediate  demonstra- 
tion of  force  at  time  of  encounter,  will  not 
Justify  or  excuse  assault. — People  t,  Scog- 
glns, 37  Cal.  676,  683:  People  v,  lams,  67 
Cal.  HE,  127,  See  People  v,  Wright.  45  Cal. 
260.  261:  People  v,  Taing,  63  Cal.  802.  601; 
People  T,  Allvtre,  66  Cal.  Z6S.  266:  People  T, 
Carlton,  67  Cal.  8S.  8G,  40  Am.  Rep.  112,  114; 
People  V.  Campbell,  61  Cal.  143,  24S.  41  Am. 
Rep.  267;  People  V.  Westlake,  63  Cal.  SOS. 
306:  People  v.  Thomson,  93  Cal,  [i06,  611,  18 
Pao.  689;  People  v.  Lynch.  101  Cal.-  229,  131, 
le  Pac,  860.  Col*.  Davidson  v.  Peopli,  4 
Colo.  145.  147.  Ga.  Vaughn  v.  State,  SB  Ga. 
731.  73S.  16  S.  E.  64.  III.  Cummins  T.  Craw- 
ford. S8  III.  311,  30  Am.  Rep,  668.  lown. 
Stojte  V.  Helm.  93  Iowa  640.  649.  tl  N.  W. 
246,  Kbh.  State  v.  Spendlove,  44  Kan.  1,  10. 
34  Pac.  67.     Miss.  Kendrick  v.  State,  ES  Miss. 


436,     Md.  State  v 


I.  63  Mo, 


tS9. 


4T>. 

HI,  Evidence  of  previous  threats  Intro- 
duced on  behalf  of  defense  may  be  rebutted 
by  prosecution. — People  v.  Carlton,  E7  Cal. 
Bl.  86;  People  V.  Carkhuff,   14  Cal.   640. 

lis.  Evidence  ot  previous  uncommunl- 
cated  threats  may  be  given  on  behalf  ot 
accused,  where  they  are  made  to  third  par- 
ties shortly  before  the  affray,  and  are  cor- 
roborated by  other  evidence  tending  to 
show  that  deceased  was  assailant. — People 
*.  Scogglns,  IT  Cal.  678.  8SS.  See  People 
T.  Chaves,  11)  CaL  114.  141,  64  Pac.  696. 

114.  Ba«e  —  DeeUntlOBS  uade  wbe> 
wtapea  was  v>*e«red,  as  to  Intention  ot  de- 
>-«>ed.  and  what  he  meant  to  do  with  It, 
»r«  admissible  as  parts  ot  the  res  gestae 
■ad  as  Illastrattve  ot  transaction  and  show- 
'tig  purpose  for  which  weapon  was  pro- 
cnr«4,— Peopl«  T.  Arnold.  16  Cal.  476,  481. 


State  V.  Hall.  9  Nev.  68;  State  v.  Stewart.  » 
Nev.  110.  Ill:  State  t.  Harrington,  12  Nev. 
tl6,  134.  Tei.  Myers  v.  State,  33  Tex.  G2G, 
E3E.  F-ed,  Wiggins  v.  People,  93  U.  B.  467. 
23  U  ed.  941;  Allison  *,  United  States,  160 
U.  S.  201,  116.  40  U  ed.  196,  16  Sup.  Ct.  Rep. 
161. 

1«.  Sane  —  Inferenees  (i»u,— Person 
whose  life  has  been  threatened  by  another, 
whom  he  knows  or  has  reason  to  believe 
has  armed  himself  with  deadly  weapon  for 
his  life  or  InAlct- 


mjury 


aonably  Infer,  when  hostile  meeting  occurs 
that  his  adversary  Intends  to  carry  hi. 
threat  Into  execution.— People  v.  Scogglnt 
IT  Cal.   676,  881. 

141.      Sasu — Rmrdpd   as    verbal    nets    o 
-Threats   regarded  as  verbal   act 


of   c 


Bed,    Ini 


1  Int 


ch.  regardless   ot  whether 


purpose 
In  evidence  as 
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JUSTIFIABLE   HOHICIDB— INSTRUCTIONS. 


or  not.—WeHt  T.  State.  2  Tex.  App.  440.  See 
Holler  V.  State,  IT  Ind.  E7.  10  Am.  Rep.  74; 
State  V.  Turpin,  7T  N.  C.  47S.  24  Am.  Rep. 
455. 

142.  Smhf  —  ITHOBBmleated  tkwat. — 
Previous  ttireats  made  by  dec  eased  lame- 
ttmes  admlaalble,  although  never  communl- 
caled.—People  v.  Campbell.  SB  Cal.  Z43.  247. 
43  Am.  Rep.  257.  See  People  v.  Arnold.  IS 
Cal.  47 1. 

143.  Evidence  ot  recent  uncommunicatBd 
tbreatfl  made  by  deceased  la  admlaaible  lor 
purpose  of  characterizing  conduct  and  anl- 

[  'deceased   at   time   of   aRray.   and    In 


IV,  INSTRUCTIONS  TO  JURY. 

ISO.     Ar*   to    be   eaBeMerrJ    la    their    e>- 

tlretr   lor  purpoes   ol   determining    whether 

correct  or  not,  and  language  used  In  each  la 


cdon 


lelf-det 


sell 


People.  IT  111.  17,  SI  Am.  Dec. 
v.  State,  18  Ga.  194,  «3  Am.  Dec. 

See.  also,  par.  115.  this  note. 

144.  Saiue — Threate  hr  Chives 
tloB. — Wh«re    instruction    had    ( 

pistols,   it 
evidence   on   his 

which  deceased  « 
to    take    defenda 


of  n 


If   hom 
ill.  and 


life    I 


lown    that 


-,  had  threa 


tened 
<   had 


:huok,  74  Cal.  1 


10.  14.  15  Pac.  az2. 

IB  carried  by  4 

lcnc«  ««.— It  is  error  to  ex- 
clude evidence  that  deceased  was  armed 
Vlth  large  knife,  as  well  as  rifle,  on  day  of 
homicide,  where  defendant  orers  to  show 
that  auch  fact  was  communicated  lo  de- 
fendant.—People  v.  Cook.   148  Cal.   334,   34$.        App.  S54,  568,  110  Pac.   4te. 


'IS1.  SaMe — A  eanwcl  laatravtloa  ae  «• 
the  Ian-  nalllird   br  salMrqarBt   iBstraetloa. 

Judgment  on  conviction  will  bo  reversed;  as 
where  by  subsequent  charge  takes  away 
from  defendant  all  justlBcation  for  the  kill- 
ing which  law  accords  him.  In  case  jury 
should  And  defendant  was  acting  under  In' 
fluence  of  tear  of  suSsring  great  bodily 
harm. — People  v.  Farrel.  30  Cal.  31Z.  316. 
See  Black  v,  Spracue,  64  CaL  3T2:  People  v. 
Bush,  65  Cal.  119,  134,  1  Pac.  690;  State  v. 
Ferguson,  »  Nev.  114. 

102.  Bane — Am  err*ae«Ba  laatraetlaa  la 
■at  eared  br  vuiieel  Btate&cat  #r  law  In 
another  part  of  charge, — People  v.  Bush.  OS 
Cal.  129,  133,  5  Am,  Or.  Rep.  46»,  3  Pac.  590. 
See  People  v.  Campbell.  30  Cal.  312;  People 
V.  Wong  Ah  Ngow,  51  Cal.  151,  35  Am. 
Rep.  69. 

qanst  dcalred, — If  the  defendant  desires  any 
further  Instruction  upon  subject  of  Justi- 
flabie  homicide  than  that  contained  In  this 
section  It  Is  his  duty  to  request  It  and  the 
court  did  Its  duty  when  It  Instructed  the 
Jury  upon  that  subject  in  the  language  of 
-People    V.    Isomer, 


33   Pac.  43. 

14a.  Pr»vlaee  of  Jarr — Where  deadly  ea- 
eoaater  lakes  place,  in  which  one  party  Is 
killed  and  survivor  Insists  that  the  klllInK 
was  in  self-defense,  that  deceased  made  flrst 
attack,  question  of  who  was  aggressor  is 
Issue  of  vital  importance,  and,  under  such 
circumstances,  all  acts  and  conduct  of  de- 
ceased, either  in  nature  of  overt  acts  of 
hostility  or  threats,  communicated  or  un- 
communlcated,  are  proper  evidence  to  be 
considered  by  Jury,  as  shedding  light  upon 
Issue  as  to  whether  deceased  or  defendant 
was  acgr^esor, ^People  v,  Thomson,  9!  Cal. 
505.  Gil,  28  Pac.  589.  Bbe  People  v.  Arnold. 
le  Cat.  410,  479;  People  v.  Scogglns,  31  Cal. 
8TS,  «7T;  People  v.  Travis.  58  Cal.  151,  252; 
People  V,  Tamkin,  Gl  Cal.  403,  459. 

147,  Jury  need  not  consider  or  find  that 
kilting    of   deceased    was    absolutely    neces- 


IIM.  Readlac  whole  of  above  aefttloa  ta 
the  Jary  as  covering  the  law  of  self -defense, 
without  qualincatlon.  Is  not  misleading, 
notwilhsCanding  the  fact  that  the  phrase 
"mortal  combat."  In  subdivision  1  of  the 
section  may  be  a  misprint  for  "mutual 
combat."  and  section  requires  the  party 
seeking  the  beneflt  of  the  doctrine  of  self- 
defcnae  to  "really  and  In  good  faith  decline 
any  further  struggle"  before  the  homicide 
was  committed,  whereas  fhe  supreme  court 
has  laid  down  the  rule  that  in  those  cases 
In  which  the  aittack  Is  sudden,  the  danger 
imminent,  and  he  may  Increase  his  peril  by 

stand  bis  ground,  becoming  his 


1  if  It  b 


him 


:    him 
it  him 


ling    ' 


that  he  might  eaally  have  gained  his  safety 
by  flight:  because  In  so  far  as  the  rule  laid 
down  by  the  court  conflicts  with  the  stat- 
ute It  is  not  law.— People  v.  Fowler,  178  Cal. 


great    bodily    harm,    in 

667,  174  Pac.  B92. 

on  charge  of  murder. — 

ndlflat— Ae    to    anKreaHir    ••whnllr    nit  boat 

fanlt."— Instruction  to  Jury,  to  effect  that  if 

they  believe  beyond  reasonable  doubt  that 

defendant  killed  deceased,   in  order  to  ren- 

People  V.  Wong  A 

eharsed  wllh  mur^ 

self  Is  one  for  Jul 
Cat.  288,  293. 

14B.  Saaie — ttaeatloa  whether  killing  la 
■^ll-deteaae  or  under  circumstances  of  ]us- 
llflcatlon  is  for  Jury. — People  <r.  Young,  64 
CaL  212,  213.  30  Pac.  «28. 


lefendant  was  wholly  without  fault 
able  lo  him  by  law  in  bringing  about 
immencing  difficulty,  is  erroneous; 
iven    if    defendant    had    been    assail- 
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ant,  if  ha  h»d  really  and  In  Rood  talth  an- 
deavorcd  to  decline  any  further  slrugKle 
before  homicide  was  commltled.  kllllns 
nould  be  lustiflable  in  Belf-detense.—People 
V.  Simons.  60  Cal.  IS,  7J. 

IS«.  Saiae— A*  M  appcaranerB,  •^•■r," 
••belief,"  etc..  [nstrucllon  held  erroneoua. — 
People  V.  Thomson.  HE  Cal.  TIT,  T20,  79 
Pac.  43S. 

CDmalaDCFB  In  KlIlsatlOH  or  jBatlleatlBU  or 

excuse.  Instruction  held  erroneous. — People 
V.  Smith.  e»  Cal.  «lll,  BUI,  See  People  v, 
MnrahAll.  £9  Cal.  SSS;  Blohes  t.  People,  G3 
N.  Y.  1«.  IS  Am.  Rep.  492. 

ItW.     Saai*— Aa  t*  elreanutaaera  at  mltl- 


Katlaa.   and   as    t 

o   JustltylnK   or 

•icUBtnK 

homicide     by     pre 

whereas    Lt    is   on 

y    nereasary    tha 

defend- 

am  should  Introduce  evidence  aufflctent 
raise  reasonable  doubt  as  Co  his  guilt,  el 
held  erroneous,— People  v.  BtllDtt,  So  C 
tit.  30B.  it  Pae,  20J.  See  People  v.  Bui 
ton.   SO  Cal.  lEO,   22   Pac.   12T,   G49. 

in — SaBp  —  Aa  to  deellmlBK  farthei  atrv 
endeavoring    In    good    faith    to    i 


Clint 


furt 


eviden 


rsult.  I 


cedent  or  accused  soug-ht  to  retreat,  because 
Jury  may  be  led  to  believe  that  court  found 
evidence  ot  pursuit  and  declination  to  en- 
Itaga  In  further  combat. — People  v.  Haughs, 
149  Cal.  2(3,  1(1,  K  Pac.  127. 

!••.  SaHc^Aa  t*  dealk  a«cclerat*4  br 
VrlaoBcr^  Ttolcaee,  and  guilt  not  extenu- 
ated by  fact  that  death  might  and  probably 
would  have  resulted  from  disease,  Instruc- 

dence  tendlnft  to  prove  that  blows  were 
given  In  setf-defense  and  with  fist  only,  and 
that  deceased  died  of  disease  produced  by 
Injuries  received  otherwise  than  at  defend- 
ant's   hands, — People    v.    LAnagan,     II    Cal. 


142.  144.  2 


:.  482. 


>  effect 


dODl 


1«l.  Sane— As  M  dDlT  «•  flee, 
that  "It  defendant  could  have  withdrawn 
from  danger  It  waa  his  duty  to  retreat, 
tween  his  duty  to  flee  and  bis  right  tc 
he  must  Hee,  or.  as  the  books  have  I 
must  retreat  to  the  wall."— held  to  b 
roneoua. — People  v.  L<ewls,  117  Cal.  iSi 
SI  Am.  St.  Rep.  167,  12  Pac,  lOBS.  See 
pie  V.  Maugha.  140  Cal.  2IS3,  281.  88  Pac 

I  a.  Same — As  to  evidcaee  of 
tlOB  pro  TIDE  en  lit  beyond  reasons  1 
and  ahlfllng  of  burden  ot  proof  upon  de- 
fendant where  fctlling  la  proved,  to  show 
justification.  Instruction  held  erroneous. — 
People  V.  Marshall,  112  CaL  422,  126,  44 
Pac.  7  IS.  f 

in.  Saw* — Aa  ta  flnt  axKrcaavp.- Any 
Instruction  which  falls  to  recognise  that 
circumstances  may  arise  whereunder  one 
who  Is  flrst  aggrsssor  might  slay  his  op- 
ponent and  yet  plead  selt-defenae  by  raaaon 
of  his  having  withdrawn  from  combat,  hon- 
estly and  fairly  made  known  to  his  adver- 


Pac.  »t. 

104.     Sane  —  Aa    t*    I 

that  party  may,  in  his  defense  against  as- 
sault. Inflict  mortal  wound  with  dangerous 
weapon  and  bs  acquitleo  of  all  olTenae,  pro- 
vided   he    did    not    Intend    to    cause    death, 

making  giving  of  such  wound  necessary,  or 
showing  that  he  had  In  good  faith  endeav- 
ored to  decline  any  further  struggle,  la  er- 
roneous.— People  V,  Qatewood.  20  Cal.  14C. 
149. 

lEG.  Whera  defendant  claimed  to  have 
killed  dsceaaed  In  self-defense,  and  court 
correctly  Inatrucled  the  Jury  upon  subject 
of  proof  of  Intention  to  kill,  and  that  If  the 
defendant  shot  and  killed  the  deceaaed  the 
law  presumes  that  be  Intended  to  kill  him. 
It  was  erroneous  to  further  Instruct  them, 
that    "unleaa    It    Is    ahown    by    the    evidence 


that   his   int 


ntlon 


I   othsi 


s    than 


indicated,  the  law  will  not  hold  him 
guiltless,"  as  one  might  Intend  to  kill  and 
yet  be  entirely  guiltless. — Peopls  v.  SolanI, 
2  Cal.  App.  226,  227,  82  Pac.  281.  See  Peo- 
ple V.  Newcomer.  118  Cal.  Stt.  287,  GO  Pac. 
406. 

106.  Instruction  that  Inasmuch  as  de- 
ceased was  not  at  moment  he  was  shot  in- 
tending to  do  any  Injury  to  accused  or  any 
other  person  U  erroneous. — People  v. 
Worlhlngton,  116  Cal.  S42.  244.  46  Pac.  lOOl. 

1W>  Ban^— Saate— laatractlaB  jMtlfytBK 
the  arlng  and  calling  for  acquittal  upon 
almple  ground  that  deceased  fired  Brst  shot, 
without  regard  to  circumstances  under 
which  It  was  flred,  !a  erroneoua,  eapaclally 
where  evidence  shows  that  prisoner  and 
another  went  to  premises  with  predeter- 
mination to  accomplish  thair  act  by  force, — 
People  V.  BonshsU,  ID  Cal.   82.  tT. 

1«8.  Same — As  t*  JasMfliible  hsaaleiac,  in- 
struction held  erroneous. — People  v.  Wong 
Ah  Teak.  «I  Cal.  644.  E4S. 

IM.  Baaie  —  Sane  —  IteecssKr. — Jury 
should  not  be  Instructed  that  defendant  la 
Justlfled  in  killing  If  necessary  for  his  own 
protection.— People  V.  Dye,  7B  Cal.  108,  112. 
18  Pac.  637.  See  People  v.  Flahave.  68  Cat. 
249;  People  v.  Qoniales,  71  Cal.  6«».  577,  12 
Pac.  783. 

170.      Same — Same — ITpsB    tear    ot    bodily 


ictlon 


LUlt      I 


■.  Hyndm 


I.  39  Cal.  I,  6.  II  Pac.  782. 

ting  homicide  In  self-defense,  that  "the 
necesally  must  be  apparsnt.  actual.  Immi- 
nent. Absolute,  and  unavoidable." 
tlon  held  contradictory  i 
People  V.  OonBales,  71  Cal 
7SS. 


'    Instruc- 
:  677,  1!  Pac. 


ITS.  Saa«— BrFaneoBB  laatraetlaB  given 
at  laalanee  at  praaemllM  will  not  be  cured 
by  correct  Instruction,  given  at  request  of 
defendant,  which  very  explicitly  states  rule 
as  to  selt-dsfenss,  where  they  are  so  con- 
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IPtl. 


tradlctorr  •■  not  to  ba  reconcilable,  and 
where  erroneous  Instruction  mar  tsit 
naturaUr  have  misled  Jury. — People  v. 
Anderson,  4i  Cal.  AG,  69.  See  People  T, 
Campbell.  ID  Cal.  313:  Brown  v.  McAllister, 
(9  CaL  <7I,  ill;  People  T.  Valencia,  ft  CaL 
BGl. 

17a.  Smmt—fOmit  bodllr  kara"  falls  far 
short  of  "most  serious  bodily  harm" — one 
may  endanger  life,  the  other  not:  bsnce  an 
instruction  using  the  latter  phrase  is  er- 
roneouB.— Reins  T.  People.  tO  IlL  2ES,  2TG. 


1T4.     San 


titled   t 


n  which  defendant  is  en- 
}  act  under  provisions  of  this  sec- 
effect  that  kill  ins  must  take  place 
while  person  killed  Is  in  very  act  of  maklns 
unlawful  and  violent  attack,  and  under  such 
circumstances  that  person  asBsIled  can  not 
resort  to  other  legal  means  to  save  and 
protect  himself,  eicept  retreating  or  run- 
ning, which  he  Is  not  bound  to  do,  Is  erro- 
neous.—People  T.  Wallace,  89  Cal.  IGS,  ITO. 
IS  Pac.  BEO.  See  People  t.  Flanagan,  40 
CaL  t,  44  Am.  Rep.  G3. 

1T&  Bmm* — iBStnictlOB  tkat.  ■aim  tt 
wma  aWolBtelr  iicc«*wirr>  detendant  Bat 
JastlMed  in  killing  deceased  In  order  to 
prevent  him  from  killing:  defendant  or  do- 
ing him  some  great  bodily  harm.  Is  erro- 
neous.— People  V.   Flahave,   Eg  Cal.   :49.   ZGl. 

IT*.  Same— InstnetlBB  wblck  directly 
BseBBsea  •■(•bllsbmeBt  of  esTBua  dellm  is 
technically  and  substantially  erroneous,  un- 
less In  immediate  connection  with  such  in- 
struction, or  In  same  other  part  of  instruc- 
tions given,  court  has  obviated  objection 
by  plain,  unequivocal  submlSBlan  of  ques- 
tion to  Jury  as  necessary  to  be  determined 
by  them  from  evidence. — People  v.  Dick,  IT 
Cal.   ITT.   1«1. 

1T7.  Samr-*— MotflllcBttoB  of  iBstxBctlfiB 
on  question  of  self-defense  by  aggressor. 
Which  plainly  Intimated  to  ]ury  that  If 
whole  affray  was  but  one  connecting  quar- 
rel or  altercation,  defendant  could  under  no 
possible  set  of  circumstances  be  Justified  in 
law  in  killing  his  adversary,  is  erroneous. 
—People  V.  Button,  108  Cal.  MS.  (38,  tC 
Am.  St.  Rep.  IBS,  IS  I.  R.  A.  GSl,  tt  Pac. 
lOTS. 


defendant. — PaopU  ▼.  Conkling,  111  Cal. 
SIS.  6I«,  44  Pac.  314. 

180.  Instruction  as  to  self-defense  whlcb 
declares  as  fact  that  deceased  had  threat- 
ened to  kill  prlsonsr,  is  erroneous.— People 
v.  Roemer,  114  Cal.  Bl,  SB,  4S  Pac.  lOBI. 

■salBst  prtaoaer,  to  effect  that  they  werB 
admitted  in  evidence  solely  to  enable  Jury 
to  determine  who  was  aggreasor.  Instruc- 
tion held  erroneous,  as  being  too  limited  by 
use  of  word  "solely." — People  V.  Tamkin, 
S2  CaL  461,  4Tt. 

183.  Same — BaiBC — As  tB  BBfricaAlr  rclB. 
tlons. — Instruction  to  effect  that  testimony 
of  acts  and  conduct  of  deceased  had  been 
Introduced  tor  purpose  of  showing  relations 
existing  between  deceased  and  himself  Were 
unfriendly,  and  charging  Jury  to  consider 
it  for  that  purpose  only,  and  to  consider  its 
remoteness  In  weighing  such  evidence,  is 
erroneous. — People  T.  Thomson,  93  CaL  G06. 
BID,  Si  Pac.  ES9. 

183.  Sbm* — Same — iBatFDetlOB  tkBt  It 
ttmld,  esnardly  kbb,  much  alarmed,  and  In 
imminent  danger  of  violent  and  Instant  as- 
saull.  cut  oft  from  chances  of  probable  as- 
sistance, as  result  of  fear,  kills  man  from 
danger  Is  apprehended,  and  to  effect 
e  was  in  danger 
thought   bimselt 


whoi 

that  If  Jury  b. 
of   great    bodily    han 
so.   killing  would   be 
ere  ther 


f-defer 

Bvlden 


r  any 


from  which  i 
reasonably  inferred,  or  that  ii 
ger  of  violent  or  instant  assault  or  of  bodily 
harm  existed. — People  v.  Raten,  61  Cal.  411, 
4IG.     See  People  v.  Herbert.  61  CaL  G14. 

1B4.  iBstructiaB*  held  set  erronegB*  er 
harmleaa — ACray  coKHeBced  by  drfeadBBt. 
-Instruction  that  If  Jury  believe  from  evi- 
dence that  defendant  commenced  affray  with 
deceased,  In  which  mortal  wound  was  given, 
bis  fear  of  danger,  if  really  entertained. 
would  not  Justify  hin  (defendant)  in  taking 
life  of  deceased,  was  held  su 01  dent.— People 
r.  Lamb,  IT  Cal.  III.  114. 

IBS.  Same — As  to  cimtaetaBees  skowlBg 
■•  cvldraee  of  selr-deteBBe,  instruction 
held  not  erroneous. — People  t.  Bruggy.  S3 
Cal.   4T«,  4SG,  19  Pac  tt. 


17S.     Same— Sane — As  to  riskt  at  self-de.  IM.     Same 

(ease,    instruction    held    erroneous. — People  self-derenac 

V.  Scott,   69  Cal.   69,   TO,  10  Pac.   188;  People  to     decllnlnB 

V.    Gonzales,    71    Cal.    E69,    BTT,    11    Pac.    TS3:  held  not  erri 

People  V.  Dye.  75  CaL  IDS.  113.  16  Pac.  637;  ment    of   Ibk 

People  V.   Button,   106  Cal.    628,   636.   46   Am.  61,  62,  46  Pai 
St.  Rep.   159,  28  L.   R.  A.  6B1,   39   Pac.   1073; 

People    V.    Conkllng,    HI    Cal.    «1B,    626,    44  i„„/„^„„„  , 

Pac.    114:    People    v.    Howard,    111    Cal.    135,  J"'^"'""" 
141.    44    Pac.    46<;    People    T.    Thomso 
CaL  TIT,  721,  T9  Pac.  4IE. 


leous.  although  i 
— People  V.  Roe 
1002. 


Instruction 
3t  full  state- 
ler,   114   CaL 


as  to  self-defense,  to 
effect  that  law  provides  remedy  for  person 
unlawfully  obstructed  In  use  of  his  prop- 
erty, or  unlawfully  prevented  from  tree 
enjoyment  thereof,  and  does  not  Justify 
killing,  held  to  be  prejudicial  to  righU  ot 


IR7.     Same— As   lo  defenae  ct  property. — 

Instruction  to  Jury  that  It  was  no  Justinca- 
tlon  for  prisoner  to  say  that  land  upon 
Which  deceased  was  building  was  his,  or 
that  he  had  claim  to  It  as  fact  that  title 
was  in  defendant  would  go  to  show  pur- 
pose of  forcible  expulsion  of  deceased  and 
motive  for  so  doing,  such  inalrucllon  could 
not  Injure  defendant,  even  conceding  that 
It  was  unnecessary. — People  v.  Uonsbell,  10 
Cal.  It,  81. 
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IS8.  Sbb«— Aa  to  t»t*mt. — Instrudlon  to 
Jury  upon  question  of  Intention,  which  tells 
them  they  may  Inquire  Into  Intention  of 
prisoner  to  stab  In  HeK -defense.  Is  not  er- 
roneous, where  they  are  told  tha.t  they  must 
consider  teatimony  of  all  witnesses,  and 
must  arrive  at  their  conclusion  from  all 
rounding    commission    of 


ludlnt 


istloi 


InK  affray  and  whether  defendant  acted  In 
self-defense  and  believed  he  was  Immi- 
nently In  danser. — People  v.  O'Brien,  7S  CaL 
41,  44,  !0  Pac.  tES. 

189.  ITpon  question  of  Intent  or  Inien- 
tlon.  and  Its  manifestation  and  proof,  !□•. 
structlon  held  not  erroneous,  as  requiring 
defendant  to  prove  hlH  JustlQcatlon,  abso- 
lutely.— People  V.  Hunt,  fiS  Cal.   430,  431. 

IM.  fiBBa — Aa  tD  Jastiaablc  hOnlrMe,  In- 
struction claimed  to  be  In  conflict,  but  not 
material,  question  not  arising  In  case  tor 
want  of  evidence  upon  which  It  could  be 
predicated,  not  erroneous,  where  matter  not 
material.— People  v.  Smith,  Et  Cal.  fiOl.  (Ot. 

191.  Where  preconcerted  assault  was 
made  upon  defendant,  circumstances  held 
sufllclent  to  warrant  court  In  Riving  In- 
structions as  to  Justifiable  homicide  under 
fear  of  bodily  harm. — People  t,  Hyndman. 
9>  Cal.  I.  t,  tS  Pac.  TSl. 

IM.  Sane — Aa  to  law  af  BBBelaaKhter 
■■d  jDBtUalile  taoBicldc.  Instruction  Is  not 
prejudicial  or  erroneous,  where  evidence 
goes  to  prove  deliberate  murder,  and  leaves 
no  question  except  as  to  Identity  of  mur- 
derer,— People  V.  Chun  Heonff,  flS  Cat.  129, 
331.  24  Pac.  lOSl. 

IM.     Sane — ^Aa     t«     law    of    aclf-de  tnae 

order  to  Justify  takin?  of  life  on  that 
KFound  It  must  not  only  appear  that  de- 
fendant had  reason  to  believe  and  did  be- 
lieve that  ho  waa  In  danger  of  his  Ufa,  or  of 
receiving  great  bodily  harm,  but  It  must 
also  appear  to  his  comprehenalon  as  reason- 
able man  that  to  avoid  auch  danger  It  was 
necessary  for  him  to  take  life  of  his  assail- 
ant, la  consistent  with  either  real  or  ap- 
parent necessity,  and  does  not  Invade  prov- 
ince of  Jury,  and  therefors  Is  not  erroneous. 
— People  v.  De  Witt,  M  Cal.  E8t,  EST.  10 
Pac.  111. 

1*4.  aa— e — Aa  t*  other  erlaae— It  Is  er- 
ror to  refuae  Instruction  that  If  It  should 
appear  that  defendant  had  commuted  an- 
other crime,  to  wit,  Inceat  with  hla  own 
daughter,  nevertheless  defendant  would  not 
be  deprived  ot  right  of  self-defenae,  either 
In  protection  of  his  life,  or  prevention  of 
great  bodily  Injury,  nor  would  he  be  de- 
prived of  right  to  the  Indulgence  law  al- 
lows for  killing  upon  sudden  quarrel  or  In 
heat  of  paaslon.  and  the  fact  that  defendant 
had  at  some  previous  time  committed  an- 
other crime,  different  from  that  charged. 
can  not  be  considered  as  reason  for  con- 
victing him  of  crime  for  which  he  Is  on 
trial.— Feopla  t.  Cook,  148  CaL  St4.  141,  13 
Pac.  *% 

P.  C— !•  M 


m.  Sane — Aa  to  prevlOBa  Twlatioaa  ke- 
twrCB  defeadaat  Bad  deceaaed,  Inatructlon 
that  such  may  be  conaldered  by  Jury,  which 
relatlona  embraced  every  word.  act.  and  clr. 
cumatance  bearing  on  point  of  which  evi- 
dence had  been  received,  la  not  erroneous, 
where  there  was  doubt  whether,  at  time  of 
killing,  deceased  was  In  tact  about  to  Inflict 
great  bodily  harm  on  defendant. — People  v. 
Qallanar.   t  Cal.   App.   4B1.   S8   Pac.    SI4.   RIO. 

109.  Saaic — Aa  ta  H*kt  ol  prlvata  peratnt 
to  BTTcat  BBDtker  when  felony  has  been  In 
tact  committed,  etc..  Instruction  held  not 
prejudicial. — People  v.  Helendrea,  ItS  CbU 
e49.  GE3,  El  Pac.  109. 

IBT.  Bbbb — As  to  right  ot  aelf-dcfeBae. 
Instructions  held  not  erroneoua. — People  v. 
lama,  ET  CaL  116,  111,  ISO.  See  People  v. 
Qray,  81  Cal.  104,  110,  44  Am.  Rep.  E49; 
People  V.  Strange.  «1  Cal.  498.  497;  People 
v.  Westlaks,  82  Cal.  IDE,  30E:  People  v. 
Robertson.  ST  Cal.  (4S.  0  Am.  Cr.  Rep,  E19. 
8  Pac.  800;  People  v.  Ouldlce.  T3  Cal.  ISO. 
228,  IG  Pao.  44:  People  v.  Danlela,  TO  Cal. 
B21,  Bt3.  11  Pao.  SEE;  People  v.  Glancoll,  74 
Cat.  841,  84E,  IB  Pac.  ElO;  People  v.  O'Brien,. 
T8  Cal.  41,  44,  10  Pac.  359;  People  v.  Don- 
gull,  91  Cal.  807,  ElO,  18  Pac.  781;  People  v. 
Bruggy.  91  Cal.  478,  484.  485.  29  Pac  26; 
People  V.  Lynch,  101  Cal.  229,  23n.  36  Pac. 
880;  People  v.  Button.  108  Cal.  828,  S31.  46 
Am.  St.  Rep.  2E9,  18  U  R.  A.  591,  89  Pac. 
1073;  People  v.  Hecker.  109  Cal.  4E1.  EEl.  30' 
Ja.  R.  a.  403.  41  Pac.  107;  People  v.  Rennett. 
114  Cal.  18,  20,  45  Pac.  994;  People  v.  New- 
comer, 118  Cal.  263,  169.  EO  Pac.  lOE;  People 
V.  Shears,  188  Cal.  1S4.  1«0,  «E  Pac.  29S: 
People  V.  Olover,  141  Cal.  181,  119.  74  Pac. 
T46;  People  V.  Fold.  149  Cal.  484,  473,  88- 
Pac.  1101. 

138.  As  to  selt-detense.  erroneoua  In- 
struction, when  taken  with  aubaequent 
charges  correctly  slating  law  ot  self-de- 
fense, rendered  harmless. — People  v.  Tam- 
kln,  82  Cal.  468,   4T1. 

199.  Aa  to  self-defenae.  Instruction  aub- 
atantlally  In  language  of  statute  being  suf- 
ficient.— People  V.  Daniels,  70  Cal.  fill.  E13, 
11  Pac.  86  G. 

ZOO.  Tnstruotlon  to  Jury  upon  ground  of 
self-defense,  to  effect  that  It  "must  appear- 
that  the  danger  waa  BO  urgent  and  press- 
ing." Is  not  objectionable  aa  leading  Jury 
to  presume  that  It  muat  ao  appear  to  them. 
Its  natural  conatructlan  being  that  It  must 
ao  appear  to  defendant.— People  v.  Bruggy. 
93  Cal.  476,  482.  19  Pac.  IS. 

aoi.  Same — Aa  to  threats. — Court  has 
right  to  call  Jury's  attention  to  evidence 
offered,  "tending"  to  show  Ill-will  between 
defendant  and  deceased,  and'  threats  made 
by  former  against  lat'Ier,  where  such  state- 
ments are  made  clearly  tor  purpose  of  warn- 
ing Jury  against  attaching  much  Importance 
to  evidence.— People  v.  Neary,  lOt  Cal.  ST3.. 
378,   37  Pac.  941. 

302.  SBHe— Attack  br  Jeccasc«— Aa  tO' 
shaaliBB  dOBie  1b  rcBCBtiBc  attack  On  part  of 
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pt  on  his  part  to  do  great 

ucllon  as  to  Justiacatlon. 
.  What  would  reaso liable 
■y  caution.  Judgment,  or 
efendant'B     position. 


t  he 


his 


iKht  of  defendai 


bodily   barm.   Ins 
and  that  rule  w 
person    of    ordlnar 
obseryation     !n     d< 
seelns  nhat   he  aa 

roundlnea? — held  c 

do  great  bodily  harm. — People  v.  Bruggy, 
9S  Cal.  47S.  4S5,  !9  Pac.  2t.  See  People  v. 
Franklin,  70  Cal.  fltl,  842.  11  Pac.  797:  Peo- 
ple V.  Northey.  77  Cal.  S18.  8  Am.  Cr.  Rep. 
838.  19  Pac.   865.   29  Pac.   110. 

303.  Same  lE^^re— Iob  opon  qoeKtIen  o( 
■etf-defenae.  "It  must  appear  to  you  that  the 
danger   to   defendant    must    be    present,    ap- 

aelt.  IB  not  clear,  and  might  be  understood 
as   requiring    the    danger    to    be    actual,    but 

diately  follo' 


be  Id  revenge,  but  must  be  prosecuted  li 
Kood  faith  with  the  sole  object  of  wlnnlni 
safety  and  Becurlly  (or  hiiUBelf,  was  held  H 
have  been  properly  modlHed  by  adding  "am 
must  be  carried  no  further  than  la  reason 
ably  necessary  to  tree  one's  self  trom  dan 
-People    V.    Shlmonaka.    16   Cal. 


tempting        111.    118   Pac.    J17. 
kill 


by    1 


■    jurj 


Dotigrull.  92  Cal.  807,  «10,  2B  Pac.  78! 
aiM.     Save — InatnictloB   omitting 


eopte 


Wallace,  S3 
MB.     Sam 


led   la 

Cal.  ISS.  170,  2S  Pac.  ftSO. 
(— InalraefloB  thaf  Ian  eare- 
rea  amoaat  of  force  which  may 
used  In  repelling  an  assault,  and  allows 
more  than  Is  absolutely  neceasary,  is  not 
oneous,  by  reason  of  use  of  the  word 
isolutely."— People  v.  Williams.  32  Cal, 
.  287. 

f    JBB- 


1  good  faith  have  i 
ich  BtrugKle  before 
Id,"    held    ! 


lallar 


I    hand,    where    ( 


lably    ] 


bodily    Injury    i 


mthei 


Aa  t 

o  pntanlt 

■a«  extent  allawed,  i 

lee  pars. 

B9-ai, 

this  not< 

310. 

■■■trap* 

iaaa  vraycrlr  rrfnaei 

1 A  a  ta 

twilef 

danKcr. 

— inai 

tructlon    that   If  defendant   had 

lieve.   and 

really   did    belleTe, 

that    he 

hia  lite 

surrlng   st 

■rious   harm,    and   really    and 

jd  faith  ai 

;tlng  under  that  belli 

Bf  killed 

deceased,  he  Is 

Justined.  Is  properly 

refused. 

811.      ! 
nal.    Ini 


jelfet  of  Imminent  danger. — People 
clter.  E  Cal.  lOB,  410.  See  People  t. 
B  Cal.   >90,   191. 

4ame — Aa    ta   danger,   apparent   aad 
itructlon    properly    refused. — People 
v.  Shears,  138   Cal.  164.  180,  85  Pac.   29G. 

313.  Sam* — Aa  to  Impreaalon  of  fear.— 
Instruction  that  It  Jury  believed  from  evi- 
dence that  defendant  tired  fatal  shot  under 
Impression  that  great  bodily  harm  waa 
about  to  be  Inflicted  upon  him.  they  must 
And  defendant  not  guilty.  Is  properly  re- 
fused, as  It  makes  the  "impression"  of  the 
defendant  Justification  of  act. — People  v. 
Hurley.  8  Cal.  390.  191. 

Its.     Saaie — Aa  t*  neeeaaltr. — Request  pf 
charge   of   murder,    that   ' 


Icted   1 


irtal    ■ 


I    aelf- 


knocked  down  by  deceased  without  cause 
or  provocation,  but  Itabbed  deceased  after 
he  had  stepped  aside. — People  v.  Qlancoll. 
74  Cal.   642,  64E.  IS  Pac.  El«. 

lOT.  Same— Mere  want  of  peraplcnlty  on 
part  of  court  below,  explaining  Instruction 
to  Jury  upon  question  of  self-defense.  Is  not 
ground  for  reversal. — People  v.  Moore.  8 
Cal.  90,  94. 

306.  SnBe— Modlfleatl^  of  iBKtmetlon— 
Aa  to  "real  or  apparent  danger." — Held 
properly  modlfled  by  the  addition  of  the 
words  that  the  self  defender  "may  use  such 

and  no  more.  If  he  goes  beyond  this  limit, 
he  transcends  the  law  o(  self-defense,  and 
becomes  himself  a  wrongdoer." — People  v, 
Shlmonaka,  16  Cal.  App.  122,  IIB  Pac.  327. 
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-People 

y.  WlUiama. 

17  Cal. 

HI.  148. 

114. 

Same— A 

dooM^ 

-In- 

m   to  jur: 

If  they  believe  t 

rom 

luced    In    Justin 

cation 

that 

prisone: 
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reasonable 

ding   danger   am 
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self-def 
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<y  must 

give  hli 

m   benefl 
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Cal.  127,  119. 

215.  Instruction  to  elTect  that  If  Jury  e 
tertalned  reasonable  doubt  after  consider 
tlon  of  whole  evidence  as  to  whether  d 
fendant  acted  In  self-defense,  they  shou 
acquit.  Is  properly  refused.  —  People 
OBrlen,  78  CaL  41,  44,  20  Pac.  353. 
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•  Its 


.  to  effect  that 
evidence,  they 
had  reasoDBble  doubt  as  tQ  whather  defend- 
am  or  deceased  was  asKresBar.  defendant 
should  have  benefit  of  doubt,  not  prejudicial 
error.— People  v.  O'Brien,  78  Cal.  41,  **,  !0 
Pac.  3e>. 

21T.  Shb^—Ab  to  reUtlve  slie  «t  parties. 
— Instruction  that  Jury  should  take  Into 
consideration  the  relative  size,  streniclh.  and 
actlTlty  ol  parties  In  determining  whether 
defendant  had  received  a  permanent  bodily 
Injury  from  deceased.  Is  properly  refused, 
where  there  la  no  evidence  a.s  to  such  rela- 
tive size,  strerigth.  and  activity  of  parties. — 
People  V.  Fitzgerald,  1  Cal,  App.  BOT,  EOt, 
82  Pac.  SGS. 

An  ta  Dkrsleal  atFenctk  aad  coudttlra  of 
partlH,  see  pars.  30,  11.  1£1,   this  note. 

318.  Sane — Aa  to  ■eU-deleue.— Circum- 
atances  held  not  aumclent  to  show  error  In 
refusing  Instruction  aa  to  self-defense  In 
necessary  protection  of  life.— People  T. 
Johnson,   tl  Cal,   lil,   1(1. 


>  the  effect  that  absolute 


cesslty,  JUBtltylng  the  taking  of  life  Ib.  "as 
matter  of  law.  deemed  to  exist  when  one 
without  fault  Is  placed  In  sudden  Jeopardy," 
was  held  properly  refuaed  because  the 
Jeopardy  referred  to  was  not  properly  de- 
fined.— People  V.  Shlmonaka,  16  Cal.  App. 
US.  116  Pac.  321. 

310.  Saase — Aa  te  threats. — Instruction 
that  "If  the  defendant  had  been  told  of 
threats  made  by  deceased  toward  him. 
.  .  .  then  he  had  a  right  to  arm  himself 
when  he  went  to  police  court."  Is  properly 
refused  upon  Indictment  for  murder. — PeO' 
pie  V.  Hurtado.  63  Cal.  288,  S>3. 

231.  Sbhi — Aa  to  words  "TeasBBBblc  op- 
portaalty." — To  Instruct  to  effect  that  if 
prisoner  did  not  have  reaaonable  oppor- 
tunity of  removing-  Intruder  from  his  house, 
he  was  Justified  In  shooting,  and  should  be 
acquitted.  Is  erroneous,  as  "reasonable  op- 
portunity" Is  too  vague  an  expression. — 
People  y.  Walsh,  *!  Cal.  447,  4E0. 

2X2.  Samr — laatrvellOB  ■■  t*  «ickt  >■ 
•Tldenee  at  Kultt.  properly  refused. — People 
V.   QIaticoll,   T«  Cal.   641,    64E,   16   Pac.   510. 


§198.  BABE  FEAS  NOT  TO  JUBTIFT  KILLIHa.  A  bare  fear  of  the 
commissioii  of  any  of  the  offenses  mentioned  in  sabdivisiona  two  and  three  of 
the  preceding  section,  to  prevent  which  homicide  may  be  lawfully  committed, 
is  not  sofBcient  to  justify  it.  But  the  circnmstanees  must  be  suflBcient  to 
excite  the  fears  of  a  reasonable  person,  and  the  party  killing  must  have  acted 
under  the  influence  of  such  fears  alone. 

1  30  Criminal  Prao- 


SELF-DEFENSE— BABE  PEAR  NOT  BUF- 

PICIBNT. 

I.  Fbab — Bbal  ahd  Apparent  Danoek. 

II.    EVIDENCB. 

III.  iNSTBDcnoNB  TO  JimT. 
L  FuB — Beal  and  Appabekt  Danqeb. 
1,  2.  Apparent  danger — Unloaded   gun. 

3.  Apprehension  of  danger  —  Not  Buffi- 

4.  Bare  fear — Not  auffleient. 

6.  Same — Not  fear  of  leaBonable  person 
under  eircntnataneea. 

6,  7.  Belief  that  it  was  absolatel;  neeestaTj 
to  hUl. 

8, 9.  Same — Belief  of  defendant  as  to  dan- 
ger. 

10.  Circumatancea — Aa  to  sufficiency  of. 

11.  Danger — Mturt    be    present,    apparent, 

12.  Same — DemoBstntion  must  exist  of  an 

imme<liate  intention. 

13.  Same — Impreaaioo  made  upon  mind  of 

prisoner. 

14.  Same — Immediate  iatention  to  execute 

threat. 

15.  Intent — Time  for  deliberation. 


IT.  Same — RcABOnable  ground  for  believ- 
ing danger  imminent. 

IS.  Past  threats  and  hostile  actions — Are 
incident  eireamstanceB. 

19.  Same — Past  threats  or  cooduet  of  de- 

20.  Real      or      apparent      apprehenaion — 

Brought  about  bj  design. 

21.  Reasonable  fear — Belief  of  aecueed. 


23,  Same — Same — Special  demurrer. 

I.    EVIDKNCK. 

24.  Bad  character  of  deceased — When  al- 

lowed to  be  proved. 
5, 26,  Character      of      deceaseii — Usually     a 
proper  subject  of  inquiry. 

27.  Corpus   delicti — Proof  of — Admissions 

and  confessions. 

28.  Disproof   of    self-defense  —  Different 
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SO.  Of  motive — On  trial  for  murJer. 

31.  Same— Proof   of  motive  not  indiapen- 

32.  Order  of  proof — Trial  for  murder. 

33.  Province  of  jury — As  to  determining 

what. 

34.  Same — Question    whether   appearances 

real, 
in.  Instbuctions  to  Jubt. 

35.  As  to  belief  bj  defendant. 
36, 37.  As  to  law  of  self-defenBe. 

3S.  As  to  murder  in  second  degree. 

39.  As  to  neeesBity  to  take  life  in  self* 

defense. 

40.  As  to  self 'defense,  fear,  etc. 

41.  8am^^ Awkwardly  worded  inatraetlon 

as  to  self -defense. 
43.  Same — Bepelition. 
43.  Omitting  element  of  reason ableness. 
I.  PEAR— REAL  OR  APPARENT  DANGER. 

I.  AVpareat  d«BBW  —  IJBlandeA  gam. — 
Party  at  whom  gun  Is  pointed  In  throaten- 
Ins  manner,  under  such  clrcumHtances  as  to 
Induce  reasonable  belief  that  It  was  loaded 
and  will  be  dlscharKed,  and  thereby  cause 
death  or  Inflict  grreat  boUr  Injury  on  person 
threatened.  Is  Justified  In  using  whatever 
force  may  be  necessary  to  avert  apparent 
danger,  even  though  It  may  subsequently 
appear  that  gun  was  not  loaded  and  there 
was  no  danger.-^People  v.  Anderson.  14 
Cal.  65. 

3.  COB*arci  People  v.  Sylva,  US  Cal.  tS. 
78  Pac.  in. 

3.  Apyreheoalon  of  danflier — Net  sDlIlelf-Bt 
(o  Justify  homicide,  where  It  does  not  ap~ 
pear  that  threats  made  by  deceased  and 
communicated  to  prisoner  previous  to  kill- 
ing: were  followed  by  any  overt  act  on  part 
of  deceased. — People  v.  Lombard.  IT  Cal. 
31G,  SZD. 

«.  Sure  feai— IfBt  nflcleat  to  Justify 
killing,  but  It  must  appear  that  circum- 
stances were  sutflclent  to  excite  fears  of 
reasonable  man.  and  that  party  killing 
acted  under  Influenoe  of  those  (ears. — Peo- 
ple T.  Walsh,  *S  Cal.  417,  44». 

S.  Sane — Not  (ear  ot  reasaaablc  person 
Dndrr  clrcumalaBCCS  sutHclent  to  excite  fear, 
Is  not  test  of  Justification.— People  v.  Wil- 
liams, 32  Cal.  280.  S8S.  See  People  v.  West- 
lake.  S2  Cat  JOS;  People  v.  Bruggy,  93  Cal. 
4;«,  29  Pac.  IE. 

S.  Bellel  that  It  was  ahsolalely  nereHary 
to  kill  at  very  moment  can  not  arise  out 
of  circumstances  of  neoesBlIy  or  danger 
which  party  has  Intentionally,  and  o(  hia 
own  fault,  brought  upon  himself,  and  there- 
fore It  must  appear  that,  to  render  killing 
Juatlflable,  defendant  was  wholly  without 
fault  Imputable  to  him  in  bringing  about  or 
commencing  difficulty. — People  v.  Weatlake, 
63  Cal.  S03.  307.  See  People  v.  Lamb.  17 
Cal.  323:  People  v.  Travis,  69  Cal,  2Gt;  Peo- 
ple T,  Simons,  60  Cal.  72. 


Ti  Bat  eoBpare  cases  cited  Id  ante,  I  197, 
note  pars.  12  and  13,  to  effect  that  the  ag- 
gressor himself,  though  primarily  at  fault, 
when  be  actually  and  In  good  faith  seeks 
to  withdraw  from  the  combat,  may  slay  his 
adversary.  If  necessary  to  the  defense  ot 
hts  own  life,  or  to  prevent  great  bodily 
Injury. 

8.  Same — B«Ilef  •!  ^eteadut  ■■  to  <■■- 
ger, — Where  defendant  was  assailed  and 
placed  in  circumstances  so  that  he  had  good 
reason  to  believe,  and  did  believe,  that  It 
was  necessary  to  take  life  ol  deceased  to 
preserve  hia  own.  or  to  prevent  InBlctlon  at 
great  bodily  harm,  fact  of  personal  lIl-wlU 
or  malice  sustained  toward  defendant  will 
not  take  away  his  right  of  selF-defense,  or 
convert  Justifiable  homicide  Into  murder, 
even  where  there  has  been  no  reconciliation 
between  parties. — People  v.  Hyndman,  19 
Cal.  I,  S;   S3  Pac.   TS2. 

9.  Where  self-defense  is  pleaded  to 
charge  of  murder,  and  the  evidence  leaves 
no  doubt  that  deceased  w^  aggressor,  and 
that  defendant  was  not  warranted  In  be- 
lieving himself  In  apparent  peril  of  bodily 
harm  from  deceased,  who  was  Intoxicated, 
to  defendant's  knowledge,  who  also  knew, 
from  long  acquaintance  with  him,  the  habits 
of  the  deceased,  which  were  a  matter  of 
public  notoriety  In  the  place  where  the 
killing  occurred,  and  was  presumed  to  know 
his  dangerous  character  when  Intoxicated, 
sudlcient  foundation  Is  laid  for  proof  that 
defendant  was  reputed  to  be  violent,  quar- 
relsome, and  dangerous  when  In  toxica  ted, 
and  It  Is  reversible  error  to  disallow  such 
evidence. — People  v.  Lamar.  14B  Cal,  G64, 
672.  83  Pac.  993.  See  Reynolds  v.  People, 
17  Abb.  Pr,  (N.  Y.)  417;  Trabune  V.  Com- 
monwealth, IS  Ky.  L.  Rep.  343,  17  S.  W,  181: 
Harrison  v.  Commonwealth,  79  Va.  380,  EZ 
Am.  Rep.  634. 

10.  rircunstaBeci — A*  to  snaielencr  of. 
— Circumstances  must  not  only  be  sufficient 
to  excite  fear  of  reasonable  person,  but 
party  killing  must  also  have 


nuen 


and  immlorBt,  and  killing  must  be  done  un- 
der well-founded  belief  that  It  was  abso- 
lutely necessary  at  that  time  in  order  to 
save  himself  from  great  bodily  harm. — Peo- 
ple v.  Weatlake,   62  Cal.   303.   305. 

12.  game — OemonBtratlaiii  ainal  nlst  of 
u  Immediate  liiiEiitlaB  to  execute  threat 
sufficient  to  induce  reasonable  belief  that 
parly  threatened  will  lose  his  life  or  suffer 
great  bodily  Injury  unless  he  defends  him- 
self.—People  V.   Tamkin,    82   Cal.    468.   470. 

IS.  Sbmc — Impreaston  made  npoB  mind 
of  prlaoner  must  be  such  as  to  eiclte  fears 
of  reasonable  person. — People  v.  Hurley, 
S  Cal.  330,  391. 

14.     Same — Immediate     Intentton     to     «- 

I  to  Induce  reasonable  belief  that 
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party  threatened  will  Jose  hia  life  or  suffer 
■eriouB  bodily  Injury  unless  be  Immediately 
aetends  hlmeelf.— People  v.  lams.  ET  Cal. 
IIG.  1S7.  Sea  People  t.  ScogElna.  37  Cal. 
GTfi;  People  v.  Westlake.  61  Cal.  303,  30S. 

IS.  iBteat — Tine  for  drllbrratlon. — In  or- 
4er  to  constitute  the  crime  ot  murder,  there 
need  be  no  appreciable  time  between  lbs 
formation  of  the  Intent  and  the  act  of  kill- 
Ins,  and  the  Intent  Itsalt  Is  to  be  Interred 
from  the  circumstance  a. — People  v.  Bennett. 
161  Cal.  US.  11«  Pac.  TIO. 

!«.  Mistake  u  to  da>K«wJf  detndaat 
bellcTCd.  nlfksnt  kU  taalt  M  nnlcuBess, 
In  Kood  talth.  that  deceased  was  about  to 
■carry  out  previous  threat  communicated  to 
defendant,  and.  acting-  upon  aucb  belief, 
kills  bla  adversary,  he  is  not  guilty  of  mur- 
der, thouch  It  turned  out  that  defendant 
was  mistaken. — People  v.  Ulles,  ib  Cal.  SOT, 
Z0>. 


IT.     Suae — Reaso 


■b4  Ioi  brller- 

esli^ 


InK     to     BbOW 


take  away  life  or  do  some  great  bodily 
harm  will  be  accomplished,  la  suHlclent,  and 
klllInK  will  be  lustlflable.  although  It  may 
*fterwarda  turn  out  that  appearancea  were 
false,  and  there  was  In  fact  neither  design 
to  do  him  injury  nor  danger  that  injury 
would  be  done. — People  v.  Herbert.  CI  Cal. 
Gil,  (47. 

in.  Past  thtcata  and  ksstlle  aetlons — Af« 
laeldeat  dmBaatanc 
malice,  and  are  adn 
with  homicide,  for  purpose  af  showing  ap- 
prehensions of  personal  danger  from  da- 
ceased,  and  of  Illustrating  question  which 
ol  parties  In  sudden  encounter  or  quarrel 
had  been  asaallant. — People  v.  Travis,  GG 
Cal.   151,  1G3. 

10.  Swor — Put  tkreata  or  «MdDet  ftf  do. 
■rrmmrd,  howsoever  violent,  will  not  excuse 
homicide,  without  sutnclent  present  demon- 
atratlon  to  authorize  belief  that  deadly  pur- 
pose then  exlsta  and  fear  that  It  will  be 
-executed. — People  v.  Weatlake,  SI  Cal.  101, 
JOS.     See  People  v.  lama,  67  Cal,   Ufi,  127. 

30.  Real  or  apparent  apprekeBsloa  ^ 
BronKkt  abast  by  dealga, 
fault  of  defendant,  ta  no  defense 
mlaalon  of  ■  crime.— 
Cal.  103,  307.  Bee  Ala.  State  v.  Blland.  Si 
Ala.  321.  Ga.  State  v.  Roach.  3*  Ga.  Tg.  111. 
-Qainey  r.  People,  9T  111.  2T1,  37  Am.  Rep.  100. 
Iowa.  State  V.  Neeley.  20  Iowa  109.  MiM. 
State  V.  Evans.  44  Miss.  762.  Ohio.  Stewart 
V.  State.  IE  Ohio  St.  IGG.  Teaa.  State  v.  Rlp- 
pey.  2  Head  SI 7. 

St.  Reaaoaable  fcaP— Belief  ot  aeensed. 
— Where  there  la  reasonable  fear  and  actual 
belief  of  an  attempt    to   inflict  great  bodily 

commit  felony.  It  will  Justify  killing,  but 
where  attempt  to  Inflict  great  bodily  harm 
does  not  constitute  felony,  ther 
absolute  neceaaily.  to  excuae  k 
pie   *.  Hurley,  t  Cal.   290,   301. 

Xt,     SnnclCDey  af  iBtormatloi 
•kjeclloa. — An  Information  char 


fense  of  murder  In  the  language  i 
atatule  is  aufflcient.  and  a  general  d 
In  auch  caae  was  properly  dlaallowed. — Peo- 
ple V.  Sampo,  17  Cal.  App.  141,  113  Pac.  9GT. 
33.  Same — Same — Special  dcnarrcr.  —  An 
objection  lo  the  information  that  In  the 
averment,  that  the  detendanta  "did  then  and 
there  wilfully  and  feloniously  and  of  malice 
aforethought  kill  and  murder"  the  deceased, 
etc,  the  word  "their"  before  "malice  afore- 

tlon,  and  ahould  have  been  raised  by  apectat 
demurrer.  If  at  all. — People  v.  Sampo,  IT 
Cal.  App.  142,  lis  Pac.  SE7. 
II,  EVIDENCE. 
M.  Bad  ekaracter  at  dcecascd — Wkea  ■!- 
lowed  to  be  pmTn,  should  tend  In  soma 
degree,  In  connection  with  Immediate  clr- 
cumatancca  of  killing,  to  show  that  prisoner 
had  Bulllclent  grolinda,  as  reasonable  man. 
to  fear  that  he  was  about  to  receive  at 
hands  of  deceased  some  great  bodily  harm 
and  that  he  acted  under  Influence  of  that 
killing.— People  V.  Edwards,  «  Cal, 
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there  la  doubt  as  to  who  was  the  flrat  ag- 
gressor, and  defendant  seeks  to  show  that 
this  character  was  auch  that  he  had  auf- 
flclent  grounda  aa  a  reaaonable  man  to  fear 
Ihat  he  was  about  to  receive  at  the  handa 
of  deceaaed  aome  great  bodily  injury,  and 
not  to  a  case  where  there  is  no  queatlon 
of  thia  kind,  whej-e  the  deceased  waa  the 
admitted  aggressor,  but  only  In  the  form  o( 
battery.— People  v.  Bennett.  161  Cal.  119, 
113  Pac.  710. 

18.  "Whenever  the  circumstances  of  a 
case  permit  of  the  admission  of  evidence  of 
threats   made   by   the  deceased  against   the 


lefendar 


ellhei 


munlcated,  evidence  of  the  reputation  ot 
deceased  as  being  a  violent,  quarrelsome, 
dangerous  man,  either  known  or  unknown 
to  the  derendant.  Is  equally  admlaalble,  the 
consideration  of  the  Jury  to  be  limited  by 
proper  Instructions  of  the  court,  where  the 
reputation  la  unknown  tO  the  defendant,  to 
the  same  extent  that  the  law  limits  the 
consideration  by  them  ot  uncommunicated 
threats — to  (he  question  solely  as  to  the  as- 
sailant In  the  fatal  encounter." — People  v. 
Lamar.  148  Cal.  Ge7,  S72,  33  Psc.  *S3.  Bee 
People  V.  Murray,  10  Cal.  310;  People  t. 
Scogglns,  37  Cal.  (36:  People  v.  Anderson, 
39  Cal.  704:  People  v,  Travis.  GS  Cal.  261; 
People  V.  Tamkln,  61  Cal.  466:  People  v. 
Thomson, '91  Cal,   606.   26   Pac.    GSO, 

Corpus  delicti — Proof  of — Adnlasloaa 


»d    c 


-    The 


ivldenoe  tending  to  prove  the  corpus 
delicti,  and  the  want  ot  such  evidence  Is 
not  supplied  by  admissions  or  confessions 
ot  the  defendant  made  eztra-Judlcially.— 
People  V.  Beaold,  1G4  Cal,  367,  37  Pac.  371. 

ZS.  Disproof  et  •rlt-detcnBe  —  DiaciwBt 
crime.— Where  the  defendant  relied  upon 
self-defense.  It  waa  competent  tor  the  prose- 
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cutlon  to  IntroHuce  evidence  of  remarlia 
made  by  defendant  at  the  time,  sa  well  as 
of  another  attempted  homicide  at  the  name 
time,  as  tendlns  to  show  a  deliberate  In- 
tent to  commit  the  crime  charged,  and  the 
evidence  is  not  Inadmlsilble  aa  ahowing-  the 
commiaalon  of  another  crime  than  the  one 
charged. — People  v.  Manaaae,  ISJ  Cal,  11, 
9«  Pac.  91. 

29.  GanmeBta  takra  fron  bodr  •<  de- 
rrmmet — Are     admlaalble     In     evldeaee,     al' 

Ihoufih  not  In  the  same  condition  aa  when 
taken  from  the  body,  where  their  preaenta- 
tlon  Is  accompanied  with  an  explanation 
of  the  chanKe.  The  same  rule  applies  to 
the  Bkull  of  the  deceaaed. — People  v.  Bo- 
aold.  It*  Cal.  i<g.  »T  Pac.   (71. 

no.  or  Mattw— ■■  trial  tar  KardcF. — 
Where  a  motive  la  souKht  to  be  shown  In 
the  eilstence  of  a  marriage  between  the 
defendant  and  deceased,  and  of  blgamoua 
relations  with  a  third  party,  and  the  mar- 
riage  la  denied.  It  la  error  to  reject  evi- 
dence that  defendant  was  placed  bj'  de- 
ceased In  a  house  of  prostitution,  and  that 
he  lived  off  her  earninga  while  there  aa  a 
common  prostitute.  Where  motive  la  the 
aubject  of  the  Inquiry  In  this  connection, 
the  whole  of  the  conduct,  life  and  character 
of  the  parties,  ks  aSectlnx  the  question,  la 
open  to  Inquiry. — People  v.  Le  Doui,  1G5 
Cal.  Sei,  lOS  Pac.  SIT. 

tlve  is  not   Indispensabia  to  conviction  held 
not    erroneous.— People    V.    Beaold.    1&4    Cal. 
>    309.  97  Pac.  BTl. 

Sit.     Order  «f  iiPftof— Trial   tor   laardcr — 

In  Buch  a  trial  the  proper  practice  is  to 
ofTer  evidence  of  the  corpus  delicti  before 
offering  evidence  of  any  extra  judicial 
statement  of  the  defendant,  but  a  mere 
variation  in  this  order  Is  not  prejudicial  to 
the  defendant.—People  t.  Besold,  15*  Cal. 
368,   8T  Pac.   8T1. 

S3.  Peovlaee  af  jDi  j  i  Aa  to  dctcrmlalar 
what. — Jury  should  consider.  In  determlnlns 

excite  fears  of  reasonable  person,  and 
whether  defendant  acted  under  Influence  of 
thoae  fears  alone,  apparent  neceselty  of 
taking  lite,  or  absence  of  such  apparent 
necessity,  in  order  to  aave  his  life  or  pre- 
vent his  receiving  great  bodily  harm. — Peo- 
ple  V.  Wong  Ah  Teak,    E3  Cal.   544.   E4E. 

34.  Saaie — Questloa  whrtfaer  ■ppEaraares 
teal  or  apparently  real  Is  for  Jury  to  decide, 
upon  all  circumstances  out  of  which  ne- 
i-csslty  springs. — People  t.  Planasan,  to  Cal. 
Z,   4,  **    Am.   Rep.    S2. 

111.  INSTRUCTION  TO  JURY. 
n».  Aa  to  belief  by  defeadaat, — An  In- 
struction that  defendant  must  have  had  "a 
well-founded  belief"  is  not,  on  that  ground, 
erroneous,  as  belief  in  danger  auch  as  to 
Justify    killing   may   be    well    founded,    al- 


M.  As  to  taw  af  selr-aefeaae,  to  effect 
that  to  Justify  person's  killing  another, 
killing  must  be  done  under  well-grounded 
belief  as  to  absolute  necessity  to  save  de- 
fendant from  great  bodily  harm,  not  erro- 
neoua.  when  taken  with  other  parts  of 
charge,  although  not  commendable. — Peo- 
ple V.  Lemperle.   II  Cal.   4E.   4T,   Z9  Pac.  709. 

S7.  Instruction  giving  law  of  self- 
defense  completely,  and  using  expression, 
"must  have  acted  under  the  Influence  of 
such  feara  alone."  conDnlng  Its  application 
to  ground  of  detenae.  Is  proper  and  neces- 
sary, where  Juatiflcatlon  is  claimed  by  pub- 
lic offlcer,  even  where  he  claima  that  kill- 
ing waa  necessary  In  order  to  effect  arreat. 
— People  V.  Adams.  IE  Cal.  131,  13E.  24  Pac 
l>9. 

38.  Aa  to  HBtdCT  la  aenad  dcgrec^-A 
verdict  of  murder  In  the  second  degree 
neceasarlly  Implies  a  finding  that  the  kill- 
ing was  without  premeditation  and  design, 
and  an  erroneous  Instruction  as  to  these- 
subjects  would  be  harmless  If  declared  to  be 
applicable  only  to  murder  In  the  first  de- 
gree.—People  V.  Ryan.  151  Cal.  lES,  92  Pac 
SES. 

Sit.  As  t*  oeeeaalty  to  take  lite  la  seK- 
dpfcBse,  using  clause,  "but  necessity  must 
be  actual,  or  apparently  Imminent,  absolute, 
and  unavoidable,"  Is  correct. — People  v- 
Oonialea,  Tl  Cal.  519,  G7T,  1)  Pac.  783. 

40.  As  ta  aelf-defcBBc,  fear,  ate.,  held  not 
erroneous, — People  T.  Tokum,  111  Cal.  487, 
411.  Eft  Pac.  Sia.  See  People  v.  Lyncb.  101 
Cal.    119,    231,   3G   Pac.    ItO. 

41.  Sam* — AwkWBFdly  warded  Inatrae- 
tioa  as  tm  selt-defeaae,  not  accurately  stat- 
ing the  law  of  self-defenae.  Is  harmless 
error  where  the  court  in  another  Instruc- 
tion submits  to  the  Jury  a  full,  clear  and 
accurate  statement  of  the  law  of  self- 
defense. —People  V.  Charlie,  84  Cal.  App. 
411,   1«7   Pac.  T03. 

4X  Saaic — Reyetltlaa  of. — An  Instruction 
to  the  Jury  that  In  deciding  to  what  extent 
a  man  may  go  In  resisting  an  assault,  they 
may  aasume  that  he  la  entitled  to  act  upon 
the  circumstances  as  they  appear  to  him, 
and  will  not  be  held  to  the  aame  strict 
accountability  for  an  error  of  Judgment  or 
the  use  of  force  disproportionate  to  the  Im- 
pending danger,  aa  one  who  is  not  required 
to  act  quickly.  Is  held  to  be  a  proper  in- 
struction upon  the  subject  of  self-defense, 
but   when   once  given  In   the   charge  of  the 


>  refui 


eated 


Inatructlon  which  Is,  In  Its  last  analysis,  a. 
mere  reiteration  of  the  charge  given.— Peo- 
ple V.  Lewis,  17  Cal.  App.  G23.  120  Pac.  1067. 
43.  Omltllag  elenent  of  TraaoBableaesa 
of  belief  of  imminent  danger,  held  more 
favorable  to  defendant  than  he  was  entitled 
to,  and  therefore  not  vulnerable  to  his  ob- 
ject Ions.— People  T.  Samaels,  68  Cat.  19,  100, 
4  Pac.  1061. 
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HAYHHM— AS9AVLT    WITH    IKTENT. 


§199.  JUSTIFIABLE  AND  EXCUSABLE  HOMIOIDX  NOT  PUNISH- 
ABLE. The  homicide  appearing  to  be  justifiable  or  excusable,  the  person 
indicted  must,  opon  his  trial,  be  fully  acquitted  and  discharged. 

Hr«tory:     Enacted  February  14,  1872,  a  reproduction  of  |  36  Crim- 
inal PracUca  Act,  SUts.  1860,  p.  SS2. 


I  203.  UiTlwm  deflned. 


UATHEM. 

I  204.  Majlieiii,  liow  punishable. 


§203.  KATHEM  DEFINED.  Every  person  who  unlawfully  and  mali- 
ciously deprives  a  human  being  of  a  member  of  his  body,  or  disables,  disfig- 
ures, or  renders  it  useless,  or  cuts  or  disables  the  tongue,  or  puts  out  an  eye, 
or  slits  tfae  nose,  ear,  or  tip,  is  guilty  of  mayhem. 

History:  Enacted  February  14.  ISTS.  founded  npon  |  46  Criminal 
Practice  Act,  Stats.  1850,  p.  Z33;  amended  March  30,  1S74,  Code  Amdts. 
1ST3-4,  p.  «2T. 

MAYHEM. 

1.  Aider  and   abettor— Where  perionB  con-      ■ 

spired  to  eommit  crime  of  mayhem.  j' 

2.  Assault  with   intent  to   commit — Instnie-      ,. 

tion,  J 

3.  Same — Evidance.  c 

4.  Same — Issue  of  attack.  a 

5.  "Biting"  and  "slitting,"  distinction  be-      '' 


■it    with    iBtcBt    t«   e*BBilt — la- 

— In  prosecution  for  assault  with 
ommd  msyhem,  where  court  nasr- 

lis  own  motion,  to  Instruct  Jury 
:r    such    ctiarge.    defendant    might 

Eullty  of  assault,  It  la  duty  of 
Ive  such  Instrucllona  upon  request 
1.    notwlttistandlns    ruls    of    court 

party    who    desired     Inat 


t  Cher 


to  c 


6.  Same— As  to  "biting,"  when  not  "slit- 

ting" Up. 

7.  Same — Biting  off  an  tar. 

8.  Disfigurement  of  an   eje — without  "put- 

ting it  out." 

9.  Evidence — Deliberation  and  intent. 

10.  Same — Intent  presumed  from  maiming, 

11.  Same — Malice  aforethought. 

12.  Indictment — Sufficiency. 

13.  Lesser  offense — Conviction  of. 

14.  Same — Included  in  asmnlt  with  intent. 

15.  Malice    aforethongbt — Not    essential    ele- 

16.  "Member"  of  human  body — Quostion  of 

fact,  when. 

17.  Object  of  section — To  suppress  shocking 

brutality. 

18.  Offense  complete,   when, 

19.  Premeditated  design — Not  required. 

20.  Variance— Complainant 's  name. 
I.      Aldcrnnd  nbrttoi^-Whcn 


6T3,  : 


.   Denasters,    lOG   Cal.    EC», 


8.  San* — EvMcMe*.— In  prosecution  for 
assault  with  Intsnt  to  commit  mayham,  evl- 
dence  may  be  admitted  to  show  Ihrent  or 
attempt  by  defendant  to  Hasault  proserul- 
Ing  witness  wlth-Kun  a  few  minutes  before 
final  asaault  was  committed,  It  belns  part 
of  res  Kestffi.  and  part  of  one  and  same 
transaction. — People  t.  Demasters,  109  CaL 
GOV.  em,  42  Pac.  Its. 


«  Bt  Haykes 


of  Ihem,  a  veterinary 
to  certain  place  In  order  to  commit 
crime  In  pursuance  of  conspiracy,  but 
fore  Ita  commission  withdrew  from 
splracy  and  returned  to  Ms  home,  tie  Is 
such  alder  and  abettor  In  crime,  which 
afterwarda  committed  by  the  olhera 
would  make  him  principal. — People 
Schoedde,  IZt  CaL   3T3,  37G,  EB  Pac.  SS3. 


leded 


4.      8 

at  Bttai 

ek  appears 

ir   particular   Injury 

rately 

:enl!anBlly 

commltU 

.d.— State  V. 

Slm- 

S    Ala.    497 

;   State   v.   Orkin,   1 

Ired. 

IN.  C.) 

L.  131. 

B.    ■•: 

Bite"      Bm4 

uaitt-- 

-Dlatlnetloa 

W- 

:hat     unl 

awful     and 

bite  Up 

of   another 

stituted    assault 

wllh      In 

lowed 

words    of 

section. 

and    used 

word 

"silt"  1 

n  stead  of  " 

may- 

hem,   whereas   If 

It   la  sill,   crime   Is 

milled. 

—People  -7. 

.  Demasters.  IDS  Cal 

.   tS9. 

6TI.   39 

Pac.   3B. 

«.      ■■■!•— As  to  "bltlBK,"  trhen  m»t  •^lit- 

tlBK-  lips.— People  V.  Demasters,  lOG  Cal. 
S69.  6TI.  39  Pac.  15.  See.  Kenerally,  Poater 
V.  People.  EC  N,  Y.  B»g:  Godfrey  v.  People. 
G3  N.  Y,  307;  Tully  v.  People.  87  N.  Y.  IB; 
Bowers  v.  State.  24  Te».  App.  642.  6  Am.  St. 
Rep.   801,   T  S.  W.  2«. 
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PlINISHUENT   FOR   MAYHEK. 


|».I. 


T.  Sbbc — BItlBs  oir  MB  HT  Is  mayhetii.— 
PaopI*  V.  GoMen,  E2  Cat.  Gil;  People  T. 
WrlKltt,  9J  Cal.  Eft,  2G  Pac.  Z40. 

8.     DlaflcareHSBt      ef     as      rr' — With  a>t 

"pjKttlag  It  amt,"  does  not  constitute  a  com- 
mission of  Che  oITensa  denounced  ta  the 
above  section. — People  t.  Nunes.  —  Cal. 
App.  — ,  ISO  Pac.  tS8. 

I.  EvldcBcc — D«  liberate  aad  pnKcdU 
tated  iBleat  to  commit  the  orTensa  de- 
nounced In  the  above  aecllon  need  hot  be 
shown  by  the  prosecution  in  order  to  sus- 
tain Che  charKC,  notwithstanding;  the  use 
o(  the  word  "maliciously"  In  the  aboTs 
section. — People  v.  Nunes,  —  Cal.  App.  — , 
180  Pac.  4SS,  followInK  People  v.  WriKht, 
9J  Cal.  BB4,  29  Pac.  i*0.  See  Worley  v. 
State.  JO  Tenn.  (11  Humph.)  lit,  ITS;  Ter- 
rell V.  Slate,  84  Tenn.  Gil,  t  Am.  Cr.  Rep. 
ES2,   8   S.  W.   til. 

10,  Saae — latent  vaeawBed  fron  tke 
■alia la i;  unless  the  contrary  appears.  — 
State  T.  Hair,  ST  Ulnn.  SGI.  T  Am.  Cr.  Hep. 
S«»,  84  N.  W.  893. 

II.  San* — Malice  BforetkoaKkt  Is  not  an 
essential  element  In  crime  of  mayhem,  and 
proof  of  preroedltatlon  sr  deliberation  Is 
not  required:  but  It  Is  sutllclent  to  prove 
the  commission  of  the  act,  from  which  the 
law  will  presume,  thouKh  It  be  done  In 
pursuance  of  Intent,  formed  during  conflict, 
that  It  was  done  unlawfully  and  ina- 
llclousl}',  unless  evidence  tends  lo  show 
that  It  was  done  under  circumstances  con- 
Bticutlng  Belf-defense,— People  v.  Wright, 
91  Cal.   GEI.   29   Pac.   240. 

ja.  ladlelaiFDf — Sottelner — Under  this 
section,  making  disabling-  or  dlsflgurlng  of 
member  of  ibody  of  human  being  mayhero. 
Indictment  charging  defendant  with  such 
crime  by  biting  oft  portion  of  left  ear  of 
one  M..  thereby  diaflguring  lald  ear.  and 
alleging  thai  M,  Is  human  being,  and  that 
his  left  ear  is  member  of  hia  body.  Is  sut- 
llclent.—People   V.    Qolden,    62   Cal.    64S. 

13.  Leaver  affeaae  ^  Coavlcttoa  of.  -—  Tn 
prosecution  for  mayhem  under  this  section. 
defendant  can  not  l]e  found  guilty  of  lesser 
offense,  whpre  evidence  tended  to  show 
that  he  was  guilty  of  criminal  charge,  or 
of  no  ofTense  at  all, — People  v.  Wright,  9S 
Cal.  GG4,  5Si.  29  Pac,  840.  Bee  People  T. 
Madden,  7S  Cal.  E21.  18  Pac.  408;  People 
v.  Barry,  90  Cal.  41.  IT  Pac.  88. 

14.  Samp — larlndpd  In  ekar^e  at  aaaHnlt 
wllk  iBienl.— Charge  of  assault  with  Intent 
to  commit  mayhem  necessarily  Includes 
lesser  charge  of  aasaull.— People  V,  De- 
masters,    105    Cal.    069,    6TI.   39    Pac.    3E. 

15.  Malice  aforethOBKkt  —  Not  eaaeatlal 
eleaienl  In  crime  of  mayhem. — See  par,  11, 
this  note. 


US.  "Memher**  «f  kaasaa  b*<r — QxwtUa 
af  faet,  whn. — Whether,  In  prosecution  for 
mayhem,  a  portion  of  human  body,  not 
mentioned  In  penal  statute  deflnlng  may- 
hem, la  member  of  body.  Is  matter  of  taol 
to  b(  found  by  Jury,  and  court.  In  Its  charge, 
Bhould  not  assuma  that  it  la  such  member. 
— Slatcery  v.  State,   11  Tex.   811,   680. 

17.  Obieet  af  aeetlaa  —  Ta  ammwttaa  ■ 
shoeltlBK  kratallty. — Maiming  Is  generally 
committed  In  midst  of  sudden  altercations, 
without  premeditation  or  deliberation,  and 
object  of  this  section  was  to  suppress  such 
shocking  brutality  In  personal  rencounters, 
and  if  proof  of  premeditation  or  delibera- 
tion were  required,  section  would  be  un- 
available for  accomplishment  of  very  pur- 
pose for  whlcb  it  was  plainly  Intended. — 
People  T.  Wrisht,  13  CaL  GS4,  G«T,  28  Pac. 
34C. 

IS.  OCeasa  emapletc.  vrhea. — On  trial  of 
one  charged  with  maiming.  If  it  appears 
OS  matter  of  laeC  that  person  Injured  from 
loss  of  member  of  his  body  by  wilful  act 
of  defendant,  to  such  extent  as  to  sub- 
stantially deprive  him  of  It  at  time  of 
Injury,  offense  Is  complete,  although  mem- 
ber of  which  party  was  deprived  was  put 
back  to  Its  proper  place  and  afterwards 
grew  there.— Blattery  v.   State,   41  Tex.   819, 


lalTcd. 


BZl. 

1*.     PreBedllated     dealsa — Not 

— This  section  does  not  require,  as 
of  some  other  states  do,  that.  In  order  to 
constitute  crime  of  mayhem,  maiming  must 
result  from  premeditated  design  evinced 
by  lying  In  wait,  and  therefore  deslKn  need 
statutes,  pre- 


cede 'I 


nfllct. 


>r!gl 


of  It.— People  V.  Wright,  91  Cal.  6«4,  6S7, 
81   Pao.    240. 

20^     Tarlaaee  ^  CoBplalaanfa       Bame. — 

Where  complaint  and  Information  charged 
offense  of  mayhem  to  have  been  committed 

llmlnary  examination  complaining  witness 
swore  that  his  name  was  Charles  Harris, 
and  not  Isaac  Crossley.  but  upon  trial  he 
testllled  thai  he  had  been  known  as 
Charles  Harris  In  place  during  all  of  six 
years    of    his    residence    there,    and    by    no 


other 


[    hlB 


awore  falsely  as  to  his  name  to  shield  his 
family  and  save  them  from  Knowledge  of 
outrage  of  which  he  was  victim,  there  was 
no  variance,  there  being  absolute  Identity 
In  names  and  person,  and  fact  disclosed 
upon    trial   for    flrst   time    that   complaining 


did 


§  204.    IfATHEM  HOW  PUNISHABLE.     Mayhem  is  punishable  by  impria- 
onment  in  the  Etate  prison  not  exceeding  fourteen  years. 

History:     Enacted  February  11,  1872,  founded  upon  1 4S  Criminal 
tlce  Act,  StaU.  1S60,  p,  233. 
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CHAPTER  IIL 

KIDNAPPING. 
I  207.  Kidii»pplii(  defined. 
I  20S.  Ponutunent  of  kidnapping. 

§207.  KIDNAPPINa  SEFIKED.  Every  person  who  [1]  forcibly  flteals, 
takes,  or  arrests  any  person  in  this  state,  and  carries  him  into  another  coun- 
try, state,  or  county,  or  into  another  part  of  the  same  county,  or  [2]  who 
forcibly  takes  or  arrests  any  person,  witb  a  design  to  take  him  -out  of  this 
state,  without  having  established  a  claim,  according  to  the  laws  of  the  United 
States,  or  of  this  state,  or  [3]  who  hires,  persuades,  entices,  decoys,  or  seduces 
by  false  promisee,  misrepresentations,  or  the  like,  any  person  to  go  out  of  this 
state,  or  to  be  taken  or  removed  therefrom,  for  the  pnrpoBe  and  witb  the  Intent 
to  sell  sach  person  into  slavery  or  involuntary  servitude,  or  f4]  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  another,  witlioiit  the  free  will  and 
consent  of  sncb  persuaded  person;  and  every  person  who,  [6]  being  out  of 
this  state,  abducts  or  takes  by  force  or  fraud  any  person  contrary  to  the  law 
of  the  place  where  such  act  is  committed,  and  brings,  sends,  or  conveys  such 
person  within  the  limits  of  this  state,  and  is  afterwards  found  within  the 
limits  hereof,  is  guilty  of  kidnapping. 

History:  Enacted  Febm»rr  14,  1872,  founded  upon  i|G3,  G4,  GS 
Criminal  Practice  Act,  Stats.  1S50,  p.  231;  amended  by  Code  Commia- 
■lon,  Act  March  16,  1901,  Stats,  and  Amdta.  1900-1,  p.  447,  bald  uncon- 
Btltutlonal,  see  history,  {5.  ante:  amendment  re-enacted  March  21, 
1905.  Stats,  and  AmdU.  1906.  p.  653. 


KIDNAPPINa.  therefor,    but    particular    purpose    Intended 

1.  ConBtmction—ConBent— Purpose.  '"  *"  "C'^on'Pl  1-^*3  by  euch  unlawful  act  l» 
„    „            ,      ,         .   .1       ^.a          ■        .  Immaterial.— Pftiple    v.    FHclt,    8»    Cal.    1*4, 

2.  ame— As   to    whether   kidnapping   to  ^g,    jg  p^^    „, 

remoTB  to  another  part  of  eounty. 

3.  Same— Act  of   1850  not  repealed.  *■     »■"*—*■   •"   wkether   kidnappinc  f 
_    .       .                        ....         1  remove      ti>      nnather      nirt      of      ca>ii(y. — 

*.  Defeeti»e    warrant    of    commitmeEt^  Whether  It  would  be  kidnapping  to  remove 

E"**^  person  from  one  part  of  county  to  another 

S.  CoDviction  of  rape — No   bar  to  prose-  part  ol  same  county,   or  to   another  county, 

cation  for  kidnapping  wben.  provided     he    were    not    removed    without 

B.  OmtodT   awarded    to    father    of    minor  state,    see    Ei    parte    KbII,    15    Cal.    BOS.    14 

chil*— DiTorc*    granted    in    another  Pac.    T4Z:    People   v.    Flck,    K9    Cal.    144,    2B 

atate.  I'ac.   769;   Cochran   v.   State.   91   Oa.   T«3.   IB 

7  9    Definition  ^'    ^-  '^-  ^"Pl"  '■  D«  Leon.    109  N.  T.  !T«. 

,!'  ?*"°'"*"'-         ,  4    Am.   St.    Bep,    444.   II  N.    E.    4e;    People   v. 

10.  Elements  of  offense.  Camp.    Ii    N.    T.    Supp.    741.    amrmed    1»» 

11.  Facta  amoDoting  to  the  crime.  N.   Y.   8T. 

12.  Same — Constable  arreeting  under 

rant  from  another  eounty. 
13- 16.  Facts  not  amounting  to  the  erime 

17.  Idem  Bonans — Question  of  fact. 
IS,  19.  Indictment — SufSciencf. 

20.  Same— Bequisites  of, 

21.  Same — Burplusage, 

22.  Intent— Eti  deuce  of. 

23.  Same-Question  of  fact  removal  Into  another  county,  state,  or  ter- 
1.    C«Bi>t>weli«>  —  C*BacBt  —  PBT*o*e.  —  rltory.   or   deslsn   to   remove   party   beyond 

Lang-uajre   of   this   section   necessarily    Im-  limits  of  state,  while  under  latter  It  Is  not 

piles  that  arrest  and  conveying:  to  another  necessary  that  abduction  should  be  accom- 

county  must  be  without  consent  of  person  panled   with   any   such   removal   or   design. 

Injured,  and  without  any  lawful  authority  Intent  to  detain  and  conceal  being  (tst  at 


s. 

Seme— Aet     at     ISM     »t     r«veBle4 

Fifty 

fourth    section    of    act    of    April    IS. 

concernlnar   crimes    and    punishments 

relati 

K    to    kIdnapplnB.    was    not    repealed 

by    ac 

t    of   April    18.    1856.    amendatory    and 

sup  pi 

mentary  to  former  act.  as  aectlon  t  of 

1SB6  does  not  conllfct  with  section  B4 

of    1850,    these    sections    reterrinR    to 

differ 

nt  classes  of  oITenses.     Under  former 

aectlo 

n,  abduction  must  be  accompanied  by 
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TPI.  I. 


iffense, — People  t.  Chu   Quonsr.   15  Cal.  JSE. 


33J. 


BtT«l.— Warrant  or  commitment 
of  kidnapping,  detective  In  form 
to  ahow  name  of  party  assaulted  and  Im 
prlBOnea.  does  not  entitle  prisoner  to  bi 
dltichari;ed,  where  proper  order  for  holdlnj 
prisoner  was  Indorsed  on  depoaltiona  b; 
nlttlns  magistrate,  as  such  warrant  □ 


ml  in 


luld  a 


by  him  so  u  lo  make  It  fully  and  formally 
descriptive  of  offense  committed,  proved  by 
depoBlClons. — Ex  parte  Kell,  SE  Cal.  309, 
310.    14  Pac.   T4Z. 

FBllan  far  kldBapplHK  nkra  connected  with 

and  growlnii;  out  of  the  same  transaction, 
under  the  above  section,  the  two  otfenseB 
being  separate  and  distinct,  and  the  one 
not  beInK  a  necesskry  element  In  the  other, 
—People  v.  CluUa.  —  Cal.  App.  — .  1(7  Pac. 
19.  follow InK  the  doctrine  In  People  t. 
Uajora.  CE  Cal.  US.  31  Am.  Rep.  SSG.  t 
Pac.  118;  and  People  T.  Benlley.  TT  Cal. 
T,  II  Am.   St.  Rep.  it6.  It   Pac.   T39. 

a,  Cvaiodr  aftarded  la  (atlier  of  wiBor 
eUld— DIvonE  eruted  la  another  atatc. 
where  the  child  la  kidnapped  by  the  di- 
vorced mother  and  brought  to  California, 
on  habeas  corpus  the  custody  will  be 
awarded  to  the  father.  In  view  of  the  pro- 
visions of  the  above  and  succeedlnK  sec- 
tions. In  the  abaence  ot  a  ahowlnK  that  the 
lather  has  became  an  unfit  person,  or  an 
unsafe  person,  to  have  the  custody  of  the 
child.— In  re  Wenman,  33  Cal.  App.  &»S, 
16E  Pac.   1024. 

T.  Dedaltla* — Kidnapping-  Is  dedned  to 
I  abduction  and  conveying  away 


of   r 


child    I 


leir 


See  r 


.    i,    this 


S.  Any  place  where  a  child  has  a  right 
lo  be  Is  lis  residence. — Wallace  v.  State; 
147  Ind.   821.   47  N.   E.    13. 

».  Kidnapping  Is  treated  as  aggravated 
species  of  false  Imprisonment,  and  the  In- 
gredients In  definition  of  latter  ottense, 
ecessarlly     comprehended 


of     ! 


Of  per 


inlaw- 


J  Tex.   232.   SSB. 

sary    that    the    purpose 
accomplish 


1    detention.— Click    v.    State. 


I    Che 


forr 


lake 


all  that  la  required  Is  that  some  overt  act 
be  done  toward  the  eiecullon  of  the  pur- 
pose and  the  fulfilment  of  the  Intent. — Peo- 
ple  V.    Fisher,    30   Cal.   App.   135.    157   Pac.   7, 


It. 


to    B 


I  by  c 


lalable  under 


,  »>  Cal.  144.  IS  Pac.  7E0. 


13.  5a»e  ^  CoMtable  arrcallag  «adcr 
warrant  froB  aaolker  connly  Is  guilty  of 
kidnapping. — See,  post,   |  T»4   and  note. 


IS.     Facta    sM    aHeHBtlag    ta    tk«    erlne. 

— Arrest  of  prisoner  In  another  county  by 
a  deputy  sheriff  of  the  county  In  which 
the  warrant  Is  lesued,  who  Is  also  a  deputy 
United  States  marshal  for  the  district  In- 
cluding the  county  where  the  warrant  waa 
Issued  and  the  county  in  which  the  arrest 
Is  made,  and  taking  prisoner  before  court 
Issuing  the  warrant,  does  npt  constitute 
offenae  of  kidnapping. — Ei  parte  Sternes, 
32  Cal.  i4S,   t3  Pac  IS. 


16.  Wher*  certain  persona,  by  actual 
force  and  display  of  pistols,  unlawfully  re- 
move two  sailors  from  schooner  moored  at 
wharf  In  San  Pedro,  county  of  I^os  An- 
geles, and  convey  them  to  Island  of  Santa 
Catalina,  In  same  county,  where  they  were 
detained  for  several  days,  and  until  they 
were  released  by  ■herlH  o(  I^os  Angeles, 
such  persons  are  not  guilty  of  kidnapping, 
under  this  section,  unless  there  was  evi- 
dence that  they  Intended  to  take  the  sailors 

but  they  were  guilty  o(  other  offenses  de- 
fined by  Penal  Code.— Ex  parte  Kell,  SB 
Cal.   300.  24   Pac.   741. 

K.  Deputy  United  States  marshal,  act- 
ing under  warrant  of  arrest  duly  Issued. 
directed  to  any  aherlff,  constable,  marshal, 
or  policeman,  authorising  and  commanding 
arrest  of  certain  person,  and  production  of 
his  body  before  certain  Judge,  who  arrests 
such  person  In  one  county  of  thia  state 
and  carrlea  him  Into  another  county,  and 
producea  him  before  Judge  named  In  war- 
rant, la  regularly  acting  In  his  official  ca- 
pacity, and  If  arrested  for  such  act.  under 
charge  of  kidnapping,  must  be  considered 
as  held  without  reasonable  or  probable 
cause,  and  will  bs  discharged  on  habeas 
corpus. — Ex  parte  Sternes.  31  Cal.  146,  1*», 
SS  Pac.   SS. 

IT.     IdcM      BonaHS— Qnestlan      at     fact.— 

Where  one  Is  charged  with  kidnapping 
Choy  Pong.  and.  upon  trial,  name  of  woman 
actually  taken  was  sAown  to  be  Toy  Fong, 
question  whether  names  are  Idem  sonans. 
and  both  relate  to  same  person.  Is  one  of 
fact  for  Jury,  and  not  question  of  law  for 
court  to  determine.- People  v.-  Flek.  SO 
Cal.  144,  148,  IS  Pac.  759.  See  Common- 
wealth V.  Donovan.  BE  Mass,  (13  Allen) 
E71. 

IS,  ladlctBrat— tSnfflelCHey. — Crime,  un- 
der this  section,  conalals  of  false  Imprison- 
ment, aggravated  by  removal  to  another 
county,  and  these  acts  are  sufflclently  al- 
leged when  Indictment  la  In  language  of 
statute  deflnlng  offense  .—People  v.  Pick. 
89  Cal.  144,   ISO,  3S  Pac.  7G0. 

IS.  Indictment  for  kidnapping  Is  not 
Bumclonl  In  charging  defendant  with  kid- 
napping generally,  but  should  state  spe- 
clflcally  facta  and  clrcumatancea  which  con- 
stltut"  the  offense. — Click  v.  State,  t  Tex 
232,   28T. 


Digitized  by  Google 


Tit.  VIII,  ck.IV.1       .  PtlHISHHBMT  FOR  KIDNAPPING — ROBBERY. 


pins 


!    Of    f 


.uU   a 


Injured 
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unlawfully.    And   ^gal 
Sisce.  S  Tex.  XB2.  ZSS. 

31.  Same  —  Snrplaaasc.  —  AlleeAllon,  In 
Indictment  tor  kidnapping,  under  this  sec- 
tion, of  purpose  of  defendant  In  comrnlttlng 
crime  la  surplusaKe,  and  It  Ig  not  necessary 
for  prosecution  to  prove  luch  purpose  or 
for  Jury  to  find  it  to  eilst, — People  T.  Flck, 
Xi  Cal.  141,  ISO,  ZE  Fac.  TG9. 

23.  latcBl — BTMenee  tit. — Where  a  con- 
.stable,  having  a  warrant  tor  arrest  o(  a 
woman,  commanding  him  to  arrest  her  and 
take  her  before  Justice  of  peace,  and  on 
arnstinK  her,  Inatsad  of  bo  taking  her  be- 


fore Justice,  left  her  In  house,  and  in  charge 

of  another  woman,  evidence  Is  admlSBlble  to 
show  character  of  house  In  which  he  left 
hiB  prisoner  ai  being  house  of  lU-fame.  for 


!    of   I 


:    ol    c 


kidnap  woman.— People  v,  rick,  83  Cal.  144. 
H7,  18  Pac.   9B». 

lit.  Same — Qnntloa  of  fact.— Constable 
arresting  woman  under  warrant  of  arrest. 
and  conveying  her  from  on«  county  to  an- 
other, and.  Instead  of  obeying  directions 
of  warrant  to  convey  her  before  maglslrale. 
placing  her  in  house  o(  ill-fame,  will  be 
presumed  to  have  intended  such  action  In 
making  arrest,  and  Is  guilty  of  kidnap- 
ping, providing  Jury  find  that  such  was  his 
Intention  m  matter  of  fact. — People  v.  Flck, 
89  Cal.  144,  15S.  Z6  Pac,  769. 


§208.  PUNISHMENT  OF  KIDNAFFINO.  Kidnapping  is  punishable  hy 
imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  ten  years. 

1  69  Criminal  Prac- 

$  209.  PENALTY  FOR  KCDNAPPINa  [for  porpost  of  extortion.]  Every 
person  who  maliciously,  forcibly,  or  fraudulently  takes  or  entices  away  any 
person  with  intent  to  restrain  such  person  and  thereby  commit  extortion  or 
robbery,  or  exact  from  the  relatives  or  friends  of  such  person  any  money  or 
valuable  thing,  is  guilty  of  a  felony,  and  shall  be  punished  therefor  by  impris- 
■oDment  in  the  state's  prison  for  life,  or  any  number  of  years  not  less  than  ten. 

,  p.  9S. 


CHAPTER  IV. 

B08BEBT. 

1 214.  Robbery;   going  npon  railroacl  trains. 


,   thereon,   tax   the 


^  211.  Bobbery  deflned. 

)212.  What  fear  may  b«  an  element  in  luo-  or   aoing   ke 

bery.  purpow  o(, 

]2I3.  Punishment  of  robbery. 

§  211.  BOBBEBY  DEFINED.  Kobbery  is  the  felonious  taking  of  personal 
property  in  the  possession  of  another,  from  his  person  or  immediate  presence, 
And  against  his  will,  accomplished  by  means  of  force  or  fear. 

1  i  59  Criminal  Frac- 

4'  7.  DiBtiDGtion     between     robbery    and 

8.  Same — Bobbery  includes  hireeny. 
S.  Distinguished  from  extortion. 
10.  Facta  conBtituting  robbery. 
11, 12.  Force  or  fear— Element  of  robbery. 

13.  Grabbing     property     from     hand — 
Bobbery  or  larceny. 

14.  "  Immeiiiate  presence." 

15.  Intent  to   rob  includei  what. 

16.  Intoxication — No  excuse. 

17.  Owner   of   property- — Not   guilty   in 
taking  from  posBesaor. 


ROBBEBY. 
T.  In  Gbkekal — DsriNiTioKS. 
11.  Intobmatios  and  Indictmbkt. 
III.  Etidekce  —  Admissibility    akd    8df- 
nciEHcY. 

IV.  ISSTBHOnoSS  TO  JlTET. 

V.  Trial,  Veedict,  New  Trial,  AprEAC 
1  Im  G en mal— Definitions. 

1.  AeeesHory  before  the  fact. 

2.  Againat  will  of  party  robbed,  when 

— Accomplished  by  means  of  force 
and  fear. 

3.  Conspiracy  to  rob — Bank  checks. 
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18.  Propert7  in   artielc* — Immaterial, 

19.  Statutory    and    common-l&w    defiiu< 

20.  Value  immatsrial. 

IL    IN70BMATION    AND    INDICTMBNT. 

21.  Aceesaorj     before     the    fact — Good 

Bgainst,  irhen. 

22.  "And  agaiuit  lii«  will" — WbeD  nn- 

neeessar;. 
E3-  25.  Deecription  of  property — SufBciencj 
of. 

26.  Same — Sftme — Bobbery  inelodee  la> 

eeny. 

27.  Sane — Same — Same — Conviction    of 

larceny. 
28,29.  Same — Sufficiency  of. 

30.  IntriUBie  value — When  charged, 

31.  "Prom  another  person" — DefectiTe, 
82.  ludietment    for    robbery  —  Charges 

33.  Jeopardy — Invalid  indictment, 

34.  Same — Same  —  Failure     to     allege 

ownership. 

35.  Money^Personal    property — Allega- 

SS.  Name  of  one  defendant  atruek  out 
—Effect. 
8T-40.  Ownership— Necessity    of   allegation 

41-  44.  Same — Snfficieney   of  allegation   as 

to. 
4S.  PoBsession— SufGciency  of  allegation 

46, 47.  Same— Necessity  of  allegation  as  to. 

48.  Principals    and    aocesaoriea — Charg- 

ing as. 

49.  Purse   containing   money — Effect  of 

allegation. 

60.  Same — Sufliciency. 

61-  54.  Sufficiency— In  general. 

55.  Same — Charging  in  words  of  statute. 

66.  Same — Statement    of    acts — Circum- 

stances. 
57.  Same — Larceny — Must   aver. 
6S.  Same  —  Against     single     individual 
and  charging  conspiracy. 
69,  60.  Value — Need  not  be  alleged, 
61,62,  Variance. 
IIL  Evidence. 

63.  As  to  sufficiency  of  evidence. 
64-  66.  Accomplice — Ab   to    testimony   of — 
Sufficiency   of   corroborative  testi- 
mony. 

67.  Same^Corrob oration   of   accomplice 

necessary. 
68, 69.  Same  —  Testimony     of     accomplice 
may  convict, 
TO.  Same — Testimony  of  opportunity  of 
defendant  to  commit  crime  of  rob- 
bery. 


r  GBNBKAI. 


72.  Admissibility  in  genetttl — Attending 

circamstanees. 

73.  Same  —  Circumstances,   deelantions, 

and  articles  found. 
71.  Some — Oold   coin    found   on   defen- 
dant. 

75.  Same — Artietea  fonnd  on  defendant. 

76.  Same — Articles  used  i 

of  crime. 


77.  Same — Tools   found   i 


defendant's 


t.  Same — Defendant  'e  financial  condi- 
tion before  and  after  robbery. 

>.  Same — Prosecuting  witness's  finan- 
cial condition  before  and  after 
robbery, 

I.  Same — Corrobontioa  of  defendant'* 
confession. 

1.  Same — Filing  time  and  plaoa, 

!.  Same — As  to  description  given. 

i.  Same — Plans  for   other   erimes. 

i.  Same — Suspicion  of  being  robbed. 

t.  Same — Preliminary   qnestion. 

'.  Same — Blood  on  defendant — Expert. 

I.  Same — Of  accomplice,  tending  ti> 
prove  another  crime. 

>.  Same — Of  descriptions  given. 

I.  Same — Conversations   with   police. 

..  Same— Previous  eonversatious  lead- 
ing up  to  robbery. 

>.  Confessions — Not  admissible  against 
another  party,  when — Extra -jadi- 
cial  confessions, 

:.  Same — Improperly  admitted — Error 
not  cured,  when. 

i.  Conspiracy  to  rob — May  be  inferred 
from  facts  proved. 

i.  Same — Detailed    plan    need    not    b» 

I.  Cross-examination — As  to  generally. 

K  Same — Bepetition  of  properly  de- 
nied, when. 

>.  Immaterial  testimony — Befusal  to- 
strike  out. 

..  Interpreter — Discretion  of  court. 

I.  Same — Party  calling  an  interpreter. 

i.  Materiality  —  Where    money    stolen 

I.  Same — Knowledge    of    others    than 

defendants. 
i.  Measurements. 
I.  Motive  —  May     be     established     by 

prosecution  showing  what. 
'.  Other  crimes — Theft  of  automobile. 
1.  Becalting  prosecuting  witness — After 

close  of  state 's  case — By  court. 
I.  Begistration  under  false  name. 
1.  Bea    gestae — Statement    by    person 

robbed. 
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113.  Same — Stolen  purse. 

Hi.  Same — Erideace   of    ocenTreDces    at 

115.  UnpTB judicial  —  OMurreocaa    after 

tobbetj. 

116.  Weight  and  Enffleiencj  as  to   gea- 

117- 119.  Some — PoaBession  of  stolen  propert7. 
120.  Same — Extra- judicial  confeBsions  of 
prisoner. 


122.  Same — No  eridenee  of  veoue, 
123, 124.  Same— Of  renue. 

125.  Same — Corporation. 

126.  Same — Ownenbip. 
IV.  iHSTRacnoNB  to  Jdbt. 

127.  AeeesBOry    after    fact — Can    not   be 

eonvicted  of  robbery. 

128.  Accomplioe— Testimony     of — Faulty 

129.  Confusing      eharge  —  Unpre judicial, 

130.  Definition — Confusing  charge. 

131.  Failure  to  account  for  possession. 

132.  Failure  to  charge  as  to   ownership. 

133.  Failure  to  instruct — Or  Insufficient 

inatrnction  on  a  propoeitioo. 

134.  False  aasnmption  of  fact. 

135.  "Force  and  fear"— Instmeting  in 

disjunctive  —  Charge   in   conjunc- 


137.  Identity  of  person,  identity  of  name 

— Charge  on. 

138.  Instruction  for  larceny — Defendant's 

duty  to  ask  for. 

139.  Same — Instruction  as  to  intent. 
140- 142.  Same — Inetniction   which  has  effect 

of  eliminating  question  of  grand 

143.  Same^When  correct. 
144- 146.  Same — -Error  unpre judicial,  when. 
14T- 149.  Same — Omission  to  give,  not  error, 

150.  Same — Court  should  give,  when. 

151,152.  Same— Defendant's  right  to. 

153.  Same— Poseesaion  of  stolen  property. 

154.  Jury's  construction  of  charge. 

155.  Personal  property — When  erroneous 

156.  Property   of   stolen  article — Correct 

157.  Seceifing   money  robbed  —  Faulty 

158-  161.  Bequcsta — Refusal     to     give — Whe« 

162.  Value  of  property — Erroneous  charge 
as  to. 


V.  Tbial,  Vkbdict,  Niw  Trial,  Apful. 
183.  Trial — Peremptory  challenges. 

164.  Same — Instructing    witness    to    ob- 

tain information. 
163.  Same — Other   crimes  —  Evidence   of 
error,  when. 

166.  Same — Promise  of  immunity  —  Ex- 

cluding question  as  to,  not  error. 

167.  Same  —  Befusal  in  surrebuttal  — 

Error  when. 

165.  Verdict  —  Conflict     of     evideocs  — 

Effect. 
169, 170.  Same — Conclusiveness. 
171- 171.  Same — May  be  for  larceny,  when, 

175.  Same— Of  assault  with  Intent  to  rob 

— Permissible  under  charge  of  rob- 
bery, when. 

176.  Same — Bequisites  and  sufficiency  of, 

177.  New  trial. 

178.  Appeal — Court  mnst  assume  what. 
176.  Same — What  can  not  be  complained 


although  not  actively  partlclpallng-  In  aci 
of  robbery,  gives  Information  to  tbose  whu 
did  actively  participate,  of  whereabouts  of 
money  and  Jewelry,  and  advising  them  to 
SO  and  get  money  and  Jewelry,  telllnK  them 
best  lime  In  whioh  to  effect  their  purpose. 
If  such  information  was  given  wltb  Intent 
that  persona  to  whom  It  was  given  should 
obtain  such  articles  by  robbery,  Is  gultty 
o(  subsequent  robbery  perpetrated  by  such 
persons  in  consequence  or  such  Intorma- 
tlon  so  given. — People  v.  Nolan,  144  Cal. 
76.  78,  T7  Pac.  TT*. 

2.  AsBlBBt  Will  »t  the  partr  robbed,  whea 
-^Robbery,    vrkn   '^eeampllaked    by   bcbbb 

pushed  "agatnat  the  will"  of  person  robbed. 
— People  V.  Riley,  76  Cal.  »S.  St.  Ifl  Pac.  644. 

8.  CoBerlraer  to  »b — Bask  cbeeks. — Con- 
spiracy to  compel  person  to  All  out  and 
make  certain  bank  cheeks,  and  then  to  take 
such  checks  by  force  from  his  person.  Is 
conspiracy  to  rob. — People  T.  Richards,  ST 
Cal.  412.  413,  GB  Am.  Rep,  T16.  T  Pac.   SIR, 

4.  DUtl>ctlH  bctwecD  rabbery  and  1>f- 
rrmr. — -Larceny  and  robbery  gen  eri  call  y 
same,  .one  being  aggTavated  form  of  other, 
and  each  Is  felonious  taking  ot  personal 
property  of  another,  although  In  robbery 
feloniously  taking  Is  accomplished  by  force 
or  threalB.^People  v.  Crowley,  lOO  Cal.  4TS, 
4T9.  35  Phc.  S4. 

E.  Distinction  between  certain  larcenies 
from  person  and  robbery  Is  often  hard 
to  draw,  and  robbery  necessarily  Includee 
larceny,  and  under  Indictment  lor  former 
there  may  be  conviction  of  latter. — People 
V.  Crowley,  100  CaL  4TS,  4T9.  16  Pac.  S4, 
See  People  v.  Jones,  61  CaL  ES;  People  v. 
Qllbert,  «0  CaL  lOS,  111. 
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t.  Robbery  !■  larceny,  with  element  of 
force  or  Intimidation  added. — People  v. 
ClBrj-,  ;t  Cal,  ES,  81,  IJ  Pac,  T7. 

T.  Robbery  1b  larceny  committed  by  vio- 
lence from  person  of  one  put  In  fear. — 
People  T,  Jonea,  GJ  Cal.  68,  69;  People  T. 
Nelson,  E6  Cal.  T7,  80. 

&  Sane — Rsbbrry  lBel>de«  laTecar.  and 
under  Indictment  defendant  may  be  found 
KUllty  of  larceny. — People  v.  Chuey  Ylng: 
Qlt.  100  Cal.  437.  430.  14  Pac.  lOSO.  See 
People  T.  Jones,  (3  Cal.  GS. 

a.  DtatlBSralahed  tram  estortlea  In  tbat 
the  money  or  property  !■  taken  without 
consent  Of  the  victim;  It  there  Is  conacnl, 
the  olTense  la  extortion  under  aection  51 S. 
poet. — People  v.  Peck,  —  Cal.  App. — ,  18G 
Pac.  881. 

10.  PaeU  eoaatltBtlBS  robbcrr. — Where 
defendant  and  prosecuting  witness  went  to 
bed  losether,  and  prosecuting  witness  nuns' 
hia  panta,  containing  money,  on  headboard 
of  bed,  and.   upon  awakening  later,  saw  de- 

Inqulrlng  what  he  was  doing,  defendant 
said,  "I  am  after  your  stulT."  and  thereupon 
prosecuting  witness  grabbed  panta  and 
started  for  door,  and  defendant,  arriving 
there  first,  menaced  prosecuting  witness 
with  raior.  and  threatened  him  with  II  un- 


11.  F«Ke    •»    fe«»~EleBie«t    mt    isbbery. 

— Force  or  fear,  and  not  value  of  properly 
taken,  or  fact  that  It  has  value.  Is  what 
marks  dilference  between  robbery  and 
grand  larceny. — People  v.  Church.  116  Col. 
300.  SO  4.  48  Pac.  125. 

12.  Robbery  accomplished  by  force  and 
tear  Ib  not  grand  larceny,  and  the  court 
may  refuse  to  Jnatruct  that  accused  may 
be  convicted  of  grand  larceny,  where  the 
evidence  Is  clear. — People  v.  Church.  116 
Cat.  300,  30J,  48  Pac.  12E;  People  v.  White. 
S  Cal.  App.   32B,  90  Pac,    171. 

IS.     Grabbing   or  ■■■lekliic   (T«m   hand — 


committed  while  he  was  Intoxicated,  which 
he  confessed  while  In  fall  poaaeaalon  of  his 
faculties. — People  ▼.  Ollmore,  6  Cal.  L'nrep. 
E7,  53  Pac.  804,  8«T. 

IT.  OwBrr  of  •nverty — Not  caUlr  of 
robbery  In  taking  It  from  person  of  posses- 
sor.—People  T.  Vice.  11  Cal.  346,  348. 

18.  Pioprrty  iB  ■Rlele^-lMmalerlal. — 
Felonious  taking  of  articles  In  poaseaslon 
of  person,  from  hla  peraon  or  Immediate 
presence,  and  against  hie  will,  accomplished 
by    means     of    force    or    fear.     Is    robbery. 


Icles 


eriy   c 


son    from    whom    they   are 

other. — People  v.  Anderson.  10  Cal.  205.  200. 

It  Pac.  ISO. 

1>.  Stalalotr  aad  eomaoa-law  dvlal- 
tlOB. — Definition  of  robbery  contained  In 
Sfty-nlntfa  section  of  act  concerning  crimes 
and  punishments  la  not  materially  different 


m-lai 


Inltloi 


robbery.— People  V.  Shuler.  28  Cal.  4SD.  402. 

aO.  Valae  la^atertMl. — Felonious  taking 
of  personal  property  In  possession  of  an- 
other, from  hla  person  or  immediate  pres- 
ence, and  against  his  will,  accomplished 
by  means  of  force  or  fear,  la  robbery.  Irre- 
spective ol  value  of  property  so  taken. — 
People  v.  Chuey  Ylng  Qlt.  100  Cal.  43T,  439. 
34  Pac.  lOBO;  People  v.  Stevens,  141  Cal. 
4SS.  489,  T6  Pac.  83.  See  People  v.  Rich- 
ards. 138  Cal.  127.  88  Pac.  477. 

II.  INPORM.4TION  AND  INDICTMENT. 

21.  Aeeesaorr  before  tbo  tmtt  —  GMti 
a  gain  at,  nkea. — Indictment  for  robbery 
agatnat  certain  peraona  Is  good  against 
one  of  auch  persons  whose  only  participa- 
tion in  crime  was  that  of  accessory  before 
fact,  although  auch  indictment  charged  her 
along  with  others  with  crime  of  robbery, 
without  stating  that  her  participation 
therein  was  as  accessory  before  fact. — Peo- 
ple T.  Nolan.  144  Cal.  15.  78.  71  Pac.  774. 


rabblnt 
hand  has  often  been 
held  to  be  grand  larceny,  and  not  robbery. 
—People  V,  Church.  US  Cal.  300.  303,  4S 
Pac.  12G.  See  Routt  v.  State,  81  Ark.  G94, 
34  S.  W.  262. 

14.  "immediate  preeenee."  —  Conviction 
of  robbery  can  be  had  where  felonious  tak- 
ing Is  by  force  or  fear  from  "Immediate 
presence"  of  one  In  whose  possession  prop- 
erty Is.— People  V.  Stevens,  141  Cal.  488, 
492,  76  Pac.  62. 

15.  lateat  to  rob— laclades  wbat. — In- 
tent to  commit  robbery  includes  all  ele- 
ments of  Intent  to  commit  larceny. — People 
V.  Crowley.   100  Cal.  478,  479.  35  Pac.   84. 

itloa — Vo       ezcoae. — Jury       Is 
I   holding   person   for    robbery 


23.  OAad  agalBst  his  wlU"— Wbea  Baaee- 

eaaary. — Information  for  robbery  charging 
that  defendant  did  unlawfully,  wilfully,. 
and  feloniously,  and  by  meana  of  fraud  and 
force,  lake  from  the  person's  possession, 
etc..  Is  not  defective  In  omitting  statutory 
words,  "and  against  his  will."— People  v. 
Riley.  76  Cal.  98.  99,  18  Pac.  S44. 
ZS.     Drserlplloa     of    property — Saaetoey 

properly  was  taken  from  another  person 
Is  seemingly  not  sutHclent. — -People  v.  Beck, 
21  CbI.  38E:  People  V.  Jones.  53  Cal.  58; 
People  V.  Nelson,  58  Cal.  77;  People  v. 
Boyle.  54  Cal.  153,  28  Pac.  !33;  People  V. 
Davis,   97  Cal.  19E.  31   Pac.  1109. 

24.  As  to  description  of  property  and 
waiver  of  defective  description,  see  People 
V.  Chuey  Ylng  Olt,  100  Cal.  437.  34  Pac,  1080. 

2E.  Indictment  Is  not  bad  because  It 
charges  that  property  was  forcibly  and 
violently  taken  from  one  person  and  against 
hla  will,  and  another  person  was  owner  of 
It,   though   It   does   not  allege   that   It  was 
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taken  >«BlnBt  will  of  owner. — People  T. 
Shuler.  IS  Cal.  490.  4B4:  People  v.  Ah  Sing. 
SS  Cal.  SS4,  JO  Pac.  7ftS;  People  v,  Hpplnger, 
109  Cal.  2tt.  19T.  41  Pac.  1037. 

a*.  Sbkc— Saac — Babberr  lBcIa««  lar- 
ermr, — Information  must  aver  every  (act 
neceaaarf  to  conaUtute  larceny,  and  more; 
robber)"  la  larceny  by  violence. — People  t. 
Jonea,  ES  Cal.  it:  People  v.  Nelaon.  61  Cal. 


37.  Save —  Swne —  amimt—  Cenvletloa  of 
larecBT  may  be  bad  under  Indictment  for 
robbery, — People  v.  Chuey  Ting  Git,  100 
Cal.  4ST.  411,  It  Pac.  1080;  People  v.  Crow- 
ley. 100  Cal.  4TS.  iSO.  IE  Pac  84. 

IS.  9aB>e  —  BaaelncT  •<• — Information 
for  robbery  alleglnK  that  property  taken 
WBa  peraonal  property  of  certain  named 
peraan,  and  to  conalat  "of  about  ninety 
crenta  or  more,"  charKea  public  oftenae,  and 
will  Buataln  conviction.  In  abac  nee  of  apo- 
dal demurrer  to  Information.  —  People  t, 
RIcharda,  Its  CaL  137,  111,  M  Pac.  47T.  See 
People  y.  Chuey  TIqk  Olt  100  Cal.  4S7.  14 
Pac.  lOSO. 

aO.  Information  for  robbery  deacrlblns 
property  taken  as  "peraonal  property,  to 
wit.  money.  Jewelry,  and  balr  orn amenta," 
wnlle  defective  In  deacrlption.  If  not  prop- 
erly objected  to,  will  aupport  conviction.— 
People  T.  Chuey  Ting  Qlt,  100  Cal.  417.  440, 
34  Pac.    1010. 

S*.  latriaale  *«■••— TThea  ekarced.— In- 
formation for  robbery  chargea  Ihtrlnalc 
value  when  it  deacrlbea  property  taken  aa 
certain  apeclfled  amount  «f  lawful  money 
of  United  Btatea  of  America. — People  t. 
Slevena,   141  Cal.   4>t,  4tl.  16  Pac.  61. 

31.  '•Ii'niBi  aaatbeT  peiaoa"  —  Defectlre. 
— Indictment  for  robbery  alleging  that 
property  waa  taken  "from  another  peraon." 
and  not  from  "peraon  of  another,"  la  fatally 
defective.— People  v.  Beck,  tl  Cal.  3RS. 

S3.  ladlvtBeat  for  robbery — Charge*  lar- 
ceay.. — An  Indictment  for  robbery  chargea 
larceny,  together  with  aggravating  matter 
which  makes  In  particular  Instance  rob- 
bery.—People  V.  Jonea,  tl  CaL  Eg,  Gl;  Peo- 
ple V.  NeUon,  St  Cal.  T7,  IS. 

M.  Jcavardy— iBTalM  ladletMCat. —De- 
fendant Is  not  placed  In  jeopardy  when 
brought  to  trial  upon  Information  for  rob- 
bery which  la  not  valid. — People  v.  Am- 
merman,  118  Cal.  II.  IB.  60  Pac.  IS.  See 
People  V.  Nlcka.  IS  Cal.  lot,  4  Pac.  1093: 
People  V.  Crowley,  100  Cal.  471,  SB  Pac.  14. 
M.  Baaie  —  Saaic  —  FaUare  to  allege 
•tiaemhln. — Defendant,  In  proaecutlon  for 
robbery,  Is  not  placed  In  Jeopardy  where 
Information  falls  to  allege  that  ownership 
D[  property  taken  la  In  some  person  other 
than  accused. — People  v.  Ammerman,  lit 
Cal.  13.  21,  EO  Pac.  IE. 

IS.  Mfiaer— Peiaaaal  pro»ertr — Allega- 
tfaa  aa  lo. — Information  for  robbery  of 
money,  describing  It  as  certain  named 
amount  of  lawful  money  of  United  Btatea, 
aald  money   being  then  and  there  property 


of  certain  person  named.  IB  not  defective 
In  not  slating  that  money  waa  peraonsl 
property.— People  v.  Riley,  TE  Cal.  98,  99. 
16  Pac.  E44. 

3«.  Nawe  af  aae  of  defeadaata  slnck 
oat  ^  BKect.  —  Information  of  robbery 
against  aeveral  defendanta  having  been  al- 
tered by  atrlking  out  name  of  one  of  them, 
held  to  be  unauthorlaed  and  dangerous  act: 


they    < 


I    clea 


ejudlce  defend- 
not  good  grounds  for  reversal 
of  Judgment. — People  v.  Carroll,  91  Cal.  EOS. 
E70.  I>  Pac.  100. 

ST.  Owaerskia— Keeeaaltr  of  allegallaa 
aa  to. — Information  for  robbery  Is  defec- 
tive unless  there  la  a  distinct  allegation  of 
ownership  of  property  taken  In  aome  other 
person  than  accused. — People  v.  Ammer- 
man, lis  Cal.  It,  II,  EO  Fac.  IE;  People  t. 
Hanselman.  76  Cal.  461.  9  Am.  Bt.  Rep.  SIS, 
18  Pac.  4tG;  People  v.  Plggott,  110  CaL  E09. 
ES  Pac.  SI.  See  People  v.  Vice,  21  Cal.  144; 
People  V.  Shuler,  It  Cal.  490,  494;  People 
V.  Jonea.  E3  Cal.  El;  People  t.  Nelson,  G6 
CaL  BO. 

18.  Such  Indictment  can  not  be  aided  by 
presumption  that  tbe  things  taken  from 
another  are  hla.  and,  where  uncontradicted. 
la  accepted  aa  proof  of  ownarshtp. — People 
V.  Cleary,  1  CaL  App.  EO.  El,  81  Fac.  TS3. 
See  People  v.  Terrlll.  IIT  Cal.  100.  59  Fac. 
Ill:  People  v.  Roblea,  117  CaL  6S4.  49  Pac. 
1041. 

S9.  Indictment  for  robbery  ahould  con- 
tain allegation  aa  to  ownerahip  of  prop. 
erty  of  which  party  named  was  robbed,  or 
that  it  did  not  belong  to  defendant. — Peo- 
ple v.  Vice,   11  Cal.   t4S,  I4S. 

40.  Indictment  for  robbery  need  not 
state  that  properly  belonged  to  party  from 
whose  poaseaslon  It  waa  forcibly  taken. — 
People  V.  Shuler,  IS  CaL  490,  494.  See 
People  V.  Vice.  11  Cal.  146. 

41.  Saaae^Saaeteaer  af  allegatlaa  •• 
to. — Information  for  robbery  charging  that 
property  taken  was  personal  properly.  In 
poaaeBBlon  of  certain  named  person,  and 
that  same  was  taken  from  person,  and 
agalnat  will  of  hln,  aald  named  person, 
Bumclently  avera  that  property  belonged 
to  Buch  person,  and  that  It  was  taken  from 
him  by  defendant.- People  v.  Hlcka,  SO  Cal. 


103, 


1D9S, 


12.  Indictment  for  robbery  charging 
robbery  of  certain  sum  of  money,  "the 
same  being  the  money  and  property  of" 
prosecuting  witness.  Is  sutflclent  allegation 
that  money  stolen  waa  property  of  prose- 
without  words  "then  and  there"  being  In- 
serted before  word  "being."— People  V.  Plg- 
gott, lis  Cal.  E09,  Ell,  59  Pac.  SI. 

41.  Allegation  of  ownership  In  Indict- 
ment for  robbery  need  not  be  made  by 
positive  declaration,  bat  may  be  made  by 
recitaL  although  auch  style  of  pleading  Is 
not  best  and  Is  not  favored. — People  v. 
riggoti,  Its  Cal.  601,  Ell,  E9  Pac.  II. 
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41.  Wh«n  money  or  zoodM  ftr»  itolen 
out  of  posaeaalon  at  bailee,  ther  m&y  be 
described  la  Indiatment  lor  robber; 
thereof  aa  property  of  either  bailor  or 
bailee.— People  v.  Shuler,  £8  CaL  ttO,  *»>. 
See  State  v.  Sotnerville,  21  Ue.  14.  38  Am. 
Bee.  34 S. 

■4S.  Poeee— tea  a«Blcleacr  at  ■Ilesattoa 
aa  to. — Information  for  robbery  alleglnE 
that  property  was  taken  by  force  from 
person  of  prosecuting  wltnesa  agalnBt  hla 
will,  and  waa  hla  personal  property,  fairly 
shows  possession  of  property  In  prosecut- 
ing witness. — People  v.  Ah  Sing,  RE  CaL  GE4, 
ese,  30  Pac.  T9S. 

M.  Sams — Nemslty  ot  allsKatlaa  aa  to. 
— Information  for  robbery  which  allegea 
that  money  waa  taken  from  Immediate  prea- 
enca  of  person  robbed  requlrea  addlllonal 
allesatlon  to  elfect  that  It  was  at  time  In 
possession  of  such  person,  but  If  allega- 
tion la  that  It  was  taken  from  hla  person. 
allegation  aa  to  poasesslon  Is  not  absolutely 
necessary,  although  It  Is  belter  pleading 
to  allege  possession  of  money  to  have  been 
In  person  robbed. — People  v.  Walb ridge,  IZS 
Cal.  2T3.  274,   55  Pac.   S03. 

47.  Indictment  for  robbery  charging 
that  property  was  taken  from  person  and 
control  of  party  robbed  and  against  his 
will  need  not  allege  that  party  had  right 
to  possession  of  property. — People  v.  Shuler. 
28  Cat,  490,   493. 

4tl.  PrlBolpals  and  aeeesseries — Ckargfac 
an.  —  Indictment  for  robbery  may  first 
charge  defendanta  as  principals  and  In 
second  count  as  accessories,  or  rather  as 
principals  In  second  degree. — People  v. 
Shepardson,  (8  Cal.  189,  190. 


4».     P 
allegatli 


I. — Information  for  robbery  of  one 
italning  128. GZ  charges  taking  of 
money  as  well  hb  purse. — People  v.  Stevens, 
141   Cal.   488.  490,  7S  Pac.   02. 

SO.  Same — SafllcleBCT. — Information  tor 
robbery  describing  property  stolen  as  "one 
purse  contalnlnK  I28.G2  In  lawful  money  of 
Untied  States  of  America,  of  value  of  128, G2 
in  lawful  money  of  L'nited  States,  personal 
property  of  person  named,  then  and  there 
In  possession  of  said"  person  named.  Is 
sufllclent. — People  v.  Stevens,  141  Cal.  488. 
489,  75  Pac.   62. 

B1.     Saneiener — In    geaeraL — Info 
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pronounce  proper  Judgment,  and  the  party 
to  defend  against  charge.  Any  defect  of 
form  not  tending  to  prejudice  of  substan- 
tial right  ot  defendant  must  be  disre- 
garded.—People  V.  Roselle.  78  CaL  84.  90, 
IG  Pac.  16:  People  v.  Ah  Sing.  96  Cal.  854, 
<5«,  30  Pac.  798.  See  People  v.  Doland.  9 
Cal.  G78,  sail  People  v.  King.  17  Cal.  Gil.  87 
Am.  Dec.  9G;  People  v.  Ah  Woo.  18  Cal.  20G; 
People  V.  CronlD,  84  Cat.  208i  People  v. 
Ferrla.  56  Cal.  U3;  People  v.  Hong  Ah 
Duck,  ei  Cal.  387. 

53.  It  la  sulllcient  to  charge  the  ollenae 
In  the  language  of  the  statutes,  without 
setting  out  the  acts  necessary  to  constitute 
the  offense. — People  v.  Murray.  S7  Cal.  108. 
T  Pac.  1781  People  v.  Roselle,  78  Cal.  84.  90, 
ie  Pac.  1«. 

54.  Thas  an  Information  alleging  that 
property  was  taken  "from  the  person  and 
Immediate  presence  of'  the  prosecutor,  has 
been  held  to  show  sufflclently  that  the 
money  when  taken  was  In  proaecutor's  poa- 
sesslon.— People  V.  Shuler.  28  Cal.  (SO;  Peo- 
ple V.  Walbrldge,  128  Cal.  ITS.  GG  Pac.  903; 
In  re  Uyrtle.  2  CaL  App.  383.  S8«,  84  Pac. 
33E. 

00.  Hbbic — Charglag  la  wa*4a  ct  statatc. 
— Indictment  charging  oflense  of  robbery 
essentially  and  substantially  aa  It  Is  defined 
by  the  slatute  must  be-  regarded  as  suffi- 
cient.—People  V.  Shuler.  18  Cal.   490.  402. 

M.      Snaic — Stateaieat 
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rulale     proceedlngi 


constituting  ollenee;  party  accu^d  must  be 
charged      directly,      and      offense      must     be 

gether  with  particular  circumstances  of  It. 
when  necessary  to  constitute  complete  of- 
fense.—People  V.  Shuler,  28  Cal.  490,  492. 

57.  naT  I  a¥f  »ar.  aanat  av«. — Indict- 
ment for  robbery  must  aver  every  fact 
necessary   to  constitute   larceny,  and  more. 

-People  v.   Jones,   88  Cal.  58.   B9;  People  v. 


Nelson. 


G  Cal.  ■ 


,  80. 


BS.  Same— Agalaat  single  Indlvldaal.  an4 
chsTRiuE  coBspIraey— Information  tor  con- 
spiracy to  rob  is  not  insuRlclent  because  It 
1b  against  single  defendant,  and  name  Is 
given  of  person  with  whom  he  Is  charged 
to  have  conspired.— People  T.  Richards,  67 
Cal.  412.  422.  SO  Am.  Rep.  716,  7  Pac.  828. 

B».  Valnr — Nnti  Bot  be  alleged.— Indict- 
ment (or  robbery  need  not  allege  value  of 
property  taken.- People  v.  Stevens.  141  Cal. 
488.  tSB,  TG  Pac.  62. 

GO.  Informallon  for  robbery  need  not 
Specify  value  of  personal  property  taken. — 
People  V.  Chuey  Ylng  Git.  100  Cal.  49T,  139. 
31  Pac.  1080.  See  People  v.  Townsley.  39 
Cal.   406;  State  v.  Burke.   78  N.  C.  83. 

81.  VarlBBcc. — Variance  between  Infor- 
mation charging  robbery  at  tziO  from  cer- 

that  sum  to  be  taken,  but  Chat  only  a  por- 
tion thereof  belonged  to  company,  does  not 
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cniltLe  defendant  to  kcqulttal.  as  It  was 
nm  neceaaary  that  propertjr  taken  should 
belong:  In  Its  eoclrety  to  company  In  order 
lo  Juilify  conviction  for  robbery. — People 
T.  Clark,  106  Cat.  tl.  4,S,  IS  Pac.  63. 

II.  Variance  between  ownership  of 
■laugh ter-tiouse  where  robbery  was  charKed 
la  Information  to  have  been  cotiimilted, 
lolarmatlon  stating  that  It  was  alaushter- 
Iiouae  of  A.  Zimmerman  and  L.  Deefner, 
(Jtualed  aboni  two  mllee  east  of  St.  Helena, 
while  evidence  ahowed  It  to  be  elauKhter- 
hoaae  Of  J.  Zimmerman  and  Ii.  Deefner,  la 
Immaterial.  —  People  v.  Main,  114  Cal,  III, 
*I4.  4«  Pac.   (II. 


a.  Aa  t*  aaflleleBvr  ot  cvMcMce  of  rob- 
bery,  aee  State  V.  Moore,  101  Mo.  480,  IT 
8.  W.  868. 

•4.  Aeeompllec^Aa  t*  teatlnaay  •£— 
SaadeBCy  of  earmbfiTatlve  teellaMny, — 
Conviction  of  robbery  can  not  be  had  on 
teitlmony  of  accomplice,  unleas  he  la  cor- 
raboraled  by  other  evidence  which.  In  Itself, 
and  without  aid  ol  testimony  of  accom- 
plice, lends  to  connect  defendant  with  com- 
mission of  oflcnae,  and  corroboration  la  not 
■utHclent  If  It  merely  ahoWB  commission  of 
offenae  or  circumstances  thereof;  but  If  It, 
of  lUelf.  tends  to  connect  defendant  with 
commission  of  affenae,  It  Is  autnclent,  al- 
IhouKh  allKht.  and  entitled,  when  standing- 
by  Itself,  to  but  little  consideration,— Peo- 
ple T.  B«rfcer.  114  Cal,  «1T,  «20,  4E  Pac.  SOI. 
4S.  Evidence  In  proeecutlon  tor  robbery 
held  to  be  aufflclently  corroborative  of  tes- 
timony of  accomplice  to  Justify  conviction 
of  defendant  for  robbery. — People  v.  Sulli- 
van, 144  Cal.  471,  4T1.  TT  Pac.  1000. 

ft.  In  prosecution  for  robbery,  testi- 
mony of  aeveral  wllnssses.  which  placed 
defendant  Id  company  of  his  accomplice  in 
near  rlclnlty  of  scene  of  robbery  at  few 
minutes  prior  to  commlaalon  thereof.  Is  evi- 
dence Independent  of  accomplice,  and  Is  all 
that    Is    requtrsd    to    corroborate    tesllmony 


mpllce 


1   CaL 


I    the 


of  robbery    i 

pllee.  unless  such  testimony  Is 

by  other  teatlmony  which  tends  pertinently 

roboratlon  as  to  matter  bavins'  no  tendency 
in  thla  direction,  however  IhorouKh  and 
complete,  will  not  sufflce-^People  v.  Mor- 
ton, ll»  Cal.  71S.  714,  71  Pac.  ROff.  See  Wel- 
den  T.  Slate.  10  Tei.  App.  400. 

W.  Sane — TcstlBaay  af  Bec«npllee  may 
eeavlet  of  crime  of  robbery.  If  there  la  evi- 
dent*. In  addition  to  that  of  accomplice, 
which,  without  Ita  aid,  tends  to  connect 
defendant  with  commlaalon  of  offense 
chaned —People  v,  .Lynch,  112  Cal.  601, 
Mt.  iS  Pac.  Its. 

p.c— n  a 


SB.  Where.  In  prosecution  for  robbery, 
aaids  from  testimony  o(  accomplice,  there 
was  no  evidenco  on  which  to  found  de- 
fendant's Kuilt,  his  conviction  will  be  set 
aside.— People  y.  Ualn,  114  Cal.  63S.  634, 
41  Pac.  (II. 

TO.  ■«»»— TeatlHoiiy  at  oppartBnlty  at 
defeaduit  to  eonmlt  crlaie  of  robbery  is 
not  suffleient  corroborative  teatlmony  of  ac- 
complice as  to  facts  of  orlme  to  Justify  vei~- 
dlct  of  guilty. — People  v.  Morton.  IIS  Cal. 
119,  7ZE,   T3  Pac  (OS. 

Tl.  fta^e-vTcatlBioBy  of  praa^cDtlay 
wltaeaa  that  ke  waa  robbed  by  twa  mea, 
neither  of  whom  he  recognised.  Is  not  auf- 
llclent  oorroboratlve  evidence  of  testimony 
of  accomplice  as  to  facta  ot  crime 
to  warrant  conviction. -^People  v.  Morton, 
lis  Cal.  719,  TIE,  T3  Pac.  SOB.  See  People 
V.  Ames,  39  Cal.  401;  People  v.  Thompson. 
GO  Cal.  4S0:  People  v.  Koenlg,  99  Cal.  G74, 
14  Pac.  338;  Coleman  y.  State,  44  Tex.  Ill; 
GUIlan  V.  Stale,  I   Tei.  App,   133,  137. 

TX  Adnlaalbllltr  la  ceaeral — Attvadlac 
elreamataaeea, — Where  robbery  Is  proved 
to  have  been  committed,  attending  circum- 
stances, forming  continuous  chain  of  events 
leading  up  to  robbery,  may  be  proved  as 
part  of  same  transaction. — People  V.  Un- 
area,  142  Cal.  17,  11,  75  Pac.  308. 

78.  SaiBc— CtrenBUtueca.  decIaratJona. 
BBd  articles  foand.— Evidence  la  admlaalble. 
In  prosecution  for  robbery,  ot  circumstances 
attending   defendant's   arrest.    Including    his 

articles  taken  from  his  person,  where  such 
evidence  showed  that,  when  arrested  shortly 
after  commission  of  crime,  defendant  waa 
biding  at  place  away  from  hla  residence.  In 
disguise,  and  passing  under  assumed  name, 
and  that  he  denied  hla  Identity  to  arresting 
ofllcer,  and  that  among  his  effects  wero 
newspaper  clippings  containing  accounts 
of  robbery  charged,  and  recently  purchased 
ticket  to  distant  point. — People  v.  Wln- 
throp,  lis  Cal.  8G.  90.  so  Pac.  SBO. 

74.  Bane — Gold  eola  faaad  oa  defendant. 
— In  prosecution  for  robbery,  where  prose- 
cuting witness  claimed  to  have  been  robbed 
of  five  120  gold  pieces,  and  same  number  of 
gold  pieces  are  found  In  defendant's  stock- 
offense,  the  gold  pieces  are  admissible  In 
evidence— People  v.  Plggott,  III  Cal.  608, 
G14,  SB  Pac.  31;  People  v.  Castile,  S  Cal.  App. 
4SS,   as  Pac.  74E. 

70.  Saaia— Artldea  fanad  •■  defeadant. 
• — Evidence  of  articles  found  on  person 
charged  with  robbery,  over  month  after 
robbery  waa  alleged  to  have  been  com- 
mitted, and  none  of  which  articles  were 
claimed  to  have  been  used  in  perpetrating 
such  robbery,  IS  Inadmissible.— People  v. 
Sansome.  34  Cal.  449,  4G6.   14   Pac.   113. 

TS.  Same— Art ielea  aacd  la  eomiulaalon 
at  CFlHe.~~Bvldence  la  admissible  of  va- 
rious articles  produced  from  house  where 
robbery  as  charged  took  place,  and  □ffered 
as    exhibits    In   prosecution    therefore,    they 
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bavinff  be«n  all  shown  to  have  been  uaed 
by  detenduit  In  connection  with  oftenBe,  a> 
corroboratInK  proaecutlnff  witnesB  aa  to 
circumstances  of  crime.— People  V.  Wln- 
throp,  118  Cal.  gfi,  BO,  SO  Pae.  ISO. 

77.  Sane— ToaU  (omd  !■  def  ««■■('■ 
poueulOB. — Toola  found  In  posaesHlon  of 
defendant  charged  with  robbery,  Boon  after 
commlBSlon  of  oltense,  may  be  offered  In 
evldenc*  when  ever  Ihey  constitute  Unit  In 
chain  of  clrEumHtancea  which  tend  to  con- 
nect defendant  with  commission  of  particu- 
lar crime  charged  In  Indictment,  but  be- 
fore Buch  tools  can  be  received  In  evidence 
It  must  be  shown  that  crime  charg-ed  was 
In  tact  committed,  sjid  that  It  waa  com- 
mitted with  aid  of  tools  like  those  pro- 
posed to  be  shown  in  evidence,  and  thftt 
defendant  was  In  vicinity  at  or  about  time 
offense  was  committed:  and  if  It  appears 
that  robbery  was  not  committed  by  means 
of  such  tools,  their  possession  by  defend- 
ant can  not  be  shown. — People  v.  Sansome, 
S4  Cal.  448,  4GE.  14  Pac.  143. 

Ta  flame— Ile(eBdamt>e  aBaactal  coadl* 
tiDB  before  aad  after  rabbery.— Testimonr, 
In  prosecution  (or  robbery,  of  dealer  In 
general  clothing-,  shoes,  and  miscellaneous 
articles,  that  defendant,  day  before  rob- 
bery, came  to  his  store  dressed  in  rag-ged 
clothes,  and  asked  him  ](  he  could  not  give 
him  old  pair  of  pants,  and  that  day  after 
robbery  he  came  Into  his  store  dressed  in 
new  suit  of  clothes,  and  having  plenty  of 
money,  which  he  exhibited,  and  stated  that 
he  had  all  kinds  of  money.  Is  admissible. — ■ 
People  V.  Bulllvan,  144  CaL  4T1,  4T2,  IT  Pac 
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proved  In  prosecution  for  robbery,  they 
may  be  corroborated  by  other  testimony. — 
People  V.  Jones,  S2  Cal.  80,  Si. 

SI.  Sane  —  Flxlnc  Mne  and  place.  — 
Where  defendant  In  prosecution  for  rob- 
bery claimed  that  he  was  In  another  place 
at  very  time  robbery  was  claimed  to  have 
been  committed,  and  therefore  It  could  not 
have  been  committed  by  him,  any  clrcum- 
Btances  which  would  tend  to  t[x  eiact  time 
that  he  was  at  place  claimed  are  admissible 
in  evidence. — People  v,  McCrea,  32  Cal.  S», 
99. 

8*.  8«Bi* — Aa  to  deaerlpttoa  aivn. — 
Testimony  of  person  as  to  description  given 
him  by  party  robbed  the  day  after  robbery. 


IPt.I, 

of  persons  who  robbed  him.  Is  bearaay.  and 
Inadmissible. — People  v.  McCrea,  S2  Cal. 
98,  »». 

Si.  SaBc — PIa>B  far  «tk«r  erlHee.— Evi- 
dence of  plans  fot  commission  of  other 
crimes  by  defendant  and  other  persons  la 
not  admissible  In  prosecution  for  robbery. 
— People  V.  Jones,  33  Cal.  SO,  11, 

54.  Testimony  that  defendant  charged 
with  robbery,  subsoQuenl  to  alleKed  rob- 
bery, and  on  night  preceding  his  arrest, 
went  out  with  feigned  accomplice,  who  waa 
prosecuting  witness  In  case,  armed  with 
guns  and  disguises  for  purpose  of  robbing 
Chinaman,  but  abandoned  enterprise.  Is  not 
admissible  In  such  prosecution. — People  v. 
Jones,   21  CaV   EIE,   EST. 

89.  Hame — Sn-«leieB  at  beInK  nfebed. — 
Question  asked  prosecuting  witness  In 
proeecutlon  for  robbery,  whether  he  sus- 
pected parties  charged  with  crime  had  any 
Intention  of  robbing  him  at  time,  held  to 
be  proper,  but  that  error  In  Its  disallow- 
ance was  not  prejudicial.  In  view  of  (acts 
and  circumstances.— People  v.  Chlng  HIng 
Chang.  74   Cal.   888,  SSG,   18  Pac.    201. 

8C  Saaie — PieliMlaary  qncstlaB.— Ques- 
tion to  prosecuting  witness  In  prosecution 
for  robbery,  as  to  whether  he  took  any 
Journey  on  day  of  robbery,  is  proper  aa 
preliminary  question  to  further  examina- 
tion.—People  v.  Nelson,  8G  Cal.  421,  424.  24 
Pbc.  hob. 

ST.  flame_Bla«4  •■  dcfeadaBt-^^peil. 
— Testimony  of  witness,  that  after  alleged 
robbery  he  saw  defendant,  and  there  was 
fresh  blood  upon  his  coat,  is  not  inadmis- 
sible, on  ground  that  witness  was  not  an 
expert. — People  v.  Loul  Tung,  90  Cal.  37T. 
37  S.  27  Pac.  296. 

55.  Same  —  Of  aeeonpllee.  teadlag  t* 
Frove  another  crime — In  prosecution  for 
robbpry,  evidence  of  accomplice  tending  to 
prove  defendant  guilty  of  another  crime  Is 
not  admissible. — People  v.  Lynch,  122  Cat, 
501.  502,  5E  Pac.  248. 

tw.  S»mu—Ot  deserivtloaa  KlTM.^-Ad- 
misslon  of  evidence  of  prosecuting  witness 
in  robbery  case,  that  he  gave  description  of 
robbers  when  he  reported  matter  to  police 

arrested  defendant  on  information  he  re- 
ceived from  defendant's  brother-ln-iaw.  and 
also  on  description  given  by  prosecuting 
witness,  was  erroneous. —People  v.  Mc- 
Namara,  94  Cal.  503.  514,  29  Pac.  953, 

DO.  Same — CoavFTsatlona  wllk  pallec— 
Witness  for  prosecution  In  robbery  case 
should  not  be  allowed  to  state  conversa- 
tions had  with  chief  of  police  relative  lo 
crime. — People  v.  HcNamara.  94  Cal.  509, 
ei4.  29  Pac.  9EI. 

•1.  Same — PrrvlanH  eonTcraBtloit*  Irad- 
lag  np  to  robbery. — FIvldence  Is  admissible, 

versatlons  between  defendant,  the  prose- 
cuting  witness,  and  third  person,  showing 
preconcerted   scheme   and   effort   to    Induce 
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p msec u ting:  witness  to  accompany  defend-; 
>nt  to  certain  house  tor  pretended  purpose 
of  haTEng  proaeeutlnj;  wilnesa  give  to  de- 
fendant's    wife     certain     Information,     and 

to  lure  prosecutlnK  witness  to  such  place 
for  purpose  of  robbing  him,  where  It  ap- 
peared that  robbery  subsequently  took  place 
upon  prosecuting  witness  Koing  to  such 
place  In  pursuance  of  such  c  on  vera  st  Ions. — 
People  V.  Wlnthrop,  US  Cal.  85,  SO.  50  Pac. 
SSO. 

»3.  ConteMlOBa— N*t  ndiBlHlble  amlHat 
■aslber  vnrtr.  vtkeM. — Bxtra-Judlclal  con- 
fessions of  one  participating  In  robbery 
can  not  be  used  as  evidence  against  an- 
other charged  with  same  crime,  where  thoy 
were  tnade  without  his  presence  and  hear- 
ins- — People  v.  Oldham,  111  Cal.  fi48,  853, 
44  Pac.  ill. 

93.  After  robbery  has  been  committed, 
evidence  of  statement  of  coconsplralor. 
Qot  made  in  presence  of  defendant.  Is  not 
admissible  In  evidence  against  him. — Peo- 
ple v.  Oldham,  Itl  CaL  648.  863,  44  Pao.  811. 
See  People  v.  Moore,  48  Cal.  19;  People  v. 
Dilwood.  B4  Cal.   89.  IS  Pac.   480. 

M.  Same— Ib  properly  admitted  —  BmtF 
aot  CMRd,  whea. — Where  extra-Judlclal  con- 
feBSlons  of  one  person  charged  with  rob- 
bery have  been  Improperly  admitted  In  evi- 
dence against  another  party  charged  with 
■ame  oITense.  error  Is  not  cured  by  person 
who  confessed  taking  stand  and  giving 
substantially  same  testimony  as  that  con- 
tained In  hH  confession,  nor  Is  It  cured  by 
charge  of  court  that  no.  statements  or  oon- 
teBBions.  other  than  his  own  sworn  testi- 
mony In  court,  made  by  such  person  con- 
feaalng,  after  commission  of  offense 
charged,  and  not  in  presence  of  defendant, 
should  be  considered  by  Jury  as  evidence 
In  case  against  defendant  as  tending  to 
connect  him  with  offense.— People  v,  Old- 
ham, 111  Cal.   848,  SBI,  44  Pac.  812. 


Is  direct  uncontradicted  evidence  that  no 
conspiracy  had  been  formed  or  existed. — 
People  V.  Sarlorl,  —  Cal.  App.  — ,  184  Pac 
ST  9. 

M.  Saai* — Detailed  plaa  aeed  aot  be 
prsved  by  the  prosecution.  In  an  Indictment 
of  a  person  not  present  at  the  time  of  the 
commission  of  the  crime.  Indicted  as  an 
alder  and  abettor,  under  section  971.  post. — 
People  V.  Bartorl,  —  Cal.  App.  — .  184  Pac 
879. 

ST.  CroBB-ezantBaMoa — As  to  generally. 
—Witness  having  testified  on  his  examina- 
tion in  chief  that  he  heard  of  prosecuting 
witness  being  robbed  on  certain  day.  he 
may  be  asked  on  cross-examination  how  he 
knew  that  he  was  robbed  that  evening. — 
People  V.  Patterson.  1E4'  Cal.  IDZ.  103.  58 
Pac.  888. 

98.  Question,  on  cross-eiamlnallon  of 
defendant  In  prosecution  for  robbery,  ask- 
ing him  If  he  did  not  remember  saying  to 


his  accomplice.  "There  Is  no  need  of  us  both 
going  up  for  this  thing,"  bald  to  be  Im- 
proper, and  Its  allowance  reversible  error. 
—People  V.  Morton,  189  Cal.  719.  727.  73 
Pac.  809. 

n,  Saau — Rrpctltloa  ■(  properly  denied 
by  the  court  where  the  matters  had  already 
been  gone  ov£r  several  times  In  the  course 
of   the  croaa-examlnatlon,   under  the   provl- 
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examination  of  a  wltnoBs. — People  v.  Raso, 
—  Cal.  App.  — ,  184  Pac.  881. 

100.  Inmaterlal    teatlnoay  —  Rrtaaal    to 

strike  oat.  Is  Immaterial  error.— People  v, 
Kelly,  146  Cal.  119.  IZt,  79  Pac.  488. 

101.  laterpreter — Dlaerellaa     ef     eoarl^ 

It  la  In  discretion  of  court  to  allow  an  In- 
dian Interpreter.  In  trial  for  robbery,  for 
an  Indian  witness,  who  understood  some  of 
the  language  addressed  to  him  In  English, 
but  not  all,  and  who.  through  associating 
with  Spanish  companions,  acquired  a  slight 
knowledge  of  that  language,  which  lan- 
guage was  used  In  his  conversation  with 
the  defendant  at  the  time  of  the  robbery. — 
People  V,  Salas,  i  Cal.  App.  637.  G39,  84  Pac. 
29E. 

lOZ.  San »— Propriety  af  ealllaa;  ■■  In- 
terpreter and  the  fitness  of  the  person 
called,  are  matters  for  the  trial  court. — 
People  V.  Salas,  3  Cal.  App.  S3T,  538,  84  Pac 
195. 

1<W.  Materiality— Where  money  atolen 
eame  from. — In  prosecution  for  robbery, 
question  as  to  whether  money  of  which 
witness  was  robbed  was'  taken  by  person 
who  gave  It  to  him  from  safe  or  trunk  Is 
entirely  Immaterial.- People  v.  Chlng  Hing 
Chang.  7*  Cal.   389,   391,   16  Pac.  801. 


lamr — Knowledse    of    otkera 
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charged  with  robbing  number  of  Chinamen, 
tenants  of  farm.  It  la  Immaterial  what 
others  than  defendants  had  learned,  or  how 
they  learned,  that  payment  of  rent  was 
about  to  bPi-ome  due  from  Chinamen  for 
farm,  unless  such  knowledge  was  brought 
home  to  defenilants  prior  to  robbery;  but  ' 
if  such  testimony  is  admitted,  and  Its  effect, 
under  circumstances  of  case,  la  not  preju- 
dicial to  defendants,  it  will  not  necessilate 
reversal  of  Judgment  of  conviction, — People 
T.  Clark.  100  Cal.  31.  40.  89  Pac.  G3. 

pointed  out  place  of  the  crime,  may  be  tes- 
tified to  by  such  other  person. — People  T. 
Kelly,  146  Cal,  119.  111.  79  Pac.  4SS. 

ntabllshed       hr 


■owlBit    that    the    defen 


one  of  the  defendants  and  ordered  to  de- 
liver over  his  money.— People  v.  Tanner, 
36  Cal.  App.  20,  171  Pac.  439. 
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107.  Olk«r   «rl«»>— Tk«ft    ml    anttnHUU 

from  B  witness  teatlfyliiK  in  a  trial  chars- 
Ing  the  robbery  o(  a  butcher-ahop,  teitl- 
fled  to  by  witness  who  was  owner  at  Che 
automobile,  and  that  defendant  or  soma  of 
his  associates  stole  the  automobile  and 
were  using  11  at  the  time  of  the  robbery  of 
the  butcher-sbop,  was  Improperly  admitted. 
—People  V.  Renwlck,  SI  CaL  App.  TT4.  161 
Fac.  lOOS. 

108.  RrcalllBK  pmeroatlBB  wltBHB  — 
AftcT  eliM«  Dl  alate'a  case — Br  eonrt,  and 
Interrogation  by  the  court  as  to  the  taking 
of  the  money  from  hlB  pocket  by  the  de- 
fendant, for  the  purpose  of  clearing  In  the 
mind  of  the  court  upon  that  part  of  the 
witness'  leetlmony.  does  not  prejudice  the 
substantial  rights  oC  the  defendant. — People 
T.  Pasquerla,  30  Cal.  App.   SiS,  l&S  Pac.  ITS. 

10*.  ReBietrattoB  nadn'  false  aaaie  by 
accused  may  be  shown,  but  accused  can 
not  show  that  when  arrested  on  the  charte 
he  was  booked  under  a  false  name. — People 
V,  Kelly.  146  Cal.  119.  T9  Pac.   4S6, 

110.  Registry  under  false  name  by  the 
defendant  In  the  town  where  the  crime 
charged  was  committed  on  the  nlnht  of  the 
olfense.  may  be  shown  by  a  person  who 
accompanied  defendant  to  the  town  and 
hotel  on  that  occasion. — People  v.  Ferrara, 
ti   Cal.  App,  1,   1(9  Pac.   621. 

111.  Res  KCMat — Slatemeat  by  penva 
robbed. — Evidence.  In  prosecution  lor  rob- 
bery, of  statement  made  by  person  alleged 
to  have  been  robbed,  not  made  In  presence 
of  defendant,  some  time  after  events  nar- 
rated had  transpired.  Chat  he  had  been 
knocked  down  and  robbed.  Is  not  admissible 
as  being  pari  of  res  gestae. — People  y. 
Ehrlng.  GE  Cal.  136.  116.  3  Pac.  60S. 

111.  Declarations  made  by  man  while 
being  robbed.  In  presence  of  person  who  Is 
robbing  him.  are  aaraiasihle  In  eviilence  on 
trial  of  such  person  lor  robbery  as  part 
of  res  gestae. — People  v.  PIggott.  136  Cal. 
609,  G13.  Si  Fac.  SI. 

lis.     Same— ^talen  rarae. — In  prosecution 

tor    robbery,    purse    claimed    to    have    been 

.    stolen  la  admissible  In   evidence  as   part  of 

rea  gestae. — People  v.  Piggott,  116  Cal.  609. 

611.  69  Pac.  31. 

114.  Sane — ETMeaec  at  (wpnrrcaeea  at 
tincc. — Evidence  of  prosecuting  witness  in 
prosecution  for  robbery,  as  to  what  occurred 
after  he  had  given  all  properly  he  had.  and 
what  robber  then  did.  with  reference  to 
robbing  another  man  who  was  with  wit- 
ness, is  admtaalble  as  being  part  ot  res 
gestae.— People  v.  Nelson,  85  Cal.  421.  426, 
14  Pac.  1006. 


IID,     TrnpreJadlclBl  —  OcFiirreacrs      after 

robbery. — Evidence  of  prosecuting  wltnese 
In  prosecution  tor  robbery,  that,  after  rob- 
bery, he  told  party  to  telephone  Co  sheriff 
that  he  was  robbed,  and  where  he  was,  and 
for  sheriff  to  come  out.  held  to  be  linpreju- 
rilclal.— People  V.  Nelson,  85  Cal.  421,  426, 
24  Pac.  1006. 


,  lis.  Welgkt  aB4  aaaeleBcr— Aa  ta  (•» 
enUr — Where  the  prosecuting  witness  tsa- 
tifles  explicitly  to  all  the  circumstances  Of 
the  alleged  robbery,  and  clearly  Identiflea 
the  defendant  as  one  of  the  perpetratora. 
the  credibility  of  his  testimony  Is  a  matter 
tor  the  jury,  and  the  evidence  Is  Bulflcient 
to  support  a  verdict  of  guilty. — People  v. 
Kelly.  146  Cat.  119.  121.  79   Pac.  486. 

IIT.  PoaaraalOB  D(  bIoIpb  vravetly. — De- 
fendant charged  with  robbery.  If  seen  In 
possession  of  stolen  property  shortly  after 
It  was  stolen,  and  does  not  explain  his 
possession  ot  it  by  showing  that  It  was 
honestly  acquired,  this  la  circumstance 
tending  to  show  his  guilt. — People  v. 
Clough,  69  Cal.  438,  4*0,  411:  People  v.  Cey- 
tlle.  3  Cal.  App.  486,  B«  Pac.  T46.  Bee 
People  V.  QUI,  46  CaL  186;  People  v.  Beaver. 
49  CaL  ET. 

lis.     And    accused    la    bound    to    explain 


In 


ot 


tacts.  If  any  there  be. — People  V.  Bttlng, 
91  Cal.  6TT,  E7S,  S4  Pac.  23T. 

119,  Possession  of  stolen  goads  imme- 
diately after  robbery  thereof  Is  not.  of 
Itself,  sumclent  to  convict  defendant  of 
robbery,  but.  It  unexplained.  Is  circum- 
stance to  be  taken  with  other  circumstances 
established  by  evidence  to  determine  guilt 
or  Innocence  ot  defendant. — People  v. 
Clough.  69  CaL  438.  440;  People  v.  Ktting. 
99  Cal.  67T,  6T8,  14  Pac.  237.  See  People  v. 
Chambers,  IS  CaL  383;  People  v.  Rodundo. 
44  Cal.  638:  People  v.  Velarde,  69  CaL  467, 
People  v.   Fagan.  68  CaL  634, 

130.  Same — Eilrn-Jndlelal  evatcaalaBB  ot 
vrlaoaev  charged  with  robbery,  without 
other  proof  that  robbery  has  been  com- 
mitted, are  insumclent  to  justify  conviction. 
— People  v,  Jones,  SI  Cal,   666.  667, 

IZl.  Same — latailcaHaB  at  pmaerBtlBg 
wHb"«.— Verdict  of  guilty  of  robbery  will 
not  be  disturbed,  although  based  princi- 
pally upon  testimony  of  prosecuting  wit- 
ness, who  was  Intoxicated  at  time  robbery 
occurred,  and  whose  testimony  was  weak- 
ened by  several  other  circumstances,  it 
court  would  not  be  Justltled  in  ssylng  thai 


—People    V,    Patter 


Cal. 


133. 


Where.  In  prosecution  lor  robbery,  charged 
to  have  been  committed  In  city  and  county 
Of  f!an  Francisco,  there  Is  no  evidence  that 
crime  was  committed  by  defendant  at  such 
cily  and  county,  defendant  can  not  be  con- 
victed; and  If  convicted,  conviction  will  be 
set  sslde— People   v.  Tarpey.  5B   Cal.    371. 

123.  Same — Of  veBBe.^Proof  of  robbery 
committed  In  city  of  Los  Angeles  is  suffi- 
cient proof  of  venue. — People  v.  Loul  Tung, 
80  Cal.  377.  3TS.  27  Pac,  296.  See  People  v, 
McOregar.  83  Cal.  HO,  26  Pac.  97. 

124.  Venue  ot  robbery  Is  sufflclent'v 
proved  when  Information  charged  often se  to 
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have  been  committed  at  county  of  I/Oe 
AnK<Ie>>  BEate  of  CallforniB.  and  trial  was 
had  there,  and  proeecutlcK  witness  de- 
Bcrlbed  robbery  and  loss  oC  tils  watcb  aa 
having    occurred    In    IjOS   Angelea,   and   de- 


Clrcumitancee  connected  with  their  aup- 
poHed  Kullt.  and  their  residence  and  pres- 
ence  In   l^a  AnsBlee   on   night   ot   robbery, 

ofrense  was  committed  elsewhere  than  at 
Los  AnKel'B,  In  county  ol  Loe  AtiKSles. — 
People  T.  Btting.  B9  Cftl.  GIT,  G7S,  3*  Fbc. 
tST.  See  People  v.  Manning.  *i  CbI.  3SG. 
tSS;  People  v.  Tonlelll,  81  Cal.  ZTS,  23  Fbc. 
67  S. 

I3S.  Same  —  Carp*Tatl«B.  —  Evidence  of 
robbery  of  de  facto  corporation  will  support 
information  which  chargea  robbery  of  cor- 
poration organised  under  laws  ot  certain 
territory.— People  v.  Oldham,  111  Cal.  S4g, 
SGI,  41  Pac  311.  See  People  v.  Frank.  ZS 
Cal.  GOT.  G19;  People  v.  HugbeB.  2i  Cal.  ISS. 
S60;  People  v.  Ah  Sam,  41  Cal.  64G,  «51. 


charge  clearly  Instructed  Jury  upon  qoe*' 
tlon  of  reasonable  doubt  and  on  principles 
of  law  applicable  tc  case,  ludgment  of  con- 
viction will  not  be  reversed. — People  v. 
Core,  G9  Cal.  390,  S91. 

ISO.  DeflaltloB  —  Coanulns  ekarse. — In 
prosecution  for  robbery,  where  charKe  aa 
to  dellnltlon  ot  the  crime  is  repeated  sev- 
eral times,  each  time  In  dllTerent  form.  In 
such  way  as  was  calculated  to  confuse  Jury, 
and  render  It  extremely  difficult.  It  not  Im- 
possible,    I 


IM. 


stolen  property.  In  prosecution  for  robbery. 
In  absence  of  evidence  to  contrary.  Is  suffi- 
cient evidence  Ot  ownership. — People  v. 
Oldham,  111  CaL  641,  eSl,  44  Pac.  312. 
IV.  INSTRDCTION  TO  JURY. 
13U.  AcccaaoiT  after  taci — Caa  nsl  be 
ceavleted  ot  rokbery. — Where.  In  prosecu- 
tion tor  robbery,  evidence  was  of  character 
Involving  Inquiry  whether  defendant  was 
guilty.  If  guilty  at  all,  of  otfenee  charged  In 
Indictment,   or  as   accessary   after   fact,   and 

entitled  to  charge.  If  he  requests  It.  that  he 
can  not  be  convicted  of  offense  charged  If 
he  was  accessory  after  fact  only. — People  v. 
Gassaway,  38  Cal.  404.  408. 

lift.  Aeeosipllee— Tratlnony  of— VaDllr 
charxe. — Charge,  In  prosecullon  for  rob- 
bery, that  If  Jury  believed  that  accomplice 
has  testlfled  truly  In  case,  and  believed  be- 
yond reasonable  doubt  from  his  testimony 
that  defendant  Is  guilty,  and  in  connection 
therewith  believe  evidence  outside  of  that 
which  tends  to  connect  defendant  with 
commission  of  otiense.  other  than  as  shown 
In  commission  of  offense  Itself  and  circum- 
stances thereof,  they  should  find  defendant 
guilty,  does  not  clearly  point  out  riile  that 
evidence  of  accomplice  Is  Insufflclent  In  It* 
self  to  Justify  conviction,  and  does  not 
clearly  point  out  what  degree  of  proof  Is 
■utilclent  as  corroborative  of  that  of  ac- 
complice.— People  V.  Lynch,  lit  Cal.  501. 
602,  66  Pac.  248. 

IIS.  CoafaalBK  ckarge  —  Voprejadleial, 
wkea. — Where,  In  prosecution  for  robbery, 
court  Instructed  Jury  "that  prosecution 
tnuat  make  Its  hypothesis  of  guilt  beyond 
reasonable  doubt  as  against  any  rational 
hypothesis  of  Innocence,"  while  charge  was 
not  very  clear,  and  may  not  be  strictly  ac- 
curate. It  not  appearing  that  defendant  was 
Injured  thereby,  or  that  Jury  was  misled  by 
It,     court     having     In     succeeding     part     of 


leflnltlo 


of  c 


vlctlon  will  be  reversed,  and  cause  re- 
manded for  new  trial. — People  v.  Monohan, 
G9  Cal.  tS».  300. 

1st.     Failure  to  aecaaat  for  (HHieeaiilaa. — 

Charge  In  prosecution  for  robbery,  that  If 
Jury  believed  properly  was  feloniously 
taken  trom  person  of  prosecuting  witness, 
as  described  In  information,  and  received 
Into  possession  of  defendant  shortly  after- 
wards, failure  of  defendant  to  account  for 
such  possession  Is  circumstance  tending  [o 
show  his  guilt,  and  that  accused  is  bound 
to  explain  possession  In  order  to  remove 
Its  elTect  as  circumstance  to  be  considered 
In  connection  with  other  suspicious  facts. 
If  evidence  disclose  any  such.  Is  proper. — 
People  V.  Wilson,  136  Cal.  331.  332,  ST  Pac. 
322.  See  People  V.  Abbott.  101  Cal.  «4G.  64T. 
IS3.  Fallnre  to  ekance  as  to  ownerahlp. 
— Charge    In    proBPcutlon    for    robbery,    that 


If  Jur 
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facts  hypothetlcally  stated,  which  Included 
all  facts  constituting  crime  of  robbery, 
except  that  property  taken  from  person 
robbed  was  his  property,  they  should  And 
defendant  guilty.  Is  not  erroneous,  where 
there  was  no  dispute  as  to  ownership  of 
property,  which  was  proved  to  be  that  of 
party  robbed,  as  Jury  could  not  have  been 
misled  by  Instruction.— People  v.  Kelly.  141 
Cal.   119.    121,   79   Pac.   S4S. 

13S.  Fallnre  to  lastmet  —  Or  InsnOlelrat 
laalrnetloa  oa  a  vropoaltioa  Is  not  error, 
in  the  absence  of  a  request  to  Instruct 
thereon,  or  to  Instruct  more  speclflcally. — 
People  V.  Martin,  —  Cal.  App.  — .  186  Pac 
1001. 

134.  Palac  aaaaMptloa  ot  taet.^<;harge 
In  prosecution  tor  robbery.  In  regard  to 
corroborating  circumstance  as  to  tact  of 
robbery  In  evidence  of  flight  of  defendant 
at  time,  which  wrongly  assumes  such 
flight  to  be  fact.  Is  reversible  error. — Peo- 
ple V.  Hong  Tong.  SG  Cal.  ITl.  173,  24  Pac 
T28. 

135.  "FoTve  aad  tear" — laalmellaK  ta 
diajnnetive — Ckarse  la  eanjnaetlve. — Where 
the  Indictment  alleged  the  offense  to  have 
been  committed  by  means  of  "force  and 
fear."  an  Instruction  that  the  Jury  could  And 
a  verdict  of  guilty  If  they  found  that  the 
crime  was  committed  by  menns  of  "force  ar 
fear"  (the  latter  being  the  statutory  wonls 
used  In  defining  the  offense)  Is  not  erro- 
neouA. — People  v.  Ferrara.  SI  Cal.  App.  l, 
159    Pac.   621. 
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IM.  GiBt  of  oSnac — Propprlj-  Inmtruettt 
■■  to  ivbeB  the  crime  or  robbery  la  properly 
deflned  In  one  Instruction:  It  Ib  not  neces- 
sary to  repeat  such  deHnltlon  In  another 
Instruction.— People  v.  Martin.  —  Cal.  App. 
— .   18G   Pbc.   1003. 

137.  Ideadtr  at  »««■>.  Idntlty  af  uae 
— Cbarse  o". — Charge  In  prosecution  for 
robbery,  that  Identity  or  person  Is  pre- 
sumed from  Identity  of  name,  beid  not  to 
have  been  prejudicial  to  defendant,  he  hav- 
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aside  because 


Introdur 


ind  that  no  Injury  c 


irlma    fade. — People 


created  presumption 
V.  Riley,  TS  Cat.  St,  I 
IG   Pac.   E44. 

13S.  iBBlmedan  for  larcpBy — Defrad- 
aafa  daty  ta  ask  tar. — On  prosecution  tor 
robbery,  1(  defendant  wishes  Instruction 
to  bo  given  to  Jury  of  their  right  to  find 
him  guilty  of  any  lesser  crime.  It  Is  duty 
to  ask  for  It;  and  II  he  falls  to  do  so,  he 
can  not  complain  thAt  II  was  not  given. — 
People  V.  Modlna.  lit  Cal.  142.  US,  TB  Pac. 
Hi. 


charge  was  correct  so  far  as  crime  of 
robbery  was  concerned. — People  V.  Riley. 
SS  Cal.  lOT,    109.   S   Pac.   111. 

14S.  Where  defendant  Is  convicted  of 
robbery.  It  Is  immaterial  whether  larceny. 
grand  or  petit,  was  correctly  dellned  In  any 
Instruction  given. — People  V.  Stevens.  341 
Cal.  488,  491,  TS  Pac.  tt.  See  People  v. 
O'Neal.  67  Cal.  S7g,  7  Pac.  7»0. 

14S.  Conviction  tor  robbery  will  not  be 
reversed  because  court.  In  denning  differ- 
ence between  robbery  and  grand  larceny. 
In  Its  charge  stated  that  any  stealing  or 
taking  from  person,  feloniously  and  vio- 
lently,   with   Intent   to  deprive 


I  lac 


charge   had    I 


dency   to    Induce    jury    to    convict    o 

grand 

larceny,   and  therefore,   although   err 

was  not  prejudicial,  especially  as  oti 

tlons  of  charge  correctly  stated  disti 

ins    features    of    two    crimes.    —    Pe 

Clary,   72   Cal.  63,  61,   11   Pac.  77. 

■teal.— Sledge  v.  State,   B9   Qa.   884,   IS   S.   B- 
TE6. 

tried  upon  that  theory.  Instructions  as  to 
fusing  of   tbem  could  not  Injure  defendant. 

14S.     Sane— I-stnrlloD    which   has    effert 

error.      Such    an    Instruction   deprives   jury 
of  right  to  determine  whether  or  not  force 
or     violence      had      been      used.— People      V. 
Church,    lis   Cal.    BOO,   48   Pao.    1»6. 

—People  V.  Stevens,  141  Cal-  488.  491.  75 
Pac.  62,  See  People  v.  Swlst.  136  Cal.  620. 
521,   6B  Pac.    223. 

148.  Where,  In  prosecution  for  robbery, 
there  Is  no  evidence,  except  that  propert) 
was    forcibly    taken    from    person    of   prose- 

141.     Where   all   Instructions,   In   proaecu- 
tlon    (or    robbery,   given   at    defendanfs    re- 
quest were  upon  theory  that  defendant  was 
guilty  of  robbery,  or  not  guilty,  and  he  did 

court  to  instruct  Jury  as  to  lesser  offenses. 
—People  V.  Wilson,  135  Cal.  3S1.  332.  S7 
Pac.  323.  See  People  v.  McNutt,  93  Cal.  658. 
859,   3fl   Pac.   343;   People  V.   Barney,  114  Cal. 

See  People 
Pac.  797:  ! 
485,  29    Pac 


al.    331,    333,    67    Pac. 
.nklln.   70   Cal.   641,   S42. 
V.    Bruggy.    93    Cal. 


149.  Where  evidence  all  tended  to  prove 
that  defendant.  If  guilty  of  any  crime,  was 
guilty  of  robbery,  charge  Instructing  Jury 
that  their  verdict  should   be   ■■guilty  or  not 


In    I 


-People 


,    88 


it    1 


of    robbery,     where 
for    such     Instruct 


lUld    ] 


any  evidence  In  case. — People 
118  Cal,  85,  90.  50  Pac.  190.  ^ 
Arnold.   116  Cnl.   682,  4S  Pac.  80 

14S.  Same — Wh»B  rorrrpt.- 
prosecutlon  for  robbery,  where  there  was 
no  evidence  of  wrongful  taking  of  any 
money  of  prosecuting  witness  except  from 
his  person,  that  If  evidence  sustained  other 
(acts  charged.  In  absence  of  force  or  vio- 
lence, verdict  might  be  for  grand  larceny, 
was  correct. — People  v.  Gannon,  61  Cal. 
478.  477. 

144.     Saai«— Bn 
— Conviction   of   c 


In   prose- 

Cal.    483,    490,   26   Pac.    362. 

truct  Jury 

ISO.     Same — Tonrt  ahonld  ilvr,  nbcn. — In 

eluded     In 

every   trial   upon   charge  of  robbery,   where 

evidence    JustiHes    It.    court    should,    of    lis 

own  motion,  in  absence  of  request  by  coun- 

rtlnent    to 

Wlnthrop, 

In    offense    of    robbery,    and    that   their    ver- 

dict may  be  framed  upon  those  lines.- Peo- 

ple V.  Church.  116  Cal.  300.  303.  48   Pac.  125. 

^harge     In 

131.     Same — DcfcKdaafa      right      to.  —  In 

ictlon  that,  under  indictment.  Jury  might 
I    him    guilty    of    larceny    if    they    enler- 

nses    he    was   gultty.- People   v.    Jones, 
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defendant  rullty  of  grand  larceny  instead 
of  robbery,  an  Instruction  of  court  which 
hai  effect  of  ellmlnatlns  any  question  of 
larceny  from  case  !■  erroneous. — People  v. 
Church,  lit  Cal.  300.  S04.  IS  Pac.  125. 

I  S3.  Same— P*ueul*B  at  BtalVB  »r«»- 
i  prosecution  for  robbery,  there 
r  In  giving  the  following  Instruc- 
tions offered  by  the  prosecution:  "If  the 
Jury  believe  from  the  evidence,  beyond  A 
reasonable  doubt,  that  the  property  men- 
tioned In  the  Information,  or  any  portion 
thereof,  was  feloniously  taken  from  the 
person  of  the  proaecutlns-  witness.  E.  WlK- 
ney,  as  described  In  the  information,  and 
received  Into  the  possession  of  the  defend- 
ants shortly  after  being  so  feloniously 
taken,  the  failure.  If  failure  there  be.  of 
the  defendants  to  account  (or  such  pos- 
session, or  to  show  that  such  possession 
was  honestly  obtained.  Is  a  circumstance 
tending  to  show  them  guilty,  and  the  ac- 
cused are  bound  to  explain  the  possession. 
In  order  to  overcome  the  effect  of  the 
possession  as  a  circumstance  to  be  consld- 

(acts  by  the  evidence  disclosing  such."  Said 

with  the  following  Instructions  given  at 
defendants'  request:  "The  possession  of 
the  fruits  of  crime  Is  a  circumstance  to  be 
considered  In  determining  the  guilt  of  the 
defendants;  but  you  are  Instructed  that  this 
circumstance  Is  not.  of  Itself,  sufficient  to 
authorize  a  conviction,  and  that  this  posses- 
sion by  the  defendants  of  the  articles  al- 
leged to  have  belonged  to  that  prosecuting 
witness  Is  not  sumclent  to  convict  the  de- 
fendants of  the  crime  of  robbery." — People 
V.  Hallam.  S  Cal.   App.  Stl.  91  Pac.   196. 

IM.  Jnry*!  eoBatmetlaM  al  tke  ekarce. — 
In  prosecution  for  robbery,  there  being  evi- 
dence that  defendant  took  hat  from  prose- 
cuting witness,  but  this  not  being  charged 
In  Information,  Instruction  of  court  (o  lury, 
that    If    they    believe    defendant    guilty    of 

him.  held  to  have  been  addressed,  by  Its 
very  terms,  to  accusation  charged  In  Infor- 
mation that  defendant  had  taken  certain 
moneys  from  person  of  prosecuting  witness 
by  force  or  violence,  and  that  it  did  not  In- 
duce Jury  to  believe  they  could  And  defend- 
ant guilty  of  crime  charged  if  evidence  only 
showed  that  he  took  hat  from  prosecuting 
witness. — People  ».  Gannon.  SI  Gal,  478.  *77, 
ISO.  Peraaaal  property  —  ErroBeoBB 
ekarice  aa  to. — Under  Informalion  charging 
robb«ry  of  money.  Instruction  to  Jury,  that 
If  they  were  satlsfled  from  evidence  that 
defendant,  by  means  of  force  and  violence, 
took  from  prosecuting  witness  "any  per- 
sonal property  belonging  to"  said  prose- 
cuting witness,  their  verdict  should  be 
guilty,  is  erroneous,  and  will  be  presumed 
to  be  prejudicial  to  defendant.— People  v. 
Richards.   1S«  Cal.  117,  I2S,  88  Pac.   477. 


bery,  that  In  order  to  And  defendants  guilty 
In  manner  and  forni  as  charged  In  Informa- 
tion, it  was  not  necessary  that  property 
alleged  to  have  been  taken  was  personal 
property  of  party  robbed,  but  that  It  was 
sufficient  to  convict  If  property  belonged  to 
a  person  other  than  defendants,  correctly 
states  law. — People  v.  Anderson.  BO  Cal.  20E. 
206,  21  Pac.  139. 

IBT.  RreeivtBC  moaey  robbed  —  Faalty 
ehargc.^ — Charge  In  prosecution  (or  robbery, 
that  If  prisoner  received  portion  of  money 
obtained  by  robber  with  knowledge  of  how 
It  had  been  obtained,  be  might  then  be  con- 
victed of  crime  of  robbery  charge  In  In- 
dlctmant.  Is  reversible  error.  —  People  v. 
Shepardson,  4S  Cal.  189.  190. 

IDS.  Req Beats  —  Re taaal  la  clve  —  Whea 
proper. — Where  there  Is  some  evidence  that 
defendant  robbed  prosecuting  witness,  re- 
quest for  Instruction  which  virtually  di- 
rects Jury  to  acquit  defendant  Is  properly 
refused.— People  V.  Flggott,  US  Cal.  609. 
516,  S9  Pac.  31. 

159.  Requests  for  instructions  In  prose- 
cution for  robbery  were  propeny  refused 
where  by  them  Jury  are  requested  that 
taking  must  be  from  person,  to  make  out 
crime  of  robbery  .^People  v.  Stevens.  141 
Cal.   4SB,   492,   7fi   Pac.   S». 


ISO. 

Where 

charge    In    prosecution 

or 

rrect.     and    substantially 

eludes 

Ion    asked    for   by    defenda 

It    Is   not   erro 

tor  court   to    refuse   to   g 

ruction. — People    v.    Cadd. 

Cal.    640.    642. 

In    prosecution    for   robbery,    wh 

evlder 

ce  Is  no 

t  circumstantial,  defendant 

of 

ust   be   established    lo   ab 

oral  ce 

lalnty,  to  entire  exclusion 

of 

probability      of      any      ol 

ng    true. — People    v.    Qllbe 

SO  Ca 

108,  11 

in. 

Valae 

of      property    —    Erroari) 

u» 

ekarge     aa     ta. — Prosecution      for      robbery. 

where  It  appeared  that  defendant  snatched 
from  prosecuting  witness.  In  saloon,  gold 
watch  and  chain,  might  develop  into  case 
of  robbery  or  larceny,  dependent  upon  ab- 
sence or  presence  of  use  of  force  In  taking. 


1  for  r 


□  r  fact  essentially  fi 
determine  in  fixing  crime  of  which  de- 
ihould  be  convicted,  it  la  error  for 
i  to  charge  that  It  was  immaterial  as 
hat  was  value  of  properly  taken  be- 
B  charge  was  one  of  robbery. — People 
lurch,  118  Cal.  300,  302,  48  Pac.  125. 


I«3.  Trial — PerrSBptorr  ekBlleBges.- De- 
fendant Is  entitled  to  only  ten  peremptory 
challenges  In  prosecution  for  robbery. — 
People  V.  Clough,  59  Cal,  438.  441;  People 
V.  Riley,   66  Cal.   107.   108,   3   Pac.   413. 

IM.  Banc— -iBBtravt  lag  wltBeas  la  ob- 
talB     taforaatlOB.  —  Discretion   rested   In 
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court.  In  prosecution  for  robbery.  In  refus- 
ing to  Instruct  witness  to  And  out.  during 
recoas  In  trial,  number  Of  certain  houae 
occupied  by  Chinaman,  of  whom  he  had 
testifled  he  had  collected  money  of  which 
he  was  robbed. — People  v.  Chlng  Hlug 
Chang.  T*  Cal.  189,  396,  1«  Pac.  Ml. 

ISB.  Same— Other  cfIbh  —  BvldeHc  of 
ctror,  when. — In  a  prosecution  (or  the 
crime  of  robbery  of  a  butcher  ahop,  It  Is 
error  to  permit  teatlmony  showing  that  the 
defendant  or  some  of  hla  assoclstea  had 
stolen  the  automobile  of  the  wttneas  and 
were  using  It  at  Che  time  of  Che  rob- 
bery of  the  butcher  shop,— People  v.  Rcn- 
wlok,  SI  Cal.  App.  7T4.  191  Pac.  1003, 

160.  Bawe— Pi«iniae  of  tai««uiM»— Ei- 
clBdlBg  flaeatlnn  aa  to,  Bot  mar. — In  a 
prosecution  for  robbery  the  defendant  Is 
not  prejudiced  by  the  Hustaining  of  ob]ec- 
tlons  to  queatlons  asked  a  witness  for  the 
defenae,  who  was  Jointly  charged  aa  a  par- 
ticipant In  the  crime,  as  to  whether  or  not 
the  district  attorney's  ofHce  had  promised 
the  wltnesa  Immunity  from  proaecutlon,  11 
be  changed  hla  teatlmony  from  that  given 
at  the  two  former  trlala  of  the  caae.  In  the 
absence  of  any  showing  that  the  wltnesn" 
teatlmony  waa  Influenced  In  -any  way  or 
that  he  toatlfled  other  than  truthfully.— 
People  V.  Allen,  32  Cal.  App.  110,  182  Pac 
401. 

1«7.  Same— Refonal  In  ■■rrebnital — Error 
iThcB.— In  a  prosecution  for  robbery  It  Is 
prejudicial  error  to  refuse  to  permit  the  de- 
fendant In  BUrrebuttal  to  recall  a  wltneaa 
for  the  proaecutlon  who  had  testified  to  the 
presence  of  the  defendant  at  a  certain  place 
on  the  day  of  the  crime,  for  the  purpose  of 
permitting  the  wltneaa  to  mcjaity  her  former 
teatlmony  by  admitting  that  ahe  had  been 
mistaken  as  to  the  data.— People  v.  Ren- 
wlck,   31   Cal.  App.  T7*,   161   Pac.  1002. 

108.  Verdict — ConOirt  of  evldenee.  elTeel. 
—Conviction  of  robbery  will  not  be  dla- 
turbed  where  there  Is  conflict  of  evidence 
as  to  who  was  owner  of  property  taken.— 
People  V,  Anderson.  80  Cal.  20E,  206,  22  Pac. 

IN.  Sane  —  ConelulvFBeH.  —  Verdict  ot 
Jury  In  robbery  case  of  guilty  Is  conclu- 
sive aa  to  identity  of  person  who  committed 
robbery,  and  settles  all  mattera  of  conflict 
of  evidence.— People  T.  Flee,  97  Cal.  <69, 
160,  S2  Pac.  531. 

ITO.  Where  teatlmony  of  witness  In 
prosecution  tor  robbery  Is  sulflclent  to  con- 
vict defendant.  If  believed  by  Jury,  verdict 
of  guilty  la  conclusive  evidence  that  Jury 
believed  teatlmony. — People  v,  McMahon.  124 
Cal,  436,  43S,  BT  Pac.  224. 


171. 


',  iThei 


for    I 


.    Jur> 


If    they 


Under    Ir 

And    defendant    gullly    of    Itt 

entertain   reasonable  doubc  i 

Iwo  olTenses  he  was  guilty.— People  v.  Jones 

63  Cal.  Eg,  E9. 


m.  Under  Information  charging  rob- 
bery. Jury  may  convict  of  larceny. — People 
T.  Nelson.   6S  Cal.  77,   SO. 

173.  In   prosecution  for  robbery.  If  Jury 

should  read  that  the  Jury  find  the  defendant 
guilty  ot  larceny. — People  v.  Ollbert,  to 
Cal.  IDS,  IID. 

174.  Robbery  Involves  grand  larceny,  and 
upon  Information  for  robbery  verdict  of 
grand  larceny  may  be  found. — People  T. 
Church.  HE  Cal.  300,  303,  48  Pac.  125. 


ITS.     Same — Of 


ere  the  evidence  is  conflicting  as  to 
the  defendant  took  any  of  the 
om  the  person  named  In  the  In- 
.. — People    V.    Allen,    32    Cal.    App. 


ITS.     Sanc- 
ng   defendan' 


-Reqalaltea  aad  aanelencr  of. 

•rosecutlon   for  robbery,    flnd- 

gulHy  as  charged  In  Indict- 
111  c  lent      without      specifying 
Jury     found     defendant    guilty     of 

irdict  of  guilty  ot  robbery. — People 
t.  GO  Cal.  103.  110. 
enr  trial, — New  trial  will  not  be 
after  conviction  for  robbery  upon 
f  newly  discovered  evidence,  when 
ence  simply  tells  bow  another  rob- 
empted  by  some  unknown  person, 
e  place,  and  under  similar  drcum- 
tbout  twenty  days  after  offense  for 
nvlction  was  had  was  committed. — 
.   Nelson,    ES   Cal.    421.    425.    2t    Pac, 


ITS.  Appeal — Conrt  maat  aaaone  that  a 
Jury  which  was  carefully  selected  was  com- 
posed of  men  of  at  least  average  Intelli- 
gence, and  fully  capable  of  appreciating  and 
following  the  Instructions  given  them  by 
the  trial  court. — People  v.  Tanner,  3G  Cal. 
App.  20,  171  Pac,   439. 

int.     Same — What  cOB  not  be  conplalaed 

•t  m. — Where  defendant  In  proaecutlon  for 
robbery  proceeded  upon  theory  that  he  was 
either  guilty  of  olTenae  charged,  or  not 
guilty,  and  having  adopted  that  theory  In 
hla  instructions,  and  taking  his  chances  of 
being  acquitted  by  pursuing  such  course, 
he   will    not    be   allowi  ~ 


saihty    1 


135  Cal 


76,   67    Pac 


—People 
■,  323.  S 
57, 


ISO.  Sane — ^Wlm  evldenee  ■nflleteat  for 
aainaaace.  —  Where  the  evidence  hearing 
against  the  defendant,  considered  by  Itself, 
and  without  regard  to  the  conflicllng  evi- 
dence, la  aulflclent  to  support  the  verdict  of 
conviction,  the  Judgment  wilt  be  afflrmed, — 
People  V.  Pasquerla,  SO  Cal.  App,  626.  159 
Pac.  173. 


Where 


a  charged  a 


a  prin 
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H<u.sts 


mlKHton  of  the  ofTense,  on  tba  theory  that 
he  aided  and  abetted  therein  ()  9T1,  post). 
all  the  evidence  leading  to  the  Inevitable 
concluBlon  that  the  defendant  had  Kullty 
knowledg'e  of  the  crlm«  and  ihal-ed  In  thi 


'   Jury 


ivins 


fepied  the  only  Inference  reasonably 
drawn  from  the  evidence  and  the  clrcum- 
stancet  proved,  rather  than  to  accept  the 
Joint  denials  of  the  parties  charsed  with 
the  crime,  tfal*  fact,  together  with  the  fur- 
ther fact  that  the  evidence  as  to  facts  which 
"were  undisputed  being  sulllcient  to  support 
the  verdict  of  conviction,   the  Judgment  of 


conviction  will  be  alHrmed. — People  v.  Sar- 
torl,  —  Cal.  App.  — ,  1S1  Pac.  BT9. 

183.  Defendant  accorded  a  fair  trial  ac- 
cording- to  law;  Ihs  law  pertinent  to  the  case 
being  correctly  stated  to  the  Jury;  the  evi- 
dence amply  sulllcient  to  Justify  the  verdict 
convicting  of  robbery  by  striking,  knock- 
ing down  and  going  througti  the  pockets  of 
an  aged  and  Intoxicated  man  whom  the  de- 
fendant had  volunteered  to  help  home,  such 
testimony  having  been  accepted  and  be- 
lieved by  the  Jury,  conviction  will  he  af- 
firmed.— Feopls  T.  Scott,  —  Cal.  App.  — , 
ISS  Pac.  SOE. 


§312.     WHAT  FZAS  MAY  BE  AN  ELEMENT  IN  ROBBERT.     The  fear 
mentioned  in  the  laet  Bectioa  may  be  either — 

1.  The  fear  of  an  unlawful  injury  to  the  pereon  or  property  of  the  penon 
robbed,  or  of  any  relative  of  his  or  member  of  his  family ;  or, 

2.  The  fear  of  an  immediate  find  imlawfnl  injniy  to  the  person  or  proper^ 
<tf  any  one  In  the  company  of  the  person  robbed  at  the  time  of  the  robbery, 


FEAR  A9  ELEMENT  OP  BOBBEBT— 
IN8TBUCTI0N. 

1.  Charge  on  fear — Wben  not  necessary, 

2.  Same — Wben  proper. 

As  t*  iBStntetlDB,  In  dlajn active  wkere 
«h>i«c  la  l>dle(KHt  !•  coHjnBctive.  see, 
ante,  f  111,  note  par.  115. 

I.  Chiirve  OB  trar— Wkeii  nitt  BeeesssiT. 
— Where  Information  charged  robbery  by 
meane  of  force  and  fear,  and  evidence 
showed  that  robbery  was  committed  by 
means  of  farce  only,  and  there  Is  no  evi- 
dence to  show  that  prosecuting  witness  had 
been  compelled  to  part  with  his  money 
through  fear,  thr^re  was  no  necessity  for  or 


propriety  In  court  Instructing  Jury  on  sub- 
ject of  fear,  or  reading  to  them  section  ilS, 
defining  fear,  and  Its  failure  to  do  so  was 
not  error. — People  v.  Medina,  14t  Cal.  141, 
US,    79    Pac.    SIJ. 

2,  Saaie^n'keB  irratwr. — Where,  In  rob- 
bery case,  court.  In  Its  charge,  defined  rob- 
bery as  it  is  dellned  in  Penal  Coda,  and  then 
explained  what  fear,  by  means  of  which.  If 
property  Is  taken  through  Its  Influence,  will 
constitute  such  taking  robbery,  such  charge 
will  be  BUHtalned,  where  there  la  some  evi- 
dence that  taking  of  property  was  accom- 
pUsIied  by  means  of  both  force  and  fear. — 
People  V.  O'Brien,  SS  Cal.  483,  430,  2S  Pac. 
S62. 


§213.     PUNISHMENT  Of  ROBBEBT.     Robbery  is  punishable  by  impris- 
onment in  the  state  prison  not  less  than  one  year. 

Hlctory:  Enacted  February  H.  1872,  founded  on  J  59  Criminal 
Practice  Act  (Stats.  1860,  p.  235),  as  amended  AprU  19,  1S56,  Stats. 
186S,  p.  220. 


PUNISHMENT  FOE  BOBBEET. 

1.  AceesBOTj  before  fact — Punishment   for. 

2.  AceesBory  after  fact — Punishment  for. 

3.  Indeterminate  sentence,  applicable  to. 

4.  Life  sentence. 

5.  Same  —  TTpon   conviction   with   a   prior 

charge  of  bargl^Tj. 

6.  Sentence  of  fifty  years— Not  excessive. 
7, 8.  Verdict — Finding    defendant    guilty    as 

charged. 
I.  Accessory  betsrc  tmtt  —  Punlsknent 
tor, — One  may  be  punished  by  imprisonment 
In  state  prison  for  any  length  of  time  be- 
tween one  year  and  time  of  his  death,  if 
found  an  accessory  to  commlasion  of  rob- 
bery before  act  ol  robbery  is  perpetrated. — 
Faople  V.  Oassaway,  IS  Cal.  404,  406. 


2.     Accessory  after  fael — Pniilshnevt  tAr. 

— Person  found  guilty  as  an  accessory  to 
commission  of  robbery  after  fact  can  not 
be  punished  for  crime  of  robbery,  and  can 
ily  be   Imprisoned  for  term  not  exceeding 


tGOOO.— People 


ind  fine 


eedlnt 


.   App.    782,   17J 


r.  Qaasaway,  tS  Cal.  404.  408. 

nut*  BCBtence,  under  pro- 
visions of  section  llEg,  post,  is  authorlEeJ 
under  the  provisions  of  the  above  section, 

— People  V.  Oonzale 
Pac.  407. 

4.  Life  seatcBce,— Under  this  section  and, 
post,  section  G71,  life  sentence  may  be  Im- 
posed for  crime  of  robbery. — People  v.  Wln- 
Ibrop,   lis  Cal.   86.  93.  GO   Pac.   ISO. 

O.  Name — Uraa  canrlctlaM  with  a  rrlor 
ekargc    «f    baralaty. — The    claim    that    by 
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«,— Ex  parte  Heath.  —  Cftl.  App.  — .  IS* 
Pac.  S8. 

«.     Sute>cc  •«  mttT  ye«r« — N«t  rseeutve. 

— Sentence  ol  Imprlaonment  for  flft/  years 
for  aEeravated  case  of  robbery  La  not  so 
exceaslve  aa  to  render  reversal  of  convic- 
tion proper. — People  v.  Clary,  7i  Cal.  SB.  <1, 
13  Pac.  7T, 

T.  Verdlrl — FludtBC  4eteadaal  callty  u 
charred,  in  an  Indictment  for  robbery,  la 
valid,  and  will  support  senlence.  although 
the  crime  of  robbery  aa  charged  also  In- 
volvea  the  crime  of  grand  larceny. — People 
T.  Gilbert.  60  Cal.  108,  110. 


virtue  of  the  1. 

tlon  1168,  post,  the  board  of  prison  direc- 
tors should  have  dlsreKarded  the  prior  con- 
viction and  flxed  the  term  of  Imprisonment 
as  though  the  defendant  had  been  convicted 
of  robbery  only.  But  this  la  a  mistaken 
view  of  the  law.  Said  statute  does  not 
affect  the  procedure  as  to  prior  convictions, 
nor  does  It  relieve  the  defendant  of  the 
additional  burden  that  may  he  imposed 
thereby.  It  does  not.  Indeed,  authorlxe  or 
permit  the  state  prison  directors  to  fli  tbe 
term  of  Iraprlaonment,  where  no  minimum 
Is  prescribed  by  the  law.  Their  authority 
la  limited  to  cases  wherein  the  legislature 
has  provided  both  a  minimum  and  a  maxi- 
mum   punishment    (see,   post,    1 1168.   subd. 

g  214.  BOBBEBT ;  GOmG  UPON  BAILBOAD  TBAIN8,  OB  DOZNG  AMT 
ACT  THEBEON,  FOB  THE  PDBPOSE  OF.  Every  person  who  goes  upon  or 
boards  any  railroad  train,  car  or  eogine,  with  the  intention  of  robbing  any 
passenger  or  other  person  on  such  train,  car  or  engine,  of  any  personal  proi>- 
erty  thereon  in  the  possession  or  care  or  under  the  control  of  any  such  pas- 
senger or  other  person,  or  who  interferes  in  any  manner  with  any  switch,  rail, 
sleeper,  viaduct,  culvert,  embankment,  structure  or  appliance  pertaining  to  or 
connected  with  any  railroad,  or  places  any  dynamite  or  other  explosive  sub- 
stance or  material  upon  or  near  the  track  of  any  railroad,  or  who  sets  fire  to 
any  railroad  bridge  or  trestle,  or  who  shows,  masks,  extinguishes  or  alters 
any  light  or  other  signal,  or  exhibits  or  compels  any  other  person  to  exhibit  any 
false  tight  or  signal,  or  who  stops  any  such  train,  car  or  engine,  or  slackens 
the  speed  thereof,  or  who  compels  or  attempts  to  compel  any  person  in  charge 
or  control  thereof  to  stop  any  sucb  train,  car  or  engine,  or  slacken  the  speed 
thereof,  with  the  intention  of  robbing  any  passenger  or  other  person  on  such 
train,  car  or  engine,  of  any  personal  property  thereon  in  the  possession  or 
charge  or  under  the  control  of  any  such  passenger  or  other  person,  is  guilty 
of  a  felony. 

Hiatory:     Enacted  by  Code  CommlBslon,  Act  March  16,  1901,  Stata. 

and  Amdts.  1900-1,  p.  447,  held  unconBtltutlonal,  see  history,  J  S,  ante; 

amendment  re-enacted  March  21,  1906,  Stats,  and  Amdts.  190&,  p.  663. 

BOBBEET  UPON  EAILWAY  TRAIN. 

1.  Commisaioiien '  oote. 

2.  Construction — Constitutionality. 

3.  Robbing  a  train— What  U. 

4.  Section  formerly  part  of  i  218 — Cases  de- 

cided under — History  of. 

Aa  to  timlB-wreckliw.  Had  paalahaieiit 
Iherctor.  aee.  post.  I  Zia  and  note. 

I.  CoBUBlaalaBera'  Bote  says:  "This  sec- 
apeclal  provision  Cor  the  pun- 
'  acts  done  for  purpose  of  com- 
mitting robbery  on  passenger  train,  and  to 
that  end  makes  criminal  and  punishable 
every  act  which  may  have  been  done  with 
view  to  accomplishing  auch  robbery.  It  Is 
thought  best,  however,  not  to  make  the 
crime  punishable  by  death  or  Imprisonment 
for  lite,  as  at  present,  because  it  is  feared 
(hat  auch  severity  of  punishment  may  result 
In  failure  to  secure  convictions.    II  robbery. 


or  any  other  crime.  Is  actually 
mated,  the  conviction  will,  of  cour 
that  crime  and  the  punishment 
surate   therewith." 

Z.  CoBBtraetlsB  —  CoBBtltBlI*BBll(r.  — 
Section  is  not  unconstitutional  as  violating 
that  provision  of  constitution  Which  declares 
that  every  act  of  legislature  ahalt  embrace 
but  one  subject,  which  shall  be  expressed 
in  Its  title. — People  v.  Lovren,  119  CaL  S8, 
89,  Gl   Pac.  II.  6SB. 

8.  Robhiag  tralB  —  What  la^— Robbing 
train  is  to  take  from  person  having  charge 
of  train,  by  violence  and  InllmidBtion.  con- 
trol and  management  thereof,  with  Intent 
to  take  from  it  or  from  person  upon  it  aome- 
Ihlng  of  value. — People  v.  Thompson.  IIB 
Cal.  lEO,  166,  46  Pac.  311. 


4. 


1  aMIlOB  318— 

were  formerly 
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lldated    substantially    In    one    section, 

rs'  amendment,  approved  March  IS,  IDOli 
ook  away  from  section  218  all  that  portion 
hereol  relatlnK  to  golnff  upon  a  railroad 
rain  or  doing  an;  act  [or  the  purpose  o( 
obbery  thereon,  and  re-enacted  It  Into  this 
aectlon.  The  cases  ol  People  T.  Thompnon. 
Ill  CbI,  248,  and  People  v.  Thompson.  IIB 
CaL  IID,  deciding  that  "the  whole  tenor  and 
purpose  of  the  act  la  directed  aB-ainat  train- 
wrecking,  and  this  Is  true  as  to  Bubdlvlslon 
2,  equally  with  all  other  subdivisions,  and 
althouKh  at  Urst  stance  this  clause   would 


toward  the  suppression 
o(  the  crime  of  robbery,  the  offense  ot  rob- 
bery Is  only  Incidentally  Involved  In  Che 
provision,  as  the  wrechlng-  of  the  train,  and 
consequent  and  natural  resultu  following' 
Injuries  and  death  to  the  pasaeneers,  la  lis 
prime  purpose,  and  every  part  and  clause 
ot  the  act  1h  directed  toward  the  suppression 
ot  traln-wrecklns",  were  decided  under  the 
orieinal  section  218,  before  the  amendment 
above  referred  to  was  made,  as  was  also 
People  V.  Lovren,  111  CaL  88,  El  Pac.  S2, 
£38. 


CHAPTER  V. 

ATTEMPTS  TO  KILL. 
S  216.  AdminiiteriDK  poison.  |  21g.  Train- wreeking,    intention    of,    puniah- 

f  217.  Aesaolt  with  intent  to  commit  murder.  meat  for. 

1210.  BaUroad  trains,  when  wreclced;  punish- 

§216.  ADMINISTEKIHO  POISON.  Every  person  who,  with  intent  to 
kill,  administers,  or  eaases  or  procures  to  be  admiaistered,  to  another,  any 
poison  or  other  noxious  or  destructive  substance  or  liquid,  but  by  which  death 
is  not  caused,  is  punishable  by  imprisonmeDt  in  the  state  prison  not  less  than 
ten  years. 

Hlitory:  EnActed  February  14,  1S72,  founded  on  US  Criminal 
Practice  Act  (auu.  1850,  p.  £33),  as  amended  May  20,  1861,  State.  186L, 
p.  588. 

ATTEMPTS  TO  KILL. 

1.  Aaaanlt  with  intent  to  commit  murder — 

Includes  assault  with  deadly  weapon. 

2.  Same — Unlawful  inflietion  of  injurj. 
8.  Causing  to  inhale  chlorofonn — ' '  Admin- 

itrtenng  poison"  witliin  meaning. 

4.  Evidence — General  reputation  for  peace. 

5.  Same — Hearsay,  what  is. 

6.  Same — Other  attempts. 

7.  Intent  to  kill — Inferred  when. 

8.  Purpose  of  statute — Poison  employed  in 

attempt  to  Idll. 
9,  10.  Practice— Indictment,    when    does    not 
include  two  offenses — Form. 

11.  Same — Same-^'Inteut  to  kill"  is  mifS- 

12.  Same — Same — Same  —  "Assault"     not 

being  used. 

13.  Same— 8ame — Death  need  not  be  nega- 

14.  liistnietian   as   to   poisonons   substance 

held  erroneous. 
t,  Asasvlt  witk  iBteat  t*  eossMlt  mmrMtt 
— iBplades  oSensc  af  Baault  with  deadly 
wrav«H|  hence  conviction  for  assault  with 
a  deadly  weapon  may  ba  had  under  Informa- 
tion eharBlnff  assault  with  Intent  to  com- 
mit murder.— People  v.  Pape.  M  Cal,  366, 
S6T.  G  Pac  621.  See  People  T,  Engliah,  SO 
Cal.  til. 


X 

Sbbc — VnUv 

TfBl     l>«tetlM    • 

1. 

mrr 

by  a 

dmlnlBterlnK 

poison  constitute 

BBUlt.— Johnaon  v 

State,  92  Oa.  S6. 

G. 

974; 

Carr    v.    State.    136    Ind.    I,    41 

Am. 

St. 

Hep 

406,  34  N.  E. 

Gtl. 

S. 

CaaalBs;    to 

m—f 

Ad- 

wlal 

■terlas     pots* 

■"     wlthlB     the 

la* 

ot   the  above  sec 

that 

the  act  was 

done   with   the   Inten 

kill. 

-People  V.  Tin n en,  —  Cal.  App 

— . 

191 

Pac.  SET. 

4.  EvldcBce  —  Geaenl       repatalloB       tmr 

■trace.— On  trial  tor  murder  by  polaon.  evi- 
dence of  defendant's  general  reputation  for 
peace  and  quiet  la  admissible. — Carr  v.  State. 
116  Ind.  I,  41  Am.  St.  Rep.  408.  3t  N.  E.  633. 

5.  Sane — Hcanay,  what  la.— On  trial  for 
murder  by  polsonins;,  the  statements  of  de- 
ceased. In  narration  of  past  events,  and 
voicing:  her  suspicions  as  to  sender  of 
poison,  are  hearaay  and  Inadmissible. — 
Graves  v.  People.  18  Colo.  ITO.  12  Pac.  6*. 

&  Same — Other  attnapts  admissible  to 
show  deliberate  scheme. — Commonwealth  v. 
Kennedy.  ITO  Mass.  18,  48  N.  B.  TTO. 

r.  iDint  ta  kill— lafemd,  ivhea.— Intent 
to  kill  can  not  be  Inferred  from  act  ot  ad- 
ministering substance  which  has  not  ca- 
pacity of  destroying-  lite, ^People  v.  Van 
Deleer.   63   Cal.    14T.   149. 

S.  Purpose  of  Blatate  Is  to  provide  pun- 
ishment lor  attempt  to  kill  by  means  there- 
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In   mentioned;   and   In   order   to  brlns 
within  alatute,  It  must  be  proved  that  i 
stance    or   liquid    which    wa>    administered 
was   capable   o(   dealroylnB   lite. — People 
Van  Deleer,   53    Cal.    ItT.    119. 

•.      PrBCIlec  —  Indletmnt  —  HeeltlBC  that 
defendant     1h     accused     by     grand    Jury 
crime    "of   assault   with   altempt    to   comn 
murder,    committed    as    follows,"    etc,,    fi 
lowed  with  statement  of  facts  showing  that 
defendant    administered    to    N.    large    qnan- 
tlty    of    certain    deadly    poison,    called    red 
oxide  of  mercury,  with  Intent,  etc.  to  mur- 
der   said    N.,    held    sulTlcIent    to    brinff 
within   provisions  of  tbia  section,  and  that 
indictment   did   not   charge   two  offenses. — 
People  T,  Cuddlhl,   Et  Cal,   G3.  G4.     8e< 
pie  V.  Van  Deleer,  ES  Cal.  117;  Joe  v.  State, 
<  Fla.  G91,  «E  Am.  Dec.   5T9:  People  v 
riB.  lit  N.  Y.  lit,  tS  N.  B.  SE. 

DlBtlBvnlskedi     People    V,    Keel 


CaL  ! 


!  Pac. 


In  the  above  section,  and  the  words  "and 
murder"  are  wholly  unnecessary  In  charg- 
ing the  offense,  but  when  used  in  the  in- 
dictment or  information  can  not  change  the 
oKense  from  (hat  denounced  In  the  above 
section  to  an  assault  with  an  Intent  to  com- 
mit murder,  denounced  In  aectlon  ZIT.  post. 
— People  V.  Tinnen.  —  Cal.  App.  — ,  1S2  Pac. 
EST. 

U.  Sane— Same  —  Saaic  —  '•Aaaaalt"  sat 
belag  Bsed  sufficiently  shows  that  the 
pleader  had  no  Intention  to  charge  the  of- 
fense of  an  aaaault  to  commit  murder,  as 
deAned  by  section  IIT.  post,— People  V.  Tln- 
uen.  —  Cal,  App.  — .  112  Paf.  GET. 

IS.     Same — Saase — Deatk      and      aat      be 


aesa 

tlv,*,    the    averment 

hat 

the    poison 

administered    with    th 
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kill. 
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Cal. 

App.  ~.  isa  Pac.  667. 
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M.  held  erroneouB.— Pe 

ople 

V.  Van 

De- 

leer 

E3  CaL  147,   14». 

§  217.     ASSAULT  WITH  INTENT  TO  COMMIT  MUBDEK.     Every  person 
who  assaults  another  with  intent  to  commit  murder,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  one  nor  more  than  fourteen  years. 
History:      Ehiacted    February    14,    1ST2,    lounded    on    %  BO,    Criminal 
Practice  Act  (StaU.  18G0,  p.  234}  and  i  2  Act  April  10,  1S55,  Stats.  1SE5, 
p.  106. 


ASSAULT  "WITH  INTENT  TO  MURDEB. 
I.  Assault  With  Intent  to  Kilu 

II.  IhpICTUENT   and   iKFOEtUTlON. 

III.  Evidence. 

IV.  iKaTEUCTiONa  TO  Jdbt. 
V.  Pleabino,  Pbactice,  Etc. 

I.  AssAUiw  With  Intent  to  Kill. 

1.  Assault  with  intent  to  commit  murder 

and  assault  with  deadlf  weapon  sep- 
arate ofFensea. 

2.  Assault  with  intent  to  commit  murder, 

3, 4.  Assault  with  dead!]'  weapon  with  in- 
tent to  kill,  what  includes, 
S, 0,  Same — Charging  "assault  with  deadlj 

weapon,  with  intent  to  commit  mur- 


picte. 
9.  Same — Degree    of   accomplishment    ol 
intent. 

10.  Attack  made  with  murderous  intent — 

Bight   of   pcrsou   attached    to   stand 
his  ground. 

11.  Ability  to  do  act  threatened,  when  not 

wanting — Firing    through     roof    of 
building  at  officer, 

12.  Same — Defendant  firing  through  roof. 

13.  Same— To      eoDStituta     assault,     etc., 

means  required. 


14.  Intent — Oist  of  crime  to  murder. 


17.  Same — Same — Firing  through  roof. 

18.  Same — Malice  aforethought. 

19.  Mistake  as  to  person  assaulted. 

20.  Statutory    offense   noder    this    section 

distinguished     from     assault     with 
deadly  weapon. 

II.  Indictment  and  iHrosuATioif. 

21.  Averments  not. essential  in  iniDictment. 

22.  Same — As  to  form  of  indictment  for 

assault  with  latent  to  murder. 
"3.  Same — As  to  information  charging  as- 
sault with  deadly  weapon. 
24,  -0.  Information     charging     assault     with 
deadly  weapon  with  intent  to  mur- 

2S-  29.  Information  charging  offense  with  in- 
tent to  kill. 
30,31.  Indictment  sufficient,   when. 
32.  33.  Indictment  insufficient,  when. 

34.  Same — Xame   given   in   indictment   of 

Dllfense  charged. 

III.  Evidence. 

35.  Burilen  of  proof. 

86.  Conviction — Assault     with     Intent     to 

commit  murder, 
37.  Same — Conviction    of    assault    with   a 

deadly  weapon. 
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38.  Same — ConviGtion    of    SMSult    to    do 
gnat  bodilj  harm. 
89-  41.  Same — Convietioii  of  a«sao1t,  efFaet  of. 

42.  Evidence — Acta  tending  to  ihow  intent, 

43.  Same — Aa  to  GTidenca  ioffldent  to  aiw- 

tain  eonrietion. 

44.  Same — Admission   b7  defendant   upon 


trial. 
45.  Same — Any  evidence  to  ihow  natun 


ID j  ones. 

46.  Bama — Appeaisnee    of    defendant    at 

time  of  committing  aaaault. 

47.  Same — Charaeter   of   houae   in   which 

difficult/  occurred. 

48.  Same — Conspiracy,  onder  an  informa- 

tion charging  assault  to  murder. 
4&.  Saiofrr-I^ts  tending  to  prove  another 

and  different  offense. 
J!0,  Evidence   that   wounded   man   pointed 

out  defendant,  demanding  arrest, 

61.  Evidence    to    impeach     testimou;    of 

prosecntriz. 

62.  Flight,  ae  a  circumstance  which  jxaj 

may  consider. 

63.  Proof  that  defendant  had  knife  and 

64.  Same— Proof  of  purchase  of  pistol, 
OS.  SerioDS  injury — Part  of  fact. 

66.  Words  need  by  defendant  at  timo  of 

aaaault — Part  of  rea  gestae, 

67, 68.  Provinee  of  jury. 

IV.  iHSTauonoN  to  Juby. 

59, 80.  Aaaault    with    deadly    weapon — Alco- 
holic inanity,  drunkennesa. 
61.  Same— With    intent     to     murder — In- 
struction conatrued  from  context. 

65.  Same — Same — Aa  to  penalty  for  lesser 

offense — Harmleas  irregularity. 
63.  Defendant  not  prejudiced  by  inetrue- 
tion,  when, 
64-  66.  Erroneous  inatmction  as  to  assault. 

67.  Flight— Instruction  aa  to,    ■ 

S8.  Inatruetion   which   ignores  specific  in- 

69.  Instruction  as  to  intent  to  kill, 

70.  Same — As   to   self-defense,   where   as- 

sault is  made  with  murderous  intent. 

71.  Instruction   upon   subject  of  insaoity. 
72, 73.  Same — As  to  responsibility. 

74.  Same— As  to  premeditation  and  malice. 

75.  Same — As   to   simple   assault,   instruc- 

tion properly  refused,  when. 
76,77.  Presumption    of    good    character — In- 
struction as  to. 
78.  Befuaal  to  charge  as  to  burden  of  proof 
— Not  error,  when. 
79,80.  Befusal  to  direct  verdict — In  general. 
81.  Same — There  being  no  evidence  war- 
ranting     finding      defendant     used 
pistol. 


T.  Pleadiko  akd  Pbactice. 

82.  Intent— When     to     be     alleged     and 

proved. 
6S.  Motioo  for  a  new  trial. 
84.  Plea — Withdrawal  of — Bight  to  demur, 

86.  Plea   of   inaanity — Not   to  be   eneonr- 

88-88.  Verdict— Finding  defendant  guilty  of 

minor  offense. 
89,60.  Sane  —  Under    information    charging 

assault  to  commit  murder. 


I.  ASSAUIVT  WITH  INTENT  TO  KIU^ 
1.  AwaaM  to  narder  and  aHaAIt  wHk 
dcadIT  wcapoa  —  DlBtlacalahcd.  —  Assault 
with  intent  to  commit  murder  la  not  same 
orTense  as  assault  with  deadly  weacion. — 
People   V.   Qordon,    S8   Cal.    22T,    112,    tS   Par. 

S,  Aaaavlt,  If  Hade  wttk  iatcat  M  eoM- 
^It  MardrTi  Is  felony:  the  nature  of  weairan. 
If  any,  used  by  prisoner  as  belns  deadly  or 
otherwise  being  o(  Importance  only  as  evi- 
dence in  manifestlnK  his  Intent — People  v- 
Murat,  4G  CaL  tSl,  S8«. 

a.  Aaaaalt  wltk  deadly  weapoa,  wltk  t». 
leal  to  eaaiaK  anrder.  Includes  assaalt 
with  deadly  weapon,  not  with  Intent  to 
commit  murder,  but  to  do  bodily  narm. — 
People  T.  ConKleton,  ii  Cal.  »i.  94.  8ee  Ex 
parte  Ab  Cha.  40  Cal.  438,  437. 

4.  Where  the  asaault  waa  mads  with  a 
larKS  knife,  and  the  wound  inflicted  shows 
tbat  tbe  Instrument  used  was  o(  a  deadly 
character,  and  the  fact  that  a  more  dan- 
Keroua  Injury  did  not  result  was  rather  due 
to  the  atruKKlea  of  the  complainant  than  to 
any  nice  care  by  tbe  defendant  to  avoid 
the  Infliction  of  a  mortal  wound,  the  In- 
ference of  the  jury  that  the  assault  waa 
with  murderous  Intent  was  a  legal  one. — 
People  V.  Martlnea,  17  Cal.  App.  Eas,  li» 
Pac.   788. 


is  not  open  to  the  objection  that  no  such 
crime  is  declared  against  in  the  Penal  Code. 
An  assault  to  commit  murder  Is  made  a 
crime.  Irrespective  of  the  mode  or  means 
by  which  the  aaaault  la  committed, — People 
V.   Owens,    a   Cal.  App.   7E0,    SB  Pac.   980. 

S.  By  placing  the  words,  "With  a  deadly 
weapon,"  In  the  Indictment,  the  people  are 
limited  to  proving  that  particular  kind  of 
an  HBBault.  and  the  defendant  was  Informed 
of  the  particular  character  of  the  assault 
he  was  to  meet. — People  v.  Owena,  t  Cal. 
App.  760.  88  Pac.  980. 

T.  Saai* — Sprclfle  lalcat  t*  kill  la  an  es- 
sential element  of  the  crime  of  an  aaaault 
with  a  deadly  weapon  with  intent  to  com- 
mit murder.— People  v.  Katoury,  Jfi  Cal. 
App.  7iO.  117  Pac.  988. 

8.  A»aalt  wltk  lateat  to  kill  U  eanplete 
where  person  advance^  with  Intent  to  strike 
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his  adversary  and  comes  suOlclently  near  to 
Induce  man  of  ordinary  llrninese  to  believe, 
in  view  of  all  clrcjimstancea.  that  he  will 
tnatantly  receive  blow  unless  he  strikes  In 
f -defense,    or    re  treats  .—People   v.    Yslas, 


27  C 


1.  eto.  i 


.  836. 


9.  Sawe— D«a;ree  of  ■ec*iBpllBknc>(  of 
iHlut.— An  assault  of  this  kind  necessarily 
falls  short  of  the  crime  of  murder,  and  It 
\a  not  eaaentlal  that  the  victim  should  have 
been  desperately  or  even  seriously  wounded 
In  order  to  establish  that  the  assault  was 
committed  with  murderous  Intent. — People 
V.   Martinei,   IT   Cal.  App.    ESS.   IZO  Pac.  7SS. 

10.  Attaek  ■■de  wKh  ■tardrroiu  lBt«t, 
person  attacked  is  under  no  obligation  to 
Ay:  he  may  stand  his  ground,  and,  If  neces- 
sary, kill  his  adversary.— People  v.  Ye 
Park.  62  Cal.  3D4,  308.  See  People  v. 
Hecker,  109  Cal.  til,  163,  30  1^  R.  A.  403.  42 
Pac.  SOT:  State  v.  RoUa.  21  MonL  582,  £86, 
GG   Pac.   S2S. 


II.     AMIHy   to   do   aet    th 

inllngr.   merely   because  a 
inner  prevented, — People 

D,  831,  lie. 

13.     Save  —  Deteadaat 


,  Yslaa,  27  Cal. 

rfBS  thTOBKk 


>ulldinK,  with  f 
kllllnB  ofllcer  who  he  supposed  was  i 
point  on  roof  pierced  by  the  bullet,  he 
present    ability    to    Inflict     injury    which    1 


Judgmen 
ended  i 


:    his    In- 


1   Iocs 


All 


mndin 


lault  furnish  rule  upon  which  propei*  solu- 
tion of  Intent  depends. — People  v.  I-andman, 
lOJ  Cal.  5TT,  681,  37   Pac.  618, 

IT.  Xant — SaBM— VlrlBK  akel  lliT«aKk 
roof- — Where  defendant  Hred  shot  through 
root  at  point  where  he  supposed  an  officer 
was  at  lime,  even  though  officer  was  not 
struck  by  bullet  which  pierced  roof,  he  Is 
not  less  Killty   of  attempt    to    kill— People 


V,  I,M  Kons,  96  Cal,  EGE.  SET,  668.  29  Am. 
St.  Rep,  186.  17  L.  R.  A.  (28.  3D  Pac.  800. 

18.  SaB( — Hallee  atai«tkoiiKkt  la  neces- 
sary Ingredient  to  crime  of  assault  with  In- 
tent to  commit  murder.^People  v.  Urias.  12 
Cal.  326.  126.  32T. 

I*.  Mialakc  aa  to  »*twb  •wMOltrd.- It 
A,  Intending  to  murder  B.  shoots  C.  sup- 
posing C  to  be  B,  and  wounds  C,  he  l> 
guilty  of  assault  with  Intent  to  murder  C. 
and,  notwithstanding  A's  mistake.  C  Is  the 
person  whom  he  assaulted  and  whom  he  In- 
tended to  kill. — People  v.  Torres,  38  Cal. 
141,    142. 

20.      Slatatary  offeaae  aader  tkia  seMlaa — 


LUlt     U 


lother 


wit 


People  V.  Lee  Kong.  96  Cal.  668.  6T0.  29  Am. 
St.  Rep.  18G,  IT  !<.  R.  A.  826,   30   Pac.  600. 

IS.  Same — To  eoaatltate  aaaaBlt  wtlk  la- 
tent to  eonalt  aiarder,  there  must  ba  some- 
thing more  than   mere  menace;   there  must 

psnied  by  acts  which,  if  not  Interrupted, 
will  be  followed  by  present  Injury. — People 
V.  Tslas,  27  Cal,  820,  831,  634. 

14.  Inteat— Glat  of  etlaie  to  nnrder  per- 
son assaulted. — People  v.  Swenson.  49  CaL 
386,  690. 

13.  Baaie-^ateat  eaacattal  lacrcdleat  ■■ 
tkr  statktorr  oflCBBe  of  assault  with  Intent 
to  commit  murder  as  defined  In  this  section; 
and  In  this  respect  section  differs  from 
statutory  offense  ot  assault  upon  person  of 
another  with  deadly  weapon  or  other  means 
likely  to  produce  great  bodily  Injury,  In 
which  no  Intent  Is  necessary  to  be  proved. 
—People  V.  Ulie.  80  Cal.  41,  44,  22  Pac.  60. 
See  People  v.  Keetar.  IS  Cal.  836:  People  v. 
Turner,  66  Cal.  640.  4  Pac.  6S1;  People  v. 
Landman,   102  CaL  GT7,  680,  37   Pac.  616, 


.dly  weapons,  or  other  means  likely 
to  produce  bodily  Injury,  In  which  no  In- 
lent  Is  necessary  to  be  proved. — People  v. 
Mize,  SO  Cal.  41,  44,  22  Pac.  SO.  See  People 
V.  Keefer,  IB  Cal.  626;  People  v.  Turner,  86 
Cat.  540.  4  Pac.  661. 

II.  INDICTMENT  AND  INFORMATION. 

31.  Averaekts  aat  easeatlal  la  iBdlct- 
mrat,  that  "no  considerable  provocation  ap- 
peared," or  "that  the  circumstances  of  of- 
fense showed  an  abandoned  and  malignant 
heart."— People  v,  English,  30  Cal.  214,  lit, 
218. 

JS.  Saiae — As  to  fans  of  ladlrtmeat  for 
aaaanlt  wllk  iBteat  to  aiar^eF  held  aufflclent, 
see  People  v.  De  Cleer,  60  Cal,  382. 

33.  Saaa^ — Aa  to  fafaniatloa  ekavKlas: 
aaaaoli  irllh  deadly  wea»oB  with  Intent  to 
ommlt  murder  held  sufnclenl,  see  People 
.  Fine,  77  Cal.  147,   148.  18  Pac.   289. 


deadly  weapoa  wltl 

1  two   I 


e  offense 


—People  V. 


Beam.  68  Cal.  294,  398,  6  Pac. 

26.  Such  Information  Is  not  bad  for  the 
use  of  the  words,  "with  a  deadly  weapon." 
thoutfh  the  prosecution  will  be  limited  to 
prove  the  assault  aa  alleged. — People  v. 
Owens,   3  Cat.  App.  760.  St   Pac.    980. 
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that  defendant  admlnisterc 
larK*  quantity  of  a  certain  deadly  polaon, 
called  red  oxide  of  mercury,  with  Intent  to 
murder,  elc,  the  said  N.."  does  not  charge 
two  olTenBeB.  as  fact  that  oRenBe  Ihus 
charged  has  not  been  Blven  by  Indlclment 
IIS  legal  appellation  la  not  fatal  In  indict- 
ment. ■■  It  iB  mere  irregularity  In  matter 
at  form.— People  v.   Cuddlhi.  64  Cal.   63.   S4. 

ment  BUfflelent  which  chargea  thai  defend- 
ant was  guilty  ''of  the  crime  of  assault  to 
murder,  committed  as  followB";  then  foUowi 
slalement  that  he  unlawfully,  felonloualy, 
and  wllh  malice  aforethouftht,  with  deadly 
weapon,  lo  wit,  shotgun  loafled  with  powder 
and  shot,  upon  body  of  one  Smith,  made 
assault,  and  did  ahoot  at  and  wound  said 
Smith,  with  unlawful  and  felonious  Intent 
then  and  there  wilfully  and  of  his  malioe 
aforethought  to  kill  and  murder  said  Smith. 
— People  V.  McFadden.  «6  Cal.  i*6,  446,  t 
Pac.  421.  See  People  v.  Vlllarlno,  «8  Cal. 
:ZS.  229,  (  Pac.  lEl:  People  v.  Beam,  SB  Cal. 
3»4,  3SS,  »  Pac.  6TT. 

31.  Indictment  ta  suRlclent  which  Beta 
forth  act  charged  with  Bufflclent  certainty 
that  person  of  common  understanding 
would  know  that  It  was  Intended  to  charge 
defendant  with  Intent  to  murder  parson 
whom  he  was  accused  af  assaulting. — Peo- 
ple T.  Swenson,   49  Cal.  38S,  391. 

as.  iBdIetaiot  iMBBfllelnt.  wbea. — Indict- 
ment charging  defendant  "In  and  upon  one 
.  ,  .  feloniously  to  make  an  sbbbuU  wltb 
a  deadly  weapon,  to  wit,  a  pistol  loaded 
with  powder  and  ball,  with  Intent  then  and 
there  to  lElll  ,  .  .  without  any  lust  excuse 
or  provocation,  but  with  an  abandoned  and 
malignant  heart,"  Is  InsulHc  lent.— People  v. 
L'rias,  12  Cal.  3!E,  321. 

33.  Indictment  charging  with  Intent  to 
kill  must  allege  premeditation,  or  malice 
aforethought.— People  v.  Urlaa,  11  Cat.  3St, 


34.  Sbmc— Nanc  mitt 
oSeBsr  eharKC4  or  sought  to  be  charged 
by  statement  of  facts  constituting  otTense  Is 
not,  of  itself,  charge  of  an  alien sa. — People 
V.  Cuddlhi,  64  Cal.  GS,  S4. 

ni.  EVIDENCE. 

as.  Budea  of  »!••*.— Posltlvo  Intent 
to  commit  murder  must  be  proved  by  prose- 
cution.—People  T.  Ulie,  80  Cal.  41,  41,  S2 
Pac.   80. 

H.  CoavtcttoB — Aaaanlt  with  la  (eat  to 
psBWilt  aanrder  Is  not  divided  Into  degrees, 
and   general    rule    Is.    that   verdict   of  guilty 


with  Intent  to  commit  murder.  Is  acquittal 
Of  higher  offense. — People  v.  Gordon,  83 
Cal.  412,  4IG,  20  Fac.  E03. 

S8.  fleam  rnnrlrllon  of  ana  alt  to  do 
sreat    badlly    fajnrr<    under    indictment    for 

der,  1b  conviction  for  misdemeanor,  and  Is 
not  punishable  by  Imprisonment  in  state 
prison.- Ez  parts  Max.  44  Cal.  GTS,  680. 
Bee  Ez  parte  Ah  Cha,   40   Cal.   426,   42T. 

U.  Same— Cob  vlfrtlOH  of  asBauK,  rMrtl 
of. — Party  charged  with  assault  with  Intent 
to  commit  murder,  and  convicted  of  as- 
sault only,  la  acquitted  of  higher  offense. 
— People  V.  Detoor,  100  Cal.  lEO,  153,  34  Pac. 
S43. 

40.  Party  charged  with  assault  with  In- 
tent to  commit  murder,  and  found  guilty 
of  assault,  can  not  subsequently  be  con- 
victed o(  mayhem,  committed  during  same 
assault. — People  v.  Detoor,  100  Cal.  150,  158, 
34  Fac.  642. 

41.  Party  charged  with  assault  with  In- 
tent to  commit  murder,  found  guilty  of 
assault  with  deadly  weapon  only.  Is  ac- 
qtlltted  of  higher  offense,  and  consequently 
of  intent  to  murder. — People  v.  Gordon,  38 
Cal.  422.  425,  26  Pac.  603.  See  People  v. 
Swift,  66  Cal.  348.  349.  5  Pac.  GOG;  People 
V.  O'Nell,  ST  Cal.  378,  T  Pac.  790:  People  v. 
Boling.  83  Cal.  380,  23  Fac.  421. 

4X.  Evldeaee — Acta  tea4lBB  ta  abow  la- 
teat  with  which  defendant  made  assault, 
and  BO  Inseparably  connected  with  trans- 
action as  to  be  necessarily  part  of  res 
gesCte,  are  admissible  In  evidence. — Peo- 
ple V.  Chin  BiDg  guODK.  73  Cal.  553,  G54, 
21   Pac.   9G1. 

43.  Sane— As  t*  cvMeaee  saBlclcal  !• 
■uatain  eoavlFtloa  on  charge  of  sasautt 
wllh  Intent  to  kill,  see  People  v.  Owens,  3 
Cal.  App.  750,   88  Pac   080. 

44.  Sa^( — AdBlaalOB  by  Aefeadaat  Bpoa 
trial  for  assault  with  intent  to  murder,  that 
shooting  was  done  as  charged,  and  that 
It  was  done  under  circumstances  that 
would  have  constituted  murder.  If  defense, 
to  wit.  Insanity,  was  not  good,  held  that 
such  admission  la  part  of  proofs,  and  court 
has  right  to  assume  facts  as  therein  ad- 
mitted to  be  true.  In  Its  charge  to  Jury. — 
People  V.  Hobaon,  IT  Cal.  434,   432. 

45.  Saaae — Aay  cvMcaev  teadlBK  t»  ehaw 
BBlnTc  of  iajorlea  received  by  defendant  at 

of  prosecuting  wltne« 


Is  c 


a  11  eg 


In  Information. — People  v.  West,  73  Cal. 
34G.  346.  14  Pac.  848.  See  People  v.  March. 
6  Cal.  643. 

As  to  verdict  Jary  may  reader,  See  pars. 
86-91,  this  note. 

VT.  SBBe— CoarlellOB  of  assaalt  with 
deadly  weapon,  under  Information  charging 
defendant  with  assault  with  deadly  weapon 


I    trial    for 


with    Inton 
e  of  aiding 


Jury   in 


determining  whether  defendant  e 

in   necessary   self-defense, — People   v.   Hall. 

GT  Cal.  G6S,   570. 

4d.  Same — Appearance  ot  defcadnat  al 
tiaae  of  eoBBUsloa  of  aaaaDlt,  testimony 
aa  to.  under  charge  that  such  assault  was 
committed  with  Intent  to  murder,  given  In 
evidence  with  reference  to  his  being  ra- 
tlonal  or  irrational,  does  not  call  (or 
opinion  of  witness  as  to  mental  sanity,  but 
is  testimony  as  to  fact. — Peoplo  v.  Lavelle, 
Tl  Cal.   361.  3G2,  12  Pac.  22*. 
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4MicBlty  occaned  Tna,7  be  given  In  evi- 
dence, as  auch  evidence  Is  o(  t«.ct,  And  not 
ot  opinion. — People  t.  Lock  WIdKi  A1  Cal. 
•SO,    S81. 

48.  Sm^M—CmMmplrmnr,  BBdrr  am  lafor- 
'•■IIOB  eharclas  aaaaalt  to  commit  mur- 
iter,  may  be  proved  by  clrcumataDtliil  evi- 
dence—People V.  Bantley,  7E  C&l.  407,  lOS. 
tT   Pac.   1)6. 

4».  Same — Paete  teadlac  *•  Frova  aa- 
■ther  aad  Uatlaet  oBeaae  for  the  purpose 
of  ralsiiiK  Inference  that  defendant  bad 
committed  offense  In  Question  can  not  be 
Klvon  In  evidence  by  proaecutl on.— People 
V.  BKbop,  SI  Cal.  lis,  IIT,  SI  Pac.  4TT. 

50.  Hvldeaee  tba*  waanded  aiaa  polated 
at  defeadaat  and  told  wltneBe  to  arrest 
him,  althoush  defendant  may  not  have 
heard  what  wounded  man  eald,  aa  be  was 
about  twenty  feet  distant,  which  fact  was 
followed  by  Immediate  fllg-ht  of  defendant, 
Ib  BdmlBBlble. — People  v.  Lock  Wing,  SI 
Cal.   SSO,   S81. 

51.  Bvldeaee  to  iMPcaeh  tMllnear  of 
proannitrlz,  by  proving  her  to  be  of  notorl- 
ouBly  bad  character  for  chastity  la  not  ad- 
mlBBlhle  Dpon  trial  for  aasault  with  Intent 
to  commit  murder. — People  v.  Yslaa,  ST  Cal. 

sio,  esi,  eas. 

Sa.  Pllskt  la  etreaHataaee  whick  1«t 
may  eoaaldcr  In  determlninK  sullt  of  de- 
fendant.—People  V.  Fine,  T7  Cal.  147,  14g. 
IS  Pbc.  260. 

DS.  Proof  tkat  defeadaat  kad  kalte  aad 
irlatol  on  hlB  person  nearly  month  after 
commiaalon  of  alleged  aasault  Is  Inadmis- 
sible, and  where  such  proof  ts  elicited  by 
cross-examination  which  was  entirely  in- 
excusable. It  Is  prejudicial  error. — People 
V.  Tee  Fook  Din,  IDA  Cal.  IGS,  106,  t»  Pac 
GIO. 

H.  Sawe— PvBof  at  pnrekaae  of  plaial. — 
Where  prisoner's  counsel  souKbt  to  prove 
that  prosecutor  had  purchased  plBtol  "to 
use  upon  person"  of  prisoner,  and  from  this 
circumstance  to  leave  Jury  to  Infer  that 
witness  purchased  Instrument  with  Intent 
to  assault  prisoner,  and  not  to  use  It  In  his 
own  defense,  held  that  It  was  competent 
for  witness  to  state  ground  of  his  conduct, 
to  show  his  motive,  and  thai  whether  party 
acted  prudently,  wisely,  or  in  g-ood  faith. 
Information  on  which  he  acted,  whether 
true  or  false,  1b  original  and  material  evi- 
dence,^—People  V,  Shea.  8  Cal.  G3S,  G39. 

E5.  SerloaSBcea  at  lajarr — Part  »t  taet. — 
The  seriousness  of  the  Injury  actually  pro- 
duced held  to  be  a  pertinent  fact,  and  the 
testimony  of  a  physician  who  attended  the 
wounded  man  descrlbinK  fully  the  nature 
and  course  ot  the  wounds  produced  held 
properly  admitted. — People  v.  Eerr,  IE  Cal. 
App.  274,  114  Pac.   B84. 

M.  'Wards  aard  by  dcfeadaat  at  (Ibs  vt 
aaaaalt— Part  al  rea  greatac. — Words  aald  at 
time  of  assault,  Illustrative  of  Its  object 
and   motlv«^   are  parts    of   res   gestae,   and 


admissible    In    evidence. — People    ' 
17  Cal.  S97,  19S. 

ST.  Pravlaec  ot  Jarr. — Intent  with  which 
assault  la  committed  is  material  Issue  of 
tact  to  he  determined  by  Jury. — People  v. 
Fine.  63  Cal.  288,  .SS4;  People  v.  landman, 
103  Cal.  677,  GSO,  ST  Pac.  61S. 

5S.  Jury  are  to  determine,  under  all 
elroumstancBs  of  case,  whether  intent  re- 
quired by  statute  to  constitute  offense 
existed  In  mind  of  defendant. — People  v. 
Mlse.  SO  Cal.  41,  46,  M  Pac.  SO. 

rv.  iNBTHucrroN  to  jurt. 

U.  Aasault  witfc  geadlr  weapaa — Alc»- 
koUe  laaaaltr.  diwukeaacM. — In  trial  of 
charge  of  aaaault  with  plBtoU  with  Intent 
to  murder,  the  defense  being  chronic  alco- 
holic illuBlonal  Insanity,  as  result  of  long- 
continued  heavy  drinking,  there  being  evi- 
dence to  show  that  defendant  had  drunk 
liquor  on  the  day  ot  tbe  shooting,  It  was 
error  to  Instruct  the  Jury  that  voluntary 
Intoxication  1b  no  excuse  for  crime,  but 
that  It  may  be  considered  In  determining  ' 
the  degree  ol  the  crime,  and  that  In  deter- 
mining the  question  at  responslblliiy  the 
Jury  should  keep  In  mind  the  distinction 
between  ordinary  drunkenness  and  alco- 
holic Insanity.— People  v.  Qrifflth,  146  Cal. 
StI,  S42,  80  Pac.  SB. 

60.  To  Justify  Instruction  that  partial 
Insanity,  or  Insane  delusion,  or  hallucina- 
tion, relied  upon  as  a  defense  to  a  charge 
of  assault  with  a  deadly  weapon,  with  In- 
tent to  kill.  It  must  be  made  to  appear  that 
the  crime  charged  was  the  product  or  off- 
spring thereof,  and  not  result  of  some  sane 
reasoning  and  natural  motives, — People  v. 
Huberd,  lis  Cal.  116,  6S  Am.  St.  Rep.  Ti,  61 
Pac.  SaS:  People  v,  Griffith.  1S6  Cal.  38S,  34S. 
SO  Pac.  SB. 

61.  Sam* — Wltk  Intaat  ta  B»rdei^-Ia. 
atraetlea  eoaatnied  from  eaaieat. — On  trial 
of  an  Indictment  charging  assault  with 
deadly  weapon,  with  intent  to  kill,  an  In- 
struction that  If  Jury  are  aaclsfled  beyond 
reasonable  doubt  that  defendant  commit- 
ted assault  charged,  with  Intent  to  kill  or 
murder,  they  should  find  him  guilty  of 
assault  with  deadly  weapon,  must  be  con- 
doctrine  of  reasonable  doubt  and  as  to 
right  of  acquittal  upon  proof  of  Insanity: 
but  preponderance  of  evidence,  and  so  con- 
strued. Is  not  to  be  considered  a  command 
that  Jury  shall  And  defendant  guilty  ot 
assault  with  deadly  weapon. — People  v. 
Qrinith,   IIG   Cal.   839.   34S,   SO   Pac.   es. 

praaltr  el  lesapr 
■xregalarlly  Is  not 
ground  for  reversal  ot  conviction  of  the 
lesser  offenBC. — People  v.  Qrinith,  1S6  Cal. 
839,  348,  BO  Pac.  68. 

n.  Defradaat  net  prFjadlccd  by  laatrac- 
tloa,  wfcea, — Defendant  Is  not  prejudiced  by 
Instructions  relating  to  crime  of  assault 
with  Intent  to  commit  murder  where  he 
Is  convicted  only  of  assault  with  deadly 
weapon. — People  v.  Gardan,  SS  Cal.  123,  42E, 
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26  Pbc.  sot.  See  People  T.  Rwlft.  tl  Cal. 
31t.  I4S,  G  Pac.  B06:  People  v.  O'Neal.  CT 
Cal.  J7»,  7  P«c.  TSO;  People  *.  Bentley.  7B 
Cal.  40T.  411,  IT  Pac,  43G;  People  v.  BolltiK, 
83  Cal.  ISO.  SS  Fac.  4S1. 

with  Intent  to  commit  murder  Is  not  cured 
by  ■ubaequenC  Ine  [ructions,  that  before 
Jury  could  convict  It  was  neceseary  for 
prosecution  to  provo  Intent  to  kill  beyond 
reasonable  doubt. — People  v.  MlEe,  80  CaL 
41,  *S,  S3  Pac.  80. 

IB.  Inatructlon  deflnInK  uuult  with  in- 
tent  to  kill,  aa  follows:  "that  assault  to 
coram) t  murder  is  the  attempt  to  kill  a 
periiHi,    coupled    with    the    present   ability 

full  definition  of  crime. — People  t.  Ye  Parli, 
«t  CaL  104.  tot. 

BS.  Instruction  upon  indictment  for  as* 
sanlt  with  Intent  to  murder  held  insufficient 
to  support  conviction  oi  assault  with 
deadly  weapon  with  Intent  to  do  great 
bodily  harm.— People  v.  Keefer,  18  Cat.  *I(, 


CT.  Pllckt— laMnetlaa  aa  to  held  erro- 
neous.—People  T.  Ye  Park.  61  Cal.  g04,  tOS. 

48.  laatrartltnt  whiek  iBaaTcs  speelle 
(■teat  to  kill  Is  erroneous.~People  t.  MIib, 
80  Cat.  41,  44.  M  Pac.  SO. 

m.  laatnietlOB  aa  la  lB«»t  to  kill  held 
erroneous.— People  t.  Ulse,  SO  Cal.  41.  14. 
4G.  22  Pac  80. 

70.  Base — Aa  t*  acU^efeBae,  when  aa. 
aaalt  la  Ba«e  with  BiarCcraaB  Intcat,  In- 
struction held  erroneous,  see  People  v.  Ye 
Park,  6>  Cal.  104.  SOS. 

Tl.  Inatnclloa  npoa  aahject  nt  luaatty 
upon  trial  for  crime  of  assault  with  Intent 
to  commit  murder  la  not  prejudicial  where 
there  Is  evidence  that  defendant  was  In- 
sane.—People  V.  Wheeler,  8G  Cal.  IT,  78,  3 
Pac  US. 

n.  Saae  —  Aa  to  iRcapvaslblllty.— In- 
struction aa  to  Irreeponalblllty,  held  audi- 
clent.  without  Instruction  upon  question  of 
irresistible  Impulse, — People  T.  Clendennln. 
Bl  Cal.  IB,  8T,  IT  Pac.  418. 

73.  It  ia  not  error  to  charge  the  Jury 
In  the  languaKe  of  this  section,  with  further 
Instructions  as  to  two  olTenaea  Involved 
thereunder. — People  v.  Oordan,  103  Cal.  GB8r 
GTG.  37  Pac.  G34. 


lee  aforethouBht  an< 
St  ructions  held  not 
V.  Ye  Park.  S3  Cal.  104.  ZOT. 

7B-  SaHc— Aa  to  alnple  aaaaall,  Inatrac- 
(laa  yrapcrly  refBaed  wkea. — Where  the 
circumstances  are  such  that  defendant  Is 
pllher  Justinable.  or  guilty  of  graver  offenae 
than  Blniple  assault.  It  Is  not  error  for  court 
to  refuse  to  give  Instruction  as  to  Blmple 
assault. —People  v.  SooCt.  93  Cal.  SIS,  Gl}, 
SO  Pac.  1S3;  People  v.  McNutt.  93  Cal.  GGS, 
BBS,  29  Pac.  S43. 

T<.  PresDHptloa  or  gfwA  ekarartei — 
■uBtraetlOB  aa  t*. — There  being  no  evidence 

P.  C— 18  a 


upon  subject  of  character  of  defendant,  and 
no  Instruction  thereupon,  the  only  question 
presented  at  trial  being  that  o(  Insanity  of 
defendant,  It  Is  not  error  to  refuse  Co  give 
requested  Instruction  that  defendant  was 
by  law  presumed  to  be  a  man  of  good  char- 
acter.—People  V.  Qrimth,  14B  Cal.  t3S,  S4G, 
SO  Pac.  «S, 

TT.  DlstiBgBlaked.>-People  v.  Oleason, 
111  Cal.  3T0,  EG  Fac.  121.  and  People  v. 
Doggett,  (1  CaL  17. 

n.  Bctnsal  «•  charge  as  to  b«t4ca  at 
inwol— Hat  errar  wkea. — Refusal  to  charge 
that  the  burden  of  proving  the  Intent  la 
on  the  prosecution.  Is  not  error,  where  the 
court  was  already  charged  that  the  Intent 
of  accused  to  murder  must  be  establlahecl 
as  a  (act,  and  that  the  burden  of  proving 
every  element  of  the  crime  Is  on  the  prose- 
cution.— People  T.  Owens,  8  Cal.  App.  760. 
8fl  Pac.  *aO. 

TV.  Refaaal  to  direct  verdict — la  geacntl. 
— Refusal  to  direct  Jury  that  Ibey  may  And 
defendant  guilty  of  a  simple  asaault.  un- 
der InfarmatlDti  tor  assault  with  Intent  to 
commit  murder.  Is  not  erroneous. — People 
V.  Madden,  76  Cal.  Gil,  G23.  IS  Fac  401. 

SO.  There  being  no  evidence  of  a  gen- 
eral felonious  Intent  on  the  part  of  the  ac- 
cused, In  the  trial  of  a  charge  of  assault 
with  Intent  to  kill,  It  la  not  error  to  refuse 
to  Instruct  the  Jury  that  It  Is  not  sufficient 
to  prove  a  general  felonious  intent. — People 
V.  Owena.  3  Cal.  App.  7B0.  SG  Pac.  ISO. 

St.  Baaif — There  Iwlag  no  evldeaee  wat- 
raatlBg  aBdlBg  defeadaat  naed  platol  for 
purpose  ot  striking  prosecutor.  In  trial  of 
Charge   for   assault   with   Intent    to    murder. 

consider  the  hypothetical  result  o(  such  a 
blow. — People  v.  Owena.  8  Cal.  App,  7B0. 
8S  Pac.  880. 

V.    FLBADlNa  AND    PRACTICE. 

83.  iBteat— Whea  to  be  alleged  aa' 
vmved. — One  la  presumed  to  have  Intended 
to  do  that  which  he  has  done,  or  that  which 
Is  Immediate  and  natural  consequences  of 
bis  own  act,  but  where  act  becomes  criminal 
only  when  It  has  bean  performed  with  par- 
ticular Intention,  that  Intent  must  be  al- 
leged and  proved. — People  v.  Mlie,  80  Cal. 
41,  44,  »i  Pac.   80. 

83.  Motion  for  a  new  trial  or  continuance 
Is  properly  refused,  where  It  by  no  means 
la  clear  that  defendant  could  not,  with 
reasonable  diligence,  have  discovered  and 
produced  at  trial  the  evidence  claimed  to- 
be  newly  discovered,  and  where  It  does  ndt 
appear  that  evidence  Is  such  as  to  render 
different  result  probable  on  retrial.- People 
V.  Leong  Yune  Gun,  7T  CaL  636.  637.  20  Pac. 
17.  See  People  v.  Sutton,  73  Cal.  243,  148. 
IG  Pac.  SE. 

M.     Plea — Withdrawal    of — HIgkl    to    dc-    ■ 
BUr,    ete. — Defendant,    without    counseL    on 
his    arraignment   pleaded    not    guilty,   hold 
that  such  plea  did  not  deprive   him  of  his 
stalutO'y  right  to  demur  or  to  move  to  set 
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aside  Information,  and  that  evei 
was  entered  be  had  risht  at  ai 
fore  trial  to  withdraw  such  pli 
pose    ol    demurring:    to    set    a«Ide 
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Tex.  Cheek  v.  State,  4  Tex.  App.  Ut,  iiS. 
\-Q.  LlTlnBHton'B  CaBB.  14  Gratt.  408; 
SteuarC'a  Caae,  2&  QratL  9i1.  S60.  Wte. 
scale   V.    Martin.    3D    Wia.    218, 


4S8. 


6E   Cat.    223.    230,        GST:  State  V.  Hill.  30  WlH.  41S;  Stale  V.  Bel- 
People  V,  McCrory,  41  Cal.        den,  33  Wis.   121,  124.   14  Am.   Rep.   748.   750. 
An  !•  eai>rletl«a  HBtfer  lh«  cTldencc,  Bee 
para.  tS-41,  this  note. 

ST.      Ccmparei   People  v.  Schmidt.   34   Cal. 
3G0,    264,   30  Pac.   S14    (holding  conviction  of 


R3.     Pt*a   of   ■■aanltr — Nst   !•    be   eaceiiF. 

«lte4. — Pleas  of  Insanity  set  up  In  absence 
of  matter  tending  to  show  excuse  or  Juatl- 
Bcatlon  for  admitted  murder  are  not  to  be 
encourag'od  In  courts  of  Justice. — People  v. 
De  Cleer.  60  Cal.   382,  383. 

As  to  InssBltr  as  defeute  ■■  inneral.  HSa 
anie.  i  2t  and  note. 

M.  Verdict — F-lBdiBjc  defcBdaat  CHlitr  ef 
■alBOr  nttruMt,  under  charge  of  assault  with 
intent  to  commit  murder,  where  a  convic- 
tion was  had  o(  assault  with  deadly  weapon, 
is  bar  to  trial  for  major  offense,  even 
though  verdict  was  set  aside  at  defend- 
ant's Instance. — People  v.  Gordon.  39  Cal. 
22T,  231,  33  Pac.  901;  People  v.  Muhlner.  IIG 
Cal.  303.  SOT,  47  Pac.  118;  People  v.  Defoor, 
100  Cal.  IGO.  IBT.  34  Pac.  64Z:  In  re  Bennett, 
84  Fed.  324.  326  (case  arlains  in  California). 
See  People  v.  Gllmore.  4  Cal  3TE,  SO  Am. 
Dec.  S20;  People  v.  Backus.  5  Cal.  273.  278; 
People  v.  Apgar,  3G  Cal.  383.  391.  Ala.  Bell 
v.  State.  48  Ala.  684,  S8S,  17  Am.  Hep.  40.  43. 
Ark.  Johnson  v.  State,  29  Ark.  31.  46,  21  Am, 
Rep.  lo4,  164.  Fla.  Johnson  v.  Stale.  27  Fla. 
245,  212.  9  So.  208;  Goldlng  v.  State,  31  Fla. 
MZ.  12  So.  52G.  leivn.  State  t.  Tweedy.  11 
Iowa.    350.    3GT.      Ijt.    State    v.    Dennison.    31 


I.  848. 


,.  People 


,  Mcj' 


Mich.  1.  6.  77  Am.  St.  Rep.  6Sfi.  78  N.  W.  944. 
Mo.  Si.ate  v.  Ross.  29  Mo.  33,  44;  State  T. 
Kattlemann,  36  Mo.  lOB.  M,  Y,  People  v. 
CIgnarale,    110    N.    Y.    IS,   10,    IT    N.    B.    ISE. 


jelng    St 


aside. 
>uld      be 


lEBledt    Kx    ] 


McCord.  8  Kan.  232.  241, 
144.  12  Am.  Rep.  469,  470;  State  v.  Thomp- 
son, 10  Mont.  549,  562.  27  Pac.  343;  Bohanan 
V.  State.  18  Neb.  57,  60,  62,  76,  53  Am,  Rep, 
731,  793,  24  N.  W.  290. 

8».  8  BBC — iBder  iBlerBBtlea  ekaivlBc 
detcBdsBt  wllk  asuBlt  ««  eoatwit  Bnrder. 
defendant  may  be  found  guilty  of  aeaault 
to  commit  murder,  or  of  assault  with  a 
deadly  weapon,  or  he  may  be  acquitted. — 
People  T.   Bentley.  TG  Cal.   407,   410.   17    Pac. 

See  pars.  39-41,  this  note. 

30.  Under  indictment  for  assault  to  com- 
mit murder,  conviction  of  assault  made 
with  deailly  weapon  to  do  bodily  harm  can 
not  be  supported,  unless  It  sufficiently  ap- 
pears upon  face  of  Indictment  that  asaauK 
was  made  with  deadly  weapon. — People  v. 
Mural,   45  Cal,   281,   2B4. 

Bl.     Sbhm — Sane-^arr     mmr     eOBvlet     st 


'    offense    included    I 
nurder, — People   v.    : 


,    53    Cal.     263. 


§218.    TBAIN-WltEOEINO,    INTENTION    OF,    PUNISHMENT    FOR. 

Every  person  who  unlawfully  throws  out  a  switch,  removes  a  rail,  or  places 
any  obstnietion  on  any  railroad  with  the  intention,  of  derailing  any  passenger, 
freight  or  other  train,  car  or  engine,  or  who  unlawfully  places  any  dynamite 
or'  other  explosive  material  or  any  other  obstruction  upon  or  near  the  track 
of  any  railroad  with  the  intention  of  blowing  up  or  derailing  any  such  train, 
car  or  engine,  or  who  unlawfully  sets  fire  to  any  railroad  bridge  or  trestle, 
over  which  any  such  train,  car  or  engine  must  pass,  with  the  intention  of 
wrecking  such  train,  car  or  engine,  is  guilty  of  a  felony. 

History:  Enacted  Marcb  31,  1S91,  Stats,  and  Amdta.  1891,  p.  283; 
amended  by  Code  Commission,  Act  March  16,  1901,  Stals.  and  Amdts. 
1900-1,  p.  447,  hMd  unconatltutlonal,  Bee  history,  {  B,  ante;  amendment 
re-enacled  March  21,  1906,  Stats,  and  Amdts.  1906,  p.  6B4. 


TRAIN-WRBCKING. 
1.  Constitutionality  of  statute. 


fl,  7.  Practice — Information    charging    i 
under  section — Charge  of  duplit 


ity  a 


2.  Same — In  Alabama. 
3, 4.  I^ngungi-  of  aet  criti 
objectionable  featui 
5.  Primp  purpose  of  act 


lizeil — Removal  of 


I.  C*BStlt«ll«BBlltr  ■!  slBtule  similar  to 
the  present  one,  enforced  In  this  state  for 
a  number  o(  yeara,  has  been  upheld. — Sea 
People  V.  Thompson,  111  Cal.  245.  43  Pac 
748;  People  T.  Wortbingrton,  IIS  Cal.  42j,  4( 
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Tac.  1081;  People  v.  LouTren,  Ilfl  Cal.  91,  61        the      flrBt." — Garoutte,      J.,      In      People      v. 
Pac.   22.   S39;  In  M  Plnley,  1  CaL  App.  1»8,       ThOmpIOD,  111  Cal.  243.  2(4.  43  Pac.  T4S. 
204.  81  Pac.  1041.  4^    Removal  of  objectionable  feature,  by 

2.     5«B« In    AlabaMM    ft    statute    very      the  amendment  of  1II0&.  as  above  printed. 

B.  Prine  puTvoac  of  act  Is  prevention  of 
wrecking  trains,  and  consequent  and  na- 
tural   results    of    Injury   and    death    to    pas- 

a.     L«is„.e  ^  aet  eritl,l«d._-The  act  »•'"'"■  f "' ""J '  "h   ""%""„  kk"!-  "  p^Tv^ 

1,  not  well  drawn.     Upon  the  contrary,  it  is  '^Z^™!    11     C^lii    2,6    42  'p"^    748 

crude— entirely  too  crude  to  leave  the  hands  Thompson,  111  Cal.  2iZ.  246,  43  Pac.  748. 

of  the  stale  leglHlature,  especially  when  we  «■     Pr'^tlrt — iBtormalloa      rharvlBB      of. 

consider    the    importance    of   the    leslslatlon  fease   under  <fcl"  aMtloa   Is  not  susceptible 

with    which    that    body    was    then    dealing.  *"    charBo    of    duplicity. 


e  cite  a  single  Instance  In  lllu 


Lnd.    thus    done. 


these   remarka,     ...    as    furnishing   ample  ""V   aecUon   are   subord 

material     for     reconstruction.       One     clause  "'    wrecking     trains, 

provides    that    any    person    Is    guilty    'who  Par'3  T  one  and  same 

Bhall    unlawfully    board    a    paaaenger    train  '•  Thompson,   111  Gal.   242.  247,   248,   43    Pac. 

with  the  Intent  of  robbinB  the  same.'     The  ^**' 

meaning   o(   the    phrase   -BBlairtDlly   board  T.     Indictment,      under      above      section 

any    paseenger   train,'    by    reason   of    Us    in-  charging    defendant    with    throwing    switch 

detlniteness  and  uncertainty,  but  serves  the  with  Intent  to  derail  passenger  train,  "and" 

purpose  of  giving  work  lo  the  lawyers  and  for  boarding  passenger  train  with  Intent  to 

worry  to  the  courts;  but  the  last  part  of  the  rob  same,   has  been  held  to  charge   the  sln- 

clause.    to    wit,    'with    Intention    of    robbing  gle    offense    of    train-wrecking.— -People    v. 

the  same'   (passenger  train),  is   worse  than  Thompson,  HE  Cal.  160,   46  Pac.   912. 

§219,    BAILBOAD   TRAINS,  WHZN  WBECEZD;  PUNZS^MENT, 

Every  person  who  unlawfully  throws  out  a  switch,  removes  a  rail,  or  places 
any  obstruction  on  any  railroad  with  the  intention  of  derailing  any  passenger, 
freight  or  other  train,  car  or  engine  and  thus  derails  the  same,  or  who  unlaw- 
fully places  any  dynamite  or  other  explosive  material  or  any  other  obstruction 
upon  or  near  the  track  of  any  railroad  with  the  intention  of  blowing  up  or 
derailing  any  such  train,  car  or  engine  and  thus  blows  up  or  derails  the  same, 
or  who  unlawfully  sets  fire  to  any  railroad  bridge  or  trestle  over  which  any 
sueb  train,  car  or  engine  must  pass  with  the  intention  of  wrecking  such  train, 
car  or  engine,  and  thus  wrecks  the  same,  is  guilty  of  a  felony  and  punishable 
with  death  or  imprisonment  in  the  state  prison  for  life  at  the  option  of  the 
jury  trying  the  case. 

History:     H^ACted  Much  21,  1906,  Stats,  and  Amdts.  190&,  p.  65G. 


it  ispe.  I  222.  AdmiuiBtering  stupefjing  drugs. 

§220.  ASSAULT  WITH  INTENT  TO  COMMIT  RAP£.  Every  person 
who  assaults  another  with  intent  to  commit  rape,  the  infamous  crime  against 
nature,  mayhem,  robbery,  or  grand  larceny,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  fourteen  years. 

History:     Enacted  February  14.  1872.  founded  on  i  SO  Crfminal  Prac- 
UCB  Act  (Stats.  1850,  p.  324).  and  !  2,  Act  April  10,  1S65,  Stata.  18G&, 

p.  loe. 
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ASSAULT  TO  COMMIT  A  PELONT— 

OTHEK  THAN  MUBDBR. 
X  AssAOiyi    TO    Couuii    Cuke    Aqainst 

Natubk. 
IL  AssAui/c  «)  CowuiT  Maybeu. 
TTT.  AsBAULT  TO  CouuiT  Raps. 

IV.    ASEAULT   TO   COlfUTT   BOBBEKT. 

L  AsBAni/r     lo     Couuir     Cbiub     Aoainst 
-  Natubb. 

1.  Ab  STDonTiiiouB  with  sodoia7. 

2.  An    iudietment  —  CbaT^og    aaaiiult 

with  intent. 
8, 4.  Conaent  to  the  act  or  attempt — Ah  a 

defense. 
6-  7.  Same — Some  —  Fresuinption-of -iniio- 

e.  Same — Same— Two  daaBea  of  eiiia- 

inal  offensM. 
9.  Same — Same — Same— Bulee  ot    law 

applicable. 
10.  Same— Not  a  defense. 
11,  12.  Same— Same— Onteide    of   Califor- 

_ji  niiDoiH. 

□ame — oiuuc — Inability  of  child  of 
tender  Teara  to  eonient. 
15.  Same— Same— Same— Boy  of  aeven. 
la,  17.  &me — Same— Same— Boy  of  twelve. 
IB.  Instruetion  —  Omitting     to     charge, 
what. 
.  19.  Same— Same — Simple  aBaaolt  neees- 
gary  element. 

20.  Interruption  of  act. 

21.  Solicitation  —  Dees    not    conetituto 

22.  Snbmiseion  of  Hubjecl  to  act— Not  ft 

defense,  when. 
H.  Assault  to  Commit  Mayhim. 

23.  Evidence. 

24.  Failure  to  iiwtruct. 
HL  Assault  to  Commit  BafS. 

25.  Assault  included. 

26.  Assault  with  intent  to  eommit  rape 

— And .  assault  with  intent  to 
have  improper  connection,  distin- 
guished. 

27.  Same— And  attempt  to  eommit  rape, 

distinguiflbed. 

28.  Same— Included  in  rape. 

29.  Capacity — Boy  nnder  fourteen. 

30.  Completion— Assault  with  intent.  ^ 

31.  Consent — Conviction  ior  assault  with 

intent. 
32,33.  Same — Failure   of    female   to   make 

34-  36.  Same — Girl  under  age  of  consent. 
37.  Same — Same — Simple  assault  not  in- 

88.  Same — When   Interruption   and    dis- 
covery  must   have  followed   resis- 


40-  44.  Elements — Intent  Is  eesential. 
45-  47.  Same — Same — Question  for  jury. 
48- SI.  Force — Essential   of  intent   to   use 

S2.  Means  used — Form   no  element  of 
offense. 
53-  56.  Evidence- AdmiSBlbility. 
57.  Same— Acts  of  defendant. 

68.  Same — Bible  of  family. 

59.  Same — Child's    competency   as   wit- 

60, 61.  Same — Evidence  of  declarations  of 

defendant. 
62.  Same — Evidence  complaining  witness 

indulged  in  lewd  conversation. 
63,64.  Same— Oeneral  reputation  of  prose- 

cutril  for  unehastity, 
65, 66.  Same  ~-  Immediate     complaint     by 

prosecutrix  is  material. 
67,  6S.  Same — Statements,  if  made  by  child. 

69.  Same — Same — Same  rules  respecting   ' 

particulars. 

70.  Same — Statement  of  afFair,  made  by 

prosecutrix  in  malting   complaint. 

71,  72.  Same — Statement  by  defendant. 
73.  Same  —  Sufficient  —  Evidence   of 
prosecutrix  alone. 

74, 75.  Same— Same— The  weight  to  be  ac- 
corded evidence. 

76.  Same  —  Same  —  Same  —  Evidence 

given   by   little   children,   conflict- 
ing as  to  what. 

77.  Same  —  Same  —  Evidence   held    not 

stiflScient. 

78.  Same  —  Sane  —  Evidence  held  suffi- 

cient to  sustain  couvietioD. 

79.  Impotence  of  defendant. 

80-82.  Indictment  —  Describing     offense  — 

Stating  acts  constituting. 
83, 84.  Same — Describing   person  samnlted. 

85.  Same — Essential  allegation — Female 

not  wife. 

86.  Same  —  Same  —  Failure      to      state 

woman  not  wife  of  accused. 
67.  Same  —  Same  —  Simple   assault   not 
charged. 
88-  90.  Same — In  language  of  statute. 
Bl,  92.   Instruction — In   general. 
93.  Same — Befusal    i 


94.  Penalty    prescribed — Construed    not 

to  apply. 
IV.  Assault  to  Commit  Bobbebt. 

95.  Elements— Ownership  of  property. 

96.  Evidence— Proof  necessary. 
97, 98.  Same — Sufficiency  of. 

99.  Same — Question   of  intent. 
100.  Same— Support  of  verdict  of  guilty. 
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101,  102.  Information — Ai  to  genemll7. 

103.  Sam« — GJBt  of  offense. 
104,105.  InBtnietion — Aa  to  generally. 

106.  Same — Failure  to  instruct. 

107.  Same — Befusel  to  instruct. 

108, 109.  Sentence  to  impriMnmeiit  for  thirtj- 

110.  Same — iDdetenninate    Motenee    sp- 

X  ASSAUI^T  TO  COMMIT  CRIME  AGAINST 
NATURE. 

As  to  ctIbc  ■■■!>■!  DBtore  or  sodomy,  Me 
post,  n  ig«.  Sg7.  and  notes. 

1.  Am  ■TBOBj-Bona  irtth  Bftdaar. — The 
statutory  crime  against  nature  Is  synon- 
ymous with  common-law  crime  of  sodomy. 
— People  T.  WmiamH,   E9  Cal.  397. 

See,  also,  post  |  ISE,  and  note. 

3.  Aa  iBdlctneat — Charslac  BaHalt  wMk 
■■tent  to  commit  infamous  crime  OKalnSt 
nature  Is  suinclenl.  Every  person  of  ordi- 
nary iDtelHsenca  understands  what  "crime 
a«rainst  nature"  with  human  being  is. — 
People  V.  WilllamH,  59  Cal.  397. 

S.  Coaaent  to  Ike  act  ar  attempt — Aa  ■ 
ittenmr.—In  the  prosecution  on  a  charge  of 
.an  attempt  to  commit  the  infamous  crime 
against  nature  the  Jury  are  properly  In- 
structed that  if  the  boy,  the  subject  of  the 
assault,  consented  thereto,  the  defendant 
should  be  found  not  guilty. — People  v.  Dong 
Pok  Yip.  1S4  Cal.  141,  117  Pac.  1011. 

1.  This  holding  of  the  court  la  In  har- 
mony with  the  prior  holding  In  the  case  of 
People  T.  HIckey,  109  Cal.  3TE,  27T,  11  Pac. 
102T.  which  decision  cites  no  authoritlu  to 
Justify  Its  holding;,  and  Is  out  of  harmony 
1  all  other  cases,  and  wrong  on  funda- 


court  tf.  unfortunately,  It  ever  does,  there 
will  be  the  mora!  courage  to  rectify  the 
fundamental  error,  put  California  in  line 
with  the  holdings  in  all  other  cases,  and  not 
require  a  Jeglslatlve  act  to  wipe  out  the 
error  or  doctrine. 

S.  Saaie — Saaie — Two  elaasea  of  crlBlBal 
offeaaes  exist  in  assaults  of  this  kind,  to 
wit;  (1)  Those  which  affect  the  Individual, 
only,  and  (9)  those  which  affect  the  public 
at  large;  that  Is,  (a)  the  welfare  of  the 
people  as  a  whole,  or  (b)  the  morals  of  the 
people  or  the  perpetuity  of  the  race.  Both 
these  are  the  proper  concern  of  the  govern- 
ment. Sodomy,  or  "the  infamous  crime 
against  nature"  (section  ZS6,  post).  Is  prop- 
erly placed  among:  the  second  division  of 
offenses  as  above  enumerated,  and  is  one 
Of  the  class  of  crimes  which  the  Injured 
party   is   without   power   to   condone,   com- 


and 

thus  wipe 

the 

t,  relieving  the 

accused 

of  all  I 

act 

d 

for  the  g 

oodan 

i  welrar 

of  the 

w 

See  4  Journ 
ology   SB. 

9.  SaMe — Saiae — Same— Rales  ot  law  ap- 
>ll«ble  to  and  soverning  the  first  class  of 
crimes  enumerated  In  the  preceding:  para- 
graph, are  not  applicable  In  the  prosecution 
of  crimes  Calling  within  the  second  class, 
those  crimes  alTectlng  the  public  at  large 
and  the  public  welfare:  and  to  apply  the 
principles  governing  In  the  flrst  class  of 
cases   to  the   trial  and  determination   of  the 

mental  error.  The  application  of  the  rule 
of  law  In  the  case  of  a  simple  assault — 
only—to 


intal  ]) 


nclple. 


lUlt     t 


B.  SaKc  —  Same  —  Freaaaaptlaa-i 
eearc  rale,  requiring  a  person  accused  of 
.crime  to  be  considered  Innocent  until  proved 
guilty,  undoubtedly  applies:  but  had  the 
crime  charged  against  Uong  Pok  Tip  been 
buggery  Instead  of  plain  sodomy,  the  court 
■would  surely  not  have  Invoked  the  further 
presumption  ot  the  "consent"  of  the  beast, 
and  an  that  ground  have  discharged  the  de- 
fendant.     But,    It    1b    submitted,    this    would 

principle  applicable. 

S.  The  reasoning  of  the  court,  logically 
a.nd  consistently  pursued,  on  a  future  occa- 
sion when  a  man  Is  accused  of  Incest,  and 
shows  that  the  woman  consented  to  the 
sexual  act,  he  must  be  discharged  because 
of  that  consent.     This  would  be  a  travesty 

7.  The  case  of  People  v.  HIckey.  and  of 
People  V.  Dong  Pok  Tip,  stand  alone  In 
their  novel  holding,  are  wrong  on  funda- 
mental principle,  the  latter  following  the 
{ormer,  —  though  plainly  fundamentally 
-wrong — simply  because  It  was  a  "prece- 
dent." It  Is  to  be  hoped  that  when  the 
4iuestlon  again   comei  before  the  California 


sodum 


— whicl 


the  public  at  large,  as  being  Injurious  to 
the  general  public  welfare — Is  manifestly 
to  tail  to  grasp  the  fundamental  and  un- 
derlying principles  distinguishing  two 
classes  of  criminal  actions. — See  1  Journal 
Of  Criminal  Law  and  Criminology  93. 

10.  Samr — Not  a  defease.— The  consent  ot 
the  catamite,  pathic  or  subject  In  an  assault 
of  the  character,  or  in  the  accomplished  act 
Itself.  In  no  case  can.  on  any  well-recog- 
nized principle  of  the  law.  by  any  possl- 
hiriti". 


alld    c 


•    ot    I 
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rime  of  sodor 

iiy  in  any  of  Its 

consent    of   the 
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to  the  attempt 

rrect  the  criminal  character  of  the 
ihlblted  and  punished  by  the  statute, 
vent  It  from  being  a  crime  under  a 
'  m  which  the  element  of  consent 
ot  enter  Into  the  offense  denounced 
Kerr's    Wharton    on    Criminal    Law. 

d..  {  762).  Otherwise  a  degenerate 
,   or   a  person   of  depraved   and   low 
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chnrac^ler  and  mind,  by  consent  to  the 
beastly  act,  could  nulilfy  the  will  ol  the 
leelstature.  —  See  4  Journal  of  Criminal 
Law   and    Criminology    n.    »S. 

11.  SaHr— Saait — Ontslde  «t  Callfvmla, 
consent  no  defense  to  a  prosecution  on 
charge  o(  sodomy,  or  an  attempt  to  commit 
Bodomy.T-See  Marcalo  y.  Moiitesanto,  61 
Conn.  60.  29  Am.  St.  Rep.  170,  21  Atl.  714; 
Territory  r.  MahatTey,  S  Mont.  112;  Means 
T.  State,  126  Wis.  660.  101  N.  W.  B15:  R.  v. 
Allen.  I  Car.  St  K.  8B».  3  Cox  C.  C.  270.  1 
Den.  C.  C.  284,  IS  Jur.  108,  18  I*  J.  M.  C.  72. 
T.  &  it.  66.  SI  Bng.  C.  L.  8SR;  R,  V.  Jelly- 
man,  B  Car.  &  P.  604.  34  Eng.  C.  L.  647.  See 
also,  1  Kerr's  Whart.  Cr.  L.  (11th  sd.)  I  7S2. 

12,  Consent  does  not  In  any  way  take 
away  the  criminal  character  of  the  act  of 
the  accused,  or  reliere  him  from  liability 
to  punishment  tor  the  act;  It  affects  the 
person  conaentlnK.  only,  and  has  the  effect 
|1)  to  make  him  a  principal  In  the  crime. 
and  liable  to  punishment  as  such  IR.  v. 
Allen.  2  Caj-.  &  K.  860.  3  Coz  C.  C.  270,  1 
Den.  C.  C.  364.  13  Jur.  103.  18  L.  J.  M.  C.  73. 
T.  &  M,  6B,  61  Enst.  C.  L.  8«»,  1  Hale  P.  C. 
630);  and  (2>  to  make  him  an  accomplice, 
and  require  corroboration  of  his  testimony 
before  a  conviction  can  be  secured.  Bee 
Com.  T.  Snow,  111  Haas.  411 1  Territory  v. 
Mabattey,  3  Mont.  112;  People  V.  E>esctaes- 
sere.  63  App.  DiT.  (H.  T.)  217,  74  N.  T. 
Supp.  761;  Media  r.  State.  27  Tez.  App.  194. 
11  Am.  St.  Rep.  IBS.  II  S.  W.  112:  R.  v. 
Jellyman.  8  Car,  A  P.  B04.  34  Eng.  C.  L.  641. 
See  2  Biahop'a  Cr.  L.  1018;  1  Kerr's  Whart. 
Cr.  U,  I  761. 


IS. 


14. 

fn4mt    : 


JsBe— Saeae — iBabllllr 


the 


■t 


sodomy  Is  universally  recoKnlzed.  outside 
of  the  two  CaJlfornia  cases  cited.  In  the 
Dong;  Pok  Yip  case  above,  the  child  was  but 
nine  years  of  age.  and  the  court  say  "Ibe 
little  fellow  was  evidently  not  a  child  of 
ordinary  IntelllBence."  This  being  so  It 
was  the  duty  of  the  court  to  disregard  the 
plea  o(  the  consent  of  the  child,  because  he 
was,  by  reason  both  of  his  tender  years  and 
his  Inferior  grade  of  Intelligence.  Incapable 
of  consenting,  under  the  well-settled  rules 
of  law  applicable  to  the  case. 


IS.     9ai 


— Sane— Sane- 


BOdomy. — Means  v.  State.  126  Wla.  650.  104 
N.  W.  81B;  R.  v.  Lock,  12  Cox  C.  C.  244,  2 
C.  C.  10.  42  N.  J.  M.  C.  6,  37  L.  T.  R.  (N.  8.) 
661,  21  W.  R.  114. 

18.  Same — Sane — Sane — Boy  «(  tvretre 
years  of  age  le  held  to  be  Incapable  of  con- 
senting to  such  an  act.  although  he  sub- 
mitted without  resistance. — Marcolo  v.  Mon- 


tesanto.  SI  Conn.  EO.  39  ,Am.  St.  Hep.  170, 
23  Atl.  714. 

17.  And  where  the  evidence  showed  that 
the  defendant,  charged  with  buggery,  was 
but  ten  or  twelve  years  old.  a  conviction 
was  set  aside,  because  of  his  Incapacity  to 
commit  the  crime  charged. — Williams  ». 
Com.  (Va.).  22  S.  B.  BBS. 

loa  —  Onlttlnv  >•  charKC'^ 
It  eanM  be  tamm*  vwUtr  at 
slKple  aMaBli  was  not  error,  when  evidence 
was  BUfllclent  to  show  defendant  guilty  ot 
crime  charged. — People  r.  Bwlst,  136  Cal. 
620.  624.  e>  Pac.  333. 

■eat.— People  v.  Hlckey.  103  Cal.  I7B,  377, 
41  Pac.  1037;  People  V.  Swlst,  136  Cal.  630. 
624,    G9    Pac.    223. 

30.  lBteiTBptla>  «(  act.' — ^The  fact  the  de- 
fendant was  Interrupted  and  his  attempt  to 
commit  the  Infamous  crime  against  nature 
rendered  abortive  by  the  sudden  and  unex- 
pected Intrusion  of  a  third  party  did  not 
make  his  conduct  any  the  less  criminal. — 
People  V.  Dong  Pok  Tip,  164  Cal.  143,  127 
Pac.  1031. 

SI,  BalldtallaB — Does  act  eaaatltalc  at- 
fenaei  and  when  solicitation  precedes  al- 
leged assault,  with  preparations  for  act. 
and  prosecuting  witness  realsted.  where- 
upon defendant  stopped,  there  was  evidence 
sulOclent  to  Justify  conclualon  that  defend- 
ant used  force  with  Intent  and  purpose  to 
commit  crime,  and  to  sustain  conviction. — 
People  T.   Wilson,  119  CaL   384,  338,  61    Pac. 


639, 

29.  SabnlaalaB  •(  BBbJ*et  tv  act— Not  ■ 
defease,  whea. — The  mere  submission  of  a 
child  of  tender  years  or  retarded  mental  de- 
velopment to  an  outrage  on  Its  person 
should  not,  in  and  of  Itself,  be  construed 
to  bo  such  consent  as  would.  In  point  ol 
law,    Justify    or    eicuao    the    assault.      It    is 

sums  that  such  a  child.  In  the  bands  of  a 
strong  man,  might  easily  be  overawed  Into. 
submitting  without  actually  consenting. — 
People  V,  Dong  Pok  Tip.  164  Cal.  143,  12T 
Pac.  1031. 

See,  alBO,  pars.  10-17. 
II.  ASSAULT  TO  COMMIT  HATHEM. 

As  to  naykea.  Bee.  ante,   |  103.  and  note. 

St.  Elvldeacr  in  a  proaecullon  for  threat 
or  attempt  by  defendant  to  assault  prose- 
cuting  witness   with   gun   few   minutes   be- 

admisslble  as  being  part  of  res  gestce,  evi- 
dence Indicating  that  It  was  alt  part  ot  one 
continuous  aggravated  assault. — People  v. 
Demasters,  109  Cal,  607.  809,  42  Pac.  238. 

24.  Pallorc  ta  Inatraet  that  defendant 
under  Indictment  for  assault  with  Intent 
to  commit  mayhem  may  be  found  guilty  of 
simple  assault  was  erroneous,  though  de- 
fendant's counsel  did  not  request  such  In- 
struction In  writing,  such  instruction  being 
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necesBary.  assault  bell 
People  V.  Demaaters, 
Pac.  3G. 


AS9AVLT    TO    RAPE — CVPACITY-— CONsewT. 

illy  charged.— 


.    6E9,    < 


III.  ASSAULT  TO  COMMIT  RAPE, 
kB  t*  aiwaBlt  nitk  laleBt  to  coaMlI  >ai 
,  ante,    1 10,   note   par.   4;   alau   T  Am.   < 

a.  100. 

Is  l«  tmpr,  aee.  poet,  I  tSl.  and  note. 
5.     Aaamll  InelBded,  and  defendant  m 
Ponvi[^ted   of   simple    assault. — People 
^en.    1    Cal.    App.    4S2.    8S    Pac.    Gil.      8 


necessity  of  eierolf 
slBtance  In  order  t 
People  V.  Kucties,  : 
lOOJ;  People  v.  Co 
N.   R.  2G1. 


i    N.    Y.    iSl.    i 


:   Gordon,    70  Cal 


id  aaaaaU  with  iBtent  to  hmvr  lM|>ropeF 
IBCettaSi  dlBtlBSBlsked. — Any  suctl  violent 

Indecent  familiarity  with  person  of  fe- 
lie  against  her  will,  whers  latter  Is  ex- 
it of  purpose  and  intent  of  BK^resaor.  la 
gravated  assault.— Pefferllng  V.  State.  40 
I.  48G.  493.  quoted  In  People  v.  MancheEO, 

Cal.  306,   307.  n  Pac.   123. 


People  V.  Lourlnts,  114  Cal.  618,  «29.  1 
Pac.  S13;  People  v.  Vann.  139  Cal.  118,  11 
ei  Pac.  776;  People  v.  Johnson,  131  Cal.  Gl 
Gil,  sa  Pac,  843.  See,  also.  People  v.  Qome 
118  Cal.  338.  SS7,  GO  Pac.  427:  People  ■ 
Collins,    B  Cal.   App.   401,   »3    Pac,    G13. 


UmlBKDlBkcd.— Facts 
tempt  are  not  necessa 
assault  with  Intent.— 
Cal.  137,  128.  21  Pac,  880. 

'  38.     flBne  —  iBClnded    1b     rap* Assault 

with  Intent  to  commit  rape  Included  In  of- 
fense of  rape. — People  v.  Verdegreen.  IOC 
Cal,  111,  >14.  4(  Am.  St.  Rep.  134,  29  Pac. 
COT.  See,  also.  People  v,  Tyler,  SG  Cal. 
6G3,   G4G. 

S».  Capacity — Bay  BBdcr  faarteeB  years 
of  age  presumed  Incapable  of  commiltlnK 
assault  with  Intent  to  commit  rape.  In  ab- 
sence of  anything  to  show  his  capacity. — 
McKenny  v.  State,  29  Fla,  G6G,  20  Am,  St. 
Rep.  140,  ID  So.  731, 

SO.  Conplrtl€tn — AbsbbII  witk  lateat  to 
commit  rape  Is  no  less  crime,  though  ag- 
gressor abandoned  his  Intention  before  con- 
summation of  act, — People  V.  Stewart.  97 
Cal.  228,  340,  81  Pac.  S;  People  V.  Johnson, 
ISl  Cal.  Gil,  Gil,  81  Pac.  G42. 

31.  CaBBeat--<;aBTletloB  for  aaiUBli  wItk 
iBteBt  to  commit  rape  can  not  be  sustained 

woman:  Or  If  there  was  any.  it  was  o(  such 
equivocal  character  as  to  sutrsest  actual 
consent,  or,  at  most,  not  very  decided  oppo- 
sttEon  on  her  part— People  v.  Brown,  47 
Cal.  447,  4G0. 

SZ.  Sbbm — Fallare  of  feMalc  to  make 
o«(ery  would  ordinarily  tend  alrongiy  to 
discredit  her  charge,  but  is  not  conclusive. 
It  Is  question  of  tact  whether  Infant's  con- 
sent la  to  be  drawn  from  her  silence  or  re- 
pelled by  other  olrcumstaneea. — People  v. 
Kuches,  130  Cal.  GBS,  G69,   52  Pac.  1003, 

33.  One  person  would  be  paralyzed  by 
fear  and  rendered  TOlceless  and  helpless  by 
circumstances  wbEch  would  only  Inspire  an- 
other with  higher  courage  and  srealer 
Btrength  of  will  to  resist  an  assault.  A 
young  and  timid  child  might  be  easily  over- 
powered and  deprived  of  her  virtue  before 
she  had  an  opportunity  to  recover  her  self- 


Cr 

Rep,  470. 

IG.     A   girl   under   alxtee 

n    years   of 

age 

going    voluntarily 

m   of   defendant 

by     previous    app 

no    defens 

charge   of   assault    to   com 

nit   rape;    being 

Incapable    of    con 

sentlng 

o     rape,    she     Is 

equally   Incapable 

ot  consen 

ting  to  alts 

Vann.   129 

Cal. 

118,   81    Pac.  778. 

as.     Where    the 

prosecutrix  la   under 

age  of  consent,  ne 

ther  elem 

ent  of  force 

question    of    cons 

ent    has    any    appHca 

The  prosecutrix  c 

ould  not 

o'hsent,  and 

the 

law   resists   for  h 

er. — Peop 

e  T.   Roach. 

Cal.  33,  34,  81  Pac 

G74. 

iBTolvcd  where   p 

age 

naented  t 

0   the  act.— Peo- 

pie  v.  Qomei,  118 

Cal.  gie. 

J27.  GO  Pac 

427. 

38.      Same — Wk* 

«■- 

eoBalderaklc  reakitBBee  at  such  time  and 
place,  though  such  fact  was  a  circumstance. 
and  a  strong  one,  tending  to  exclude  de- 
fendant from  forcible  Intent  charged,  yet 
deduction  therefrom  was  one  of  fact. — Peo- 
ple r.  Kuches.  ISO  Cal.  GG6,  563,  62  Pac. 
1002. 


r  kave 


3».     Defease — Tkat  proseestrlx  a 
ke*B  waniBB  a(  Bsekasle  PkBraeler 

(ense. — People     v.    Hartman,     102    Cal.     342, 
246,  42  Am.  St.  Rep.  IDB.  37  Pac.  1G3, 


40. 


t.— People 


rBtlal 


ele- 


Flemlng.   94   Cal.   : 
le  V.  Johnson,  108  Cal.  289. 
People  V,   Barker.  137  Cal. 


29  Pi 

290,  39   Pac.   03: 

GG7,  GBg,  70  Pac 

41.  Intent  of  defendant  Is  Judged  by  his 
conduct,  and  not  by  that  of  his  victim. — 
People  V.  Roach,  129  Cal.  33,  14,  SI  Pac,  574. 

43,  Intent  question  to  determine  from  all 
circumstanceB  and  acts  of  defendant.— 
People  V.  Johnson.  Ill  Cal.  511,  ill,  Gl   Pac 


'eople 


Pac.  617. 


.   Barker,  127  Cal.   557,  6J3,   70 
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tS.  Intent  of  defendant  la  to  be  iteter- 
mined  from  all  llie  clrrumatxnces  In  the 
case,  and  by  the  acts  of  defendant,  and  la  a 
question  for  the  Jury.— People  v.  Collins,  6 
-  Cal.  App.  SGi,  SI  Pqc.  IBS. 

44.  It  Is  not  necessary  tor  courts  to 
drav  fine  analytical  distinction  between  an 
attempt  to  commit  an  offense,  and  an  Eis- 
aault  with  Intent  to  commit  such  offense. — 
People  V.  Lee  Kong,  9G  Cal.  iSI,  30  Pac. 
SOO:  People  y.  Christian.  1«1  Cal.  tTl,  SE 
Pac.  1041;  People  v.  Collins.  S  Cal.  App, 
492.  Si  Pac.  Gil,  4  Cat.  App.  Dec.  ttl.  ES4. 

45.  Smb*— Sam* — 4n«Btl«B  tor  Jmr. — In- 
tent with  which  defendant  did  act  Is  ques- 
tion Cor  Jury— People  v.  Estrada.  iS  CaL 
600:  People  v.  Johnson.  lOS  Cal.  289.  S9G,  19 
Pac.  823;  People  v.  Webster,  111  Cal.  SBl, 
381,  48  Fac,  111*;  People  v.  Johnson,  111  Cal. 
511,  E13,  83  Pac.  842;  People  v.  Barker,  13T 
Cal.  EG7,  &GB,  TO  Pac.  61T. 

46.  If  there  Is  evidence  tending  to  prove 
Intent,  verdict  Is  conclusive. — People  v.  Es- 
trada. E3  Cal.  600. 

IT.  The  Intent  with  which  the  assault  is 
committed  Is  a  fact  to  be  Interred  from  the 
facts  and  circumstances  surrounding  It,  and 
la  a  question  of  fact  for  the  Jury  and  not 
one  of  law  for  the  court,  except  where  the 
facta  proved  afford  no  raaponable  ground 
for  the  inference  drawn. — People  v.  Moore, 
15G  Cal,  !3S,  100  Pac.  688^ 

4a  Force— EwieBtUI  of  latent  M  ■•« 
necessary. — Assault    must    have    been    made 

alt  possible  resistance  that  could  have  been 
made. — People  v.  Fleming.  94  Cal.  30S,  JIO, 
29  Pac.  647;  People  v.  Roach,  129  Cal.  SI, 
34,  61  Pac.  ST4;  State  v.  UaKcrman,  4T  Iowa 
]E1,   1S2. 

49.  Conduct  of  defendant  must  be  such 
as  to  indicate  purpose  to  use  whatever  force 
Is  necessary  to  accomplish  his  desires. — 
People  V.  Stewaft,  97  Cal.  298,  240.  32  Fac.  8. 

GO.  In  cases  of  this  kind  it  Is  not  neces- 
sary that  It  should  be  shown  that  accused 
Intended  to  gratKy  his  passion  at  all 
events,  if  he  Intended  to  have  actual  Inter- 
course with  child,  and  took  steps  looking 
to  such  Intercourse,  and  laid  hands  upon 
her  for  that  purpose,  thouKh  he  did  not 
mean  to  use  any  force  or  to  complete  his  at- 
tempt if  It  caused  child  pain,  yet  he  would 
be  guilty  of  ussault  with  Intent  to  commit 
rape.— People  v.  Courier,  79  Mich.  366.  44 
N.  W.  671.  See,  also.  State  v.  Sherman,  106 
Iowa  684.  77  N.  W.  461. 

51.  If  defendant  laid  hands  on  prosecu- 
trix violently  for  purpose  by  force 


the  offense.— People  v.  Unrat.  4E  Cal.  281. 
283;  People  v.  Gordon.  70  Cal.  467.  468.  11 
Pac.  782. 

55.  EvMeaee  —  AiKlMlkllltT.— Bvldenca 
that  prosecutrix  remained  in  unconscious  or 

after  assault  is  admissible.- People  r. 
Stewart,  BT  Cal.  338.  UO.  S2  Fac.  8. 

E4.  Evidence  of  physician  as  to  whether 
injury  could  be  produced  in  certain  way 
without  producing  certain  other  injuries,  is 
immaterial,  though  it  would  have  been  ma- 
terial on  charge  of  committing  crime  Itself. 
-People  V.  Qraham,  21  Cal.  261.  261. 

EG.  Evidence  by  physician  that  he  at- 
tended mother  at  time  of  proseculrtx's 
birth.  In  giving  further  evidence  as  to  age, 
may  refresh  his  memory  by  referring  to 
entry  of  date  of  such  attendance  In  his 
cash-book. — People  v.  Vann,  129  Cal.  118, 
61  Pac.  776. 

56.  Conviction  of  aasault  with  Intent  to 
commit  rape,  under  Indictment  for  rape, 
will  not  render  harmless  error  In  refusing 
to  admit  evidence  to  show  that  act  could 
not  have  been  done  In  manner  testified  to 
by  prosecutrix. — People  v.  Baldwin,  IIT  CaL 
S44.  148.  49  Pac.  186. 

BT.  Saae — Acts  of  lefniant. — Evldenco 
that  defendant  was  guilty  of  indecent  con- 
duct with  other  persons  than  prosecutrix  la 
not  admissible. — People  v.  Stewart,  SG  Cal. 
174,  17B,  2*  Phc.  722,  following  People  v. 
Bo  wen.  49  Cal.  6G4. 

5S.  Same — Bible  of  fautlr,  in  which  en- 
try is  made  of  birth,  may  be  used  by  mother 
In  refreshing  memory,  when  testifying  as 
to  child's  age.— People  v.  Venn.  129  Cal.  US. 
U  Pac.  776. 

EW.  Saaie — Child's  e^peteuey  ■■  wltBeso 
is  peculiarly  within  discretion  of  trial  court. 
— People  V.   Collins,   G  Cal.   8E4,   91   Fac.  IGS. 

«0.  Same — Evldrnee  at  dnlaratloBB  ot 
defendiiiit  concerning  his  misconduct  with 
other  young  girls  Is  not  admissible. — People 
V.  Bowen.  49  Cal.    GG4,   EGG. 

61.  Evidence  Is  admissible  to  show  that 
about    one    hour    before    assault    defendant 

—People  V.  Vann.  129  Cal.  118.  121,  81  Pac. 
776. 


S2.     SoMC  —  BvldcBoe 
witness    habltnally    Indali 
reraatlon,  telling   Indecen 


mple 


illty    ot 
—People  v.  Manehego,  80  Cal. 


lit.  If  actually  made  with  In- 
nlt  rape.  Is  felony  per  se.  and 
of  mere  Intent  with  which  It 
rllcular  means  resorted  to  in 
I  attempt  form   no   element  of 


that     eosaplalalBv 
xe4    tB    lewd    ron- 

t  stories,  and  the  , 
affecting  question 
whether  she  resisted  the  defendant. — People 
v.  Kuches.  120  Cal,  B86.  B70.  52  Pac.  1002. 

•9.  Smmt — tiCBeral  repatBlioa  at  proee- 
cBtrii  tor  BBehnstlly  Is  not  admissible, 
where  she  is  under  age  of  consent,  such 
evldente  going  to  question  of  consent  only, 
—People  V.  Johnson.  106  Cal.  289.  29S.  SB 
Pac.  622. 

64.  Where  defendant  Introduced  evidence 
of  Indecent  conduct  on  part  of  prosecutrix 
with  certain  young  men  previous  to  alleged 
assault,  amounting  to  solicitation  to  sexual 
Intercourse,  evidence  of  her  generally  good 
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Tit.  Till,  ck.  TI.]        ASSAl'i; 

rrpuiBtlon  tor  chastity  was 
r^butlH,!. — People  t.  Kuches, 
tTO.  G2  P&c.  lOOS. 


TO    H A PB— EVIDENCE — INDICTMENT. 


—■■II 


FdUt 


t   kT  » 


tmtrtx  U  material  &nd  c 

— People  T.  Mayefl.  SS  Cal.  G1I7.  BBS,  E8  Am. 
Rep.  126,  e  Pac.  6S1;  People  v.  Stewart.  37 
Cal.  238.  240.  S2  Pa.c.  S;  People  v.  Barney, 
lU  Cal.  &&4,  GEG,  47  Fac.  41;  People  v.  Bald- 
win. IIT  Cal,  241.  248,  49  Fac.  1S«;  People 
V.  Scalamlero.  Ill  Cal.  34).  148,  76  Pac. 
loas.  Bee  People  t.  Snyder,  7G  Cal.  323,  31E. 
IT  Pac,  208;  State  t.  Imlay,  22  Utah  IBS,   El 

Pae.  8BT,  ees. 

es.  Same  rule  Koverna  evidence  of  com- 
plaint aa  in  rapB.~.People  v,  imlay,  22  Utah 
1G6.  SI   Pac.  B&7,  GE8. 

•T.  Sane — StalMBCBW,  If  Hade  by  ekild 
&rter  complaint,  to  her  mother,  which  did 
not  appear  In  teatlmony  of  child  Itself,  aa  to 
how  matter  occurred,  are  InHdmleelble. — 
People  V.  Graham,  21  Cal.  2S1,  2G8. 

6S.     Where   complaint   was   made    almost 


slat,  and  evidence  of  rem 
tlculars  given  at  time  of 
plaint,  are  admlaalble  aa 
— 9tate  T.  Imlay.  22  Uta 
,    Peopl. 


Id  defendant 

naklng  such  cam- 

1B6,  SI  Pac,  BBT. 
.  62  Mich.  271,  4 
.  St.  Rep.  8B4,  28  N.  W.  83B:  Johnson  y. 
State,  IT  Ohio  Glt^  Phillips  v.  State,  9 
Humph.   (Tenn.)   S46,  4»  Am.  Dec.  709. 

M.  Same — Bane — Same — Ralei  vrapeetlnc 
IMrtlcalBia  of  asBault  given  at  time  of  com- 
plaint which  Kovern  In  charge  of  rape  are 
applicable. — People  t.  Imlay.  22  Utah  1G8. 
61  Pbc.  5B7.  GG8. 

TO.     Sa—e — Slaleneuta  at  a«alr.  made  by 

say,  and  not  admiflslble.— People  v.  Stewart. 
97  Cal.  2S8,  240.  32  Pac.  8;  People  v.  Barney. 
114  Cal,  GB4.  SB6.  47  Pac.  41;  People  v,  Scala- 
mlero. 14S  Cal.  S43.  348.  76  Pac.  1098,  See, 
also.  People  v.  Hayes.  66  Cal.  GB7,  669,  G« 
Am.  Rep.  1S6.  6  Pac.  691. 

Tl.  Baiae — Statement  br  defeadaat.  made 
to  father  of  proaecutrl*.  after  complaint  had 
been  made.  Is  admlsBlble. — People  v.  Sca- 
lamlero, 146  Cal.  318.  349,  76  Pac.  1096. 


T2.      El 

show   hli 
Roach.  l; 


marks 


by 


QIrr,  E3  Cal.  626,  630;  Foople 
Cal.  212.  213.  27  Pac.  200;  People  v.  Flem- 
ing, Bi  Cal.  308.  310.  29  Pac.  647;  People  v. 
Stewart.  97  Cal.  238.  239,  32  Pac.  >:  People 
T.  Gardner,  98  Cal.  127.  130.  32  Pac.  880; 
people  V.  Gomel,  IIS  Cal.  326.  337.  GO  Pac. 
427.  See,  also.  People  v.  Mayes,  66  Cal.  697, 
B6  Am.  Rep.  126,  6  Pac.  691. 

T4.  Same — Snme — The  irelsbt  to  be  ac- 
poTded  evMrace  Is  question  for  Jury.— Peo- 
ple V.  Stewart, 
citing-  People  v 
Rep.   126,  6  Pac 


TG.  Where  there  was  evidence  to  sup- 
port verdict  of  Jury,  It  will  not  be  dis- 
turbed.—People  V.  Gomel.  118  Cal.  326,  32T, 
60  Pac.  427. 

70.  Same — Same — Same — Evldeaee  glvea 
by  little  ehlldrva  eonaicllnit  oaly  aa  la  time 
of  certain  act.  held  not  bo  contradictory  as 
to  Justify  setting  aside  verdict  of  guilty. — 
People  r.  Cesena,  80  Cal.  381.  383.  27  Pac. 
100. 


:.  647. 


T8.  Same — Same— Evidcaee  held  aan- 
elrat  ta  aaalala  coavlellaB  tor  assault  under 
s  charge  of  assault  with  intent  lo  commit 
rape.- People  v.  Green,  1  Cal.  App.  412.  82 
Pac.  B14;  People  v.  Stewart,  97  Cal,  233. 
240.  32  Pac.  8;  People  v.  Kuchos.  120  Cal. 
B66.  G6T,  G2  Pac.  1002;  People  V.  Johnson. 
Ill  Cal.  Gil,  613.  63  Pac.  812. 

TV.  impoteaee  of  deteadaat  being  sl^own. 
he  may  be  convicted  of  simple  assault, — 
People.  V.  Bradbury,  IBl  Cal.  6TG,  91  Pac. 
467. 


e  In  ordinary 


1B6. 

81.  Indictment  that  defendant  feloniously 
did  make  an  assault  with  intent  then  and 
there  (o  commit  act  of  sexual,  intercourse 
with  D..  with  force  and  violence,  against 
her  win.  Is  good.  In  substance,  as  charge  of 
assault  lo  commit  rape. — People  v.  Brown. 
47  Cal.  447.  4G0. 

32.  Indictment  charging  defendant  wUh 
unlawfully  and  feloniously  assaultlnK  one 
D..    with    Intent    to   outrage   her    person,    by 

have  sexual  Intercourse  with  tier,  does  not 
charge  assault  with  Intent  to  commit  rape. 
— People  V.  O-Neil,  16  Cal.   2G7,  25S, 

SS,     Same — Deserlbiac    penoa     aasaaltrd. 

— Indictment    charging    that    defendant    did 


d.— People 


rr.  53  C 


.  629. 


defendant.— People 


wife  of 
tlon   lor 


view  of  the  provisions  of  I 
tutlon,  art,  6,  HM-- Peopli 
Cal.  App,  614.  ISO  Pac.  80. 
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.    the    ' 


Jfe    of    the    I 


wlthli 

JurledlctLon    of    the    superior    court. — People 
7.  Everett.  ID  Cal.  App.  12.  11.  101  Pac.   biS. 

88.  Saoie— IB  iBBKnaEe  ol  ■latntc  la  sul- 
tlclent.— People  v.  Glrr,  5S  Cal.   629. 

BS.  Indictment  need  not  (allow  strictly 
the  language  ol  statute  by  which  offenss 
la  described,  but  words  conveying  same 
meaning  may  be  used. — People ,  v.  Qlrr,  B3 
Cal.  B!9, 

90.  Indictment  lor  rape  which  also 
charges  assault  with  Intent  to  commit  rape 
la  not  bad  as  charging  two  offenses. — Peo- 
ple  V.  Tyler,   SG   Cal.   GSa,   654. 


81.     last 


—Inst 


>   the 


that  It  jury  believe  proaecut 
acts. and  conduct  o(  defendant,  they  must 
Ond  him  guilty,  la  erroneous  In  tlioae  cases 
where  the  defendant  might  have  done  all 
the  things  charged  against  him  by  the  evl' 
dance  of  the  proaecutrli,  and  still  have  had 
no  Intent  to  commit  rape. — People  r.  John- 
son. IDE  Cal.  £89,  3SG,  19  Pac.  SSi;  Peopla 
T.  Barker,    137   Cal.   SET.   568,    TO    Pac.    SIT. 

91.  Inatructlon  that  prosecutrix  could  not 
consent,  though  her  contradicted  evidence 
was  (hat  ahe  was  under  age  of  consent,  was 
— Peopl«  T.  Webstar,  111  CaL  381, 


3E1,   ' 


Pac. 


114. 


Demasters,   IDS  Cal.  t&S.  672,  ! 
•4.     Peaalty  prescrlbrd — Coi 


d  be  found  guilty 


32  Pac.   880. 
IV.   ASSAUL' 


.   Gardner.   9S  Cal,   127,   128, 

TO  COMMIT  ROBBERY. 
,  aee,  ante,  |  211  and  note. 
with   IntpBt   lo   rob.  nhrte 


the    same    as    In    robbery,    and 
leged  In  indictment. — People  i 
lis  Cal.  23.  2$,   50  Pac.  16. 
M.     Evidrace  —  Proof  acres 

an  Information  charging  the 
aault  with  Intent  to  commll 
means  of  a  loaded  revolver.  It 
tial  to  a  conviction  that  th. 
should  prove  that  the  asaau 
with  that  particular  wenpon.— 
Inorney,  30  Cal.  App.  283.  168 
#7.  Sam^^Knfllclene}'  of. — 
ant.  late  at   nlgbt,  stopped  pei 


Woody,  IS  Cal.  84,  St. 


98.  Where  evidence  showed  that  defend- 
ant and  another  assaulted  prosecuting  wit- 
ness, who  raised  cry  of  robbery  and  police. 
and  defendant  and  other  fled,  but  subae- 
quently  were  captured,  verdict  of  guilty 
will  not  be  disturbed. — People  v,  Hlte.  I3( 
Cal,  76,  78,  67  Pac.  B7. 

n.  Sane— ttaratloa  at  iBlent  with  which 
committed,    whether    or    not 


It    1 


for 


■    Jurji 


to  determine  from  evidence,  and  where  a 
sault  la  committed  by  two  men  upon  an- 
other, all  three  of  them  having  been  drink- 
ing in  saloon,  and  circumstances  are  auch 
as  to  point  to  fact  that  assault  may  have 
been  committed  with  Intent  to  rob.  verdict 
of  Jury  of  guilty.  In  prosecution  for  as- 
sault with  Intent  to  rob.  will  not  be  dia- 
turbed.— People  v.  Kite,  116  Cal.  76,  78.  «7 
Pac.  BT.  Bee  People  v.  Woody.  48  Cal.  80; 
People  V.  Johnaon,  131  Cal.  511.  63  Pac.  843. 
Bee  People  v.  Collins,  G  Cal.  App.  654.  91 
Pac.   168. 

100.  Sam* — Snpport  of  vrrdlet  af  gallty. 
— Where  the  complaining  witness  testlfled 
positively  that  defendant  was  one  of  the 
two  men  who  attempted  to  rob  him  at  the 
time  and  place  stated  in  the  Information, 
such  testimony.  If  believed  by  the  Jury  to 
be  true,  is  aulSclent  to  support  a  verdict  of 
guilty.— People  v.  McNabb.  IT  Cal.  App.  I5B, 
IIB  Pac.   945. 


101. 


Bfam 


rally— In- 


specified  and  In 
the  county  of  the  venue,  the  defendant  did 
"In  and  upon  one  John  Connolly  tolonlouely 
and  with  force  and  violence,  did  make  an 
assault  with  Intent  the  money,  goods  and 
chattels  of  the  said  John  Connolly,  then  and 
there  feloniously  and  by  force,  violence  and 
Intimidation  to  steal,  take  and  carry  away, 
contrary  to  the  form  of  the  statute,"  etc.. 
Is  good  against  demurrer.  —  People  v. 
Holden,  13  Cal.  App.  364.  366.  109  Pac.  496. 
101.  Information  for  assault  with  intent 
robbery  need  not  allege  by  what 


the    I 


Htilute  thi 

13    Cal.    App.    854. 


iault    ' 


forth  the  •' 

force  or  fear.— People  v.  Holden, 
[,   109    Pac.    496. 
103.     Saac — Gial  al  oBenae, — In   informa- 
tion for  assault  with  Intent  to  commit  rob- 
bery. It  Is  not  necessary  to  allege  that  the 
person  assaulted  had   In  his  poasesslon  any 

being  the  assault  with  Intent  to  rob, — Peo- 
ple V.  Holden,  13  Cal.  App.  364,  S6T,  109  Pac. 
495. 
104. 


mptlon   1, 


-Km     to     generally.- In- 

ueed  made  assault  upon 
c  demanding  his  money, 
he  Intended  to  rob  him 
by    means    of   force    or 

'enl"!^" 

tlon  Jury  should 
contradicted    by 

fear,  and  upon  this  i 

act    unless   such    Int 

other  evidence  or  circumstances,   is  correct. 

— People  V.  Cadd.  60  Cal.  S40.  B41. 

106.  Charge  to  effect  that  If  Jury  had  no 
doubt  defendant  aided  and  participated  In 
assault,    and    had    reasonable    doubt    as    to 
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IINISTBIIIM 

Intent   of  ascault.    they    muet   give   detend- 

»07-     San 

■ni     benefli     of    that    doubt,     and    (Ind    him 

fendant  coi 

guilty    of   Hlmple   BHsault.    1b   not    objectlon- 

ab)(^  on  ground  that  It  aSBUmes  assault  was 

to    show 

it    could   not    have   prejudiced    defendant. — 

People  V.  Mallon,   lOS  Cal.  EI3.  515.  3T  Pao. 

IItf    jrmn 

Bi2. 

Code,    aectl 

pravloualy 

rendant  In  proseoutfon  (or  asBault  with  In- 

People  V.  I 

Btt — Refmial   to   laatnct    that   de- 
found  K""ty  of  simple  as- 
or,    where    evidence    tended 
that    he     was    Kullty     ot    crime 
no  offense  at  all. — People  v. 
41,  42.   2T   Pac.   82. 

d  permiselble,  under  Penal 
S66.  defendant  having  been 
ivlcled  of  Brand  larceny. — 
kB,  86  Cal.  295,  2»9,  i  Pac.  7. 
tent    to    commit    robbery    might    be    found  l"*-     Sentence  to  Imprisonment  for  seven 

ftutlty  of  simple  assaull  1b  not  error,  where  Va»"  held  not  void  (or  want  of  Jurisdiction, 
court  adopted  defendant's  Instructions  u  """^er  section  £66,  where  accused  had  been 
to  necessity  ot  flndlnR  that  assault  was  previously  convicted  of  petty  larceny.— In 
committed,  and  that  such  asMult  was  com-  "  Reed,  Hi  Cal.  834,  101  Am.  St,  Bep.  138, 
mitted   with  Intent  to  commit  robbery,  and      'T  Pac.  880.. 

defendant    did    not    ask    that    Jury    be    In-  no.     Sane — ladelerBlaate     BenlvB«e     ap- 

■truoted  as  to  flndlng-  him  g-ullly  of  simple      »II«,  and  sentence   for  definite   period   er- 
xsaault.— People  v.  HIte,  125  Cal.  78,  79,  87      roneous.— See,  post  I  1«3  and  note. 
Pac.  S7. 

§221.  OTHER  ASSAULTS.  Every  person  who  is  guilt}'  of  an  assault, 
with  intent  to  commit  any  felony,  except  an  assault  with  intent  to  commit 
murder,  the  punishment  for  which  assault  is  not  preseribed  in  the  preceding 
section,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both. 

HIttory:     Enacted  February  14,  1S72. 
1.  Assault  with  deadly  weapon— Does  not  in-       15   Okla.   Cr.   389,   172   Pac.   123.     See,   also, 
elude  battery.  Parka  v.   State,   11   Okla.   Cr.   413,   171   Pac. 

■2.  Same — Includes  eommon  assault.  .  „  ,  .„  ,,  ,  ,. 

See,  ante,  f  217,  note  pars.  39-41,  especially 

1.     Awualt     nttk     deadly     wea^n — Dih>s  P"-  *"■ 

mat   laclade  ballcry,  so   that   conviction   for  3.     Same— larlndea  eaKBaa  anMUll. — As- 

battery   Is   not   bar   to   second   trial   on   In-  sault   with   deadly    weapon    with    felonious 

dlctment     chargins     assault     with     deadly  Intent  Is  felony  which   Includes  the  mlsde- 

weapon. — People    v.    Helblng.    61     Cal.     62),  meanor      of      common      assault.- People      v. 

■822.     Doctrine  approved   In  Harria  v.  State.  Helblng,    61    Cal.    620.    822. 

§222.  ADHINISTEKINa  STUPEFYING  DBUGS,  Every  person  guilty 
of  administering  to  another  any  chloroform,  ether,  laudanum,  or  other  nar- 
-cotic,  anaesthetic,  or  intoxicating  agent,  with  intent  thereby  to  enable  or  assist 
iiimself  or  any  other  person  to  commit  a  felony,  is  guilty  of  felony. 


CHAPTER  VII. 

DUELS  AND  CHALLENGES. 

1  225.  Duel  fleflned,  *  229.  Posting  for  not  flghtinj. 

(226.  Punishment   for  fighting  a,  duel,  when  J  230.  Dutt<?9  of  officers  to  prevent  duels. 

death  ensues.  i  231.  Leaving  the  at&te  with  intent  to  evada 

f  227.  Punishment    for    fighting   a    duel,    al-  laws  against  dueling. 

though  death  does  not  ensue.  |  232.  Witness 's  privilege, 
f  22S.  Persons  fighting  duels,  etc,  disqualified 

from  holding  office,  etc. 

§22fi.  DUEL  DEFINED,  A  duel  is  any  combat  with  deadly  weapons, 
fought  between  two  or  more  persons,  by  previous  agreement  or  upon  a  previous 
quarrel.  History:     Enacted  February  H,  1872. 
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Aa  to  cract  ■■<   Dnannal   pBBlahBieBt   tar  As  I 

dacllBv,   sea   note,    li   U   R.   A.   (TI.  L.  R. 

1.     DnallBK — RranIttBK  !■  d»iith  of  one  of  Aa  to  ■ollcltatioa  Ib  Sskl  tw»l,  tee   ntiie, 

combatants    does    not    render    other    EUlltf  SG  I.  R.  A.  43T. 
of   crime   of   murder. — People   er  rel.    Terry 
T.   Bartlelt,   11   Cal.    8G1,    SEZ,    EG3. 

§226.  PUNISHMENT  FOR  riOHTINa  A  DUEL,  WHEN  DEATH  EN- 
SUES. Every  person  guilty  of  fighting  any  duel,  from  which  death  ensues 
withiu  a  year  and  a  day,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  seven  years. 

Hittory:     Enacted  Febnuur  14.  1873. 

§  227.  PUNISHMENT  FOR  naHTINQ  A  DUEL,  ALTHOUGH  DEATH 
DOES  NOT  ENSUE,  Every  person  who  fights  a  duel,  or  who  sends  or  aeeepts 
a  challenge  to  fight  a  duel,  is  punishable  by  imprisonment  in  the  state  prison 
or  in  the  county  jail  not  exceeding  one  year, 

HIttory:  Enacted  February  14,  1S72;  amended  Marcta  30,  1ST4.  Code 
AmdtG.  1S73-4,  p.  428;  amended  by  Code  CommlsBlon,  Act  Marcb  16, 
1901,  Stats,  and  AmdtB.  1900-1,  p.  448,  beld  unconBtitutlonal,  see  biBtory, 
I  6,  ante. 

§228.  PERSONS  FIOHTINa  DUELS,  ETC.,  DISQUALIFIED  FROM 
HOLDING  OFFICE,  ETC,  Any  citizen  of  this  state  who  shall  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a  duel  with  deadly 
weapons,  either  within  this  state  or  out  of  it,  or  who  shall  act  as  second,  or 
knowingly  aid  or  assist  in  any  manner  those  thus  offending,  shall  not  be 
allowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right  of  suffrage,  and  shall 
be  declared  so  disqualified  in  the  judgment,  upon  conviction. 


g  229.  POSTING  FOE  NOT  PIOHTINO.  Every  person  who  posts  or  pub- 
lishes another  for  not  fighting  a  duel,  or  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  who  uses  any  reproachful  or  contemptuous  language, 
verbal,  written,  or  printed,  to  or  concerning  another,  for  not  sending  or 
accepting  a  challenge  to  fight  a  duel,  or  with  intent  to  provoke  a  duel,  is 
guilty  of  a  misdemeanor. 

History;      Enacted    February    14,    1ST2,    founded   on    1 43   Criminal 
Practice  Act,  Stats.  ISEO.  p.  233. 

§230.  DUTIES  OF  OFFICERS  TO  PREVENT  DUELS.  Every  judge, 
justice  of  the  peace,  sheriff,  or  other  officer  bound  to  preserve  the  public 
peace,  who  has  knowledge  of  the  intention  on  the  part  of  any  persons  to  fight 
a  duel,  and  who  does  not  exert  his  official  authority  to  arrest  the  party  and 
prevent  the  duel,  is  punishable  by  fine  not  exceeding  one  thousand  dollars. 
History:     Enacted  February  14,  1872. 

§231.  LEAVma  THE  STATE  WITH  INTENT  TO  EVADE  LAWS 
AGAINST  DUELING.  Every  person  who  leaves  this  state  with  intent  tO' 
evade  any  of  the  provisions  of  this  chapter,  and  to  commit  any  act  out  of  this 
state  such  as  is  prohibited  by  this  chapter,  and  who  does  any  act.  although  out 
of  this  state,  which  would  be  punishable  by  such  provisions  if  committed 
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within  this  state,  is  punishable  in  the  same  manner  as  he  would  have  been  in 
case  such  act  had  been  committed  within  this  state. 

History:  Enacted  February  14,  1ST2. 
§232.  WITNESS'S  PBIVIUBQE.  No  person  shall  be  excused  from  testi- 
fying or  answering  any  question  upon  any  investigation  or  trial  for  a  violation 
of  either  of  the  provisions  of  this  chapter,  upon  the  ground  that  his  testimony 
might  tend  to  convict  him  of  a  crime.  But  no  evidence  given  upon  any 
examination  of  a  person  so  testifying  shall  be  received  against  him  in  any 
criminal  prosecution  or  proceeding. 

History:     Baacted  February  14,  1872. 

CHAPTER  Vm. 

FALSE  IMPBISONMENT. 
f  S36.  False  impriBonment  defln^d.  i  23T.  PaUe  impriaoiimeat,  how  puniihed. 

§236.     TALSE  INEPBISONMENT  DEFINED.     False  imprisonment  is  the 
unlawful  violation  of  the  personal  liberty  of  another. 

History:    Enacted  February  11,  1872,  founded  on  !  62  Criminal  Prac- 
Uoe  Act,  SUts.  1850,  p.  S34. 

FALSE  IMPBISONMENT.  liro»e    ImprlHonment;    but.    this   being   done, 

1.  Arrest  upon  -n-picioo,  or  upon  inform.-      >-^  ':ZT.llL:::[^T]SV^7T  ^y 

tion  of  other..  _        _  ^^^^^^^    ^j,^^    ^^    ^^^     lawful.-pfopi^     v 

2,  Every  confinement  of  person  ao  impriBon-      wheeler,  7»  Cal.  262.  H  Pac.  T9S;  People  v. 

ment.  McQrew,  77  Cal,  610,  20  Pac.  B!.  cited  7»  Cal. 

3    f^Ue  imprisonnieat  not  a  felony.  32.      See  Rich  v.   Mdnerny,  103  Ala.   345,  4S 

4.  Impriwnment  presumed  unlawful.  Am.  at.  Rep.  S2,  15  So,  668. 

5.  Same— Burden   of   proof.  •■     P>wif— Biird««    sf,    that    violation    of 
,.    T.       I     11      3  _     <  paraonal    liberty    Is    lawful    rests    upon    de- 

6.  Proof-Burden  of.  _  ^^^^^^    ,^  ^^,/^  ^^^^  necessary  for  prose- 
7, 8.  What    conatilutea    false    imprisonment —       cutlon    to    show    ImpriBonment.— People    V. 

As  to  generally.  MoGrew,    77   Cal.    570,    20    Pac.    SI;    Floyd    v. 

9.  Same — Person  assisting  officer.  State,    12    Ark,    43,    61    Am.    Dec.    250.    251; 

[0    Same — Volunteer  in  arresting  another.  Mltchel!   v.   State,    12   Ark.    60,    64    Am.    Dec. 

263,  254;  Klrble  v.  State.  5  Tex.  App.  00.  83. 


■   af  othen,   that   a  I 


mmlttea  Is  wholly  unauthorized,  and  *•  *<>  BenermUj-,— Where  defendant  and  as- 

ihe    arrest    In    such    a    case,    beioK    without  aoclateB  took  prosecuting;  witness  from    his 

process   makes  the  person  who  aecompltshes  cabin    on    unoccupied    public   grround.    seUed 

the     same     BUllly     ot     false     Imprisonment,  him,    tied    him,    and   carried    him    away,    de- 

whlch   IB  either  a  hlsh-nrade  misdemeanor  Tendant  hsvlng   no   right   to  such   premises, 

or  a  felony,  depending  upon  the  use  or  non-  "e  Is  guilty  of  false   Imprisonment.— People 

use  or  violence   in  effecting  the  arrest,  un-  *■  Wheeler,  7!  Cal-  252,  266.  14  Pac.  798. 

der    the   provisions    of    the    above   section. —  S.     Where  accused  went  aboard  schooner. 

In  r«  DIHon,  —  Cal.  App.  — ,  lOt  Pac.  ITO.  and    by    threats    and    force    removed    two 

X.     Bverr  «™aBeBie»I  o(  pcrao*  !■  ■■  !■»-  "allors   from   vessel,    and   conveyed    them   to 

vrlHinBieBt.     whether      It      be      In     common  Island,    where    they   were   detained    for   eev- 

prlson,  or  in  private  house,  or  In  the  stocks.  oral  days,  such  persons  were  guilty  of  false 

or    even    by    detaining    one    In    the    public  Imprisonment, — Ki    parte   Kell,    86   Cal.    308, 

streets.— Floyd  v.  State,  12  Ark.  48,  54  Am.  31S,    24    Pac.   74S. 

Dec.  260,  251.  ».      »■■■* — P^nutn  aiulatlnK   ■!■«»   In    ar- 

a.     False    iMprlasaBrMt   la   aat    a    fcloay.  rest  and   imprleonment  under  void   warrant 

under    the    laws    of    this    state.— People    v.  Is    guilty    o(    false    Imprlsonmenl— Mitchell 

Ebner.  23  Cal.  16B.   100.  T,  State.  12  Ark,   60,  54  Am,  Dec.   263.  258. 

tU    contrary    Is    shown.- Klrble    T.    State,    6  ig  held  to  knowledge  of  his  right   to  Inter- 

Tex.   App.   SO,    63.  fere,  and  it  protection  Is  to  be  a»orded   by 

S.     Salic— Bardem    af  »nief. — In    prosecu-  warrant    In    hands    of    another,    and    he    In- 

tlon  for  false  Imprisonment  under  this  sec-  terfered,   he  did   so  at  his  peril. — Klrble  v. 

tlon   of   the   Penal   Cod*,   prosecution   must  State.  6  Tex.  App.  60,   61. 
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§237.  FALSE  IM7RIS0NHENT,  HOW  PTTMISHED.  False  imprisonment 
is  punishable  by  fine  not  exceeding  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  more  than  one  year,  or  by  both.  II  such  false 
imprisonment  be  effected  by  violence,  menace,  fraud,  or  deceit,  it  shall  be 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  ten  years. 


CHAPTER  IX 

ASSAULT  AND  BATTEBY. 
I  S40.  Agssnlt  defltied.  {  244.  Assaulta  with  CftuBtic  chemieala. 

i  241.  Aaaault,  hon  pumdlied.  f  245.  Assaults  with  deadly  weapons. 

g  242.  Batterj  defined.  j  240.  Assault  by  life  eooTiet,  penalty, 

I  243.  Battery,  how  punished. 

§  240.     ASSAULT  DEFINED.     An  assault  is  an  unlawful  attempt,  coupled 

with  a  present  ability,  to  commit  a  violent  injury  on  the  person  of  another. 

History:      Enacted    February    14,    1S72,   tounded    on   (49    Criminal 

practice  Act  (Stats.  1S50,  p.  234),  as  amended  April  IS,  185G,  SUts. 

18^16,  p.  220. 


ASSAULT— ASSAULT  AND  BATTEEY. 
1, 2.  Ab  to  what  eonstitutes  an  assault. 
8.  "Battery"  not  included  in  "assault." 
4.  Construed— Assault     at    common    law 

and  ander  statu te- 
6.  Same — Aesanlt   does   not   include   bat- 
tery. 

6.  Same— Assault  a  misdemeanor. 

7.  Same— " Violent  injury." 

8.  Appeal^Supreme   eourt  has   no  jnriS' 

diction. 

9.  Burden  of  proof. 

10.  Same — As  to  eridenee   of  ancient  as- 

11.  Same — As   to    evidence    of    contempo- 

12.  Same — As  to  evidence  of  other  crimes. 

13.  Distinction  —  Between     assault      com- 

mitted   with    deadly    weapon,    and 
simple  assault  and  battery. 
14, 15.  Elements— Ability  present. 

18.  Same — Attempt — As  to  generally. 
17.  Same — Same — Must  be  apparent, 
'18.  Same — Consent. 
19-21.  Same — Intention  to  commit  act. 

22.  Same — Same — Evidence    of    intention. 

23.  Same— Same— Presumption    of    inten- 

24,  2-5.  Justifiable— Or  excusable  assault, 

26, 27.  Same— Necessary    self-defense    in    as- 

28, 29.  Same — Previous  threat. 

30.  Mistake  as   to   person- Will   not   pre- 


31.  SoIicitstioD  merely — Does  not   consti- 
tute. 
S2.  Threats — To  constitute  assault. 
33.  Same — Drawing  pistol,  with  threat  to 

As  tnvslvrd  la  asuDlt  wltk  latCBt  t*  eoai- 
Mlt  Barken,  see,  ante.   |  220,  note  par,   U. 

Assault  by  words  only.  Bee  note,  IS  Am. 
Rep.  712. 

Am    favalved    !■    BBHalt    wlik    lateat    <• 


™m" 

VAlved    la    aa 
rB»e,  see,  an 

■aall    with    la 

e.  1  ZSO,  note 

not" 

auanlt    hr 

28  Am.  Rep. 

43B, 

41  L. 

R.  A.  SEl- 

'noV 

a—aalt    la    Fi>nlskia»t    o 

.   ES    Am.    Rep.    186. 

Aa  (•  nuaalt  with  tkmt  to  klU  ulna 
denaad  campllr*  nlth  being  an  assault 
with  Intent  to  kill,  see  note,  Ann.  Caa. 
1313A,  902. 

Aa  to  ckaiwIaK  crinie  la  lanswacf  of  the 
atatate,  see   note.   H   Am.   Dec-    263. 

A*  to   easeatlala   ot   aa 
Am-  81.   Rep.   808, 

As      iHFladrd      la      anu 
irralMn,  st-e,    post,    i  i4E, 

Aa    larlailed    la    battrr; 


iBBlli   see   note.   « 


with      dradir 


I    ladlotMeala    rharj 
Injarr  to  a  third  * 
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H-lth  iBtFBt  to  kill,  see  note,  Ann.  Caa.  ISISA. 

As  t*  lUMUtr  of  He  who  orallr  arcco 
anoihcr  to  Moke  attack,  aae  note,  Aon.  Ca>. 
19]  :a,  BJO. 


As  to  ■aBdooer  of  allevatlaB  of  aaoaalt 
■■  la«letMCBt  tor  aHaalt  wtlk  «caUr 
weapoB,  see,   post,    }  24E,    note   Part.   III. 

A>  to  aslav  two  weapoaa,  •ee,  poit,  i  246, 
note  par.  14S. 

1.  Aa  to  wkat  eoaatltatca  an  aaaaatt, 
aee  People  t.  McMakln,  8  CaL  GIT,  Etg; 
People  V.  Talaa,  17  Ca.1.  8S0.  lad.  Cutter 
V.  State.  tS  Ind.  304.  Hlaa.  Smith  v.  Stale, 
31  UlsB.  524.  W.  C.  State  v.  Davis,  1  Ired. 
L.  12S.  It  Am.  Dec.  716;  State  v.  MlUaps. 
(1  N.  C  6*».  Tex.  Warren  v.  State.  33  Tex. 
GIT;  Johnaton  v.  State,  4S  Tex.  GTE. 

Aa  to  wkat  eoaatltntca  aHaalt,  see  notea, 
16   Am.  Deo.   TIT;   11    Am.    St.   Rep.    835. 

1.  In  order  to  bo  guilty  o(  an  assault, 
there  maat  be  an  unlawful  attempt,  coupled 
with  present  ability,  to  accomplish  the  act 
Intended.  To  warrant  a  conviction  for  an 
assault,  tbe  defendant  must  have  had  tbe 
Intent  to  atrlke.  the  ability  to  do  bo.  and 
must  have  made  the  attempt  to  strike, — 
People  V.  Lee  Kodk<  BI  CbI.  (Sfi,  39  Am,  St, 
Rep.  ICE,  IT  U  R.  A.  SIS,  30  Pac.  BOO.  Bes 
People  V,  Dodol,  77  Cal.  1>3,  IS  Pac.  434; 
People  V.  Gardner,  >8  Cal.  117,  123.  32  Pac. 
SSO. 

a.  •'Batten^  aot  laeladetf  la  •^■aaalt" 
althoush  It  Includes  assault.  When  the 
aasault  culminates  In  a  battcTy,  the  ofFense 
la  then  an  assault  and  battery,  and  the 
prosecution  should  be  commenced  for  that 
grade  of  otTense. — People  v.  Helblns.  61 
Cal,  S20;  Harrla  v.  State.  IS  Okia,  SCO,  177 
Pac.  131.  See  Parks  v.  State,  U  Okla.  413, 
171    Pac    413. 

4.  Cow>tF«e«— Aaaoalt  at  eoaiBOa  Uw 
aad  Bnaaatt  nndeT  atatate  are  substantially 
the  aame.— People  v.  YbIbb,  27  Cal,  631,  633; 
People  v.  Lee  Kong,  OE  Cal.  ESS.  6«8,  29 
Am.  St.  Rep.  165,  IT  U  R.  A  62E,  30  Pac. 
800;  People  v.  Wells,  I4fi  Cat  138,  140,  18 
Pac.  17«. 

5.  SaBc— AMaalt  does  aot  Incladc  kat- 
terr-— People    T.    Helblns,    61    Cal,    620,    622. 

«.  Sw*o — Asaaalt  Is  ■■■dnaeaasr.  It  be- 
ing punishable  by  One,  or  by  Imprisonment 
in  county  Jail,— People  v.  Helblng,  SI  Cal. 
620,  631. 

7.  SaMe-^'<Vlole*t  laJarT."  mentioned  In 
above  section,  is  not  synonymous  with 
"bodily  barm,"  but  Includes  any  wrongful 
act  committed  by  means  of  physical  force 
afralnst  the  person  of  another,  even  al- 
thoUBh  only  the  feelinRS  of  such  person 
are  Injured  by  the  act.  The  term  "violence," 
as  used  here.  Is  synonymous  with  "physical 
force."  and  in  relation  to  assaults  the  two 
terms  are  used  InterehanBeably, — People  v. 
Bradbury.   ISl   Cal.   (7E,    91   Pao.   4tT.     See 


State  V,  Wells.  31  Conn,  212;  State  v.  Daly, 
16  Ore,   240,   241,   18   Pao,    357. 

8.  Appeal — Saprcnie  eoart  kaa  ae  Jarls- 
dlellDB  of  appeal  from  conviction  for  sim- 
ple a»)^HUlt  under  Indictment  for  assault 
with  deadly  weapon,  conviction  amounting 
only  to  misdemeanor. — People  *.  Apgar,  35 
Cal.  389.  310. 

S.  BaTdea  of  proof — As  to  gcaeratlr. — 
Burden  of  proof  Is  on  prosecution  to  estab- 
lish  offense  by  prima  facie  case. — People  v. 
Rodrigo,  69  Cal,  SOI,  804,  8  Am,  Cr.  Rep. 
53.  11  Pac.  481. 

1^  flair  \m  to  evldeaee  of  aaHeat  as« 
■anlta  being  Inadmissible,  see  Herman  v. 
Slate,   T5  Miss.   340,   12  So.   873. 

raaeoBs  ■■■anlta  being  admissible,  see  Mc- 
Cray  v.  State,  13  Tex.  Cr.  Rep.  E09,  44  S.  W. 
ITO. 

13.  Same— Aa  to  evideaeo  of  otker  erlneo 

to  prove  defendant's  connection  with  as- 
sault, see  note.  6t  L^  R.  A,  113,  178, 

IS.  DIstloetlOB  —  Betweca  aaiUBlt  eom- 
Hltted  wltk  deadly  weapaa,  aad  staiple  aa- 
■aalt  BBd  battery  I  the  former  amounts  to 
felony,  whereas  tbe  otber  Is  merely  misde- 
meanor—People V.  Munn,  6E  Cal.  211,  113, 
6  Am.  Cr.  Rep.  431,  3  Pac.  BEl. 

14.  E^lemeata— AblUtr.  preaeat.— To  con- 
stitute an  BBSHUlt,  there  must  be  present 
ability  to  inflict  injury,— People  v.  Lee 
Kong,  95  Cal.  666,  668.  11  Am,  St.  Rep,  165, 
IT  L.  R.  A.  626,  SO  Pac.  800;  People  v. 
Dodel.  7J  Cal.  293.  294,  11  Pae,  484r  Peoplo 
V.  Leong  Tune  Qun,  TT  Cal,  836,  20  Pac,  27, 
See,   also.    People  v,   Yslas.   IT   Cal.    630.    634. 

15.  Where  prosecuting  witness  was  shot 
in  head  with  a  pistol,  whoever  did  shoot- 
ing will  be  considered  to  have  had  present 
ability  to  do  the  act, — People  v.  Leong 
Tune  Qun,  TT  Cal,  636,   30  Pac.  27. 

IS.  Saaie— Attempt  — As  to  geaerallr. — 
Unlawful  attempt  on  part  of  accused  is 
necessary  conatitutent  of  crime  of  assault, 
— People  T.  Devlne,  59  Cal.  6J0;  People  v. 
Dodel,  77  Cal.  193.  114,  11  Pac,  484:  People 
V.  Lee  Kong,  3E  Cal.  S«8.  668,  29  Am.  St. 
Rep,  166,  IT  L.  R,  A.  BIS,  30  Pac.  800,  See. 
also.   People  v.  Yslas,   IT   Cal,    630,    611, 


-  Assault  implle 
mce    by    one    as 


IT.     Sane — Si 

nol  necessarily 

whom  assault  Is  made.   It  being  no  defense 

that  attempt  Is  made  on  unconacloua  person. 

— People    V.    Pape.    66    Cal.    366.    36T,    E    Pac. 

611. 

IS.  Same  —  CoaseBt.  - 
force  by  assailant,  resist 
SBulted,  and  that  one  la  i 
templatlon.  Injured  by  consensual  act, — 
People  »,  Vann.  129  Cal.  118.  119,  61  Pae. 
T78,  following  People  v.  Gordon.  TO  Cal. 
46T,  11  Pac.  761. 

Aa    to    aaaaalt    where    partlea    eonseated, 
see  note,  20  Am,  Rep,  830. 

IS.     Sane — latest  loa     to    eonailt    act     Is 
necessary,    to  constitute   offense, — People  v. 
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McMa,kln,  8  Ca.1.  S4T.  Bti;  Peopls  v.  Dodel, 
77  CaL  193.  t»t.  1>  Pac  481.  See,  also.  Peo- 
ple r.  Talaa,   IT  Cal.  tZO,   et*. 

Aa  t*  Beeeullr  af  Istol  In  auaalt,  see 
notea,  le  Am.  Rep.  83:  14  L.  R.  A.   228. 

20.     Must  be  to  commll  &  present  and  not 


Jnjury 


I    differ 


466-484.    p 

t 12  and  n 
artlcuUrly 

ote;    a 
p.    477 

so. 

J«   L.    R 

A. 

As  to  JneiMeatleB  ter  ■■• 

ei  Am.  Dec.  414:  16  L.  R.  A. 

S6S 

see   no 

864. 

es. 

26.     It  la  not  evBrr 
Justify    or    excuse    a 
feet   that  defendanfs 

provocatl 
hogs   are 

n  ttiat  wIU 
ThuB    the 
Impounded 

under  Invalid  ordinance  will  not  Justify 
breach  ol  the  peace  or  aseault  on  offlcer 
In  charge  In  order  to  retake  them.  One 
wrong  Ib  not  Justlflcatlon  of  another. — State 
V.  Black,  109  N.  C.  S6«,  13  S.  F.  Rep.  877,  14 

u  R.  A.  zoe. 


S«.     Sai 

■anil    Includes 


— Nccemnrr  self-defes 


I   ther 


reasonable  ground  to  apprehend  dealKn  to 
commit  felony  or  to  do  tome  Ereat  bodily 
iDlary,  and  where  circumstances  are  suf- 
flclent  to  excite  the  fears  of  a  reasonable 
man.— People  T.  Dollar,  89  Cal.  612,  26  Psc. 
1»8<. 

leir- 


People  V.  McMakln,   8  Cal.    64T,    648. 

21.  Intent  that  Injury  shall  follow  Imme- 
diately on  act  which  Is  attempted  Is  not 
necessary  where  accused  has  present  ability 
to  do  the  act. — People  t.  Papa,  (6  Cal.  SSC, 
867,   6  Pac.  •». 

22.  S«Be— Same— Erldeaee  sf  lateatlSB. 
— Drawing  of  a  weapon  Is  Kensrally  evi- 
dence of  Intention  to  use  It.  and  where  ac- 
cused declares  his  Intention  to  use  It. 
though  he  does  not  point  It  directly  at 
other,  Jury  Is  warranted  In  finding  that 
such  was  his  Intention. — People  v.  Mc- 
Makln,  8  Cat.  647.  648. 

IS.  Saaae— Saai* — PmnmptlOB  of  tatcn- 
tlea. — Pointing  loaded  pistol  at  person,  near 
his  face,  raises  the  presumption  that  un- 
lawful act  Is  done  with  unlawful  Intent. — 
People   T.   Welle,    14G    Cal.    188,    140,   78   Pac. 

24.     Jaaliflcatioa — Or  escBsable  assaall. — 

If  assault  Is  Jusllflable  or  excusable,  no 
crime  has  been  committed. — People  v.  Hod- 
rlgo.  89  Cal.  601,  604.  11  Pac.  481;  Com- 
monwealth V.  McKle.  67  Maas..  (1  QrayJ  61, 
01   Am.  Dec.   410,   411. 

Aa  to  aasaall  !■  reeavtnre  ef  preperlr. 
see  notes.  B2  Am.  Dec.  874;  14  L.  R.  A.  217. 


In  regard  lo  aelf-defense  la  not  error,— Peo- 
ple V.  Lynch.  101   Cal.  229,   210,   26  PaC.   860. 
Aa   t*  aelt-4cteBBC   aa   Inrtlfrtac  aaaaalt. 

Bee  notea,  10  Am.  Rep.  617:  t  L.  R.  A.  424. 
38.  Saaic— PtctIobb  threat,  alone,  and 
unaccompanied  by  any 
■tratlon  of  force  at  tlmi 
not  Justify  or  excuse  i 
T,  lama,  67  Cal.  116,  127 


20.     So    whi 


Wrigh; 

30.     Mlata 

veat.— Poinf 


party    aasalled    had    made 
demonstration   of   a   hostile 
ist    equivocal    character. — People   v, 
46   Cal,    260,   2B1. 


aa  te  Vcrasa — Will  not  prr 

K  platol  at  person  within  ver; 
of  him  and  then  lowering  l 


31.      Svllcitatli 


284,   386,  61  Pac.  639. 


Interrupted,  i 
Injury,  violen 
is    complet 


I    be    fol 


Wilson,  119  Cal. 
e  panlafcaMe  oa 

to  be  executed. 

itent   to   commit 

ta  which,   ir  not 

1    by    I 


la  commenced,  and  assault 
ThUB  defendant  Is  guilty  of 
assault  if  he  advanced  on  the  proaeculrli  In 
such  manner  aa  to  threaten  Immediate  vio- 
lence, notwithstanding  the  fact  that  she 
succeeded  In  making  her  escape  without  In- 
Jury.— People  V.  Tslaa,  27  Cal.  SSO.  632. 

Aa  ta  tkreate  eoaatit atlas  aBaaalt.  aee 
note,  29  Am.  Rep.  712. 

SS.     Save — Dravriag  pistol,  witk  threat  to 


saulC,  though   plat 
person.— People  V. 


§241,  ASSAULT,  HOW  PUNISHED.  An  assault  is  punishable  by  tine 
not  exceeding  five  hundred  dollars  or  by  impriaonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both. 

,  1911,  SUte. 


PUXISHMEXT  FOB  A83.\ULT. 
I.  Both  floe  and  impriaonment. 
2.  3.  Sentence  of  fine  to  be  worlieil  out  by  im- 
prisonment. 
4, 5.  Sentence  to  both  fine  and  imprisonment. 


Aa  t*  erael  aad   ■■B*Dal   paalshaaent  for 
■asanlt  bb«    battery,  see    note.    26   U    R.    A. 

661-679,    and    particularly    p.    669:    U    R.    A. 
1916C.  E58. 

1.     Paaiahmeat— Batk   »m»  aad   iaaprlaoa- 
meat  can  not  be  Imposed,  under  this  section 
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of  the  flne.  but  not  the  coBts.  may  bo  on- 
forced  by  the  court  by  Imprisonment. — 
Petty  V.  Countr  CouM  of  Ban  Joaquin  Co., 
4G  Cal.  ItG,  l*t. 

4,  Seatne*  t>  Iwtk  Ine  aad  iHyiiaSB- 
neat  la  llleKal  and  Invalid,  under  our  stat- 
ute.—Ex  part*  Qllmore,  71  CaL  «I1,  12  Pac. 
800. 


lupTiasaaifat,  accused  can  not  be  Impris- 
oned (or  more  than  three  months. — Ei  parte 
Erdmann.   SB  Cat.   ET9,   SIO,   St   Pac.   372. 

3.  L'nder  sections  tSB  and  67S  of  the 
Criminal  Practice  Act.  defendant  for  the 
crime  of  assault  may  be  fined  not  ezceediuK 
live  hundred  dollars,  and  In  addition  la  the 
flne  he  may  be  adjudged  to  pay  the  costs 
of  proceedings.  In  which  caae  the  payment 

§242.     BATTERY  DETINED.    A  battery  i»  any  wilful  and  unlawful  usa 
of  force  or  violence  upon  the  person  of  another. 

1  i  61  Criminal  Prac- 


Buperlor  court  within  a  reasonable  time, 
and  a  lesal  aentenca  Imposed. — Ex  part* 
Ollmore.  71  Cal.  e24,  tlG,  II  Pac  tOO. 


S.     Saate— Greater    eScaiw    Ihaa    aasastt, 

being  punishable  by  flne  or  Imprisonment 
In  a  county  Jail,  or  both  flne  and  Imprison- 
ment.—People  T.  Helbing.  ei  Cal.  elO,   t2Z. 


4.  Same— MUdeMeaaar,— Battery  Is  mis- 
demeanor, being  punishable  by  flne  not  to 
exceed  one  thousand  dollars,  or  by  Impris- 
onment In  county  Jail  not  eiceedlns'  six 
months,  or  both. — Ex  parte  Kelly,  65  Cal. 
1G4,  1E«,  3    Pac.   S73. 

reversed  —  Jearardr. 


BATTERY. 

1.  As  to  battery  generally.  — 

2.  Battery— iDClades  assault. 

3.  Same — Qreater  offense  than  assBulL 

4.  Same — Misdem«*Dor. 

5.  ConvietioD  reversed — Jeopardy,  when. 

I.  As  tB  taatterr  ■eaerallr.  see  Ex  parte 
Bulger,  eo  Cal.  43S;  Bz  parte  Kelly.  16 
Csl.  16*,  3  Pac,  (73. 

a.  Battery — Inelade*  aaaanlt.— People  v, 
Helbing.  «1  Cal.  SZO,  S2Z;  People  v.  Mc- 
Danlela.  1ST  Cal.  192,  1S4,  92  Am.  St.  Rep. 
81,  G9  L.  R.  A.  STB.  69  Pac.  10D«;  HarrlB  V. 
lltate,  IG  Okia.  Cr.  Rep.  383,  ITT  Pac.  122.  tio. 

§  243.  BATTEBT,  HOW  PUNISHED,  A  battery  is  punishable  by  fine  of 
not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both. 

History:  Enacted  February  14,  1ST2.  founded  on  SSI  Criminal 
Practice  Act.  State.  18S0,  p.  234;  amended  March  30,  1874.  Code  Amdts. 
1ST3-4,  p.  428;  March  21,  I8TS,  Code  AmdU.  1S76-6,  p.  110;  February  26. 
ISSl,  Statfl.  and  Amdta.  1881,  p.  11. 

PUNISHMENT  FOB  BATTERY. 

1.  Sentence  to  flne  or  inaprisonment. 

2.  Sentence  to  perform  labor  on  streets. 

3.  Sentence  to  three  years'  imprisonment. 

I.     Seatenec    t«    Kne   bf    ImprlsanaieBt    In 

county  jBll  construed  (o  mean  sentence 
of  flne.  or  Imprisonment  in  case  such  line 
Is  not  paid.— Ek  parte  Kelly.  SB  Cat,  154. 
IBS.  3   Pac.   673. 

§244.  ASSAULTS  WITH  OAUSTIO  CHEMICALS.  Every  person  who 
wilfully  and  maliciously  places  or  throws,  or  causes  to  be  placed  or  thrown, 
upon  the  person  of  another,  any  vitriol,  corrosive  acid,  or  caustic  chemical  of 
any  nature,  with  the  intent  to  injure  the  flesh  or  disfigure  the  body  of  such 
person,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than  one 
nor  more  than  fourteen  years. 


and     other    public     works     Is     Invalid, 
renders     whole    Judgment    void. — Sx     p: 
Kelly,    eS   Cal.    IG4,    IBS,    3   Pac.    ET3. 


3. 

Seateaee 

„ 

three  re 

ara*  l»ri>»> 

m 

Is  1 

egal,  and 

he 

win    b 

discharged 

par 

e  Bulger, 

«0 

Cal.   438 
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ASSAULT   WITH    DEADLY    WKAPON — GBKERALLY, 


THROWING  CAU8TIC  CHEMICALS.  "   would,   before   thi 

I.  Assault  necessaiy  element. 
S-  4,  Indictment — Saffleieuc^  of. 

5.  Instruction — As  to  conviction  of  attempt. 

6.  Same — As    to   coovictioa   of   simple    as- 

1.     AiManlt    la    atrrnmmrj    element    of    of- 

rense. — People  v.  Stanton,  lOG  Cal.  139. 
140.  39  Fac.  G2G.  See  People  v.  Roielle.  78 
Cal.  S4,  20  Pbc.  SO;  State  v.  Mafoo.  IID  Mo. 
T,  (S  Am.   St.  Rep.  »14.  IS  S.  W.   212. 

a.  iBdIctneat— SB«cleB«r  «1.  —  Indict- 
ment of  one  for  aldlne  and  abetting  an- 
other  In  wilfully  and  maliciously  throwing 
vllrlol  upon  peraon  of  another,  eiamlned 
and  held  to  be  suffl dent. —People  v.  Rozelle, 
78  Cal.  84,  80,  20  Pac.  38. 


!  dli' 
I   the 


act  and  the  principal,  have  constituted  the 
ccuaed  an  acceeBory. — People  v.  Roielle, 
8  Cal.  84.  RS,  20  Pac.  30.  See  People  v. 
Schwarti,  32  Cal.  180,  104:  People  v.  Trim, 
10  Cal.  7G,  TO;   People  v.   Campbell.  40  Cal. 


Wher 


dejendai 


Ih 


fed.    In 


120. 

B.  iHilraetlSK — An  to  eSBVletloa  at  nt- 
lempt. — Instruction  (hat  defendant  might  be 

convicted  of  an  attempt,  under  Information 
charging  aisault  by  throwing  vitriol,  wa> 
properly  refused,  where  uncontradicted  evi- 
ilence  showed  that  attempt  was  carried  out. 
—People  V,  Stanton,  106  Cal.  131,  1*1,  30 
Pac.    E25. 

0.  Same — Aa  to  eenTlellm  af  nlMple  u- 
■■■■1, — Instruction  that  defendant  could  be 
convicted  of  simple  assault,  under  Informa- 
tion charging  assault  by  throwing  vitriol, 
was  properly  refused,  where  uncontradicted 


general  terms,  as  a  principal,  but  It  1 

tempted    to   allege    the    facts    showing    the 

olTense  to  have  been  committed  by  another,       evidence    was    sufllclent    not    only    to    s 

and  that  accused  aided  and  abetted,   or  en-       assault    but    also    to    show    crime    char 

couraged   and    advised,    the 

the  crime,  the  pleader  must 

§246,     ASSAULTS  WITH  DEADLY  WEAPONS,     Every  person  who  com. 
mits  an  assault  upon  the  person  of  another  with  a  deadly  weapon  or  instru- 
ment, or  by  any  means  or  force  likely  to  produce  great  bodily  injury,  is  pun- 
ishable by  imprisonment  in  the  state  prison,  or  in  a  county  jail,  not  exceeding 
two  years,  or  by  fine  not  exceeding  five  thousand  dollars  or  by  both.   " 
History:    Enacted  February  14,  1872,  founded  on  i  GO  Criminal  Prac- 
tice Act.  Stats.  1860,  p.  23J;  amended  March  30,  1ST4,  Code  AmdU. 
1873-4,  p.  438. 


ASSAULT  WITH  DEADLY  WEAPON. 
I.  In  General. 
n.  Elements    op    Offense — Jdotifioatioii 
—Weapon. 

III.  Indictment  and  Infobmatiom. 

IV.  EvIDENCB- 

V.  iNBTBuenoNS  TO  Jubt, 
VI.  Pbactice— In  Qenebai. 
I.  In  Oenebal. 

1.  As  to  nature  of  offense. 
2, 3.  Same — Intent  as  affecting  degree. 

4.  Same — 3ame — Intent  to  assault  third 

5.  Same — %me  —  Fresumptioa   of   un- 

lawful intent. 

6.  Same — Bedncing  degree  of  crime  by 

puDishmeut  inflicted. 

7.  As   to   construction   of   section — As 

charging  a  speeifle  crime. 

8.  Same — "Or  bj  an?  means  of  force." 

9.  Accessory  — Where    defendant    took 

part  in  assault  with  another. 
10,11.  Assault — Included  in  offense. 

12.  Asxault  with  deatlly  weapon  with  in- 

tent    to     do     bodily     injury  —  A 
felony, 

13.  Same — A  mlsdenimnor,  when. 


14- 18.  Assault   to  commit   murder — Distin- 
guished, 
n.  Elements  or  Oppbnsi — Justification — 
Weapon. 

19.  Attempt. 

20.  Battery  and  wounding. 
SI.  Criminal  responsibility. 

22.  Same— Want  of  (consent  implied. 

23.  Defense  —  Unwarranted   attempt   to 

search  premises. 

24.  Intent  to  commit  assault. 

25,26.  Intent   to   produce   great   bodily   in- 
jury. 
27.  Halice  is  not  an  essential. 

25.  Name  of  party  assaulted  is  material 

element. 

29.  Nature  of  weapon. 

30.  Same   —  Character     of     particular 

agency  employed. 

31.  Offense  included — Under  section  217. 

32.  Same — Not  included  in  section  246- 

33.  Pointing    loaded    gun    at    person — 

With  threat  to  shoot. 
34-  36.  Present  ability  to  commit  assault. 
37.  Justification — On  arrest  by  one  not 
a  peace  officer. 
38,39.  Same— Self-defense. 
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Vlll.rli.  IXI    AaSAl'LT  WITH    DEADLY    WEAPON — GENERALLY. 


44,  45. 
46-  49. 


Same — Same — Instruction  as  to  self- 

ilefense. 
Same — Threats  atone  will  not  justify 

assault  with  a  deadly  weapon. 
Same — Trespasser    on    tiain    is    not 

justified  in  shooting,  when. 
Weapon — ^As  to  what  is  a  tleadlj'. 
Same — Deadly   weapOD   is  anything. 
Same  —  Same  —  Courts  take  official 

cognitaaee     that     some     weapons 

deadly. 
Same— Same — Jury  are  judges. 
Same — Use  to  which  put  may  deter- 
mine character  of  weapon. 
Same — Weapons     that     are     deadly 

weapons,  illuBt  rat  ions — An  ax. 
Same — Same — Blackjack    fence-pole. 
Some — Same — Bl  udgeon . 
Same — Same — Bott  le . 
Same — Same — Bo  wie-kni  f e. 
Sam  e — Same — Brickbat. 
8a  me — Same — BraM-knuekles. 
Same-^Same—Chisel , 
Same — &me-^Iub   or  stick. 
Same  —  Same  —  Fist   not   a   deadly 

Same — Same— Gun  or  pistol  loaded. 
Sam& — Same—Same — Un  loaded . 
Same — Same — Same  —  Presumption 

Same — Same  —  Same  —  Question   of 

fact. 
Same — Same — O  unpowder. 
Same — Same— Hatchet. 
Same  —  Same  —  ' '  Heavy    wooden 

stick." 


I.  Same — Same — Iron  bolt. 

t.  Same — Same — Knife. 
I.  Same — Same — Same — Bowie-knife. 
I.  Same — Same — Same — Pocket-knife. 
I.  Same — Same — Life-protector, 
!.  Same — Same — Pick-handle. 
I,  Same — Same — Pin — Dresaing-pin    or 
hairpin. 


85.  Same — Same — Pistol  or  gnn  ased  aa 

bludgeon. 
6G.  Bame-i-Same — Pitchfork. 

87.  Same — Same — Pitchfork   handle, 

88.  Same — Same — Pocket-knife, 


90.  Same — Same — Shovel-haadle, 

91.  Same — Same — Spring-gun. 

92.  Same — Same — Slick  may  be. 

93.  Same — Same — Stocking    filled    with 

salt. 

94.  Same — Same — Stone  or  iron  weight. 


95.  Same— Same— Same-Stone    three 

inches  wide. 

96.  Same  ~  Same  —  Weight,    iron   or 

97.  Same — Same — Whip,  rawhide. 

98.  Throwing  a  Chinaman  out  of  a  third- 

story  window. 

ZII.  Ikdictueht  and  Infobuation. 
98.  Aa  to  form  of. 

100.  Assault- To  commit  robbery. 

101.  Same— To  do  bodily  harm. 

102.  Charging    great    bodily    injury — By 

assaulting  upon  naked   body  with 
rawhide  whip. 

103.  Charging    in    gcoeial    terms   assault 

with  "deadly  weapon." 
104- 107.  Charging    offense    in    language    of 

108.  Charging  ultimate  facta. 

109.  Description  of  weapon. 

110.  Same — Term  "deadly  weapon"  has 

a  well-recognized  meaning. 

111.  Nature  of  offcnee. 

112- 117.  Nature   of   weapon — It   is   essential 

lis.  Person   assaulted — Allegation  as   to. 
119.  Provocation — Allegation    aa    to    nn- 


IV,  Evidence. 

120.  Admiesibility. 

121,  Brass- knuckles — Being    found    upon 

defendant  assaulting  with   pistol. 
122- 125.  Burden    of    proof— Does    not    shift 

126- 128.  Character    of    weapon  —  Inference 

from  wound  inflicted. 

129.  Discharge  of  pistol  after  assault. 

130, 131,  Evidence  of   previous   expression  of 

hostility. 
132, 133.  Intoxication — Evidence   of    inadmis- 
sible  when. 
134.  Showing  ebaraetec  of  wound. 
135-  137.  SutlieieDcy  of — Aa  to  generally, 

V.  Inbtructions  to  Jury. 

138.  As  to  absence  of  motive. 

139.  As   to   deadly  weapon — Befusal   of 

request,  not  error  when. 

140.  Same — ^ilure  to  instruct  that  knife 

five  or  six  inches  long. 

141.  As  to  finding  verdict  of  guilty. 
14!!.  As  to  weight  to  be  given  to  defend- 
ant's testimony. 

143.  Assumption  as  to  crime — Not  prej- 

udicial when. 

144.  Insanity — Erroneoos  instmction. 

145.  Self-defense— Failure     to     give    in- 


146, 147.  Simple  assault— Where  there  was  no 
evidence  which  would  justify  con- 
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ASSAULT    WITH    DBADLY    WEAPON — ELEMENTS    OF. 


CPt.L 


VI.  Pbactice — In  Qihbbal. 

148.  CoDunitment — Failing    to    give    cof' 

reet  name  of  psrtj  aiiBaulted. 

149.  Election  not  necessarj — Uee  of  two 

weapODs  ihown. 

150.  Judgment   imposing   both   impriHon- 

ment  and  fine. 
151-  133.  Jurisdiction — Superior  eonrt. 
134, 135,  Samo — Supreme  court — Of  appeal. 
156.  Limitation  of  action. 
J57.  Nature    of    weapon — Suffieienc;    of 
eridence     to     ettabliHh,     not     le- 
Tiewed. 
1.5S,  15B,  Sentence     suthorized     by    lection — 

Not  eieeeeive,  cruel,  or  nnuBuat. 
100,161.  Same — Pine  worked  out  by  impris- 

oument. 
102- 167.  Verdict— Of  guilty  of  awault  with 
deadly  weapon. 
168.  Same — Amendment  of. 
I.    IN   GENERAL. 


der  this  statute  may  be  either  felonjr  or 
misdemeanor. — People  v.  Quidlce,  TJ  Cal. 
3IG,  IB  Pac.   44. 

X.  Banc — Inteat  ■■  aCccttBc  desrev. — 
Perpetration  of  aasault  with  Intent  to  com- 
mit felony  la  felony. — State  v.  McCory,  2 
Blaekf.  (Ind.)  6;  Btate  v.  Qoddard.  «»  Me. 
ISl. 

S.  Canparei  Commonwealth  r.  Barlow, 
4  Uass.  4S». 

4.  Sane— Same — lateat  t*  ■■■antt  Iklrd 
pcTSva,  and  by  mistake  asBaultlng  with 
loaded  pistol  the  complalnlns  witness,  does 


US.  78  Pac.  470. 

S.  SaBK — Sbhc — PnaniBPttOB  •(  ■nlaw. 
fat  latrat  laTalsed  by  polntlnK  loaded  pistol 
at    prosecuting'    witness. — People    V.    Wella, 

S.  Sane — Redacln*  dcnwc  of  erlnr  by 
paBlahmeal  laflleted  to  grade  o(  misde- 
meanor.— In  re  Sullivan,  3  Cal.  App.  1S3.  84 
Pac.  781. 

See,  also,  par.  IS,  this  note. 

T.  Aa  ta  eoaatmetloa  of  eevtlOB  — Aa 
creallBs  ■  sprclflc  crime  so  that  under  erro- 
neous verdict  or  KUilty  of  assault  with 
deadly  weapon,  under  Indli^tment  charglnK 
assault  with  Intent  to  murder,  defendant 
can  not  be  held  KUllty  of  simple  aaaault.— 
People  V,   Arnett,   128  Cal.   S80,   681,   59   Pac. 

8.     gate  I    "Or    by    a  ay    Meana    er    force" 

likely  to  produce  great  bodily  Injury,  Is 
general    term    deslBUCd    to    embrace    many 

from  deadly  weapon  or  Inatrumenl.  may  he 
used  In  making  assault,  and  Indictment  un- 
der such  clause.  In  language  ot  stalule 
alone.  U  InsuHlclenl. — People  v.  Pe  rales, 
141  Cal.  B81,  6Sa,  76  Pac.   170, 


Aa  to  thrawlBK  Cklaaaaaa  oat  af  third 
•lorr  wlBdaw,  see  par.  SB,  this  note. 

•.  Aeeeaaarr  —  Wkere  defeadaat  took 
part  la  aMaalt  with  aaather,  It  Is  Imma- 
terial whether  he  struck  prosecullns  wit- 
ness or  merely  pulled  him  back. — People  v. 
Chin  Ab  Hong,  81  Cal.  176. 

10.  Aaaaalt — laclnded  In  oBeaiw  of  aa 
attack  witb  a  deadly  weapOH. — People  T. 
Helblng,  «I  Cal.  SIO,  811:  Ex  parte  Dona- 
hue. SG  Cal.  474.  47S,  4  Fac.  44S. 

Aa  to  dlsliaellan  bctweca  slBPIc  asmnll 
Bad  battery,  aad  awMClt  wltk  deadly 
weapoa,  aee,  S'-.,  f  210.  note  par.   II. 

vlcted    of    aasault. — Ex    parte    Donahue.    8E 
Cal.  474,  47G,  4  Pac.  449. 

IS.  Auaatt  with  deadly  weapaa,  with" 
lateat  to  do  bodily  iBjnry — A  felaay,  being 
punishable  by  Imprisonment  In  state  prison 
or  by  fine  and  Imprisonment  In  county  Jail. 
— People  T.  War,  10  Cal.  117.  120;  People  ». 
Helblng,   01   Cal.    810.   821;    People   T.   Fahey, 

04  Cal.  842,  80  Pac.  1080:  R*  parte  Donahue. 

05  Cal.  474.  475.  4  Pac,  449. 

IS.  Same — A  ulademcaaor  whea  sen- 
tence Is  nne  and  Imprisonment  In  county 
Jail,  character  of  offense  being  determined 
by  nature  of  punishment  indicted. — People 
V.  Cornell.  18  Cal.  187.  118.  Bee  People  T. 
Aubrey,  BS  Cal.  487.  418. 

Aa  ta  rcdaelBc  deKree  of  offense  by  the 
punishment  Inftictod,  see  par.  8,  this  note. 

As  la  aaaaalt  with  deadly  wenpoa.  whea 
feloay  or  aiUd«B>e«Bor,  see.  ante,  )  IT,  note 
para.  8,  0. 

14.  Aasaatt  with  lateat  to  eeosailt  aiar. 
der  —  DlstlaaraMhed.— Assault  with  Intent 
to  commit  murder  and  assault  with  deadly 
weapon  are  not  same  offense,  and  assault 
with  deadly  weapon  is  included  in  assault 
with  Intent  to  murder. — People  v.  Pape, 
80  Cal.  388,  387,  6  Pac,  821;  People  v.  Congle- 
ton.  44  Cat.  92,  04;  People  v.  Gordon,  99  Cal. 
227,  232,  33  Pac.  901.  Bee  People  v.  Davld- 
son,  6  Cal.   184. 

le.  Conviction  for  aaaault  with  deadly 
weapon  may  be  had  under  Information 
charging  assault  with  Intent  to  murder, — 
People  V.  Wataon.  ISE  Cal.  342,  344,  GT  Pac. 
1071. 

10.  So  under  Indictment  charging  aa- 
aault with  Intent  to  commit  murder,  com- 
mitted with  certain  large  knife. — People  v. 
Llghtner,  40  Cat.   228,  328. 

17.  So  where  the  languago  Implied  that 
such  knife  waa  deadly  weapon  and  jury  so 
found.— State  v.  Collyer.  IT  Nev,  2TB,  30 
Pac.   891,   886. 

IB.     But  not  where  It  Is  not  alleged  that 

the    weapon     used     was     deadly     weapon. — 

People  V.  Murat,  15  Cal.  281,  IBS:  People  v. 

Arnett.   126  Cal.  «S0,   OBI.  69   Pac.  204. 

11.  ELEMENTS  Of'  THE  OFFENSE — 

JUSTIFICATION— WEAPON. 

As  to  nhat  eoBStltalcB  assault  with  a 
deadly  wrapoa,  see  note  31  Am.  St,  Rep.  580. 
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B  Assault  with 


or     to     uie    deadly 

■ault  with  1 

el.   77   Cal.    ISI,   28*. 

People  V.  K 

XT.     Malic 

>ee.  ante,  )1  SlB-SlB. 

—People  T. 

803. 

■alt   a   tet^mr,   see. 

M.     MaBM 

Tit.  viii,eh.ix.i 

IS.     Altempt.— To  c 

deadly    weapon,    thert 

weapon. — People  t.   L 
1>  Pac.  484. 

Aa  to  mtttmvt  to  kll 

A*   to   anMBit   to  i 
ante,  i  ZIO,  and  note. 

90.  Battery  or  waaadlas  does  not  con- 
stitute anx  part  of  offense  of  aeaault  with 
deadly  weapon  with  intent  to  do  great 
bodily  harm.— People  V.  KeeCer,  IS  Cal.   837. 

Aa  t*  batterr  amd  tta  •nalahmeat,  see, 
ante.   1(  I4Z.   14S,  and  notes. 

31.  Crimlaal  reaFOBalbllitr.— Where  the 
evidence  showed  that  the  defendant  pointed 
a  pistol  at  a  person  mho  was  a  trespaaier 
and  was  attempting  to  make  an  unlawful 
search  of  defendant's  premises,  and  kept 
the  pistol  so  pointed  until  the  trespasser 
left.  It  was  held  that  defendant  was  not 
guilty  of  assault  with  a  deadly  weapon. — 
People  V.  Ross,  IS  Cal.  App.  4t9.  12S  Pac. 
S7S. 

Aa  la  JaatineadDB,  see  pars.  37,  et  seq., 
this  note. 

B.  Sbbic — Waal  ef  «oii»Bt  la>*lird.— An 
asaault  Implies  repulsion,  or  at  least  want 
of  consent,  on  the  part  of  the  person  as- 
saulted .^People  V.  Dong  Pole  Yip.  184  Cal. 
143,  127  Pac.   1031. 

Aa  t»  eoaaaat  a>  •  defaaac  la  •*  aaaanlt 
to  eMBKlt  criMe  asalaat  aalare  or 
law  sodomy,  see,  ante.  1  SiO,  pars.  3-17 

za.     Defease  —  llanarraaled     a<tea>p 
■caKh  pnmlaea.— In   a   prosecution   foi 


CHIMIN AI.  nBSPONBIBILirr— DEFBirSBlS. 


e  shot  at  dog  and  Injured 
not  be  found  guilty  ot  as- 
1  to  do  groat  bodily  harm. — 
',  13  Cal.  (37. 

14  Cal.  4SS,  «8t.  48  Pac. 


IDld, 


M.  Maaie  af  partr  aaaaBlted  la  aanlertal 
defeat  of  offense. — People  v.  Christian.  101 
Cal.  471,  473,  36  Pac.  10*3. 

».  Namre  sf  weavoa  as  being  deadly 
or  otherwise  Is  alone  Important — People  V. 
Murat,  48  Cal.  381.  384.  Bee  People  T. 
Vanard,  8  Cal.  G8S,  883. 

SO.  Saae  —  Character  at  parllcnUr 
Bgaaar  «w»laTe«  Is  ot  substance  of  offense. 
People  V.  Murat.  48  Cal.  181,   283. 

ai.  Offeaae  laeladed  In  that  of  assault 
to  commit  murder  under  aectlon  ZIT.  Penal 
Code. — People  t.  Plercy,  IS  Cal. 'App.  14, 
116  Pac.  882. 

S3.  Saine — Nat  iBalaidad  la  aaetlaa  ZIO. — 
The  crime  defined  In  this  section  Is  not  In- 
cluded In  the  crime  denned  In  section  218.- 
People  V.  Oppenhelmer,  156  Cal.  738.  T4G, 
108  Pac.  74. 

SS.  Palatlmg  loadrd  gaa  at  panaa — With 
threat  to  shoot  constitutes  assault  with 
eadly  weapon. — People 


lelther 


iarch- 


warrant  prepared  by  the  city  recorder,  but 
never  Issued  to  any  offlcer  authorized  to 
execute  the  same,  nor  the  suspension  of  a 
sentence  Imposed  upon  defendant  upon  a 
former  plea  of  guilty  to  a  charge  of  violat- 
ing the  liquor  ordinance  ot  a  city,  consti- 
tuted any  authority  on  the  part  ot  the  city 
recorder  for  Invading  the  defendant's  prem- 


B  and  s 


duct  constituted  i 
the  city  recorder,  and  the  de 
Justllled  In  resisting  the  aam 
Ross.  19  Cal.  App.  489.  128  Pac. 

proved.— People   v.   Forney,  81 


;  but  t 
on    the 


23 
6S0. 

fiSl. 

32 

;    Pe 
Pac. 

ople    v.    i 
8S6. 

2S.     la 
J>rr  Is  n 
by   Jury, 

tea 

1    la    pradaaa 

required  to  be 

Cal,  . 


'.   318, 


I  Pac.  792. 


rs.  64,  6G,  this  note. 

Km  ta  Dalaaded  gva  aot  brlag  a  daager- 

■  naapoa,  see  par,  66,  this  note. 

14.     Preseat     abllliy     to     eoMBtt     aaaaall 

ist    be  proved. — People  v.    Forney.  81   Cal. 
lis,    22    Pac.    481;    People    v.   Savercool, 


81  Cal.  660,  661. 

36.      Instructii 

ent  ability  to  cc 


t  violent  Injury  on  per- 
nd  having  with  him 
hea    toward    such    other 

weapon,  assault  Is  com- 
h  person  la  prevented 
ling    weapon    before    he 


■adllr  la- 
nder this 
I,— People 

V.  Turner,  66  Cal.  840,  642,  4  Pac.  863:  dis- 
tinguishing People  V.  Vanard.  8  Cal.  66» 
(decided  before  such  amendment);  followed 
and  approved  In  Kx  parte  Mitchell,  70  Cal. 
1,   2,  II   Pac.  4B8. 

le.  Assault  with  deadly  weapon  with 
Intent  to  do  frreal  bodily  harm  Is  completed 
t>y  assault,  weapon,  and  Intent,  Intent  c 
Btltutlns    very    gravamen    < 


-.  Bird,  80  Cal.  7.  8, 


being  guilty  of  a 
he  having  presei 
People  V.   Pape,   I 


as  Jusllfled  In  resisting 
temptlnB  to  escape  from 
,   Denby,    108   Cal.   64.   ST. 


offense,    and 


'..  this  note. 
(a   dnmkannea: 
inte,  1  22.  and  n 
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ASSAULT  WITH  DBADLY  TVEAPOK — SBl^-DEF-BNSB. 


38.  Same  —  Srlf-drtFBac. — Intentions  0( 
proiecutInK  wltnesB  as  to  use  of  az  which 
h«  carried,  whether  for  purpose  of  cutting 
down  fence  or  attackinK  defendant,  were 
Immaterial  as  to  question  o(  self-defense. 
as  Question  was,  How  did  his  acts  appear 
to  defendant  as  reasonable  man? — People 
*.  Fltchpatrlck,  lOfi  Cal.  ISC,  IBS,  SB  Pac. 
■  05. 

as.  Assault  with  deadly  weapon  Is  not 
Justified,  although  defendant  was  acting 
under  reasonable  apprehension  of  great 
bodily  Injury,  unless  use  of  deadly  weapon 
was  necessary  to  prevent  Injury,  and  It 
is  for  Jury  to  determine  whether  his  acts 
were  necessary,  and  therefore  JuslKlable.— 
RodriKO,   B9  CbI.   <01,   6DI.  II   Pac. 


Peopli 
181. 

det»uc  4n  People  r.  lama.  ST  Cal.  115, 
proved. — People  v.  Quidica,  71  Cal.  ttt,  228, 
IB  Pac.  44. 

See,  ante,  i  19T,  and  note. 

As  to  B«U-4e(enae  la  amBBlt  by  ■■•  •' 
deadly  weap«>,  see  brief  In  69  L.  ft.  A.  ISG. 

41.  Samr— TkT«B«a  alaae  nlU  >ot  inatlfr 
Bsaaalt  with  deadly  wcapaa,  and  although 
they  are  admissible  as  evidence,  yet  some 
act   Indicating  danger  to  defendant  as  rea- 

Lynch.  101  Cal.  12S.  130,  IB  Pac.  860. 

4S.  SBBie — Treapasser  o>  train  la  aat  Jiu- 
tided  Ib  akooltnc  when  he  could  get  safely 
oft  and  avoid  stiootlnK. — People  v.  Douglass, 
87  Cal.  281.  286.  26  Pac.  IIT. 

43.  WnpoB — Aa  to  wkat  la  a  deadly.— 
A  deadly  weapon  Is  one  likely  to  produce 
death  or  great  bodily  Injury. — People  v. 
Fuqua.  GB  Cal.  245.  247;  People  v.  Franklin, 
TO  Cal.  641,  B43,  11  Pac.  197;  People  v. 
Leyba,  74  Cal.  10T.  408,  IB  Pac,  ZOO:  People 
V.  Valllere,  128  Cat.  676.  BT8,  BE  Pac.  412. 
See   People   V.    Perales,   141   Cal.    5B1.   BBS,    TS 


Pac.  170; 
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Bep.   S28;   State   v.   Godfrey,   17   Ore 

Am.    St.    Rep.    880,    20    Pac.    826;    Wilson    v. 

State,  15  Tex.  App.  150,  1E5. 

44.  Kamr — Deadly  we«t»B  la  BBytblBiT 
with  which  death  may  easily  and  readily  be 
produced.— Ac  era  v.  United  States,  164  U.  S. 
888.  41  U  ed.  481,  17  Sup.  Ct.  Rep.  91. 

Aa  la  what  are  deadly  weapoaa,  see  Kerr 
on  Homicide,  p.  21. 
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40.     Saaie  —  Sane  —  CoaHa     take 
MHcalaanrr   of   fact   thai    satae   neap 

Ceadly   or  dangerous,  and   (act  need 


47.  Whetlier  weapon  with  which  Injury 
Is  inflicted  Is  deadly  depends  upon  manner 
of  Its  use,  rather  than  Its  Intrinsic  charac- 
ter.—BDge  T.  State.  20  Fla.  T42,  51  Am.  Rep. 
628;  State  v.  Norwood.  115  N.  C.  789.  44 
Am.  St.  Rep.  498,  SO  8.  K  TI2. 

48.  Whether  particular  weapon  used  la 
deadly  or  otherwise  is,  in  many  cases, 
question  for  Jury,  to  be  determined  from 
description  of  weapon,  manner  of  Its  use. 
naturo  and  locality  of  the  wound,  and  the 
other  clrcumBtancas  proved. — Tesney  v. 
State,  T;  Ala.  38,  29. 

4S.  Whether  weapon,  not  necessarily 
dangerous,  is  a  dangerous  or  deadly  one. 
is  matter  of  proof,  and  depends  In  some 
cases  upon  manner  In  whiah  It  Is  used  or 
attempted  to  be  used. — Hunt  v.  State.  I 
Tex.  Ct.  App.  eeS;  Wilson  v.  State.  IE  Tex. 
Ct.  App.  ISO.  165. 

BO.  B*mt^9mtmti-^mrj  arc  JudKCa  as  to 
whether  weapon  was  or  was  not  deadly 
weapon. — People  v.  Puqua.  GB  Cal.  245,  241; 
People  V.  Rodrlgo.  69  Cal,  601,  8  Am.  Cr. 
Rep.  58.  11  Pac.  481;  People  v.  UcFadden, 
GG  Cal.   44S.    4  Pac.   421.     See  Mlaa.  State  T. 


Dine 


1    Mtni 


407.      N.    C.   I 


I  U  87;  State  v.  Collins. 
8  Ired.  (N.  C.)  L.  407;  State  v.  West.  61 
N.  C.  (6  Jones)  505.  Ebc  Rex  v.  Grice, 
T  Car.  &  P.  SOI,  82  Gng.  C.  L.  T44. 

Bl.  Sam* — Uae  t*  whleh  put  may  dc(«r- 
■iIbb  chararter  of  weapoa  as  deadly  or 
otherwise. — See  para.  44-84.  this  note. 

03.  SaMe  —  Weavoaa  that  are  deadly 
wea«DBs,  IUaatratlow>^-AB  ax  la  a  deadly 
weapon.— People  v.  Guidice.  7S  Cal.  !2«, 
15  Pac.  44;  Dollarhlde  v.  United  States,  I 
Mor.  (Iowa)  238,  80  Am.  Dec.  400:  State  v. 
Ostrander.  18  Iowa  485. 

Aa  lo  hatehet  belas  a  deadly  weapon,  see 
par.  71,   this  note. 

62.  Whether  an  ax  Is  deadly  weapon  In 
particular  case  will  depend  on  mode  In 
which  It  Is  used,  but  where  blow  was 
struck  with  force  intended  to  be  suRIcient 
to  disable  antagonist,  actually  knocklnit 
him  down.  It  was  deadly  weapon. — People 
V.  Guldlce.  73  Cal.  S28,  22T,  15   Pac.   44. 

S4.  Sane— Same— Blacklaek  (eaee-yole 
may  be,  but  not  necessarily  eueh. — Wilson 
V.  Slate,  15  Tex.  Ct.  App.  160,  155  (because 
"It  mlRht  have  been  so  large,  heavy,  and 
unwieldy  as  to  be  harmless  in  the  hands  of 
a  man;  or  it  might  have  been  so  small  or 

Aa  to  aay  "keavy  woadea  adek"  kclks  a 
deadly  weapoa,  see  par.  12,  this  note. 

As  ta  stick  aa  a  deadly  weapoa,  see  pars. 

81.  92,   this  note. 

Oa.  Saiae^>Saai* — Blodseoa,  gun,  or  pis- 
tol used  as  a. — See  par.  05.  this  note. 

BS.  Sasif — Sam* — Bottle  may  be  a  deadly 
weapon.— WllBon  v.  State,  S3  Oa.  217. 
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Tit.  VIII,  ck.IX.1  DEADLY    WEAPON — " 

ST.     Sawc  ^  Saar  —  Bowlf-knirc      is     a 

deadly  weapon. — Buchanan  v.  State.  21  Oa. 
2ttS. 

\m  to  kalle  u  ■  dradir  neapan,  see  pars. 
IS.  el  aeq..  this  note. 

3S.  Saa>«  —  »•■•«  —  Brlckbnt  welgrhlns 
about  Ave  pounds  Is. — People  v.  Fahey,  t* 
CaL  Hi.  30  Pac,  lOSO. 

to.  Sane  —  Sbbp  —  Braaa  kaneklea  are 
cteadly  weapon. — WIIKi  v.  State,  t  Toe.  CL 
App.  34;  Ballard  v.  State  (Tex.  March  It, 
1890),  IJ  S.  W.  074. 

M.  SaBie~9uie_Chlael  Is  a  deadly 
weapon. — Com.  v.  Branahan.  71  Ky.  (8  Bush) 
387. 

ei.  SamF— Same — CInb  w  atlok  which 
would  knock  a  person  down  mtght  wel!  be 
assumed  to  be  a  deadly  weapon. — People  v. 
Arnold,  lie  Cal.   881.   688,  4B   Pac.   803. 

See.  also.  par.   91,  this  note. 

As  t*  blarkjaek  feaer-»al«  belac  a  deadly 
n«a»oa,  see  par.  64,   this  note. 

Aa  ta  aay  oheavy  wsaJea  sllek"  belas  ■ 
deadly  wniwa,  see  par.  T3,  this  note. 

Aa  to  stick  aa  ^arngmam  irearoa,  see  par. 

•3.     Saaae  _  Sane  —  Flat     mat     a     deadly 

iveapaa,  and  the  strlkinK  of  another  with 
the  flsC  would.  It  such  an  act  did  not  result 
In  death,  amount  to  simple  assault  and 
battery;  it  death  result,  it  will  be  man- 
alaushter.— People  v.  Munn,  «E  Cal.  ill,  111, 
6  Am.  Cr.  Rep.  431.  3  Pac.  SGO. 

ea.  Crltlelaaa  vf  dUtlHctlOB  drawn  In  this 
case,  making  the  oFCense  of  the  lower 
(trade.  Is  deservedly  criticised  In  note  S  Am. 
Cr.  Rep.  4tG,  43S. 

«4.  SaBc — Sauev— fiaa  ar  platsl.  laadrd. 
Is  dangerouB  weapon— People  v.  Jacobs.  29 
Cal.  &T9;  People  v.  Consleton,  44  Cal.  9S. 
Ga.  Prior  v.  State.  41  Qa.  IS6.  lad.  ARse  v. 
.State.  Si  Ind.  340.  Mass.  Commonwealth  v. 
White,  110  Maas.  407;  Commonwealth  v. 
Fenno.  IZG  Mass.  387.  Hlaa.  State  v.  Shen- 
ton.  Zi  Minn.  311.  Ho.  State  v.  Painter.  67 
Mo.  84.  N.  C.  State  v.  Huntley.  3  Ired.  L. 
<N,  C.)   418,  40  Am.  Dec.  416. 

Aa  ta  vlatol  as  a  deadly  weapva,  see  par. 
84.   this  note. 

Aa  ta  polallas  laaded  iraa  at  itenoa  with 

65.  May  be,  according  to  Its  size  and 
manner  of  ualng  It. — People  v.  Jacobs.  29 
Cal.  579;  Shadle  v.  State,   34  Tex.  672. 

K.  Bmmm — Sane^Saiae — Laloaded,  not  a 
deadly  weapon.^People  v.  Sylva,  143  Cal. 
62,  76  Pac.  814.  Except  when  used  as  a 
bludgeon.— Allen  v.  People,  83  111.  610: 
Commonwealth  v.  Fenno,  125  Mass.  387, 
389;  State  v.  Prankltn,  3fi  Tex.  ISB;  Jen- 
kins V,  State,  28  Tei.  App.  86. 

Aa  ta  Dae  af  aaloaded  kbs  «r  plalal  aa  a 
blBdcc«a.  see  par.  £S,  this  note. 

m.  Saaie — Same — Sane— PreanaiKloa, — 
Though  there  was  no  evidence  that  rlBe 
used    was    loaded,    it    was   Dot    error    to    In- 
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struct  that  law  will  presume  that  It  was 
loaded, — McNamara  v.  People.  24  Colo.  61. 
86,  48  Pac.  541. 

dS.  Sane— Saaie-~Sane— ttscatlaa  of  law 
ar  fact. — The  character  of  weapon  Is  ordi- 
narily pronounced  by  law,  .There  may  be 
cases  in  which  Its  character,  whether 
deadly  or  otherwise,  depends  on  manner  In 
which  It  Is  used,  and  becomes  mixed  ques- 
tion of  law  and  fact.  In  which  case  charac- 
ter of  weapon  must  be  left  to  determina- 
tion of  Jury,  under  proper  instructions, — 
People  V.  Fuqua,  58  Cal.  246,  247;  People  v, 
Leyba.  74  Cal.  407,  408.  1«  Pac.  200. 

ee.  Question  whether  pistol  at  given 
rang'e  would  ordinarily  have  produced 
death,  so  as  to  be  deadly  weapon,  la  prop- 
erly left  to  Jury  aa  question  of  fact. — Peo- 
ple T.  McFadden,  66  Cal.  446,  446,  1  Pac. 
421. 

TO.  Sane — Sane — Gaapawdcr  Is  a  deadly 
weapon,  when  exploded  with  evil  intent, — 
People  V.  Paps,  ■«  Cal.   366,  368,  6  Pac.   621. 

State  V,  Sebastian,  81  Ala.  E14. 

As  to  ax  as   ■  deadly   wea^oa,   see   pars. 

52.  63,   this  note. 

7%  Sane — San^^Heavy  waaden  stlek" 
is  not.  ex  vl  termini,  a  deadly  weapon  nor 
a  deadly  Instrumentj  nor  Is  It  necBSSsrlly  a 
means  likely  to  produce  great  hodlly  in- 
jury; nor  does  this  description  suiflce  to 
show   that   it   Is   either.      The    term   "heavy" 

which.  In  the  bands  of  a  boy  or  feeble  per- 
son, would  be  considered  heavy.  In  the 
hands  of  a  robust  person  would  be  deemed 
light.  Again.  It  might  he  heavy  and  yet  so 
large  and  unwieldy  as  to  be  useless  in  the 
hands  of  a  powerful  man. — People  T. 
Perales,   141   Cal.  681,   B84.   76  Pac.  170. 

Aa  to  blnekjaek  feaev-pale  kela*  ■  deadly 
weapon,  see  par.  64,  this  note. 

Aa  to  rlBb  or  allek  being  a  deadly  weapoa, 
see  par.  61,  this  note. 

see  par,  65,  this  note. 

As  to  •Ick-haadle  belBC  a  deadly  weapaa, 
see   par.   82,   this   note. 

As  to  pllehfark-kaadle  bclaa;  a  deadly 
weapon,  see  par.  87,  this  note. 

As  ts  skavcLbaadle  belns  a  deadly 
weapoa.  see  par.  90.  this  note. 

Aa  to  Btiek  aa  a  daacenHM  weapoa.  see 
par.  91,  this  not«. 

TS.  Sane — Sane  .Hotaeakoe  may  be  a 
deadly  weapon. — Reg.  T.  Shay,  S  Allen 
<N.  B,)  129. 

T4,  Sanr— Same — Iraa  bolt,  rod.  or  pin 
may  be.  when  used  by  thrusting,  whether 
the  point  be  sharp  or  not,  under  a  statute 
making  it  an  ollense  to  "shoot,  stab,  or 
thrust  any  person  with  a  dangerous 
weapon." — State  v.  Lowry,  82  I*,  Ann.  1224. 

18.  Sane — Same — Iro>  welgkt,  weighing 
four  pounds,  may  be.- Mlllner  T.  Fahey,  3( 
Qa.  r- 


<.  par.  14,  this  D 
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TC  Smhv  —  aame  —  Kalte  la  a  deadly 
weapon. — People  y.  Llghtner,  49  CkI.  tst, 
aZB;  People  v.  Franklin.  70  Cal.  «1.  11  Pae. 

797;  People  v.  Nlhelt,  144  Cal.  100.  201.  TT 
Pac.  916.  HI>B.  State  7.  Henn,  S9  Minn. 
478,  40  N.  W,  B7!.  Ne».  State  T.  Collyer,  17 
Nev.  17E,  30  Pac.  R91,  BSG.  M.  H.  Territory 
T.  Armljo.  T  N.  M.  B71.  ST  Pac.  HIT.  Te«. 
BriBSB  V.  State,  6  Tex.  Ct.  App.  144:  Persu- 
■on  V.  SUte,  8  Tai.  Ct.  App.   (04, 

77,  With  B  blade  three  Inches  long  la,— 
BriBSB  V.  State,  B  Tex.  Ct,  App.  144. 

IS.  -WHb  a  blade  five  or  ali  Inches  Ions 
Is.— PeopI«  V.  L«yba,  74  GaL  407,  Ifl  P«g. 
200. 


80.  Same  —  SaBe  —  laBie  —  Poeket-knlfc 

may  be. — Sylvester  v.  State,  Tl  Ala.  IT 
(Instructions  that  not  a  dangerous  weapon 
erroneoue);  Tesney  t.  State.  77  Ala.  33.  19, 

81.  Sn^e — Sbk^— Llfe-ymteeter  may  be. 
State  V.  Hli,  g  Rob,    (La.)   G49. 

82.  game— Same — Plek-handle  Is.— Peo- 
ple T.  Fuqua,  58  Cal.  145,  246:  State  v. 
Smith,  Tl  Qa.  31. 

Aa  ta  elab  or  stick  bclBC  dcodir  vrtmpnm, 
see  par.  61,  this  note. 


— PlB— Dre«ataK-glB  or 
halrvla  may  be  a  deadly  weapon. — State  v. 
Norwood.  116  N.  C.  789,  44  Am.  St.  Rep. 
498,  10  8.  v.,  712  (when  poked  down  the 
throat  of  an  Infant  by  parson  with  a  homi- 
cidal  Intent). 

M.  SaBe  —  San*  —  Plalol  as  deadly 
weapon. — People  v.  McFadden.  G5  Cal.  44G, 
448,   4   Pac.  411. 

Aa  to  «■>  am  m  deadly  tfrapaa,  see  pars, 
84,  «5.  this  note. 

Same — Ualoaded  not  a  deadly  weapon, 
see  pars.  44-60,  this  note. 

85.  Same — SaBe — Plalol  or  gam  naed  aa 
a  blndKeoB  may  be.— See  par.   6G,   this  note. 

Aa  to  elab  or  atlek  betas  a  deadly  neapoa, 
see  par.  61,  this  note. 

fW.  Same — SMBe-^Pltchfork  is  a  deadly 
weapon. — State  v.  Beverlln.  SO  Kan.  611.  1 
Pac.  630:  HcReynolds  v.  Slate,  4  Tex.  Ct, 
App.  317. 

ST.  Sane  — Saaie  — PKehlork-haadle  Is 
not,  within  the  statute.— Filklns  v.  People, 
69  N.  Y.  101,  2G  Am.  Rep.  143;  People  V. 
Casey.  72  N.  Y.  331;  People  ▼.  Hlckey,  11 
Hun  (N.  T.)  631. 

Aa  t*  heavy  atlok  belns  deadly  weopo*. 
see  par,  72,  this  note. 

Aa  ta  plck-baadle  betov  a  deadly  wea»aa, 
see  par.  81.  thlR  note. 

SH.  Sane — SaBO— Pocket-kalfo  may  be. 
— See  par.  80,  this  note. 

B>.  Sbbic — SaBBe— ahoTol  may  be. — Peo- 
ple y.  Weir.  10  Cal.  App.  460.  462,  102  Pac. 
639;  State  v.  Beadon,  IT  8.  C.  66. 


— Smith  T.  State,  78  Oa.  (1;   People  ».  Com- 
■tock,  41  Mich.  tSO,  11  N.  W.  617. 

Aa  to  vick-baadle  belas  a  deadly  weayoa, 
see  par.  82,  this  note. 

Aa  la  vttchfork-baBdIe  beins  a  deadly 
weapoB,  sea  par.   BT,  this  note. 

Bl.  Saat — Save — SyrlBK-Vaa  Is  a  dan- 
Kerous  weapon. — Simpson  v.  State.  61  Ala. 
1.  3t  Am.  Rep.  1.  See  Schuerman  T.  Schar- 
fenbers,  168  Ala,  337,  136  Am.  SL  Rep.  74. 
19  Ann.  Cas.  937,  14  U  R.  A.  <N.  S.)  369,  GO 
So.   13  G. 

See,  also,  notes  20  L.  R.  A.  166;  14  L.  R.  A. 
(N.  S.)  347. 

9X  Bmmt—Smmr — Sllek  vay  be.  but  Is 
not  necessarily  such. — People  v.  Conistock, 
49  Hich.  330,  13  N.  W.  617. 

Aa  to  elab  or  stick  bclav  deadly  neayoa. 
see  par.  61,  this  note. 

Aa  to  **heaTy  Wftftdea  stlek"  belac  ■  daa- 
iwreaa  wca|M>a>  see  par.  7t,  this  note. 

lae— Stock  Ibb      «lled      with 
rater,  aa  deadly  weapon. 

See  par.  9),  this  note. 

M.  Saate — Saai« — Stoae  or  Iroa  welRht 
may  be. — Bilge  v.  State.  10  Pla.  741,  Gl  Am. 
Rep.  628:  Coleman  y.  State.  26  Oa.  70:  Brown 
V.  State,  GB  Oa.  112;  State  v.  Dlneen,  10 
Minn.  407;  Regan  v.  Slate.  46  Wis.  266. 
60  N.  W.  187. 

Aa  to  IrOB  weight  helag  a  deadly  nea»aa. 
see  par.  7G.  this  note. 

00.  Same  —  Saaie  —  Saaie  —  Stoae  three 
laehea  wide,  nine  Inches  long-,  and  one  and 
a  hair  or  two  Inches  thick  may  bo  a  deadly 
weapon.— Acres  v.  United  States.  164  U.  S. 
388,  41  L.  ed.  431,  17  Sup.  Ct.  Rep.  91. 

M.  Same  —  Same  —  Weight,  Iron,  four 
pounds,  may  be. — See  pars,  7G,  94,  this  note. 

97.  Same — Same — Whip,  rawhide,  as  a 
dangerous  weapon  capable  of  Inflicting 
great  bodily  harm. — People  v.  Brown.  — 
Cal.  App.  — ,  IBS  Pac.  B29. 

•8.  Throwlag  a  Chlaamna  oat  of  a  third- 
story  window  of  a  building  will  Justify  a 
verdict  of  guilty,  under  Penal  Code,  section 
24E. — People  v.   Emmona,  81  Cal.   487. 

Aa  to  "hy  aay  meaaa  or  force,**  see  par. 
8,   this  note. 


People  v.  Murat,  46  Cal.  181;  People  v.  Hal- 
lana.  69  Cal.  364;  People  v,  Emmons,  61 
Cb.1.  487;  People  v.  McFadden,  86  Cal.  44S, 
4  Pac.  431;  People  v.  Pape,  68  Cal.  886.  S 
Pac.  621:  People  t.  Rodrlgo,  69  Cal.  601,  8 
Ara,  Cr.  Rep.  63,  11  Pac.  481:  People  v. 
Franklin,  70  Cal.  641,  11  Pac.  797;  People 
V.   Leyba,    74  Cal.   407,   16    Pac.    200. 

ISO.  AsaaaH— To  e«mml(  Fotabcrr.- In- 
dictment for  assault  with  deadly  weapon, 
with  Intent  to  rob,  charging  that  defend- 
ant did  make  assault,  sufficiently  charges 
nature  of  act  as  being  what  law  consti- 
tutes an  assault. — HcNamara  v.  People.  24 
Colo,  86,  48  Pac.  G41,  6G1. 
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WITH  DEADLT   WBAPOlV— INDICTMENT. 


ante.  1  280,  note  Part  IV. 

t»t.  Sbbm— To  d*  badllr  ham.— An  In- 
dictment charKlng  asaaull  with  Intent  to 
do  bodily  harm  upon  person  o[  another 
charges  simple  aasault. — People  v.  Martin, 
47  Cal.  111. 

1<»3.  ChBFstas  BTcat  Iwdllr  laJniT— Br 
uaaalltBc  apoa  aaked  body  wltk  rawkMe 
wkip  with  a,  force  likely  to  produce  great 
bodily  harm,  and  cbargingr  that  the  body 
of  the  person  assaulted  was  beaten,  bruised, 
and  cut,  sufflciently  charKes  [he  offense  de- 
nounced In  the  above  section.  The  court 
naylng:  that  "It  is  difficult  to  perceive  that 
in  the  Ihatant  case  languaKe  could  have 
.  been  selected  better  adapted  for  the  pur- 
pose of  acquainting  defendant  with  the 
charg-e  of  which  be  was  accused.  The  al- 
legations as  to  the  force  with  which  the 
rawhide  whip  was  used,  togrether  with  the 
particular  circumetancea  of  the  offense, 
clearly  distinguishes  this  case  from  the 
charge  In  People  v.  Perales.  HI  Cal.  8S1. 
76  Pac.  no,  and  brings  it  within  Che  rule 
announced  in  that  of  People  v.  Bmmona,  81 
Cal.  «T."— People  v.  Brown,  —  Cal.  App.  — , 
III  Pac.  S». 

loa.  ChararlaK  t>  seaeral  tcrau  asuntt 
with  ■deadly  vreapan." — An  Indictment 
charging  this  offense  Is  sufficient  If  In 
l!'eneral  terms  It  avers  assault  to  have  been 
made  "with  a  deadly  w  e  a  p  o  n."  The 
weapon,  by  name,  does  not.  In  such  case, 
became  necessary  Ingredient  of  the  crime, 
but  nature  of  weapon,  as  being  deadly  or 
otherwise,  Is  atone  important;  and  it  Is  es- 
sential to  aver  It,  in  some  appropriate  way, 
to  have  been  deadly  In  Its  character. — Peo- 
ple V.  Congteton.  44  Cal.  9t.  See  People  v. 
MuraC,  45  Cal.  2BI,  284;  People  v.  Villarlno, 
66  Cal.  228.  229,  5  Pac.  1S4:  People  v.  Pape. 
86  Cal.  3S8,  367.  E  Pac.  831;  People  V,  Saver- 
cool,  81  Cal.  (EO,  (El,  12  Pac.  8E6. 


109,   1 


this  n 


'    to 


,  this 


>    •!    wcs 


e  af  weapon,  see  pars.  1 


104.     CkarKfBK     affvaac     la     laasMse     af 

■eetlOB  la  sufficient. — People  v.  Turner,  6S 
Cal.  BID,  E12,  4  Pac.  EGS;  People  v.  Forney, 
81  Cal.  118,  119,  2Z  Pac.  481;  People  v. 
Savercool.  81  Cal.  650,  IGl.  22  Pac.  868; 
People  V.  Perales,  141  Cal.  581,  SS3,  75  Pac. 
170. 


lOB. 


larh  it  does  not  charge  Intent 
assault  and  present  ability  to 
■People   V.    Porney,    81    Cal.    118,    119, 


23  Pac.  ' 

lOE.  Information  charging  defendants 
with  eelilng  prosecuting  witness  and  throw- 
ing him  out  of  third-story  window,  charges 
offense,  under  this  section  of  the  Penal 
Code. — People   v.   Emmons,    81    Cal.    48T,    488. 

107.  Indictment  charging  that  defendant, 
being  armed  with  deadly  weapon,  did  as- 
sault, with  Intent  to  do  sreat  bodily  Injury. 
Judgment    for    felonious 


451,  ' 

108.  CkarclBc  altlaiate  faeM.--An  Infor- 
mation which  charges  ultimate  fact  con- 
stituting offense  of  assault  with  deadly 
weapon  In  language  of  section  of  Penal 
Code  defining  the  offense,  la  sufficient;  while 
probative  facts,  such  as  Intent  with  which 
assault  was  made,  the  present  ability  to  do 
great  bodily  injury,  and  kind  of  weapon 
used,  need  not  be  alleged,  being  matters  of 
proof  only.— People  T.  Savercool,  SI  Cal. 
E50,  22  Pac.  856. 

ie».  DeacrtptlaB  t  weapaa,— In  an  in- 
dictment for  an  assault  with  a  deadly 
weapon,  to  wit,  "a  large  shovel"  the  only 
effect  of  the  quoted  words  In  the  Informa- 
tion waa  to  confine  the  prosecution  to  prove 
that  the  assault  was  made  with  the  instru- 
ment described  and  not  with  some  other, 

People   V.    Weir,    JO   Cal.    App.    180,    16*,    102 

Pac.  Et9. 


110.     Sai 


well-reeacBl*ed  neaalag,  and  therefore.  It 
is  sufficient  to  uae  that  term  in  an  Indict- 
ment without  rurther  description  of  the 
particular  instrument  employed. — People  ¥. 
Weir,  10  Cal.  App,  160,  181,  102  Pac.  529. 

*aF«la»  ue  of  "deadly  weapon,"  see 


par.  1 
111. 


I,  this 
Nala 


renise. — Indlc 


lent 


charging  defendant  with 
deadly  weapon,  with  Intent  to  Inflict  upon 
person  of  another  bodily  injury,  and  there 
appearing  no  considerable  provocation 
therefor,  is  sufflclent,  without  alleging  that 
it  was  felony  or  misdemeanor.— People  v. 
War.  20  Cal.   117,  J30. 

111.  Nataiv  of  weapaa— It  1>  esaeatlnl 
*"  aver  It,  in  some  proper  way,  to  have 
been  deadly.— People  r.  Congleton,  44  Cal 
92,   94. 

Aa  to  deaerlplloa  of  weapon,  see  para 
109,  110.  this  note, 

113.  "Deadly  weapon"  has  precise,  well- 
recognized  meaning,  and  nature  of  such 
weapon  aa  being  one  likely  to  produce  great 
bodily  Injury  Is  well  understood.  Being 
expressly  declared  by  statute  specific 
mcana.  use  of  which,  in  making  assault, 
shall  constUuIe  an  offBnae.  It  may  be 
charged  In  language  of  statute.— People  v 
Perales,   141  Cal.  581.  683.  76  Pac.  170. 

114.  Information  which  charges  that  as- 
ada  with  deadly  weapon  is  suf- 


flcler 


vercool,   81   Cal.   660,   861,   32  I 
HE.     Infon 


iople    V. 


vlth  t 
Is  not  defective  In  failing 
sault  was  with  deadly  weapon,  Important 
part  of  averment  being  that  weapon  was 
deadly,  and  such  averment  Is  sufficient  — 
People  V.  Pape,   81  Cal.   S88,  867,  5  Pac.  621. 
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ASSAULT  •wrrm    deadly    WEAPON-^VIDIIillCB. 


[Pl.t. 


t  charg-fnB  defendant  with 
assault  with  Intent  to  Inflict  upon  person 
ot  another  bodily  Injury,  wllh  certain  pis- 
tol, etc.,  IB  defective,  tn  failing  to  charge 
that  Huoh  pistol  was  deadly  weapon,  or 
facta  which  Bhow  that  It  was  deadly 
weapon. — People  v.   Jacobs,   23   Cal.   BT9. 

IIT.  Information  charginK  assault  by 
means  likely  to  produce  great  bodily  Injury, 
to  wit.  with  a  brickbat  weighing  about  five 
pounds,  ohargea  offense,   under  this  section. 

People  V.  Fahey,  6<  Cal,  3*2,  30  Pac.  1030. 

119.  Pemon  aaMinlted — AUegatiOB  as  to. 
— An  Information  charging  that  assault 
was  committed  upon  person  of  one  C,  suf- 
ficiently charges  that  It  was  human  being 
that  was  asaauUed.— People  v.  Porney,  81 
Cal.  118,  ll»,  22  Pao,  481;  People  T.  Saver- 
cool,  81  Cal.  B60,  661.  22  Pac.  8E6. 

As  to  commitment  falllBg  to  Ktvt  corrpet 
name  of  prrsoB  aaaanlted  being  fatally  de- 
fective, see  par.  148,  this  note. 

IIB.  Pravocatlon — AllcsalioB  ■■  to  nn- 
meetmatirr- — Indictment  for  assault  with  In- 
tent to  do  great  bodily  Injury  need  not  con- 
tain allegation  that  sam«  was  committed 
without  considerable  provocation,  though 
such  language  la  used  in  statute,  alnoe  It 
does  not  enter  Into  fist  of  offense. — People 
V.  Nugent.  4  Cal.  341,  followed  In  People  v. 
Vanard,  6  Cal.  C62,  &G3. 

IV,  EVIDENCE. 
Aa  (o  evIdrBee  of  other  crimes  to  prove 
defeadBBt's  nrascetlOB  tvltfa  asBBDlt  wlik 
deadly  weapon,  see  valuable  and  exhaustive 
note  62  K  R,  A.  193-367.  particularly  p.  314. 
120.  AdmUalblllly. — Evidence  ot  threat 
made    by    prosecuting    witness    against 


124.  Under  indictment  charging' assault 
with  knife,  evidence  that  defendant  had 
pistol  Is  In  ad  mlBslble.— People  v.  Wong  Ah 
Leong.  »S  Cal.  440.  412,  34  Pac.  lOB, 

IJB.  Evidence  that  pistol  was  discharged 
by  defendant  after  having  been  pointed  at 
prosecuting  witness  is  admissible  to  show 
that  It  was  loaded,  since  if  It  was  not 
loaded  there  was  no  assault. — People  v. 
Wells,  146  Cal.  118,  140.  78  Pac.  470. 

lae.  CkBraeter  at  wcapoB — Isfctred  from 
woBBd  Inflicted. — Upon  the  trial  of  an  In- 
dictment charging  an  assault  with  a  deadly 
weapon  with  an  Intent  to  do  great  bodily 
harm,  the  character  of  the  weapon  may  be 
inferred  from  the  nature  ot  the  w,ound  In- 
flicted, or  other  Indicia,  where  theae  are 
shown    by    the    evidence,    even    thougb    the  ■ 

be  not  proved  by  the  prosecution. — State  v. 
Jukanovich,   46  Utah  372.   140  Pae.  289. 

12T.  Character  ot  wound  and  testimony 
of  physician  may  be  sulflclent  to  establish 
the  fact  that  assault  was  committsd  with  a 
deadly  weapon. — People  v.  Kerr.  IS  Cal. 
App.   2J3,   114  Pac.   681. 

128,  From  the  showing  made  as  to  the 
nature  and  severity  ot  the  wounds,  it  was 
held  that  the  Jury  were  warranted  In  con- 
cluding that  a  deadly  weapon  was  em- 
ployed   In    producing    the    same. — People    v. 


jrior  t 


;cd  as 


lault. 


..  296.  114  Pac,  800. 
pistol     aftei 


is    Immaterial. — People    V.    Lynch,    10 
220,  230,  36  Pac.  860. 

Aa  to  evidence  at  iBtoxtcBtlon  being  In- 
Bdmlaslble,  see  pars.  132,  133.  this  note. 

111.  Brass'kBHekles — Being  found  npoB 
persOB  of  defendant  charged  with  assault 
with  a  pistol,  permitting  offlcer  to  testify 
to  finding  brass  knucliles  is  harmless  error, 
People  v.  Wells.  146  Cai.  138,  78  Pao.  470. 

122.  BBrden  of  proof— Does  not  sklft 
when. — In  prosecution  for  assault  with 
deadly  weapon,  it  defendant  relies  upon  no 
separale,  distinct,  or  Independent  fact,  but 
confines  his  defense  to  original  transaction 
on  which  charge  Is  founded,  with  Its  ac- 
companying clroumstanceH,  burden  ot  proof 
never  shifts,  but  remains  upon  government, 
beyond  reasonable  doubt. — People  v.  Rod- 
rlgo.  69  Cal.  601,  8  Am.  Cr.  Rep.  63,  11  Pac. 
481  cited  88  Cal.  423,  See  State  v.  Herron. 
12  Mont.  230,  33  Am,  Ht.  Hep.  6T8.  S80.  29 
Pac.  819. 

123.  Where  weapon  alleged  to  be  deadly 
weapon  was  stocking  filled  with  salt  and 
plaster  hardened  with  water,  questions  as 
to  whether  person  could  kill  another  with 
such  wsapon,  and  whether  It  was  deadly 
weapon,  were  proper. — People  v.  Valliere, 
123  Ca'.  678,  678,  66  Pac,  433, 


1X9.     DUO      _ 

therewith,  admissible  for  purpose  of  show 
Ing  pistol  was  loaded.— People  v.  Wells. 
146  Cal,  138,  78  Pac.   470. 

ISO,  BvideBee  ot  prrvlOBS  expreasloBS  of 
kostlllty  on  the  part  of  defendant  against 
complaining  witness  are  admissible  as  tend- 
ing to  show  malice  and  motive.  Objections 
to  their  remoteness  goes  to  weight  ralher 
than  Bdmlsslbillty. — People  v.  Plercy,  IS 
Cal.  App.  16.  lis  Pac.  322. 

131,     Fact      that      the      defendai 


leld  r 


violence  ac 
conduct  le.s 


15,  116  Pa. 

I.  322. 

iDsieat 

Ion— Evidence    of 

■Ible  nbra 

..—Evidence 

of 

intoxlcat 

ion  of  de- 

.Idered.— 

People    V. 

Franklin, 

70  Cal 

..  611, 

643 

,  11  Pac. 

T97. 

prosecutio 

tor     aSBB 

,ult     with 

deadly    w( 

It    is 

evidence    which 

tends 

leiy, 

,    or    the 

contrary. 

at  time  of 

ch  offense 

[nvolv. 

s  the 

easily  of 

proof   of 

any  specif 

-People  V, 

Marseller, 

70  Ca 

.1.   98. 

100 

.   11   Pac. 

603. 

timony  of  physician  that 


t  death  might  1- 
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INBTRVCTIONS — PRACTICE  GENERALLY. 


294,  : 


I  Pac.  800. 


I  its.     SanplrBCT     of — .\a     t*     K»"allr. — 
Evidence    held    Bufnclent    to    carry    to    Jury 

crueBtion  whether  attempt  or  actual  violence 
was  made  with  deadly  weapon.— People  v. 
Hawking,   is;  CbI.  372.  3TG.   &9  Pac.   fi»T. 


US.  Where  defendi 
nan,  who  wai  taking- 
lurblng    peace,    because 


saulted    watch- 


hlm    t 


r   dlB- 


lease  him.  and  atruck  him  with  knife, 
where  hla  arrest  was  without  warrant,  but 
for  act  done  In  presence  of  officer,  convic- 
tion of  ansault  with  deadly  weapon  was 
■uatalned.— People  t.  Nlhell,  H4  Cal.  200, 
102.  77  Pac.  MS. 


J37.      Wher 


Jury  a 


and  the 


diet   may   not   be  set  aside, — People   * 
Here.  123  Cal.  ETG,  GTS,  66  Pac.  433. 

V.  INBTHUCTIONa  TO  JURY. 
ISN.     As  to  alMe>e«   1  Hatlrc   as 

of  the  accused  held  to  Involve  a  matter  of 
fact,  and  the  court  waa  not  bound  to  g-lve 
the  same,  thoueh  the  glvlnK  would  have 
been  harmless.— People  V,  McGee.  H  Cal. 
App.  101,  111  Pac.  264, 

laa.  As  to  dCBdlr  nearoB— Retaaal  of 
reqapBtpd  iHatractloB,  where  the  court  has 
sulftclently  defined  the  mesnlng  of  a  deadly 
weapon  within  the  meaning-  of  the  above 
•ectloti.  It  Is  not  error  to  refuse  to  a  re- 
quested Inatructlon  that  the  Jury  mual  And 
that  the  defendant  was  armed  with  a  loaded 
pistol,  and  that  by  that  Is  meant  a  pistol 
loaded  In  euch  a  manner  that  the  dlacharee 
of  It  would  produce  death  or  g-reat  bodily 
Injury,  and  that  unless  the  Jury  find  that 
the  pistol  was  ao  loaded  they  must  And  the 
defendant  not  gulKy. — People 
Cal.  App.  637,  ISB  Pac.  1027. 


4».       ABBBBptiOB 

IhI,  when.- Whei 
I  undisputed  that 
one  with  whom  . 


144.  iBMiHltr  —  BrrOBCOU      laatrartloii. 

that  It  must  be  "clearly  established  by 
aallafactory  proof,"  Insanity  being  estab- 
lished merely  by  a  preponderance  of  proof. 
— People  V.  WellB.  14S  Cal.  138,  78  Phc.  470. 

145.  Seir-dpfcBse — Pallare*   to     Kive     ■■• 


lelf-defense.  wher 


der  evidence.    Is   not 
',  B9  Cal,  G13.  26  Pac 


loss. 

14*.  SI— me  aaaanll—Where  there  waa  mo 
e>ldp>ee  whleh  nssld  Jasllfy  eoBvlrtlon  for 

simple  assault,  failure  to  Inntrucl  [hat  un- 
der Information  for  assault  with  deadly 
weapon  defendant  could  be  found  guilty  of 
simple  assault.  Is  not  error,- People  v. 
Quidlce,  73  Cal.  226,   127.  IS  Pac.  44. 

117.  Where  defendant  denied  using  rock 
or  knife  as  charged,  but  testlHed  that  In- 
strument used  was  a  stick.  It  Is  doubtful 
whether  instruction  that  he  might  be  con- 
victed of  simple  assault  under  Indictment 
charging  assault  with  Intent  to  murder 
would  have  been  proper. — People  v.  Arnold, 
lis  Cal.  682.  ESS.  4B  Pac.  SOS. 

VI.   PRACTICE!— IN  GENERAL. 

14H.  CoaBltucBt— FalllM«  to  trivc  cor- 
real BBBie  of  party  anaaaltrd  Is  fatally  de- 
fective.—People  V.  Christian,  101  Cal.  471, 
473,   JS  Pac,   1043. 


■tmct     that 


eeasltr  of  arlvlBa:  aane  ot  iirraot 


140.  Same  ^  P-allare      to 
ItBlte  •▼*  or  alx  iBohca  loac  was,  as  matter 

of  law,  deadly  weapon.  Is  not  Injurious  to 
defendant. — People  v.  Leyba,  74  Cal.  407,  16 
Pac.  ZOO. 

141.  Ah  to  ■■dlBg  verdict  of  rnllty— In- 
■tructlon  that  Jury  should  And  defendant 
KUllly  ot  asSHUll  with  deadly  weapon  It 
he  made  assault  as  laid  down  In  informa- 
tion, is  sufnclpnt  to  charge  felonious  In- 
tent, where  Information  charges  assault  to 
bave  been  made  unlawfully  and  feloniously. 
— People  V.  Leyba,  74  Cal.  407,  400,  16  Pac. 
100. 

I4S.     A»  to  nrlght  to  be  glvea  to  detead- 

in  own  behalf.  Instruction  cautioning  Jury 
as  to  weight  to  be  given  to  such  testimony, 
while  erroneous,  not  ground  for  reversal. — 
people  V.  Wells,  14B  Cal  1J8.  140.  78  Pac. 
470.  affirming  People  v.  Cronin,  34  Cal.   204 


ElertloB 

DBS        BhOlt 

a.    —   Where     the 

se  of  twa 

d   to   show    the    use   of    two 
e    making   of    the   assault,    1 

which  he  relied  tor  a  conv! 

weapons 
Hon.    The 

ecessarlly 
e    may    b 

but    the    one    un 
with   the    present 

awful   at 
ability    to 

and   each 
of    that 

t   Injury  upon   an 
ffect   made    In    wh 
attempt    to   accom 
nstltute    only    a 
attempt.- People 
733,  740,  106  Pac. 

other  per 

pllsh   thi 
ingle   ele 
V.    Oppen 

Ml.  JudKMeBt  iBtposlBK  l»tk  iBaprisfm- 
it  BBd  tiBe  with  additional  imprisonment 
Jefault  of  payment  of  fine  Is  void  but 
»  not  occasion  reversal  or  enter  Judg. 
It.  The  void  porllon.  (hat  Imposing  Im- 
onment   In  default   of  payment,   may    he 
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ASSAULT  BY  LIFE  COMTICT— PElf  ALTY. 


trt.L 


B  trick  en  from  the  JudKinent  and  the  bal- 
ance stand— People  v.  Kerr,  16  Cal.  App. 
ZT3,  114  Pac.  &H. 

IBl.  jMHitdleltoii — Buperlnr  eoart  Ib  only 
court  that  has  Jurisdiction  to  try  a  person 
accused  of  an  assault  with  a  deadly  weapon. 
— e.  K.,  "a  brickbat  welghlnB  about  five  . 
pounda." — because  the  offense  charg-ed   is  a 


indlnf 


offense,  of  which  accused  might  be  con- 
victed.— People  V.  Fahey.  tt  Cal.  342,  30 
Pac,  1030;  Ex  parte  Donahue.  8B  Cal.  *Tt. 
tlE.    A   Pac.  449. 

See  Cal.  Const.  1879.  art.  VI,  |  B.  Hen- 
nlnK's  Qen.  L^aws   (3d  ed,),  p.  111. 

I5Z.  The  fact  that  offense  charged  In- 
cluded within  It  lesser  offense  of  which 
defendant  might  have  been  convicted,  or 
that  court  could  Infilct  punishment  within 
limits  prescribed  by  law,  did  not  affect 
Jurisdiction  of  court. — People  v.  Pahey,  64 
Cal.  342,  30  Pac.  1030. 

1G3.  The  superior  court  has  Jurisdiction 
to  Inflict  sentence  on  conviction  for  as- 
sault under  Indictment  tor  assault  with 
deadly  weapon. — Ex  parte  Donahue,  tS  Cal. 
474.   4TE,    4   Pac.   449. 

lU.  Sau»— SniireHe  eoBri— Of  av^al. — 
Supreme  court  has  Jurisdiction  of  appeal 
from  Judgment  on  demurrer  to  Indictment 
charging  assault  with  deadly  weapon  with 
intent  to  do  bodily  Injury,  for.  until  sen- 
tence for  less  than  Imprisonment  In  state 
prison,  offense  Is  felony.— People  v.  War, 
ao   Cal.    117,    120. 

1G5.  Assault  with  deadly  weapon  being 
punishable  by  Imprisonment  in  stale  prison 
or  in  county  Jail  not  exceeding  two  years, 
or  by  flne,  or  both.  Is.  until  sentence  to 
Imprisonment  in  state  prison,  misdemeanor, 
and  hence  not  appealable. — People  v.  Cor- 
nell, 16  Cal.  178,  ISB;  People  v.  Aubrey,  SS  the  prlso 
Cal.    427,    428. 


ISO.  LiBliaileB  of  aeltVB.  —  The  on 
year's  bar  does  not  apply  In  prosecution  fo 
the  offense  of  assault  with  a  deadly  weapoi 
with  Intent  to  do  bodily  liarm. — People  i 
Helblng,  59  Cal.   667. 

1B7.  Jfaloi*  ot  weapoB — SnmelFney  o 
evidence  (b  establlah,  will  not  be  reviewe< 
on  appeal.  If  there  was  some  evidence  lend 

and  there  was  an  instruction,  correct  ii 
law,  upon  the  subject.— People  v.  Durand.  . 
Cal.  App.   71,  81   Pac.   67B. 


orkrd  «Bt   by   Inpriib 


IBS.  SntsBcc  astkorlaed  kr  aeetlOB— IM 
eaecaalTC,  crarl,  or  BnasBal.  within  meaning 
of  section  6,  article  I,  of  the  constltullun. — 
Ex  parte  Mitchell,   70   Cal    1.   11   Pec.   48B. 

IB9.  Sentence  to  Ave  years'  imprisonment. 
under  Information  charging  prior  convic- 
tion of  another  felony  which  was  confessed, 
held  not  excessive.- People  v.  McNeill,  Hi 
Cal.   388,   389.    BO   Pac.   BSB. 

ISO.     Same — Klne  v 

on  sentence  to  Imprisonment  In  state  prison 
and  flne.— Ex  parte  Arras,  78  Cal.  304.  SOB, 
10  Pac.   BSI. 

161.  Sentence  of  flne.  In  addition  to  Im- 
prisonment, with  directions  that  line  should 
be  worked  out  In  state  prison.  Is  separable 
from  sentence  as  to  Imprisonment,  and  will 
not  Invalidate  such  portion  of  sentence. — 
Ex  parte  Mitchell.  70  Cal.  1,   8,  11  Pac.  486. 

l«3.  VerAlel— Of  salltr  of  aaaaalt  wllb 
deadly  weapoB  Is  In  accordance  with  law, 
and  free  from  uncertainty, — People  v. 
Douglass.    87    Cal.    ZBl,    183,    2S    Pac.    41T. 

163.  Such  a  verdict  Is  sudtclent  to  sup- 
port Judgment  for  felony,  under  this  section. 
and  Is  not  a  conviction  for  simple  assault. — 
Ex  parte  Mitchell.  70  Cal.   1.  2,  11   Pac.  488. 

164.  Verdict  of  guilty  of  assault  with 
deadly  weapon,  with  Intent  to  Inflict  bodily 
Injury,  is  not  verdict  of  guilty  of  assault- 
People  V.  English.  80  Cal.  ZIG.  118. 

165.  Verdict  of  guilty  of  assault  with 
Intent  to  do  bodily  harm  Is  equivalent  to 
guilty  of  assault  with  deadly  weapon,  with 
Intent  to  Inflict  upon  person  of  another 
bodily  Injury.— People  v.  Congleton,  44  Cal. 
S2.  94.  distinguishing  People  v.  Wtlaon,  9 
Cal.  ZE9,  Z60  (where  the  verdict  was  guilty 
of  assault  with  deadly  weapon,  wholly 
omlttinx   any   finding   as    to   the   Intent   o( 


■r). 


IM.  Coosparei  People  v,  Vanard.  6  Cal. 
562,  563  (holding  such  verdict  one  of  guilty 
of  simple  assBult):  Ex  parte  Ah  Cha,  40 
Cal   426;  Ex  parte  Max.   44  Cal.  579,  580. 

167.  That  no  considerable  provocation 
appeared  need  not  be  stated  In  such  ver- 
dict.— People  V.  Rngltsh.   30  Cal.   IIB,    SIS. 


IW.     Sal 


diet  of  guilty   of  ass 

verdict    to   guilty    of    ai 
weapon  Is  void.— Ex  par 


.AnendueBl    ot.— Wher 


0  great  bodily 

ment    of    such 

with     deadly 


§  246.  ASSAULT  BY  LIFE  CONVICT,  PENALTY.  Every  person  ander- 
goinft  a  life  sentence  in  a  state  prison  of  this  state,  who,  with  malice  afore- 
thonght,  commits  an  assault  upon  the  person  of  another  with  a  deadly  weapon 
or  instrument,  or  by  any  means  or  force  likely  to  produce  great  bodily  injury, 
is  punishable  with  death. 

History:     Enacted  February  14,  1901,  Stats,  and  Amitts.  1900-1,  p.  6. 
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ASSAVL.T  BY   LIPB   CONVICT. 


ASSAULT  BY  LIFE  CONVICT. 

1-  4.  CoDBtmed  to  be  eonstitutioiiB]. 

5.  Same — Equal  protection  of  law. 

6.  Crael  and  unuaual  puuighmcDt. 

7.  Evidence. 

8.  ladictinent  or  information. 

9.  Same — Len^^uage  of  statute. 

10.  Lesser    offense    of   assault    with    deadly 

11.  Persons  undergoing  life  sentence  consti- 

tute a  class. 

12.  Prior  conviction — Element  of  crime. 

13.  Use  of  two  weapons. 

1.  Coutracd  to  be  eoutltntlinal.— This 
■ectlon  IB  held  not  to  be  unconstitutional, 
does  not  deny  a  person  indicted  and  con- 
victed thereunder  the  equal  protection  of 
the  law   KUaranteed   by    the   federal   constl- 

artlcle  I,  of  the  state  constitution.— People 
V.  FInley,  163  Cal.  60,  31  Pac.  248:  People  V. 
guljada,    1E4    Cal.    241,    246,    »T    Pac.    CSS. 

2.  This  section  Is  not  obnoxious  to  any 
constitutional  provision,  either  federal  or 
stats.— People  v.  Carson.  15B  Cal.  ISt.  18S, 
9S  Pac.  BTO;  FInlay  V.  California.  222  IT.  B. 
i»,  EG  L.  ed.  TE,  33  Sup.  Ct.  Rep.  13. 

3.  8ame  principle  announced  elsewhere. 
—See  McElvaIn  v.  Brush.  143  U.  B.  1G6,  SS 
L.  «d.  971.  12  Bup.  Ct.  Rep.  IBfi;  Moore  v. 
Missouri,  169  U.  S.  tT3,  40  L.  ed,  301.  IS  Sup. 
Ct.  tlep.  ITS:  McDonald  v.  Massachusetts.  ISO 
U.  S.  311.  4G  I.,  ed.  542.  21  Sup.  Ct.  Rep.  389; 
Howard  v.  Fleming.  ISl  U.  B.  116,  4S  L.  ed. 
121,  24  Sup.  Ct.  Rep.  49 

4.  This  section  Is  not  in  violation  of  tlis 
state  constitution:  It  does  not  Inflict  any 
cruel  or  unusual  punishment,  nor  does  It 
deny  equal  protection  oC  the  law. — In  re 
FInley,  1  Cal.  App.  198,  204,  81  Pac.  1041.  See 
Territory  v.  Ketctaum,  10  N.  M.  718,  6S  Pac, 
1G9. 

B.  Baae^Bqaal  prateetlon  of  law. — This 
section  is  not  unconstitutional  In  denying 
persons  charged  thereunder  equal  protection 
ot  the  law,  as  all  convicts  imprisoned  tor 
lite  are  treated  alike,  under  statute  appli- 
cable to  them  only,— In  re  Plnley,  I  Cal. 
App.  199.  211.  81  Pac.   1041. 

9,  CmH  or  nnaaaal  panlahaant. — II  can 
not  be  said  as  matter  of  law  that  the  pun- 
ishment of  death  for  an  assault  with  a 
deadly  weapon  with  malice  aforethought  by 
one  undergoing  a  life  sentence  In  a  state 
prison  Is  either  "cruel"  or  unusual,  within 
the  meaning  of  those  terms  as  used  In  our 
constitution.  The  Infliction  of  the  death 
penalty  by  any  of  the  methods  ordinarily 
adnpted   by   civilized  people,   such    as   hang- 


Dtln( 


lal    ] 


Iclty, 


inles 


haps  11  be  so  disproportionate  to  the 
for  which  It  Is  inflicted  as  to  meet  the  dis- 
approval and  condemnation  of  the  conscience 
and  reason  of  men  generally  so  as  to  shock 


the   moral   sense   of  the   people, — People  v. 
Oppenhelmer.  IBS  Cal.  733,  737,   106  Pac.   74. 

7.  Evidence.— The  record  of  the  defend- 
ant's commitment  to  state  prison  was  held 
to  be  competent  evidence  for  the  prosecu- 
tion at  the  trial  of  the  offense. — People  v. 
FInley.  1B3  Cal.   G3,  94  Pac.   348. 

8.  iBdlcliacBt  or  ImConnatlon, — An  indict- 
ment hereunder  le  sufflclently  specific  which 
charges  In  the  language  of  the  statute  that 
the  defendant  was  then  and  there  In  prison 
confined  and  undergoing  a  life  sentence  at 
the  state  prison,  and  It  Is  not  necessary 
to  state  that  he  was  so  sentenced  by  a  court 
of  competent  Jurisdiction. — People  v.  FInley, 
163  Cal.   81,  94  Pac.   148. 


I   ■■dIetBMBt, 


te.    I  Z4S,    not 


Part   III. 

P.  Sane— L.aiiKaaKe  of  alatate. — Informa- 
tion under  this  section  need  not  specify  the 
nature  of  the  "deadly  weapon."  The  alle- 
gation in  the  language  of  the  statute  Is 
Bufticlent. — People  v.  Oppenheimer,  1G6  Cal. 
733,  739,  106  Pac.  74. 


te.    I  2: 


4-107. 


10.  I.es»r  affnse  of  asaanlt  with  dradly 
iteapoB  defined  in  section  24E,  Is  not  In- 
cluded in  the  crime  defined  In  this  section. — 
People  V.  Oppenheimer,  16E  Cal.  733,  74S.  108 
Pac.  74, 

11.  Pevaaas  mnifttnlam  life  •*■<*■<« 
eOHtttate  a  claaa  as  to  which  Che  legislature 
la  authorised  to  make  the  particular  pro- 
visions contained  in  this  section,  has  been 
already  decided  by  the  supreme  court. — 
People  V.  Oppenheimer,  158  Cal.  733.  787,  108 
Pac.  74. 

tl.  Prior  eoBVlettoi^— Elemebt  of  erimr. 
— In  a  prosecution  under  this  section  where 
the  defendant  upon  arraignment  pleaded  not 
guilty  and  at  his  own  request  In  pleading 
not  guilty  of  the  offense  charged,  admitted 
that  he  had  sulfered  the  conviction  allefred 
In  the  information,  such  admission  does  not 
prevent  the  reading  of  the  information  to 
the  Jury  on  the  trial  or  the  admission  of 
evidence  relating  to  the  conviction  admitted 
upon  the  trial.  The  provisions  of  sections 
1093,  subdivision  1,  and  102E,  have  reference 
exclusively  to  those  cases  where  a  previous 
ind  distinct  offense 


r   the 


court  to  Impose  a  greater  punishment  than 
Is  authorized  for  the  offense  charged  when 
there  Is  no  prior  conviction,  and  can  have 
no  application  where  the  fact  of  the  prior 


IS.     I'se  of  ivro  weapoM.— Where 

dence     tended     to     show     the     use 
weapons    in    the   making    of    the    an 

elect  upon  which  he  relied  for  a  coi 
The  mere  (act  that  two  weapons  s 
does  not  necessarily  show  two  assa 
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CnilMINAL    LIBEL — DEFINITION    OF, 


the  olTense  ma.y  be  but  the  one  unlawful  al 
tempt   coupled   with   the  present   ability   ( 

son,  and  each  effort  made  In   what  constl 


CHAPTER  X. 


1  257.  Threatening  to  pubtisb  libel.  Offer  to 
prevent  publication,  with  intent  to 
extort  money. 

i  258.  PubliahinK  o(  caricatures  ancl  cartoons 
unlawful.  Penalty.  Liability  a ttacbea 
to  whom.     [Ttepcaled.] 

f  259.  NevFspaper  articles  of  personal  charac- 
ter must  be  signed.  Penalty  for  vio- 
lation. Name  of  author  of  book  or 
news   agency   sufficient.     {Itepealed.] 


I  248.  T.ibel  defined. 

S  249.  Punishment  of  libel. 

(  2.^0.  Malice  presumed. 

(251.  Truth  may  be  given  in  eviilenee.     Jury 

to  iletemine  taw  and  fact. 
j  2.'?2.  Publication  defined. 
i  253.  Liability  of  editors  and  publishers. 
jl  254.  Publishing  a  true  report  of  public  ofS- 

cial  proceedings  privileged. 
$  255.  Kxtent  of  privilefje. 
§256.  Other  privileged  communications. 

§248.     LIBEL  DEFINED.    A  libel  is  a  malicious  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or  pictures,  or  the  like,  tending  to 
blacken  the  memory  of  one  who  is  dead,  or  to  impeach  the  honesty,  integrity, 
virtue,  or  reputation,  or  publish  the  natural  or  alleged  defects  of  one  who  is 
alive;  and  thereby  to  expose  him  to  public  hatred,  contempt,  or  ridicule. 
History:     Enacted  February  14,  1S72,  founded  on   9120   Criminal 
Practice  Act,  Stats.  1S6D,  p.  244;  amended  hlarcb  30,  1874,  Code  Amdts. 
JS73-4,  p.  429. 

CBIMINAL  LIBEL, 
L  In  Oekeral. 

II.  What  Cobstitutes   Criminal  Libel — 
Mens  Bea — Mauce. 

III.  Indictment  and  Intobmatiom. 

IV.  EVIDEKGE. 

V.  iNBTuncnoNs  to  Jury. 

VI.    PBACTICE  AND  PBOCEDURE, 

L  In  General. 

1.  As  to  the  offense — In  general. 

2.  Same — Foundation  of  theory  on  which 

libel  is  made  a  crime. 

3.  Const  ruction —As  to  generally. 

4.  Corporation   being  a   "person" — May 

be  libeled. 
6.  Criminal    libel    laws — Purpose    of,    in 

6.  More  than  one  libel — One  offense. 
II.  What    Constitutes    Cbimisal    Libel — 

Mens  Be  a — Malice. 

7.  An  effigy  or  figure  hang  upon  gallows. 

8.  Instrument  in  writing — Whole   instru- 

ment to  be  considered. 

9.  Libel — As  to  not  necessary  that  it  bo 

OQ  particular  person. 
10-12.  Same — Against  a  candidate  for  public 
office. 

13.  Same — Same — Instruction  as  to  privi- 

leged   eommnnication    not    given   or 
requested. 

14.  Same — Impeaching  reputation. 


15.  Same — In  concert. 

16.  Same — Of  a  class — In  general. 

17.  Same — Same — Elementary  law. 

18.  Same — Same — Eiception  not  made. 

19.  Same — Same — Injury  done  to  an  indi- 

vidual of  the  clam. 
20,  21.  Mens   rea— General   rule. 

22.  Same — Exception  to  general  rule. 

23.  Malice — Inferred      from      nature*    o( 

24.  Same— Actual    intent    to    vilify— Not 

being  present. 

25.  Same — Inspiration    by    another — Con- 

stitutes no  defense. 
26, 27.  Same— Libel  by  servants. 

28.  Same — Vender  of  newspaper. 

29.  Malicious  publication— Essence  of  of- 

30.  Same — Intention    witb   which   publica- 

tion made. 

31.  Same— Need  not  be  hatred  or  ill-will. 

32.  Same— Publication     must     have     ten- 

dency to  impeach  honesty,  etc. 

33.  Same— To   render   act   malicious,   req- 

34.  Mistake  of  law— Intent,  etc. 

35.  Publication  of  truth— Where  aucb  pub- 

lication actuated  by  express  malice. 
30.  Repetition    of    false    and    scanilalous 

matter — Originated  by  another. 
37.  Scandalons  publication  of  two  or  more 

— Complaint  by  whom. 
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3S.  Solicitation   of  immoisl   act^^Libelous  V.  Instructions  to  Jubt. 

"''*''■  73.  As    to    object    being    preBervation    of 

39.  Uttemnce    of    defamatory    words    OH  peace. 

"belief."  etc, — Libelous   when.  .  76.  As     to     privileged     eommiiaicationa — 

40.  Words— Ab  to  those  not  scamlalouB  in  Bight  to  justly  "criticiee." 

ttieiaselves.  77, 78.  Erroneous    ingtruetion — Am    to    curing 

41.  Satoe-" Bad  debt  collecting  agency"  by  other  inBtructiona. 

Libelous,  when.  79.  Same— As  to  burden  on  defendant  to 

^"-  *'r;:;y ™I,Llnr*'"'**'""~°''"°  "^  ao-  Sam^'L'w^puwIcation  against  pub- 

dinsry  meaning.  j.^  ^^^^^^ 

III.  Indictment  and  Infobmation.  81.  Province   of   court   and   jury  —  Court 
*3.  As  to  sufficiency  of-Oeneiatly.  ^denw^'™"'  ^"'^  "  **  ™"^  "' 

44.  Ertrinsic    matter-To    e.ptain    nature  gg^  Sam l^ Instruction  u  to  law  of  libel. 

of  charge.  „  _ 

,.    ,  ,        ^-       ,  ..             .            -  11.  1  VL  Pbactice  and  Procedure. 

45.  laformation  laid  upon  ebarge  of  libel  -a    n «!■...     ti;i,=,=     iiv>»i     «-     ».■„    „, 

-For  words  not  libelous  Jet  M.  83.  Complamt-Whers     libel     on    t^o    or 

46.47.  Innuendo  defined.  g4_  85.  Court's   jurisdiction  —  Conatitutional 

4S,  49.  Same — Can     not     enlarge     worda     or  proviaiont. 

phrases  by.  gg    individual  Ubeled  not  considered. 

50.  Libel    is    introduced    into    indictment  87.  Initiatory   proceedings — As   to   gener- 

how.  ally. 

51.  Libel  not  tending  to  impeach  honesty,  S8.  Same — Police  court  jorisdiction. 

etc. — Demurrer.  89-  92.  Manner  of  proseeotion. 

52.  Libel  in  foreign  language — As  to  gen-  93.  Pleading— General  demurrer  to  indict- 

eially.  ment. 

53.  Same— Ability  to  comprehend  foreign  "  8*-  Variance— Objection   to— When   to   be 

language.  "^<i«' 

54.  Tendency  to  provoke  hatred,  etc.  »5.  Verd^t— Ambiguous  language  —  How 
55, 56.  Where    matter    published    is    libelous  ^    Sam^^pMching  by  affidavit. 

P"'  **•  97.  Writ  of  habeas  corpus- Not  intended 

IV.  EviDBNCB.  to    review   irregularity  of  proceed- 

57.  Acta  and  admissions  of  defendant.  --  -.    „  "'^*'  r^-    u 

_„,,..        -      .        ^  .      I  -          .    .  98, 99.  Same — Discharge  upon. 
5b.  AdnuBBioa  of  acts  not  involving  crmu- 

nal  intent  '■    ^^    GENERAL. 

,_      .      ,  .                                            .                     ,_  I.     As    to    the    altCBBe— !■    Keneral. — The 

59.  Ambiguous   designation  of  person-In  j^„  „,  „^,^,  ,^^j,,^,  ,^^  wrM^g.  publication. 

E^oe^l-                                             ^  or  clrculalLon  of  lilielous  matter  fl^ainst  an 

60,81.  Sam^When     ambiguous     words     are  individual    or   a   class    of    li.dlvldUE.ls.-Seo 

used  Hs  to  person— Opinion  of  wit-  people   v.   Creapl.   IIK   Cal,   60.   48   Pac.   S91 

oeaasM.  (libeling    the    Camorra):    People    v.    Turner. 

62.  Burden  of  proof- Upon  defendant  to  ^g    cal.    App.    766.    1S4    Pac.    a*.    State    v. 

i-Btablish    defense— To    what    e»teot.  Brady,   44   Kan.   435.   M   Am.   St.    Rep,   IDS.    9 

63.  Same — Burden    upon    state — To    what  u   R.   A.   606,   34   Pac   948;   Tracy   v.   Com.. 

extent.  8T   Ky.    678.   9   S.   W.    612;    State  v.    Hosk'ns. 

64.  Handwriting- In   anonymous   letters —  «0  Minn.  168.  37  L.  R.  A. .412.  «Z  N.  W.  270: 

Eipert  evidence.  Palmer  v.  City  of  Concord,  48  N.  H.   211,   S7 

65.  Intoxication— Evidence  as  to  "appear-  Am.  Dec.   80G;  People  v.   Eastman,   188  N.  Y. 

ance."  478.  11  Ann.  Cas.  802,  21  N.  Y.  Cr.  Rep.   248. 

66.  Jury—Are      exclusive     judges     of     all  »1   N.    B.   469;    Crane    v-   State.    14    Okla.    Cr. 

fan,g                                          *  Rep.    30,    166    Pac.    1110;    State    v.    Hosmer. 

67.  Same-Bight    to    pas.    upon    similarity  !.»  «"■   ",   142   Pac    B81;  Jones  v.   State,   38 

of  writinir           "^          "^                         ■■  Te».    Cr.    Rep.    364,   70    Am.   St.   Rep,   TBI,    48 

-„    „   ,■          -K-         .X.               1               >    «  1  8.  W.  78;  Roberts  v.  State.   Bl  Tex.  Cr.  Rep. 

68.  Malice — No    other   evidence   of    false-  ^^    ^^^  s   w    160 

69.  Meaning  of  libel— <JneBtion  of  fact  for  ,„,^,  ,_  „,j,  ,  winie  Is  that,  by  provokioK 

j>"7-  the  paSBJon  of  the  persoos  libeled.  It  excites 

70,71.  Object  and  purpose  to  be  attained  by  them  to  violence  and  a  breach  of  the  peace. 

evidence.  —See  People  v,  Crespl,  lis  Cal.  60,  46  Pac. 

72.  Same  —  Bad     character     of     partieH  gjj;   people   v.   Eastman.   188  N.   T.   478.   II 

charged  in  criminal  libel.  Ann.  Cas.  308,  81  N.  Y,  Cr.  Rep,  248,  81  N.  E. 

73.  Person  working  upon  libelous  paper —  169. 

Declarations  of.  See  par.  G.  this  note. 

74.  State  may  give  evidence  of  other  libel-  S.    Co»e«r«etlo»i — Aa    to    Keaeraliy. —  By 

ouB  articles.  provision   of   this   section    (being   same   as 
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CniHIKAL   LIBEL— IVHAT    CONSTITUTKB. 


••cUon  t,  artlclB  I  of  cotiBtltution)  the  Jury 
are  not  placed  above  the  law.  nor  Is  the 
right  conferred  upon  them  to  decide  simply 
as  they  see  flt,  reKardlesa  of  the  law.  but. 
under  provision  authorizing:  Jury  to  deter- 
mine  both   the  law  and   the  tacts,    If,   under 

Hay  that  the  court  Is  wrong  In  Its  eipoal- 
tfon  of  the  law.  the  oonstltutfon  has  nrlven 
them  the  right  to  disregard  the  Instructions 
of  the  court  as  to  whether,  within  rules  of 
the  law,  the  publication  Is  libelous,  and 
bring  In  a  verdict  even  contrary  to  the  evi- 
dence.— People  V.  Seeley,  13S  Cal.  IIR,  12i, 
72  Pac.  aSl. 

4.  CorparatlOB  fectmg  ■  "wenon"  under 
the  provisions  of  the  Civil  Code  (}  11),  a 
corporation  will  be  "one"  within  the  pro- 
visions of  the  above  section,  and  may  be 
libeled.— See  State  v.  Herold,  »  Kan.  194: 
State  V.  WilllamB.  74  Kan.  ISO.  85  Pac.  »3S; 
State  V,  Boogher,  3  Mo.  App.  442;  State  v. 
Hosmer,  T2  Ore.  S7,  142  Pac.  581.  See  Stand- 
ard Oil  Co.  V.  State,  IIT  Tenn.  «1B,  10 
U  R.  A.  (N.  S.)  lOlB,  100  B.  W.  7DE  (corpora- 
tion a  "person"  within  anti-trust  statute). 

Mnnlclpal  eorporallan,  as  a  county.  Is  not 
a  "person."  see  ante,  f  7.  note  par.  2. 

5.  Crimlaal  llb«l  lawn—Pa  rposc  ot,  ■■ 
Kcnrnl* — Criminal  libel  la  prosecuted  in 
the  name  of  the  people,  not  for  the  pur- 
pose ot  redressing  an  Injury  done  to  an 
Individual,  but  is  so  prosecuted  and  pun- 
ished as  a  crime  for  the  reason  that  It 
tends  to  provoke  enmity,  violence,  and  to 
disturb  the  public  peace  and  repose, — See 
Cal.  People  v,  Crespl,  HE  Cal.  60,  it  Pac. 
863.  Ky.  Tracy  v.  Com,,  87  Ky.  BT8,  »  S.  W. 
82):  Minn.  State  v.  Hosklns,  SO  Minn.  IM, 
U  L.  R.  A.  412.  02  N.  W.  270.  S.  Y.  People 
V.  Eastman,  188  N.  T.  47B.  II  Ann.  Cas.  203, 
21  N.  Y.  Cr.  Rep.  243,  31  N.  E.  4E9:  People 
V.  Stokes,  30  Abb.  N.  C.  200.  24  N.  T.  Supp. 
727. 

S.  More  than  oae  libel — Oae  oCease, — 
Where  there  are  several  alleged  libels  pub- 
lished In  one  newspaper  article.  In  the  pub- 
lication there  1b  but  one  act.  and  the  vari- 
ous alleged  libels  In  the  article  constitute 
but  one  offense. — People  v.  Stephens,  79  Cal. 
428,  4  l*  R.  A.  S*B,  21  Pac.  7B6. 
II.  WHAT  CONSTITUTES  CRIMINAL  LIBEL 
—UKN8  REA— UAL.ICB. 

7.  An  eOlirr  at  flgar*  haag  apsa  gallowa, 
with  scandalous  Inscriptions  and  devices 
thereon,  hung  In   front  of  place  of  business 

Hcrlptlon,  constitutes  libelous  defamation 
by  use  of  sign  or  figure. — Johnson  v.  Com- 
monwealth   (Pa.'  May   2E,   1888).   It   Atl.    42G. 

8.  iBStmatent  In  wriltng.  ete. — Whole 
iaiiiniMrat  lo  be  coaaldcied. — When  an  In- 
strument of  writing,  or  publication  In  print, 
charged  to  be  a  libel,  should  be  oonsldered 
as  whole,  and  not  In  detached  parts,  and 
from  entire  Instrument  or  publication  mean- 
ing or  legal  efCect  must  be  determined. — - 
State  V.  Bush.  122  Ind.  42,  23  N.  E.  077; 
Mosler  v.  Stoll,  119  Ind.  344,  20  N.  E.  152. 


•a  paitlealar  pcFsaa,  but  may  be  upon 
family,  or  class  of  persons.  If  tendency  of 
publication  is  to  stir  up  riot  and  disorder, 
and  Incite  to  breach  of  peace. — State  v. 
Brady.  44  Kan.  435,  21  Am.  St.  Rep.  390.  » 
L.  R.  A.  SOS.  24  Pac.  943.  See  Rei  v.  Wil- 
liams, e  Barn,  ft  Aid.  59S,  7  Eng.  C.  L.  200, 
24  Rev.  Rep.  480. 

As  M  lllMl  of  a  elasB,  see  pars.  10-19,  thla 

1*.     Sans* — Axalut  a  eaadidate  far  pak- 

lie  oaee. — A  candidate  tor  ofBce  Is  as  much 
entitled  to  protection  from  defamation  as 
any  other  citlsen,  and  a  public  Journal  or 
an  individual  who  indulges  In  defamatory 
assertions  about  candidates  for  office  Is 
equally  responsible  for  his  acts  with  those 
who  commit  the  same  offense  against  pri- 
vate individuals;  such  libelous  matter  pub- 
lished against  a  candidate  for  a  public  oRlce 
Is  not  a  privileged  communication, — People 
V.   Turner,   28  Cal.  App.   700.   164    Pac.   34. 


jctlon   ( 


indldatF 
last.   Is 


r  public  office.  In  Call- 
llled   t 


lefamatlon  as  any  other  citl- 
sen; and  a  public  Journal  or  a  citlsen  who 
Indulges  In  defamatory  assertions  respect- 
ing a  candidate  for  public  office.  Is  equally 
responsible  for  his  acts  with  those  who 
commit  the  same  offense  against  private 
Individuals.  Libelous  and  scandalous  mat- 
ter published  against  a  candidate  for  pub- 
lic office  Is  not  a  privileged  communication." 
—People  V.  Turner,  38  Cal.  App.  768,  154 
Pac.  34.  ralylng  upon  the  doctrine  of  Jar- 
man  V.  Rea.  137  Cal.  839,  70  Pac.   210. 

12.  It  Is  to  be  noted  that  Jarma 
was  a  civil  action  for  damages,  i 
there  Is  a  broad  distinction  between  the 
rules  as  to  responsibility  In  civil  and  crim- 
inal  actions   charging   a  IlbeL 

13.  Same — Iiutracltan  aa  t«  prIvilrgcC 
eomniDBleatloa  not  givea  or  retiaealed, — 
Tho    fact    thai    such    publication    was    made 


'.  Rea 


r   the 


purpos 


[   the 


■  bal- 
Intelltganlly,  and  that  the  publi- 
cation was  therefore  privileged,  under 
section  3BB  of  the  Penal  Code.  Is  not  a  suf- 
flclent  ground  for  reversal  o(  the  Judgment 
of  conviction  In  a  prosecution  for  such  a 
libel,  where  no  Instruction  was  requested 
or  given  upon  the  subject  of  privileged 
communications  of  the  sort  defined  by  that 
section,  and  the  defendant  relied  upon  such 
form  of  privilege  in  presenting  his  defense. 
People  V.  Turner.  28  Gal.  App.  760,  164  Pac 
34. 

H.  Same — lupeaeklBK  repatatloB. — The 
publication  of  an  article  In  a  newspaper 
charging  the  members  of  the  fourth  degree 
of  a  fraternal  organization  known  and 
called  the  Knights  of  Columbus  with  the 
taking  of  an  oath  which  is  In  itself  a  vio- 
lation of  their  oath  of  allegiance  and  of 
the  essential  duties  and  bonds  of  American 
citizenship  Impeaches  the  reputation  of  such 
members  and   exposes   them   to   those   attl- 
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tudcB   o(  public   feellnc   deflnad   In  section 

SIS  of  the   Penal  Code. — People  t.  Turner, 
28  Cal.  App.   761,   IB*   Pae.  Si. 

IS.      Sbbc — ■■    eoanrl.  —  Where  two    or 


H  tlm 


r  II  B 


ol  Blander,  which 
slander  Is  made  criminal  oHFense,  nil  who 
concurred  <n  utterance  are  liable,  and  majr 
be.  under  better  doctrine,  proceeded  against 
Jointly.— «tate  v.  Marller.  46  Mo.  App.  23E. 
tC  Suae — Of  a  cIbm — 1>  KCBrral.— The 
tact  that  such  libel  Is  applicable  to  a.  class 
or  generally  to  all  of  the  membarB  of  the 
degree  and  has  no  Individual  application 
does  not  render  It  not  libelous, — People  v. 
Turner.  38  Cal.   App.  lit,  1E«  Pao.   SI. 


IT.    «aue- 

llbel   need   ni 


■Same  —  KtcKeml 

t  be  upon  any  [ 


persons,  If  the  tendency  of  the  publication 
le  to  stir  up  riot  and  disorder,  and  Incite 
to  a  breach  of  the  peace. — State  v.  Brady, 
44  Kan.  435.  21  Am.  St.  Rep.  !96,  3  I*  R.  A. 
eoe.  24  Pac.  94S:  Rex  v.  Williams,  E  Barn.  & 
Aid.  696;  Rex  v,  Osborn,  2  Barnard  lES, 

18l  Same — Sbhc — BzceMlona  not  Hade 
as  to  any  Individuals  In  that  class.  Is  a 
libel  upon  each  Individual  of  thM  class. — 
Crane  t.  State,  14  Okla.  Cr.  Rep.  30.  1$S 
Pac.  1110;  State  v.  Hosmer,  TB  Ore.  6T,  142 
Pac.  5S1;  Janes  v.  State.  aS  Tei.  Cr.  Hep. 
I«4.  TD  Am.  St.  Rep.  751,  41  S.  W.  78. 

19.  Saaie— flane— IBJBIT  doav  t«  ■■  1b- 
dlvldnal  mt  >ke  class,  Is  not  the  reasi 


In    Its 
,  but 


capacity  to  avenge  the  wri 
the  commission  of  the  offense  tends  to  ai- 
feet  injuriously  the  good  of  society  and  the 
dignity  of  the  state,  and  punishes  the  libel, 
not  because  of  the  Injury  to  an  Individual 
libeled  or  one  of  a  class  libeled,  but  be- 
cause the  libel  tends  to  produce  a  breach 
of  the  peace.— See  Tracy  v.  Com.,  87  Ky. 
678.  B  S.  W.  822;  State  v.  Hosklns,  flO  Minn. 
1«8,  27  L.  R.  A.  412,  82  N.  W.  270;  State  v. 
Hosmer,  72  Ore.  57,  142  Pac.  BBl;  Roberts 
V.  Stale,  61  Tex.  Cr.   Rep.  27.  100  S.  W.  160, 

ao.  Me**  rea— Ceneral  rale  Is  that  a 
criminal  Intention  In  the  act  charged  Is 
essential  to  constitute  the  act  a  crime. — 
Reg.  V,  Tolson.  23  Q.  B.  Div.  IBS.  S  Eng. 
Rul.  Cas.   12,  18  Cox  C.  C.  829. 

31.  Camparet  American  cases  collected  in 
note   8  Eng.  Rul.  Cas.   44-60. 

S3.  Sane — Bzecplloa  ts  gcaeral  rale  In 
those  cases  in  which  the  act  charged  Is  one 
which  Is  Injurious  to  the  public;  in  which 
case  It  Is  no  defense  that  the  accused  was 
actuated  by  a  laudable  motive  or  object. 
Under  this  exception  to  the  rule.  In  prose- 
cution charging  a  criminal  libel  evidence  Is 
InadmlBSlble  to  show  that  the  purpose  of 
the  accused  was   to  attack  a  vicious  person 


[ablls^ 


the  0 


lunlty. 


-Com.  V.  Snelllng,  12  Mass. 
See  Reg.    v.   Hlcklln,  I,.   R. 
Eng.  Rul.  Cas.  60.  11  Cox  C.  C. 


an.  Mallee—taf erred  trow  uatare  of 
eharge,  and  when  the  publishing  of  words 
libelous  per  se  Is  once  proven,  malice  Is 
Inferred,  because  every  person  Is  presumed 

It  Is  not  necessary  to  render  the  act  ma- 
licious, that  the' party  be  actuated  by  a  feel- 
ing of  hatred  or  lU-wtll  toward  the  Indi- 
vidual or  class  of  individuals,  or  that  he 
entertain  and  pursue  any  bad  purpose  or 
design.  On  the  contrary  he  may  be  actu- 
ated by  a  general  good  purpose,  and  may 
have  a  real  and  sincere  desire  to  bring 
about  a  reformation  of  matters;  but  if  in 
pursuing  that  laudable  design  he  wilfully 
Inflicts  a  wrong  upon  others,  which  Is  not 
warranted  by  law,  the  act  will  be  ac- 
counted malicious. — See  Pledger  v.  State. 
77  Ua.  242,  S  S.  E.  320;  State  v.  Brady,  44 
Kan,  136,  21  Am.  St.  Hep.  296.  9  L.  R.  A. 
fi06,  24  Pac,  948;  Com.  V.  Snelllng.  32  Mass. 
(IB   Pick.)    340. 


34.  Same^ActBal  iBtent  Is  vilify  Bol 
belav  preaeat. — Furnishes  no  excuse  for  s 
libel.  If  a  man  deems  that  to  be  right 
which  the  law  pronounces  wrong,  his  mis- 
take does  not  free  him  from  liability  to 
the  law.— State  v.  Brady,  44  Kan.  435,  21 
Am.  St.  Rep.  2Bfi,  9  L,  R.  A.  806,  24  Pac. 
948.  See  Curtis  v.  Mussey.  72  Mass. 
(6  Gray.)  281;  Reynolds  v.  United  States, 
98  U.  S,   14G.  25  L,  ed.  244. 

30.     Saiae — Insplratlaa     by     aasther    per- 

stltutes  no  defense  to  a  prosecution  charg- 
ing a  criminal  libel;  the  essence  of  the 
offense    consists    In    the    publication    of    the 

State  V.  Hosmer.  72  Ore.  57,  142   Pac.  681. 

ae.  Saue^J,ibcl  by  ■erraais — The  pro- 
prietor of  a  newspaper  la  answerable  crim- 
inally for  acts  of  his  servants  In  conducting 
the  newspaper  In  publishing  a  libel  therein, 
notwithstanding  the  fact  that  he  had  noth- 
ing to  do  with  the  publication  of  the  libel. 
-Rex  V.  Walter,  3  Esp.  21,  6  Rev.  Hep,  80S. 

27.  Or  even  expressly  forbad  It. — See 
note.   9    Eng.   Rul.   Cas.   88, 

18.  Saale  —  Veadftr  of  aeirtsvaper  In 
which    a    libel    Is    published,    selling    such 

Is  not  liable  where  he  can  show  that  he  did 
not  know  that  the  papers  sold  contained  the 
libel:  that  his  Ignorance  of  that  fact  was 
not  due  to  any  negligence  on  his  part;  and 
that  he  did  not  know,  and  had  no  ground 
for  supposing,  that  the  newspapers  sold 
were  likely  to  contain  libelous  matter.— 
Bmmens  v.  Pottle.  IS  Q.  B.  Dlv.  364.  9  Eng. 
Rul.  Cas.  82. 

39.  MnlleloBS  pablleBtloa — Eunee  ef  mt. 
feBse.^MallcIous  publication  o(  libelous 
language  Is  essence  of  crime  o(  libel. — Peo- 
ple V.  Miller.  122  Cal.  84,  87.  54  Pac.  628. 
See  Commonwealth  v.  Snelllng,  32  Mass. 
(16  Pick.)   827. 
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30.  Same — Intfntloii  wKk  whipk  pnbllea'  husband,  and  to  brrng  her  into  hatred,  con- 
tlaa  Is  uadn  rather  than  Its  truth  or  tempt,  and  ridicule,  ii  llbeloua.  and  cat;- 
lalBlty.  Is  th«  correct  criterion  as  to  nliable  In  the  criminal  branch  o(  the  court. 
whether  publication  Is  mallcioue. — State  t.  — State  Y.  Avery,  7  Conn.  SSi.  18  Am.  Dec. 
Nichols,   IS  Wash.   J,   46   Pac.  «4T.  106. 

31.  Sbb( — N»d  Bot  be  katird  ar  lll-nlll,  X*.  VtMranee  af  defBrnntarr  warda  aa 
but  any  rf!ckleB3  or  wanton  dlapoalllon  to  "hellef,"  or  on  "Information,"  or  on  'Te- 
do  wrong-ful  act  without  eiFuae  or  Juatlflca-  port,"  etc.,  unless  name  of  Informant  be 
tlon,— State  v.  Bulch,  31  Kan.  46S.  4  Am.  furnlHhed  as  part  Of  utterance.  Is  legal 
Cr,   Rep.   61B,   2  Pao.    «09.  equivalent    of    their    positive    statement    ai 

As  to  »«■  r«,  see  pars.  JO-M.  this  note  facts.— Booker  v.   State.    100   Ala.    10.    14   So. 
561.      Bee    Haaa.    Robblna    v.    Fletcher,     101 

S2.     Same— Pabllcatla>     most     have     tea-  j,ass.   IIB.      W.    Y.   Miller   v.   Miller,    8    John. 

deaer  te  Impeaeb  koaratr,  lateKTltf^.  virtue,  7,     p,   gmnh  v.  Stewart,  B  Pa.  St.  372:  Dot- 

«r    repntatlen    of    person,    but    In    case    al-  (arer  v.   Buahey,    le  Pa.   St.   iO«;    Beehler  v. 

leiced   libelous    matter   Is   such    per   se.    It    Is  Steever.  I  Whan.  313.  328. 
sufllclent   to   set   11   forth,   and   law   Implies. 

such  tendency  aa  to  party  concerning  whom  **•     Worta— A«    to    thaae   uat    araadalaoa 

11  was  published.— People  v.  Seeley.  13B  Cal.  '"    "'"^Ivaa.    yet    II    put    In    wrltlnB    and 

118    120,  78  Pac.  884.  publlahed,    and    tending    In    any    degree    to 

discredit    of    man.    are    llbeloua    when    they 

33.     Same— Ta  reader  act  nallrlona.   It    Is  defame    private   person    only,    or    peraona    In 

not   necessary    that    party    be   actuated    by  public  capacity;   In   which   latter  caae   they 

feeling   of   hatred   or   Ill-will   toward   Indl-  ^^^    g^i^    ^^    receive   aggravation,    as    they 

vidual.    nor    that    he    entertain    and    pursue  tend    to    scandallEe    government    by    reHec- 

any  general  bad  purpose  and  d  ea  I  gn .— Com  -  tlons  on   those  who  are   Intrusted  with   ad- 

monweallh  v.   Snelllng.    31  Mass.    (IB   Pick.)  ministration    of   public    alTalrs.— Blchardson 

337;  State  v.  Brady,  44   Kan.  436,   »1  Am.  St,  ,    gj^t^,  SB  Md.  20B,  T  Atl.   43. 
Rep.   Mt.  9  1^  B.  A.  OOS.   14   Fac.   948. 

41.      Same — »Bad  <eM  nllrctlng  aeaaey," 

S4.     Mlalake     aa     lo     lB«— lateat,     etc.—  ,„  jarg,  letters,  upon  envelope  sent  through 

Want  o(  actual  Intent  to  vilify  Is  no  eicuse  ^g,,   i,y   collection   agency,   are   libel    upon 

for  libel;  and  I(  man  deem  that  to  be  right  person    to    whom   directed.— State   v.    Arm- 

which  law  pronounces  wronR.   mistake  does  gtrong,  106  Mo.  396.   37  Am.  8t.  Rep.  3S1.  11 

.  not    free   him   from  guilt.— People   v    Brady.  l.  R.  A.  419,  16  S.  W.  804. 
44  Kan.  43E,  21  Am.  St.  Rep.  2S6,  9  L.  R.  A. 

606,    24    Pac.    B48.      See    Reynolds    v.    United  "■     »■■••—«••<  ■■  paWleatlaBa,   and    set 

States.  98  U.  S.  146.  26  U  ed.  244.  °'"     '"     indictment,    must     be    grlven     their 

natural    and    ordinary    meaning,    or    their 

SB.  PBblleatlon  af  truth— Where  saek  meaning  aa  pointed  and  rendered  significant 
pabllPBllea  aetnaled  bj  expresa  malice,  f^^  averment  of  extraneous  facta  of  col 
renders  party  liable.— State  v.  Burnham.  9  ,  ,^  referring  to  them.- Avirett  v.  State" 
N.  H.  84.  31  Am.  Dec.  217.  See  Hartford  ^,  „^  „  ^j, 
V.  State.  96  Ind.  461,  49  Am.  Rep.  136;  Com- 
monwealth V.  Clap,  4  Mass.  163,  1  Am.  Dec.  in,  INDICTMENT  AND  INFORMATION. 
312'  4S.     Aa     ta      •nacleaer      of — Geaeralli.— 

30.  RepetltlOB  af  false  aad  aeaadalaoa  Where  publication  la  not  llbeloua  on  Ka 
matter — OrtKlBaled  by  aaotker  person,  con-  face,  but  It  is  claimed  that  language  used 
Btltutea  a  wilfu!  publication  thereof,  and  a  has  covert  meaning.  It  is  neceaaary  not 
fresh  libel,  rendering  the  person  thus  re-  only  to  allege  and  prove  slanderous  or 
peatlng  It  amenable  to  the  law;  he  must  libelous  sense  In  which  words  were  uaed 
be  In  a  position  to  Justify  his  act  by  ea-  by  defendant,  but  also  that  they  were  un. 
labllahlng  the  truthfulness  of  the  allega-  derstood  In  same  sense  by  those  to  whom 
tion,  or  suffer  the  consequences. — State  V.  they  were  addressed. — People  v.  Colllna,  103 
Hosmer,  72  Ore.  B7.  142  Pac.  681.  See,  also,  Cal.  346,  846,  34T,  86  Pac.  669.  See  May- 
Funk  V,  Beverly,  lli  Ind.  190,  13  N.  B.  6TS;  nard  v.  Fireman's  Fund  Ina.  Co.,  84  Cal. 
HarrlB  v.  Mlnvlelle,  43  La.  Ann.  908,  19  So.  48.  91  Am.  Dee,  B71;  Maynard  v.  Fireman's 
92B.  Fund  Ins.  Co.,   47  Cal,   207;   Edwarda  v.   San 

ST.     Seaadal  pabllaked  of  two  ar  more,  or  ^o'"  ^    *   P-   ^•'•'-    »»  Cal.    431,    436,    37    Am. 

of    one    of    two    peraons.    is    punishable    at  St.    Rep.    70.    84    Pac.     128;     Hearne    v.     De 

complaint  of  one  or  more  or  o(  all  of  them.  Young,    IIB    Cal.    670,    680,    62    Pac.    190.    499; 

—State    V.    Brady.    44    Kan.    436.    21    Am.   St.  »"•"    '■    Tobey,    19    Mass.     12    Pick.)     320; 

Rep.    296.    9    L,.    R.    A.    606.    24    Pac.    948.   See  People    v.    Isaacs.     1     N,     Y.    Cr.     Rep.     149; 

Palmer    v.    City    of    Concord,    48    N.    H.    211,  ChlatovEok  v.  Hanchett.  83  Fed.  878,  876. 

97   Am.   Dec.   606.  44.     Bstrtaale  MBfler  to  explain  aatarp  of 

38.      Saltcltatlaa    «f    Immoral    aet,    e.    g.,  «har»e  complained  of  Is  properly  introduced 

adultery.  In  letter  addressed  to  the  wife  of  'n    complaint    tor    criminal    libel,    whore    the 

another.     Importing      that     she     had     acted  meaning  would  otherwise  have  been  doubt- 

llbidinously  toward  the  writer,  had  "played  ful.— People    v.    Jackman.    96    Mlph.    269,     EJ 

peek-a-boo"    with    him    long    enough,    sent  N.  W.  809  (thought  to  be  unnecessary,  unde,- 

wlth    intent   to    Insult    and    abuse    her.    to  *  ^^*'  Poat). 

seduce  and  debauch  her  affections  from  her  Aa  lo  iBaaeada,  see  pars.  46,  47,  this  note. 
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45.     iBforaatloB     laid     BPOB     ckarce     ot       been  employed. — Clay  v.  People,  SG  111.  147,  1 
IlbrI — Par     words    not     llbrloaa    per    k     Is       Am.   Cr.    Rep.    381. 
fatally    detective    where    there    la    no    aver-  sj,     ^Ibel    not    teadlBs    to   iB^eaeh    hoB- 

meiit  of  eonsaquences  of  such  libel,— State  „(,,  virtue.  Integrity,  or  reputation  of 
V.    Qrlnatead,    «a   Kan.    593,    «4   Pac.    4S.  person,   court    should    >o    determine    on    de- 

4t.     I..B«do     Mn,d.-An     Innuendo     la       murror.-People  v.  Seeley.  139  Cal.  118.  120. 
Btalemenl  of  meaning  attributable  to  words        "  *'"^-  ^'*- 

of  publication,  and  can   not  supply  place  of  81.     Llhel   Ib    terelxB    lanKnave  — .   As   !• 

an  Inducement  In  pleading  of  libel  not  in-  »eae«llT.— When  pleading  contains  aver- 
Jurlous  on  Its  face. — State  v.  Orlnslead,  SZ  ment  that  defendant  published,  or  caused 
Kan.  B93.  84  Pac.  49.  See  AlB.  Moody  v.  '»  be  publtahed,  acandalaua  matter,  the  fact 
State.  94  Ala.  42.  10  So.  STO.  Kbb.  Stale  v.  that  libel  ia  In  foreign  language  does  not 
KUlott.  92  Kan.  27B.  61  Pac.  1027:  State  v.  require  any  special  allegation  that  such 
Clark,  67  Kan.  870,  71  Pac.  (32.  Okla.  I^w-  language  waa  understood  by  those  to  whom 
ton  V.  Territory,  9  Okla.  4E6.  GO  Pac,  S3.  )'  came,  for  that  la  Implied  In  averment  - 
Hau.  Carter  v.  Andrews.  33  Maaa.  (IG  Pick)  that  It  was  published,  this  word  being 
1,  8.    Mo.  State  v.  Pulitzer,  12  Mo.  App.  8.  proper  and  technical  term  to  denote  Illegal 

publication.— Haaae    v.    Stale,    tl    N.    J.    L. 
As  to  eztrlBKlc  matter  to  esplaln  naatlTe        .^^  y^  >   j^    jq  J^^^    ^61 
of  charsei  see  par.    14.    Ihia   note. 

U.      Same — Ability  to  eomprekend  tarelcn 

4T.     CBBirar«>   State  v.  Nichols,  15   Wash.       Un^n.,e    In   which   scandalous   matter   was 

1,  16  Pac.  847.  publUhed    Is    reoulred     to    be     shown    only 

48.     Sau.— r»     .ot     »l.r.»     w»rd.     «       "P»"    trial— Haaae    V.    State,    51    N.    J.    L. 

(24  Vr.)    34,  30  Atl.  7B1. 

54.     TeadcBpr    to    pivvoke    katred.    etc. — 

ion  ol  libel   Is 


»kraa«  fcy.— An  article,  alleged  to  be  do- 
famatory  and  to  have  been  published  of  and 
concerning  another,  can  not  have  Its  words 
and  phrases  enlarKed  beyond  their  natural 
Import  and  plain  and  ordinary  meaning  by 
Innuendo,  and  In  case  this  Is  attempted  In 
the  information,  the  remedy  Is  by  way  of 
demurrer:  but  If  the  article  doea  not  require 
the  use  of  Innuendos  to  make  it  actionable, 
the  fact  that  the  arawer  of  the  information 
makes  use  of  innuendoa  In  aid  of  the  actual 
intent  and  meaning  of  the  article  com- 
plained of  neither  strengthens  nor  weakens 
the  Information  aa  a  pleading, — People  t. 
Luainchl,  14  Cal.  App.  023,  142  Pac  113, 

49.  A  newspaper  article  headed  "Make  k 
Clean  Breast  of  It"  and  directed  to  an  In- 
dividual by  name,  referring  the  "the  mys- 
terloUB  disappearance  of  fGOO  of  the  money 
received  and  tabulated  In  (he  report  of  the 
flnance  committee  of  the  14th  of  July  cele- 
bration." of  which  such  peraon  waa  the 
chairman;  urging  him  to  tell  "into  which 
pocket  or  pocketa  have  strayed  the  OOO": 
averring  that  "mistakes,  irregularities,  for- 
geries and  even  embesElements  of  money 
have  been  ascertained  In  the  published 
Btatments  of  account  Qf  this  committee": 
demanding  an  explanation  of  the  person; 
aaaertlng  that  "an  honeat  man  never  hesi- 
tates to  Justify  himself  when  he  ia  accused 
ot  committing  offenses  such  as  these  with 
which  he  has  been  charged":  asserting  that 

this  subject";  and  Anally  cloalng  as  It  be- 
gan with  the  Insistence  that  the  person 
named  ahould  "make  a  clean  breaat  of  it," 
cornea  within  section  218  of  the  Penal  Code 
relating  to  criminal  libel,  and   does  not  re- 

tlonable. — People  v.  Luslnchl,  24  Cal.  App. 
633,  I4K  Pac.  118. 

M.  LIkel  Is  Introdmed  latv  iBdletBicat 
hr  BSP  ot  irtordB  "as  follows."  and  la  sut- 
nclentty  certain,  aa  much  so  as  had  lan- 
guage,  "In  words  and   figures   as   follows," 


'oke    1 


'ath. 


pose   to   hatred.   c< 

where    publication     Is    grossly    libelDUa.    or 

libelous  per  ae,  such  consequences  naturally 

or  necessarily  follow,  and  averment  to  that 


■■■   49. 


tUS.     Wkere    i 


er   PBbllehed    Is    llbeloas 

tion  shall  allege  libelous  matter  so  pub- 
lished tended  to  Impeach  honesty,  Integrity. 
virtue,  or  reputation  ot  person  libeled. — 
People   V.   Seelsy,   189  Cal.    118.    119.   72   Pac. 

56.  In  those  cases  In  which  the  words  of 
publication  complained  of  being  libelous 
per  se.  It  Is  sufficient  to  set  them  forth  in 
the  indictment;  the  law  will  Imply  a  ten- 
dency to  Impeach  honesty.  Integrity,  virtue, 
or  reputation  ot  person  concerning  whom 
published. — See  par.  12,  this  note. 
IV.  EVIDBNCffi. 

ST.     Acta    Bad    adMUslosB    of    dcfekdaat, 

either  In  himself  or  Jointly  with  some  other 
person,  are  not  confessions.  In  legal  con- 
lemplatlon.- People  v.  HlUer,  132  Cat.  81, 
87,  54  Pac.   523. 

As    to     declarBtlowi    of    pvrsoB     worklBg 

68.     AdnlHloB    at   Bet    B04    la    Itself    la. 

TolvlBK  ertmlBal  iBieBt,  such  as  admission 
of  person  that  he  was  editor,  proprietor, 
and  publisher  ot  newspaper,  Is  not  to  be 
rejected    as    evidenc 


.of). 


i   it 


,    wher 


lecled  with  other  facts,  tend  to  establls 
(uilt  for  libelouB  publication  In  such  ca 
lac I ty.— People    y.    Miller,    1S3    Cal.    81,    8' 


Digitized  by  Google 


•  349 


CRIMINAL   LISBI— BTtDBRCE— BURDBir. 


[Pt.I 


5*  Pac.  58S.  See  People  v.  I^  Hoy,  tS  Cal. 
Il«.   4  Pac.  S49. 

09^     AKblsaomB     JolsBBtlmi     at     p«rsoa 

■oug-ht  to  be  libeled  bars  admlBslon  of  tes- 
timony that  publication  was  understood  to 
be  o(  person  alleged  to  be  libeled. — Peo- 
ple V,  Ritchie,  13  Utah  JSO.  42  Fac.  209.  210. 
See  Rusaell  v.  Kelly,  44  Cal.  E41.  13  Am. 
Rep.  16S.  III.  Nelson  v.  Borchenlue.  62  IlL 
iSS.  Ha».  Miller  v.  Butler.  fiO  Mass. 
(S  Cush.)  Tl.  St  Am.  Dec.  T«»;  I.eon&rd  v. 
Allen,  eS  HasB.  (11  Cusb.)  241.  Mich.  Far- 
rand  V.  Aldrlch,  S6  Mlcb.  S9S.  48  N.  W.  628. 

M.  Sa^c — Wken  amblKiiavii  worOa  are 
naed  ■■  to  pcmon  Intended,  and  their  appli- 
cation IB  doubtful,  persons  who  read  libel, 
and  are  acquainted  with  parties  and  clr- 
cumetancea,  may  state  their  Judgment  and 
underHtandlng  ae  to  whom  libelous  charge 
referred.— State  v.  Hason,  1«  Ore.  27S,  46 
Am.  8L  Rep.  629,  88  Pac.  180.  See  Maynard 
V.  Fireman's  Fund  Ins.  Co..  S4  Cal.  48,  59, 
91  Am.  Dec.  872;  Russel!  v.  Kelly.  44  Cal. 
(41,  13  Am.  Rep.  169;  Chamberlln  v.  Vance. 
ei  Cal.  TG.  83:  Edwards  v.  San  Jose  P.  A  P. 
SOC,  69  Cal.  491,  436,  9T  Am.  St.  Rep.  70. 
34  Pac.  128.  III.  Nelson  v.  Borchenius,  62 
III.  £38.  Jut.  Smawley  v.  Stark,  9  Ind. 
3B(.  Hauh  Goodrich  v.  Davis,  62  Mass. 
(tl  Met.)  4T8.  464;  Miller  v.  Butler.  60  Mass. 
(6  Cush.)  71.  69  Am.  Dec,  TBS:  Leonard  v. 
Allen,  66  Mass.  (11  Cush.)  241.  Ohio.  Mc- 
l.augh1ln  V.  Russell.  17  Ohio  476,  93  Am. 
Dee.  631.  vt.  Knapp  v.  Puller,  55  VI.  311, 
46  Am,  Rep.    618. 

61.      Permitting     witness    to    answer    the 

referred  la  error.— Russell  v,  Kelly,  44  CaL 
641:  People  v.  McDowell,  71  Cal.  194,  11 
Pac.  868.  See  Matter  of  Kowalsky,  T3  Cal. 
120,  14  Pac.  39S:  McAllister  v.  Detroit  Free 
Press  Assoc.  7S  Mich.  336,  15  Am.  St.  Rep. 
J18,  43  N.  W.  431. 

«3.  Bofden  of  vroof— Vvou  defndanl  to 
estBbllsk  hU  defense  to  satisfaction  of  Jury, 
before  he  can  demand  acquittal;  It  Is  only 
required  to  produce  sumclent  evidence  as 
to  raise  In  minds  of  Jury  a  reasonable  doubt 
as  to  hiB  guilt. — State  v.  Qrlnslead,  61  Pac. 
980,  62  Kan.  693.  64  Pac.  49.  ,  See  Stale  V. 
Bush,  122  Ind.  42.   23  N.   E,   677. 

As  to  aeqalttal  la  case  of  rrasfmablc  doabt 


t  1096  and   note. 


to  satisfaction  of  Jury  that  defendant  par- 
ticipated in  publication. — State  v.  Grlnstead. 
ID  Kan.  App.  73,  81  Pac.  976.  afllrmed  8^ 
Kan.  693,  14  Am.  Cr.  Rep.  208.  84  Pac.  49. 
following  State  v.  Child.  40  Kan.  482.  20 
Pac.  276;  State  v.  Watt.  44  Kan.  320,  24 
Pac.  364;  State  v.  Osborn,  64  Kan,  473.  38 
Pac.    572. 

04.  nandltrltlBK — In  BaOBrnoas  letters 
— Bapert  eTMeaec- Where  libel  Is  pub. 
Ilshed  In  anonymous  letters  dlfferinK  In 
penmanship  and  style,  and  where  testimony 
of  an  expert  In  handwriting;  was  fclven,  to 
effect  that  all  libelous  letters  Introduced  In 


evidence  were  In  handwriting  of  defendant. 
It  is  error  for  court  to  strike  out  such  evi- 
dence for  reason  that  in  case  InTOlvinK 
comparison  of  different  writings  ordinary 
Individual  can  suflloiently  arrive  at  conclu- 
sion quite  as  correct  as  that  of  opinion  of 
most  skilled  expert  In  handwriting,  par- 
ticularly where  eipert  testified  that  there 
was  no  resemblance  or  similarity  between 
various  exemplars.- People  v.  Storke,  I2S 
Cal.  486,  468,  60  Pac.  1090  (overruling  dept. 
decision  Feb.  21.  1900,  80  Pac.  420).  See  III. 
Brobston  V.  Cahill.  64  111.  356.  MIek.  Vinton 
V.  Peck,  14  Mich.  287;  Diets  v.  Fourth  Na- 
tional Bank,  69  Mich.  237,  37  N.  W.  220. 
Hlsa.  Oarvln  v.  State,  52  Miss.  207.  Mfk 
Rose  V.  First  National  Bank.  91  Mo.  399, 
60  Am.  Rep.  2ES,  3  8.  W.  376.  N,  J.  Gaunt 
V.  State,  60  N.  J.  L.  (21  Vr.)  490.  14  Atl. 
600,    Tex.    Wagoner  v.    Ruply,    69    Tex.    TOO. 


W.  iBtoxleatloa— EvMcnce.  aa  ta  •^p- 
pcaraBee." — Where  article  charges  that  "the 
editor  of  the  Chronicle  has  been  Intoxicated 
on  several  occasions,  and  that,  too,  after 
he  was  elected  to  legislature  as  champion 
of  prohibition,"  defendant  should  be  per- 
mitted to  show  by  witnesses.  In  support  of 
truth  of  charge,  that  person  against  whom 
article  was  directed  had,  both  before  and 
after    his    election,     been    seen     "acting    as 

may  not  only  state  how  supposed  Intoxi- 
cated person  acted,  but  he  may  give  hla 
opinion  as  to  whether  supposed  Intoxicated 
person  was  Intoxicated  or  not.— State  v. 
Mayberry,    33    Kan.    411,    6   Pac.   553. 

00,  Jmtr — Arc  cielBal*E  jDd«ea  €tf  all 
facta  under  our  system,  and  of  law  as  wet] 
as  of  fact  upon  Isbue  of  libel.- People  v. 
Seeley,   139  Cal.    118,   122,   72   Fac.   834. 

Aa  to  HeaBlBK  of  libel  kclajt  a  vaealioB 
for  Ike  Jnrr,  see  par.  67,  this  note. 

OT.  Baaie — Rtckt  to  paaa  Hpaa  Blmllarlty 
of  wrillBK — Jury  should  be  permitted  to 
pass  upon  question  of  resemblances  or  simi- 
larity of  defendant's  writings  with  disputed 
wrltlhga  containing  libelous  matter, — Peo- 
ple V.  storke,  128  Cal.  486,  488.  90  Pac.  1090. 

08.  Mallee— Na  otber  erldence  of  falie- 
haod  or  malice  is  necessary  than  publica- 
tion Itself.- Dlion  v.  Allen,  69  Cal.  627.  629. 
11  Pac.   179. 

«•.  MobbIbk  of  Ilb«l— (taeatloB  of  fact 
for  Jury.- Whether  libel  was  of  and  con- 
cerning prosecuting  witness  are  questions 
of  fact  to  be  determined  by  Jury,  under 
Instruction  o(  cOUrt.—State  v.  Mason,  26 
Ore.  273.  46  Am.  St.  Rep.  629.  26  L..  R.  A. 
779,  38  Fac.  130. 

70.  Object  and  parM"  to  be  attained  by 
CTtdeBec  as  to  understanding  or  impression 
of  persons  reading  libel  are  same  In  crim- 
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26  Ore.  2TS,  it  Am.  St.  Rep.  6iS,  88  L.  R.  A.  the  article  It  !■  proper  to  refuse  an  Inatruc- 

TT9.    38    Pac.    130.      See    Common  wealth    r.  tlon   referring   to   the   asierted   right   of   a 

Morgan,  107  Mbhb.   139;   State  v.  Fitzgerald,  newspaper    to    fairly    and    justly    "crltlclRe" 

SO  Mo.  App.  408.  the  actions    of    those    committees    or    mem- 

Tl.     Cou^Tc    with    doctrine    deolarea    In  »«"    <>'   committees    having    In    charge    the 

some   cases    that    underatanding   or   Imprea-  celebrations   of  holidays   and   anniversaries. 

alon    that    pereons    may    get    from    reading  and    stating    that    the    criticisms    and    com- 

objectionable  article  can  not  be  received  In  ments  of    the   press   upon   acta   and  conduct 

evidence    for   any    purpose.— Ind.    Brigga    v.  of  pereoni   In  charge  of  public  celebrations 

Byrd.  11  Itid.  IB3.    M»»s.  Qoodrlch  v.  Davis,  "re    privileged    communications.— People    v. 

5!  Mass-    (11  Met.)    *T3.    484:  Snell  v.   Snow.  Lualnchl.    H    Cal.    App.    82!,    142    Pac.    112. 

&4    Mass.    (la    Met.)    2TB.    283.    46    Am.    Dec.  77.     ErfmtamM   iaatniciloB— As  to  earlag 

730.    S.  Y.  Van  Vechten  v,  Hopkins.  6  John.  i,,  olhrr  iHtnietlnB,— The  general  rule   Is 

211.    4   Am.  Dec.    339;    Qlbson  V.  Williams,  4  that  an  erroneous  Instruction  in  a  criminal 

Wend.    310.      Pa.    Rangier    v.    Hummell,    »T  cause  Is  not  cured  by  inatruollons  correctly 

Pa.  St.   120.  stating  Che  law  applicable. — People  v.  Buah. 

va.     Same— Bb4       ekaraeter       ol       parties  6E  Cal.   129.  3   Pac,   BBO;  People  v.  Marahall. 

eharfted  In    cHulnal   Ubel   haa   no    tendency  JU  Cal.    422,    44    Pac.    718:    People    v.   Weat- 

to  prove  afllrmatively  facts  charged.— Com-  lake,    124    Cal.    *K2,    BT    Pac.    46B;    People    v. 

monwealth  v.  Snelling,  23  Mass.    {IB   Pick.)  Maughs.   HB   Cal.   2B3,    B8   Pac.    18T;   Mackey 

337.  V,   People,  2  Colo.   12. 

78.     Per*«a  norklac  >»■■  Ubelou  paper  78.      Brronsous    Instruction    not   cured    by 

— DrplarailoBB  of. — Statement  of  witness  as  subsequent    correct    Instruction     upon    the 

to    what    person    at   work    In    printlng-offlce  same  matter,  unless  previous  erroneous  In- 

of   one    of    defendants,    upon    pamphlet   con-  structlon     speciflcally     withdrawn. — Mackey 

talnlng  alleged  libelous  matter,  said  in  ref-  v.  People.  3  Colo.  13.     See  Lufklns  v.  Collins, 

erence    to    printing    of    such    pamphlet,     la  2   Idaho    150.    T    Pac.    SS;    Fink    v.    Algermls- 

hearsay.        and        inadmissible. —People        v.  sen,  25  Mo.  App.  186;   Price  v.  State.  1  Okla. 

Thornton.     74     Cal.     482.     48«,    IS     Pac.     244  Cr.   358,   »g  Pac.  447. 

.McKlnstry,    J.,     dissenting     holding     that  „      s„_a.  t.  k.nle.  ..  «efe«la>t  .« 

such   declarations  were  part   Ot  res  geat«).  „,„,^     j„^^     etc.- Erroneous     Instruction 

T4.      Stale    nay    »I»e    evidence    ef    olfcar  throwing   upon    the   defendant.    In    a    prose- 

llbeloaa  arllclea  regarding  same  defendants  cutlon    for    criminal    libel,    the    burden    of 

or  same  subject-matter,  upon  Indictment  for  proving   the   matters    of   his   defense    to    the 

publication  of  libel,  for  purpose  of  showing  aatlsfactlon    of  the   Jury,- whereas  his   evi- 

mallee.— Commonwealth    v.    Place,    163    Pa.  dence  will   be  aufflcient   If  It  raises  a  doubl 

St.  314.  28  Atl.  620.  In  the  minds  of  the  Jurymen,— la  not  cured 

V.    INSTRUCTIONS    TO    JURY.  by    a    general    Instruction    giving    correctly 

__       .                 ....                           ..           «  the   la'w   as    to    the   burden    of   proof   and   a 

TB.     A>    to    ebjeet    bctav    pveservatloa    of  j„„i., a,.,       „     n-i„-.^.,.      m 

.       ,      ...         X      .1.        tm     .*!.,«  reasonable     doubt. — state    V.    Qr  Ins  toad,    10 
peace,— .in    Instruction   to   the   effect   that   a 

criminal   prosecution   for   libel    la   conducted  "■''"■    *PP-    "■   "'■   ^'''^'   ""'■ 

for    public    purposes:    that    the    publication  m.     Same  — Aa     to      pnblleatloa      asalast 

of    a    libel    haa    a    tendency    to    provoke    a  pablle  oBeer, — An  Instruction  that  a  publl- 

breach   of   the   public   peace,   which  the   law  cation   which   Imports  a  charge  of  unfltness 

Is  solicitous  to  maintain  and  preserve:  that  of   a    public    officer    to  administer    duties    of 

persons  feeling  themselves  Injured  by  such  the    office    he    occupies.    Is    llbeloufl.    la    erro- 

pubUcations  are  incited,  in  many  Instances,  neous,    because    official    conduct    of    an    of- 

to  Heek  satisfaction  by  personal  violence  In-  fldal    Is   proper    matter  for   criticism   within 

dieted   upon    the   supposed    libelee:   and  that  reasonable    bounds. — State    v.    Orlnstead.    10 

it    Is    the   precautionary    policy    ot    the    law,  Kan.   App.  78.   61   Pac.  S78.  affirmed   63   Kan. 

In    the    interest    of   the    preservation    ot    the  693,  14  Am.  Cr,  Rep.  208,  04  Pac.  49. 

peace  of  society    to  discourage  such  violent  g^^    however,  Oakes  v.  State,   98  Mlaa.  80. 

remedies    involving   a    breach   of   the   peace.  ^^  ^    j^    ^          _           ^^      ^^  g^    ^^ 
and  the  law  has  therefore  provided  for  the 

punishment    ot    the    ilbeler.    as    heing    one  81,     Provlnec    o*     Ja«ce     aad     of     Jury^ 

who    wantonly    puis     the    public    peace    at  CoaM    laay    laalmet    Jary    aa    to    rules    ot 

haiard   by   printing   and   publishing   untrue  •■•■Me«e*,  rules  as   to   Impeachment  of  wlt- 

and  malicious  attacks  on  private  character  nesses,  and  general  principles   which   might 

-is   a    clear   and   correct    exposition    of   the  tend  to  enlighten  Jury  In  arriving  at  truth, 

law  and  the  cause  of  Its  existence,- People  and    may    admonish    Jury    that    before    they 

■  V.  Crespi.  JIB  Cal.  BO,  48  Pac,  863.  assume    responsibility    of    disregarding    In- 

76.     A.    to     privilege*    eo«_n.l«,lo»^  structlons    they    should    be    «ure    that    they 

TXi  r  '"n*e';srprsu:r^''  ir:Lfou^"?n  ^-  from^d^i-p^n'rc-nnrnt  corvic^-rtha-i 

^ZZcVoyto'at'son'or-t'ri^nrSn"  r5;X^^38"'caT  nr5:2r%Tl-  m^''''" 

terested  therein,   which   is   privileged  under  H2.      SaBse^Iaetraetloa  aa  to  law  ot  libel. 

section    268    ot    the    Pensl    Code,    and    In    a  — Judge    haa    right    to   Inatruct    the   Jury    as 

criminal  proaecution  for  the  publication  of  to    law    ot   libel,    but    his    Instructlona   are 
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CRIHINAI.  LIBEL — PRACTICB  AND  PROCBDL'RII!. 

•n)y.— People    V.     Seeley,     119    Cal. 


.   PRACTICE  AND  PROCEDURE. 
M    folHt   ar   ■«¥«»]   trlnl    acnlHHt    de- 
lta   Jolntlr    cliarB«d    with    ■■    ollnm*, 

ant.    1  1098    and    note. 
Coaiplalnut — Whcr*  libel  ob  tno  or 

may    be    by    any     one     or    all    at    the 
B   libeled.— See   par.   37,   this   note. 

ir  be  iBltlated, 

CoBBtltathnal 

^r  eectlon    S  ol 


:  pars.  81,  SB,  this  no 
«4.  CoBrt'a  jBTladlell 
uvlBlDBB, — Libel  being', 
tide  VI  or  state  c 
^anor    "not    otherwlee 


148  Cal.  131. 
85.     Coi 


provided     (or 
and   la  proae. 

thlH  offense  Is  unconi 
I.— Robert  v.  Police  C 
.  82  Pac.   818. 


>    ch! 


4t!tu 


lal 


ovlali 


VTallr. — II  was  held 

of  People  V,  Hlsslns 

the    Initiatory   proceedlnKa   in   criminal   libel 

must  be  taken  by   tbe  grand  Jury. 

Ah  Iv  JnrlsdletiBB  at  coart,  see  pars.  81, 
82.    this   note. 

N8.  Sbibt — Police  eoart  JaFlBdletloa.— Bui, 
In  a  later  caae.  the  supreme  court  bas  held 
that  the  police  court  haa  Jurlsdlcllon,  as  a 
rommltttnff  court,  to  determine  prelim- 
inarlly  and  commit. — People  v.  Crespl.  116 
Cal.  BO.  4S  Pac.  8t3. 

H9.  NBBBer  of  proaeeatloB. — Section  9  of 
article  I  of  the  constitution,  providing  that 
"orfenses    heretofore    required    to    be    proae- 

informatlon  or  by  Indictment,"  does  not  re- 
quire that  criminal  libel  shall  be  proaeouted 
by  indiclmeni  or  information.  Thia  section 
has  nothing;  to  do  with  the  flndlnir  of  Indict- 
ments or  the  niing  of  Information;  It  sim- 
ply  deals    with    the    place   where    the    trial 


hall  be  had  when  prosecution  (or  libel  is 
aictment  or  Information  In  that  class 
of  libels  conslstlnK  o[  publications  in  news- 
papers.— Ex  parte  WeBtenberg,  1ST  Cal.  309, 


849  that  no  pi 


of  P( 

T  Indict 


t  of 


Infamous  crime. 
Jury. 


does     not     require     that     criminal     libel 
prosecuted  by  Indictment.     There  was  noth- 

any     provision     In     the     present,     requiring 
criminal   libel    to   be   prosecuted    by    indlct- 


intom 


n.— Ei 


Wea 


vidfng  that  "Indictments  found, 
or  Information  laid,  for  publlcatlona  in 
newspapers  shall  be  tried  in  county  where 
such  newspapers  have  their  publication- 
oflice.  or  in  county  where  party  alleged  to 
be  libeled  resided  at  time  o(  alleged  publi- 
cation, unless  place  o(  trial  shall  be  changed 
for  good  cause."  is  not  tlRilted  to  cases 
of  newspaper  publishers  and  proprietors. 
but  Includes  person  who  caused  libel  to  be 
published  In  newspaper  equally  with  one 
who  publlBheB  It.— In  re  Kowalsky,  T3  Cal. 
120.  123.   11  Pac.  399. 

.\B  to  IbIIIbIIbk  procPCdIBKB,  eee  pars.  84, 
S5.  this  section. 

RS.  iBdlvldual  libeled  not  eoaaldered. — In 
criminal  action  brought  in  the  name  of 
people,    individual    libeled,     so    (ar    as    per- 


erg 

167  Cal.  309.  139  Pac.  674. 

91 

The  onl:; 

ofTensea  under  the  old 

on- 

ed    to   be   prosecuted    by 

lent  and 

rabraoed   within   the   expres- 

■•offenses 

cuted    by 

indlctment"    In    the    pre 

ere  and  are  "capital  or  other 

es."       Crimea     are     Infan 

r  by  reaao 

n  of  their  punishment  Q 

by 

n  of  their 

nature;  In  the  flrat  class  (all 

B     the    punishment     ther 

e(or 

prlBonmen 

libel   neve 

r  bas  been   a  (elony  In 

this 

uch 

it    la    not 

an    offense    Infamous   In 

re.-Ex  pa 

rle  Westenberg.  187  Cal. 

309, 

139  Pac.  €71. 


Under  such  constitutional  authority 
[Islature.  by  the  Whitney  act  (Stats. 
.  213),  providing  for  police  courts  In 
lavlng  thirty  thousand  and  under  one 
d  thousand  inhabits 


1901. 


>.  G76), 


irther 
police 


laea   of  cities 

)nferred  Juriadiction  uf 

:  the  city  of  Oaliland  o 


Pleading — GcBera 


rovld- 


loquium.  objection  may  bo  taken  by  general 
demurrer  that  (acts  stated  do  not  consti- 
tute public  offense. — People  T.  ColUnB,  102 
Cal.  346,   348.   3fl  Pac.   669. 

S4.  Varlanee — ObJeetlOB  t*  variance  be- 
tween libel  alleged  in  Indictment  and  proof 
□f  libel  should  be  made  when  proof  is  of- 
fered, and  where  defendant  (alls  to  do  so. 
objection  can  not  be  raised  (or  first  time 
in  appellate  court.— Clay  V.  People,  86  III. 
147,   2   Am.  Cr.   Rep.  381. 
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Tit.  VIII,  ch.  X.] 


CRIMIXAL    LIBBI— PUMISHMENT   FOR. 


will   not   be   Kraticed   where   I 

lack    and    overthrow    upon    de 

commlUed  of  which  court  ha: 
—In  re  KowalBky.  73  Cal.  1Z« 
39S.     See   Ex  parte  Whltaker, 


Upon  habeas  c 
lend    to 


I  kabcaa  dtrwnn 


Bedim 


In  double  lense,  court,  after  Terdlct,  will 
UBuallr  constraa  It  In  that  sense  which  will 
support  verdict. — People  v.  Ritchie,  12  Utah 
ISO.  42  Pac.  20S,  310. 

HO.  SaKe— ImpHvU>c  *t  ■■Wavlt. — Ver- 
dict of  Jury  in  action  for  criminal  libel  can 
not  be  Impeached  by  affldavlt  ef  Juryman, 
but  Buch  amdavlt  !■  admissible  In  support 
of  verdict  (dla.  op.). — People  y.  Thornton, 
74  Cal.   482.  48B.   IS  Fac.   244. 

07.  Writ  of  kabeu  tmiwmm — N*t  Intended 
to  review  iTTCKBlarlir  •(  »r«ee«llnB»  In  any 

case,  but  rather  to  restore  liberty  to  citisen 
who  is  Imprisoned  without  color  of  law.— In 
re  KowalBky.  13  Cal.  12D.  122.  14  Pac.  ZB9. 
See  Bx  parte  Prime,  1  Barb.  (N.  Y.)  340, 

§  248.  PUNISHMENT  OP  LIBEL.  Every  person  who  wilfully,  and  with 
a  malicious  intent  to  injure  another,  publishes  or  procures  to  be  published  any 
libel,  is  punishable  by  fine  not  exceeding  five  thou.sand  dollars,  or  imprison- 
ment in  the  county  jail  not  exceeding  one  year. 

3120  Criminal 


dictment  charges  any  offense  known 
for  this  goes  to  Jurisdiction,  which 
proper  subject  for  Inquiry  in  any  prni 
Ing-  of  this  character.— In  re  Kowalek: 
Cal.  120,  122.  14  Pac.  39B.  See  ^x  | 
Corryell,  22  Cal.  ITS;  Ex  parte  Kearni- 


PUNI8HMENT  FOB  CRIMINAL  LIBEL. 
1-  3.  Action — When  Beriee  of  offenses. 

4.  Circumstaaees    of    mitigating   character, 

effect  of. 

5.  Evidence  of  former  acquittal  admiBSibte. 

6.  Prosecution   for  anj  part  of  ningle  of- 

fense— Bar  to  further  prosecution. 

1.  AetloB— Wh«  scTlca  ot  offpiuee.- 
Where  publication  is  one  and  same  ai-t.  It 
is  rule  that  out  of  same  facts  Hirles  of 
charges  shall  not  be  preferred,  and  state 
can  not  split  up  crime  and  prosecute  It  In 
parts.— People  V.  Stephens.  79  Cal.  42S.  4a0. 
4  L.  R.  A.  84G,  21  Pac.   »B«. 

a.  Sam* — One  criminal  oSenM  only  can 
be  prosecuted  for  publication  of  libel,  baned 
upon  single  article  published  In  slnitle  le- 
Hue  of  newspaper,  regardless  of  number  of 
false  and  defamatory  statements  coiicprn- 
iiig  single  individual  In  such  arilclc.— Peo- 
ple V.  Stephens.  T»  Cal.  428.  438,  4  U  R.  A. 
S4K,  31  Pac.  SBB.  8ee  People  v.  Hunckeler, 
48  Cal.  33,  1  Am.  Cr.  Rap.  507:  People  v. 
Willard,  B2  Cal.  4S2.  488,  28  Pac.  BSK;  People 
V.  Pefoor.  lOO  Cal.  IBO,  16G.  1B6.  31  Pao. 
(42:  People  v.  McDanlels,  137  Cal.  1S2,  ISE. 
ta  Am.  St.   Rep.   81,  G9  L.  R.  A.  678.   69   Pac. 

a.     nmmr     Hals    «lalln«alahe«    in    consld- 


tates 


umber  of   offenses  under   Indictment 
liaylng;      counterfeit      money. — United 
oweli,    66  Fed.   402.   40T. 


4.     Clreniua lance*  »(  inMlitatlaK  ehamrlci. 

and  which  are  proper  to  be  considered  by 
Jury  in  tiling  penally,  may  be  Introduced 
In  evidence  by  defendant  In  criminal  case. — 
Hartford  v.  State.  96  Ind.  461,  49  Am.  Rep. 
18B. 


S.     Bvldenee    •(    . 


>   bars 


tornrr     aequlital 

nformation    Is    adm 
hens.   79   Cal.   428.    4 


le. — Peo- 
ple v.  Stephens.  79  Cat.  42B.  430,  4  U  R.  A. 
346,  21  Pac.  8G6.  See  People  v.  McDanlels, 
137  Cal.  192,  196,  82  Am.  St,  Rep.  81.  69 
L.    R.    A.    578.    69    Pac.    1006.     .4U.    Drake    v. 

Ben  bam. 


7   Cor 

227.      Kr.  Fish 


iBd.    . 


.    Stat 


alth.    : 


13  N.  J.  L.  <1  Gr.>  361,  25  Am.  Dec.  49C 
State  V.  Lewis.  I  Hawkes  98,  11  An 
741.    VI.  State   v.    Bmlth,   13   Vt.   824, 
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■  MM  CBtniNAL    LIBEU.— MALICE    PBBSUHBIt.  IPt.1. 

§  250.     UALIOE  PRESUMED,    An  iDJurious  publication  ig  presumed  to 
have,  been  malicious  if  no  justifiable  motive  for  making  it  is  shown. 
History:     Enacted  February  14,  1S72. 

CRIMINAL  LIBEL— MALICE  PRE- 
SUMED. 

1.  Evidence  tending  to  show  want  of  malice 

admisgible. 

2.  Evidence   of    different   calumny    inadmis- 

3.  Express  malice  need  not  be  proved. 

4.  Oeneral  doctrine  as  to  malice  in  latv. 

5.  lojariouB  publication — Absence  of  justi- 

fiable motive. 

G.  Same — Disputable  pregamptioD  of  malice. 

7.  lutentioD  inferred  from  facta  surround- 
ing publication. 

S.  Law  iafeta  malice — When  injurious  pub- 
lication false. 

9.  Same — Malice  is  preeumed  in-  law  when. 

10.  Malice  not  rebutted — By  truth  alone  of 

publication. 

11.  Same — Probable  cause  alone  not  complete 

defense. 

12.  Pleading — Allegation  in  indictment' as  to 

tendency  to  eipoae  to  hatred,  etc.,  when 
not  necessary. 

13.  Probable  cause — As  circumstance  to  rebut 

presumption  of  malice. 

As  io  Biallce.  dcSnltloa  ol,  see,  ante,    i  7, 
Hubd.  4  and  note  Z  L.  R.  A.  1S». 


Erldri 


■  whtok  I 


■  tD 


publication  la  made  foundation  for  criminal 
aotfon  for  libel. — People  v.  Olassman,  12 
Utah  Z3S,   42  Pac.  9SS. 

Z.     Bvhiemc*   •(  dlScreut   ralnninj— I>ail- 

utterance  or  publishing  of  similar  words,  or 
of  words  of  similar  Import,  or  of  declara- 
tions upon  same  subject,  or  reterrlng  to 
publication  complained  of,  may  be  admitted 
In  evidence  upon  issue  of  actual  malice, 
but  evidence  of  distinct  or  different 
calumny  Is  Inadmissible. — Commonwealth  v. 
Damon,  lafi  Mass.  441.  See  Robins  v. 
Fletcher,  101  Mass.  115;  Clark  v.  Brown, 
lie  Mass.   E04, 

In  prosecution  for  libel,  malice  Is  inferred 
from    nature   of   charge,    and    when    publlea- 

mallce   is   inferred,   as   person    Is   presumed 


4.  Gracrnl  dortrliir  Is.  that  when  man 
Inicntlonally  and  personally  publishes  of 
another  what  la  libelous,  he  Is  held  to  have 
malice  (n  law  against  him,  whatever  motive 
In  fact.— State  T.  Clyne,  53  Kan.  8.  36  Pac. 
T89. 


8.  I>jBFl««a  publleatlaB — Absence  bI  Jbb- 

tlHable  Hotlvc— Malice  Is  necessary  element 
of  criminal  libel,  though  proof  of  Injurious 
publication  without  justifiable  motive  Is  aU 
that  is  required  to  make  a  prima  tacle  case 
(dictum). — Davis  v.  Hearat.  IGO  Cal.  IBB, 
116  Fac.  GSO, 

9.  Sane  ^  Dlepatable       yrvsBBipllOB       of 

malice. — Mallco  Is  presumed  from  Injurious 
publication,  but  such  presumption  Is  dis- 
putable, and  may  be  overcome  by  establish- 
ing a  justlllablB  motive  therefor.- Davis  t, 
Hearst,   I6D   Cal.   lEH,   US   Pac.   GIO. 

r,  Intntlau  la  Butter  ot  iBtercuee  from 
nature  and  facts  surrounding  publication, 
law  presuming  that  every  one  Intends  nec- 
essary and  probable  consenuences  ot  hla 
acts.— atate  v,  Nichols,  16  Wash.  1.  46  Pac. 

S.  Law  la  fen  BUiile»_Whe«  lajorloaa 
VObimilOB  la  faue  In  Itself  and  defama- 
tory, whether  author  Intended  lU-wIlt  to- 
ward person  Injured  or  not. — State  v.  Mason, 
26  Ore,  271,  4S  Am.  St.  Rep.  628.  33  Pac.  130. 
See  Commonwealth  v.  Snelllng,  S2  Masa. 
(IS  Pick.)   aS7. 

«.  SaBic — Hallcc  ts  presaaed  In  law 
when  words  published  were  libelous  on 
their  face,  and  where  their  publication 
tended  to  expose  subject  of  remarks  to 
public  hatred,  contempt,  and  ridicule,  or  to 
deprive  him  of  benefits  of  public  confldenee 
and  social  Intercourse.— State  v.  Nlcbola.  16 
Wash.    I,   4S   Pac.   64T. 

10.  Hallee  ■■>*  rebatted — By  Inlh  aloae 
of  vafelleatloa. —Malice  or  Intent  to  Injure 
Is  not  rebutted  by  proof  of  truth  alone  of 
defamatory  statement  on  trial  under  Indict- 
ment.— Smith  V,  State,  S2  Tex.  K91. 

11.  Same .— Probable  eanae  aloac  ■•! 
eoBiiiletc  dcfeaae. — Malice  may  exist,  not- 
withstanding there  Is  probable  cause,  and 
If  It  Is  proved  to  have  existed,  probable 
cause  alone  Is  not  complete  defense. — State 
v.  Burnham,  »  N,  H.  34,  31   Am.   Dec.  £17. 

13.  Pleadiaar— AIlecatloB  la  iadlctaicat. 
to  elfect  that  alleged  libelous  matter 
-tended  to  provoke  wrath,  or  eipoee  to 
public  hatred,  contempt,  or  ridicule,'-  etc., 
la    not   necessary    when    libelous    matter    It- 

tion  being  pleading  of  conclusion  Instead 
of  fact. — State  v.  Nichols,  16  Wash,  1,  46 
Fac.   S47, 

la.  Probable  eauBC — As  elreuMMaace  la 
rebnt      preaUHittiaB      of      malior.- Probable 

t  is  undoubtedly  circumstance,  and 
ig  one,  to  rebut  any  presumption  ot 
•e,  just  as  absence  of  It  Is  evidence  to 
malice. — Stste  v.  Burnham,  »  N.  H. 
1  Am.  Dec.  21T. 
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— DEPDH8B  OP  TRUTH. 


§251.  TRUTH  HAT  BZ  QIVXN  IN  ETIDZNGE.  JURY  TO  DZTEE- 
Xnn  LAW  AND  FAOT.  In  all  crimmal  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to  the  jury  that*  the 
mutter  charged  as  libelous  is  true,  and  was  published  with  good  motives  and 
for  justifiable  ends,  the  party  shall  be  acquitted.  The  jury  have  the  right  to, 
determine  the  law  and  the  fact. 
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DEFENSE— JTTBOBS  JTIDQES  OF  LAW 
AND  FACXa 
I  Im  Genual. 

IL  JuBTincATiON — Tbuth,   Gcm>d   MonvBS, 
Etc. 

m.  JCKT  AS  JUD6EB  OP  LAW  AND  FACTS— IN 

Gen  KRAI. 
IV.  Bahz — iNSTRncnoNs  or  Court,  Foacs 

AND  Efixct  01, 
I  Is  Qenekai. 

1.  Const nictiOD^<^oiiBtitutio Dal    provision 

2.  Same — Text    o*    constitutioaal    provi- 

3.  Common-law  rule — Kinds  of  defenseR. 
IL  JcsTincATioH — Tbuth,     Good     Motives, 


n  defendant. 


Etc. 

4.  Burden  ia 

5.  Color     of     lawful     occasion — Ah    pre- 

tense for  libel. 

6.  Same — Distinction    between    cItU   and' 

criminal  libel. 

7.  0«neml   ivue — Proof  of   truth   under. 
S.  Good  motiTes  and  justifiable  ends. 

9.  Same — Under  Indiana  atatutc. 

10.  MalieioDB     publication — Of     a     privi- 

leged communication. 

11.  Bumor    or    aoBpieion — Libel    aaaerting 

defamatory  matter,  not  aa  fact. 

12.  Truth    of    article    published — Perfect 

and  complete  defenae  when. 

13.  Same — Truth  must  first  be  proved. 
UL  JuBT  AS  Jimaas  or  Law  and  Facts— In 

Okkekai., 
11.  As  applieative  of  common-law   rule — 
Constrnction  ^vsu. 

15.  Action  for  criminal  libel — Jury  are  to 

determine  law  as  well  as  facts. 

16.  Counsel    have    right    to    discuss    ques- 

tions of  law  or  of  fact. 

17.  Same — Counsel    maj   be    restricted   in 

reading  from  law  books. 

18.  Same — Coonsel     msj     be     prohibited 

from    reading    to    jury    from    law 
books. 

19.  Court    can    determine — Whether     lan- 

guage libelous. 

20.  Court  can  not — Direct  verdict. 

£1-  SaiDf — Grant  motion   to   quash   or   to 
arrest  judgment. 


22.  Same — Set  aside  verdict  of  jury. 
S3, 21.  Court's  duty  to  pass  upon  pleadings — 
Undisturbed. 

25.  Court's  power  to  pass  on  admiaaibility 

of  evidence — Not  taken  away. 

26.  Demurrer  to  evidence — May  be  over- 

ruled  by  court. 

27.  Demurrer  to  indictment  —  Constitutea 

waiver  of  provision. 

28.  Jury'a  power — Limitation  of. 

29.  Opinion  of  court — Expressed  in   pres- 

ence of  jury. 

30.  Quati&cation   of  jurors-rCourt   to   de- 

termine. 

31.  Bight  of  jury — Aa  exclusive  judgea  of 

evidence. 

32.  Theory  of  law  presented  by  court, 
rv.  Same — Instructions  or  Court,   Force 

AND  Effect  of, 

33.  As  to  right  to  instruct  the   jury— In 

34.  Same — Complete  and  fult^As  in  other 

35-  40.  As  to  libelous  character  of  publication 

— Advisory,  only. 
41,42,  As  tq  power  of  jury — In  respect  to  the 

law, 
43-  48.  Aa  to  taking  law  from  the  court — In 

general. 
49-  52.  Same — Duty   of    presiding   judge — To 

instruct  as  to  the  law. 
S3- 55,  Effect   of   court's   instruction— Advis- 
ory, only. 

I.  IN  GENERAL.. 
1,  C^BSlmctlOB— vCanatltalloBBl  provIvlOM 
■■■c  ■■  ■cctlOB. — Principles  embodied  In 
ItilB  section  are  also  embodied  In  the  con- 
stitution.—See  constitution  art.  I.  19.  and 
see   People   v.   Seeley,   139   Cal.   118,    IZI,   72 
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IP*.  I. 


Am.  St.  Rep.  660,  47  L.  R.  A.  SS3.  80  N.  W. 
101). 

II.    JUSTIFICATION— TRUTH,    GOOD    MO- 
TIVES.   ETC. 

4.  BnpdcB  la  OH  drfndBnt  not  only  to 
prove  truth  of  matter  charged  as  libelous. 
but  llkewlae  that  It  was  published  with 
Kood  moltvea  for  justltlable  enda, — Com- 
monweallh  t.  Bonner.  EO  Maaa.  (9  Met.) 
410. 

B.  Cotar  of  lawfal  •p«bI*b — ,\a  prfteaae 
tor  Illiel.—Where  there  la  color  of  lawful 
occasion,  and  party 
eood  fallh.  assumea 
nable  end.  merely  i 
and  circulate  defai 
other  (Unlawful  purpi 
manner  bb  It  auch 
resorted  to. — State  m 
31  Am.  Dec.  217.  8( 
Maaa.  <li  Pick.)  IBS 
KinK  V.  Root,  4  We 
Am.  Dec.  lot. 


rrlHlnal  llbH.— While.  In  cli 

of    tacts    Imputed,    conslltu 
or    libelous    charge,    might 


defendant 


Inatead    of    acting    1 

tory     matter,     or     fo 

Burnham.  9  N.  H.  J' 
Bradley  v.  Heath,  2 
I8G,  ZS  Am.  Dec.  4IS 
.    (N.   Y.)    lis,   114,   Z 


ing    slander 
proved,  con 


an  show.  In  addition 
truth  of  fact,  proof  that  thla  waa  publla 
with  good  motives  and  for  justinable  ei 
— Commonwealth     v.     Snelllng',     32     Mi 

(IB    Pick.)    337. 


T.     OciirnI    I) 


Rlchardaoi 
See    Comn 
(15    Pick.)    337. 
S.     Good  Ballvea  and  Jna 

Juatlfy    aBalnat    charge    of 

published  thetn  with  good 
.■'jBtlflable  ends.— Common 
lintc.    3Z    Mass.     (15    Pick.) 


of  of    troth   aader. 

ral  iBHue.  nothing  short  of 
ng  to  Bhow  truth  of  charge 
inder   Issue  allowing  truth  to 

State.  66  Md.  20G,  7  Atl.  43. 
ealth    V.     Snelllng.    33     Maas. 


n  V.  snel- 
&ee  Hnaa. 
133,  3  Am. 
,m.   S   N.  H. 

V.  City  of 
.■Doc.  606. 
Ill  346. 


,  whether  pub- 


lished In  good  faith  or  not,  defendants  are 
not  Kuilty  of  crime  charged,  and  ihey  are 
not  required  to  prove  truth  of  publication 
to  entitle  to  acquittal;  If  from  evidence  rea- 
sonable doubt  arises,  defendants  are  en- 
titled to  benefit  of  .that  doubt,  and  there- 
fore verdict  of  not  guilty. — State  v.  Bush, 
112  Ind.  42.  IS  N.  E,  677.  See  Moaler  v. 
etoll.  113  Ind.  i44.  to  N.  B.  762. 

10.  Mallelku  «*MICBtliw— Of  ■  priv. 
Ilrved  rsMBiuleBtloa. — Where  defendant  la 
actuated  by  malice,  and  hla  statement  is 
falae,    he    can    not    escape,    notwithstanding 

— State  V.  Derry.  10  Ho.  App.  EEZ:  L,ewlB 
V.  Chapman,  16  N.  T.  S6S. 


■  tact,  but  0 


detaaalw 

belief  of 
suspicion, 
author  be 

was  such  rumor  or  general  suspicion. — Wil- 
son v.   Pitch,   41  Cal.   363.   379. 

13.  Tratk  mt  artlelr  pn  blinked — Perfect 
■■d  cmplcle  trtrmmv,  unless  express  malice 
In   publication   is  shown — malice    In   popular 

V.    Damon.    136    Mass.    441. 

13.     Suae — Truth    nnst    flnl    be    proved, 

before   any   question   can   arise   as   to   good 
motive    or  Justlllahle    enda. — Commonwealth 
V.    Snelllng,    32    Mass.    (16    Pick.)    337. 
III.     JURY     AS     JUDGES     OP     L.AW     AND 

FACTS — IN  QENERAK 
'  14.  As  applicative  of  the  cvnaiaa-law 
rale,  is  construction  placed  on  such  pro- 
vision: its  object  being,  not  to  extend  the 
province  of  .  the  Jury,  but  to  prevent  the 
court  frdm  invading  the  province  of  the 
Jury. — See  Del.  State  v.  Jeandell.  6  Har. 
476.  He.  State  v,  Norton,  39  Me.  290,  36 
All.  394.  N.  J.  Drake  v.  State,  63  N.  J.  L. 
23,  20  All.  747.  N.  Y.  People  V.  Sherlock. 
186  N.  Y.  180.  IS  N.  Y.  Cr.  Rep.  412.  69 
N.  E.  830.  afflrmlng  60  App.  T>iv.  432.  ]l 
N.  T.  Cr.  Rep.  397,  63  N.  Y.  Supp.  74.  Pa. 
Com.  V.  Cost  e  II  o.  1  Pa.  Dist.  Rep.  74G. 
S.  C.  Stale  V.  Syphrett.  37  S.  C.  29,  IS  Am. 
St.   Rep.   «1«.   2  8.    B.   324. 

Aa  to  reaaoaa  for  Invest  Inn  Jnrr  inth 
aach  power,  aad  the  eScct  thcrcaf.  see 
notes,  13  Am.  St.  Rep.  026;  Ann.  Caa.  1916D. 
1261;  33  L.  R.  A.  (N.  S.)  207;  61  L.  R.  A. 
<N.  8.)   ><*. 

10.     Aclloa    for    erlnlaal    libel — Jnrr    are 
to  determlae  law  ••  vrell  a*  facts,  but  they 
t   liberty   to  determine 


thai 
libel    Is    I 


what  ( 


tuch,- 


194.  11  Pac.  868. 
lA.  roaaacl  have  rlcht  Is  dlacaas  «aea> 
Itoaa  »t  law  or  of  faiit,  and  Jury  have  right 
to  decide.  Jury  being  at  liberty  to  decide 
law  in  accordance  with  or  contrary  to 
opinion  of  court,  same  freedom  and  aiiope 
must  necessarily  be  given  to  defendant's 
counsel  In  argument. — Stale  v.  Verry.  SO 
Kan.    416.    13    Pac.    8SB;    State    v.    Whltmore, 
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Tit.  VIII,  eta.  X.I 
El    Kan.   313,    42   . 


CRIHIKAL  libb:i,--jiisci]ssiko  law  to  jury, 

a.   St.   Rep.   £88,   81   Pac. 

TClIriCt*d     IB 


•  »1 


IT.     Same— Cowaacl    m 
readlHK  (roai   law   booki 

nent,  and  prevented  from  reading'  matters 
wholly  foreign  to  the  Isauea  on  trial.  The 
court  maj'  not  confine  counsel  lo  authorities 
In  line  with  the  court's  Inatrucllons  to  the 
Jury.  Some  latitude  must  be  allowed  In 
the  matter,  otherwise  the  right  to  argue 
the  law  to  the  Jury  becomes  a  barren  privi- 
lege.—State  V.  Whltmore,  63  Kan.  843.  43 
Am.  St.  Rep.   288.  3«  Pac.   748. 

IS.     Sam* — Caaaacl      Hay      be     FMhIMIed 
tntM    readlac   to    fair   fraa    law    IwakB.    In 
arguing    the    cause    to 
Ing  the  fact  that  the  jury  Is  the  Judge 
of  the   law    and    the    facts. — Oakea    v.   State.        2B0,   36   Atl.  394. 
93  MlBM.  80,  33  U  R.  A.   (N.  S.)  307,  61  So.  79. 

IB.  Conrt  can  detvnitBe — ^kctkcr  laa- 
■iiaa*  libelooa.  —  Court  can  determine 
whether  the  particular  language  or  matter 
complained  of  comes  within  the  deflnltlon 
of  criminal  libel.— Squires  r.  State,  39  Tex. 
Cr.  Rep.  91,  73  Am.  St,  Rep.  901,  46  S.  W. 
14T. 

M.  Coart  eaa  aat— Direct  verdict, — 
Court  directing  verdict  peremptorily  Is  pro- 
hibited by  Buch  provision  making  the 
Jurors  Judges  of  the  law  and  the  facts. — 
See  authorities  cited,  Ann  Cas.  191&A.  1370. 


Co.,  ee  Colo.  3EG,  Ann.  Cas.  191EA.  1Z6,  13S 
Pac.  4B7:  Thibault  v.  Sessions.  101  Mich. 
279.  S9  N.  W.  634;  State  v.  Jay,  34  N.  J.  L,. 
(S  Vr.)  363;  Drake  v.  State.  E3  N.  J.  L.  23. 
3D  Atl.  747:  McArthur  v.  State.  41  Tex.  Cr. 
Rep.   636.  fi7  S.   W.   847. 

30.  Deiaarrer  lo  evidence — May  be  ovei^ 
rated  by  eoart  when  the  jury  Is  Invested 
with  such  power  as  to  the  law  and  the  evi- 
dence.— State  V.  Armstrong.  106  Mo.  395,  27 
Am.  St.  Rep.  361,  IS  I^  R.  A.  41B,  16  S.  W. 
604. 

97,     DeaiDrreT  to  ladletmeBt— ^oaalHateB 

nalver  ot  pntvlslfia    that  the  Jury  shall   be 

the  Judges  of  the  law;  that  provision  being 

for    the    beneflt    of    the    defendant    may    be 

by    him. — State    v.    Korton,    83    Me. 


w. 

Jary*. 

powei^LlnltBIioa    of .^ — J  u  ry '  s 

ir  under 

such 

a  provision  Is  limited  to 

may  consider  In   the  de- 

le    cause,    only.    In    dellb- 

■sri 

thel 

r  verdict.— State   v.  Hea- 

ick, 

,   lOe  Iowa   IS 

1,    76  N.   W.   SB4. 
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of  Jury. 

publication   was   libel.    Is 

islon  of  province  at  Jury. 

h'> 

were  sol 

e  Judges  of  guilt  or  innocence. 

-I'e 

opls  V.  aiassn 

nan.  IS  Utah   338.    42   Pac. 

arreet  ladgaieBi  when  the  language  com- 
plained of  was  such  that  the  Jury  might 
reasonably  Infer  that  the  words  were  with- 
in the  definition  of  a  criminal  libel.— Benton 
V.   State.    S9  N.  J.  L.    &E1.    36   Atl.    1041. 

23.  Saaw — Set  aalde  verdict  ef  Jnry  find- 
ing defendant  not  guilty,  stating  the  name 
of  the  prosecutor,  and  further  finding  that 
the  proaecutton  was  Instituted  by  him  with- 
out probable  cause  and  from  malicious  mo- 
tives; neither  can  the  court  set  aside  that 
portion  of  the  verdict  containing  the  extra 
flndlngs,  after  the  finding  of  not  guilty. — 
State  V.  Zimmerman,  31  Kan.  86,  1  Pac.  2E7; 
approved  In  re  Lowe,  46  Kan.  2BG.  36  Pac. 
749. 


M.     QvaUlcatlana  at  Jaron  whi 

wered  to  determine  the  law  and 
e  to  be  passed  upon  by  the  cour 
State.  GS  t4.  J.  L.   33,  20  Atl.  747. 

Right   of    Jnry — Aa    esclBalve   lodges 

be  left   1 


SI. 


■    ChHI 


If  ther 


i^onfilc 


may  Inform  that,  a 
fact,  they  may  consider  tnlerest  of  wllm 
In  determining  his  credibility,  but  It  Is  er 
to  lell  them  that  such  Interest  must,  as  m 

does  BO,  It  Invades  province  of  Jury. — Hi 
ford  V.  State,  96  Ind,  461.  49  Am.  Rep.  : 
See  Woollen  v.  Whitacre,  91   Ind.  602. 


n  evl- 


S3.     Theory  of  law  p 


meated  by  t 


Indln^ 


23.     Coarfe  di 

In  the  case  not 


saa  apoa   pleadlaga  ment  of  defendant 

or  abridged  by  the  tained    by    court— S 

uch   power  to  the  Jury  aa  to   the  *'S-   ^^   Pbc.   83!.      S 

._..      _.__     the     facie.— St.     James     Military  »»   'H.  117,  US,   33  -' 

Academy  v.  OalBer,  125  Mo.  617.  46  Am.  St.  ^-   State.   9 

Rep.   BOZ.  28  L..  R.  A.  667,   36  S.  W.   S6J.  '"     " 

See  cases  cited   In  note,  Ann.  Cas.   191BD.  , 


1  Jury 
'Strict 


}  theory  of  law  main- 
ate  v.  Verry,  3«  Kan, 
e  III.  White  V.  People. 
n.  R»p.   13.    iBd.  l^ynch 


1268. 

31.  Does  not  eliminate  require 
■  he  issues  shall  be  made  up  and  the 
procedure  had.  Including  the  rules  of 
dence.  as  in  other  cases.- MeeKer  v. 
Printing  &  Pub.  Co..  55  Colo.  3S6, 
Cus.  1915A.  126,   13B  Pac.   467. 

36.  Comrt'i  ponrr  to  »■»  oa  ads 
hllltr  of  evidence — Nst  lakea  away  by  a 
coHBtltullonal  provision  making  the  Jury 
judges  of  the  law  and  the  fact  In  criminal 
libel.— People  v.  Pryal.  36  Cal.  App.  779,  147 
rae.    114;   Meeker   v.    Post    Printing   *   Pub 


t  that 


iImI- 


3S.     Am 


61   Mat 

FORCE  AND 
t  lo  I 


10   Met.)    2S3. 

OF     COURT. 


-In  those  cases  In  which  there  Is  a 
constitutional  or  statutory  provision  con- 
ferring upon  the  Jury  power  to  determine 
both     the     law    and     the    facts,     the    proper 

e  for  the  trial  Judge  has 


be  to  Inst 
Ing    of    "libel,' 
drawing    their 

that  if  the  wo 
In  tbeir  ordlna 


i  the  T 


<  Jury  In 
oncluslon  from  the  facts: 
r  cases  may  tell  the  Jury 
B  complained  of  were  used 
sense,  as  a  matter  of  law 
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they  would  be  libelous,  but  It  will  not  be 
error  to  fall  to  do  ao. — Farmtler  v.  Coup- 
land,  «  Meee.  &  W.  105,  »  L.  J.  Ezch.  <N.  8.) 

I   Jur.   70J.      See   Baylla   v.   Lawr 


I   Ad.  A  Bl.  S20,   3  Perry  *  D.  bit.  9  V.  1.       71  Cal.  : 


to  be  a  criminal  libel  la  luch;  hence  It  l> 
error  to  Instruct  the  Jury.  In  effect,  that 
they  may.  If  they  aee  (It.  iKnore  the  law 
deflDlng  criminal  Ubel. — People  r.  McDowell, 


Q,   B.   (N.  B.)    ISB.  4  Jur.  EGS. 


Cas.   1916B,   IMO. 
M.     aaBi»~Conplcte  nd  mu— Aa  la  other 

«)■«•, — Instruction  to  Jury  should  be  Eia 
full  and  complete  as  In  case  where  Jury 
are  to  Implicitly  take  and  follow  law  laid 
down  by  court  Jury  will  doubtless  heed 
and  hlKhly  regard  court's  opinion,  as  they 
should  do.  and  will  incline  to  adoUt  It. 
rather  than  contrary  view  presented  by 
counsel;  but  Instrucllona  which  court  gives 
are  only  advisory,  and  Jury  are  not  in  duty 
bound  to  accept  and  follow  counsel's  views. 
—State  V.  Verry,  I«  Kan.  416,  13  Pao.  S38. 


.  sea. 


>   libelous   ekaracter 

1   Jury 


'    dlsre 


Kard  the  Instruction,  under 
lutlonal  provision  as  Is  set  out  In  parag-raph 
2  at  this  note.— Harrington  v.  Butte  Miner 
Co..  4S  Mont.  550.  Ann.  Cas.  191GD,  12S7.  SI 
L.  R.  A.  (N.  B.)  3S9.  1S9  Pac.  4GI.  See 
People  V.  Seeley,  13S  Cal.  US,  72  Pac.  834. 

see.  also,   pars.  Sa-SS,  this  note. 

SS.  Court  may  Instruct  the  Jury  as  to 
what,  under  Iha  law.  Is  libelous,  but  should 
also  Instruct  them  as  to  their  right  to  de- 
termine for  themselves  the  law. — Patterson 
V.  Evans,   254  Ho.   iSS,   Ifii  S.  W.  17». 

S7.  Error  for  presiding  Judge  to  the 
Jury  that  It  Is  the  court's  duty  to  direct 
them  whether  the  publication  complained  of 
was  libelous,  and  that  It  la  their  duty  to  be 
governed  thereby. — Stale  V.  Qoold,  62  Me. 
G09.  See  State  v.  Powell,  66  Mo.  App.  G98. 
Instruction      that      the      wo 


42.  The  court  may  properly  Instruct  the 
Jury  that  they  are  the  aole  Judgea  of  the 
law,  and  are  not  bound  to  accept  the  court'a 
concluslona  as  to  the  law  governing  the 
case.— Bee  State  v.  Armstrong,  106  Mo.  SB6, 
IT  Am.  Bt.  Rep.  361.  13  I^  R.  A.  419,  16 
S.  W.  604;  Arnold  v.  Jewett.  IZS  Mo.  241,  28 
S.  W.  814:  McClosky  v.  Pulitzer  Pub.  Co..  1G2 
Mo.  3SS,  53  S.  W.  10S7;  Duncan  v.  Williams, 
lOT  Mo.  App.  G3S.  81  S.  W.  IITE;  Benton  v. 
State,  G9  N.  J.  1^   GGl,  36  Atl.   1041. 

«t.     Ab  (•  taklag  Ibvt   tnm    eeurt   —   In 

generBl.— Where  the  court,  after  charging 
the  law  of  the  case,  further  Inatructed  the 
Jury:  "If  the' Jury  can  aay  on  their  oaths 
that  they  know  the  law  better  than  the 
court    doea,    they    have    the    right    to    do    so. 

bllity  they  should  be  sure  that  Ihey  are 
not  acting  from  caprice  and  prejudice,  that 
they  are  not  controlled  by  their  will  or 
their  wishes,  but  from  a  deep  and  confldent 
conviction  that  the  court  la  wrong,  and  that 
they  are  right.  Before  saying  this  on  their 
oaths.  It  Is  thalr  duty  to  reflect  whether, 
from  their  habits  of  thought,  their  aludy 
and  experience,  they  are  better  qualllled  to 
Judge  of  the  ' 


plal 


ed   of   c 


of  a 


of   the 


1  would  be  slanderous, 
nvadlng  the  pro 
jury.  It  being  for  the  Jury 
whether  the  words  were  slanderous. — State 
V.  Simpson,  136  Mo.  App.  664,  118  S.  W. 
1187. 

Sfl.  The  court  may  Instruct  the 
to  what  constitutes  a  privileged 
cation,  but  whether  the  communication  In- 
volved In  the  litigation  was  privileged  or 
not  la  for  the  Jury  to  determine. — Ross  v. 
Ward,  14  S.  D.  240,  86  Am.  St.  Rep.  T46, 
8G  N.   W.   182. 

40.  Whether  a  publication  complained  of 
la  libelous  or  not  Is  a  question  of  law,  and 
as  to  all  questions  of  law  It  la  the  duty  of 
truct  the  Jury  upon.— State 


;    Hat 


(Del.) 


4TG. 


41.     Ae   to    pavrer   of  Jury — !■   respect   (o 

the  law. — While  the  Jury  are  empowered  to 
determine  the  law  as  well  as  the  facts  In 
criminal  libel,  they  are  not  at  liberty  to 
determine   that   what   the   statute   declares 


of    I 


!   drcu 


In  Its 


that  the  court  1 
exposition  of  the  law,  the  sti 
them  power  to  right."  This  Instruction  was 
held  to  have  been  properly  given. — State  v. 
Heacock,   106  Iowa  191,  70  N.  W.   854. 

44.  The  language  In  above  quotation 
from  Instruction  is  quoted  and  adopted,  but 
the  Iowa  case  not  cited  In  People  v.  Seeley. 
139  Cal.  118,   121,   72  Pac.  834. 

4G.  Court  has  right  to  Instruct  the  Jury 
upon  the  law  In  the  case,  notwithstanding 
the  fact  that  the  Jury  are  made  the  Judges 
of  the  law,— Wataon  v.  Com,.  S2  Ky.  L.  Rep. 
63G.  106  S.  W.  224,  affirming  SI  Ky.  L.  Rep. 
378,   102  S.  W.  27G. 


It  i! 


the  duty  of  the 


Jury  what  the  law  Is.  notwlthatandlng  the 
tact  that  they  are  made  Judges  of  the  law, 
the  only  limitation  upon  the  power  of  the 
court  In  this  regard  being  thai  the  trial 
Judge  shall  not  Infringe  upon  the  province 
of  the  Jury  by  assuming  to  determine  the 
law  and  the  fads, — People  v,  Sherlock.  1S6 
N.  Y.  160,  15  N.  T,  Cr.  Rep.  412.  59  N.  E. 
830.  affirming  B6  App.  Deo,  422,  IE  N.  Y.  Cr. 
Rep.   297,  08  N.  Y.  Supp.  74. 

47.  It  Is  the  duty  of  the  Jury  to  take  the 
law  from  the  court  aa  It  Is  their  duty  to 
take   the   facts   from   the   witnesses. — State 


V.  Jeandell.  G  Har.  (Del.)  475. 

4S.  The  fact  that  the  Jury  are  made 
Judges  of  the  law  and  the  fact  does  not 
affect  the  duty  of  the  court  to  Instruct  the 
Jury    respecting   the    general    principles   of 
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CRIMINAL  UBBI^^UBLICATIOH    DEFINED. 


libel.— Drake 
Atl.    747. 


4>.  Sane— Dalr  of  rnaldlBC  Jadse— Ta 
iBBtraei  ••  ta  tbe  Uw  applicable  to  crim- 
inal libel.  altbouKh  they  are  by  law  made 
the  Judg-es  of  the  law  and  the  facte:  and  If 

reKsrd.  such  error  may  be  reviewed  on 
appeal  ■■  In  other  caaea,  except  where  the 
defendant  te  acquitted.  In  which  case  ba 
can  not  be  again  put  upon  his  trial. — Btate 
V,  Syphrett,  S7  S.  C.  Z9.  11  Am.  Bt.  Rep. 
tie.  t  8.  B.  SSI.  See  People  v.  McDowell, 
TI  Cal.  1S4,  11  Pac.  SfiS;  State  v.  Jeandell. 
S  Har.  <DeI.)  4TB;  Pazton  v.  Woodwards,  11 
Mont.  195,  lOT  Am.  St.  Rep.  41t,  S  Ann.  Cas. 
B18.  7g  Pac.  Jl(, 

5D.  Court  Bhould  qualify  Its  Instruction 
aa  to  the  law  by  InformlnK  the  Jury  that 
they  have  a  rlKht  to  determine  for  them- 
selvee  what  the  law  gayernlnK  Che  case  la. 
— Patterson  v.  Evana.  2G1  Mo.  lj>JI,  1(2  S.  W. 
J79. 


neouB  Instruction  Is  not  prejudicial,  because 
the  jury  are  made  the  Judges  both  of  the 
law  and  the  tact. — State  v.  Rice,  6t  Iowa 
ijl,  8  N.  W.   J4!. 

U.  Bdect  of  court's  lutractlm  —  Ad. 
Tisorr,  aialy.  snd  may  be  dlereKHrded  by  the 
Jury,  which  may  bring  In  a  verdict,  even 
contrary  to  the  evidence. — People  v.  Saeley, 
ISO  Cal.  IIS,  Ti  Pac.  S14.  See  Tresca  v. 
Maddox,  11  I^.  Ann.  lOf.  68  Am.  Dec.  ISS: 
State  T.  Powell,  66  Mo.  App.  ESS, 

As  to  adrlsory  eharaeler  af  laatraetlOB, 
see.  also,   pars,  tE-4l)  thlg  note. 


0  Instruct 


64,  Jury  not  bound  to  follow  the  Instruc- 
tions of  [he  court,  and  a.  new  trial  will  not 
be  awarded  on  the  failure  of  the  Jury  to 
follow  the  Instructions  of  the  court  that 
the  matter  complained  of  Is  libelous  per  se, 
— Harrlnslon  v.  Butte  Miner  Co.,  4g  Mont. 
650.  61  L.  R.  A.    (N.  8.)   368,   130  Pac.  461. 

ruction  by 


El.      It  Is  the  duty  of  th 
the  Jury  as  to  the  rules  of  evidence,  ai 

enllghlen   (hem  as   to  the  law  appllcab 

the  case,  and  to  tell  them  that  they  should  G6.     Purpose  and  ell 

CO  contrary  to  the  Instructions  of  the  court       the    court    Is    to    Inform    the    mlnde    of    the 

only  wlien   they  have   a  deep  and   confident       Jurors,  not  to  bind  their 

conviction  that  the  court  Is  wrong  snd  that       v.  Zimmerman,  II  Kan.  6 

they  are   right,— People    v,    Seeley.    138   Cal. 

§262.  FUBLIOATION  BEFIMED.  To  sustain  a  charge  of  publishing  a 
libel,  it  is  not  needful  that  the  words  or  things  complained  of  should  have  been 
read  or  seen  by  another.  It  is  enough  that  the  accused  knowingly  parted  with 
the  immediate  custody  of  the  libel  under  circumstances  which  exposed  it  to  be 
read  or  seen  hy  any  other  person  than  himself. 

History:     Enacted  Februarjr  14,  1872. 

third  person  be  clerk  or  stenographer  of 
person  composing  letter.  Is  sulllclent  publi- 
cation, where  matter  contained  therein  ia 
libelous, — Btate  v.  Mclntlre,  116  N.  C,  76», 
2  a.  E.  7Z1.  See  lad.  McCoombs  v,  Tuttle. 
6  Blackf.  4S1.  lowa.  Klene  v.  Ruff.  1  Iowa 
481.    N.   Y.   Snyder  v.   Andrews,    6   Barb.   43. 


PUBLICATION— WHAT  CONSTITUTES. 

1.  Author  of  article  published  in  newspaper 

liable  aa  publbher. 

2.  Dictating  letter  to  Bteaographer — Publiea- 

3.  Person  publisher  of  libel — Who  voluntarily 

givcB  tbe  main  statement. 

4.  Publication  of  -writing — Is  set  of  all  con- 

cerned in  writing. 

5.  Publication  of  libel — Is  made  when. 

6.  Publication — Is  established  by  writing  let- 

7.  Practice — Evidence  Bs'to  publication. 

1.  Aotbor  of  article  pabltabcd  la  arwi- 
pmptr,  containing  libelous  statements,  Is 
eBsentlBlly  one  of  Its  authors  or  publishers, 
and  although  editor  may  be  equally  liable, 
that  does  not  exonerate  former  from  charge 
of  tlbel,— Clay  v.  People,  86  III,  147,  Z  Am. 
Cr.  Rep.  381. 

3.  Dielattas:  letter  to  ateaagraM"— I*al>- 
lleatlon. — The  communication  of  contents  of 
letter   to    third   person,    even    though   such 


8.     Per 


tartly  gives  tke  aala  statcBeat  In  libelous 
article  appearing  In  newspaper,  to  one  per- 
son connected  with  publication  of  paper, 
who,  after  writing  part  of  article  embody- 
ing facta  thus  given  him,  communicated 
them  to  editor  of  paper,  who  thereupon 
wrote  and  published  article  read  In  evidence. 
where  It  appears  that  person  volunteering 
statements  on  which  article  was  based 
heard  It  read  after  It  was  written  and  In 
type,  and  said.  "Let  It  go,"'  and  afterwards 
made  no  protest  or  objection  to  publication. 
—Clay  V,  People,  88  111.  147,  >  Am,  Cr,  Rep. 
381. 


lag— I-   act   of  all 


4.     PaMleatloa    af  wrltlai 
eoaeeraed   in    production    of   writing. 
If  one  compose  and  dictate,  a  second  wri 
and  a  third  publish,  all  are  liable  as  pu 
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199. 

B.     PDhllealtoa  al  lllwl — la  nadc  wkn  It 

Is  written,  printed,  sent,  and  delivered  to 
person  defamed,  or  to  any  other  poreon,  un- 
less matter  bo  sent  and  delivered  comes 
under  c1h»h  at  privlleRed  communlcatlona. 
—Smith  V.  State,  Si  Tex.  5fl*. 

Aa  t«  privilege'  caauaanleiitlDiu,  Bee, 
post.    It  iS4,   IG5,   258  and   notes. 

<.     PabUcallOB— la  eatabllahe*  br  writ: 


See  State  v.  Avery.  7 


it,  and  putting  It  Ij 


ibII  t< 


,   directing 
tranamltted 


T,     Praell  et  -  -ETMea««  aa  t»  wiiklleall«B.— 

It  Ih  not  necessary  to  prove  that  defendant 
peraonBlly  wrote  or, printed  article,  nor  that 
he,  with  his  own  hands,  or  by  his  personal 
direction,  circulated  It.  It  la  sufflclent  upon 
these  points  to  show  that  he,  as  puMlahir. 
knowingly  parted  with  Immediate  custody 
of  the  paper  containing  libel,  under  cir- 
cumstances which  exposed  It  to  be  read  or 
Been  by  any  other  person  than  himself. — 
People  V.  Miller,  112  Cal.  ii,  U,  Si  Pac.  621. 


16  f 


11» 


the 


§253.  LIABILITT  OF  EDITORS  AND  PTTBLIBHEKS.  Each  author,  edi- 
tor, and  proprietor  of  any  book,  newspaper,  or  serial  publication,  is  chargeable 
with  the  publication  of  any  words  contained  in  any  part  of  such  book,  or 
number  of  such  newspaper  or  serial. 

History:     Enacted  February  K,  1872. 
NEWSPAPER  LIBEL. 
L  Cbiminal  BESPoNeiBiLiTT. 

1.  Corpus  delicti  of  libel. 

2.  Criminal    iMponaibilitj    for    acts    of 

3.  General  msnagement  of  paper,  infor- 

4.  Liberty  of  press  defioed. 

5.  Libel,  deemed  to  be  published  when. 

6.  Newspapers,   rights   of,   »Bme  as  indi- 

viduals. 

7.  Proprietor  of  public  newspaper,  when 

criminall]'  liable  for  publication. 

8.  Pnblie  policy — Criticism  of  CAudidates 

for  oSee. 
0.  Same — Defamation    of    character    not 
exenaed. 

10.  Publication  of  truth — Made  with  ma- 

licious intent  is  libel. 

11.  Publisher    of    newspaper — Acting   un- 

der pretense   of   public   good,   when 
not  justified. 
'    12.  Successive   publications   containing   U- 
bclouB  matter,  when  deemed  to  con- 
stitute one  offense. 

II.  Pmadino  and  Pbacticb. 

13.  Evidence — Testimony  as  to  whom  words 
referred. 

14, 15.  Same — AdmiBsions  made  by  defendant 
in  lease,  effect  of — Connection  of  ad- 
missions with  evidence  of  guilt. 

16.  Same— Defense    that    publication    was 

made  without  knowledge  or  consent, 
when  ineffectual. 

17.  Same — Libel  in  newspaper  prima  facie 

evidenee  of  guilt. 

18.  Jurisdiction  to  try  libel  eases. 
16.  Question    of    proprietorship    of    news- 
paper, one  of  fact. 

I.  CRIMINAL  RESPONSIBILITY. 

Aa  to  crlMIlBal  llabllltr  »f  aewapaper  vro- 

irrletara    t*r    libel    vakllaked    wlthont    tbrlr 


ilrcBih  etc.,  see  note,  9  L.  R.  A.  S21.  6 

1.  Cfwpoa  4«Iletl  •!  Ubel  is  not  alone 
editorship  or  proprietorship  of  newspaper 
In  which  libelous  lanKuage  was  published, 
but  it  Is  malicious  publication  itself. — 
People  V.  Miller,  122  Cal.  84,  ST,  E«  Pac.  613. 

2.  Crlulaal  mpoaalbuilr  for  acta  vt 
•■ent  or  aerv¥.nt  In  courae  of  employment 
necessarily  Implies  aomo  degree  of  moral 
guilt  or  delinquency  on  part  of  principal. — 
State  V.  Mason.  26  Ore.  213,  4S  Am.  St.  Rep. 
t23.  26  L.  R.  A.  77S,   38  Pac.   ISO. 

3.  Geaeral  HaaareBCHt  st  tlic  pa^er  may 
be  of  such  character  aa  to  Justify  Inferenoe 
that  defendant  approved  at  or  connived  at 
untawful  publications  and  had  given  his 
general  asaent  to  them. — Commonwealth  v. 
Morgan.    lOT   Mass.   l»»;    State   v.   Mason,    SG 

623,    26   L.    R.   A. 


778,   ; 


■,  130. 


Liberty  at  the  Preas  conslats  In  pub- 
lishing truth  for  good  and  Justlflable  ends. 
though  It  reflects  on  governments  or  on 
maglatrates,  —  Respubllca  v.  Dennle.  4 
Yeates   (Pa.)    167,  t  Am.  Dec.  *0t. 

K.  Libel  deened  t*  be  pnbltohefl  wkea 
proprietor  parts  with  immediate  .custody 
and  control  of  paper  under  circumstances 
such  aa  Imply  Intent  to  give  it  circulation. 
and  it  la  not  neceaaary  to  show  that  he  took 
paper  to  one  county  and  there  circulated  or 
caused  it  to  be  circulated,  where  It  waa 
published  originally  in  another  cou.ity. — 
People  T.  Miller,  122  Cal.  Si,  »i.  93.  51  Pac. 
633. 

fl.  Nenapaper*  bave  Baae  rlrhl  aa  private 
ladtvldnala  to  diacuaa  character  and  qunll- 
flcatlona  of  candidate  for  office  conferred  by 
vote  of  people,  belns  responsible  for  abu-is 
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of  that  rls-ht;  and  not  until  such  abnsa 
occurs  does  publication  become  oftense 
SEBinat  law. — People  v.  Qlasaman.  II  Utah 
138.    42  Pac.   SSe. 


Umllr  UaMt.  unless  unlawful  publication 
waa  made  under  such  clrcumalancea  as  to 
negative  presumption  of  privitr  or  con- 
nivance or  want  ol  ordinary  precaution  on 
hlH  part  to  prevent  It.^-Common wealth  v. 
Morgan,  107  Mans.  199;  State  v.  Mason.  ZS 
Ore.  ITS.  46  Am.  St.  Rep.  619,  36  L.  R.  A. 
T79.  S8  Pac.  130. 

S.     Pnblle  pallor — Demaads  tkal  eaaCaet, 

lac  pablle  voaltlaa  of  trast  and  confidence 
shall  be  subject  to  crltlclam  upon  proper 
occasion  [rom  proper  moClvea,  and  likewise 
forbids  publication  of  what  Is  false  ag-alnst 
a  candidate  lor  Huch  ofllce,  because  It  may 
deceive  the  community  and  lead  to  the  re- 
Jecllon  of  most  worthy  and  competent  per- 
sons, to  the  Injury  of  the  public  aervlce. — 
People  V.  Olasaman,  13  Utah  238,  43  Fac. 
956,  See  Mlek.  Belknap  V.  Ball.  83  Mich. 
583.  31  Am.  St.  Rep.  633.  II  1^  R.  A.  73.  4T 
N.  W.  674;  Wheaton  v.  Beecher.  66  Mich. 
301,  S3  N.  W.  603.  Hlna.  Marks  V.  Baker, 
38  Minn.  163,  S  N,  W.  67S.  Fed.  White  V. 
Nicholla.  44  U.  B.  <3  How.)  ZSS,  11  L.  ed. 
591;  Crane  V.  Waters.  10  Fed.   619. 

•.  Same— Defaaiatlaa  af  ekaraeter  aat 
Heaaed.  —  Publication  of  article  defaming 
character  of  citlien.  during  heat  of  news- 
paper controversy,  of  no  concern  or  Interest 
to  public,  has  no  excuse,  either  In  law  or 
morals.— People  v.  Jackman.  96  Mich.  399. 
55  N.   W.    809. 

!•.  Pabllealfoa  wkiek  la  tmi — Made 
wllh  ^Alletoaa  latent,  and  to  defame  an- 
other. Is  In  violation  of  law, — People  v, 
Glasaman,    12  Utah   238.   43    Pac.   956. 

II.  pDbUaker  of  aewspaper— 4;aB  aot.  mn- 
dcp  preteaae  of  ^arUag  for  pablic  giH»d. 
be  lustmed  In  taking  advantage  of  oppor- 
tunity of  heated  political  campaign  to  re- 
venge himself  for  real  or  fancied  personal 
Injury  against  candldale  for  office. — ^tate 
V.  Conable,  81  Iowa  60,  46  N.  W.  T59. 


1   thre 


Blve  daya  In  newspaper,  upon  same  general 
libelous  subject,  may  be  construed  together 
as  making  one  charge  and  forming  one  ot- 

was  meant  by  first  two.  and  thereby  ren- 
dered offense  complete. — People  t.  Jackman, 
86  Utch.   tS9,  IE  N.   W.  SOS. 


MUC^TINti,  RKPORT  OP.  t  3M 

II,  PL.EADINQ  AND  PRACTICE, 
IS.  Evldcaee— T«stl_oar  aa  to  nkaai 
nfemd  to.— In  action  for  criminal  libel  for 
publishing  article  In  newspaper.  It  Is  Im- 
proper for  witness  to  testify  as  to  whom 
article,  under  heading  "Sharks  and  Hu- 
mans." referred,  as  this  question  was  for 
-People  V,   McDowell.  71 


..  194,  1 


:.  868. 


14.     Same — AdrntaalDB  made  by  deteadani 

la  lease,  wherein  he  describes  himself  as  ' 
publisher  of  the  Illuslraled  World.  Is  evi- 
dence that  defendant  was  proprietor  of  such 
publication.— People  v.  Miller.  132  Cal.  84. 
91,  54  Pac.  521. 

16.  Admission  made  by  defendant  In 
lease,  to  fact  that  he  waa  publisher  of  cer- 
tain publication.  Is  not  admission  of  tact 
In  Itself  Involving  criminal  Intent,  and  yet 
admission  was  such  as,  connected  with  other 
facts,  tended  to  establish  guilt  for  publi- 
cation of  libelous  language  in  such  paper. — 
People  V.  Miller,  118  Cal.  84,  91.  54  Pac.  S3t. 

It.  Sane^Defcaae  tkat  pablleatio*  waa 
BiBilc  wlthont  kaowledgc  or  caaeeat.  whea 
laeBeetnal. — No  defense  that  publication 
waa  made  wilhoul  knowledge  or  consent  of 
manager  end  proprietor  of  newspaper,  un- 
less It  further  appears  that  It  did  not  occur 
through  any  negligence  or  want  of  ordinary 
care  on  his  pari. — State  v.  Mason,  26  Ore. 
213,  4S  Am.  St.  Rep.  82S,  36  I^  R.  A.  TT9.  S8 
Pac.  180;  Commonwealth  v.  Morgan,  107 
Maaa.  199.  Bee  People  v.  Wilson,  64  III.  195, 
16  Am.  Rep.  Et8;  Commonwealth  v.  Damon. 
136  Mass.   441. 

>  aabiieat 

I.  636. 

IT.  Saaie — Libel  pabllaked  la  aewapor-v 
la  autnclent.  prima  facie,  to  charge  manager 
or  proprietor  with  guilt  of  Its  publication. 
—State  V.  Mason,  36  Ore,  273,  46  Am.  SI. 
Rep.  629.  36  L.  R.  A.  T79,  IS  Pac.  130. 

18.  Jarladletloa  to  trr  libel  eases  In  one 
county,  though  paper  was  published  In  an- 
other county.  Is  given  under  constitution, 
article  I,  section  9,^PeopIe  v.  Miller,  12! 
Cal.  84.  93.  54  Pac.  533.  See  In  re  Kowal- 
aky.  73  Cal.   130.  14  Pac.  183. 

IB.  ttaesllaa  of  ^aprletomklp  of  acws- 
vaper  Is  one  of  fact  for  Jury  and.  where 
evidence  is  substantially  conflicting,  ver- 
dict of  Jury  will  not  be  set  aside  upon 
ground  that  evidence  wae  Insufnclebt  to 
support  verdict.— People  v.  Miller,  132  Cal. 
SI,  93,  64  Pac.  Eti. 


§2S4.  PUBLISHmO  A  TRUE  BEFOBT  07  PUBLIC  OTFIOIAL  PRO- 
OEEDINaS  PRIYnjEGED.  No  reporter,  editor,  or  proprietor  o£  any  news- 
paper is  liable  to  any  prosecution  for  a  fair  and  true  report  of  any  judicial, 
legislative,  or  other  public  official  proceedings,  or  of  any  statement,  speech, 
argument,  or  debate  in  the  course  of  the  same,  except  upon  proof  of  malice 
in  making  such  report,  which  shall  not  be  implied  from  the  mere  fact  of 
publication.  HIrtory:     Enacted  February  14.  1872. 
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1  ma  J  be  showji — E(- 


1.  Truth  of  publicati 

feet  of  HhoniDg. 

2.  True  report  of  UstimoQ}'  of  witneM  in  ju- 

dicial procpeding. 

3.  Practice— Circumatancea  of  mitigation,  evi- 

4.  Evidence  of  good  faith, 

5.  Judicial     proceedingB  —  Injurious    articlea 

concerning  attomej  at  Ian. 

Aa  to  natmptB  »BUHlttX  kr  pBblleaUoa,' 
tcadlBK  to  latempt  e»ane  •!  trial  or  •Iber 
iBdIelBl   FroeeeClBKB,   see   Kerr'i   Cyc.    Coda 


exactly  ■imilar  aUtute  It  hu  been  held  that 
nempaper  may  publish  fair  and  true  re- 
port  o(  avidence  of  wltneas  produced  in 
Judicial  proceadlnK.  belnK  liable  for  euch 
publication  only  when  H>.nie  la  made  ma- 
Ilcloualy  lor  purpoaa  of  Injury. — People  V. 
Qlaaaman,   13  Utah  MR,  41  Pac.   BBS. 

S.  Practice — Aay  elmautaaccB  »t  ailtt- 
KBtlOB,  or  auch  aa  ahow  Juattflable  motive, 
may  be  admitted  to  rebut  malice,  and  like- 
wise any  evidence  which  tenda  to  ahow 
that  chargea  contained  In  libeloua  publica- 
tion are  true,  upon  criminal  action  for  libel 
based  upon  publication  of  teatlmony  of  wit- 
neaa  in  Judicial  proceedlngT- — People  v. 
QlaHHman.  11  UUh  ttS,  4t  Pac  »ei. 


L.  R.  A.  eS7. 


.  6  L.  R.  A.  Mt. 


I.     Troth  mt  pahlleatlaa  aiay  he  ahcwB  to 

be  free  from  Imputation  of  malice  by  ahow- 
1ns  not  only  upon  what  evidence  publication 
wa<  made,  hut  alao  circumatancea  under 
which  II  waa  made,  aource  o(  Information, 
and  facia  tending  to  show  motives  which 
Induced  publication,  to  enable  Jury  to  pass 
on  queatlon  whether  or  not  publication  waa 
In  fact  mallclDUB.  aa  being  made  In  good 
faith  or  without  probable  cauae.—PeopIe  V. 
Olaasman,  IS  Utah  138,   41  Pac.  SES. 

3.     Trae  re^opi  of  teatlmany  of  vrltacsa  la 
Judicial    rnieeediasa — Under    provialona    of 


as  tending  to  establlah  essential  element  of 
qualined  prlvllese.— State  v.  Haaklna.  10> 
Iowa   eee,   TT   Am.  St.  Rep.    B60,   47  L..   R.    A. 

Ill,  80  N.  w.  loas. 

B.     Jadlelal      pracce<la»a — iajarloaa      ar- 

publlahed  in  newapaper,  concernlnK  an  at- 
torney at  law,  which  would  tend  to  Injure 
and  reputation  as  honest  and 
1  attorney  at  law.  would,  like  alml- 


other 


.    he   prim 


llbelou 


fact  that  It  had  some  connection  with  Ju- 
dicial proceedlnKs,  thoug-h  not  report  of  any 
portion  thereof,  would  not  render  It  privi- 
leged, or  conditionally  prIvlleKed.— State  v, 
Walt,  4t  Kan.  110.  S  Am.  Cr.  Rep.  482.  14 
Pac.  164. 


§266.  EXTENT  OF  FBIVILEQE.  Libelous  remarks  or  eonnnents  con- 
nacted  with  matter  privileged  by  the  last  section  receive  no  privilege  by  reason 
of  their  being  so  connected. 

History:     Enacted  February  14,  1878. 


Maw.  Qasaelt  v.  Gilbert,  Tl  Maaa.  <«  Qray) 
I.  M.  H.  Palmer  v.  City  of  Concord,  41 
.  H.  Ill,   97  Am.  Dec.   8DS,  N.  Y.  Cooper  v. 

one,    11   Wend.   4(4, 


Aa    t»    llbri    by    ' 

S  I..  R,  A.   SS7. 


ipreaalBB    aplalaaa    < 


tioaally,    bat    aot    absalatcly.    prlvllcKcd. — 

The  queatlon  Is  one  of  good  faith  or  motive, 
and  can  be  settled  only  by  a  Jury.  The 
court  can  not  rule  that  a  communication  is 
privileged  without  asauming  the  conditions 
under  which  It  is  held  to  be  privileged; 
namely,  that  It  waa  made  in  good  faith,  for 
a  Juailflable  purpose,  and  with  a  belief, 
founijed  on  reasonable  grounds,  of  Its  truth.        note.  G8  Am.  SI.  Rep.  lOO. 

g266.  OTHER  PRIVILEOED  OOMMUNIOATIONS.  A  communication 
made  to  a  person  interested  in  the  communication,  by  one  who  was  also  inter- 
ested or  who  stood  in  such  relation  to  the  former  as  to  afford  a  reasonable 
ground  for  supposing  his  motive  innocent,  is  not  presumed  to  be  malicious, 
and  is  a  privileged  communication. 

History:     Enacted  February  14,  1S72. 
PRIVILEGED  COMMUNICATIONS.  2,3.  Confldential    communications— Considera- 

I.  Privileoed  Communications— Tntebebt.  *'"■'  "'  public  policy,  etc. 

1.  Candidates  for  public  office  amenable  to      4. 5.  Ciiarge  of  crime — When  snbject  to  privi- 
public  criticiam.  lege — Doctrine  compared. 
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6.  Interest  ia  eommuaicatioii,  nntiire  of. 
T.  Same — Interett  such  as  springs  from  pru- 

8.  Privileged   cammunieationi — When   ceaae 

9.  Publication  made  in  good  faith. 
II.  Pleading  and  Phactice. 

10.  Action — Probable  eause,  when  bar  to  auit. 

11.  Burden  of  proof — Upon'  defendant. 
13.  Evidence  te  to  probable  eause. 

13.  Malice  or  intent  to  Injure — When  pre- 

Eumed. 

14.  Privileged  matters — ^Demurrer  to  indict- 

13.  Trath   of  charge— When  insul&eient   de- 

I.    PRIVILEQBD    COMMUNICATIONS— 
INTBRBST. 

Ab  la  tmlar  and  ^nlleloBS  vabllcatlaB  of 
privlivvd  camaaiileatlaBB  eoBBtllBtl>c 
Iibrl,  lee,  ante,  |  IGl  and  note  par.  ID. 

Aa  t*  iirlTilcKrd  «<>■■  nalnitlow  vr  ez- 
prrwiliiBB  In  rc««raL  sea  notes.  2  Am.  Dec, 
4S1;   IE  Am.   Dec.    132;  31  Am.   Rep.  TOS-TIS. 

1.  Candida  tpa  tow  itDbtle  once  are 
amenable  lo  public  and  private  criticism, 
made  In  good  faith  and  baaed  upon  rea- 
sonable or  probable  cause;  and  when  perBon 
becomes  sucb  candidate  he  Is  regarded  In 
law  as  putting  his  character  In  Issue  In  re- 
spect to  his  qualifications  and  Iltness  lor 
the  oBlCB  to  which  he  aspires. — People  v. 
Olassman,    12  Utah   238,    41  Pac.    9S6. 

X.  OalldeBtlal  comBiBalntloB*  falUnR  to 
come  within  range  of  prlvlleBSd  communi- 
cations are  published  at  pertl  of  publisher. 
—Smith  V.   State,   S2  Tex.  GB4, 

3.  Communication  conHdentlally  made 
does  not  of  Itselt  place  it  In  class  of  prlvl- 

There  must  be  some 
l1  duty  or  of  public 
policy  connected  With  it  in  order  to  range 
It  In  the  class  of  privileged  communications. 
—Smith  V.  State.  12  Tex.  Sti. 

4.  Ckariie  of  erlBie  against  One  who  is 
candidate  for  public  office  Is.  In  some  states, 
held  to  be  subject  of  privilege.  It  being 
BUfflcIent  to  confer  prtvllese  that  matter  Is 
of  public  Interest  to  community.— Brlggs  v, 
Garrett,  111  Pa.  St.  404.  BB  Am.  Rep.  274, 
!  Atl.  513.  See  Maaa.  Smith  v.  Higglns. 
32  Mass.  (16  Orsyv  251.  MInB.  Marks  v. 
Baker,  23  Minn.  1$Z.  S  N.  W,  ST3.  N.  Y.  Bush 
T.  ProBser.  U  N,  T,  347.  Pb.  Gray  v.  Pent- 
land,  2  Serg,  &  R.  22.  Emti.  Toogood  v. 
Spyrlng,  1  C.  M.  A  R.  IBl.  193,  40  Rev.  Rep. 
523:   Clay  v.  Timing,  L.   R.   1   Q,   B.   B»9. 

B.  Ceiapare  doctriBe  that  piiblloation  In 
newspaper,  concerning  either  public  offlcer 
or  candidate  for  elective  onice,  which  falsely 
Imputes  to  him  crime.  Is  not  privileged  by 
occasion,  either  absolutely  or  aualltlBdly, 
but  such  publication  Is  actionable  per  se, 
law  imputing  malice  to  publisher  or  author. 
—III.    Rearlck    V.    Wilcox.    81    111.    77,    Maaa. 

P.  C— 21  S2 


Commonwealth  v.  Clap,  4  Mass.  163.  115.  3 
Am.  Dec,  212i  Curtis  v.  Mussey,  72  Mass. 
(«  Gray)  261.  Mlpk.  Bronson  v,  Bruce.  5» 
Mich.  46T,  60  Am.  Rep.  307,  26  N.  W.  671. 
HtDB,  Aldrlch  V,  Press  Printing  Co.,  9  Minn. 
132,  36  Am.  Dec.  34.  N,  Y.  Root  v.  King, 
7  Cow.  613;  King  v.  Boot.  4  Wend.  113,  21 
Am,  Dec.  102.  oklv.  Beeley  v.  Blair.  Wright 
368,  6S3,  Tean,  Brewer  v.  Weakley.  2  Overt. 
99,  5  Am.  Dec.  658, 

such  as  In  some  way  or  degree  concerns  and 
BiTects  character,  welfare,  ]ust  and  reason- 
able prospects,  social  relations,  and  ofnce,  or 
such  like  Interests,  of  party  to  whom  com- 
munication is  made, — State  v.  Derry,  20  Mo, 
App.   562. 

T.  Saaie — laterest  aaeh  aa  sprlaaa  fraia 
prarleat  esrlaaltr  or  appetite  of  news- 
monger Is  not  such  Interest  In  communica- 
tion as  is  contemplated  In  law. — State  v. 
Derry,  20  Mo,  App,  EG2. 

8.  PrivlleKe«  caamaaicaltaa  —  Whra 
ceaaes  to  be  ■ueh. — Even  though  publica- 
tion be  considered  privileged  when  made  to 

publication,  when  excessive,  and  spread 
broadcast  to  world,  does  not  preserve  Its 
privileged  character.  It  must  be  conHned 
to  people  to  whom  defendant  owes  duty  to 
speak,  or  who  have  interest  with  defendant 
In  matter.— -State  v.  Hasklns,  109  Iowa  656, 
77  Am.  St.  Rep.  560,  47  U  R.  A.  223.  ID 
N.  W.  1063.  See  McAllister  v.  Detroit  Frea 
Press  Co.,  76  Mich,  338,  IS  Am.  St.  Rep.  313. 
366,  43  N.  W,  431;  Rude  v.  Nass,  79  Wis. 
321,  24  Am.  St.  Rep,  717,  43  N.  W.  E6G. 

9.  rabllcatloB  Bade  In  «Md  faith.— Per- 
son may  In  good  faith  publish  whatever 
he  may  honestly  believe  to  be  true  and  es- 
sential to  protect  his  own  Interests,  or  In- 
terests of  person  or  persons  to  whom  he 
makes  publication,  without  committing  any 
public  offense,  although  what  he  publishes 
may  In  fact  not  be  true,  and  may  be  In- 
jurious to  the  character  of  others. — State  v. 
Balch.  31  Kan.  4CG,  4  Am.  Cr.  Rep.  516,  2 
Pac.  «09. 

ir.   PLEADING  AND  PRACTICE. 

10.  AelloB^Probable  eaaae  la  bar  t*  aalt 
In  case  of  privileged  communication. — 
Brlggs  V.  Garret t,  11  Fa.  St.  404,  66  Am. 
Rep.  274,  2  AIL  513.  Bee  Chapman  v.  Calder. 
14  Pa.  St.   36G. 

11.  Onrdea  af  praof — Upoa  defeadaat  to 
show  that  utterance  or  publication  was 
within  class  of  privileged  communications. 
—Smith  V.  State,  SI  Tex.  G94. 

13.  Bvldeaee  as  to  Fr«bable  eaoH  and 
good  faith  In  publishing  articles  and  charges 
against  candidate  for  omce  during  heated 
political  campaign  may  support  privileged 
character  of  published  articles.  If  It  ap- 
pears that  publisher,  having  Investigated 
special  matter  of  charge  with  reasonabls 
diligence  and  care,  believed  It  lo  be  true, 
and  without  malice  made  It  known. — Since 
V,   Conabie,  81  Iowa  60,   46  N.  W.   753.     See 
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)  Iowa   Sei,   SEE,   11   K.   W. 

latent    to    Injure    In    vre- 

on  trial,  evidence  diaclases 
.tter    charKed    taJim    within 


■•!«<.  unleHH, 
that  llbeloUB 
privileged  con 
St  Tei.  69*. 


dlotnent. — Matters  of  political  nature,  pub- 
lished (rom  time  to  time  during  excitement 
o(  political  campaign,  containing  defama- 
tory charges  agalnat  good  name.  tame. 
credit,  and  reputation  of  candidate  tor  office. 


)  be  privileged   r 


T.  Conable, 

IS.     Traib    of    ehance — Whcs    iBBiiBclvnt 

drtenie.  —  Where  publication  of  UbeloUB 
matter  Is  ehlelded  by  no  privilege,  defend- 
ant -In  criminal  proceeding  can  not  ei- 
onerata  himself  by  showing  belief  on  his 
part  In  truth  of  charge, — State  v.  Haaklns, 
10»  Iowa  «G«,  T7  Am.  St.  Rep.  B«0,  <T 
I^  R.  A.  221,  BO  H.   W.   IDS3. 


§267.  THREATENING  TO  PUBLISH  LIBEL,  OFFER  TO  PREVENT 
PUBLIOAnON,  WITH  INTENT  TO  EXTORT  HONET.  Every  persoD  who 
threatens  aDOther  to  publish  a  libel  concerning  him,  or  any  parent,  husband, 
wife,  or  child  of  such  person,  or  member  of  his  family,  and  every  person  who 
offers  to  prevent  the  publication  of  any  libel  upon  another  person,  with  intent 
to  extort  any  money  or  other  valuable  consideration  from  any  person,  is  guilty 
of  a  misdemeanor. 

Hlitory:     Bnacted  February  li,  1872, 

§258.    PUBUSHINO  OF   OARIGATDRES  AND   CARTOONS  UNLAW. 
FUL.    PENALTY.    LIABILITT  ATTACHES  TO  WHOM.     [Repealed.] 
History:     Enacted  February  23,  1899,  Stata.  *ad  Amdta.  1899,  p.  28; 
repealed  M&7  ZZ,  1915,  Stats,  and  Amdts.  1916,  p.  761.    In  effect  Au- 
gust 8,  1S15. 

§269.  NEWSPAPER  ARTICLES  OF  PERSONAL  CHARACTER  MUST 
BE  SIGNED.  PENALTY  FOR  VIOLATION.  NAME  OF  AUTHOR  OF 
BOOK  OR  NEWS  AGENCY  SUFFICIENT,     [Repealed.] 

History:     Enacted  Marcb  20,  1S99,  SUte.  and  Amdte.  1899,  pp.  ISS, 
156;  repeal  approved  April  24,  1917,  StatB.  and  Amdts.  1917,  p.  174. 

the  name  of  the  state,  for  the  beneOt  of  the 
Informer.— See  Seward  v.  Beach.  M  Barb. 
(N.  Y.)  I3S;  Smith  v.  1.00k,  108  Mass.  W: 
Commonwealth  v.  Look,  )0S  Mass.  4S2; 
Oause  V.  Lake  fihore.  etc..  R,  Co..  t  Cleve. 
I*  Rep.  44,  1  Ohio  Dec.   (reprint)   S69. 

4.  CQaiparei  Caawell  v,  Morgan,  1  ZL  A 
m.   8D».   101   Eng.   C.  U  80*. 

B.  8iiKc — 'Wliea  iBtereai  »t  partr  veata. 
— An  Informer  In  a  Qul  tarn  acllon,  brought 
under  the  above  section  for  the  enforcement 
of  the  penalty  of  forfeiture,  does  not  ac- 
quire a  vested  right  to  the  penalty  until 
alter  Judgment  has  been  recovered. — See 
Bank  of  St.  Hary'a  v.  State,  13  Qa.  4TG; 
Chicago,  etc.,  R.  Co.  v.  Adlcr,  SI  111.  844. 

C  CCBBtltatlfnalHr  af  »ro*lBl»B  In  the 
above  section,  that  "one-half  of  the  re- 
covery" (forfeiture  or  penally)  "shall  go 
to  the  person  prosecuting  the  action,"  Is 
thought  to  be  beyond  question. — See  To- 
ledo. St,  L.  &  K.  C.  R.  Co.  V.  Stephenson. 
133  Ind.  a03.  SO  N.  R.  lOSZ;  Stale  v.  Indiana 
S.   R.   Co.,   133   Ind.   09.   18  L.   R.  A.  603, 


SIGNATUBE  TO  ART  IRLES— PENALTY 

FOB  OMISSION. 
1,  2.  AettoD  to  recover  penalty  or  forfeiture. 
3, 4.  Same— In  what  name  brought. 

5.  Same— When  interest  of  party  veatB. 
6. 7.  Constitutionality  of  proviaion. 
8, 9.  "Forfeiture' ' — DistiDgniabed    from 
"fine." 

1.  Action  to  reeaveF  mtnmltT  or  tcr- 
feitare,  under  above  section,  does  not  "arise 
In  contract."  wlthtn  the  provision  of  our 
code,  but  Is  In  the  nature  of  a  qui  tam 
action. — See  McCoun  v.  N.  T.  Cent.  R.  Co., 
69  N.   Y,   176. 

t.  A  qui  tam  action  tor  the  recovery  of 
a  penalty,  one-halt  of  the  recovery  to  go 
to  party  prosecuting.  Is  a  ctvll  action. — See 
renn.  B,  Co.  v.  New  Jersey  Society  for 
Prevention  of  Cruelty  to  Animals,  89  N.  J.  L. 
(10  Vr.)  100:  Clark  v.  Collins.  3  Green 
(N.  J.)  173;  Brophy  v.  City  of  Perth  Amboy, 
44  N.  J.  (IB  Vr.)  817.  reversing  State,  City 
of   Perth    Araboy    v.    Brophy,    43    N,    J.    I, 


(14  Vr.)   5BS. 


12  ^ 


;  Stat 


.  rem 


:.   Co., 


-In  nfaat  »ame  breaght. — Action 

a  statute  not  otherwise  deslg- 
I   thought,   must   be  brought   In 


133  Ind.  TOO,  32  N.  E.  822:  Ott  v.  Jordan,  ] 
Pa.    St.    318.    8    Atl.    321;    Southern    Ezpreas 
Co.  v.  Commonwealth,  02  Va.  69.  41  L.  R.  A. 
iZe,  22  8.  E.  809. 
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T.  Said  provision  Klvlne  to  the 
prosecuting-  one-half  of  the  torfc 
not  repugnant  to  article  VIII  of  the  amend 
mrnts  to  the  conitltutlon  of  the  Ur 
States,  for  the  reason  that  aald  amendtn 
have  reference  solely  to  the  powers  e 
cIb«<1  by  the  Kovernmetit  of  the  United  Sti 
and  do  not  apply  to  the  state. — See  So 
ern  Flxpress  Co.  v.  Commonwealth.  S2 
59.  41  L.  it.  A.  43B,  22  S.  E.  S09;  L.IVinK 
V.  Moore,  3!  U.  8.  (5  Wall.)  4T5,  18  L 
SOS:  Bllenbecker  v.  Plymouth  Co.  Dis 
Court.  134  U.  S.  11.  3S  L-  ed.  SOI;  O'Neil 
T.  Vermont.  144  U.  8.  323,  3S  U  ed.  4G0. 

K.  •VArfeltan"  —  DIatlHKttlaked  froai 
•^■c." — Forfeiture  provided  for  In  above 
section  la  distinct  from  an  ordinary  "flne." 
A  fine  conalsta.  in  whole  or  In  part.  In  a 
punishment  tor  many  o(  the  smaller  olteneeB 
within  the  common  law.  and  also  for  many 
offenses    created   by    statute,    and   compre- 


ida  only  auch  lines  as  are  f 
ivlctlon  of  the  odender,  and 


&9.   4: 


other  pecuniary  penalties  for  for- 
ea  provided  by  statute  for  which  a 
ir  or  qui  tarn  action  (which  Is  a  ciTil 
i)  may  be  brouKht  to  recover. — Soulh- 
Ixpresa   Co.   v.   Commonwealth,   91   Va. 

I.  R.  A.  436,  SI  S.  E.   809. 


9.  The  forfeiture  provided  (or  in  the 
above  section  is  not  a  penalty  for  a  crime, — 
for  "an  offense  committed  against  the  slate," 
— but  almply  a  forfeiture  provided  to  bB 
Innicted  on  account  of  the  doinir  of  an  act 
which  the  law-making  power  of  the  state. 
In  Its  wisdom,  deemed  necessary  to  prevent 
imposition  upon  its  cltlaens  In  the  shape  of 
anonymous    and     alanderoua     attacks    upon 

L  U  B.  A.  at. 
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Chapter  I.  Rape,  Abduction,  Cabnai.  Abuse  op  Childbbh,  and  Seduction,  E|  261-269b, 

II.  Abandonment  and  Neolect  or  Children,  |f  27Q-27Zhi 

III.  Abobtions,  tE2T4,  275. 

IV.  Child-Steauho,  I  S78. 

"V,  BiOAUT,  Incest,  and  thr  Cbime  Against  Natubb,  ||  281-2SSa. 

VI.  Violatiho  Sepultube  and  the  Beuains  or  the  Dead,  ||  290-297. 

VII.  Or  Cbiues  AoAiKST  Beuoion  and  Conscience,  and  Otheb  OrpENSES  Against 
Good  Morals,  H  299-310a. 

TIIL  Indecent  Esposuke,  Obscene  Exhibitions,  Books  and  Prints,  and  Bawdi 
AND  Otheb  Disobdekly  Houses,  11311-318. 

IX.  LOTTEBIEB,   fg31fl-32e. 

X.  Qauino,  11  330-337a. 

XI.  Fawnbroezbs,  11338-344. 

XII.  Otheb  Injuries  to  Pebbons,  il346-367e. 


CHAPTER  L 

BAPE,  ABDUCTION,  CABNAL  ABUSE  OF  CHILDBEN,  AND  SEDUCTION. 

1 261.     Bape  defined.  i  296e.  Pajiog    for    femaie    for    purpose    of 

I  262,     When  pb^Bical  abibty  most  be  proved.  prostitution. 

I  263.     Penetration  suffieient.  f  266f.  Selling  female  for  immoral  purpose*. 

1 264.     Puaishment  of  rape.  1 266g.  Placing,    or    pennittiog    the    placing, 

I  2fi5.     Abduction  of  women.  of  one's  wife  in  house  of  prostito- 

1  206.     Seduction  for  purposes  of  prostitution.  tiou. 

f  °e6a.  Taking  female  for  purposes  of  prosti-  |  267.     Abduction. 

tutiou.  1 268.     Seduction     [under    promise    of    mar- 

f  266b.  Taking  female  by   force,  dnresa,  etc.,  riage].     Penalty. 

to  live  in  illicit  relation.  1  269.     Intermarriage,  when  a  bar  to  proseeu- 

1  266e,  Bringing  or  landing  Chinese  or  Japs-  tion. 

netie  women  for  purpose  of  selling.  1  2G9a.  Liviag   in   state   of   cohabitation   and 

1  266d.  Placing    female   in   custody   for   pur-  adultery. 

pose  of  cohabitation.  1  269b.  Married  persons  living  in  a  state  of 
cohabitation  and  adultery. 

§261.  RAPE  DEFINED.  Rape  is  an  act  of  aexual  intercourse,  accom- 
plished with  a  female  not  the  wife  of  the  perpetrator,  under  either  of  the 
following  cireumstaneea; 

1.  "Where  the  female  is  under  the  age  of  eighteen  years ; 

2.  Where  she  ia  incapable,  through  lunacy  or  other  unsoundness  of  mind, 
whether  temporary  or  permanent,  of  giving  legal  consent; 

3.  Wliere  she  resists,  but  her  resistance  is  overcome  by  force  or  violence; 

4.  "Where  she  is  prevented  from  resisting  by  threats  of  great  and  immediate 
bodily  harm,  accompanied  by  apparent  power  of  execution,  or  by  any  intoxi- 
cating narcotic,  or  anaesthetic,  substance,  administered  by  or  with  the  privity 
of  the  accused; 

5.  Where  she  is  at  the  time  unconscious  of  the  nature  of  the  act,  and  this 
is  known  to  the  accused; 
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6.  Where  she  submits  under  the  belief  that  the  person  committing  the  act 
is  her  hasband,  and  this  belief  is  induced  by  any  artiBce,  pretense,  or  conceal- 
ment practiced  by  the  accused,  with  intent  to  induce  such  belief. 

History:  Enacted  February  14.  1872.  founded  on  i  47,  Criminal  Prac- 
tice Act,  Stats.  1S60,  p.  234;  amended  Marcli  IS,  ISSS,  Stats,  and  Amdts. 
1889,  p.  223;  March  27,  1897,  Stata.  and  Amdta.  1897,  p.  201;  May  19, 
1913,  StaU.  and  Amdut.  1913,  p.  212.    in  eflect  August  10,  1913. 


BAPE. 
I  Ih  Genebal. 
IL  iNDicTMeMT  AKD  Infobuatidh — Atek- 

HENT8  AND  Sufficiency. 
in.  ErtDENCE — AnuissiBiuTY    and    Suffi- 
ciency— 1.   As  TO  What  Is  Admis- 
sible. 
IV.  Sake — Same — 2.  As  to  What  Is  Inad- 

ICISSIBLE. 

V,  Saue  — Samx  —  3.  -As    TO    What    Is 

sufficibnt  to  bostaik  conviction 
— Fair  Tbial. 

TI  INSTBCCTIONS    TO    JOBY — ^As    TO    GbS- 

Vn.  Sdbdivisions  of  Section — In  Oenebal. 

Vni  Same  —  Subdivision  One  —  Feuale 

Ukdeb  Age  or  Consent. 

IX  Sake  —  SuBDivisiof   Two  —  Female 

Incapable  or  Consenting  Through 

Lunacy,  Etc. 

X.  Same  —  Scbdivision     Tubee  —  Eebis- 

TANCE  Ovbbcome  by  Pobcb  ob  Vio- 

ZI  Same  —  Subdivision    Four  —  Preven- 
tion or  Besistakce  by  Tubeats.  or 
BY  Intoxicants,  ob  bs  Nabcotlcs, 
OB  B7  Anesthetics. 
XIL  Same  —  Subdivision    Five  —  Uncon- 

snousNEss  or  Natusb  or  Act, 
XHL  Sahe— Subdivision     Six — Submission 

Undeb  Beuef  Pebson  Husband. 
L  In  Genebal. 

1,S.  Ab  to  coDStitutianality  of  aection. 
3.  Aiding  and  abetting. 
i.  Agsaalt  to  eommit  rape. 

5.  .attempt  to  rape — Administration  of 

eantharidea. 

6.  Same— Preparation    for   attempt   to 

rape  eoneiBtB  in  nhat. 
T.  Same— Putting     liand      under     bed 
clothca    and    trying    to    unbutton 
drsncrs. 

8.  Charging  prOBeeuttix  under  sixteen. 

9.  Couiplaint  of  injury  by  prosecutrix 

— Ab  to  delay  in  making. 
10.  Same — Details — Original    and    hear- 

Ksy   eridenee. 
\\.  Same — Evidence  of,  admissible. 
12.  Sime — Excusing    or    juBtifjing    do- 

hy. 
11.  S«me — NeecBsity  of  smgonable  eora- 

14.  Same — Particulars    of    complaint — 
Practice. 


-Applia 


15.  Ingredient  of  Tape^Tim 

16.  Penetration  — Bule  as  t 

IT.  Practice — Selection  of  offense, 
'  IS.  Bednction    of    offense — An    assault 
with  intent  to  commit  rape. 

19.  Bemark    of    judgB    not    prejudicial, 

20.  Seduction — Distinguislied  from  rape. 

21.  Same — Improper    caresses,    to    what 

referred. 

22.  Same — Swluctive  arts,  what  classed 

among. 

23.  Separate    offeuBes  —  Trial    and    in- 

struction. 

24.  Sent«nce  from  one  to  fifty  jears — 

n.  Inhictment    and    Infobmation  —  Aveb- 
mbnts  and  Sufficienct. 
26, 26.  As  to  requisites — Generally. 
27.  Same — Averment  as  to  age, 

language     of 

30.  Same — Charging    two    offenses — De- 

31.  Same — Same — Does  not   charge  two 

offenses,  when. 

32.  Same — Intention  of  pleader. 

S3.  Same — Joinder  of  allegations  in  one 

34.  Same— Right  of  defendant. 

35.  Same — What  sufficient. 

36- 3S.  Ab  to  necessity  for  alleging  femal* 
not  wife. 

36.  Cbarijes  public  offense,  when. 

40.  Charging   crime  in   two  count*. 

41.  Same — Sufficiency    of    proof    under 

first  count. 

42.  Charging  separate  offenses  in  sepa- 

rate counts. 

HL  Evn>ENCB  —  AnMissiBiLiTY    AND    Suffi- 
ciency— 1,  As  to  What  Admcsscblr. 
43, 44.  A^  of  victim — Established  by  prose- 

45.  Appearance   and   physical   condition 

of  prosecutrix. 

46.  Child  of  prosecutrix  seen  by  jury — 

Not  prejudicial  conduct. 

47.  Circumstantinl   evidence  —  Proof   of 

48.  Sunie — Cousumiuation  of  offense. 
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49,  Complaint  of  victim — By  whom  uwy 

be  nhowa. 
GO.  Same — Limitation  of  rule. 
61.  Same — Same— Where   prosecutrix  ia 

not  witneM. 
2,B3.  Same — Same— Same — ^Wheie    victim 

not   witness   hj   reason   of   tender 

years. 

54.  Condition  of  sexual  organs — Expert 

evidence  of. 

55.  Same — Infection   with   Tenereal   dis- 


criminal      connection      with 


60,  SI.  Date  of  offense— May  be  Sied  by 
proeecntrix  u  nearly  ad  poeaible. 

62.  Diagram  on  blackboard. 

83.  Fact    of    intereonne — Question    for- 
jury. 

64.  Impeachment  of  character  of  prose' 
cutrix  for  chafltity. 

6G.  Same — Of  evidence  of  prosecutrix. 

66.  Medicine    to    prevent    pregnancy- 
Furnished  by  defendant. 
67-  69.  Other   acts   of   Bezual   intercourse — 

Between  parties. 
10,71.  Same — Prior   acts   of   sexual  inter- 
conrae  between  parties. 

73.  Prior  or  subsequent  lascivious  acts 
of  defendant. 


74.  Same — Befusal  of  court  to  order  not 

prejudicial 

75.  Physical    impossibility    of    commit-      107, 

ting  act. 

76.  Statements   of   prosecutrix   to   third      l^^" 

partiee-^ Admissible,  when. 
T7.  Time    and   place — Sufficiently   fixed,      113- 

78.  Undergarments   of   prosecutrix- Bx       116, 

hibiting   to  jury  without  offering 
in  evidence. 
IT,  Samb— Same— 2.  As  to  What  Is  Inad- 
missible. 

79.  Chaste  character  of  prosecutrix. 

80.  Same — Specific  acts. 

81,82.  Condition  of  sexual  organs- Non- 
expert testimony  —  Conviction  of 
attempt.  121- 

83.  Cross-examination  —  Excluding  evi- 

dence of  other  improper  relations. 

84.  Disobedient  and   wilful   character — 

Evidence  of  inadmissible,  when, 

85.  Expert  testimony — When  not  subject 

of. 

86.  Harsh  treatment  of  prosecutrix. 

87.  Other    crimes    of    defendant  —  And 

change  of  name. 


88.  Prior 

89.  Proaeeutrix  under  age  of  consent — 

Relation  with,  other   men  imma- 
terial. 
H.  Question  of  identity. 

91.  Beluctanee  of  prosecutrix  to  testify 

— Irrelevant,  when. 

92.  Same— Beaaon  of  reluctance  of  wit- 

ness, question  for  jury. 

93.  Threats  made  to  prosecutrix— Of  im- 

prisonment    for     her    unless    she 
made  accusation. 
04.  Unchaste  conduct — Specific  acts. 
'■  Saux — Saue — 3.  As  TO  What  Is  Sdfti. 
dBNT    TO    Sustain    CoNvicnOK — Faib 


96.  Same— Illustrative  ease. 

97.  Conflicting  evidence — Soffldeney  of. 

98.  Corroborating  facts. 

99.  Evidence  of   other  acts — When   not 

prejudicial. 

100.  Incomplete  sexual  act. 

101.  "Intercourse" — Not  "sexual  inter- 

102.  Normal    period     of    gestation — Ex- 

perts   having    testified    that    the 
birth-date  of  child  consistent. 

103.  Proof  of  rape — Sustains  charge  of 

attempL 

104.  Prosecutrix  not  wife  of  defendant — 

Must  be  shown. 

105.  Belationship  between  parties. 

106.  Similar  opportunities  in  others. 
7, 108.  Testimony    of    prosecutrix    alone — 

Salient  matters. 

111.  Same — Necessity   for   oorroboration. 

112.  Same — SutEeieney  of. 
115.  Same — Uncorroborated  testimony  of 

prosecutrix. 
117.  Same — Warning  to  Jury. 
Instructions  to  Jem — As  to  Geneb- 


118.  As  to  proof  of  date  laid  not  being 

necessary — Error. 

119.  Same  ^  Subsequent    correct    charge 


123.  Cautionary   inatmction  to  jury. 

124.  Chastity  of  complainant- As  to  im 

materiality  of. 

125.  Child  in  court — Need  not  instruct  ai 

to  inference. 

126.  Duty  of  jury  on  finding  as  to  age- 

Need  not  be  given,  when. 

127.  Failure   of  victim   to   complain— In 

dication  of  falsehood  and  fabricu 
tion,  properly  refused. 
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tULl. 

13£.  Penctntion— ICefuml  to   instruct  aa 

to- — Not  erroneouB,  when. 
133.  Previous  t-ete  of  sejcual  intercourse, 
etc. — Ab  to  purpose  of  admitting 
erideoee  of. 
131, 135.  Proper  iiiBtnietionB — In  geueraL 
136'  138.  Bef usal  to  give  iuBtructioD— Proper 

139.  Same — Error,  wben. 
>  140.  YiolKtion    of    eoQBtitutiOD&l    inhibi- 


VII.  SoBDivisioNs  or  SEonoN— In  Oemkral. 

142.  Aa  to  coDstruction  of  section. 

143.  Assault  —  With    intent    to    eammit 

144.  Sam« — Putting   hand   under   clothes 

in  attempt  to  unbutton  drawers. 

145.  Common-law     rule  —  Sexual    intii- 

course,  consent  to. 

146.  Conaent — Crime  created   bf   statute. 

147.  Consent  to   attempt  —  Female  inea- 

pabla  of  consenting. 

148.  Evidence  admissible — In  general. 

149.  Indictment  iu  conjunctive — Require- 

ment that  it  be,  when. 

VnL  Same  —  Subdivision  One  —  FeuaLb 
Uhdek  Age  or  Consent. 

150.  Construction      of     aubdivision — Age 

and  iocapacitj  of  female. 

151.  Same — Appearance  of  child  no  de- 

152.  Same — Belief  as  to  age — Consent. 

153.  Same — Crime,  regardless  of  consent. 

154.  Same  —  Effect    of    section    aa    to 

minors. 

155.  Same — Failure  to  object  no  defense, 

156.  Same — Force   as  an  ingredient. 

157.  Same— PuTpoae  of  section. 

158.  Same — Rape,  what  constitutes  under 

aubdi  vision. 

159.  Same — Statute  raising  age  is  valid. 

160.  Same— Upholding  statute. 
J61.  Evidence  — Corro borati ve. 

162.  Same — Corroboration  not  required. 

163.  Same  —  Defendant    is    entitled    to 

what  latitude  iu  eross-eiami nation . 

164.  Same^Defendaat 's   right   to    eross- 

165.  Same — Showing  of  force  and  agoinat 

will,  unneceaaary. 

166.  Evidence  admissible — Admissions  of 

def endan  t — Pregna  ney . 


16T.  Same  —  Competency    of    mother    aa 
witness — Condition   of  clothing. 

168.  Same — Complaint  of  child. 

169.  Same — Condition  of  child  and  cloth- 

ITO.  Same— Faet  of  child  erTing. 

171.  Same — Failure  to  make  outcry. 

172.  Same  —  Failure  of  proaeeutrLi  to 

teatify. 

173.  Same — Ground    of    admitting    com- 

174.  Same— niustiative  cases. 

175.  Same — Infection  with  venereal  dis- 

176.  Same — Objection  for  want  of  suffl' 

dent  age— Disc  retiou. 

177.  Same — Other    rapes    and    acts    of 

lewdness. 


>.  Same — Testimony  as  to  age. 

).  Sams — Time  of  making  complaint. 

L.  Evidence  inadmissible — Belief  as  to 

age  of  victim. 
!.  Same — Dlustrative  eases. 
1.  Same — Impeachment   liy    proof    of 

unchaste  life. 
L.  Same^ — Rape    before    marriage,    by 

bnsband. 
i.  Evidence    insufficient  —  To    sustain 

charge  of  rape. 
I.  Evidence     sutScient  —  To     sustain 

charge  of  rape. 
'.  Same — What  is  sufficient. 
I.  Indictment    or    information  —  Aver- 

).  Same  —  Facts  stated  with  sufficieat 
precision. 

I.  Same — Tmmateiial  factors  need  not 
be  alleged. 

..  Same— Non -averment  as  to  sex  and 
physical  ability. 

!.  Same — Non-avermont  of  force,  vio- 
lence, or  want  of  consent. 

I.  Same  —  Sufficient  allegation  that 
prosecutrix  not  wife. 

L  Instruction — Aequiescenee  of  infant 

i.  Same — Assumption  of  fact. 

I.  Same-^Belief  that  girl  over  age. 

'.  Same — Carnal  knowledge  of  young 
child. 

I.  Same — Consideration  of  inatruetiona. 

\.  Same — -Erroneous   ingtructions. 

I.  Same  —  Failure  to  complain  —  Im- 
probability— Properly  refused. 

..  Same — Harmleaa  instructions. 

!.  Same — Instructions  properly  refused. 

;.  Same— Intercourse  with  other  men- 
Error  to  refuae,  when. 

r.  Same — Proper  instructions. 

i.  Same — Rape  of  child  under  age   of 
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IX.    8AMK SUBDinSIOII    Two FEUAI.B    In- 

CAFABI^       OF       CONSENTINO       THBOUQU 

L  UN  ACT,  Etc. 
£06.  CoDstmction  of  aDbdivirion. 
207.  l^ddeDce — Aa  to  mental  iDflrmltf. 
20S.  Same — Competency  of  prosecutrix  to 
teatifj. 

209.  Same — Conflieting  evideneo. 

210.  Same— Date  of  set— Proof  of. 
SIl.  Female  an   imbecile — Incapable   of 

ezpresaing  assent  or  dissent. 

212.  Knowledge    of    mental    condition — 

Peril  of  defendant. 

213.  Indictment  —  form   and   sofficiency 

of. 

214.  Same— Facts  msj  be  atated  in  dif- 

ferent  ways. 
£15.  Same— Force  not  an  element. 
218.  InBtmction — ProsecutrLi    not    e&Iled 
as  a  witnesH. 
217, 218.  Legal  eon  sent— PremippOBes  what. 
219-221.  Weakmindedness  merely  —  Docs  not 
prevent  female  from  consenting. 
222.  Same—Consent  to  intercourse  from 


223.  Same— To  extent  of  incapacity. 

224.  Whether    intercoiiise    ia    rape — De- 

pendi  on  capacity  of  female. 

X.  Sake — Suhdiviston    Tbbee  —  Resistanci 

OVEBCOME  BT  FoBCE  OB  VIOLENCE. 

225.  Allegation    of   resistance — Necessity 

for. 

226.  Force— ConBtnictiTO, 

227.  Same — Putting   band    under   clothea 

in  attempt  to  unbutton  drawers. 

228.  Eaaential  elements — Force   ia   neces- 

229.  Same — Intent  aa  vital  element. 

230.  Same — Bcaolution   to  use  force. 
231-  233.  Same  —  ReBiatanco  —  Degree    and 

nature  of. 
234.  Same — Same— Final   consent. 
23S,  236.  Same — Same— Submission. 

XI.  Same  —  Subdivision  Foua  —  Pebvention 

or  Resistance  by  Threats,  ob  nr  In- 
toxicants,  OB   BT    NaBCOTICS,    OB   BY 
Anesthetics. 
237,  As  to  construction  of  subdivision. 
238,  239.  Cantbaridea,  or  Spanish  fly— Admin- 
istering to  woman  with  intent. 
240-  244.  Same — Administering  an  assault 

245.  Same — Administering  a  felony. 

246.  Same — Administering  no  offense. 
247, 248.  lutoiicantB    administered — Construc- 
tive force  eiists. 

249.  Same— Evidence  admissible. 
2oO.  Narcotics,    intoxicating  —  May    be 
shown  to  have  been  administered. 

251.  Threats — Overcoming   resistance   by. 

252.  Untenable  objection  to  information. 

253.  When  verdict  will  not  be  disturbed. 


tPt.I. 


SIL  Baue — SuroivisroM  Five — Ukcc 
o»  Nature  or  Act. 

254.  Copulation  with  aleepipg  woman. 

255.  Consent  immaterial. 

256.  State  of  unconsciousness — Consent. 
267.  Same— Credibility    of    pro«eeatrix 's 

testimony. 
256.  Same — Evidence  admissible. 
SS9.  Same — Evidence  suScient  to  sustain 
charge  of  rape. 
260,  £61.  Instmetion — Erroneous    on    »    trial 

for  rapa. 
XUL  Saue — Subdivision     Six — Subuission 
Undeb  Beuef  Pebson  Husband. 

262.  As  to  constmetioa  of  aubdivision. 

263.  As   to   fraudulent   representation   or 

deception. 
2fl4.  Consensual  eohabitation. 

265.  Indictment  must  allege  what. 

266.  Rape  by  force — Not  rape  by  fraud. 

I.  m  OSNERAL. 

1.       As     to     COBBtitBtlOnalltT     of     ■M'llOD. 

This  section  la  not  unconnlllutlonal  In  that 
it  makea  an  act  a  felony  independent  of 
whether  or  not  the  accused,  intended  any 
crlme.  or  had  any  notice  of  knowledKS  of 
the  tact  or  facta  which  would  constitute 
hlB  acta  a  crime.  The  illegal  motive  Is 
preaent  and  that  llleKal  motive  becomes  a 
criminal  Intent  when  the  facts  at  whose 
peril  he  acta  are  ahown  to  exiat. — People  v. 
Sheffield,  9  Cal.  App.  130.  IIS.  98  Fac.  67. 

Z.  The  worda  "felonioualy  did  ravish 
and  carnally  know"  In  an  Information  for 
rape  only  deacrllje  the  manner  by  which 
the  intercourse  was  accomplished,  and  do 
not  in  any  way  aid  in  determinlns  that  the 
female  was  not  the  wife  of  the  defendant. 
—People  V,  Uiles,  9  Cal.  App.  J12,  314,  ](ll 
Pac.    B2S. 

3.  AldlBK  and  abctdBK.- In  order  to  be 
KuUty  aa  one  aiding  and  abettlnE  In  the 
commission  of  the  crime  of  rape  It  Is  not 
necessary  that  the  defendant  be  actually 
preaent  at  the  commission  of  the  offense. — 
People  V.  Lewis.  S  Cal.  App.  279,  280.  iS 
Pac.  1078. 

See,  also,  ante,    ||  31,   S2  and  notes. 

4.  Asaanlt  to  eoBiBit  rap*. — One  who 
lays  his  hands  upon  a  female  under  Che  age 
of  consent,  with  the  Intent  and  for  the  pur- 
pose, then  and  there  to  accomplish  an  act  of 
aeiual  Intercourse  with  her,  Is  by  so  dolntt 
guilty  of  an  asBauU  with  Intent  to  commit 
rape,  although  he  does  not  use  or  Intend  to 
use  any  force  or  violence,  and  the  female 
In  fact  offers  no  resistance  whatever,  or 
even  eipreasly  consents  to  ail  he  does.  The 
offense  Is  complete  when  he  thus  lays  his 
hands  upon  her  with  the  Intent  described, 
and  It  Is  immaterial  that  he  subsequently 
voluntarily  desists  without  accomplishing' 
his  purpose. — People  v.  Babcock,  160  CaL 
540,    IIJ   Pac    649. 
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O.  Attempt  to  rape — AdmlalalrBIloB  at 
caBthnrldCB,  or  Spanish  fly.  to  woman,  by 
one  who  Intends  to  have  sexual  iDtercourae 
with  her  while  under  Ita  Influence,  doe«  not 
constitute  attempt  to  commit  rape.— State 
V.  Lung.  21  Nev.  109,  Sli,  31  Am.  St.  Rep. 
SOS,  iS  Pac  216. 

1  :S0.  note  pars.  IT,  28. 

•.  Same  —  Pieparatlan  t«r  mtttmpt  t* 
rape  eanilatB  In  do  vl  sins  op  arrans'lns 
meana  neceaaary  for  commlBilon  of  offenae; 
attempt  la  direct  movement  toward  commla' 
sloD,  after  preparations  are  made. — State 
V.  Lung,  SI  Nev.  201,  111,  IT  Am.  St  Rep. 
sot.  18  Fac.  ilS. 

r.  Sane— Fattl>K  kaa4  vadcr  bed-elothe* 
and  trytmt!  to  ■nfeaitan  dratren, — PutllnK 
hand  under  bed-clothea,  on  hip  of  g-lrl  six- 
teen years  old,  and  trying  to  unbutton  her 
drawers,  all  against  her  will,  boing  an  at- 
tempt to  rape,  la  an  attempt  to  commit 
rape. — See  Couch  v.  Commonwealth,  18  Ky. 
L.  Rep.  477,  19  S.  W.  St. 

8.  Ckarce  vrasceatrlx  aader  alzlecB 
being  made  In  an  Information  for  rape,  the 
U  neon  trover  ted  evidence  establlatilnE  the 
charge  to  be  true,  and  the  Jury  return  a 
verdict  of  guilty  as  charged  In  the  Informa- 
tion, the  above  section  has  no  application. — 
People  V.  Wademan,  SB  Cal.  App.  lis,  17E 
Pac.  791. 

«.  CemplalBt  •!  lalary  by  tke  pntac- 
cBtpix — As  to  delay  la  maklnc. — Delay  of 
prosacutrU,  on  charge  of  rape,  to  maks 
complaint.  Is  not  Justlfled  or  excused,  where 
evidence  ahowa  that  defendant  picked  her 
up  like  a  child,  short  distance  from  house, 
carried  her  Into  bushes,  and  against  her 
slrugglea  and  protests  committed  act;  that 
following  dialogue  took  place;  She  said. 
"I  told  him  I  would  tell  on  him.  He  said 
he  didn't  want  me  to.  I  said  I  would.  Ha 
said  he  would  kill  me  If  1  did";  and  that 
(here  were  no  threats  from  defendant,  other 
than  such  as  these,  made  at  time  of  act; 
and  there  Is  nothing  to  show  that  prose- 
cutrix waa  In  fear  of  Injury, — People  v. 
Lambert,  130  Cal.  170,  ITS.  fil  Pac.  SOT. 
Bee,   also,   para.   12.    13,   this    note. 


As    to    < 


a  tat    fey    vletlaa. 


10.      Sane  —  DetalU  —  OriglBBl  aad   hear- 

rape,  may  testify  that  she  complained  of 
offense  committed  on  her,  but  exldonce  of 
any  details  should  not  be  admitted.  When 
restricted  to  this  extent,  evidence  Is  not 
hearsay,  but  In  strictest  sense  original  evi- 
dence. When,  however,  these  llmita  are 
exceeded,  it  becomes  hearsay  In  very  ob- 
jectionable form. — People  v.  Mayes,  88  Cal. 
SOT.  699,  66  Am.  Rep.  120,  6  Pac.  891. 


11.     Sane    —   Kvldeaee   of,   adnlsalble.— 

Evidence  la  admlsslblB,  in  prosecutrix  for 
rape,  that  prosecutrix  complained  of  injury 
while  it  was  recent. — People  V,  Snyder,  76 
Cal.  313,  S24.  17  Pac.  208. 

See,  also.  Part  III,  this  note. 

13.  Sane— EscBSlBg  or  JastltrlBg  delay. 
— In  prosecution  tor  rape,  complaint  to 
take  It  out  of  category  of  hearsay  evidence. 
muBt  be  Immediate  or  at  earliest  prac- 
ticable moment  after  alleged  offense,  or 
delay  must  be  satisfactorily  excused  or 
Justified, — People  v.  Lambert,  120  Cal,  ITO, 
174,  62  Pac.  307. 

e  par. 


oaable  eow- 
rlalBt. — On  a  prosecution  for  rape.  It  Is  not 
necessary  to  legal  conviction  that  prose- 
cutrix had  made  seasonable  complaint  to 
some  relative  or  friend.— People  v.  Keith, 
HI  Cal.  flg«.  8Sff,  76  Pac.  30*. 

14.     Sane  —  PartleBlarii  ot  conplalat  

Practice. — In  prosecution  for  rape,  fact  that 
the  prosecutrix  made  early  complaint  and. 
If  so,  to  whom,  Is  admissible.  In  corrob- 
oration of  her  testimony,  hut  It  Is  practice 
not  to  permit  either  prosecutrix  or  person 
so  called  to  state  particulars  of  complaint 
in  chief,— People  v.  Tlerney,  67  Cal.  64,  65. 
7  Pac.  ST;  People  v.  Lambert,  120  Cal.  ITO, 
172,   173,  61  Pac,  807. 

IB.  lagredlnt  at  n»c— Tine  la  act.— 
Time  Is  not  an  Ingredient  of  the  crime  of 
rape  whether  committed  by  force  or  by 
reason  ot  the  Incompetency  of  the  female 
to  consent. — People  v.  Sheffield,  9  Cal.  App. 

AvpUea 

"■•■■ — The  rule  that  any  penetration,  how- 
ever slight  Is  sufficient  to  constitute  rape 
applies  equally  where  the  rape  Is  by  reason 


A»  to  peaelratloB  as  •■sentlal  elcneat  of 

rape,  see  31  R.  C.  L.  p.   1177,   1  7. 

17.  'Practice — Selcctlan  of  otfeaae^-Upon 
Inauguration  of  prosecution,  where  prose- 
cuting offloer  is  at  liberty  to  prove  one  of 
several  different  offenses,  under  Indictment 
for  rape,  he  should  at  least  as  early  as 
commencement  of  trial  Inform  defense  upon 
proof  of  what  speclflc  defense  he  Intends  to 
rely;  and  If  he  does  not  first  evidence 
which  would  tend  In  any  degree  to  prove 
offense  should  be  deemed  selection,  and  un- 
less that  precise  offense  is  proved,  defend- 
ant Is  entitled  to  acquittal —People  v.  Will- 
lams.  133  Cal.  166.  189,  6S  Pac.  323. 

18.  Redaclac  affease — Aa  aaaaBIt  vrlth 
latent  to  cDBinii  rape  as  well  as  simple 
assault  are  Included  In  crime  of  rape;  but 
If  there  is  no  evidence  lending  to  reduce 
offense  charged.— namely,  rape — court  may 
properly  refuse  to  instruct  Jury  that  de- 
fendant may  be  convicted  merely  of  as- 
sault with  Intent  to  commit  rape. — People 
V.  Chaves,   103  Cal.  407.  408,   37   Pac.  883. 
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19.     Reuatk    at   Jnten   !■    mat    pnjadlelal 

whpB. — In  prosecution  for  r^pe,  where  phy- 
■Iclan  teatinea  that,  according  to  medical 
authorltieB.  proportion  of  true  to  falae 
charges  of  rape  Is  as  one  true  charg-e  to 
twelve  faUe  ones,  and  court  remaka,  "I  do 
rot  see  wtia.t  that  would  hava  to  do  with 
any  particular  case."  auch  remark  la  not 
prejudicial  to  defendant. — People  T.  Bene 
13D  Cal.  1S9,  164.  it  Pac.  i04. 

ao.  Sfd  action — DI«tl>KBUh*d  froB  rmpe. 
— There  Is  marked  distinction  between  rape 
and  seduction.  Employment  of  any  art 
or  device  by  which  moral  nature  of  female 
Is  corrupted,  ao  that  she  Is  no  longer  able 
to  resist  temptation  to  yield  to  sexual  de- 
Blre.  does  not  dispense  with  less  proof  of 
resistance  than  would  otherwise  be  neaes- 
aary. — People  v.  Royal,  G3  Cal.  82,  G4. 

al.  B««te — Inpraper  Mmaea.  »o  wka(  re- 
(errcd.^In  chargre  of  rape,  .all  Improper 
careaaes  and  Indecent  liberties  are  to  be 
referred  to  head  of  solicitation,  and  dis- 
tinguished without  dlfflculty  between  force 
which  constitutes  rape  and  blandishment  of 
the  seducer. — People  v.  Royal,  S3  Cal.  ii,  04. 

23.  Saaae  —  Seductive  arts,  Hk«t  classed 
SBOBg. — Anything     which      merely      eicltea 

In  full  poaaeaalon   of  her  mental  and  physl- 

ture  ot  the  act  and  of  exercising  her  own 
volition  In  matter,  Is  classed  rather  among 
arts  of  the  seducer,  than  weapons  of  him 
who  would  destroy  family  virtue  by  force. 
—State  v.  Lung,  Jl  Nev.  20»,  212,  ST  Am. 
St.    Rep.    EOS,    SOS,    28    Pac.    Z2S. 


33.     Separ 


I   for 


.  Cas.  191BB.   393. 


aad  aaMclcHcy  af  ladlct- 


I   ke   la 


ot  child  aged  thir 
teatined  that  she  had  lived  with  defendant 
for  period  ot  tour  months,  and  on  nearly 
every  day  during  that  time,  and  aometlmes 
Ave  or  six  times  a  day,  they  had  had  sexual 
Intercourse  with  each  other,  eai^h  act  con- 
stitutes separate  oRense,  and  defendant  can 
be  tried  for  either,  and  separately  for  each 
of  them.  Hence,  instruction  to  eflect  that 
If  jury  flnds  defendant  had  had  sexual  Inter- 
course with  the  prosecutrix  at  any  time 
within  three  years  before  Onding  ot  Indict- 
menC  they  must  And  him  guilty,  la  erro- 
neous.—People  V.  Williams.  133  Cal.  16S, 
IST,  es  Pac.  32S. 

Aa  ta  lastraetlen  gcBcrally,  see  Part  IV, 


24.  SeateBce  fn»  eae  t*  flfty  r«aFa^J!a 
crrar,  there  being  no  minimum  sentence 
prescribed  tor  raps. — People  v.  Wademan, 
as  Cat  App.  Hi,  176  Pac.  791. 


■cat     BHdcr     avbdlvlalaa     two.     se 

L.  R.  A.  1S1?F,   7tS. 

A*  to  rcqaircBicat  that  ladletmci 
tke  coajHactlv*  where  stating  two 
of  ths  acta  which  may  constitute  rape,  see 

As  t*  reqalalt**  aad  BaHcleacy  of  ladlct- 
Mcal  aadcF  mkd.  I,  of  this  aectlon,  see 
para.  18B-193.   this  note. 

dlvlalaa  <  ot  this  section,  see  par.  266,  this 

38.     Aa  to  TcqalsltcB  —  Generally. — In  an 

Indictment  or  Information  for  a  rape,  11  is 
not  essential  to  set  out  under  which  aeries 
of  the  all  serlea  of  elrcumatancea  enumer- 
ated  In  this  aectlon  of  the  code  the  alleged 
□  ITenee  was  committed. — People  v.  Burns,  63 
Cal.  614. 

St.  Neither  Is  It  necessary  to  allege  that 
the  person  assaulted  was  not  the  wife  ot 
the  accused. — People  v.  Sstrada.  £3  Cal.  600. 

ST.  Same — AvrracBt  aa  ts  aa*.— An  In- 
dictment for  rape  need  not  aver  age  ot 
person  charged  with  committing  Che  rape 
nor  that  ot  the  person  Injured,— People  v 
Ah  Yek,  29  Cal.  67S.  678;  Mosely  v.  Slate. 
t  Tex.  Ct.  App.  137. 

See  22  R.  C.  L.  p.  1199,  }  33. 

ZS.  San* — Ckanclac  la  Ibbkb^c  »t  alat- 
■le. — An  Indictment  for  rape  which  charges 
oflenae  substantially  in  words  of  statute 
lieflnlng  the  crime  Is  sufflclent.— People  v. 
Burke,  34  Cal.  661,  «63 ;  People  T.  Rangod, 
112  Cal.  669,  671,  44  Pac.  1071. 

29.  But  the  language  of  the  statute  need 
not  be  followed  In  charging  the  offense  of 
irords    conveying    t 


may   be    employed. 

629.     See  People  v.  War.  20  Cal.  119;  Peopl 

V.  Qarcla.   26  Cal.  E33;   People  v.   Shaber.   3 

Cal.     3S;     People     v.     Phlpps.     39     Cal.     326 

People  V.  Soto.  63  Cal.  186;  People  v.  Burnr 

63    Cat.    814.    eiS;    People    v.    Ton 

Cal.  344,  346,  6  Pac.  609. 

30.  Skibc  —  Charg 
■mrrrr.— Indictment 
and  assault  with  Inti 


Cal. 


6S 


pe  charging  rape 
rape  Is  good,  and 
demurrable  on  ground  that  It  charges 
offenaes.—People  v.   Tyler,    S6   Cal.   6SS, 


Aa  to  ckarglnK  ■ 

40.    41,   42,    this   not! 
31.     Same  —  Sane 


InformatloT 
charge   (wo  orTenses   where 
in.  one  showing  force,  violent 

r   containing   an   nllegatlon 
out  any  allegation  as  to  tore 


79  Pac.   96S. 

■f     pleader.- It 
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'oring'  to  set  forth  one 

eounta,  to  eipressly  stats  In  Information 
Ihat  mattera  and  Chlng-a  bo  set  forth  are  de- 
Hcriptlva  ot  one  and  the  same  offense.  Such 
statement  woulct  obviate  all  queatlon  as  to 
Intention  of  pleader. — People  v.  Jall1«s,  14$ 
CaL  IDl,   301.  79  Pac.  »«5. 

83.  Sane— lolBder  af  allcratlSHa  im  a>e 
»•■■*. — In  Information  (or  rape,  where 
there  are  two  eounta,  and  there  Is  nothing 
Inconsistent  between  them,  all  the  allcKa- 
tlons  may  be  Joined  In  one  count. — People 
V.   Jatllea,    LIE   Cal.    SOI,    301,    T9    Pac.    ttS. 

Aa  to  eharsliiK  crime  1b  tw*  coaata.  see 
par.  41.  this  note. 

34.  Same — Rl^ht  at  defeadant. — Defend- 
ant on  trial  for  rape  has  a.  rlRht  lo  demand 
that  charge  against  him  shall  be  stated  In 
ordinary  and  concise  language,  that  he  may 
know  upon  what  speclllc  charge  he  Is  to 
be  tried,  ao  that  he  may  prepare  his  de- 
fense.—People  V.  WllUamB,  133  Cal.  ISE,  168, 
6&  Pac.  3Z2. 


ADMISSIBILITY,    ETC. 


I  Ml 


39.      Sane    —    Wkal 


aameleat.— Infom 


People  Y.  O'Brien,  130  Col.  1.  3,  62  Pac.  297; 
People  V.  Parks,  113  Cal.  3,  ft5  Pac.  13: 
People  V.  Jallles,  148  Cal.  301.  304,  79  Pac. 
96B. 

M.  Aa  to  Hceeaattr  o*  allevlaiC  fenale 
BOI  Wife,— That  the  female  alleged  to  have 
been  raped  la  not  the  wife  of  the  accused 
aentlal  element  of  the  crl: 


falls  t 


criminal  off ense.— People  V. 

Everett,    ID   Cal.    App.    12.   14.    101    Pac.    633: 

People    v.    Mites.    9    Cal.    App.    313.    S13,    101 

Pac.  526. 

As    to    requisites    ot   allegation    ot    non- 


of 


relatlor 


d  Is  fatal  when  (he  evidence  in 
ira  that  she  was  his  wife.— In  re 
I,  34  Cal.  App,  488.  1«8  Pac.  150. 
38.  Failure  to  charge  female  not  wife 
of  accused  not  ground  of  reversal  when  the 
record  falls  lo  show  that  (here  was  a  mls- 
carrlage  of  Justice,  In  view  of  the  pro- 
visions of  section  t%  of  article  VI  of  the 
•conalltutlon.  —  People  V.  Bonlantl.  40  Cal. 
App.  014.  131   Pac.   30. 

3S.  rkarcpa  pahllc  ofrraae,  nkea. — In- 
formation charging  that  on  a  date  named 
the    accused    did    wilfully,     unlawfully    and 

sexual  Intercourse  with  and  upon  the  per- 
son of  A.  a  female  who  was  not  then  and 
wife    o(    the    defendant,    without 


the  c 


A.  and  she,  the  aald  A.  then  and 
sisted  the  attempt  of  defendant  to  accom- 
plish the  said  act  of  sexual  Intercourse. 
charges  a  public  offense. — People  v.  Su- 
perior Court.  39  Cal.  App.  324.  178  Pac.  730. 
relying     upon     the     doctrine     In     People     v. 


Gardner.  98  Cal.  127.  33  Pac,  880.  and  People 
V.   Akena,    S5   Cal.   App.   373,    113   Pac.    795. 
40.      CharKlBK     irlne     la     tw«     eoaaia.— 

Where  an  information  for  rape  charges  the 
crime  In  two  counts,  in  the  first  of  which 
It  Is  charged  both  Ihat  the  female  was 
under  the  age  of  consent,  and  also  that  It 
was  committed  by  means  of  force  and  vio- 
lence, and  against  her  will  and  consent, 
and  a  second  count,  without  mention  ot  age. 
solely  charges  that,  in  the  snme  transac- 
tion upon  which  the  Hrst  count  was 
founded,  the  defendant  committed  the  rape 
charged  by  means  ot  force  and  violence, 
and  against  the  will  and  consent  ol  the 
prosecutrii,   and   the   verdict    ot  guilty    was 

notwithstanding  the  claim  of  defendant  that 
the  age  of  nonconsent  was  not  sufficiently 
proved, — People  v.  Maruyama,  19  Cal,  App. 
290.  125  Pac.  921. 

Aa  f«  ehniKiaK  two  aKcaa**,  see  pars.  30, 

■at. 


under  the  whole  case,  which  tended  lo  show 
that  the  crime  was  committed  by  force  and 
violence,  as  alleged  in  the  flrst  count  aa 
well  as  the  second,  may  be  considered  in 
support  of  the  verdict,  which  Is  amply  sufH- 
clen(  to  support  It.  irrespective  of  the  age 
of  the  prosecutrix.— People  v.  Maruyama.  19 
Cal.  App.  290,   125  Pac.  924. 

Aa  to  aanpleacr  of  evldra^e  generally, 
see  Part  111,    this   note. 

42.  CkartclBK  MHrmt  •ffraara  la  aepa- 
rate  caaata,  under  provisions  of  section  954. 
post,  where  both  arise  out  ot  the  same  acts 
and   belong  to   the  same  class   of  crimes  or 

Indictment  is  not  vulnerable  to  demurrer 
because  It  charges  rape  In  one  count  and 
In  another  lewd  and  lascivious  conduct  un- 
der section  283.  post,  both  offenses  belong- 
ing to  the  same  class  of  crlmpa.— People  ». 
Warrlner,  37  Cal.  App.   107.   173  Pac.   488. 

III.   EVIDENCE— ADMISSIBILITY   AND 

SUFFICIENCY— 1.   AS  TO  WHAT 

ADMISSIBLE. 

Aa  io  BdnlnslbllHr  ot  pvldeaw  la  vnnr- 
eatloa  (at  rape,  see  22  R.  C.  L.  p.  120«, 
{}  36-53. 

Aa  to  evidence  In  prosecutions  under 
subd.    1    of    this    section,    see    pars.    161-lgT, 


laid 


Are    ot    tke 

1    glri    of 


atab- 


lahed  by  the  testimony  of  the  p 
IS  every  person  Is  presumed  lo  know  hia 
jr  her  own  age. — People  v.  Algar,  J;i  CaL 
\Pn-   73.    178    Par.   168. 
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H,  Appearance  of  child  may  b«  taken 
Inlo  consideration  by  the  Jury.  In  connec- 
tion with  testimony  In  datermlnlng  her  age, 
— People  r.  Elg-ar,  IB  Cal.  App.  TS,  ITS  Pac. 
ICg;  Com.  V.  Fhllllpa,  182  Maai.  GDI.  S9  N.  E. 
109:  Com.  V.  HoUls,  ITO  Mass.  43S.  49  N.  E. 
(33;  People  v.  Etoo,  131  Mich.  EI8,  91  N.  W. 
TSfi,  94  N.  W.  10e». 

43.  ApacHrn^ee  mad  Fhyal'al  e*BUth>B  at 
pmBr«>inx. — In  proBocntlon  tar  rape,  evi- 
dence of  phyaLcal  condition  or  appearance 
of  prosecutrix  aubaequent  to  date  o(  al- 
leged rape,  ho  far  aa  Buch  condition  and 
appearance  bear  upon  aft  charged,  or  Its 
efTects  upon  person  of  proaecutrlx.  Is  ad- 
missible, where  such  condition  or  appear- 
ance Is  not  so  remote  as  to  make  evidence 
Immaterial. — People  r.  Bene,  ISO  Cal,  1&9, 
183,  62  Pac.  404. 

M.  CkUd  at  VTOKCtMrlx  eecB  by  Jsry, 
while  the  court  was  at  recess,  did  not  con- 
stitute receiving-  evidence  out  of  court,  In 
the  aense  In  which  the  law  deems  such 
conduct  on  the  part  of  the  Jury  as  preju- 
dicial,— People  v.  Wademan,  S8  Cal,  App. 
lie,  17(  Pac.  791. 

4T.  ClrenmetnMtlal  erldnee  —  ProDf  •! 
ittmtmlurr  rape  hr. — The  act  ot  sexual  Inter- 
course on  a  trial  for  statutory  rape  may  be 
proved  by  circumstantial  as  well  as  by 
direct  evidence. — People  r.  Preston,  19  Cal. 
App.  STS,  liT  Pac.  ECO. 

48.  Sane — CaBsnnBBtlaa  sf  the  ofTenae 
«r  rape  may  be  shown  by  clrcumstancea  and 
■urroundioKS.— People  v.  Mayea,  88  Cal.  59T, 
B9g,  E6  Am.  Rep.  12S,  8  Pac.  «9l. 

49.  CoBiplalut  ot  victim — By  nhom  aiay 
kc  ahowB.— Complaint  by  victim  of  rape 
may  be  shown  by  the  testlmonv  of  the 
proeeculrli  or  by  that  of  the  person  to 
whom  the  complaint  waa  made. — Elmer  v. 
State,  !0  Arl«.  ITO,  i  A.  I-  R.  IB1».  ITg  Pac. 
18;  People  v,  Mayes,  66  Cal.  697,  68  Am.  Rep. 
1«;  People  v.  Snyder.  76  Cal.  328.  17  Pac. 
lOS. 


t  ot  the  res  Bestae.  n 
Kullt    of   the   defendat 
oboration   ot    the    i 
s   In    the   I 


trix 


.    witr 


it 


auBpIclon 

that  mlBht  olherwiso  rest  upon  It,  unless  It 
be  shown  that  she  did  what  would  naturally 
have  been  done  by  a  chaste  woman  under 
like  circumstances;  that  is.  made  known  the 
fact  of  the  injury  done  to  her, — Territory  v. 
KIrby.  3  Ariz.  291,  tt  Pac.  1134,  approved 
and  followed  In  Elmer  v.  State,  20  Arli. 
170,  2  A.  L.  R.  IBIS,  ITS   Pac.  28. 

See  22  R,  C.  L.  p.  1212,   (  *'. 

Aa  tD  adBalHBlbllltr  of  caaplBlBt  a(  Tlp- 
ttn  ■■  part  ot  res  Kestae,  see  note.  2 
A.  L.  R.  1326. 

As  ta  adHieefbllltr  at  coBplalnt  ot  vletln 
•t  alleKed  rnpe  nfcep  ehe  ■■  a  witoeea,  see 
note.  2  A.  L.  R.   1B22. 

SI.  Sane  —  Sane  —  Wferre  proserntrlx  ■• 
Bo(    ivfiaeaa,   that   Is,    does   not   appear   and 


testify,  belnK  ot  an  bk*  rendering  her  com- 
petent to  testify,  and  not  being  an  Imbecile 
or  otherwise  incapacitated,  and  being  avail- 
able as  a  witness  if  the  proaecutlon  choose 
to  call  her,  evidence  of  complaint  made  by 
her  soon  after  the  alleged  occurrence  of  the 
act  complained  of  Is  inadmissible, — Elmer 
T.  State,  10  Aril.  170,  2  A,  L.  R,  1619,  178 
Pac.  2t. 

B2.  Baau  —  Sane  —  Saiae  —  Wkara  vie- 
tlm  aa«  wliaeaa  br  rcaioa  of  teader  year* 
incapacitating  her  to  give  testimony,  the 
limitation  of  the  rule  is  said  not  to  apply 
In  California. — See  People  v.  Flgrueroa,  124 
Cal.  169,  86  Pac,  2D2,  relying  upon  People 
V.  Barney,  114  Cal.  664.  47  Pac.  41.  Bee 
People  V,  Blanchlo,  6  Cal.  App.  633,  91  Pac. 
112. 

63,  Tt  la  to  be  noted  that  In  People  T. 
Barney,  114  Cal.  GS4,  47  Pac,  41.  which  case 
la  the  foundation  of  the  doctrine  la  Cali- 
fornia, the  victim  was  a  child  ot  about 
seven  years,  and  the  court,  tor  some  reason 
not  appearing  in  the  report,  struck  out  all 
the  testimony  of  the  child,  and  thereafter 
permitted  the  mother  to  teatify  as  to  com- 
plaint made  by  the  child  at  about  the  time 
'  of  the  occurrence,  but  In  so  holding  baaea 
Its  decision  upon  the  doctrine  of  cases  in 
which  the  victim  waa  a  witneBs;  for  this 
reaaon  the  doctrine  Is  not  regarded  as  ade- 
quately founded,  in  so  far  at  least  as  the 
authoriilee  go,  because  the  caaea  cited  are 

As  lo  adBilBalbllltr  af  avldeaee  of  eoB- 
plalat  or  lafaat  victim  af  rape  who  Is  In- 
competent to  testify,  aea  note,  S  A.  L.  R. 
1523. 

H.  Cendltloa  of  HHBal  orcnna.— In  pros- 
ecution for  rape,  physician's  testimony  aa 
to  condition  in  which  he  found  sexual  or- 
gans ot  prosecutrix  some  four  to  six  days 
after  alleged  rape,  admlaalble. — People  v. 
Bene.  130  Cal.   169,   ISl,  62  Pac.  404, 

See,  however,  rule  In  par.  SI,  thia  note. 

SB.  Snae  —  lafectlaa  ivltk  vrnereal  dla- 
eane. — It  Is  error  to  exclude  evidence  [hat 
prosecutrix  had  venereal  disease  at  time 
alleged  rape  occurred,  where  It  was  proved 

defendant  never  had  It.  and  same  being 
contagious. — People  v.  Fong  Chung,  E  Cal. 
App.    686,   91   Pac.  106,   IDS. 

KS.  COBVCnt  lo  luvlng  aczaal  latereannie 
wltk  eiher  vea. — On  trial  for  rape,  evidence 
Is  admissible  to  prove  that  prosecutrix, 
previous  to  crime,  had  consented  to  having 
sexual  Intercouree  with  other  men. — People 
T.  Shea,  126  Cal.  161,  I6S,  67  Pac.  886. 


ST. 


■atlas 


nlrtx- 


1    llnltnt 

for  rape  the  defendant  should  be  give 
wide  latitude  In  (he  cross-examinatloi 
the  prosecutrix  and  to  show  on  cr 
examination  that  at  the  time  she  made 
complaint  she  was  under  arrest  on  a  chi 
of  vagrancy  and  threatened  wllh  comi 
ment  to  a  reformatory  It  she  did  not  n 
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It.— Peopla  T.  HItchell.  S  Cal.  App.   4B,   47,       tteular 

St  Pac.  set.  V.  Bent 

Se«  par.  Si,  this  nota. 


ES.  In  a  prasecutlon  for  rape,  oljectlona 
to  questions  asked  of  the  prosecutrix  on 
cross-examination  as  to  her  wayward  con- 
duct are  properly  ■ustalned  as  not  beltiK 
within  the  proper  scope  of  cross-examina- 
tion.— People  T.  Burrows,  2T  Cal.  App.  4SS, 
150  Pac.  at. 

Gt>.  Objection  !■  properly  sustained  to  a 
question  put  to  prosecutrix  on  cross- 
axamlnatlon  as  to  whether  she  had  ever 
had  sexual  connection  with  any  other  man, 
and  also  as  to  who  was  the  father  of  her 
child;  those  matters  being  no  part  of  the 
■tate'B  cane,  on  a  prosecution  for  the  rape 
of  a.  girl  under  the  age  of  consent. — People 
T.  Wademan.  t»  Cal.  App.  116,  176  Pac.  791. 

M.  Date  af  •!!«■■«  —  May  be  «xed  br 
FnweolrU  u  aeailr  u  poaalblci  It  la  not 
essential  to  show  that  the  ofTenae  was  com- 
mitted on  the  date  (Ixed  In  the  chare'nK 
papers,  where  the  defendant  Is  not  preju- 
diced by  a  failure  to  fix  the  precise  date. — 
People  V.  Prayslsr,  St  Cat.  App.  S7S,  17S 
Pac.  list. 

61.  Testimony  of  prosecutrix  that  act 
complained  of  In  a  prosecution  charglns 
rape  occurred  on  the  eleventh  of  the  month, 
la  sufficient  to  sustain  a  conviction  under 
an  Indictment  charglnB;  the  act  complained 
of  occurred  on  the  ninth  of  the  month, 
where  It  is  made  to  appear  by  the  evidence 
that  no  act  of  Intercouraa  occurred  on  the 
eleventh,  and  that  her  testimony  In  fact 
related  to  the  ninth. — People  v.  Oermlno, 
38  Cal.  App.  lOa,  ITS  Fac  489. 

•3.  IMacram  oa  blBekbvard. — In  prosecu- 
tion for  rape,  prosecuting  witness  may 
draw  diagram  of  scene  of  crlms  and  Its 
surroundingrs  on  blackboard,  In  presence  of 
Jury,  and.  after  explaining  ft,  In  their  hear- 
Iner,  to  witness  familiar  with  locality  por- 
trayed, aalc  him  if  It  la  not  substantially 
correct  diagram  of  locality  and  points  of 
which  It  purports  to  be  representation;  and 
if  witness  replies  'Tes,"  ofllcer  may  then 
make  use  of  such  diagram  In  examination 
of  witness  in  uaual  way,  pointing  to  It  and 
asking  distances  between  various  objects 
thereon  Indicated. — People  v.  Flgueroa,  li* 
Cal.  1E9.  ISl,  86  Pac  SDZ. 

M.  Pact  •!  iBtercanrae  —  (lacattoB  for 
Jdry. — On  a  trial  for  statutory  rape,  where 
proaeculjng  witness  did  not  In  express 
terms  state  that  she  had  sexual  Intercourse 
with  the  defendant,  tt  la  a  question  for  the 
Jury  to  determine  whether,  from  her  atate- 
ments  and  reluctant  explanations,  the  de- 
fendant actually  did  have  sexual  Intercourse 
with  her. — People  v.  Preston,  IS  Cal.  App. 
675,  If!  Pac.  680. 

M.  laapeackment  «(  character  a(  yraae- 
ratrls  for  rkaatity. — On  charge  of  rape, 
character  of  prosecutrix  for  chaatity  may 
be  Impeached  by  general  evidence  of  her 
reputation  in  that  respect,  bait  not  by  par- 


«S.     Saate—Of   evldeaee   ot    proamtrlx. — 

In  prosecution  for  rape,  where  announoed 
theory  of  defense  waa  that  charge  was 
made-up  story  by  prosecutrix  for  purpose 
of  getting  away  from  her  father's  control, 
she  may  be  asked  whether  she  did  not,  at 
time  and  place  gpecined.  In  conversation 
with  brother,  named,  tell  him  that  she  and 
another  brother  and  her  married  sister, 
each  named,  were  putting  up  Jobs  on  her 
father  to  get  him  Into  San  Quentln.  ao  that 
she  could  go  and  live  with  her  slater.  This 
lays  sufflclent  foundation  for  Impeachment, 
and  Is  admissible  for  that  purpose. — People 
V.  I«mbert,  120  Cal.  170.  176,  58  Pac.  3DT. 

m.  HedlelBc  to  pn-Tcal  preaaaner — Par- 
Bisked  by  defeadaat. — The  admission  In  evi- 
dence on  the  redirect  examination  of  the 
prosecutrix,  over  defendant's  objection  that 
no  foundation  had  been  laid  therefor,  of 
certain  capsules  or  pellets  Identifled  by  the 
witness  BB  having  been  given-  her  by  the 
defendant  tor  the  purpose  of  preventing 
pregnancy,  is  proper.— People  v.  KUfoll,  21 
Cal.  App.  19,  liS  Pac  813. 


■ezaal    latercoarae- 


Wt.     Other    acta    af    i 
Beiweca    partlea, — In    i 
committed  upon  one  under  the 
sent,  but  with  her  actual  consei 

persons  may  be  proven  as  showing  adulter- 
ouB  dlHposltlon.  and  thus  corroborating  the 
evidence  of  the  substantive  charge. — People 
T.  Boaro,  13  Cal.  App.  886,  888,  110  Pac.  525. 

68.  In  prosecution  for  rape,  the  defend- 
ant being  charged  with  aiding  and  abetting 
in  the  commlaslon  of  the  crime  upon  his 
step-daughter,  a  girl  under  the  age  of  con- 
sent, evidence  of  other  acts  of  laacivloua 
conduct  and  intercourse  under  the  direction 
and  with  the  connivance  of  defendant, 
whether  committed  before  or  after  the  act 
charged,  are  admissible. — Peopla  v.  L«wia, 
9  Cal.  App.  3T9,  282,  98  Pac  1078. 

G9.  Other  acta  of  sexual  Intercourse  with 
defendant  may  be  ahown  in  a  proaecutlon 
charging  rape  of  a  gin  under  the  age  of 
consent,  where  the  prosecutor  has  selected 
the  act  on  a  particular  date  aa  the  one 
upon  which  he  will  rely,  and  the  evidence 
sustaining  the  charge  as  to  that  date,  the 
defendant  la  not  prejudiced. — People  T. 
Qermlno,  88  Cal.  App.  100.  1T6  Pac.  489. 

TO.  Saaae — Prevtoaa  aetB  of  Besaal  lalei^ 
eoarae  between  partiea  properly  admitted 
as  tending  to  prove  main  allegation. — 
People  V.  Jacobs,  16  Cal.  App,  179,  117  Pac. 
6  IS. 

71.  Evidence  of  prior  acts  of  sexual  In- 
tercourse between  the  defendant  and  the 
complaining  witness  la  admisalble  as  tend- 
ing to  show  the  adulterous  dlspoaltlon  of 
the  defendant. — People 
App.  SS7,  1B8  Pac.  784. 
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TX.     PiIdf    •!    •■bae^nrBt    laaclvtaa*    acta 
af  defcBdaat.  or  acta  of  lamlllarlty  tcndins 

wlthstaDdliiK  the  fact  that  they  do  not 
amount  to  sexual  ItitercourBe,  are  admls- 
■Ible  In  evidence  as  tending  to  establish  the 
adulterous  dleposltlon  of  ths  defendant. — 
People  V.  Wademan,  IB  Cal.  App.  IIG,  ITS 
Pac.  791. 
T3.      Phratcal    HaialBBtlaB   af  pntnecBtrlx 


for  s 


'.    the 


applfcat 


'  Its  Inherent  power,  . 
motion  of  the  accused,  order  i 
al  the  vatcina  of  the  prosec 
and  k  1b  not  doubted  that  ui 
by  the  defendant,  the  court, 
of  Justice,  and  under  the  circumstances, 
would  have  promptly  ordered  an  examina- 
tion before  or  even  at  the  time  of  the  trial. 
— People  V.  Preaton,  IS  CaL  App.  675,  127 
Pac.  6«0. 

74.     SaBc — FnllDTe  of  eaart  ta  nrder  not 
anJadlrlHl.— The    t 
tlon  tor  statutory  rape,  no  examin 


rejudlce  lo  the 

aa  satlefled  by 

support    of    the 

IS  Cal.  App.  BTG, 


made  or  ordered  Is 
defendant,  where  the  Jury  ' 
the   character   of   proof 
charge. — People  t.  Presto 

iST  Pac.  eeo. 

7S.  Phralcnl  iBpnialfclllty  of  eaHBlttlnc 
act. — One  charged  with  rape,  committed 
upon  younK  g-lrl.  has  right  to  show  that  It 
was  physically  Impossible  for  man  to  com- 
mit act  complained  of,  or  produce  condi- 
tions found  on  person  of  female.  In  manner 
and  under  clrcumstancee  described  by  her. 
Such  evidence  la  both  relevant  and  material, 
and  ita  exclualon  Is  error,  although  defend- 
ant Is  found  guilly  only  of  assault  with  In- 
tent to  commit  rape.— People  v,  Baldwin, 
]17  Cal.  m,  2*8,  49  Pac.  188. 

TS.  StateHHta  at  pTOaeentrlz  ta  third 
parties — Admlinlblr,  whea.— The  defendant 
hi  such  a  prosecution  Is  not  prejudiced  by 
permitting-  a  witness  to  state  the  time  when 
the  prosecutrix  first  told  the  witness  that 
her  father  had  had  Intercourse  with  her, 
where  the  defendant  elicited  the  statement 
on  the  cross-examination  of  the  wltnesa 
that  the  prosecutrix  had  so  charged  her 
&lher. — People  v.  Burrows.  17  Cal.  App, 
4ZB,  ISO   Pac.  S83. 

IT.  Tine  aad  plac*— SaHeleutly  Oxed  by 
testimony  that  the  act  charged  as  a  rape 
was  committed  during:  the  noon  hour  at  the 
home  of  the  prosecutrix,  and  the  further 
testimony  that  the  father  was  at  the  home 
ot  the  defendant  pumping  water  with  a 
gasoline  engine,  that  the  older  brother  ot 
prosecutrix  was  at  the  home  ot  the  defend- 
ant doing  chorea  and  htlchInK  n  horse  to  a 
buijTgy  for  the  family  of  defendant,  that  the 
■mailer  children  of  the  family  were  at 
school,  and  defendant  admitting  thai  prose- 
cutrix was  alone  In  the  houae  on  the  only 
occaalon  when  all  the  circumstances  testl- 
fled  to  occurred. — People  v.  Wodeman,  SB 
CaL  App.  116.  176  Pac.  7>1. 


78.     UndrrcaneBta  af  proarralFts  —  Bs- 
Llblllnv  to  lary  irlthaat  vKer  In  cvldrac*. — 

n  a  prosecution  for  rape  where  the  district 
ttorney  was  permitted  to  exhibit  to  the 
ury  the  undergarments  worn  by  the  com- 
ilalnlng  witness  at  the  time  of  the  assault, 
rlthout  tirat  ofTerlnK  the  same  in  evidence. 
ts   no   prejudicial 


■    wher 


the 


Identlfletl  the  undergarments  as  those  worn 
by  her  at  the  time  of  the  assault,  and  haa 
sumdently  Identified  them  so  as  to  lay  a 
foundation  for  allowing  them  to  be  Intro- 
duced In  evidence;  the  fact  that  they  were 
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IV.   SAME — SAME— 2.    AS  TO  WHAT 

INADMIS8IBI.B. 

7*.     Chaale  ekaraeter  at   praaecnlrls. — In 

prosecution  for  rape,  prosecutrix  should  not 
be  permitted,  over  objection  of  defendant,  to 
testify  In  chief  that,  prior  to  occasion  of 
alleged  offense  by  defendant,  she  had  never 


80.      Same— SpcFlIc     acta.— 

'ape.    previous    chastity    of    ; 
presumed,  and  It  Is  Inadmlssll 


II  less  to  prove  her  ini 

3  ol  Incontinence, — People  v,  O" 

[,  1.  8,  (t  Pac.   297. 


'.  62  Pac.  297. 

■ial     for 

utrtx    Is 

Iter,  and 
of  speclflc 


The  refu 

female  under  the  age  of  consent  to  permit 
the  grandmother  of  the  prosecutrix  lo  give 
her  opinion  as  to  whether  the  sexual  organs 
of  the  prosecutrix  had  ever  been  entered  by 

tendant.  In  view  of  the  verdict  of  conviction 
of  an  attempt  to  commit  rape. — People  ». 
Price,   16  Cal.  App.  544,   147   Pac.  691. 

S3.     CaBvarei    Rule   In  par.   64. 

83.  Cirosa.4saBiiBatlon  —  BxelBdlas  cTl- 
drnc«  na  to  alkrr  iBproper  rflatlaaa. — 
Where  the  prosecutrix  admits  on  cross- 
examination  that  she  had  told  another  girl 
that  she  had  had  Improper  relations  with 
only  one  person,  not  the  defendant,  no 
prejudicial  error  la  committed  in  sustaining 
objections  to  a  series  of  questions  designed 
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27  Cal.  App.  29,  1 
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RAPE— EVIDBKCB  TO  StJPPORT  VBBDICT. 


A4.     DiBaIwdl»Bt     MBd     wlltal     pharaetci^- 
Bvldrnce     at     iBadtalaalblc,     nhca.  ~  In     a 

prOHecutlon  of  a  father  for  rape  upon  his 
(■wn  daughter,  proof  that  the  latter  waa  a 
disobedient   and   wllFul   child   1b   not   admls- 

ducl. — People  v.  Burrowi,   27   Cal.   App.   431, 
liO  Pbc.   JSZ. 
8S.      Bz»«Ft  l«atliao»T— Wkat  not  anbiept 

•r — On  trial  for  rape.  physlclan'B  teallmony 
as  to  whether  It  would  be  possible  for  man 
to  have  forcible  Intercourse  with  girl,  well 
developed,  and  welsblng  one  hundred  and 
Ihlrty-elsrht  pounds,  without  her  consentloE 
to  performance  of  such  aeiual  act.  Is  In- 
admlsatble,   aa   not   being   subject    of  expert 

swer  question  as  physician  would  be. — Peo- 
ple V.  Bene,  110  Cal.  IBS,  Hi,  62  Pac.  tOt. 


—In 


I  harshly  beat 


wltni 


at  V 


9     Is 


—People  V.  Tyler,   3G   Cal.  S53.   GGt. 
m.     Other      erlBca      at     defeadaal  —  Aad 

ehaase  of  aam* In   prosecution    for    rape. 

It  Is  Improper  tor  district  attorney  to  ask 
of  defendant.  "la  It  not  true  that  you  told 
prosecutrix  in  this  case  that  you  had  had 
trouble  several  times,  and  that  you  had 
changed  your  name  four  times?"  aa  this 
would  tend  to  Impress  upon  the  minds  of 
the  Jury  that  defendant  had  committed 
other  crimes,  and  that  he  had  changed  his 
name. — People  v.  Derbert,  138  Cal.  4S7,  ITO, 
71   Pac.    66*. 

sa,  I^lar  CTimtaal  esaaeetlaB  witk 
Dthen. — Prosecutrix,  on  charge  of  rape. 
can  be  Interrogated  as  to  criminal  con- 
nection with  any  other  person  than  the 
prisoner  himself,   and  such   evldenc 


■  adm 


ilble  H 


.  Benson, 
6  Cat.  321.  233,  S6  Am.  Dsc.  SOC. 
See  pars.  6T-T1,  this  note. 

Relatloa      with      othar     atea      iHBialerlaL — 

Where  the  proseculrix  Is  under  the  asre  of 
consent,  her  relations  with  other  men  as 
lending  to  show  want  of  chaatlty  are  Im- 
material.—People  V.  Kllfoll,  27  Cal.  App. 
t».   148    Pac.    SIZ. 

00.     Questloa   of   Idri 


ivldenc 


.    of    I 


;ed  oITense. 
such  evidence  being  admlBslble  to  repel  In- 
ference that  defendant  had  conveyed  ve- 
nereal disease  to  her,  to  show  that  she  was 
mistaken  as  to  Identity  of  defendant,  and 
ax  tending  to  affect  her  credibility. — I'eo- 
ple  V.  Pong  Chung,  G  Cal.  App.  W,  SI  Pac. 
106.  107. 

— Irrelevaat  whea.  —  Testimony  tending  to 
show  that  (he  prosecuting  witness,  on  a 
trial  tor  statutory  rape,  had  been  reared 
under  bad  or  Immoral  InDuences,  and  hence 
showing  that  her  reluctance  to  testify  was 
due    rather    to    a    fabricated    story    than    a 


Ot  modesty,  was  properly  excluded  as 
outside  of  the  Issue. — People 
V.  Preston,  19  Cal.  App.  676,  137  Pac.  6(0. 

S3.  Saate—JteaasB  at  Trlactnaee  a(  wlt- 
neaa,  qoeatlaa  (or  Jary. — In  a  trial  tor 
stalutory  rape.  It  Is  a  question  to  be  deter- 
mined by  the  Jury  whether  the  reluctance 
of   the    prosecuting    witness    to    answer    the 

nate  modesty  or  to  the  fact  that  her  story 
was  fabricated, — People  v.  Preston,  )9  Cal. 
App.   676,  127   Pac,   6GD. 

as.     Tknata  aaade  to  proaeeatrtx — Ot  laa- 

caaatlea  against  defendant,  are  admissible. 
as  going  to  credibility. — People  v.  Mitchell. 
G  Cal.  App.  4G,  89  Pac.  853:  People  v,  Fong 
Chung,    6   Cal.   App,   Gg«,    SI    Pac.    lOG,    lOS. 

M.  Uaehaite  eoaduet— Speclfle  aeta.— 
Upon  charge  of  rape,  prosecutrix  can  not 
be  Impeached  by  evidence  o(  unchaste  con- 
duct, or  by  proof  of  specific  acts  of  Im- 
morality.—People  V.  Harlan.  131  Cal.  IS.  20. 
66  Pac.  ». 

V.  SAME— SAME— S.  AS  TO  WHAT  SUF- 
FICIENT TO  SUPPORT  CONVICTION — 
FAIR  TRIAL. 

W.  Aa  ta  seaerally — Fair  eonvlellon  ar 
■ot  at  all. — If  defendant,  upon  charge  of 
rape,  can  not  be  fairly  convicted,  he  should 
not  be  convicted  at  all;  and  to  hold  other- 
wise would  be  to  provide  ways  and  means 
for  conviction  of  Innocent. — People  v.  Der- 
bert, 138  Cal.  467.  4TI,  71  Pac.  664. 

M.  Sbmc— IllaalrBtire  ease.  —  Evidence 
Insufficient  to  sustain  charge  ot  rape. — 
People  V,  Benson,  6  Cal.  321,  233,  66  An. 
Dec.   GO  6. 

ftT.  Coaflledav  crldeaee — Safllcleaey  of. 
—Upon  conviction  for  rape,  where  evldem-j 
of  prosecuting  witness  Is  sufficient  to  sup- 
verdict   will   not   be  dls- 


Is 


inflict 


Truth  or  falsity  of  evidence  of  prosecutrix 
Is  matter  for  Jury. — People  v.  Logan,  133 
Cal.  414,  41G,  68  Pac.  G6:  People  T.  Gon- 
sales.  6  Cal.    App,   266,  91   Pac.   1013. 

•8.  CorrabBTHtlBK  tmrt. — In  proaecullon 
for  rape,  positive  statement  of  prosecu- 
trix as  to  faclH,  with  corroborating  fact 
that  defendant  was  seen  coming  from  her 
room  at  unseemly  hour  of  five  o'clock  In 
morning,  Is  sultlclent  to  sustain  verdict 
against  defendant. — People  v,  Rangod.  113 
Cal.   669,   872,   44  Pac.  1071. 


M.     Evldean 


specific  one  charged,  Is  not  preji 
defendant,  where  proper  objection 
ceptions  were  not  made  at  trial. — 
Rangod,  113  Cal.  663.  673,   44  Pac, 

100.  laeauwlete  aazaai  act. — In  prosecu- 
tion for  rape,  where  evidence  Is  connicllnc, 
defendant  admitting  that  he  made  atlempl, 
but  claiming  that  he  fafled.  and  only  two 
witnesses   to    the    Important    fact   differing. 


Digitized  by  Google 


rape:— BVtDBNCB  TO  8VFPOHT  VERDICT. 


gG,   El  Fac.  2S. 


will  be  Bustalned,  where  clrcum- 
lown  by  teitltnony  of  medical  ex- 
d  to  ihaw  that  there  was  not 
sexual   act.    but   where   all    are   ao 

With  evidence  of  proBecutrli  that 
.a.y  have  been  done  to  conatltute 
r.    Lee,    11»   Cal.   S4, 


int    •^exDal    latrr- 


he  had  sexual  Intercourse  with  ber;  and  It 
is  error  to  refuse  an  Instruction  that  de- 
fendant could  not  be  found  Bullty  "upon 
proof  of  Intercourse  with  complaining  wlt- 
neaa."— People  v.  Howard,  143  Cftl.  816,  SIS, 
320,   322.   7E   Pac.   1116. 

lea.  Narmal  veriod  of  sHtattoa — Bz- 
»erta  havlBK  tcMMcd  that  tke  blrtk.dat*  of 
the  child  waa  not  wholly  Inconelstent  with 
conception  on  the  date  of  the  act  complained 
of.  It  Is  properly  left  to  the  Jury  to  deter- 
mine the  connection  of  the  defendant  with 
the  prosecutrix  on  the  date  alleged. — Peo- 
ple V.  Wademan,  3S  Cal.  App,  116,  1TB  Pac. 
■    TBI. 

lOS.  PriMt  at  rave— SmrtnlBS  ehaFcc  of 
Mttrim^t. — Proof  of  rape  will  sustain  Indict- 
ment (or  attempt  to  commit  rape. — Lewis 
T.  State,  SO  Ala.  64,  88  Am.  Dec.  113. 

104.  Pr««eentTlz  act  wife  ot  defeadant 
— Haat  he  ahawa. — Proof  that  proaecutrlx  Is 
not  wife  of  defendant  must  be  shown  by 
direct  proof,  and  where  prosecutrix  has 
ample  opportunity  arallable  to  prove  auch 
fact.  Indirect  evidence  will  not  sufllce. — 
People  V.  Qoniales,  S  Cal,  App.  166.  91  Pac. 
ID  18. 

100.  Belatloaahlf  helweea  partlea. — In 
prosecution  for  rape,  relationship  existing 
between  prosecutrix  and  defendant  may  be 
considered  by  Jury,  as  tending  In  some 
gree  to  show  that  she  had  right  to  t 
herself  to  defendant  without  fear  of 
I  es  tat  Ion  or  barm  from  hlra. — Peopli 
Mayee.  36  Cal.  5ST,  EOS,  Ee  Am.  Rep.  1! 
Pac.   691. 

IM.  SlMllar  a: 
Evidence  In  proi 
merely  shows  possible  opportunity  (or  con 
mlsalon  of  offense  by  defendant,  but  doi 
not  exclude  similar  opportunities  by  other 
win  nol  sustain  conviction.— People  v.  Tai 
box.  Hi  Cal.  ET,  63,  46  Pac.  396. 
of     prose) 


de- 


tnaltlca    by    othpra.— 


-Wher 


in 


pertains, 
to  commission  of  otfenae. 
and  Jury  gives  credence  to  It.  verdict 
should  be  upheld,  though  testimony  con- 
sists only  of  that  of  proaecutlng  witness 
alone.— People  v,  Fleming,  94  Cal.  308,  310, 
29  Pac.  647. 

108.  Testimony  of  prosecutrix  being 
open  to  suspicion,  but  not  Inherently  Im- 
probable. It  win  be  sufDclenl  to  support  a 
conviction.- People  v,  Fraysler,  28  Cal.  App. 
EI8,  17!   Pac.  1126. 


109.     §Bi 


[Ft.!. 


-NeecHltr  (or  earroboralloa 
ai  praaecDtrix — There  la  no  rule  requiring 
the  prosecutrix  In  a  prosecution  for  rape 
to  be  corroborated. — People  v.  Preaton,  18 
Cal.  App.    676,   127   Pac.   660. 

As  to  eoBvlctlOB  OB  BBcorpaborated  teatl- 
mony    of    •maecBlrlz    belBs    sufficient,    see 

Aa  to  the  neeeflalty  af  aad  •ameleaey  •( 

for  rape,  see  noles,  6  Ann,  Caa.  771;  17  Ann. 
Caa.   113. 

110.  The  rule  of  evidence  which  obtains 
in  this  Btate  Is  that  In  a  prosecution  for 
rape  the  defendant  may  be  convicted  upon 
the  uncorroborated  testimony  of  the  prose- 
cutrix. An  Instruction  to  this  effect  does 
not  single  out  her  testimony  with  a  view  of 
giving  it  undue  prominence,  nor  can  It  be 
construed  as  a  statement  by  the  court  that 
she  had  tesllfled  in  such  a  manner  that  the 
Jury  should  accept  her  testimony  as  true 
and  aa  sumclently  eatabllshlng  the  guilt  of 
the  defendant. — People  v.  Akey,  163  Cal.  64, 
114  Pac  718. 

111.  In  the  prosecution  of  the  crime  of 
rape  upon  a  female  under  the  age  of  con- 
sent. It  Is  not  raijulred  that  her  testimony 
should  be  supported  by  corroboration  In 
order  to  sustain  a  conviction;  she  Is  not 
an  accomplice  In  the  commlsalon  of  the 
crime. — People  v.  Vernon,  18  Cal,  App.  424, 
166  Fac.  1011. 

!**■  SBme^SnOleleBey  of. — In  a  prosecu- 
tion for  rape  on  a  female  child  under  six- 
teen years  of  age,  evidence  held  sufHclent 
to  support  a  conviction.— People  v.  Von 
Perhacs,    20   Cal.   App.    48,    127   Pac,   1041. 

lis.  Saae— DncarralMmled  tcatlmoay  of 
proBetBtrix.— Conviction  on  charge  of  rape 
may  be  had  upon  uncorroborated  testimony 

of    prosecutrix,    if    the    Jury    believe    her. 

People  V.  Mayoa,  66  Cal.  B97,  688.  6  Pac.  B91; 
People  V.  I^gan.  128  Cal.  414,  66  Pac.  66; 
People  V.  Bene,  180  Cal.  169,  168,  61  Pac. 
404. 

*■  !•  BecMBlty  for  nmoboFatloB  at  trs- 
ilBioBy  of  prasecBtTlx.  see  para.  109-111, 
this  note. 

in.  Conviction  on  the  uncorroborated 
testimony  of  the  proaecutrli  may  be  had. 
In  a  prosecution  charging  rape, — People  V. 
Vickroy,  41  Cal.  App.  276,   1B2  Pac,  7S4. 

116.  Conviction  may  be  had  upon  the 
uncorroborated  testimony  of  the  prosecut- 
ing wltnesa,  although  she  may  have  made 
— --adlctory  statements  as  to  the  person 
crime    and    otherwise. 
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Il«.  Same— WaralBc  to  jBry.— Conviction 
for  rape  should  not  be  had  upon  sole  testi- 
mony  of  prosecutrix,   unsustalned    by  facts 

,.    -.  -rroboratlng   it,    with- 


and   clrcumstanc 
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easi 


out  court'!  warning  Jury  of  danser  of  con- 
viction on  Bucta  lestlmonj'. — People  t. 
Benaon,  C  Cal.  2t],  Sit.  66  Am.  Dec.  EOI;  Peo- 
ple T.  Hamilton,  46  Cat.  E40.  G4S;  People 
V,  Ardaga,  61  C*l.  !7I.  I  Am.  Cr.  Rep.  B90; 
People  V.  Castro,  CO  Cal.  IIS;  Llnd  v.  Ctoaa, 
88  Cal.  S,  3E  Pac.  »T3;  Baya  T.  People,  1 
Hill   {N,  y.)   S61. 

I  IT.  Com  pan)  State  v.  OrosBbelm,  TS 
Iowa  76,  44  N.  W.  B41  (under  atatute  pro- 
hlbltlng  such  conviction). 


Aa   ts   iBatiiietliuia   Ii 
■nbd.  1,  this  section,  sea  pars.  19t-20G. 

118.  Aa  «•  proof  of  date  laid  ■■*  belBV 
■eceaaarr— E^ror. — Instruction  that  It  was 
not  necessary  to  prove  the  crime  chargeil 
commuted  on  the  day  alleged  In  the  indict- 
ment or  Information,  tint  that  It  was  auf- 
llclent  to  show  that  It  occurred  on  any  date 
within  thrse  years  of  the  filing  of  the  In- 
dictment, Is  erroneouB  as  In  conflict  with 
the  rule  requiring  the  prosecution  to  select 
a  day  upon  the  occurrences  upon  which 
they  win  rely,  a.nd  Ihat  the  evidence  ad- 
duced shall  show  the  offense  to  have  been 
committed  on  that  date. — People  v.  Elgar, 
3S  cm.  App.  11*.  ni  Pac.  AST;  People  v. 
Wademan.   38   Cal.   App.  116,  176  Pac.   7B1. 

119.  SaMC  —  S>K>e«ae>t  earrcct  ckarge 
docH  met  cDrc. — A  subsequent  charge  of  the 
court  Instructing  the  Jury  that  the  evidence 
must  establish  the  commission  of  the  of- 
fense on  the  date  alleged,  does  not  cure 
the  error. — People  v.  Wademan,  8B  Cal. 
App.   116,   176   Pac.   T81. 

IM.  AssBBlBv  faet  — TTot  prejadlclal 
error,  whea. — In  proaecutlon  tor  rape,  where 
there  was  not  slightest  pretense  that  prose- 
cutrix was  wife  of  defendant,  It  Is  not 
prejudicial  error  for  court.  In  Its  Instruc- 
tions, to  asaume  that  she  was  not  datend- 
ant's  wife.— People  v.  Jallles,  146  Cal.  101, 
305,  78   Pac.   966. 

lai.  CautlonBrr  InalraetlOH  to  Jvry — In 
prosecution  for  rape.  It  Is  not  error  (or 
court  not  to  caution  Jury  as  to  danger  of 
convicting  accused  upon  sole  testimony  of 
proBecutrli.  where  defendant  makes  no  re- 
quest therefor. — People  v.  Rangod,  113  Cal. 
663,   673,  44   Pac.  1071. 

Itt.  Cautionary  Instruction  directing 
Jury  to  consider  the  matter  before  them, 
calmly,  dispassionately,  and  deliberately. 
the  same  as  they  would  any  other  accuaa- 
llon,     to    be    very    careful,    and    to    weigh. 

the  defendant  carefully  and  guardedly.  Is 
Buniclent. — People  v.  Webster,  36  Cal.  App. 
64D.  172  Pac.  7GS. 

ISJ.  Instruction  telling  Jury  that  crime 
of  rape  la  one  easy  to  charge  but  difficult 
to  disprove;  that  the  testimony  of  a  child 
of  tender  years  ought  to  be  viewed  with 
great  caution,  and  Ihat  the  evidence  should 
be   weighed  with  the   u 


bias    or    prejudice,    la    proper. — People    v. 
Fraysler,    31  Cal.  App.   E79,   173   Pac.   1138. 
114.     Chnstlty  of  conpUlBaBt — Aa  to  IM- 

naterlalliy  Bt,-~On  the  trial  of  an  Indict- 
ment for  rape,  a  charge  to  the  Jury,  that  1( 
they  believed  from  all  the  evidence  that 
the  complainant  waa  not  a  virgin.  It  did  not 
lessen  the  crime  the  slightest  degree,  la 
correct. — See  People  v.  Hartman.  103  Cal. 
248,  41  Am.  St.  Rep.  lOS,  37  Pac.  16S;  Hlg- 
glna  V.  People,  I  Hun  (N.  Y.)  307;  State  v. 
McCune,  18  Utah  170.  Bl  Pac.  818. 

laS.  Cklld  In  twart — Need  Bot  iBBlroet 
BB  to  iBfereBee— Child  brought  Into  court 
to  prove  the  corpua  delicti,  a  question  put 
to  the  prosecutrix  as  to  who  Is  the  father 
of  the  child,  does  not  require  an  in'struc- 
tlon  by  the  court  as  to  the  Inferences  to 
be  drawn  from  the  presence  of  the  child  in 
court. — People  v.  Wademan,  36  Cal.  App. 
116,   176   Pac.  791. 

ISS.  DBtr  of  Jarr  on  ffadlBg  aa  to  age — 
Need  BBl  be  glvcB.  whcB. — In  a  proaecutlon 
charging  rape  of  a  girl  of  the  alleged  age 
of  thirteen.  It  Is  not  Incumbent  upon  the 
court  to  Instruct  aa  to  the  duty  of  the  Jury 
In  case  they  And  from  the  evider 


vela  pi 

over  sixteen  and  under 
eighteen,  section  364,  poat,  having  no  appli- 
cation.—People  V.  Elgar.  ag  Cal.  App,  78. 
178   Pac.   166. 

12T.   '  Fallnrc  of   vletlBi   to   eonplaln — Ib- 
dleatlon  af  falsehood  aad  fabrleallOB,  pro 


—Inst 


;  it  t 


>   Jury 


lade  no  complaint  of 
the  alleged  ofTense.  they  ahould  view  auch 
failure  as  a  auspicious  circumstance.  Indi- 
cating that  her  story  was  false  and  fabri- 
cated, held  to  be  properly  refused. — People 
V.  Fraysler,  88  Cal.  App.  679,  178  Pac.  1186. 

because  It  falls  to  state  the  venue  of  the 
crime  In  recitation  of  facts  contained  In 
the  Information. — People  v.  Wademan,  33 
Cal.  App.  118,   176  Pac.  791. 

120.  iBBtTBctleBB  proyerlr  retaaed  On 
trial  for  rape. — People  v.  Ketth.  HI  Cal. 
ese.    690.   631,   76   Pac.   304. 

130.  Sane — Bleaieni*  of  crliae  aot  eaaea- 
tlal. — In  a  trial  ot  the  accused  for  rape 
upon  a  Kin  under  the  age  of  consent,  the 
court  properly  refUBed  the  Instruction  that 
the  Jury  should  consider  the  fact  that  the 
victim  had  made  no  outcry,  and  had  con- 
iiual  Intorcourae  for  sev- 


ral  daj 


facts, 


Edw 


I  after 


I    though    1 


dB.  183  Cai.  762,   137  Pac.  Eg. 


131.  In  a  prosecution  for  rape  It  Is  not 
error  to  refuse  an  Instruction  on  the  weight 
of  a  particular  part  of  the  evidence,  or 
which  singles  out  for  comment  the  testi- 
mony ot  a  particular  wltneaa.  Neither  is 
It  error  to  refuse  an  argumentative  Inatnic- 
tlon. — People  v.  Converse,  36  Cal.  App.  887 
163  Pac.  734, 
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>  Inalrael  ■• 
to— Hat  rrmmevBi,  wbcB. — The  courl  havlnSr 
In  a  proBecutlon  of  a.  father  for  a  rape 
upon  his  aeven  teen -rear- old  daughter,  hav- 
ing danned  the  crime  of  rape  to  be  "an  act 
of  sexual  InlercourBe.  with  a  female  not 
the  wife  ol  the  accused,  where  the  femala 
Is  under  the  age  of  elehteeh."  the  use  of 
Ihe  phrase  "sexual  Intercourse"  Implies  an 
actual  penetration,  and  for  that  reason  It  is 
not  error  lo  refuse  a  requested  charge  to 
the  effect  that  proof  of  penetration,  however 
slight,  is  essential  to  the  commission  of 
rape,  and  that  the  defendant  should  not  ha 
convicted  unless  it  could  be  said,  after  a 
consideration  of  all  the  evidence,  to  a  moral 
certainty,  that  the  defendant  had  penetrated 
the  sexual  organs  of  the  prosecutrix;  al- 
though the  requested  instruction  correctly 
stated  the  law. — People  v.  Marino,  33  Cal. 
App.  148.  165  Pac.  GS4. 

133.  PrcThna  me)*  of  hshbI  liitrrcanne, 

rtt. Ae  t*  parpaae  af  adBHtlHi;  evMene*  of. 

—An  Instruction  "that  evidence  of  previous 
acts  of  seiual  Intercourse  between  the  de- 
fendant and  the  prosecutrix  and  flf  Im- 
proper familiarltlBB  on  the  part  of  the  de- 
fendant toward  and  with  the  proaecutrli, 
both  before  and  after  the  time  charged  In 
the  Information,  Is  received  and  admitted 
In  evidence  to  prove  the  adulterous  dispo- 
sition of  the  defendant  herein,  and  aa  hav- 
ing a  tendency  to  render  11  more  probable 
that  the  act  of  sexual  Intercourse  charged 
In  the  Information  was  committed  on  or 
about  the  thirteenth  day  of  September,  1913. 
and  for  no  other  purpose,"  is  not  obnoxious 
lo  the  objection  as  charBlnn  upon  questions 
of  fact. — People  v.  Price,  28  Cal.  App.  544, 
in  Pac.  691. 

134.  PrvVf-r  iBstirocIlBiiP  —  In  general,— 
Proper  Instructions  on  prosePUtion  for  rape. 
—People  V.  Wessel.  SB  Cal.  3BJ,  351,  33  Pac. 
218:  People  v.  Keith,  141  Cal.  6BS,  BBS,  890, 
7S   Pac,   304. 

136.  In  a  prosecution  for  rape.  It  Is  not 
error  for  the  court  to  Instruct  the  Jury 
"chat  It  Is  not  essential  to  a  conviction  that 
the  testimony  of  the  prosecutrix  should  be 
corroborated  by  other  evidence.  It  Is  suf- 
ficient If  you  believe  beyond  a  reasonable 
doubt  from  all  the  evidence  In  the  case  that 
the    crime    charged    has    In    fact    been    oom- 

not  Invade  the  province  of  the  Jury  In 
charging  with  respect  to  matters  of  fact, 
contrary  to  section  IS  of  article  VI  of  the 
Hlale  conslllutlon. — People  v,  Akey,  IBS  Cal. 
54,    121   Pac.   718, 

tM.     RetBiwI  to  iclve  iBatmctiOB — ProFer, 

irhCB On  trial  for  rape.  It  Is  not  Improper 

to  refuse  to  give  Instructions  which  have 
nlready  been  ((Iven  In  substance. — People  v. 
Pacheco,  70  Cal.   473,  11   Pac.   761. 

137.  In  such  a  prosecution  there  Is  no 
error  In  refusing  to  instruct  the  Jury  that 
the  crime  charged  would  not  be  made  out  If 
It  appeared  that  the  prosecutrix's  submis- 
sion was  brought  about  because  of  her  be- 


lief that  the  man  was  an  otDcer  and  that 
he  would  arrest  her  for  alleged  Intoxication, 
where  the  evidence  falls  to  show  any  state- 
ment as  to  the  defendant  being  an  alleged 
officer  prior  to  the  completion  of  the  act  of 
Intercourse. — People  v.  Cavanaugh.  St  CaL 
App.    433,   165   Pac    1051. 

138.  An  instruction  that  resistance  must 
exist  to  the  full  extent  of  the  ability  of  the 
prosecutrix  tbroughout  Ihe  entire  act.  Is 
properly  refused,  as  the  crime  waa  complete 
at  the  time  o(  physical  penetration. — People 
v.  Cavanaugh.  30  Cal.  App.  43 Z,  15S  Pac. 
1053. 

ISa.  Sa^e^-Elirar.  wkea. — In  a  prosecu- 
tion for  the  crime  o(  rape  committed  upon 
a  married  woman.  It  Is  reversible  error  to 
refuse  lo  Instruct  the  Jury,  at  the  request 
of  the  defendant,  advising  them  that  if  they 
found  that  the  prosecutrix's  consent  to  the 
Intercourse  was  obtained  because  of  her  be- 
lief that  the  defendant  was  an  ofDcer  and 
that  he  was  about  to  arrest  her  for  alleged 
Intoxication,  and  not  because  of  the  threats 
to  do  her  great  bodily  Injury,  the  defendant 

prosecutrix  made  conflicting  statements  as 
to  whether  or  not  the  claim  that  the  defend- 
ant was  an  ot^cer  and  about  to  arrest  her 
was  made  before  or  after  the  Intercourse 
had  taken  place. — People  v.  Cavanaugh,  30 
Cal.  App,   432,  163  Pac,  1063. 

140.  Violation  of  eanstltadoBal  lolnlbl- 
tloH. — To  instruct  Jury  on  trial  for  rape 
that  If  they  are  satlsfled  that  an  attempt 
to  commit  rape  was  ever  made.  It  must,  as 
well,  satisfy  them  that  It  waa  accomplished, 
and  that.  In  Judge's  opinion,  there  could  be 
no  conviction,  under  the  evidence,  of  at- 
tempt. Is  clear  transgression  of  constitu- 
tional Inhibition  against  charging  Juries  on 
questions  of  fact.— People  v.  Baldwin.  117 
Cal.  344,   361,  48  Pac.  156. 

141.  When  AelradBBt  BBSt  re^Drat  in- 
■trnctlOB. — One  charged  with  the  crime  of 
rape  must  request  instruction  that  Jury  And 
him  guilty  of  leaser  offense.  If  he  wishes 
beneflt  of  such  Instruction. — People  v, 
Bailey,  14S  Cal.  431,  138,  Tt  Pac.  49. 

VII.   SUBDIVISION  OF  SECTION— IN 
GENERAL. 

142.  As  (a  eOBslraetloB  tt  seellsB. — True 
construction  of  this  section  Is.  that  legisla- 
ture meant  merely  to  put  beyond  doubt  rule 
that,  on  Information  for  rape,  things  men- 
tioned    In     various     subdivisions     could     be 

not  Intended  to  alter  or  establish  rule  of 
pleading,  nor  to  create  six  different  kinds 
of  crime.     Now,  as  before  adoption  of  code. 


They 


Intorn 


"by  f 


and    "did 

feloniously  ravish,"  as  fully  now  as  they 
were  then.— People  v.  Snyder.  76  Cal.  323, 
325.    17    Pac.   208. 

tlon,  see  pars.   160-lSO,   this   note. 
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RAPE — SL'BDI VISIONS   OF   SECTlOIf. 

action,  IBO.     CoaitTBctlai 


commit 

person  ol  female  under  age  of  consent  can 
be  legally  convicted  of  assault  with  Intent 
to  commit  rape  upon  aucb  female,  where 
latter  In  fact  consents  to  defendant's  act— 
People  V.  Lourlnti,  114  Cal.  62S,  G29,  4^  Pac. 
<13. 

As  to  aaaanll  wltk  lateat  l«  eoBHlt  Tape, 
•ee.  ante,  1  StO,  note  Part  . 

144.  Bane  —  PMtlaK  kaad  DBder  kc«- 
elefhcs  ■■  altcnpt  to  nnbvltan  drawrn — 
Putting  hand  under  bed-clothes,  on  hip  of 
girl  twelve  yean  old.  and  trying:  to  un- 
button her  drawers,  all  asalnst  her  will, 
being  an  assault  with  Intent  lo  commit 
rape.— See  Couch  V.  Commonwealth,  IS  Ky. 
L.  Rep.   ITT.  Z»  S.   W.   19. 


aad  laeapacIlT  af  fEaialc. — The  Incapacity 
of  Klrt  of  age  prescribed  In  this  section  ex- 
tends to  act  and  all  Its  Incidents,  Law  Im- 
plies Incapacity  to  give  consent,  and  thla 
Implication  Is  conclusive.  In  such  case. 
female  Is  to  be  regarded  as  reslBtlng.  no 
matter  what  actual  state  of  her  mind  may 
be  at  time.  The  law  resists  for  her, — 
People  V.  Verdegreen,  IDS  Cal.  211,  216,  4( 
Am.  at.  Rep.  !J4,  J9  Pac.  SOT. 
Sea.  also,  par.  142,  this  note. 


ISI.     Sai 
fvaae 


n  that 


irly    I 


t  appea 


CoasnoB-law   rale   —    Sexaal    later-  for   belief,   tha 

^  eoaecat  lo, — At  common  law.  It  wa^  establishes  the 

rime  to   have   sexual    Intercourse   with  Cal.    582,    E8E, 

B  over  age  of  ten  with  her  consent. —  711. 
B  V.  Derbert.  IIS  Cal.  4 ST.  4 £8,  71  Pao. 


more  advanced  In  years,  but 
In  such  case  her  undoer  Is  not  exculpated. 
—People  V.  Griffln,  J17  Cal.  68J.  6SS.  69 
Am,  St,  Rep,  218,  49  Pac.  Til. 

One    who   has   Intercourse   with  child  under 

the  age  of  consent  Is  guilty  of  rape,  even  If 

she  actually   consents,   and  though   defend- 

bona  flde  believes,  and  has  good  grounds 


she  1 


-People 


t   the   E 


.  Qriffln, 


14&     Caaeeat — Crime   erealed   by   atatate. 

— The  act  of  having  sexual  Intercourse  with 
female  under  the  age  of  sixteen,  with   her 


People     V,     Curlale.     1ST     Cal.     634,     SSS 
L.  R,  A.  G8S.  TO  Pac.  408. 


A*    I 
8  Am.  D 

A*  to  belief  min  aver  aice  cT  eai 

detcaae,  see  note,  30  Am.  Rep.  (IB. 

As  to  eSeet  of  detcadaaC*  nUlal 
■ce  af  CeiBale.  see  note,  16  L.  R.  A 


Vann,  129  Cat.  118,  119,  61  Pac 

14S.     Kvldeaee    admlaaible — 

Where  defendant  is  charged  v 


—People  v. 


rape,  regardlee 
The  female  may 
woman,    who    i 


BOllC 


r  the 


atute,  the  party 
his  peril.  Even 
!   Joseph   ot  old, 


e    of    T! 


of   this 


milted 


ind    E.    Is 

prove  charge. — People  v.  Vann,  12*  Cal.  118. 
121,  61  Pac.  T76. 

Ai  to  cvMence  adBlaslble  generally,  see 
Part  III,  this  note. 

149.  iBdlctnent  la  eaaja  active— Keqiilre^ 
meat  that  It  b«,  whra.— Where  statute 
enumerates  several  acts  disjunctively, 
which,  separately  or  togethe 


e  ofri 

and  that. 
In  conjuni 
1.   3.   62  Pac.   237. 


:,  Indl 
of   them. 


if  i( 


so  solicited  must  : 
then,  though  he  resist 
Potlphar's  wife  may  c 
and  hold  out  his  garment  as  evidence."  The 
act  Is  "a  crime,  regardless  ot  the  question 
of  violence."- People  v.  Curlale,  187  Cal.  624, 
G38,  S9  Ij.  8.  A.  SSg  (per  Cooper,  C),  TO 
Pac.  468. 


1S4.      Saate — ECect  of  aeetlva  aa  to  ■Inera. 

— Under  this  section,  the  girl  may  be  older 
and  more  aggressive  of  the  two.  and  real 
seducer.  If  either  may  be  said  to  be  such. 
She  may  be  a  common  prostitute,  and 
seduce  a  boy  of  fifteen,  and  yet  In  such 
boy  Is  guilty  ot  felony,  while  as 


■    the 


504. 


iple 


.  Derbert.  138  Cal.   t6T,   46S,  71  Pac. 


IKK.     9aMe— Tallnre  to  object  ao  defease. 

—In  prosecution  of  rape  upon  girl  under  age 
of  consent,  her  failure  (o  object  can  not 
avail  defendant. — People  V.  Harlan.  IIS  Cal. 
16,    22,   66  PfLC.  ». 
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IM.     fla^e  ^-  Force    a«    an    iBsredlrmt. — - 

Force  Ih  neceBsary  InBredlent  In  rap«,  ex- 
cept where  committed  upon  cMM  under  ase 
or  consent.— Slate  v.  Lun»,  21  Nav,  209,  213, 
37  Atn.  St.  Rep.  EOS,  2B  Fac.  2SG. 

IBT.  Sane  —  Parpox  •(  «eeIIoa.— Under 
this  section,  any  female  under  the  ag'e 
therein  Axed  Is  Incapable  of  consenting;  to 
act  of  sexual  Intercourse,  and  one  coramlt- 
llRE  act  with  a.  Klrl  within  age  speclfled  Is 
Kullty  of  rape,  notwIthatandlnB  he  obtains 
her  actual  consent.  The  obvious  purpose  ol 
thlB  Is  the  protection  of  society  by  protect- 
ing: from  violation  the  virtue  of  young  and 
unsophisticated  glrlB. — People  v.  Verde- 
Kreen,  108  Cal.  311,  214,  16  Am.  St.  Bep.  :t4, 
S»  Pac.  SOT. 

■B b<l via loa.— Under  this  aectlon.  It  Is  rape 
to  have  sexual  Intercourse  with  female  un- 
der the  age  of  sixteen,  not  the  wife  of  the 
perpetrator. — People  v.  Howard,  143  Cal. 
SIS,  sn.  T«  Pac.  Ills. 

1S9,  Save — St  state  ralalac  ace  la  valid. 
— The  act  of  1897  amendlns  this  section, 
raising  age  of  consent  from  fourteen  to 
sixteen  years,  was  properly  approvsd, 
passed,  and  became  law. — People  v.  Harlan. 
133  Cal.  IS,  3*.  SG  Pac.  ». 

lao.  Sane  —  VpkoldlaK  ot  atBtntc.— "This 
section  has  made  It  felony  to  have  sexual 
Intercourse  with  female  under  sixteen  years, 
rsKardlesB  of  fact  as  to  whether  she  con- 
sents or  not;  and  this  court  has  upheld 
statute." — People  v.  Derbert,  138  Cal.  467, 
4*8,  71   Pac.  BBl. 


1«1. 


Corr 


prosecution  for  rape,  evidence  that  defend- 
ant procured  horse  and  hussy  for  purpose 
of  enabling  him  to  have  sexual  Intercourse 
'-with  a  Utile  g;lrl"  would.  In  some  measure, 
corroborate  other  evidence  tending-  to  show 
that  he  specifically  accomplished  that  pur- 
pose.— People  V.  Harlan,  133  Cal.  IC,  20,  BS 
Pac  8. 

Aa  ta  erldeaee,  ta  Keaeral,  see  Parts 
III-V,  this  note, 

162,  Same — Corroboratlsa  aot  rc^nired. — 
There  Is  no  rule  requiring  that  testimony  of 
[.boraled.  and  corrobora- 


evlder 


sctly  t 


th    oireneSi 

her  testimony  be  contradictory  and  cor- 
roboratlon  slight,  appellate  courts  will  not 
Inlertere,  unless  there  Is  preponderance  of 
evidence  against  verdict. — People  v.  Ah 
Lung,  2  Cal.  App.  278,  231,  St  Pac.  23S. 

103.  Saaif — Defendanl  ■■  ealltled  to  what 
lalltBde  la  croii-pxaailBatlaR.— In  this  class 
of  cases,  defendant  should  be  given  fullest 
measure  of  every  legal  right  In  endeavor  to 
maintain  his  Innocence:  and  he  should  be 
allowed  the  widest  latitude  compatible  with 
technical  and  restricted  rules  o(  evidence 
allowed  defendant  In  his  cross-examination 
of  witnesses  of  people. — People  v,  Baldwin, 
117  Cal.  244,  24$,  49  Pac  ISS. 


I  —  IVfrBdaafa  rivkt  ta  cron- 

r'here  prosecutrix  In  charge  of 
age  of  consent,  but  before  com- 
crime  she  had  stated  that  aha 
en.  defendant  is  entitled  to  fully 
and  thoroughly  cross-examine  her  as  to 
facts  concerning  her  age. — People  v,  How- 
ard, 143  Cal.  31fi,  322,  73  Pac.   1118. 

ISn.  Sane — Showing  of  force  aail  Bsalaat 
will,  anmenaaarr. — Upon  the  trial  of  « 
charge  of  rape  on  a  girl  under  age  of  con- 
sent. It  Is  not  necessary  to  show  that  sexual 
Intercourse  was  had  forcibly  and  against 
will  ol  prosecutrix. — People  v.  Barlan,  133 
Cal.  16.  SO,  6G  Pac.  B. 
IM.     Cvldeaec  aCalulble —  AdKla>lons  ■( 


ey— Proof  tl 


pregnant  before  age  of  c 

crime  of  rape  had  been  committed  by  some 

to  admissions  of  defendant,  made  after  his 
arrest  and  before  his  examination. — People 
V.  Tarbox,  116  Cat.  BT,  61,  4B  Pac  89S. 

Aa  to  admlailbllltr  ef  cvldeaee  generally, 
see  Part  111,  this  note. 
,  187.  Saaie  —  Coiupeteiier  of  Mother  am 
wltaeas — Candlttaa  of  elotUag. — On  trial  of 
defendant  charged  with  commission  of  rape 
on  body  of  child  six  years  of  age,  its  mother. 
after  testifying  that  within  few  minutes 
after    commission    of    crime    she    had 


child's 


Ing,    Is 


a  competent  witness  and  the 
The  clothes  themselvea  placed  In  evidence 
at  the  trial,  even  If  they  had  been  left 
unwashed,  would  not  have  been  best  evi- 
dence, or  any  evidence,  standing  alone,  of 
their  condition  Immediately  after  outrage. 
—People  V.  Flgueroa,  134  Cal.  IG9,  ISl.  6S 
Pac  202.    . 

168.  laaie — Coaiplalat  ef  cUld.— In  pros- 
ecution for  rape  committed  upon  minor  un- 
der age  of  consent,  testimony  of  girl's 
mother  as  to  what  child  told  her  on  reach- 
ing home  soon  after  occurrence  Is  admis- 
sible.—People  V.  Baldwin.  117  Cal.  144,  tSl. 
49  Pac  136. 

im.  Saate — Coadlttoa  v(  child  aad  eloth- 
lag. — On  trial  for  rape  on  young  girl,  de- 
fendant may  introduce  evidence  as  to 
whether   child's   condition   might   not   have 

than  those  testified  to  by  her,  and  also  as 
to  how  long  evidences  of  such  an  act  could 
be  detected  on  clothing. — People  T.  Bald- 
win. IIT  Cal.  2*4,  248,  49  Pac.  IS(. 

ITO.  Saaie  —  Fact  of  child  errlas.— In 
prosecution  for  rape  upon  child  six  years 
of  age,  evidence  that  child  complained  to 
her  mother  soon  after  Injury  Is  admissible, 
as  well  as  fact  of  her  crying. — People  v. 
Flgueroa,    134   Cal.   1B9,   161,   St   Pac.   803. 

ITl.  Sane  —  Pallare  to  make  aatery  or 
complaint,  and  fact  that  she  was  Induced  by 
threats  of  Imprisonment  to  make  complaint 
against  defendant,  are  admissible,  as  affect- 
ing her  credibility.— People  v.  Fong  Chung, 
6  Cal.  App.  386.  91  Pac  lOS,  108, 
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ITS.  Saaie— E*allBrc  at  priHrpBlrlx  to  tes- 
tltr  Ih  not  sround  tor  excludInK  evidence  of 
complaints  made  by  her,  where  she  Is  too 
youiiK  to  testify. — People  v.  Blanchlno,  G 
Cal.  App.  633,  91  Pac.  IIZ,  US. 

173.  Sane  —  GrtmBd  of  BdniKllMC  cob. 
plalBt — On  trial  for  rape  upon  child  six 
years  of  ase,  her  complaint,  made  shortly 
after  the  crime,  IB  admissible,  as  tending  to 
show  her  physical  condition  at  time  of  ut- 
terance of  complaint.  Just  aa  groans,  or 
other  evidences  ot  pain  and  sulfsrinK.  are 
received  In  evidence  to  illustrate  condition 
when  that  condition  Is  subject  ot  inquiry. 
Qeneral  rule,  that  evidence  of  lucb  com- 
plaint. In  easea  of  this  kind,  Is  only  admis- 
sible to  corroborate  testimony  ot  pros  ecu- 
trix.  does  not  apply  to.  complaint  made  by 
such  child,  though  she  la  Incompetent  to 
testlfy.—PeopIe  V.  FlKueroa,  134  Cal.  ISS, 
1S2,  ES  Pac.  103. 

1T4.  SaiMe  —  IlIaatFatlT*  eases. — Evidence 
admisBlbie  In  prosecution  (or  rape. — People 
V.  Fultz,  109  Cal.  368.  26S,  41  Pac.  1010; 
People  V.  Vann,  ia»  Cal,  118,  120,  SI  Pae. 
778;  People  v.  Harlan.  laS  Cal.  16,  19-34,  GE 
Pac.  19;  Peopio  v.  Figueroa,  134  Cal.  169, 
lfi2,  IGJ.  G6  Pac.   S03. 

1TB.  Saase — lB(«tlan  with  venrTnl  dis- 
ease.— When  prosecutrli,  child  of  five  yftari, 
was  examined  by  physician  about  one  week 
after  alleged  otFenae,  and  shortly  after  auch 
examination  was  found  Co  be  Infected  with 
venereal  disease.  complaints  of  child, 
shortly  before  and  after  examination  are 
admissible.— People  v.  Blanchlno,  5  Cal.  App. 
838,  91  Pac.  113,  IIS. 

ITS.  Bane — Ob]e«tloa  taw  iraat  at  bbOI- 
ci«t  ace — DlaerctlaB  at  eoarl. — On  trial  for 
rape,  admlaalon  of  testimony  ot  prosecuting 

want  o(  sufficient  age.  Is  discretionary,  and 
auch  discretion  will  not  he  Interfered  with, 
where  there  la  nothing  to  Indicate  any 
abuse  thereof. — People  v.  Baldwin,  117  Cal. 
144,  26«.  49  Pac.  1B6. 

ITT.  Sane — Otker  rapes  and  art*  of  lend- 
■esB. — On  trial  for  rape  committed  by  de- 
fendant upon  his  own  daughter,  who  was 
under  twelve  years  of  age,  evidence  of 
other  rapes  and  acta  of  lewdneaa  (commit- 
ted by  him  upon  her  la  admissible  to  ac- 
count for  there  having  been  no  outcry,  and 
no  pain  suffered  by  the  child,  and  also  to 
account  for  absence  of  laceration  and  ab- 
normal capacity  of  vagina  at  time  offense 
waa  commitred.— People  v.  Fulti,  109  Cal. 
Zb3,    382.    41    Pac.    1010. 

ITS.  Saaif — Prior  ■■<  BBbae^Deat  acts  of 
IbbpIvIdbb  eondnet  and  aexual  Intercourse 
between  defendant  and  prosecutrix  are  ad- 
missible to  prove  adulterous  dispoaltlon  of 
part  lea. — People  v.  Morrla.  3  Cal.  App.  1. 
84  Pac.  463.  484.  See  People  V.  Caalro.  133 
Cal.  11,  13,  86  Pac.  IS, 

1T9.  Sane — Teatlmoay  as  to  ace. — In  a 
prosecution  for  rape  upon  girl  under  age 
of  corsenl,  h*r  testimony  as  to  her  age  Is 
admissible,    though    her    knowledsa    ot    It 


was   derived   from   i 

ents   or  from  family   reputation. — People   v. 

Rati,  IIB  Cal.   132,  1S3,   46  Pac.  91B. 

Bee  pars.  43,   44,   this   note. 

180.  game — Tine  of  maklBK  eeKpIalut 
Is  material  Co  determination  of  question  of 
law  affecting  admiBsIblllty  ot  evidence. 
Complaint  muaC  follow  as  closely  upon'  oc- 
currence as  to  be  practically  first  oppor- 
avaliable    to    tell   one   in    whom    ahe 


mfldei 


1  if  made  one  mor 


a  half  after  occurrence,  should  i 
mitted.— People    v.    Qoniales. 
2EE.  91  Pac.  1013. 


and 
e  ad- 


alble — Belief  a 


ted    (or 


having  had  carnal  Intercourse  with  i 
under  age  of  consent  will  not  be  heard, 
against  the  evidence,  to  urge  hla  belief  that 
victim  ot  hla  outrage  had  paaaed  period 
which  would  make  hla  act  a  crime. — People 
V.  Rati,   HE  Cal.  133.   136,  48   Pac.   91S. 

As  to  inadaaljHibllltr  ot  evidenoe  In  gen- 
eral, see  Part  IV,  this  note. 

ISZ.  Same  — Iltvalratlve  case.— Evidence 
not  admlaaible  on  trial  for  rape. — People 
V.  Williams.  131  Cal.  16S.  186,  SB  Pac.  S23. 

183,  ammt  —  ImpeacbBeiit  by  proof  of 
anebaste  lite.— In  praaecutlon  tor  rape  upon 
girl  under  age  of  consent,  her  testimony 
that  defendant,  had  forcibly  accomplished 
his  purpoae,  and  that  no  one  previously  had 
ever  had  carnal  Intercourae  with  her,  can 
not  be  Impeached  by  teatlmony  that  she 
had  previously  led  unchaste  lite. — People 
V.   Bene,   ISO   Cal.   163.  162,   163,   63  Pac.   404. 

1H4.      Saaic  —  Rape    before    aiarrlace,    by 

hasband On  prosecution  for  rape,  it  is  not 

competent  tor  married  woman  to  prove 
that  crime  of  rape  was  committed  by 
defendant,  her  husband,  prior  to  their  mar- 
riage,   in    having    aexual 


age.  ■ 


t  It  appears  she  freely  consented 


6S  L.  R.  A.  68B.  70  Pac.   468. 


18S. 


V Id eat 


BlalB 


chasgr  of  rape  where  the  testimony  was  to 

effect  defendant  had  "intercourse"  with 
the  defendant,  but  it  was  not  shown  to 
have  been  "seitual  intercourse." — ^People  v. 
Howard.    143    Cal.   S18,    318,   76    Pac.   1116. 


s«mrl 


■ally,  s 


18«.  Evldrner  anlBcleiit  —  To  aaslalB 
ebBFi^  of  rape,  as  showing  consummation 
of  crime,— People  v.  Lee,  119  Cal.  84,  30,  61 
Pac.  22;  People  v.  Morris,  S  Cal.  App.  I,  84 
463,    464:    People    v.    Darr,    3   Cal.    App, 


BO.  84    1 
IBT. 


.    4B8. 
—What 


H.— Char 


Digilized  by  Google 


•  Ml 

that   Bhe 


KAPE— FBHALB    INCAPABLE    OF    CONSBNTING. 


t    over    that    aga    when    crime 
id.— People  T.  Harlan,  113  Cal. 

IB.  19,  SS  Fac.  9. 

Bumdent  B>  to  ase  whera  Its  tenKUsKe 
clearly  Indicates  that  proaecutrli  was  un- 
der ase  of  sixteen. — People  v.  Totman.  13!> 
Cal.  133,  134.  67  Pac.  G1. 

A*  t»  I  nil  let  Bent  ar  iBrsrmatliiB,  gener- 
ally, see  Part  II,  this  note. 

ISa.  ammr—Vmetm  Btatrd  Hltk  BBllleteBt 
preclalan, — Indictment  lor  rape  charslHK 
that  delendant  unlawFuUy  and  felonloualy 
had  carnal  knowledEe  of  female  child  un- 
der ten  years  of  age  Is  sutflclent  where 
facts  constituting  offense  are  stated  with 
sufflclent  precision.— People  v.  Mills,  IT  Cal. 
«6,  278. 


■Ilcl 


—In 


a  ■■■tr>ellD>B  Kc>er>Ilr>  < 


10S. 

9a>e    < 

_ 

As* 

BUpllOB 

of 

Cael^In 

:ul[on   for 

rape. 

made 

whether 

inder  age 

of 

ten 

years.  It 

Is 

not  error 

1»€.     Saaic — Brilrt   that   «■'■   > 

no  defense.— See  note,  30  Am.  B 
See  par.  152.  this  note. 


want  of  consent  of  the  child  are  Immaterial 
factors  In  the  offense,  and  they  need  not 
be  alleged.  Facts  not  required  to  bo 
proved  need  not  be  alleged. — People  v. 
Rangod,    111   Cat.    «B».    ST2,   it   Pac.    lOTl. 

Iffl.  Same— Naa-BvcniipBf  as  la  aea  sad 
Vhyaieal  ability.  —  Intormatlon  which 
charges    rape   upon    person    of   female   child 

does  not  state  that  defendant  whb  a  male. 
or  over  the  age  of  fourteen  years,  or.  If 
under  that  age.  that  he  possessed  physical 
ability,  as  required  by  section  262  post,  to 
commit  the  offense.  This  averment  Is  not 
necessary.  If  defendant  was  Incapable  of 
committing  the  offense,  such  fact  may  be 
shown  In  defense;  but  averment  that  he. 
was  capable  Is  implied  In  the  charge  that 
ha  wilfully  and  feloniously  committed  the 
act.— People  v.  Wessel.  98  Cal.  se2.  353.  33 
Pac.  816. 

ISI.  SosM — NoB-BVer^pBt  of  farce.  Tlo- 
leaee,  or  naat  «f  e«Bs*Bt. — Information  tor 

girt  under  age  of  sixteen,  need  not  aver  any 
force,  violence,  or  want  of  consent. — People 
V.  Bailey,    1«2  Cal.    434.    436,    TS  Pac.    i». 

IS3.  Saaie  —  Saflleirat  allesatlva  tkat 
proaccalrli  wan  mot  wife.— Indictment  (or 
rape  which  alleges  that  defendant,  on  day 
named,  had  sexual  Intercourse  wllh  female 
named,  under  sixteen  years  of  age.  and  not 
wife  of  said  defendant,  sumclently  alleges 
that  prosecutrix  was  not  wite  of  defendant 
at  [lme  of  act.— People  v.  Hlller,  T  Cal. 
Unrep.  192.  78  Pac.  227. 

IB4.     laatrarllaB — Ae^aleaceBce  af  iBtSBt. 


]»&     Sane — CaBBldcradoa 

and  of  refusals  to  instruct  in  a  prosecution 
for  rape  on  a  female  under  tbe  age  of  con- 
sent-People T.  Allen.  144  Cal.  2»S,  302.  77 
Pac.  948. 

IM.  Saae  —  ErraaeaBs  laatroetlaaa  on 
trial  for  rape  on  a  female  under  sixteen 
years  of  age. — People  v.  L«a,  119  Cal.  84, 
S6,  61  Pac.  22:  People  t.  Bene,  130  Cal.  169, 
167.  62  Pac.  404. 

300.  Sane  —  Fatlarc  ta  COBPlalB  —  Im- 
probablllty    —    Properly    rctaKd.— Ins  true- 


'efuaed.      Suet 


People 


16  Ci 


ipla 

Int    tc 

•    her   mother 

threat    being 

Improbability 

iffer 

ise,     held     properly 

ly  Hlgnldcant 

less 

rial 

In    ct 

Cal. 

App. 

179,  117  Pac. 

S16. 

201.  Save    —    Haraileaa    iBSIrnetlaas    In 

prosecution  for  rape  on  female  under  six- 
teen years  of  age. — People  v.  Bene,  ISO  Cal. 
159,  166.  167,  62  Pac  104. 

202.  Sbbc— lastrBctlDBa  praperly  refaaed 


Totman.  135  C 


133.  136,  67  Pac.  61. 

— I^n'or  to  refniie,  wbcn. — Previous  want  of 
chastity  immaterial;  but  if  a  child  Is  born 
eight  months  after  the  alleged  olfense,  acts 
of  intercourse  with  other  men  become  ma- 
terial, and  It  Is  error  to  exclude  evidence 
thereof.— People  t.  Currla,  14  Cal.  App.  68, 
111  Pac.  108. 

304.  Same— Praper  iBatrBctlOBB  on  trial 
for  rape. — People  v.  Totman,  136  Cal.  ISS, 
135.  67   Pac.  61. 

aw.  Saaie — Rape  of  ehlld  under  age  of 
eoBBcat.— See  note,  16   Am.  St.  Hep.   ID. 

IX    8AME— SUBDIVISION    TWO— FEMALE 
INCAPABLE  OF  CONSENTING  THROUGH 

LUNACY,  ETC. 


2M.     Cai 


of   a   I 


Ilea  af  BBMIrlBloB.— Under 
neither    force    upon    part 

resistance  upon  part  of  a 
woman,  forms  element  of  the  crime  of  rape. 
It,  by  reason  of  any  mental  weakness,  she 
Is    Incapable    of    legally    com 


In  s 


!     Is 


e   of   0 


unconsciousness 


incapable      of 


than  It  Is 
»ho  has  been  drugged  to 
r   robbed  of  Judgment   by 


Digitized  by  Google 


■APE— rBMvU.B    in  CAPABLE!    OF    COXSENTIirO. 


Grimn,  117  Cat.  GSt,  HE,  E»  Am.  St.  Rep. 
tit,  49  Pac  Til. 

An  to  ■exBMl  latcreMim  wllk  fcnale  In- 
«*ablc  at  Bi*l>*  e*>Ke>t  bjr  rcBBoB  of 
■■■■■aItT,  etc.,  conatltutlnK  rape,  see  nole, 
U  R,  A.  19J8P,  Hi. 

20T.  BvtdFBCc— As  t«  BCBtal  taBrmllr— 
In  proHecutlon  tor  rape  upon  person  ol  a 
feeble-minded  slrl  about  el^liteen  years  ot 
B.ge,  where  mental  InHrmltr.  sought  to  be 
ahown  by  the  people,  has  been  of  long 
Htandlng.  evidence  of  Its  past,  present,  and 
continued  existence  la  admissible,  aa  bear- 


|M1 

I   proiecu- 


S3. 


I   ways.   In   order   t 


different   theories    of    the    ease. 
nK    open    (o    the    charge    of    du- 
te    V.    Austin.    lOS    Iowa    118.    80 
State  V.  Trusty,  II!  Iowa  SI.  97 
InR  upon   her  etate   of  mind  at  time  of  oc-       N.   W,    988;    State   v.    Crouch,    ISO    Iowa    47g, 
People    V.    Qrlflln,    117    Cal.    583,        lOT  N.  W.  171:  Stale  v.  Hann.  73  Minn,  140. 
;  69  Am.  St.  Kep.  316,  it  Pac.  711.  ^^  N.  W.  33;  Thompson  v.  Stale.  33  Tex.  Cr. 

473,    26   8.    W.    98T;    Hubbard    T.    Slate. 
X.  Cr.  Rep.  B78,   147  3.   W.  2S0. 


.   Peery,   It  Cal.  App.   14S, 


Aa  t«   evidence   la   vroaecBlloa   tor   rai 
■Bder     tke     above     aaMlvlatBa,     see     not 

L.  R.  A.  18I6P,  74B. 

308.  SaBC  —  CampetenrT  ot  prniiceBlTJ 
to  teatlty  in  a  prosecution  under  this  aul 
division;  the  mere  fact  that  it  was  a]1eK< 
In  the  Indictment  or  Information  that  st 
was  Incompetent,  would  not  debar  her  fro 
tesIifylnK.  She  could  be  called  by  elthi 
side  to  the  witness  chair,  and  would  1 
competent  to  testify,  unless  upon  objectlc 
and  after  examination  before  the  court 
la  determined  that  she  is  Incompetent  i 
give  testimony  by  reason  of  lack 
lellect. — Peopli 
14S  Pac.  44. 

3O0.  SBme  ^  CoaaiellBic  evldeaee  upon 
the  point  as  to  whether  the  proaecutri*  Is 
of  unsound  mind  and  Incapable  of  Klvlngr 
consent  to  the  Illicit  act  charged,  It  Is  a 
queatlon  for  the  Jury  to  determliie  the  Is- 
sue.—People  V.  Peery,  2S  Cal.  App.  143,  14B 
Pac.  44. 

310.  Save — Date  of  act  complained  of 
need  not  be  proved  as  laid  In  the  Indict- 
ment.— State  V.  BnrlKht,  90  Iowa  6S0,  6» 
S.   W.   BOl. 

211.  Female  aa  labccllc  —  iaeapablc  ot 
pilireaalBK  aaaeBt  or  dlaa«Bt.  the  act  of 
sexual  Intercourse  with  her  conatltutea  the 
crime  of  rape. — Qore  v.  State,  IIB  Qa.  418, 
100   Am.   St.  Rep.   182.   46  B.   E.   671. 

See,  also.  note.  L.  R.  A.  1916F.  743. 

312.  Kaowledsc  of  Bcatal  eoadltloa  — 
Peril  at  detcBlaBt. — In  prosecution  tor  rape, 
where  victim  is  a  feeble-minded  girl  about 
eighteen  years  of  age.  It  can  scarcely  hap- 
pen that  one  aeeklng  Illicit  Intercourse 
with  her  will  not  know  that  fact.  If  he 
IndulKes  In  niceties  as  to  whether  or  not 
she  be  Juat  so  far  mentally  Inlirm  as  to 
save   him   from 


)  purs 


,    he   doc 


:   his 


pprll.— People  v.  Qrlffln,  117  Cal. 
Am.  St.  Rep.  216.  49  Pac.  711,  doctrine  fol- 
lowed In  People  v.  Sbetfleia,  9  Cal.  App,  130, 
133.  98  Pac.  67. 

Aa  to  licBOniaea  ot  meatal  coadltlOB.  aee 
note.  L.  R.  A.  IftlCF.  746. 

313.  ladletiaeat  or  iBtoroiBlloB  —  Fora 
BBd  KflnrleBey  ot. — An  Indictment  charKlng 
accused   wronsfully,   and    forcibly,    ravished 


Indictment    or     Information    char 

under  the  above  subdivision,  nee 

that  the  act  was  accomplished  by  force  and 

agalnat    the    will    ot    the    prosecutrix. — See 

BnrlKht,  90  Iowa  S20.  53  N.  W.  GOl; 

Austin,  100  Iowa  IIB.  SO  N.  W.  303. 


railed 


8tal< 

aa  B  wttBeaa,— It  Is  not  error  for  the 

request,  a  Juror  having:  asked  to  have  the 
girl  examined,  that  It  was  not  to  be  taken 
as  evidence  In  the  case  that  the  defendant 
did  not  call  the  girt  as  a  wilneaa.  defend- 
ant's counsel  inalatlng  that  she  could  not 
teatify  beeauae  the  district  attorney  had 
charged  In  the  Information  that  she  whh 
incompetent. — People  v.  Peery,  26  Cal,  App. 
134,  116  Pac,  41, 
217.     Lrsral  coBsent — PreaBpooaea  what. — 


telliger 


>able 


standing  the 
consequences.  This  degree  of  Intelligence 
may  exist  with  an  Impaired  or  weakened 
Intellect,  or  it  may  not, — People  v.  Orlinn, 
S83.    SSG,    59    Am.    St,    Rep,    21E.    19 


Pac,  711. 


'    218, 


>uld  be 


uffl- 


appreciati 

.  ih? 

natur 

e  of  the 

act  coi 

nmltted. 

and    th. 

e   probable   and 

s   which 

ttend  It. 

Impaired 

tfllltV 

lat  and 

yet  the 

individual 

able  Judgment 

consldei 

People  V. 

Peery,   26 

Cal.    App.   143, 

116  Pac. 

2IS.     WrakutBdedBeaa    nerely — Do' 

— McQuIrk   V.  State,    84    Ala.    43S,    G   A 
Rep,   381. 

320.  Sexual  conneclion  with  a  wor 
a  weak  mind,  procured  through  a 
marriage,  does  not  constitute  rape. — 
worth  V,   Stale,   65  Tenn.    (S   Baxt.)   I 

221. 


decl: 


rendered 
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tan                                  BAPB-^IB»ISTANC1]    OTBHCOMB    BT    FORCE.  [Ft.  I. 

<lulrlnK  the  elemant  of  rorce  to  constitute  32*.  Sbhc— Isteat  ■■  vital  tttmeat. — la 
the  crime  o(  rape:  under  the  above  sub-  proeecutloD  for  rape.  Intent  to  commit  the 
division  the  element  of  force  does  not  enter  oftenee  te  vital  element  In  the  case,  and, 
into  the  crime  denounced.  The  Tennessee  though  It  Is  apparent  from  testimony  that 
court  hold  that  '■fraud"  )■  not  equivalent  to  defendant  dMlred  to  have  sexual  Inter- 
"force"  used  In  the  statute,  whatever  the  course  with  her.  and  that  he  committed 
moral  turpitude  attaching  to  the  act.  and  either  an  assault  or  battery  upon  her,  of 
however  richly  deserving  severe  punish-  technical  character,  while  engaging;  In  his 
ment. — Bloodworth  v.  Stale,  ES  Tenn.  <6  Bollcltatlona  and  blandishments,  yet  If  at 
Baxt.)  G14,  S2  Am.  Rep.  546.  See  Wyatt  V.  the  very  moment  that  his  Buccess  was  as- 
State,  32  Tenn.  (I  Swan)  JSfi.  eured  she,  according  to  her  statement,  was 
333.  Sue— C*>-ciit  t*  latereoone  troM  ohausted,  and  her  refusals  and  opposition 
■>I»al  iBatlBcte,  passion,  or  morbid  de-  "  •>'»  aeslres  had  entirely  ceased,  and  he 
sire  the  act  does  not  constitute  rape.—  voluntarily  left  her  bed  and  retired  to  an 
Gore  T.  State,  119  Oa.  tl8,  100  Am.  St.  Rep.  adjoining  room,  where  he  passed  the  re- 
1S2,  <B  S.  E.   6T1.  mainder   of   the   night,   this   evidence   would 

not    bo    sufficient    to    show    that    force    was 

ass.     8«m.w_To    extent    ot    IneapaeHv    to  uged.— People   v.    Fleming,    >4   Gal.    308.    311, 

consent,  sexual  Intercourse  "with  such  a  fe-  ^^y  jj  p^^_  g^^_ 
male   constitutes   raps. — State   v.   Atherton. 

BO  Iowa   189.   32   Am.   Rep.    134,   followed    In  *""■     ""*•  —  Re»liilte»   to   use   foree.— 

State  T.  Trusty,  128  Iowa  SI,  »1  N.  W.  »89.  There    is   no   Intent    to    commit    rape    unless 

defendant    was   resolved    to    use    all    force 

3X4.    Whetker  iBtereoBne   1*   rape  — De-  necessary  to  carry  out  his  designs.— People 

pcBda  OB  CBraelly  ■*  fe«»l*.— Whether  In-  ^   Fleming.  49  Gal.  SOS.  Sit,  18  Pac.  847. 

mio"or  lIsane"wom«n  'is  rape°dep'e''nds  upon  »!■     S.-.^-R«l.tB.e.— Degr«    ..d    >b. 

her    capacity    to    understand    nature    of    the  «"«   •'--I"   ora"   'o    convict   of   "■charge 

act  or  upon  possession  by  her  of  wHI-power  <>*  "P"  ^*">  pr^eoution  must  establish,  not 

with  Which   either  to  consent   or   to   refuse.  o"!'  »■■  >">"''^  absence  of  mental  consent  or 

—State   V.    Lung,    21    Nev.    209,    212,    37    Am.  """ejit  to  the  act  on  the  part  of  the  prose- 

St.  Rep.  BOB,  28  Pac.  23B.  cutrlx.    but    must    also    establish    that    she 

made  the  most   vehement   exercise  of  every 

A.    tB    wo-BB    Bon    eonpos    BieBtls,    see  ^eane  or  faculty  within  her  power  to  pre- 

note,  80  Am.  Dec.   SSB.  KG.  ,^^5   ^^  resist  the  penetration   of  her  body, 

X.    SAME  —  SUBDIVISION    THREE  — RE-  and    that    she    persisted    1"    »uch    resistance 

SISTANCE    OVERCOME    BY    FORCE    OR  ""       Wn^o^T.lV  t^^t"  hi  iJot^rorrl" 
the  absence  or  proof  that  the  power  of  re- 

VIOLENCE.  ,l,ta„^e  ^„  overcome  by  unconsciousness, 

33S.     AUrKBtloB    of    reslatanee — Neeculty  threats,     or     exhaustion,— Brown     v.     State, 

for.— On  charge  of  rape,  where  only  aasault  127  Wis.  193,  ^  Ann.  Gas.  2B8.  I0(  N.  W.  688. 

alleged  was  that  committed  In  accomplish-  See  Beard  v.  State,  T9  Ark.  293.  9  Ann.  Cas. 

ment    of    the  act    to   ravish,    allegation    that  409,    97    S.    W.    SOT    (dia.    op.);    Reynolds    v. 

prosecutrix   resisted  the  assault   "that  such  State,    IT   Neb,    90,    10   Am.    St.   Rep.    859,    42 

resistance   was    overcome   by    the  force  and  N.  W.  908:  People  v.  Dohrlng,  G9  N.   T.  274. 

violence    of    said    defendant,"    necessarily  17    Am.    Rep.    349;   Sowers    v.    Territory,    S 

means  that  she   resisted   the  whole  thereof,  Okla.    34S.   GO   Pac.   IGT. 

to     the    very     accomplishment     of     the    act  But  see  note.  36  Am.  Rep.  860. 

charged,  and  that  the  act  was  accomplished  ^^    ,^    w»bi    of   coBseHl,    FeelsiBBre.— See 

by   reason   of    fact   that    her   resistance   was  ^          gj  j^^    j^^^    3S4-S69.' 
overcome  by   force  and  violence. — People  v. 

James,  146  Cal.   201.   306,   79  Pac.  965.  2^2.     Utmost    resistance    is    a   question    to 
be  determined  by  the  Jury;  and  where  there 

330.      Faree- COB-lrncltve.- In    crime    of  ,,  ^^j,   resistance   shown,   it    Is  for  the  Jury 

rape,   force   Is   necessary   Ingredient,   but   it  jo  say  whether  It  was  Bufflclent  resistance, 

may    be    constructive.— l<wis    v.    Slate,    30  _ggg    People    v.    Clemens,    37    Hun    (N.    Y.) 

Ala.  64.  68  Am.  Dec.  113.  5gD_  j  fj    y.  Cr.  Rep.  566. 

Ab   to   Ion*  Bs   a   BecCHarr   element,   see  jjj,      "Utmost    resistance"     Is     a     relative 

pars.   228   et   seq..   this   note.  term.- People   v.   Connor,    116   N.    Y.    178,    37 

337.  Sbb* — PuttlBg  haad  BBder  clothe*  N.  B.  262. 
IB  BlIeBi|.t  lo  onbBilBD  dMwer..— As  to  ^^^  Same— Sb»*— FiBBl  coBseBt  to  sex- 
putting  hand  under  bed-clothes,  on  hip  of  yg]  intercourse,  although  such  consent  is 
girl  sixteen  years  old.  and  trylnR  to  un-  reluctantly  given,  and  Is  obtained  through 
button  her  drawers,  all  against  her  will.  f^^,  duress,  and  fraud,  or  partly  through 
being  force,  see  Couch  v.  Commonwealth.  teB.r.  and  partly  by  force,  the  offense  Is  not 
16  Ky.  L.  Rpp.  477,  29  S.  W,  39.  rape —Wh  I  (taker    v.    State.    60   Wis.    518.    36 

238.     EsurBlial    elrmest — Force    U    neeeB-  Am.  Rep.  SS6,  7  N.  W.  431.     See  Bohmann  T. 

■nry.  to  constitute  essential  element  of  rape.  State,  98  Wis.  617,  74  N.  W.  343. 

—People  V.  Royal.   52  Cal.  62.  63.  jj^j,     S.bw— SB«e— SBbBilBsloB     to     over- 

Ai  to  ponstrBcllvc  force,  see  pars.  26,  27,  powering  force,  constitutes   rape. — People  v. 

this   note.  Clemens,    30    Hun    (N.    Y.)    6S0,    3    N.    V.    Cr. 
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.    ESB.      See  Ham 


ind  T.  State,  SO  H«b. 


XI.    SAUB  —  SUBDIVISION     FOUR  — PRE- 
VENTION OP  RESISTANCE  BY  THREATS, 
OR     BY     INTOXICANTS,     OR     BY     NAR- 
COTICS, OR  BY  AN.«aTHETICS, 
Aa  t9  bItIus  U^vot  or  dmca  t9  a  tenkale 
nith  tkc  riew  of  harliiK  acxnat  tntcreaarac 
wlih    hrr.  aa   constructive   rape   or   Haaault 
to  commit  rftpe,  aea  note,  44  L>.  R.  A.  (N.  6.) 

Aa  t*  acsaal  iBtcMearaa  irklle  wmuib  la 
■■roaaeioaa   fren    ■■4bcbf«    of   latoileanta, 

■BKBthatle*.— See      note,      SO 


Am.  Dec.  S8T. 
33T.     Aa  ts  < 


alractlOB  at  aeetloii,  anb- 
dlTlaloa, — Where  the  defendant  claimed  to 
be  a  peace  ofllcer  and  told  the  prosecutrix 
that  unless  she  consented  to  have  inter- 
course with  him  he  would  arrest  her  and 
under  such  circumstances  she  did  consent, 
the  mere  threat  to  arrest  her  would  not  be 
a  threat  to  use  such  force  and  violence  as  Is 
described  herein. — People  v.  Cavanaugh,  3Q 
Cal.  App.  43!,  1E8  Pac.  lOGt. 


e  par.  I4t.  this  n 
asn.     CantharMea,  • 


eetloB   ceat 


ally. 


r  Spaalah  Ir— Adnla- 
lalrred  ta  a  wnaaii  with  latent  to  wronK- 
fully  have  seiuftl  connection  with  her  while 
under  the  Influence  thereof,  does  not  amount 
to  an  attempt  to  rape,  where  no  force  Is 
used,  and  no  offer  or  endeavor  to  have  aex- 
ual  connection  with  her.  beyond  the  simple 
administering  of  the  drug. — State  v.  Lung. 
it  Nev.  £09,  ST  Am.  St.  Rep.  (05,  !S  Pac 
£3E. 

239.  Cantharldes  can  not  create  an  un- 
controllable sexual  appetite  In  a  woman, 
while  leaTlng  her  In  full  posBesslon  of  all 
her  other  faculties:  but,  "  from  a  knowledge 
that  It  will  Irritate  the  genital  organs,  and 
In  Ignorance  of  Us  dangerous  propensltleB, 
It  has  frequently  been  employed  for  the 
purpose  of  exciting  the  sexual  propensities 
in  females.  In  no  case  that  we  have  found 
has  II  been  beld,  or  even  auggested.  that 
Its  administration  conBIItutes  an  attempt  Co 
rape." — State  v.  Lung,  21  Nev.  209,  37  Am, 
St.  Rep.  603,  ZS  Fac.  23G. 

ZM.  SaiBC  —  AdMlBlaterlBn  aa  lusaBll, 
where  administered  by  fraud  and  deceit 
with  the  express  Intent  and  purpose  "to 
try  the  effect  upon"  her:  this  being  "an 
unlawful  Interference  wllh  the  personal 
rights  ofanother,  calculated  to  result,  and 
In  fact  resulting.  In  physical  Injury,  the 
criminal  Intent  la  to  be  Inferred  from  the 
nature  of  the  act  and  Its  actual  results," — 


330. 

241.      Adi 


nlnlsterlng  cantharldes  with  In- 
cite the  sexual  passions  In  order 
■exual  connection   with   her,   has 


been  held  to  be  an  admlnl  strati  on  with  1: 
tent  to  injure,  aggrieve,  and  annojr.  within 
the  prohibition  of  a  statute. — Reg,  v. 
kins.  L.   *  C  S»,  »  Cox  C.  C.   SO,  SI  L.  J. 
M.  C,  7*. 


S41. 


ministering  a   p 
son  T.  State,  92  On.  3«,  IT  S.  E.  9T4  (puttln 
poison    In    coffee);    Hall    v.    State.    132    In> 
SIT,   It  N.   E.  GSt;  Carr  v.  State.  133   Ind. 
9  Am.   Cr.   Rep.   SO.   41   Am.   St.  Rep.  408.   SO 
L.   R.   A   863.  34   N.   E.  631. 

213.  Spanish  ny  administered  In  cotfee  to 
be  drank  by  another,  constitutes  an  as- 
sault, even  though  done  "only  for  a  lark." 
— Reg.  V.  Button,  8  Car.  *  P.  880. 

244.  But  this  decision  is  thought  to  have 
been  overruled  in  England. — See  Reg.  v. 
Hanson.  2  Car.  A  K.  912,  4  Cox  C.  C.  138: 
Reg.  V.  Dllworth,  1  Hood.  *  Rob.  311;  Reg. 
v.   Walkden,  I   Cox  C.  C,   282, 


icing   I 


elony 


]  ad- 


it harldes 

having  a  deleterious  and  dangerous  effeci 
upon  the  physical  system  and  ranking  as 
a  poison. — People  v.  Varmlcheal,  3  Mich. 
10.  11  Am.  Dec.  TtS. 

Z4&  Same — Adnlalatratlva  B*  »Wtnmt  Is 
the  holding  In  some  of  the  cases. — See  Reg. 
v.  Hanson,  2  Car.  A  K.  912,  1  Cox  C.  C.  138: 
Reg.  v.  Walkden,  1  Cox  C,  C.  282. 

Z4T.  IntoKleaDta  admlalBtered — Caaalme* 
ndant   violated 


the 


aflei 


sensible  from  Intoxicating  liquors,  given 
her  by  him  for  purpose  of  exciting  her 
and  then  having  sexual  connection  with 
her;  where  the  woman  was  ao  drunk  as  to 
he  Insensible,  though  the  liquor  was  not 
given  her  by  the  defendant:  where  she  waa 
In  such  deep  slumber  as  to  be  unconscious 
of  the  act;  and  where  her  powers  of  re- 
Bictance  had  been  overcome  by  administra- 
tion of  ether  or  chloroform.— -State  V.  Lung. 
21  Nev.  209.  212,  3T  Am.  St.  Rep.  303.  308, 
28  Pac.   236. 

tor  purpose  of  securing  sexual  connection, 

248.  Where   a    woman   arranges    by    tele-  ■ 

phone  to  meet  a  man  upon  the  street,  and 

after  meeting     him     drinks     Intoxicating 

liquor  and   permits    familiarities    from   him, 

ing  sexual  IntercourBc  with  him.  so  as  to 
prevent  hfs  attempt  to  secure  such  Enter- 
course  while  she  Is  in  an  Intoxicated  condi- 
tion and  In  a  state  of  Insensibility  there- 
from, from  being  an  assault  with  intent  to 
rape.— Quinn  v.  State,  133  Wis.  373,  4S 
L.  R.  A.   (N.  S.)   422.  142  N.  W.  610. 

Z4».  Same  —  Evidence  admlaalble.— On 
trial  for  rape,  evidence  is  admissible  that 
offense  was  committed  by  means  of  an  In- 
toxicating or  narcotic  substance  adminis- 
tered to  prosecutrix  by  defendant. — People 
V.  Snyder,  76  Cal.  323,  324.   IT  Pac.   208. 
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wealth  r.  Burke,  lOS  Mass.  S7C,  T  Am.  Rep. 
SSI.  GIG. 
2ST. 


atw.  Noreotlc.  ■■tosleallBK  —  Mar  te 
■komi  1o  kave  been  alailBlstcred  under  an 
Indictment  or  Information  charging  that 
the  accused  committed  the  onenae  "by 
farce  and  violence  OTercominB-  the  resist- 
ance of  the"  prosecutrix. — Qracy  T.  State, 
11  Okla.  Cr.  643.  IGS  Fac.   442. 

Aa  to  admlalatriinK  latoilcBnta  Kener- 
ally,  see  pars.  31T-Z49.  (his  note. 


— When  Information  for  rape  states  that 
act  was  commit  led  by  force  and  violence, 
and  ag:alnst  will  and  consent  of  the  female. 
it  Is  substantially  equivalent  to  statins' 
that  she  resisted,  but  that  her  realatance 
that    she 


ted   fro 


J  by  t 


s  of 


Immediate    and    great    bodily 

panled    by    apparent    power    of    execution. — 

People  T.  Pacheoo,  70  Cal.  ■173,  11  P»c.  781. 

3S2.     Vatcaablc  ob}eeIlea   to  lafaimatloa. 

— In  prosecution  for  rape,  where  informa- 
tlOD  charKes  that  defendant  had  sexual  In- 
alleged]  was  prevented  from  reslsllns  said 
act  by  certain  Intoxicating,  narcotic,  and 
anssthetlc  substances  Bdmlnletured  to  her 
by  and  with  the  privity  of  defendant."  de- 
fendant's objection  that  the  substance  ad- 
ministered  to   the   prosecutrix   was   alleged 


to   I 

sniEBthetIc,    and    that    the 

People  V.  O'Brie 


particular    kind 
Is  untenable. — 
.  3.  tt  Pac.  29T. 
2S3.     Wkea  verdict  nlll  nal  be  dieltlTbcd. 

— Where  there  Is  evidence.  In  prosecution 
tor  rape,  which  tends  to  prove  each  of  ele- 
ments  of   the   crime,   namely,    administering 


be  Incapable  of  rest. 


r  in  such  condition  e 


3S4.     CspnUtlaa 

Rape  may   be   con 

she  Is  asleep,  she 


ivlth   alrcplag   wamiim. — 

mited    on    wom.in    while 
wife  of  the 


I  aalerii.  fee  note  II  Am.  Rep.  291. 
CBaaral     iBBiatcrlBl.  —  The     act     of 

:lan  by  a  man  with  a  sleeping 
.  without  or  against  her  consent.  Is 
nt  to  constitute  rape,  where  the  force 
s    only    enough    to    consummate    the 

r.  Rep.   302,  78  Am.  .^t.   Rep.  712,  713, 


his  wife,  without  her  consent, 
is.  to  his  knowledge,  wholly 
guilty    of    rape. — Common- 


I  ^  Credibility  af  vntaeealrla'a 
(cafiatmir — On  trial  for  rape,  credibility  ot 
testimony  of  prosecutrix,   that  she   was   In 

act    of    sexual    Intercourse  was    committed. 

Is    for   Jury    to    determine,  notwithstanding 

other     testimony. — People  T.     O'Brien,     130 
Cal.  1,  4,  SI  Pac.  1117. 


XSS.     9a> 


,   G.  SI  Pat; 


m 


I*  aaatalB 


prosecution     for    rape. — People 
ISO  Cal  " 

3IW.     Same — Krldeaec  aaHelc 
a  charge  af  rare,  aa  showing  c 
of  crime. — People  v.  O'Brien.  ISO  Cal.   1,  1. 
•I  Pac.  807. 

aOO.  I>Btraetl*B^^rrf»caBa  aa  a  trial 
far  ra»c. — To  Instruct  Jury  that  "when  di- 
rect evidence  can  not  be  produced,  minds 
wilt  form  their  Judgments  on  clrcumsUnces, 
and  act  on'the  probabilities  of  the  case,"  la 
clearly  erroneous.— People  v.  O'Brien.  ISO 
Cal.  J.  7,  S,  SI  Pac.  197.  overruling  People 
V.  Cronin,  14  Cal.  19S. 

261.  It  Is  erroneous  to  Instruct  the  Jury 
OS  to  "the  relative  value  of  direct  and  cir- 
cumstantial evidence." — People  v.  O'Brien. 
supra,  pp.  8.  9.  following  People  v. 
"       119     Cal.    497,     68 

xm,  same;— SUBDIVISION  BIX— SUBSnS- 
SION  UNDER  BELIEF  ^ERSON  HUS- 
BAND. 

■t  that  dt- 


Aa  to  aeqaleaeu 

Am.  Dec.  3SB.  367. 


SO.      Aa  t 


red    hr    (rand,    see 


■abdlvlBloa. — 


)    the   act.—., 
;ep.    301.    7s' 


titute  rape. 

:he  offense,  that  defendant 
resort  to  some  device  or  strategy,  either 
artificial  or  direct,  intended  to  deceive' 
prosecutrix,  and  make  her  believe  he  Is  her 
husband:  not  only  so,  but  effect  of  his 
stratagem  muet  be  to  deceive  and  impose 
on   her.   and   make   her   believe   that   he   Is 


her  husband  at  same  time  act  was  com- 
mitted, and  by  this  means  gain  her  con- 
sent to  copulation.  Otherwise  there  can  be 
no  convlctlon.^Payne  v.  State.  38  Tex.  Cr. 
Rep.  494.  70  Am.  St.  Rep.  7G7,  780,  43  S.  W. 

Gie. 

Aa  In  coaafrnctloB  geaerally.  see  par. 
141,  this  note. 

3M.  Aa  ts  traadnleal  rcrrcaealatteaa  or 
deecpltaa  by  means  of  which — If  the  act  be 
possible — a  wife  Is  Induced  to  helteve  that 
the  person  soliciting  her  favors  Is  her  hus- 
band, the  party  would  undoubtedly  be  guilty 
of  rape,  under  the  above  subdivision,  upon 
holding  B 


ditlor 


.   the  I 


i  cli 
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RAPE— PHYSICAL  ABILITY— PENETRATION. 


■ent  to  aevual  intercourse  does  not  consti' 

tut«  ra.pe  (see  dlgcuBslon  and  authorltlea, 
23  R.  C.  L.  p.  lias,  )  IT);  thus,  when  a  phy- 
sician or  Burgeon  procures  a.  woman  Co  con- 
■ent  to  ca.rnal  connection  with  him  by 
falsely  and  fraudulently  representliiK  that 
it  13  a  necessary  part  of  a  surgical  treat* 
ment  of  her  case,  which  falsa  and  fraudu- 
lent representation  she  believes  to  be  true, 
the  consent  to  the  act,  even  thus  fraudu- 
lently procured,  relieves  the  act  of  Its 
character  aa  rape  (Don  Mo  ran  v.  People, 
2S  Mich.  3Ge.  12  Am.  Rep.  283.  See  State  v. 
LunK.  !1  Nev,  20»,  87  Am.  St.  Bep.  306,  28 
Pac.  186:  Walter  t.  People,  GO  Barb.  (N.  Y.) 
1*4,  J  Cow,  Cr.  Hep.  3<4,  B  Am.  Law  Keg., 
N.  8.  148);  and  where  a  phyalclan.  under 
nice  circumstances,  has  carnal  connection 
with  a  woman  while  professing  to  take 
steps  to  cure  her  of  a  complaint  under 
whiclr  she  Is  ailing,  she  being  ignorant  of 
the  nature  of  the  act.  and  making  no  re- 
sistance because  of  her  bona  nde  belief  in 
his  representation  that  It  was  a  necessary 
surgical  act  and  that  In  the  act  he  was 
treating  her  medically  with  a  view  to  her 
cure,  she  being  conscious  and  capable  of 
giving  consent  at  the  time,  but  not  actually 
s  will,  he  i 


e  3i  Am.  Rep.  134. 


but   [ 


,    her 


tt   U   J.    M. 


bepaaee  of  traod,  see  n 

304.  CoaeeuBal  cakabltatlon.— When  co- 
habitation Is  consensual,  although  that  con- 
sent was  procured  by  fraudulent  persona- 
tion  of   female's   husband,   there   Is   neither 


T.  State,  30  Ala.  Si.  S8  Am.   Dec.  113. 

aoa.  iBdlctHeiit  must  allese  wlml.— In- 
dictment for  rape  charging  that  offense  was 
committed  by  personating  the  husband 
must  allege   that   the  female  injured   was  a 

—Payne   v.    State,    3S    Tex.   Cr.   Rep.   (94,    70 
Am.  St.  Rep.  75T,  760,  43  8.  W.  BIB. 

Ai   to    ladletment   gnenllr.   see   Part   II, 


aM.     Rape   br   farce — Not    rape   by   fraud. 

—If  a  man  begins  an  act  of  copulation  with 
I  married  woman  while  she  Is  asleep,  and 
ihe  makes  no  resistance  upon  awaltenlnK. 
inder  belief  that  he  is  her  husband.  Ihe 
^rlrne  Is  rape  by  force,  but  not  by  fraud. — 
^layne  v.  State,  38  TeK,  Cr.  Rep.  494,  4»S, 
'0  Am.  St.   Rep.   767.   T60.   48  S.  W.  61B. 


sent,  even  though  consent  was  unintet 
tlonal. — Reg.  v.  Case.  1  Den.  C.  C.  680. 
Cor  C.  C.    120,   IS   L.   J.    M.  C.    174;    Reg. 


§  262.     WHZN  PHYSICAL  ABUJTT  MUST  BE  PROVED.     No  eonTiction 
for  rape  can  be  had  against  one  who  was  under  the  age  of  fourteen  years  at 
the  time  of  the  act  alleged,  unless  his  physical  ability  to  accomplish  penetra- 
tion is  proved  as  an  independent  fact,  and  beyond  a  reasonable  doubt. 
History:     Eoacted  February  H,  1872. 
wealth. 


1.  PicMBBpllaa  a*  lo  Ineapacltr — Ni 
bailable. — A  boy  under  the  age  of 
years  is  conclusively  presumed  to  be  in- 
capable of  committing  crime  of  rape,  what- 
ever may  be  real  fact;  and  this  presump- 
tion can  not  be  rebutted  by  evidence.  Hence 
he  can  not  be  held  guilty  of  attempt  to 
commit     Ihe     offense.— Foster    v.    Common- 


Va.  308.  307.  311,  TO  Am.  St.  Rep. 
0.  42  L.  R.  A.  689.  31  S.  E.  603. 
70  Am.   at.   Rep.   8G0.   851. 


Carnal    kaowledxe — Peapt 

Dec.   3S1.   362. 


te.  80  A 


§263.     PENETBATIOH  SUFFICIENT.     The  essential  guilt  of  rape  con- 
sists in  the  outrage  of  the  person  and  feelings  of  the  female.     Any  sexual 
penetration,  however  slight,  is  sufficient  to  complete  the  crime. 
History:     Emuted  February  14,  1S72. 

1.  Application  of  section— Id  what  cases. 

2.  Seiual  penetration — Evidence,  what  insuffi- 

.1.  Same^Extent  of  penettJitlon. 

4.  Same — Judgment  will  be  upheld,  when. 

5.  Same— Proof   of,  what  sufficient. 

6.  Instructions — Giving  section  to  jury, 
—What  sufficient — Omission  of  "sex. 


n  applle 


1.  AppUeatloa  of  ■epllva— I 

— The  rule  laid  down  by  this  s 

where   the   crime   is  committed 

Incapable  of  consent  as  well  as  where  It  Is 

by    force.- People    v.    Sheffield.    9    Cal.    App. 

130,  133.  98  Pac.  87. 

2.  Sexual  peavtratloa  —  EvUcaee.  what 
iBsnHleleai. — Proof  of  penetration  beyond  a 
reasonable  doubt  Is  always  absolutely  es- 
sential. Evidence  that  the  woman  volun- 
tarily   remained    with    the    defendant    In    a 
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terlal,  and  proof  of  penetration  may  be  In- 
direct.—People  V.  Crowley,  lOa  N.  Y.  23», 
S  N.  E.  384;  Rodders  v.  State,  30  Tei.  Ct. 
App.  GIO.  IT  S.  W.  lOTT;  RcKina  V.  L.lneB, 
1  Car.  ft  K.  Sit,  47  Eng.  C.  L.  391. 

4.  SBMe<^ate»>Bl  will  be  spkcld,  wh». 
— Snghteat  penetration  la  Hufflclont  to  con- 
stitute oftense  of  rape;  and  where  no  doubt 
Is  CBBt  upon  fact  of  ajich  penetration,  JudK' 
ment  of  conviction  will  he  upheld.— People 
V,  ChavBi,  103  Cal.  40T,  408,  37  Pac.  >S9. 

5.  Same — Praat  ct,  what  aiilBcleBt. — 
Sexual  penetration,  however  Bllfcht.  Is  auf- 
flclent  to  complete  crime  of  rape.  It  la 
esBentlal,   In   order  to  And  defendant  g-ullty 


of  r 


lal   f 


or  that  (acta  bs  proved  from  which  It  may 
be  Inferred. — People  v.  Howard,  143  Cal. 
11«,  317,   7(   Pac.   1116. 

K.     iHtraeHana — Glvlnc    aeetlvB    to    t*ry. 

— There  is  no  error  In  giving  thia  section 
BB  Instt'uctlon  to  Jury  on  prosecution  for 
rape. — People  v.  Harlan,  133  Cal.  16,  Z3,  fiS 
Pac.  9. 

BC — What  aaneleBt  —  Omiaalon  mt 
' — In  prosecution  for  rape.  It  is  hu(- 
o  tell  the  Jury  that  "any  penetra- 
Dwever  alight.  Is  BUtflcient,  and  not 
cause  of  omlsalon  of  qualify- 
ing word  "sexual."  where  other  instructions 
clearly    dlaclose    to    the    Jury    that    It    was 

It  la  only  "sexual"  penetration  which  will 
conatltute  the  otTense. — People  v.  Rangod, 
113   Cal.    ess,   S7S,   44   Pac.   lOTl. 


§  264.  PTTKISHMZNT  OF  BAPE.  Rape  is  punishable  by  imprisonment  in 
the  state  prison  not  more  than  fifty  years,  except  where  the  offense  is  under 
subdivision  one  of  section  two  hundred  sixty-one  of  the  Penal  Code  and  the 
female  is  over  the  age  of  sixteen  years  and  under  the  age  of  eighteen  years 
in  which  case  the  punishment  shall  be  by  imprisonment  in  the  county  jail  for 
not  more  than  one  year  or  in  the  state  prison  for  not  more  than  fifty  years,  and 
in  such  case  the  jury  shall  determine  by  their  verdict  whether  the  punishment 
shall  be  by  imprisonment  in  the  county  jail  or  in  the  state  prison. 

History:  Ecacted  February  14.  1872,  founded  on  $  47  Criminal  Prac- 
tice Act  (Stats.  ISEO,  p.  234),  as  amended  April  10,  1855,  State.  1855, 
p.  lOB;  amended  May  19,  1913,  Stata.  and  Amdts.  1913,  p.  213. 
In  ttffact  August  10,  1S13. 

PUNISHMENT  OF  RAPE.  (ore   defendant 

1.  ConatitutioDolitj  of  section   upheld,  te"*"iiT'*  '"r'" 

2.  Punishment    for    consummated    raps    and      ment   of   Impri 

attempt   to   rape.  attempt    to   coi 

3.  Same — lostructions— As  to  generally.  tt 

4.  Same— Same— As  to  finding  regarding  age      C 

of  proseeutrii. 

5.  Sentence  erroneous— Return   to   trial  court      — 

for  proper  sentence.  ei 

I.     CaBHtltntlOBaillr  of  ■edlon  aykcld  as 
not   violative    of   amendment    fourteen,    sec- 


iTlcted  ot  rape  may  be 
onment  for  any  Ep,.<-,lled 
.ess  than  flve;  and  Judft- 


1, 

t  ih 

son 

of  the  (a 

the 

fern 

sed 

Jury 

she 

is 

age. 

is6 

Pac 

aatrncllana — As    to    KeBrrally. 

on  rpqtiested  by  the  defendant 
i  law  as  It  Is  declared  In  sec- 
lubdlvlBlon  1  of  section  261  of 
ode,  rel'-tlng  to  the  power 
les    to    determine    the    nature 


;  that  i; 


which 


5  Todd.  —  Cal.  App.  ■ 


261    "w 


aaed  upon  such  aubdt 
tiat  It  IB  their  duty  t< 
:umBtanceB  of  the  can 
St  determination  of 
ment  authorized   by   s 


■    the 


)  the   tnterea 


of   s 


■Dd    Mtrnpl    to    I 


(UlBcler 


Intent.      The   punl 
prlBonment  In  atat 


iBUlt   with 
I    im- 


Interest  of  the  defendant." 
Ilcy  of  the  law  Is  opposed  to 
the  Inttlcllon  of  '■unusual  or  severe  punleh- 
ment,"  is  properly  refused. — People  v.  Clay- 
berg,  2S  Cal,  App.  fll4.  147  Pac.  »S4. 

An  t«  iHfllmctlaBs  la  caav  at  rase  ftr  at- 


n  for  not  leaa  then 

only  Is  limited,  by  virtue  of 
lost,  the  penalty  may  be  affiiced, 
imprisonment  lor  life.     There- 


Imum  4.     Si 


i« — As  t«  flndlas  regardlBK 
age  ol  pTfwrcBtrli. — Where  the  Indictment 
or  Information  charges  that  the  female  was 
under  the  age  of  sixteen  years  and  the  un- 


PigilizedbyGoO^IC 


TH.IX.ck.  L] 


ABDOCnoIT— SEDtlCTlOir  FOR  PROBTITIITIOH. 


comroverted  evidance  shows  that  she  waa 
of  IKS  •>!  tourteen  yaara  and  two  months 
■1 1h(  time  of  the  commlnslon  of  Uia  offansa. 
and  Ihe  court  Instructed  the  Jury  thftt  in 
c>]«  they  should  And  that  the  girl  was 
vndtt  the  a^e  of  elshteen  years,  they  must 
flnd  that  she  wai  of  the  age  stated  In  the 
iDlormatlon,  to  wit.  fourteen  years,  there 
vu  DO  error  Id  the  Instruction,  because  It 
Is  only  In  those  cases  In  which  the  female 
li  over  slitean  and  under  elKhteen  years 
tbit  the  Jury  la  Invested  with  the  discre- 
tion to  delarmlQa  whether  the  defendant  la 


guilty  of  a  felony  or  of  a  misdemeanor,  and 
the  prosecutrix  belnff  under  sixteen  It  was 
not  encumtient  upon  the  Jury  to  make  a 
flndlDK  as  to  whether  she  was  over  sixteen 
and  under  elg-btean. — People  v.  Wademan. 
Eg  Cal.  App.  116,  1TB  Pac.  791.  See  People 
V.  Blgar.  19  Cal.  App.   Tg,   ITS   Pac.    ISS. 

6.  Bcnlenee  crroacona  Rc*t»  t*  trial 
eoBrt  (or  proper  aeateBce  under  the  taw  Che 
convicted  person  Is  not  entitled  to  a  new 
trial  because  not  sentenced  within  time 
prescribed.— See,  post,   1  1102  and  note. 


g26S.  ABDUCTION  OP  WOMEN.  Every  person  who  takes  any  woman 
unlawfully,  against  her  will,  and  by  force,  menace,  or  duress,  compels  her  to 
marry  him,  or  to  marry  any  other  person,  or  to  be  defiled,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  th&n  two  nor  more  than  fourteen 
j-ears. 

HIatory:     Enacted  Febraftry  11,  1872,  founded  on  1 1,  Act  April  19, 
1856.  StatB.  1S66,  p.  131. 

§266.  SEDUCTION  FOB  PUBPOSES  OF  PBOSTITUTION.  Every  per- 
son who  [1]  inveigles  or  entices  any  nnmairied  female,  of  previoua  chaste 
character,  under  the  age  of  eighteen  years,  into  any  [a]  house  of  ill-fame,  or 
[b]  of  assignation,  or  [c]  elsewhere,  [2]  for  the  purpose  of  proatitaticnt, 
or  [3]  to  have  illicit  carnal  connection  with  any  man;  and  every  person  who 
[4j  aids  or  assists  in  such  inveiglement  or  enticement;  and  every  person 
who,  [6]  by  any  [a]  false  pretenses,  [b]  false  representation,  or  [c]  other 
fraadnlent  means,  procnreB  any  female  to  have  illicit  carnal  connection  with 
any  man,  is  ponishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
History:     Enacted  February  14,  1872,  founded  on  i  1.  Act  March  1, 

1872,  StatB.  1S71-2.  p.  184;  amended  March  30.  1S74,  Stats,  and  Amdta. 

1873-4,  p.  129. 


SEDUCTION  rOR  PUBP08E  OP  PROSTI- 
TUTION. 

1.  As  to  what  coDBtltuteB  adultery. 

2.  Same — Married  man  going  to  house  of  . 

prostitution. 
3,4.  Adulter; — Open  and  uotoriotia. 
9.  ConstmetioD  of  section — Application.  " 

6.  Same — Identity  of  section. 

7.  Same — Pre^ous  chaste  character. 

8.  Dittingnished — Seduction  from  rape. 
9- 11.  Evidence— As  to  admissibility  of— As 

to  other  kcts. 
IS.  Same — ConQieting — Question  of  fact. 

13.  Same — Expert  testimony  of  physician. 

14.  Same — Sufficiency  of. 

15.  Evidence  inadmissible. 

16.  Fniisle  not   of   previous   chaste   char- 

17- 19.  niieit  intercourse — Must   be   habitual. 

20.  Bame^-Living   together. 

21.  Indietnieat — Allegations    in  —  Neces- 

nry  allegations. 


that    defen- 


— Name  of  eocriminal. 

—Time  must  be  sllegiid. 
23,  "  Maiden  "—What  is. 
20.  Marriage — Under   some  statutea. 

27.  Punishment  for — In  generaL 

28.  Same— Earlier  cases. 

29.  Variance — In  name. 

1.  Aa  «•  wkai  cm»tltii(e*  ■dBllerr.  gr-n- 
erallr. — See  Ala.  Bodlford  v.  State,  86  Ala. 
ST.  11  Am.  St.  Rep.  2D.  E  So.  SE9;  Cox  v. 
State.  30  Ala.  IGI,  11  So.  E6«.  N.  C.  Statd 
V.  CutshttU,  109  N.  C.  764.  ZE  Am.  St.  Kbp. 
S99,  H  S.  E.  10-T.  8.  C.  State  v.  Carroll,  30 
S.  C.  BB,  H  Am.  St.  Rep.  SS3,  B  S.  E.  43a. 
■r*«.  Bird  V.  State.  37  Tex.  App.  635,  11  Am. 
St.  Rep.  2M,  11  S.  W.   S41. 


I  maa  koIhk 


adultery   while 


committed 
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■  SOa  SEDUCTION  FOR  PHOSTmiTION— eTIDENCB, 

a.     AAalteiT — Opca  aad  notorloaa.  Ii 

osaary    allegation.— AU.    McQuire    v.    State.       lad  for  the  Jury.— People  T.  Elliott,  119  Cal. 
3T    Ala.    1$0.     Ark.    State   T.    Dunn.    It    Ark.        S93,   S94,   Gl    Pac.   9SS. 
'.  Candrell.  14  Ind.  SSO;  State 


1    female    theretotore 
with 


V.  Johnson,    BB   Ind.    86. 

i.  Ho  continuance  of  Illicit  Intercourse 
makes  out  crime,  so  long  as  It  la  lecret,  or 
attempted  to  be  made  »o. — Klncald  t.  State, 
ST  MlsH.  1)4. 

B,  Ca>BtractlaB  of  nerlliiB — Appllcatlos. 
— This  section  does  not  apply 

chaste  to  have  Illicit  carnal  connection  w. 
himself,  but  applies  to  "person  who  procures 
the  KratlQcatlon  of  passion  of  lewdness  tor 
another,"— People  v.  Roderlgas,  49  Cal.  9,  11. 

<.  Sane-^«ei>tlt7  of  autloa. — This  see- 
tion  Is  Identical  with  act  of  March  1,  1872 
(Stats.  1871-2,  p.  184). 

7.  Same— Pnvloaa  ebnale  eharacm.- To 
entice  female  Into  bouse  of  Ill-fame  or  else- 
where  for    purposes    of   prostltutl< 


13.     Same  — 


Inadmissible. 


of  act  of  Marc 

h   female   was 

Character, 


of    I 


svlouf 


this 


.,..,.,  —^ - —t  be  alleged   In  i 

dictmont  anS  established  by  prosecution, 
order  to  conviction  of  accused.  It  need  a 
however,  be  proved  by  evidence  given  i 
rectly  upon  point,  but 


rac1< 


by  V 


mptlon  from  other 
:    the    tra 


3  Cal.    S,   10. 


trt     tcatlnoar    ot 

rtect  of  Indecent  1 
cited  no  passion  or  gat 
light  affect  the  Intellei 
.  .  Supposing  It  excite 
and  no  pleasurable  emi 
the  effect  to  bewilder  he 
■People  V.  Royal,  B3  Cal. 


ing  together."  Cohal; 
n.  nor  habit  of  visit 
ing    with    for    time." 


1872.   p.   380.  u 


23  Fla.  339, 
V.  Calef.  li) 
132    Mo. 


SB.  163.  Ho.  State  v.  Chandli 
.  53  Am.  St.  Rep.  483,  33  S.  W.  79T. 
S.  Evidence  tnndnlulble. — In  prosecu^ 
n,  under  this  section,  for  enticement  of 
ing  unmarried  girl  twelve  years  old  Into 
ise  of  prostitution,  for  purposes  of  pros- 
ition.  evidence  of  other  young  girls,  that 
endant  had  asked  each  of  them  to  go 
B  with 


,    Is    1 


Bible, 


ted.    is 


8.     DlflllBKiilBhed — Sednetlon     froM     rape. 

—The  effect  of  Indecent  liberties  upon  mind 
of  female  Is  to  be  classed  under  head  o( 
solicitation,  and  distinguishes  crime  of  se- 
auction  from  that  of  rape. — People  v.  Royal, 

tt  caL  ea.  <S. 

•.  Evidence — As  to  admliHlbllKy — A»  to 
atker  acta. — In  case  where  witness  was  al- 
lowed to  testify  that  from  sounds  and  words 
heard  by  him  from  adjoining  room  In  hotel 
he  was  of  the  opinion  that  act  of  adultery 

Carter  y.   Carter,    37   111.   App.   219. 

10.  The  fact  that  witness  saw  man  and 
woman  In  cemetery,  In  the  daytime,  huggini; 
and  kissing,  for  an  hour.  Is  not  alone  suf- 
ficient to  Justify  conviction  of  adultery. — 
State  v.  Wlltaey,  103  Iowa  64.  72  N.  W.  415. 

11.  Evidence  of  acts  In  other  places.- 
Iowa,  State  v.  Brlggs,  68  Iowa  416,  27  N.  W. 
3S8.  JIau.  Commonwealth  v.  Nichols.  114 
Mass.  286.  19  Am.  Rep.  34«.  Tex.  Funder- 
berg  v.  State,  21  Tex.  App.  39!. 

la.  Sane — ConBlcflBS — aneatlOB  of  fBct. 
— In  prosecution  under  this  section,  where 
evidence      shows      tha 


eighteen  years,  to  wil,  of  age  of  twelve 
^ears,  and  of  previous  chaste  character. 
Into  house  of  prostitution  kept  by  defend- 
int,  for  purpose  of  having  Illicit  carnal  con- 
nection with  men,  and  did  have  such  con- 
nection, any  eonHictlng  evidence  cs  to  ber 


sutBclently  prejudicial  to  Justify  revers-il  of 
judgment, — People  v.  Elliott,  119  Cal.  GSi, 
694,  SI  Pac.  9GB. 

IC     Female  Bst  of  prevloaa  chaste  cbar- 

•eter.--ThlH  section  deals  with  unmarried 
es  of  previous  chaate  character,  not  In 
e  of  father,  mother,  or  legal  guardian, 
a  female  of  previous  unchaste  char- 
— People   V.    Floras,    130    Cal.    770,    118 


Pac.   246. 

See   par.    7,   this 
IT.     Illicit  iBten 

to    constitute    crime, — Searls    v.    People,    13 
111.   697;  Miner  v.   People,   68   III.   69,   80. 

18.  It  Is  legally  possible  for  living  to- 
gether In  adultery  to  be  committed  In  single 
day,  as  if  parties  come  together  In  cohabi- 
tation, contemplating  its  continuance,  yet 
broken  olf  by  pros 


other 

McAlplne   V 

19.     The  . 

of  the  othe 

B.  L.   (5.  C. 


State.     62    Ala.    403; 

State.  117  Ala.  93,  23  So.  180. 
rime  as  "an  habitual  surrender 
r  one  to  the  great  gratlflcallon 
,  SB  usually  takes  place  In  the 
ate."— Slate    v.    Jolly,    S    Dov.    & 

110.  32  Am.  Dee.  C6«,  680. 
— LIvlBK  tosether  Is  taking  up  a 
abode     or     residence. — Calef     v, 
:.    366.   92  Am.   Dec.  S49;   Ross  v. 
ass.   67E,   676. 


aary  alleKatloB   that   guilty   parties   are   not 

of  words  stating  that  woman  or  man  was 
wife  or  husband  of  some  person  other  than 
accused  is  sufficient. — Arlt.  Hopper  v.  Slate, 
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Tit.  IX.  ek.  L]               TAKING  FOM  PROSTITUTION— BY  FORCE,  BTC  H  SMb-SWc 

19  Ark.  141.    lona.  State  t.  Clinch,  S   Iowa  S   Brtw.    (Pa.)    EST.    T«.    Bally   v.   Btate,    4 

400.      MaBL    Moore    T.     Commonwealth,     47  Tel.  App.  106. 

Maes.  (6  Met.)  143,  244,  39  Am.  Dec.  724;  ja,  -Maldn"  la  an  unmarried  woman- 
Commonwealth  V.  Reardon,  BD  Maas.  „ot  neceBsarltr  a  vErKin. — State  v.  Shedrick. 
(6  Cush.)  78.    Pa.  Commonwealth  T.  Carson,  gg  vt    42B    3S  Atl    7B. 

4    Pa.    L.    J.    8TIt    Davis    v.    Commonwealth  _,      »,„rf„. it-j._  »._.  .......  i«  tn 

(Pa.    0«.    IS.    laSB).    T    Atl.    194;    Gorman    t.  v«      „  "  J    t^t;!   '   "lr7d       U  ?»  e^clen^^ 

Commonwealth.  124   Pa.  8t.   B36    17  Atl.   it.  ,(   ^„    « „„^   „,        ^."^^   ,.   .lleged   to   have 

Tea.    Tucker  v.  State,  36  Tex.  113.  been      married —Mbm       Commonwealth      v 

23.     Same — Saaie — Allexatloa  thiil  defend-  Iteardon,    BO   Man.    (S   Cuah.)    13.     He.  State 

aai  !■  Married  is  sulHclent;  the  name  of  hla  v.    Thuratin,    35   Me.    306.    68    Am.    Dec.    635; 

wife  need  not  be   given   In   Indictment;    but  State  v,  Mutchlnaon,  SB  Me.  SBl.    Tex.  Parka 

It    la    essential,    when    married     woman     la  v.   Stale,   3    Tex.  App.   33T;   Clay   v.    State,   3 

lultary,  that  Indictment  aet  Tea.   App.  499. 

PHBlekment     toe — la     (eacral.— Not- 


forth  name  of  her  husband.— 


)nweslth    (Pa-    Oct.    18.    1888),    7   At!.    194;        „iti,gundlng     trend     of     earl 
-.   Commonwealth,    124   Pa.   St.    BSi" 


that  adultery  can  n 
Bhed  in  thla  state  as  a  crime;   that 


17  Atl.  26;  Commonwealth 

Eq.  Caa.   (Pa.)   473;  Collum  v.  State,  10  Tex.  iVto  VayVadulterVnot  op'en  and  notor'lous! 

App.   708,   709.  White  v.  White,  82  Cal.  437,  449,  7  L.  B.  A 

IS.     San* — SsHe—NBH*      af      eeerlialBal,  799,   23  Pac.   270;  Ex  parte  Thomaa,  103  Cal. 

■■  Haterlat,  II  known,  and  muat  be  alleged  497,  37   Pac.   614. 

truly. — Commonwealth  v.  Tompaon,  6B  Mass.  jg,     Saue Earlier  ease*. — See  People  v. 

(2  Cush.)   661;  State  v.  Vittum,   9  N.  H.  619.  Qatea,    46  Cal.   62,  cited  SI  Cal.   449;   People 

S4,     Swe— Same— n>i.    MMt    be    allece*  »■  Stokes,  71  Cal.  263,  13  Pac.  71. 
with    certainty.— Me.   State    v.    Thurstln.    SB  za.     VarlaBee— In   naaic,   as   to,    see   State 

He.  306.  6S  Am.  Dec.  096.    Neb.  State  ▼.  Way.  v.  Ubby.  44  Me,  4B9,  69  Am.  Dec.   HE;  State 

B  Neb.  381.    Pa.  Commonweallh  t.  Seymour,  v.  BrechC,  41  Minn.  SI,  42  N.  W.  003. 

§266a.  TAKma  FEMALE  FOB  PUBPOSE  OF  PROSTITUTION.  Every 
person  who,  within  this  state,  takes  any  female  person  against  her  will  and 
without  her  consent,  or  with  her  consent  procured  by  fraudulent  inducement 
or  misrepresentation,  for  the  purpose  of  prostitution,  is  punishable  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years,  and  a  fine  not  exceeding  one 
thousand  dollars. 

Hiatory;  Enacted  by  Code  CommlBsIon,  Act  Marcb  16,  1901.  Stats, 
and  Amdts.  1900-1,  p.  448,  held  unconstitutional,  see  history,  }  G,  ante; 
re^nacted  March  21,  1906,  Stats,  and  Amdts.  190G,  p.  665. 

1.    Hoaec  at  (ll-faKe— ModiSeatloa  af  la-  lesB   It  Is  used  for  the  purpoaea   of  prostl- 

■trBc4l*B. — In   prosecution,   under   tbla   aee-  tutlon."    A  house  kept  by  one  woman  may 

tlon.   It   Is  proper  to   modify   following  In-  be    entirely    reapectable.    and    the    woman 

struction:     "If  you  And  from  the  evidence  virtuous;  but  one  woman  may  be  unchaste, 

that    the    houae    where    the    defendant    took  and  may  keep  a  taouae  of  Ill-fame,  to  which 

the  girl  la  only  a  house  where  one  woman  others  reaort  for  purposes  of  prostitution. — 

Uvea,  then  1  charge  you  that  auch  a  houae  People  T.  Slater,   US  Cal.   030,  (21,   61   Pac. 

is  not  a  houae  of  lU-fame,"  by  adding,  "un-  957. 

§  266b.  TAEINa  A  FEMALE  BY  FORGE,  DURESS,  ETC.,  TO  LIVE  IN 
AN  ILLICIT  RELATION.  Every  person  who  takes  any  female  person  unlaw- 
fully, and  against  her  will,  and  by  force,  menace,  or  duress,  compels  her  to 
live  with  him  in  an  illicit  relation,  against  her  consent,  or  to  so  live  with  any 
other  person,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than 
two  nor  more  than  four  years. 

Hiatory:  Enacted  by  Code  Commission.  Act  March  16,  1901.  Stats, 
and  Amdts.  1900-1,  p.  44g,  held  unconstitutional,  see  blstory,  {  G,  ante; 
re-enacted  March  El,  190G,  Stata.  and  Amdts.  190G,  p.  6GG. 

S2660.  BRTNOINO  OR  LANDING  CHINESE  OB  JAPANESE  WOMEN 
FOR  THE  PURPOSE  OF  SELLING.  Every  person  bringing  to,  or  landing 
within  this  state,  any  female  person  bom  in  the  empire  of  China  or  the  empire 
of  .Japan,  or  the  islands  adjacent  thereto,  with  intent  to  place  her  in  charge 
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or  custody  of  any  other  person,  and  against  her  will  to  compel  her  to  reside 
with  him,  or  for  the  purpose  of  selling  her  to  any  person  whomsover,  is  pun- 
ishable by  a  fine  of  not  less  than  one  [thousand]  nor  more  than  five  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  six  nor  more  than 
twelve  months. 

History:     Enacted  by  Code  Commfasloa,  Act  March  16,  1901,  Stats. 

and  Amdts.  1900-1,  p.  44S,  held  nnconstltutlonal,  see  history.  !  G.  ante; 

re-enacted  March  21,  1906.  SUts.  and  Amdta.  190&,  p.  666. 

§  266d.  PLACnra  FEMALE  IN  CUSTODY  FOR  THE  PUBFOBE  OF  00- 
HABITATIOH.  Any  person  who  receives  any  money  or  other  valuable  thing 
for  or  on  account  of  his  placing  in  custody  any  female  for  the  purpose  of 
causing  her  to  cohabit  with  any  male  to  whom  she  is  not  married,  is  guilty 
of  a  felony. 

History:  Enacted  by  Code  CommlBsion.  Act  Marcb  IS,  1901,  Stata, 
and  AmdtA.  1900-1,  p.  44R,  beld  unconstitutional,  see  history,  IS,  ante; 
re^nacted  March  21,  ISOE,  Stata.  and  Arndts.  1905,  p.  666. 

§266e.  PA7IN0  FOK  FEMALE  FOR  THE  PURPOSE  OF  PROSTITU- 
TION. Every  person  who  purchases,  or  pays  any  money  or  other  valuable 
thing  for,  any  female  person  for  the  purpose  of  prostitution,  or  for  the  purptrae 
of  placing  her,  for  immoral  purposesj  in  any  house  or  place  against  her  will,  is 
guilty  of  a  felony. 

History:  Enacted  by  Code  Commission,  Act  March  16.  1901,  Stata. 
and  Amdts.  lSOO-1.  p.  448,  held  unconstitutional,  see  history,  S  6,  ante; 
re-enacted  March  21.  1906,  Stats,  and  Amdts.  1906,  p.  666. 

§  266f .  SELLING  FEMALE  FOR  IMMORAL  PURPOSES.  Every  person 
who  sells  any  female  person[,]  or  receives  any  money  or  .other  valuable  thing 
for  or  on  account  of  his  placing  in  custody,  for  immoral  purposes,  any  female 
person,  whether  with  or  without  her  consent,  is  guilty  of  a  felony. 

History:  Enacted  by  Code  CommiBslon,  Act  March  16.  1901.  Statn. 
and  Amdts.  1900-1,  p.  448.  beld  unconstitutional,  see  history,  $6,  ante, 
re-enacted  March  21.  1905.  State,  and  Amdts.  1905,  p.  656. 

§  266g.  PLACINO,  OR  PERMITTINa  THE  PLACINa,  OF  ONE'S  WIFE 
IN  HOUSE  OF  PROSTITUTION.  Every  man  who,  by  force,  intimidation, 
threats,  persuasion,  promises,  or  any  other  means,  places  or  leaves,  or  pro- 
cures any  other' person  or  persons  to  place  or  leave,  his  wife  in  a  house  of 
prostitution,  or  connives  at[,]  or  consents  to,  or  permits,  the  plw^ing  or  leav- 
ing of  his  wife  in  a  house  of  prostitution,  or  allows  or  permits  her  to  remain 
therein,  is  guilty  of  a  felony[,]  and  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  three  nor  more  than  ten  years;  and  in  all  prosecu- 
tions under  this  section  a  wife  is  a  competent  witness  against  her  husband. 
History:-  Enacted  by  Code  Commission.  Act  March  16,  1901,  Stats. 

and  AmdtB.  lSOO-1,  p.  44S,  held  unconatltutlonal,  see  history,  i  5,  ante; 

re-enacted  March  21,  1906,  Stata.  and  Amdta.  1906,  p.  666. 

PLACING  WIFE  IN  HOUSE  OF  PKOSTI-  5.  Same— Variance  in  proof. 

TUTION.  6.  House  of  proBtitution— Wliat  constitutes. 

1.  As  to  constitutionality  of  section.  7.  Information— Alleging   crime   in   language 

2.  Construction   of   words — Proof   of   conniT-  of  Btatut«. 

ance.  8.  Instruction. 

3.  Evi<ience — As  to  sufficient  to  sustain  prose-      9.  purpose  in  placing  wife  in  house  of  prosti- 

eiition.  tution, 

4.  Same — Proof  of  character  of  bouse. 
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ABDUcnoiT  OF  PEMALB  rHDBR  AGE. 


•  «« 


1,  A*    M    «*HtltBtl»BnlltT    •(    KelloB— 

This  aecCIon  Is  not  In  conflict  with  pro- 
visions DC  constitution  prohibiting  Infliction 
*(  cruel  and  unusual  punishment. — People  T, 
ConncaB.    lEO  Cal.    Ill,   gS   Pac.    8Z1,    823. 

2.  CcBstravtloH  of  words — Proaf  of  roB- 
BlTuwc.— Under  the  act  of  March  31,  18»1 
(Stats.  1891.  p.  IS8),  entitled  "An  act  to 
prevent  the  plactns  or  keeping  or  living  of 
married  women  In  houses  of  prostitution, 
and  to  punish  persons  therefor,"  the  words 
"connivance,  consent,  or  permission"  of 
husband  are  used  to  characterize  substan- 
tive act  of  wife  in  being,  remaining,  or  liv- 
ing In  house  of  prostitution.  The  fact  of 
wile  belns  In  place  of  that  character  Is 
central  and  essential  fact  or  predicate.  Just 
as  In  murder  the  death  of  peraon  charged 

Lirdered    Is    essential    faot. 


matiOD  charged  thai  the  defendant  did  wil- 
fully connive  at,  consent  to,  and  permit  the 
placing  and  leaving  of  his  wile  In  a  house 
of  prostitution,  an  objection  that  there  was 
a  variance  in  the  proof  because  the  evi- 
dence showed  that  he  directly  placed  her 
therein  Is  untenable  where  there  Is  proof 
that  he  permitted  her  to  remain  there. — 
People  V.  Nltta,  17  Cal.  App.  1E3,  118  Pac. 
146. 


Dtea.  —  Hoi 


This 


-oved,  I 


of  defendant   la   to   be   proved  by   such   dec- 


laratii 


»rdly 


Tiianltest  Intention. — People  v.  Bosqu 
Cal.  TS.  78,  47  Pac.  87S. 

S.  Erldeaefr— Aa  ta  avMelFBt  I*  atiBlalB 
vrosceatlVB. — Bvldence  which  supports  the 
charge  that  ths  husband  permitted  the  wife 
to  remain  In  the  house  of  prostitution  la  all 
that  Is  required  to  support  a  conviction 
under  an  Information  charging  that  he  did 
wilfully  connive  at  conaent'to  and  permit 
the  placing  and  leaving  of  his  wife  In  a 
house  of  prostitution.— People  v.  Nitta,  17 
Cal.  App.   151.   lis   Pac.   »it. 

4.     Same — Proof  of  eharaiiter  of  hoBsr. — 
The  testimony  of  acveral  police  ofllcera  who 
.    familiar    with    the    character    of    the 


e  and  t 


I   that 


that  while  defendant's  wife 
ned  there  she  followed  the  calling  of  a 
held  BulBclent  to  establish 
he  character  of  the  house. — People  v.  Nltla, 
7  Cal.  App.  1E4,  lis  Pac.  Ht. 
S.  Same— VBrtBBcc  la  vpsof. — In  a  prose- 
utlon  under  this  section,  where  the  Infor- 


■tKntlBB — What    conatl- 

ipoaed  o(  number  of 
called  "cribs."  each  of 
which  la  occupied  by  different  woman  as 
place  of  prostitution  for  herself  alone.  Is 
house  of  prostitution,  within  meaning  of 
this  secKon,— People  v.  Head,  14S  Cal.  GOO. 
SQG,  78  Pac.   1047. 

7.  iBfornatloB^AIIeglBg  erlae  la  lan- 
gBBge  of  atalate,  without  alleging  purpose 
for  which  wife  was  placed  In  house  of 
proatllutlon.  Is  good. — People  v.  Conness, 
lES  Cal.  114,  88  Psc.  821.  824.  See  People  v. 
Mead,   145  Cal.  500,  603,  78  Pac.  104T. 

8.  InntmetlOB. — It  Is  error  to  refuse  to 
Instruct  Jury  that  though  wife  resided  In 
house  of  prostitution,  and  husband  knew 
It.  it  was  still  duty  of  Jury  to  permit  no 
presumption  to  be  raised  against  husband, 
and  If  no  other  facts  were  established,  hus- 
band should  be  acquitted,  where  other  In- 
structions Implied  that  husband  could  b« 
guilty,  though  he  did  not  wish  wife  to  re- 
main In  house,  and  had  nothing  to  do  with 
her  gUlng  there.— People  v.  Conness.  150 
Cal.  114,  88  Pac.  521.  824. 

S.  Parpoae  of  placlBc  wife  ia  fceuae  of 
proxttlntloa. — This   section   makes   It   felony 


prbcure 


I  to 


place  his  wife  In  house  of  proat 
purpose  of  prostitution,  and  he  la  also 
guilty  In  allowing  her  to  remain  therein 
(or  purpose  of  engaging  In  Innocent  occu- 
pation, a  a  cook  or  seamstress. — People  v. 
Conneaa,  150  Cal.  114,  88  Pac.  821,  822. 


§  267.  ABDUCTION.  Every  person  who  takes  away  any  female  under 
the  age  ot  eighteen  years  from  her  father,  mother,  guardian,  or  other  person 
having  the  legal  charge  of  her  person,  without  their  consent,  for  the  purpose 
itt  prostitution,  is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years,  and  [by]  a  fine  not  exceeding  one  thousand  dollars. 
History:     Enacted  February  14,  1S72. 

9.  Same — Abandonment  of  borne. 


ABDUCTION. 

1.  Abandonpd  female — A.  wuideier. 

2.  Abduction  of   females — Meaning  of  atat- 

Qte. 

3.  Constmction    of   section — Averments   SDd 

4.  Same — Meaning   of  words. 

5.  Same — Purpose  of  law, 

6.  8«me — Same — Enticing  or  taking  awaj. 

7.  Samf — Protection   of  family. 

8.  CtiBto<l7  of   fcmate — Constmction   of   sec- 

P.  C— IJ  SI 


10.  Same — Immaterial   mattera   as  to   knowl- 

11.  Same^Hother's,  snffldent 

12.  Evidence   admissible — Particular    acts    of 

illicit  intercourse. 

13.  Evidence  inadmissible — Want  of  chastity. 

14.  Same — When  properly  exeladed. 

19.  Evidecee — None  to  sustain  information. 
16.  Evidence  snfficient  to  eonvict. 
IT.  Gist  of  offense. 
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ABDIiVnoN   OP  FEMALE  UNDER  AGE. 


IS.  InformatioD — Allegation   m   to   age   not 

required. 
IS.  Same — Following  language   of   statute. 
20.  Same — Test*  of  sufflciencj. 
£1.  Inapplicable,  irben — The  above  section  la 

inapplicable. 
S2.  liforriage  immaterial. 

23.  "ProstitutioD"    distiDgoiahed    from    ee- 

doetion. 

24.  Purpose  and  intent — Question  for  jnry. 

25.  Taking  ot  enticing — Acta  aa  evidence. 

26.  Same — Crime,  when  complete. 

27.  Same  —  Non-dbcloaure    of    etiaracter    of 

2S.  Same — No  oSenBe,  wben. 

29.  Same  —  PurpoBO     of     proatitution,     how 

proved. 

30.  Same — Seductive  arta. 

31.  Same — Taking  by  force  not  required. 

32.  Same — Taking   hy    inducement    sufficient. 

33.  What  ie  no  defense — Belief  U  to  age. 

34.  Same — Consent  of  child. 

35.  Same — Defect  in  commitment. 

36.  Same — DiscloBure  of  pnrpoae  to  female. 
Abdacltoii.    vrkHl    eanatltateB. — Bee     note. 

as  Am.  St.  Rep.   23. 

an  ofrense  to  aid  In  placing  In  house  of 
prostitution  a  tem&lB  under  the  age  of 
eig-hteen  years,  and  of  previous  chaal^  char- 
acter, who  waa  abandoned,  not  In  legal 
charge    of   any    one,    and    a   wanderer    upon 


this 


.    Flores.    ISO    Cal.    TTO,    1 
inrot  of  home,  see  par. 


Aa   t*   • 


9  par.  i,  this 


4.  Saaie — HeaiiiBB  o(  woiA*. — The  word, 
"or  other  person  having  legal  charge  c 
her  person,"  In  this  section,  do  not  mea 
that  such  person  shall  have  all  power  an 
authority  over  child  possessed  by  parent  c 
rpgularly  appointed  guardian.  Nor  do  the 
mean  a  person  who  has  temporary  charg' 
or  charge  for  particular  purpose,  as  schoo: 
mtstreas  or  governess.  If  otherwise  mad 
out,    crime    would    be    complete.    It    takin 


[Pt.1. 

t  of  person  who. 


away  was  without  c 
with  permission  ot  parents 
Intrusted  with  care,  custody,  charge,  or  con- 
trol ot  child,  as  actuAl  member  ot  tamlly. 
It  she  was  temporarily  at  relatives  house, 
and  he  should  consent  and  parent  not,  this 
would  not  excuse  person  charged. — State  *. 
Ruhl,    S   Iowa   44T.    152. 

«« The  law   pre- 

on  was  Intended  to  i-ro- 
asHBultB  of   those  who 

■  houses  ot  prostitution. 

lereot  from  sorrow  and 

ought  to  be  careful  not 


scribed  by  this 

tect   family   age 


«.  Same  —  Same  —  Enllelns  or  taklBC 
■niiT  female  from  parents'  home  for  pur- 
pose of  prostitution  la  clearly  within  lan- 
guage of  section  like  above,  be  that  tak- 
ing or  enticing  to  place  distant  or  near, 
or  be  It  tor  long  or  short  space  of  time. 
The  crime  charged  Is  abducilon,  and  It  Is 
BO  Styled.  Tbe  taking  or  enticing  away 
from  a  parent's  house  is  gist  ot  the  of- 
fense, which  may  well  be  committed,  al- 
though detention  Is  only  temporary  and 
transaction  conflned  to  exceedingly  limited 
territory.  Such  enticing  or  taking  away 
Ib  also  within  Intention  ot  statute.  The 
legislature.  In  passing  statute  under  con- 
sideration, had  undoubtedly  In  view  pun- 
ishment at  pimps  and  procurers  who  en- 
tice and  carry  off  young  girls  and  Induce 
them  to  abandon,  tor  once  and  all,  their 
homes    and    control    ot    their    parents,    tor 


Z.  AMBvtlsB  «C  females— MeanlHC  ot 
■tatat*. — A  statute  against  the  abduction 
of  lemales  of  "previous  chaste  character" 
means,  ot  actual,  personal  virtue,  as  dis- 
tinguished from  a  good  reputation. — Slooum 
V.  People,  SO  111.  JT*,  asi;  Lyons  v.  State, 
62  Ind.   426,   1  Am.   Cr.  Rep.   3B. 

S.  CvaBtraellOH  of  sectlos  —  Avermenta 
■■d  yraaf.— The  true  construction  of  this 
section  only  requires  averment  and  proof 
of  legal  custody  when  the  child  Is  taken 
from  some  person  other  than  parents  or 
guardians.  It  need  not  be  alleged  that 
father,  mother,  or  guardian  had  legal 
charge  of  her  person.— Ex  parte  Estrado,  88 
Cal.  31B,  318,  26  Pac,   SOB. 


ot   hoi 


:   llv 


large 


and 


to  den   of    Infamy   In    the    Immediate   neigh- 
borhood,  for    purpose   ot    prostituting    them 

though  absences   from  paternal  root  are 


jvil 


The  latter 
s  much  within  terms  ot  statute 
ut  Is  also  equally  within  evils 
)e  remedied.— Slocum  V.  People. 


7.  Sane  .—  pTotretloii  of  family.  —  Thii 
section  was  Intended  not  only  tor  protection 
ot  females  under  certain  age  from  wiles  and 
machinations  ot  bad  men,  but  was  also  In- 
tended to  protect  family  from  sorrow  Rn<l 
disgrace. — People   v.    Cook,    tl  Cal.   4T8,    4T9. 

S.  Caatady  at  female  —  CvnstructloB  of 
■rpllon, — This  section  does  not  require.  In 
order    to    establish    the    crime,    that    female 

of  person  having  legal  charge  ot  her  per- 
son, from  actual  possession  of  such  guard' 
Ian.  but  only  that  she  be  taken  away  Ironi 
such  person  for  purpose  named  In  the  stat- 
ute.—People  V.  I^wls,  141  Cal.  643.  540,  TS 
Pac.  189. 
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1  under  this 


deflned  by  thlB  Bectlon  la  committed  by  ^ne 
who  "took  away  the  Infant  from  the  actual 
fharg-e  or  poaiiesaloii  ol  her  parent,  ffuard- 

of  her  person;  and  that  It  la  not  coi 
by  one  forming  an  Immoral  connectl 
a  temale  who  has  already  abando: 
home  or  fled  from  guardianship.  1- 
baae  and  Infamous  the  conduct  of 
ant.  he  can  not  be  puniahed.  under  t 
tlon,  unleaa  be  has  committed  thi 
therein  prescribed." — People  v.  Cook, 


10.     Sam*— 

knowInlKe. — -In  prosei 
tlon,  where  defendant  took  girl  from  peraon 
having  legal  charKC  of  the  father'a  chil- 
dren, for  purpOBB  of  proatltuclon.  It  Is  Im- 
material whether  defendant  knew  that  ahe 
had  a  father  living,  and  equally  Immaterial 
whether  act  waa  done  with  or  without  her 
consent.  The  girl  was,  In  contemplation  of 
law.  In  the  charse  of  her  father. — People  v. 
Cook,  SI  Cal.  «8,  «». 

■aaclrnt, — One  who 
actual  custody  of 
her  mother  for  purposes  of  prostitution 
should  not  be  heard  to  aay  that  aa  between 
mother  and  father,  latter  may  have  had 
better  right  to  custody  of  child,  and  may 
have  given  his  consent.  So  long  as  child 
waa  In  actual  custody  of  mother,  latter  was 
bound  by  every  principle  of  law,  humanity. 
and  parental  care  to  protect  her  parson,  and 
had  legal  charge  ot  her  person,  within 
meaning  of  the  alatuto.- — People  v.  Fowler. 
88  Cal.  13G,  138,  IS  Pac.  1110. 


ABDUCTION   OF  P£MALB   Lh'DKR  AGE. 

People    V.    Powellson 


.    Unrep.    474,    T 


B  cha.ee 

this   section.— Slocum   v.  People,   90   111.    274, 

Ion  with 

11.    cut  of  olteiiae  prescribed  in  this  Bec- 

tlon   la    taking   away    of   child   against   will 

defend - 

of  peraon  having  lawful  charge  of  her,  for 

purpose,  of  prostitution:  and  one  who  does 

ao   acts   at   hla   peril,   and   can    not   defend 

!,  61  Cal. 

himaelt  on    plea  of   Ignorance  aa   to   age  of 

child.— People  V.  Dolan,  86  Cal,  SIB,   818,  !l' 

Pao.  107. 

erer,  aee 

11.     Bmatt—MotUrr'a,  ■ 


12.     EvMeuK 
•f    aunt    latanN 

ment  founded  oi 
Bible   to   I 
Illicit    Int 


thiB    B 


trial    of   Indlr 
.   it  Is  adm 


I   previous   partlculai 
irse    on   part    pf    female   ab- 
— Lyons  V.  Stftta,  68  Ind.   426,   1  Am. 
Or.  Rep.  88. 

U.  BvidesH  ■■■«mlaalbl«  --  Want  of 
Fhiutltr. — In  prosecution  under  this  section. 
It  la  not  admlaalble  to  ahow  that  child  had 
had  aexual  intercourae  with  number  of  men. 
Want  of  chastity  is  no  defense,  and  gist  of 
thia  offense  la  taking  away  of  Ihe  child 
against  will  of  peraon  having  lawful  charge 
of  her,  for  purposes  of  prostitution. — Peo- 
ple V.  Demousset,  71  Cal.  611,  (13,  614,  T  Am. 
Cr.  Rep.  1.  18  Pac.  788. 

14.  Same — Wkcn  Fraperly  rxclnded.— In 
a  prosecution  under  this  aection,  evidence 
brought  by  defendant,  that  child  alleged 
to  have  been  abducted  had  had  prevloua 
Illicit  Intercourse  with  her  stepfather  la 
Immaterial,  and  properly  excluded.  — 
People  V.  Demouaaet,  71  Cal.  611,  S16,  T 
Am.  Cr.  Rep.   1.  18  Pac.  788. 

15.  Evidence  BOI  ■■■elcBt  lo  BUBtnin  ■■- 
(onnntlaa. — Cases  where  there  was  no  evi- 
dence to  Buatatn  the  Information. — People 
T.    Murray,    8    Cal.    Unrep,    S56,    4    Pao,    604; 


id.— m     prosecution     under     this 

a  not  nscesflary   for  information 

at  defendant  knew  that  glr!  was 

One    who    vlolalea    prohibillon 

ti  does  BO  at  his  peril,  and  can 


self  o 


Plea 


t  Ignoi 


—People  v.  Fowler,  88  Cal. 
las,   i3S.  86  I'ac.  1110. 
1».     Same— Fall*w lac  laBcaaice  »f  BlatMe. 

— Information,  under  this  section.  Is  auffl- 
clent  where  It  follows  language  ot  atatute. 
—People  V.  Fowler,  88  Cal.  186,  138.  2S  Pac, 


LllO. 


ai.  Inavvlleable  whca  — Thp  above  art. 
ttom  la  iBappIleable  to  caae  where  female 
la  not  In  charge  of  father,  mother,  or  legal 
guardian.— People  v.  Florea.  ISO  Cal.  770, 
118  Pac.  248. 

M.  MarH>KP  InaiBterlBl.- Thla  Bectlon 
does  not  require  that  the  abducted  female 
be  unmarried,  and  failure  to  prove  she  la 
unmarried,  although  it  be  so  alleged,  la  Im- 
malerlal.— People  V.  Newton,  11  Cal.  App. 
768,   784.    106    Pac.  847. 

as.     "PTOBHtatlaB" 
■ednetloB. — The     wo! 

not  mean  seduction,  or  sexual  Interi 
confined  exclusively  to  one  man,  but 
mon,  Indiscriminate,  Illicit  Intercour, 
oitering  of  body  for  Indlscrlmlnat.- 
merce  with  men. — State  v.  Ruhl,  8  let 
453. 


which  the 


jBvy.- ThiB  aection  i 

tlon    be   "for   the   purpose   of 

and  the  purpose  and  Intent  w 

abduction   was  done  la  peculli 

for  the  determination  of  the  Jury— Peoplo 

..     ..  ,.    ^,^1     ^pp     jjj^    jj^^    ^^g    p^^^ 


247. 


TaklBc  a>  estlelBK—Apta  as  rvldenre. 

is  not   neceasary.   In  prosecution   under 
section,  to  ahow  that  purpose  of  taking 
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girl  to  houaa  wa<  to  make  her  proatltute, 
but  accused  in  to  be  Judged  by  acts,  rather 
than  by  words. — Ez  parte  Bstrtulo,  »Z  Cal. 
tie,  SIS,  16  Pae.  109. 

38.  Smmt—Crtwkt,  wkea  canpletc.  —  It 
muHt  be  conceded  that  o  Re  nee  deflned  by 
thla  aeclion  la  complete  when  there  is  tak- 
ing for  purpose  of  prostltulloii.  Actual 
placing  In  house  of  prostitution  Is  not  made 
essential  element  of  crime  by  statute.  It 
Is  taking  from  parent,  or  other  person  hav- 
Ing  legal  charge  of  child,  for  prohibited 
purpose,  that  constitutes  this  crime.  The 
gravamen   of  ofCense   Is  purpose   and   Intent 


law  do  not  depend  upon  any  absolute 


and  spirit  of  statute 
ng  or  enticing  away 
.   People,    »0   111.   Z74. 


for  p 


mplet 


ind  abduction 


r  whether  any  sexual 
or   not. — People  v.  Lewis,   141   Cal.    B13,   B4B, 
7G  Pac.  189. 

37.  Same— N«-dtBcl(Mwre  •!  ekaraeler  of 
place. — In  prosecution  under  this  section, 
where  evidence  shows  Chat  woman  took 
young  girl,  without  knowledge  or  consent 
of  her  parent,  and  put  her  to  work  as 
domestic  servant  in  house  of  prostitution, 
without  disclosing  to  her  or  to  her  father 
what  character  of  place  was,  It  Is  sufll- 
clent  to  Justify  conviction. — Bx  parte  Es- 
trada.  BS  Cal.   318,   S13,  28   Pac.  109. 

3S.  Saaic — Na  ■ffe&Br,  when.— It  seems 
that  enticing  of  female  from  her  parents' 
bOUas  solely  for  purpose  of  having  Illicit 
sexual  Intercourse  with  her,  by  party  so 
enticing.  Is  not  an  offense  under  statute, 
unless  auch  Intercourse  amounts  to  concu- 
binage or  prostitution, — Blocum  v.  People, 
SO  111.   274.   ISO. 

3>.  Satse — Tke  vnrpfiae  of  print  It  nl  Ion. 
kaw  proved. — In  prosecution  under  this  sec- 
tion, it  Is  not  necessary  that  there  shall  be 
express  testimony  as  Co  fact  that  the  "tak- 
ing" was  (or  purpose  of  prostitution.  Acta 
are  surest  Indications  of  one's  purpose. 
When  girl  Is  surreptlllously  taken  from 
her  mother's  roof  by  prostitute,  and  those 
who  keep  company  with  her,  and  con- 
ducted to  house  of  prostitution,  fair  and 
reasonable  Inference  is  that  she  Is  taken 
there  for  purpose  of  prostitution. — People 
V.  Marshall.  E3  Cal.  Ill,  38B. 

SO.  Sane — Sedaellvc  art*,— The  kind  and 
extent  of  seductive  arts  which  will  satisfy 


home,  then  both  let 


is   Involved. — Slocum 

n.     Sane — Taklag  ky  f»ree  aot  repaired. 

— Neither  language  nor  Intent  of  this  sec- 
tion requires  that  "taking"  shall  be  by 
force,  and  both  are  satisfied  K  It  Is  accom- 
plished by  Improper  solicitations  or  Induce- 
ments.—People  V.  Marshall.  69  Cat.  386,  181. 
SZ.  Saaie—Taklag  by  ladnceBeat  saf- 
■eleaf — Under  this  section,  taking  need  not 
have  been  forcible,  to  constitute  oftensei  it 
is  sufficient  ft  It  was  brought  about  by  in- 
ducement of  defendant. — People  v.  De- 
mousset,  71  Cal.  611.  611.  7  Am.  Or.  Rep.  1, 
IS  Pac.  7«S.  See  Humphreys  v.  Pope,  ItZ 
Cal.  tSS.  IGT,  E4  Pac.  S47. 


S3.     Wka(  ■■  a*  dcf  ra 


-    this 


lellcf  n 


tctlon. 


mony  offered,  tending  to  show 
ant  believed,  or  had  good  reason  Co  believe, 
or  that  he  presumed,  witness  was.  at  time 
of  taking  or  enticing  away,  over  age  stated, 
will  not  aid  defendant.  If  In  fact  female  was 
under  age  named  In  statute. — State  v.  Ruhl, 
8  Iowa  447.  4E0. 

S4.  SaHe— .Coaaeat  et  ekild. — In  prosecu- 
tion under  this  section,  child's  consent  Is 
of  no  avail  to  defendant  If  she  was  under 
age.  although  he  In  good  faith  believed,  and 
had  reasonable  ground  for  believing,  that 
she  was  over  age.  Defendant  must.  In  such 
case,  act  at  his  peril  In  abducting  girl  under 
age.  and  can  not  defend  himself  on  plea  of 
ignorance  as  to  her  age. — People  v.  Dolan. 
B«  CaL  SIS.  )10,  121,  11  Pac.  lOT. 


1  ds- 


tscrlbed  by  this  s. 
Is  immaterial  If  It  Is  sufndentty  described 
In  order  indorsed  on  depositions. — Ex  parte 
Estrado.  88  Cal.  316,  313.  26  Pac,  208. 

Sd,  Saaie— Dlselaaare  of  parpaae  ta  te- 
ualc. — It  object  and  motive  ot  procurer  be 
to  get  girl  to  leave  home  tor  purpose  ot 
making  her  Inmate  of  house  ot  prostitution. 
then  It  is  immaterial  that  such  purpose  was 
not  disclosed  to  or  known  by  glrl.-.Slocum 
V.  People.  30  lit.  374.  18D. 

§268.    SSDUOnON  [UlTDEB  PROMISE  OF  MAKBIAGE].    PENALTY. 

Every  person  who,  under  promise  of  marriage,  eeduees  and  has  sexual  inter- 
course with  an  unmarried  female  of  previous  chaste  character,  is  punishable 
by  imprisonment  in  the  state  prison  for  not  more  than  five  years,  or  by  a  fine 
of  not  more  than  five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
Hlatory:     Enacted  February  le,  1SS9,  State,  and  Amdts.  1SS9,  p.  12. 


SEDUCTION. 

1.  ConstmctioD    of   sectioi 

2.  8kme — Crime  of  infant. 

3.  Same — Pelonj  or  misdemeanor. 


i.  Same — Good  faith  of  defendaot. 
Gist   of    of-  5.  Sams — Misdemeanor,  when  baried. 

6.  Before    crime    of    seduction    is    made 
out — What  must  appear. 

7.  Chaste  character — Confined  to  wliat. 
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8.  Same — Evidence  of  reputation. 

9.  Same — Same — Province  of  jurj. 

10.  Same — Consnmm&tion  of  crime — Mar- 

11.  Condition  that  iromaii  become  enceinte. 

12.  Evidence    admiraible— Previoiu    chaste 

character. 

13.  Same — Dluatrative  case. 

14.  Same — In  general- 

15.  Same — Previous  chaste  character,  low 

proved. 

16.  Same — Proof  of  cbaate  character,  how 

limited. 

17.  Evidence  inadmissible — In  geneial. 

18.  Same — Improper  erosB-eiami nation. 

19.  Same — Improper  qneertioDS. 
SO.  Same — Want  of  chastit}r 
21.  Evidence  InsniBeient  to  juatifj  convie-      *^  P"^-  6**' 


to  be  construed  one  or  other  depends  upon 
character  of  Judgment  rendered  by  Irla] 
court.  If  JudBment  be  Imprisonment  In 
state  prison,  crime  Is  telony;  If  fine  only, 
or  Imprisonment  in  county  Jail,  misde- 
meanor.—People  V.  Gray.  137  Cal.  267,  368, 
70  Pac.  30. 

4.  Sane — Good  fallh  of  de(co«nBi._Un- 
der  this  and  next  section,  defendant's  good 
faith  is  not  matter  of  any  consequence  In 
determinlns  his  KUilt  or  innocence.  It,  un- 
der and  by  means  of  his  promise  of  mar- 
rlage,  he  induced  prosecutrix  to  surrender 
her  chastity  to  him,  and  then  refused  to 
fuini  his  promise,  offense  Is  committed. 
whatever  his  Intentions  mi^ht  have  been 
when  such  promise  was  made,  and  subse- 
quent marriage  will  not  prevent  conviction, 
unless  It  took  place  before  Information  was 
d.— People  v.  Samonset.  97  Cal.   1*8,   462, 


24.  Same — Section    1108    has   no   applica- 

25.  Same — "What  must  be  proved. 

26.  Evidence  sufficient   to  justify  submia- 

27.  Infancj  will  not  save  one  from  prose- 

cution. 

28.  Information — Sufficiency  of. 

29.  Instruction — Not  prejudicial. 

30.  Same — Proper  instruction. 

31.  Instruction  properly  refused. 

32, 33.  Proof  that  promise  ms  not  binding, 
34.  Promise  contemplated  by  section. 


-  MIsdeneBBar,   vrkea   barred.— 

If     person     Is     convicted    of    misdemeanoi 
simply,  under  this  sec.tlon,  and  Informatior 


Be,  alleged  oITense  Is  barred 
to  this  defense  to  say  ths 
s  face  charges  felony,  i 


plls 


I    indui 


of    c 


one  seduced.  It  Is  not  eSBCntlal.  however. 
In  such  case.  In  order  to  convict,  that  evi- 
dence shall  disclose  any  express  or  direct 
reference  by  seducer  (o  such  promise  as 
means  to  accomplish  his  purpose;  nor,  on 
other  hand,  that  consent  of  female  shall  be  • 

tlon.  It  is  Eutticlent  If  clrcumatsnces  be 
such  as    to   warrant  Jury   In    deduction    that 


lufflcler 


with 


■   In 


1   of, 
'allace.    109   Cal. 


Be  by  iBfaat. — OITense  de- 
fined In  this  section  consists  In  having  Illicit 
connection  with  unmarried  female  who 
yields  to  solicitations  of  her  seducer  under 
Inducement  of  promise  of  marriage;  and 
It  may  be  committed  by  Infant  upon  Infant, 
provided  they  have  reached  age  of  puberty. 
—People  V.  Kehoe,  i2J  Cal.  224,  229,  69 
Am.  St.   Rep.  62,   GG    Pae.   911. 


(elony   or   misder 


[ndlctmer 


often 


which 


may  be  telony  or  misdemeanor,  and  Is 
therefore  as  much  charge  of  one  as  of 
other.  If  this  position  Is  tenable,  defense 
of  statute  of  llmllallons  to  charge  of  mis- 
demeanor could  always  be  destroyed  by 
simple    device    of    Indicting    defendant    for 


■   feloni 


a  ftt  aeetloH — Gist  of 


t    of 


Y 

icied    of    o 

utiawed   lesser 

oft 

ense,— Pe< 

ipl. 

.  Gray.  137 

Cal.   28T, 

70   Pac.   20, 

the  crlB 

e  of  > 

>ed«< 

EdOB  Is  nadt 

oal,  as  dedned    by   section 

I   2ei 

i.   Pen.   C, 

lust  appear 

'  that  the 

pon    the    pi 

romlse    of 

the 

accused    that 

tl 

that   the 

promise 

el  be  carrl 

ed  out,  m 

1  that 

the 

accused  1 

s  s 

T.     Ckasle  charaeter- 

-  CobIIbi 

>d   to   wkat. 

— In   prosecution   under 

character  of   prosecutrix   Is  conllned 

to  her 

previous   chaste 

eharacl 

er.   and 

ence   of 

her     subsequent 

e    with 

■operly    , 

axcluded. 

Chastity. 

as   here   Implied, 

simply 

that    she    l! 

!    Virgo 

Intacta,  and  thoi 

^gh  one 

familiarities,  liberties,   c 

at    the    thought 

of    which    anoll 

would  blush,  so 

t  pu 

t  with- 

out  the   pale  of 

the  law 

.— Peopli 

Kehoe. 

123  Cal.  ZZ4,  2Z9, 

.  69  Am. 

St.  Rep. 

52, 

BE  Pac. 

A  Sane — Bvldeaee  of  rrpataltoa  of  prt 
ecutrli  tor  chastity  Is  admissible  tor  pu 
pose  of  showing  her  character  as  prevlou! 
chaste  female. — In  re  Vandlveer  (Cal.  Ai 
nee.  II,  1906),  S8  Pac.  993. 
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».  SaBB  —  Same  —  ProvlBH  •<  larr.— Id 
prosecution  under  this  Bectlon,  where  Intar- 
courae  ■■  matter  conceded,  but  promise  of 
marrlOBe  Is  denied,  and  evidence  establlaheB 
temale  to  be  of  previously  chaste  character, 
It  Is  for  Jury  to  hear  evidence  and  declare 
reBult.—People  V.  Hough.  120  Cal.  filS,  G40, 
SS  Am.  St.  Rep.  301.  52  Pac.  848. 


Marrtasc, — Und  e  r 

chaste   oharact 

him  by  rea 


female     o(     previous 

submit    her    peraon    to 

n  of  promise  of  marrlaKe  upon 

has    taken    place,    and 

Ing  section,  which  provides  that  marrlase 
Is  bar  to  prosecution,  duly  recoBnlaes  that 
crime  has  been  committed  when  promise 
has  been  made  and  Intercourse  thereunder 
has  taken  place.  Yet  woman  Is  not  com- 
pelled to  condone  offenHe  by  marrylngr  man, 
and  thus  treeing  him  from  penalties  of  law. 
Upon  seduction,  her  affection  for  him  may 
chane:e  to  hatred;  or  thereafter  her  belief 
as  to  his  good  character  may  be  displaced 
with  knowledge  that  he  la  a  felon.  Indeed, 
whether  or  not  reasons  which  actuate  her 
In  refusing:  to  marry  him  are  good  or  bad 
Is  of  no  moment.  She  Is  sole  arbiter  upon 
that  question,  and  man  takes  those  chances 
when  he  obtains  hla  pleasures  under  cir- 
cumstances here  presented.  It  does  not  He 
In  his  power  to  escape  penalties  of  law  by 
reason  of  hla  wIlllnKnesa  to  carry  out  his 
marriage  promise.  The  woman  has  power 
and  right  to  decline  marriage,  and,  when 
ahe  has  so  declined,  road  to  his  successful 
prosecution  Is  tree  and  undisturbed. — People 
V.  Hough,  IZO  Cal.  ESS.  G39.  540,  (E  Am.  St. 
ttep.  201,  BZ  Pac.  846, 


11.     CandlllttB    thmt    wuaa 
■wlBte, — Promise  to  marry  the  woman  onlj 
In  case  she  became  enceinte  as   the  resul 

of  the  Immoral  relations  la  not  a  crime 
but  there  Is  a  distinction  between  such  i 
e  to  marry  If  thi 


lUld    r 


coupled  with  a  declar 
he   would   take   care   i 
presnant.— People    v. 
220.  114  Pac.  686. 

of  her"    If  she 
Jensen,    16    C 

al.    App. 

ehanptPi.—Testlmony    Is   admissible,    under 
this  section,  to  show  previous  chaste  char- 
acter  of   prosBOUtrli   prior   to   time   ol   al- 
leged  seduction— People  V.    TIbbB.    143    Cal. 
100.  102.  76  Pac,  904, 

IS.      Saae  _  lllaslratlv 

admissible  as  tending   to 
cutrix    under    this    eectio! 
previous  chaste  character 
onset.  97  Cal.  448,  462,  4ES 

show   that  prose- 
1    was    woman    of 
. — People  v.  8am- 
.  32  Pac.  620, 

14.     9aB( — !■    KeDP 

slble    In    prosecution 
People   V,    Tlbbs.   143 
104. 

Cal. 

er    this    a. 
100,   102. 

admls- 

scllon.— 
78   Pac. 

ChBBlc     ChaiBOPT. 

cutrlx  l«  one  of  elements  of  offense  that 
people  must  establish  attlrmatively  as  part 
of  their  case  In  chief. — People  v.  Wallace. 
109  Cal.  811,  eil,  42  Pac.  189. 

10.  SniBF  —  Pr«*t  of  chaste  character, 
how  limited.— Under  thla  section,  proof  of 
chaste  character  of  prosecutrix  la  properly 
limited  to  time  prior  to  alleged  seduction. — 
People  V.   Wade,    118    CaL    t7S,    (74.   GO    Psc. 

17.  BtUmcc   iBadaalHlble — la   scacral.— 

Evidence  1b  Inadmissible  In  prosecutions  Un- 
der this  section.— People  v.  Tlbbs,  142  Cal. 
100,  102,  TS  Pac.   904. 

18.  Saae  —  laiprai^r    eroui-esaBaliiatloa. 

— In  a  prosecution  for  seduction  of  female 
of  previous  chaste  character,  under  promise 
of  marriage,  question  asked  of  third  per- 
son  as   witness,    namely,    "During   time   you 


r   time. 


known  any  improper  conduct  o 

la  not  proper  cross -ezaml nation. — People  T. 

Qodwln,  IIS  Cal.  S74,  178,  66  Pao.  1069. 

IV.  Saaie—lBi proper  ^aeallaaa. — On  pros- 
ecution for  seduction  of  female  of  previous 
chaste  character,  under  promise  of  mar- 
riage, proaecutrli  can  not  be  Impeached  by 
testimony  of  third  person  that  he  had  never 
had  sexual  intercourse  with  her;  and  such 
witness  can  not  properly  be  asked  If  he 
had  not,  at  several  speclflc  times  and  places, 
stated  to  certain  Individuals  that  he  had 
had  sexual  Intercourse  with  the  prosecu- 
trix.—People  V.  Qodwin,  128  Cal.  !T4,  SIS, 
66  Pac,  1069. 

ao.  Sane — W^aat  at  ehutltr.— Under  this 
section,  evidence  of  general  reputation  of 
female  for  want  of  chastity  Is  Inadmissible. 
By  "chaste  character,"  statute  means  actual 
personal  virtue,  and  not  reputation,  and 
requires  speclflc  acts  of  lewdness  for  Im- 
peachment.—Keny  on  T.  People,  16  N.  T.  203. 
84  Am.  Deo.  177. 

21.  Bvldeaee 
vIet  loB. — E  v  I  d  e  r 
tlon  In  prosecutions  under  this  section. — 
People  V,  Krualck,  9J  CaL  74,  78,  28  Pac. 
794. 

as.  Evldeace  anBclcKt  to  Joatlfy  eoavlC' 
tl*B. — In  prosecution  under  this  section. 
statement  made  by  prosecutrix.  In  terms. 
that  she  did  not  consent  to  act.  does  not 
control  Jury,  where  her  testimony,  taken  as 

so  tar  overcome  by  defendant's  solicita- 
tions that  she  yielded  reluctant  acquiescence 
In  his  act.— People  V.  Wallace,  109  Cal.  fill, 
SI3,  42  Pac.  159. 

23.  As  to  suRlclency  of  evidence  to  Jus- 
tify magistrate  In  holding  defendant  to 
answer  (or  this  offense,  eee  In  re  Vandlveer. 
4  Cal.  App,  660,  88  Pac.  993. 


>  jnsdfr  I 
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1108  poBt  hai  no  spplli^ation  to  ofFensea 
commuted  In  violation  of  thU  section.— 
People  V.  Wade.  IIB  Cal.  87!,  874.  80  Pac 
841. 

2S.  Sane  —  IVkat  mvmt  be  pr«T*d^-In 
order  to  convict  defendant  of  crime  dellned 
!n  thJ>  section.  It  Is  necessary  for  state  to 
prove  that  person  seduced  was  "unmarried 
female  of  previous  chaste  character,"  and 
that  she  consented  to  sexual  Intercourse 
with  defendant  upon  sole  consideration  ot 
his  promise  to  marry  her.  Unless  all  o( 
these  elements  are  established  by  competent 
evidence,  crime  Is  not  proved.  It  Is  as 
essential  tor  prosecution  to  show  that  per- 
son against  whom  offense  was  committed 
Is  of  character  named  In  statute  as  It  Is  to 

der  promise  of  marriage.  Statute  does  not 
(ttcetnpt  to  punish  seduction  of  married 
woman,  or  of  one  whose  character  was  not 
previously  chaste,  nor  does  It  attempt  to 
punish  flllcit  cohabitation,  or  seduction  of 
unmarried  woman  whose  character  was 
previously  chaste,  which  Is  accomplished 
either  in  whole  or  In  part  by  any  other 
means,  or  from  any  other  motive  than 
promise  of  marriage. — People  v.  Kruslck, 
»S  Cal.  74,  77,  2S  Pac.  T94. 

M.  Bvldeace  snflelemt  to  Jutlfr  nb- 
■ilMlam  of  case,  under  this  section,  to.  Jury. 
—People  V.  Hough.  IZD  Cal.  63B.  S4D.  6G 
Am.  St.  Rep.  201.  63  Fac.  848. 

XT.  iBlaney  will  aot  bbt«  <n«  ■(■lust 
pr*«eeB4loB  under  this  act.  If  promise, 
though  made  by  Infant,  is  consideration 
for.  or  Inducement  to.  Illicit  Intercourse, 
and  offense  la  complete. — People  v.  Kehoe, 
lis  CaL  224.  229.  69  Am.  St.  Rep.  52,  S6 
Fac.  911. 

3&  InforiBfltEoB  ^  SaAeleDcy  of,  under 
above  section,  which  charges  accused  with 
accomplishing  an  act  of  sexual  Intercourse, 
with  a  female  of  previous  chaste  character, 
"under  and  through  a  promise  of  marriage 
then  and  there  made  by  hira," — People  v. 
Volaw.  38  Cal.  App.  714.  177  Pac.  486. 

za.  laalcaettoBs  —  Not  Frvjadldal  In 
prosecution  under  Ihls  section. — People  v. 
Tlbba,  143  Cal.   100,   103,  76   Pac.  904. 

§289.    INTERMARRIAGE,   WHEN  A   BAR   TO   PROSEOTTTION.    The 

iDtermarriage  of  the  parties  subsequent  to  the  commission  of  the  offense  is  a 
bar  to  a  prosecution  for  a  violation  of  the  last  section ;  provided,  such  marriage 
take  place  prior  to  the  finding  of  an  indictment  or  the  filing  of  an  information 
charging  such*  offense. 

History:     Enacted  February  15.  1889,  Stata.  and  Amdts.  1S89,  p.  12. 


W.  Saaie — Proper  InalmrtlaM Instruc- 
tions held  proper  In  prosecution  under  this 
section. — People  v.  Samonaet,  97  Cal.  448. 
153.  463,  32  Fac.  E20:  People  v.  Wallace.  109 
Ctll.  eil,  613,  42  Pac.  169;  People  v.  Kehoe, 
123  Cal.  SS4.  23D.  69  Am.  St.  Rep.  GZ,  EG  Pac, 
911. 

See  par.  33,  this  note. 

SI,  iBStmetlOB  praperly  refused  In  prose- 
cution under  this  section. — People  v.  Sam- 
onset.  97  Cal.  448.  463,  32  Fac.  G2D. 

aa.  Proof  that  prvHlse  nas  not  blBdlM:- 
■ — If  previously  chaste  woman  submits  her- 
self to  embraces  of  man,  under  promise  of 
marriage  from  him,  upon  which  In  fact  she 
relies,  conviction,  generally  speaking,  may 
not  be  avoided  by  proof  that  promise  was 
not  legal  and  binding.  The  exceptions  to 
rule  are  found  In  those  cases  In  which 
promise  Itself  Is  base  and  meretricious,  and 
known  to  be  such  by  consenting  woman. 
Thus  If  married  man  seduces  woman,  under 
promise  of  marriage,  she  not  knowing  that 
he  has  wife,  his  promise  Is  Illegal  and  In- 
valid, but  this  tact  does  not  excuse  him. 
The  woman,  in  Ignorance  of  fact.  Is  Justi- 
fied In  relying  upon  that  promise;  but  It, 
at  time  of  giving  her  consent,  she  knew 
fact  to  be  that  man  Was  married,  and  that, 
therefore,  promise  was  necessarily  condi- 
tional upon  death  or  putllng  away  ot  his 
present  wife,  such  B  base  contract  would  not 
excuse  her  In  law  tor  surrender  ot  her 
chastity.  The  contract  Itself  would  be  void 
as  against  public  policy,  and  woman's  reli- 
ance upon  It  could  not  be  extenuated  or 
excused.— People  v.  Alger,  1  Park.  C.  C. 
(N.  Y.>  333. 

3   CaL 


34.     ProHlae  esBtmplated  br  this  seMloB 

need  not  be  such  legal  promise  as  would 
support  action  for  Its  breach,  provided  It  be 
such  promise  as  would  Justify  the  reliance 
upon  It  ot  the  woman  betrayed. — People  v. 
Kehoe.  123  Cal.  134,  I2T,  IS  Am.  St.  Rep.  62, 
66  Pac.  911. 


I.  Verdlpt  «f  KBlIlr  —  Will  B*l  be  «t 
■aide  upon  ground  that  parties  were  mar- 
ried, where  facts  do  not  show  that  relation 
of  husband  and  wife  ever  existed  between 


e  parties.  There  must  not  only  be  i 
lemniiatlon,  but  also  a  dwelling  togethe 
husband  and  wife. — People  v.  Lehmann 
4  Cal.  631,  634,  38  Fac.  422. 


§269a.     UVING   IN   STATE   OF    COHABITATION   AND    ADULTERT. 

Every  person  who  lives  in  a  state  of  cohabitation  and  adultery  is  guilty  of  a 
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tamm  UTINQ  IN  ADUI/TEBT  AND  rOHNICATION.  [Pt.I. 

misdemeanor  and  punishable  by  a  fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by  both. 
KiBtory:     Enacted  by  Code  CommlBalon,  Act  March  IS,  1901,  State. 

and  Amdte.  1900-1,  p.  449,  act  held  uncoiiBtttutionBl,  see  B  ITla,  ante; 

re-enacted  March  21,   1905,  Stats,  and  Arndts.   1905,   p.  651;    amended 

March  21,  1911,  Stats,  and  Amdt«.  1911,  p.  426. 

Aa  t«  ■ceeBBltr  af  allesatlaB  at  ^wniiBa 

In  Indictment  or  Information,  see  para.  !l. 
It,  this  DOt«. 

Aa  to  Inability  of  unmarried  person  to 
commit  adultery,  see  par.  14.  this  note. 

S.  Smhc — Bvldncc — Aa  to  aAHiaalUIHy 
•f, — In  a  prosecution  under  Penal  Code,  sec- 
tion aesa,  as  amended  In  I9II.  for  living 
tOKether  In  a  state  of  cohabitation  and 
adultery,  evidence  of  statements  made  by 
one  of  tbe  defendants  concemlngr  their  tlv- 
InE  together,  made  prior  to  the  adoption 
of     the     amendment. 


ADULTEBY  AND  POHNICATION. 

1.  Adultery  —  Definition    ot  —  Adultery    la 

criminal  intereenrse. 

2.  Same — Sams — Definition    in    aeetion    93, 

Ciril  Code. 

3.  Same — GlementB  of — Open  and  notorionH. 

4.  Same — Same — Marriage   to   another   than 

codefendant. 

5.  Same — Evidence — As  to  admissibility  of. 

6.  Same — Same — Not  making  oat  crime. 

7.  Same — Same — Proof  neeeasaiy  to  sustain 

8.  Same — Same — Suffieieney    of    to    sustain 

conviction. 

9.  Same— Indictment    or   information — Pail- 

nre  to  allege  marrisge. 

10.  Same — Same — In  language  of  statute. 

11.  Same— LendnesB  defined. 

12.  Sams — Not  a  crime  in  California. 

13.  Same — Sufficiency   of   complaint — Unmar- 

ried person. 
U.  Same — "Unmarried  person"  incapable  of 
committing. 

15.  Pomication — Elements  o^. 

16.  g 

1.  AdBllvFT— DelalllaB  at— Adaltery  la 
ninliial  lateicanrae  between  married  per- 
son and  one  of  opposite  sex,  whether  mar- 
ried or  sInKle.  It  18  a  criminal  offense  In 
sonie  states. — Miner  T.  People.  ES  111,  G9.  SO. 

2.  Same — Saae — Dclaltloa  la  aeellaB  U 
Civil  Code. — Adultery  Is  defined  In  section 
93  Civil  Code  as  "the  voluntary  sexual  inter- 
course of  a  married  person  with  a  person 
other  than  the  offender's  husband  or  wife." 
—Ex  parte  Sullivan.  17  Cal.  App.  2TB,  119 
Pac.  B2e. 

S.  Saae— Blent euts  at— Ope>  aad  B»t«rl- 
ada. — In  a  prosecution  under  Penal  Code. 
section  I8Ba,  as  It  existed  prior  to  the 
amendment  of  1911,  for  living  In  a  sUte  of 
CO  hab  I  tact  on  and  adultery,  It  was  necessary 
to  aUeg'e  and  prove  that  the  same  was  open 
and  notorious. — People  v.' Breeding.  19  Cal. 
App.  tG9,  126  Pac.  179. 

4.  Saw  —  Save  —  MarriaBc  ta  aaother 
Ikaa  eadeteadant. — In  a  prosecution  under 
I'enal  Code,  section  Z69a.  as  amended  In 
1911.  In  order  to  Justify  a  conviction,  It  ta 
necessary  to  prove  that  each  of  the  de- 
fendants was  lawfully  married  to  another 
than  his  or  her  codefendant.  even  though 
this  allegation  Is  not  made  expressly  In  the 
Information,  but  only  by  Implication, — 
people  V.  Breeding,  IS  Cal.  App.  JE9,  US 
PBC,  179. 


S.     Bai 


induct 


lade  at  s 


laklai 


— The 

evidence  that  woman  was  married,  and  had 
husband  living,  and  that  she  and  defendant 
had  had  carnal  Intercourse  with  each  other 
as  many  as  half-dozen  times,  but  where 
evidence  does  not  show  that  they  lived 
together  In  any  legal  Benae,  and  that  visits 
of  the  man  to  his  mistress  were  occasional 
and  clandestine, — Richardson  v.  State,  37 
Tex.  Jie,  SIT. 

T.  Same — Sane — Preat  aecrMary  to  saa- 
talB  charKc, — To  sustain  charge  of  adultery 
between  married  person  and  one  of  oppoalta 

be  proof  of  actual  marriage.  Reputation 
and  cohabitation  are  not  sufflclent.  There 
must  be  strict  proof  of  fact. — Miner  v. 
People,  C8  III.  G9,  «0. 

S.  8«B>e— Saaae — SaSeleaey  of  to  saatala 
caBvlctlaa  where  It  shows  that  defendant 
occupied  a  house  with  a  woman  within  a 
year  before  the  tiling  of  the  Information. 
and  that  he  spoke  of  the  woman  as  his 
wife,  although  the  woman  testified  that  ho 
was  there  merely  as  a  boarder. — People  v. 
Collins.  35  Cal.  App.  ITS.  1S9  Pac.  tlO. 

0.  Sane  —  ladletneat  or  IntanBallaa — 
Fallar*  la  allege  Harrlage, — In  a  prosecu- 
tion under  section  I69a.  Penal  Code,  for  liv- 
ing In  a  state  of  cohabitation  and  adultery, 
this  offense  can  be  committed  by  one  only 
who  Is  married,  and  a  charge  under  this 
section  necessarily  Implies 'that  the  accused 

the  failure  to  allege  In  the  Information 
that  defendants  were  married  did  not  ren- 
der the  same  Insufficient. — People  t.  Breed- 
ing, 19  Cal.  App.  3B9,  IS6  Pac.  179, 

see  pars,  4.  14,  this  note. 

■adtetHPBt   tor  BdaNerr   mast  aliaw   llut 

parties    were    aat    kasbaBd    a  ad  wife. — See 

note,  39  Am,  Dec.  738. 
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TK.  IX.  el 


■  I.] 


UTING  I 


COHABITATIOir  AKD  ADVLTBHT. 


to.  SaB^— Saac— la  laacnaKr  •!  Klatate. 
— In  &  praa«cu(lon  under  this  aectJon  It  la 
sufficient  for  an  Indictment  to  charge  th« 
oir^nse  In  the  InnguaKe  of  tho  aCatnta. — 
People  V.  SlWa.  »  Cal.  App.  149,  lEl,  97  Pac. 
302. 

II.  SaBCi— I^fTdaeaa  d*flBe«. — In  a  proae- 
cutlon  under  Penal  Code,  section  269b,  aa 
amended  In  1911,  (or  living  In  a  state  of 
cohabitation  and  adultery,  the  words  used 
In  the  statute  "living  In  a  state  of  cohabita- 
tion and  adultery"  mean  the  living-  or 
dwelling  together  aa  husband  and  wile,  and 
exercising  the  aexual  rights  and  duties  Im- 
plied by  such  relation  when  legally  created; 
In  other  words,  a,  counterfeit  of  the  mar- 
riage relation. — People  t.  Breeding,  19  Cal. 
App.  tE9,  lit  Pac.  IT*. 

1L     Same  — Wot  a  ntiae  la   CalKorala 

Adujtery  Is  not  made  a  crime  by  any  statute 
of  California.  It  Is  living  together  In  open 
and  notorious  cohabitation  and  adultery 
that  Is  made  criminal  by  statute,  and  It  has 
been  rightly  held  that  mere  adultery  wlth- 


IS. 


not  a  married  parson.  It  la  shown  that  he 
ta  incapable  of  committing  the  offenBc^In 
re  Cooper,  lez  Cal.  Bl.  121  Pac.  tlS;  Bi 
parte  Sullivan.  IT  Cal.  App.  279,  119  Pac. 
EZE;  State  v.  Case.  01  Ore.  2«5.  113  Pac.  104 
(but  she  can  ba  Indicted  as  a  principal,  un- 
der the  Oregon  statute):  State  v.  Blgelow, 
Sg  VI.  464,  Ann.  Cas.  19ITA,  702,  91  Atl.  979 
(statute  making  the  act  In  a  single  woman 
adultery,  but  tailing  to  make  act  such  aa  to 
single  man). 


to  constitute  the  crime  of  fornication,  par< 
tlea  muat  dwell  together  openly  and  notorl' 
oualy.  In  habitually  Illicit  Intercourse. — 
Searls  v.  People,  IS  III.  E9T,  E9S. 


DU«rlHiBatl< 


DtatlnelloB  betw 


B>  adnlteiy  aad  faraloa- 


parte    Thomas.    101   Cal. 


■BpUlat 


note,  t9  Am,  Dae.  711. 

Id.  Sbkb  —  LlTlag  tMtethcT  la  aa  •»*■ 
Btate  at  fsnleatlna.— Single  Instance  ot 
Illicit  Intercourae  does  not  constitute  crime 
of  living  together  In  open  state  of  fornica- 
tion. To  make  proof  of  auoh  ort^nae.  there 
must  he  circumstances  sudlclent  to  produce 
belief  or  conviction  that  partlea  have  been 
coh&blttng  In  unlawful  Intimacy. — Searla  v. 
People,  IS  III.  697,  G9g. 

Llrlag   la  a   • 
adaltery, — See,  i 


■Mined  peraoa. — An  atfldavlt  of  complaint 
which  chargea  an  unmarried  man  with  the 
offense  of  "cohabitation  and  adultery  with 
a  married  woman"  states  no  offense  agalnat 
such  unmarried  man.  An  unmarried  person 
can  not  commit  adultery. — Ek  parte  Sulli- 
van, IT  Cal.  App.  >79,  119  Pac.  Elfi. 

See,  also,  authorities  par.  14  poat. 

14.  Saac — ^Uaasarrled  pcrasa"  IneapaUa 
•f  eMiHlttiag^-Where  the  affldsvit  of  com- 
plaint allege*  that  the  person  charged  was 

g269b.  HARRIED  PERSONS  LIVINa  IN  STATE  OE  COHABITATION 
AND  AD1TLTEBT,  If  two  married  persons,  each  being  married  to  another, 
live  together  in  a  state  of  cohabitation  and  adultery,  each  is  guilt;  of  a  felony, 
and  puniahable  by  imprisonmeot  in  the  state  prison  not  exceeding  five  years. 
A  recorded  certificate  of  marriage  or  a  certified  copy  thereof,  there  being  no 
decree  of  divorce,  provea  the  marriage  of  a  person  for  the  purpose  of  this 
action. 

Hlatory:     Enacted  by  Code  CommlaafoD,  Act  March  16,  1901.  Stats, 
and  Amdta.  1900-1.  p.  499,  act  held  unconstitutional,  see  S  171a,  ante; 
r&^oacted  March  21.  1905,  Stats,  and  Amdts.  1905,  p.  667;  amended 
.  March  21,  1911.  Stats,  and  Amdts.  1911,  p.  426. 


OPEN  AND  NOTORIOUS  ADULTERY. 
I.  Adultery— Not  a  crime. 
Z.  Same — Proof  necesmry, 

3.  CoDstraetton  of  eeetion — In  general. 

4.  Same — Amendment  of  J911. 

6.  Indictment     or    information — Allegation 

6, 7.  Evidence — Admissibilitj  of. 

6.  Marriage — Continuance  of,  presumed. 
P.  Same — Evidence  of. 
10.  Same — Parol  evidence  to  ideotif;  party. 


11.  Same — Valid  tboagb  wrong  names  given. 

12.  Same— When  *alid. 

13.  Notoriety — Necessity  for. 

14.  Object  of  law  against  adultery. 

15.  Opeuatateof  adultery— What  constitutes. 
Aa   «•  adnllerr,   aad   Ita   FUtsliHeBt,    see 

note,  s:  Am.  Rep.  189. 

Aa  ta  wkal  ««BBtltatea  Ike  erlHe  t  "llr. 
lag  together  ta  adaltery,"  see  note,  14  Am. 
St.  Rep.   890. 

Uviav    la    I 
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LIVING  IN  COHABITATION  AND  ADULTBHT. 


IS  Am.  Rep.  1I«. 

1.  Adalterr — M*t    a    ailme. — Adultery    ■■ 

not  made  crime  by  any  statute  or  Calltornla. 
It  la  llvlnK  together  In  open  and  notorious 
cohabitation  and  adultery  that  ia  made 
criminal  by  statute,  and  It  has  been  rlg-htly 
held  that  mere  adultery  without  notorious 
cohabitation  does  not  conBtitute  offenBc. — 
Kx  parte  Thomas,  103  Cal.  497,  IT  Pac.  S14, 

2.  Same  —  Proof  meecMBiT-^ln  msklne 
out  ortensa  defined  In  this  section,  proof  of 
notoriety  1b  ai  material  as  proof  of  fact 
of  adultery. — People  v.   Gates,   it  Cal.   Si. 

a.  CoutTBetlOB  •!  aecttoB — In  ^e'eral. — 
In  order  to  warrant  a  conviction  of  the 
offense  denounced  In  section  269b  of  the 
Penal  Code,  there  must  be  an  assumption 
of   the  conjugal   relations,   such   i 


celher 


r   bed 


at    night,    having    sexual    Id 

Ltercourse    with 

each    other   as    though    man 

■led.    and    many 

other  relations  that  are  sun 

imed  up  appro- 

priately   by   the   words   "col 

Habltlng    with." 

CohablWtlon  alone  Is  not  en 

ouKh  under  the 

code:   there  must  be  sexual 

Intercourse  bo- 

tween  them.      Adultery  and 

occaslonal  acts 

are  not  enough.— People  T.  Woodson,  19  Cal. 

App.  631,  168  Pac.  471. 

1911.— We    are 

of    the    opinion    that    sectlo 

n    S8»b    of    the 

Penal    Code,    as    amended    In 

1911.    was    In- 

tended     by     the     leglslaturt 

1      working      Its 

amendment   through    the    el 

the  former  section  of  the  w 

ords  "open  and 

notorious,"  to  have  appllcatli 

sons  who,   while   each  waa  e 

ilmulating  con- 

the    same    time   maintaining 

conduct      with 

as   would  con- 

stltute   a  counterfeit   of  the 

tlon. — People    v.    Scarpa,    31 

Cal.    App.    4B3, 

163  Pac.  88S. 

S.  ladlelmeat  or  iDfamalloB  —  Allricii- 
tioB  ma  lo  tlBe, — It  Is  unnecessary  In  an 
Indictment  to  charge  the  precise  date  upon 

which   an   offense   Is   declared    to    have    been 

been  committed  at  the  time  laid,  except  In 
cases  where  time  Is  of  the  essence  of  the 
odense — as  Is  not  ttie  case  here. — People  v. 
Woodson.   29  Cal.  App.  E31,  166  Pac.  ITS. 

e.  Bvldence— AdmlHlblllty  ot.—Bvldence 
Is  admissible  that  the  defendant  was  the 
father  of  a  child  born  to  the  woman  while 
they  were  living  together  as  husband  and 
wife,  and  where  It  Is  shown  that  the  woman 
was  not  cohabiting  with  her  husband. — 
People  V.  Woodson,  29  Cal.  App.  631,  156 
Pac.    37  B. 

7.  Evidence  Is  admissible  showing  the 
defendant's  attitude  and  conduct  when  he 
heard  hia  companion  introduced  as  his  pur- 


IPt.  I. 

Woodson,     !9    Carl. 


S.     Marriage  —  CoullBvaBce  fff^  yrcavaiHl. 

rlage  having  been  proved.  Its  continuance 
is  presumed  until  dissolution  by  death  or 
divorce  Is  afflrmatlrely  shown. — People  v. 
Stolces.  71  Cal.  IGl,  tSe,  S  Am.  Cr.  Rep.  It, 
1^  Pac.  71. 

■•  9aai«  —  Bvldeaee  af. — Under  act  of 
ISTI-I.  p.  380,  from  which  act  this  and  pre- 
ceding section  were  codified,  proof  of  mar- 
riage   by    recorded    certlHcale    of    marriage 


other 


ivlder 


,  in 


tvini 


mar  rlage. -^People  v.  Blokes,  71  Cal.  2«3,  266. 
B  Am.  Cr.  Rep.  H,  IS  Pac.  71. 

le.     Saae  —    Parol   evidcace   lo    Idenllfy 

Farly. — Where  record  of  marrlage-certiH- 
cate  is  offered  in  evidence  as  proof  of  mar- 
riage between  defendant  charged  with  open 
and     notorious     cohabitation     and     adultery 

misslble  to  Identify  defendant  and  third 
person  as  the  persons  mentioned  In  certifi- 
cate.—People  V.  Stokes,  71  Cal.  263,  265,  S 
Am.  Cr.  Rep.  14,  IS  Pac.  71. 

II.  Sane  —  Valid  (hsagh  nnng  Bsnea 
givra. — In  prosecution  for  living  fn  state  of 
open  and  notorious  cohabitation  and  adul- 
tery, evidence  that  real  names  of  parties 
married  differed  from  names  given  In  mar- 
rlage-certincate  introduced  In  evidence  Is 
admissible,  as  minister  or  other  person  au- 
thorized to  perform  marriage  ceremony  Is 
not  required  to  guarantee  fact  that  persons 

People  V.  Stokes,  71  Cal.  163,  2U,  8  Am.  Cr. 
Rep.  14,  IB  Pac.  71. 

IX  Saiar  — Wkca  valid.— A  marriage  Is  • 
valid  marriage,  even  If  parties  give  wrong 
names  to  minister,  or  latter  mistakes 
names.  Men  and  women  are  conjoined  In 
matrimony,  and  defendant  charged  wllh 
bigamy  or  adultery  can  not.  In  this  coun- 
try,  base  defense  on  ground  that  he  or  his 


263.  266,  8  Am.  Cr.   Rei 
IS.     Notorletr— 


tlon  is  kept  secret. 

148  Cal.   303,    306,   I 

14.     Ohjf-rt  of  law  agalast   ■ 

prohibit  public  scandal  and  d! 
living  together  of  persons  of  e 
notoriously  in  illicit  Intimacj 
rages  public  decency. — Peopli 
148  Cal.  303,  304,  83  Pac.  42. 


of     Bdl 


*-ry— Wfcal 


adultery."  living  together  must  be  open  an 
notorious,  as  it  relation  of  husband  and  wl: 
existed.  The  Illicit  Intercourse  must  ) 
habitual.— Miner  v.  People,  68  III.  S9,  SO. 
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OMITTIHC  TO  provide:  KOB  CHILD— PENALTY, 


CHAPTER  IL 
ABANDONMENT  AND  NEGLECT  OP  CIIILDBEN. 


I  2T0e. 
i  2T0d. 
)l*270e. 

1272. 


Omitting  to  provide  child  with  neces- 

BBTiea.     Feii&lt;. 
Nod -support    of    tfife,    abandonment. 

Penalty, 
Surety  for  support. 
Failure  of  adult  child  to  proTido.  for 

pareot.    MiBdcmeanor,  when. 
Fine  may  be  paid  to  wife  of  def end- 
Proof  of  marriage. 
Deserting  child. 
Penalty  for  abandonment.     False  rep- 


apprenticing, 


1273.     Person  rpeeiving,  hiring,  ete.,  children, 
f  273a.  Unjust tftable       punishment,       causing 

child  to  suffer. 
g273b.  r'hild  not  to  be  confined. 
I  273c.  Finea,  how  appropriated. 
I  273(1.  Court  may  commit  child  to  charitable 

i  273e.  Minor  not  to  deliver  messages,  etc.,  to 

I  2T3f.  Sending;  cnildren  to  immoral  places. 
i  273g.  Immoral  practices  in  presence  of  chil- 

j  £73h.  Person  convicted  may  be  compelled  to 
work  on  roada. 


§  270.  OBnmHO  TO  PKOVIDE  CHILD  WITH  NECESSAKIES.  PEN- 
ALTY. A  parent  of  either  a  legitimate  or  illegitimate  minor  ehild  who  wil- 
fully omita,  without  lawful  excuse,  to  furnish  necessary  food,  clothing,  shelter, 
or  medical  attendance  for  his  child,  is  punishable  by  imprisonment  iu  the  state 
prison,  or  in  the  county  jail,  not  exceeding  two  years,  or  by  fine  not  exceeding 
one  thousand  dollars,  or  by  both.  The  superior  court,  sitting  as  a  juvenile 
court,  may  exercise  original  jurisdiction  over  all  such  offenses. 

HIatory:  Enacted  Febrnary  14.  1872;  amended  by  Code  CommlsBlon 
March  16,  1901,  Stata.  and  Amdtfi.  litOO-1.  p.  449;  Act  held  unconstitu- 
tional, see  history,  J  5.  Pen.  C;  amendment  re-enacted  March  22,  1905. 
Statu,  and  Amdts.  190E,  p.  75S;  amended  March  10,  1909,  Stats,  and 
AmdtB.  1909,  p.  25S;  May  IS.  1015,  Stats,  and  Amdts.  1915,  p.  ST2; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  262.     In  eft«ct  July  27.  1917. 


FAILURE  TO  SUPPORT  CHILD. 

1.  As  to  constitutionality  of  section-'ln 

S.  Bame — So  as  to  make  each  omissioo  a 

3.  Anthoritj  to  raise  question   of  legiti- 

macy of  child — Bom  in  lawful  wed- 
lock. 

4.  Oivi)    aetion     establishing    duty— Not 

prerequisite  to  criminal  proceedings. 

5.  Conviction    and    appeal— Bond     given 

under  requirements  of  section  2T0b, 

6-  S.  Defenses — As  ti  what  constitutes. 
9.  Each  omiasioQ  to  provide — A  separate 

10.  Essential  elements — Wilfulness  and  ab- 

sence of  lawful  excuse. 

11.  Failure    of    parent    to   support    minor 

child — Before    parent    can    be    law- 
fully imprisoned. 

12.  Same — Decree   of   divorce   giving   cus- 

tody of  child. 

13.  Same — Same — Provision    in    decree   of 

state  court  requiring  support. 

14.  Same  —  Same  —  Same  —  Non-enfor- 

cibility  of  decree  for  alimony  is  not 
lawful  eicuse. 


-ried  woman 
—Prosecution  for  failure  to  support. 
16.  Same — Duty  of  father  to  support. 
IT.  Same — Same — Gontintiing  offense, 

18.  Same — Duty  of  mother  to  support. 

19.  Indictable  miBdemeanor. 

20,  21.  Punishment— Validity  of  statute. 

22.  Remedy  after  conviction. 

23,  Venue  not  properly  laid  or  proved. 

■■vvort 

<2d   ed.). 


see  Kerr's  Cyc.  i 

1.  As  ta  e»BsIttBtloBall1>-  of  iirel 
«*■«'■!. — Punishment  of  Che  delendi 
der  this  lectlon  does  not  candid  w 
constitutional  rlRht  to  be  exempt  fr 
priBOnment  "for  debt  In  any  civil  i 
a  divorce  ci 


1  defendar 
neen  den  It 


d  his 
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OMITTING  TO  TROVIDB  FOR  CHILIS— PBNALTT. 


trlbnte  to  th«lr  support  has  not  been  sua- 
peniled  or  removed  by  the  order  removtnK 
the  children  from  hie  custody,  he  la  liable 
to  punlahment  upon  a  shonInK  that  he  has 
wilfully  omitted  without  lawful  excuse  to 
turnlah  necessary  food,  etc^  for  their  use, — 
People  V.  Champion,  SO  Cal.  App.  4e3,  les 
Pao.  501. 

S.  Smmt—Sm  u  !•  make  eack  •■UmIob  > 
>ew  offHec  does  not  render  the  statute 
retroactive. — People  v.  Stanley.  S3  Cal.  App. 
U*.  ICG  Pac.   ESS. 

S.  Anthorlty  «•  ralae  «<ie«tl»>  •(  Icslt- 
laacr  of  ekild— Bon  In  Uwtal  wedloek  was 
not  conferred  upon  tha  state  by  the  enact' 
ment  uf  the  above  section;  the  matter  Li 
regulated  by  the  provisions  of  section  1S6 
of  the  CIvI!  Code.^In  re  Madallna,  ITl  Cal. 
(93,  1  A.  L..  R.  1B29,  16t  Pac  Hi. 

A*  M  who  mar  dlspate  tke  Icclllmaey  of 
a  child  boFB  1b  Uwfal  wedlock,  see  note. 
I   A.  L,.  R.  ie33. 

4.     Clvtl   aellea   cirtabllshlnB  datr  —  Not 


■.  Bach  omlHlOB  to  provide— A  aevarate 
»■«■••. — Each  omission  to  provide  Is  an 
ottense  under  the  above  statute,  and  prose- 
cution Is  not  barred  by  the  one-year  limi- 
tation provided  In  section  801.  poet,  al- 
though  the  omlaaioii  besan  with  the  birth 
of  the  child,  which  occurred  more  than  a 
year  before  (he  Information  was  tiled. — 
People  V.  Stanley.  tJ  Cal.  App.  tt4,  ICG  Pac 
6»t. 


civil  action  establishing-  duty  under  pro- 
visions of  section  ISta,  Civil  Code,  la  not  a 
prereQUlslte  to  a  prosecution  under  tho 
above  sectlon.-^People  v.  Stanley,  31  Cal. 
App.  «34,  ISE  Pac.  B9E. 

B.  CoavlctloB  and  appeal  —  Soad  clvea 
oader  re^aiTemeata  of  scrtloB  270  b>  post, 
and  the  suspension  of  the  aentence,  on  a 
trial  charKtnK  oftensea  denounced  In  above 
and  subsequent  sections,  does  not  deprive 
the  defendant  of  the  right  to  appeal  from  an 
order  denying  a  new  trial. — Smith  v.  Mc- 
Callum.   30  Cal.   App.  141,    1T2   Pac.   408. 

Aa  to  NBwdy  after  caavtetMa,  see  par.  18. 
this  note. 

«.  DcfcBsea  —  Aa  to  what  eoBBtltntc. — 
Where  a  wife  without  legal  JuatlUcatlon 
leavea  her  husband  and  home  and  lakes 
with  her  atl  the  houaehold  furniture  and  the 
minor  child,  or  If  they  aeparate  by  mutual 
consent  and  during  the  tierlod  of  one  year 
she  never  makes  known  to  him  that  she 
dealrea  or  expects  him  to  assist  In  the  sup- 
port of  the  child,  never  asks  him  lor  money, 
and  the  husband  is  not  informed  that  the 
child  la  not  being  properly  eared  for.  the 
husband  la  not  under  such  ciri-umatances 
guilty  of  a  felony  under  Ihia  aertlon.— 
People  v.  Meads.  28  Cal.  App.  110.  IGI  Pac. 
GG2. 

Aa  la  aoB-caforclhlllty  of  decree  fvr  alt- 
moaj  aot  coaatltBllag  a  lawfol  cxcaac  see 
par.  IS.  this  note. 

7.  Inability  without  fault  la  a  lawful  ex- 
cuse, therefore  there  must  be  proof  of 
ablllly  to  support  the  chlldrpn. — People  v. 
Forester.   29   Cal.  App,   460,   IBS   Pac.    1021, 

8.  Inability  due  In  part  to  an  Injury  to 
(he  hand  of  a  skilled  dentist,  and  In  part  to 

design,  la  a  eufflcient  ahowing  of  lawful  ei- 
ruae  for  failure  to  provide  for  one*3  chil- 
dren.— People  V.  Forester,  29  Cal.  App.  460, 
ISS  Fac.-1021. 


abiieBCe  of  lawfal   cicnsc 

conatltutB  the  offenae  denounced  by  tho 
above  section. — People  v.  Smith.  38  Cat.  App. 
ITS,  ITE  Pac.  898. 

eUld — Before  parcat  caa  be  lawfally  tm- 
prlaeaed  for  failure  to  support  his  minor 
children,  or  to  obey  an  order  of  court  in 
connection  with  his  duty  In  this  respect.  It 
must  afflrmatlvely  appear  that  he  has  the 
ability  to  do  so.— In  re  HcCandless,  17  Cal. 
App.   222,    119  Pac.   199. 

IS.  aamr — Ilccrec  of  divorce  glvlag  CBB- 
tody  of  ekIld,  rendered  by  court  of  another 
state,  upon  substlluled  service,  and  letters 
of  guardianship  procured  In  this  state,  does 
not  render  father  liable  under  section  270 
Pen.  C:  the  case  la  ruled  by  section  13G 
C.  C.  rendering  parent  entitled  to  the  cua- 
tody  liable  for  the  support  of  the  child. — 
In  Matter  of  McMullln.  184  Cal.  GOl,  129  Pac. 
773. 

13:  Same — Saaic — Provlsloa  In  dcct«e  af 
■tale  coart  rcqairtng  aapporl Where  a  de- 
cree Of  divorce  contains  a  valid  provision 
requiring  the  father  to  continue  to  con- 
tribute to  the  support  of  a  minor  child. 
whose  custody  la  awarded  to  the  mother,  ho 
may  be  convicted,  under  this  section,  for 
wilfully  omitting  without  lawful  excuse,  to 
furnish  such  child  with  necessary  food, 
clothing,  shelter,  and  medical  attendance, 
where  he  baa  the  ability  to  do  eo.— People 
V.  Sohlott,  181  Cal.  347,  348,  J32  Pac.  848. 
diallngulahing  Selfrldge  v.  Paiton.  14S  Cat. 
713,  79  Pac.  42S. 

14.  Saaic — Same — Saaie  —  Moa-CBfarelbll.. 
Ilr    of    decree    for    alimoar.    la    nvl    lawful 


r  the  n 


t  of  tl 


port  his  minor  chlldre 
—In   Matter  of  McMullln.    1 
488,    487,    126    Pac.    368.      Bu 


inlshment  for 


DCtlOI 


■ilcattlaiate  child — By  aiarHed  vtobbb 
fMccatloa    for  faflare   to  aapport. — Man 

not  be  prosecuted  for  failure  to  support 
Itlmate  child  where  that  child  was  born 


I    ther 


1    it  V 


wlth- 


access  by  the  husband,  or  any  other  persun 
thnn  the  accused,  for  a  period  of  two  year*, 
prior  to  the  birth  of  the  child. — In  re  Mada- 
llna, 174  Cal.  ES3,  1  A.  U  R.  1629,  184  Pac. 
S48. 
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OF  WIFE — ABANDONMENT.  laTSa 

infant  child  of  tender  years.  Who  Is  In- 
capable of  providing  for  himself.  Is  indict- 
able miademeHnor. — Matter  of  Ryder.  II 
Paige   (N.  y.)   ISE.  it  Am.  Dec.  IDS,  111. 


IS.     Su 


~L>ntr   at   tatkcr   to    miitport. — 

The  failure  of  the  father  of  an  illegitlniat« 
child  to  support  It  does  not  render  him  Ha- 
lt Is  not  shown  that  the  defendant  ever  ac- 
knowledged the  paternity  of  the  child,  or 
that  he  ever  received  It  Into  his  home  or 
performed  any  act  tending  to  show  an  In- 
tent to  adopt  It  SB  hta  own. — People  v. 
Green,  19  Cat.  App.  10»,  110.  Ill,  114  Pac. 
871. 


IT.       BSHB  —  SmB*  —  COBttBOlBC    •««■«.— 

Omitting  to  provide  for  an  lilegltlmate 
child,  under  the  provlsiona  ot  the  above 
eection.  la  a  continuing  otTenae.  and  public 
policy  requires  a^ch  a  construction  that 
each  and  every  wilful  omission  without 
legal  excuse,  to  provide  for  the  child  aa  the 
law  requires,  Is  a  new  ofrenaa. — People  v. 
Stanley,  33  Cal.  App.  424,  146  Pac.  S96. 

18.     llBHe — D«ty  •(  Bather  t»  sapport 

Under  aectlon  Ige  of  the  Civil  Code  the 
parent  entitled  to  the  cuatody  of  a  child 
must  give  him  support  and  education  suit- 
able to  his  clrcurostaDcesi  and  since  aectlon 
200  of  the  same  code  provides  that  the 
mother  of  an  IDegitlmate  unmarried  minor 
Is  entitled  to  ita  custody,  services,  and  earn- 
ings. It  follows  that  she  has  the  whole  bur- 
den ot  providing  It  with  support,  and  no 
duty  In  that  regard  rests  upon  its  father 
which  he  has  not  legally  assumed. — People 
V.  Qreen,  19  CaL  App.  lOS,  114  Pac.  8T1. 


with 


wful  c 


ot  a 


ible      aala^CBi 


to  provide   tor   his 


properly  feed  and  clothe  hiEi 
a  misdemeanor  punishable  by  dne  or  Im- 
prisonment m  the  county  Jail,  exiata  separ- 
ate and  apart  from  anything  contained  In 
sections  270d  and  1203,  Penal  Code,  and  Is 
a  valid  eierclae  of  the  legislative  power. — 
In  Hatter  ot  Mitchell.  19  Cal.  App.  BtT,  Itl 
Pac.  8 St. 

21.  Custody  ot  child  delivered  to  mother 
by  decree  of  divorce  does  not  absolve  the 
father  from  the  duty  to  aupport  the  child, 
under  provisions  of  section  13E  of  the  Civil 
Code,  and  relieve  him  from  punishment  In  a 
criminal  action  under  the  above  section,  tor 
failure,  without  lawful  excuse,  to  support 
hla  minor  child.— In  Matter  of  McMulUn.  1> 
Cal.  App.  4S1.  US  Pac.  431. 

XL  R«B«lT  after  cttavlellva. — The  su- 
perior court  has  Jurisdiction  ot  a  prosecu- 
tion under  this  section,  and  where  the  de- 
fendant was  served  and  appeared  he  had 
an  opportunity  to  present  his  objections, 
therefore  his  remedy  against  a  Judgment  Ot 
conviction  Is  by  appeal  and  not  by  habeaa 
corpus. — In  re  Ueada,  IS  Cal.  App.  631.  147 
Pac.  9g«. 

Aa  t»  eaavlcllea  and  appeal,  aad  etlect  •( 
Vivtag  baal,  see  par.   5,   this  note. 

as.  Veaoe  not  praperly  laid  nr  prVTt*. 
where  the  evidence  Is  condicting,  Is  not 
ground  tor  disturbing  a  conviction  Ot  the 
offenae  denounced  In  the  above  section. — 
People  V.  Stanley,  33  Cal.  App.  824,  H«  Pac. 


S270a.    NON-SUPPOKT    OF    WIFE,    ABANDONMENT.    PENALTY. 

Every  husband  having  safficient  ability  to  provide  for  his  wife's  support,  or 
who  is  able  to  earn  the  means  of  aueh  wife's  support,  who  wilfully  abandons 
and  leaves  his  wife  in  a  destitute  condition,  of  who  refuses  or  neglects  to 
provide  such  wife  with  necessary  food,  clothing,  shelter  or  medical  attend- 
ance, unless  by  her  misconduct  he  was  justified  in  abandoning  her,  is  punish- 
able by  imprisonment  in  the  state  prison,  or  in  the  county  jail,  not  exceeding 
two  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

Hiatory:  Became  a  law,  under  constitutional  provlalon,  wttbout  gov- 
ernor's approval,  March  4,  1907,  Stats,  and  Amdta.  1907,  p.  91,  Kerr's 
Stats,  and  Amdte.  1906-7,  p.  623;  amended  March  10,  1909,  Stats,  and 
Amdte.  1909,  p.  25S. 

ABANDONMENT  OP  OB  PAILUEE  TO 

8UPP0ET  WIFE. 
1, 2.  As  to  statutes  similar. 

3.  Defenses — Atrilitj  to  provide  must  be 

4, 5.  Same— Adultery  of  wife, 
fl.  Same — Same — No  defense  when. 


7.  Same — Abandonment  in  another  state, 

presence  ill  state  not  known. 

8.  Same — Deeding  house  and  lot  to  wife, 

9.  Same — Judgment   of   separation   from 

bed  and  board. 
10,11.  Same — Offer   to   support   i 
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ABANDOMMBNT  AND  NON-BUPPORT  OF  WIFE. 


CPI.  I 


12.  Same — Wife  hariog  Bufficient  means. 

13.  Dewrtion — Inoculating  wife  with  vene- 

real [Jisease. 

14.  Same — Living  with   parenta  while   go- 

ing elsewhere  in  aeareh  of  nark. 
15, 16.  Evidence — As  to  ability  to  support. 
17.  Same — Deciaiou    deofing    wife's    mo- 
tion for  alimony. 

15.  Same — Financial  circntnatanceg  of  wife. 

19.  Same — Miaconduct  of  wife. 

20.  Same — Question   for   jury— Ability   to 

support. 

21.  Inilictnient  for  nan-support — Charging 

tlcsertioD  of  wife. 

22.  JurisdictioQ — Abandoning   of   husband 

in  another  state. 

23.  Same — Husband  and  wife  living  apart, 

under  agreement, 

24.  Same — Not  resident  within  jurisdiction 

of  court. 

25.  Same— Of  police  court. 

26.  Same — Pendency    of   suit   for   divorce 

by  husband. 
27,28.  Statute    of    limitations — Can    not    be 
^  pleaded  in  bar  of  action. 

I,  A  BtBlale  ■Inllar  to  tbr  above  exists 
both  In  New  York  and  Ohio.  The  New 
York  statute  makes  a  husband  abandonlne 
his    wife    and    children,    without    provldlns 

disorderly   person;    the    Ohio    statute    makes 
such  abandoning  a  felony,    and   punishes   It 

t.     Under   the   New   York    elatule,    a    hus- 
band   may    be    proceeded    i 
triy  person  for  failure 


support     oC     his 


s  a  dis- 
B  tor  the 
Blthough  she  had 
r  a  limited  divorce, 
obtained  a  separation  without  alimony,  be- 
cause such  decree  did  not  terminate  the 
marriage  relation,— People  v.  Cullen,  7  App. 
'  Dtv.  (N.  Y.)  118,  40  N.  T.  Supp.  1  (appeal 
dismissed,   lEl  N.   Y.   54,   4S  N.   E.  401). 

a.  DeffBHFS — Abllltr  to  provide  mast  be 
nhoivn. — There  can  tie  no  guilt  or  conviction 
under  this  section  where  the  evidence  does 
not  show  that  the  defendant  had  the  ability 
to  provide  for  hla  wile's  support. — People  v. 
Turner,  29  Cal.  App.  1!I3,  IBS  Pac.  3S1, 

4.  Sane  —  Adolterj-  of  wife.— The  New 
York  statute  declaring;  a  person  who  aban- 
dons hla  wife  without  comfortable  support 
to  be  a  disorderly  person,  does  not  apply 
to  one  whose  wife  la  guilty  of  adultery. — 
People  V.  Brady,  13  Misc.  Rep.  294,  34 
N.  Y,  Supp.  1118;  People  v.  Bllskey,'  21  Misc. 
Rep.  43J,  12  N.  Y.  Cr.  Rep.  472.  IT  N.  Y. 
Supp.    974. 

5,  Adultery  ot  wife  has  been   held   to  be 


sutHcii 


r    the    I 


disorderly  person,  for  failure  to 
wife. — People  v.  Bllskey.  21  MIbc,  «ep,  (s, 
12  N.  Y.  Cr,  Rep.  471,  47  N.  Y.  Supp.  97' 
See  People  v.  Brady,  IS  Misc.  Kep.  :i94,  3 
N.  Y.  Supp.  1118. 


hlB 


«.  SaKB— Suae — N*  defeaae  whea. — But 
adultery  ot  wife  Is  not  defense  to  action  on 
bond    for    support. — See    post,     |  2T0b,    note' 

T.     Saaae^Abaadoa^enl  la  aaotkrr  state, 

tlon  of  a  husband  under  section  ZTOa  of  the 
Penal  Cade  for  refusing  to  provide  his  wife 
With  the  necessaries  of  life  Is  unauthorlied. 
where  he  left  his  wife  In  another  state,  and 
had  no  knowledge  of  her  presence  In  thlB 
state  until  he  was  arrested. — People  v. 
Smith,  31  Cal.  App.   738,  1«1  Pac,  16^.. 


'alue 


1  beco 


iufflclent 
lubllc 


burden. 

it 

not    being    shown    that 

she    has 

application    to    the    ove 

the  pool 

)r  support,  II  aeems.  Is 

defense 

a    prosecution    ae    a    disorderly 

person,  1 

(allure  to  support  wife. 

—People 

V.  Mlllei 

10  Misc.  Rep.   407,   es  N. 

Y.  Supp. 

949. 

\ 

B.     Sai 

—  Jadoeat   at.  aeparaUoa    (»■  V 

bed  and  board,  rendered  by  a  court  of  com- 
petent Jurisdiction.  In  action  for  limited 
divorce,  In  pursuance  of  which  husband  Is 
living  separate  and  apart  from  his  wife, 
furnishes  no  defense  to  an  action  against 
him  aa  disorderly  person,  for  failure  to  sup- 
port hla  wife,  although  such  JudRment 
makes  no  provision  for  payment  ot  alimony, 
but  gives  leave  to  wife  to  apply  for  a  fur- 
ther Judgment  upon  subject. — People  T. 
Cullen,  IBS  N.  Y.  829,  47  N.  E.  89.  ^ 

10.      Same    —    Offer    to    aappert    nlfe    at 
anotber  place — Good  faith   of  ofter.— Where 

statute,  as  a  disorderly  person,  tor  failure 
to  support  his  wife,  proves  that  defendant 
wrote  letter  to  his  wife,  stating  that  he 
would  support  her  at  and  furnish  her  trans- 
portation to  place  where  he  then  was,  It  Is 
for  trial  court  to  determine  whether  letter 
was  written  in  good  faith,  or  merely  to 
bring  himself  within  rule  that  an  offer  ot 
support  In  a  place  other  than  that  of  the 
wife's  residence  Is  a  sufficient  defense  to 
charge  of  abandonment,— People  v.  Harris, 
SO  Hun   {N.  y.)  681.  14  N.  Y.  Supp.  S80. 

termlne,  whether  oflTer  by  defendant  to  sup- 
port his  wife  In  hla  father's  house  was  made 
In  good  faith,  where  she  made  three  un- 
successful attempta  to  gain  admission  to 
houae  of  hla  father. — People  v,  Frederick, 
78  Hun  SB,  28  N.  Y.  Supp.  1002,  affirmed  143 
N.  Y.   fiS7,  39  N.  E.   21. 


•■* — Wife  bavl 


conviction  c 
dence     that 


melcal 


jstalned  without  evl- 
was  without  other 
iport  at  the  time  of 
3  offense.— People  v. 
161  Pac.  TBS. 


d  from  adulterous 
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ABANDON  MB  NT  AND  NON-SUFPOBT  OF  WIFE. 


I2T0B 


Inlrrcourse.  In  consequence  of  which  itie 
leaves  him.  taking  children  with  her,  con- 
stitutes desertion  of  wiFe  on  part  ol  hus- 
band, and  renders  him  liable  to  support 
them,  under  provisions  of  above  act. — See 
Carr  v.  Carr.  S  Ind.  App.  37T,  13  N.  E.  806. 

Aa     to     what    eaBstllBles     denrrtlOH.     see 
Kerr's    Cyc.    Civ.    Code     (2d    ed.),     1196-101 

14.      Saae— LlTln*      with      parMili     while 
KOlBR    Flaewherr   la    aeareh    fur    nork,    the 

parents  being  able  to  provide  the  necessary 
support,  does'  not  render  a  husband  guilty, 
under  the  above  statute,  of  deserting  his 
wife  and  leaving  her  In  a  destitute  and 
dependent  condition  within  the  meaning  of 
the  above  statute. — People  v.  Turner.  Z9 
Cal.  App,  ]9J,  16S  Pao,  S81.  Bee  People  v. 
Selby.  iS  Cal.  App.  T9G,  118  Pac.  801;  People 
v.  Bos,  162  111.  App.  45*:  State  v.  Fuller.  142 
Iowa  S98.  121  N,  W.  S;  8tate  v.  Thornton, 
232  Mo.  298,  32  I*  R.  A.  (N.  S.)  841.  844, 
134  S.  W.  GIS;  State  T.  Loving.  184  Mo.  App. 
82.  1S8  S.  W.  339:  Goddard  v.  State.  T3  Neb. 
739,  103  N.  W.  443:  People  (ei  rel.  Demos) 
v.    Demos,    116    App.    Dlv.     (N.     T.)     410,     "* 


N.  T. 
100  N. 


Mere    Inability    to    si 
there  la  an  honest  elt 

non-support .— Peop  1  e 


The 


e  In  B 


roof 


parties 

wealth  V.  Simmons,   16S  Mass.   366.  13  N.   E. 


Nei 


ivlde     I 


L    disorderly    I 


fallui 

shown     by     cross-examination     of    wife,     or 
by  other  testimony.— People  v.  Karlslve,  10 
App.  Dlv.   (N.  T.)    B71,  37  N.  T.  Supp.   481. 
As    ta    aevcssItT    •>!    proiM-eBtloii    shonrlaK 

19.  Saaie — Mlaeananet  of  nlte. — Evidence 
Introduced  by  husband  of  misconduct  on 
part  of  wife,  charging;  her  with  breach  ot 


marriage  duty,  and  of  having  declared  that 
she  would  not  live  with  him.  which  evldi-nco 
was  rebutted,  and  two  decrees  put  In  evi- 
dence by  wife,  the  Ural  on  petition  for 
separate  maintenance,  and  the  second  dis- 
missing an  action  by  the  husband  for  dl- 
ground    of    drunki 


Deer 


leld    ( 


prlat. 

Jly  admltl 

ed,  as  tendli 

ig  to  eii 

ilaln  t 

oondL 

ict     of     th 

le     wife.— Common  w. 

eallh 

Ham, 

1B6  Mass. 

416,  31  N.  E.  039. 

20. 

oesIlDBB  for 

Jnrr— Ablllly 

irt.— The  prosecution 

alleged,    i 

Itill     the    de 

fendanfi 

i    subB 

conduct, 

whether  or  not 

he  secured 

omployn 

nent  a 

the 


pport     one's     wife.     If 

Lute  abandonment  and 
/.  Turner,  29  Cal.  App. 
e  State  v,  Broyer,  44 
Beaa,  14  Utah  39,  137 

:h  a  prosecution  Is  not 
of  the  ability  of  the 
his  wife.    Co  the   data 


was  able  to  support  his  wife,  would  throw 
some  light  on  his  Intention  when  he  left 
his  wife,  and  therefore  those  matters  were 
proper  subjects  for  the  consideration  ol  the 
jury. — People  v.  Turner,  28  Cal.  App.  193, 
166  Pac.  381. 

at,  Imdlctaaeat  for  naB-aavport  —  ClwrB- 
lav  Acaertloa  •(  wife  by  defendant,  must 
pursue  strictly  the  language  of  the  statute. 
Thus  It  has  been  held  that  an  Indictment 
charging  defendant  with  desertion  ot  wife, 
"without  making  provision  for  her  com- 
fortable I 


the 


laklng     it 


t  wife  and  li 
I    for    comfortable   supper 
e,  108  Ind,   139,  6  N.   E.  90 


defendant  to  support  his 
alleged  In  the  Information,  but  may  Intro- 
duce evidence  as  to  the  defendant's  subse- 
quent conduct  and  as  to  whether  or  not  he 
pccured  employment  and  was  able  to  sup- 
port his  wife,  on  the  theory  that  the  same 
would  throw  some  light  on  his  Intention 
upon  the  date  In  the  Information.— People 
v.  Turner,  2S  Cal.  APP.  193,  1B6  Pac.  381. 

17.  SaH( — DeclalaH  deaylBC  wite'a  nf>- 
tl»n  for  allHttHy  pendente  lltn.  In  proceed- 
ing tor  divorce.  Is  not  admissible  In  evi- 
dence to  defeat  prosecution  ot  husband  for 
failure  to  provide  tor  support  of  wife.  <1) 
because  such  decision  does  not  determine 
question   Involved   In  suit,  and   <2)   because 


statute,    where   wifi 


abandoning  her  in  this  state  b] 
his   refusal,   when    calling   upon 

live  with  and  support  her.  H 
return  to  him.  to  make  him  amei 
the  above  statute,  should  be  mad 
of  his  residence  not  where  shi 
See  People  v.  Vltan,  8  N.  Y.  Cr. 
N.  Y.  Supp.   909. 


.   26,  1 


38.  Saae  —  Hnabaad  aad  wife  llrlax 
apart,  aader  agrceaeBI  that  hualiand  shall 
provide  certain  weekly  sum  for  support  of 
his    wife   and    child.    If    he    afterwards    fall 

able  to  prosecution,  under  the  above  stat- 
ute. In  the  county  In  which  the  wife  then 
resides. — People  v.  Meyer,  12  Misc.  Rep.  613. 
33  N.  T.  Supp.  1123. 

24.  Saate — N 
Hon  of  cOBTt  11 
at    lime   of   all) 


■d  abandonment, 
ch  case,  has  no  Jurisdiction  to  tr; 
(he  charge  and  InHlct  penalty  o 
charge  found   to   be   true, — People 


1  N.   Y.   Cr.  Rep. 


Digitized  by  Google 


■  »ab 


ABANDONMENT,    HTC^SUHETY    FOR    SUPPORT. 
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38.  SaHe->Of  pallce  eoart  to  try  defend- 
ant charged  with  failure  to  support  wife, 
la  not  ou>ted  by  a  denial  by  defendant  of 
marriagre     to     the     defendant. — People     v, 

Hodgson,  13«  N.  T,  647,  JT  N.  E.  ST8.  afflrm- 
InK  G»  Hun  (N.  T.)  SIS,  12  N.  Y.  Supp.  «9». 

M.  Sane  —  rtmdtmry  at  anlt  tar  dintne 
by  bmabaad,  and  an  order  therein  for  pay- 
ment of  temporary  alimony,  does  not  defeat 
Jurisdiction  of  Inferior  court.  In  prosecution 
subsequently  Instituted  against  husband  as 
a  disorderly  person,  for  failure  to  provide 
for  support  Of  his  wife.— Commonwealth  v. 


Blmmona.  1S5  Mass.  36G,  43  N,  E.  110:  People 
T.  Schnltier,  11  N.  7.  Supp.  120. 

37.  Statate  •!  ■■■•llBttou  — Ca*  act  hm 
pleaded  ■■  bar  of  aelloB  by  wife  tor  fallara 
to  support,  because  the  liability  Is  a  cod- 
tlnuing  one  as  long  as  the  mHrrlage  rela- 
tion exists  between  the  parties. — Carr  v. 
Carr,  t  Ind.  App.  177,  31  K.  B.  SOS. 

ii.  Under  the  New  York  statute,  prose- 
cution for  disorderly  conduct.  In  refusing 
to  support  wife,  is  not  barred  by  an  offei- 
on  the  part  of  the  husband  to  try  to  sup- 
port his  wife.— People  v.  Dubois,  >«  N.  T. 
Supp.  8  96. 


§  270b.  SUBETT  FOB  SUPPORT.  After  arrest  and  before  plea  or  trial, 
or  after  conviction  or  plea  of  guilty  and  before  sentence  under  either  section 
two  hundred  and  seventy  or  two  hundred  and  seventy  a  of  this  code,  if  the 
defendant  shall  appear  before  the  court  and  enter  into  an  undertaking  with 
sufficient  sureties  to  the  people  of  the  State  of  California  in  sneh  penal  sum  as 
the  court  may  fix,  to  be  approved  by  the  court,  and  conditioned  that  the 
defendant  will  pay  to  the  person  having  custody  of  such  child  or  to  such  wife, 
such  sum  per  month  as  may  be  fixed  by  the  court  in  order  to  thereby  provide 
said  minor  child  or  said  wife,  as  the  case  may  be,  with  necessary  food,  clothing, 
shelter,  or  medical  attendance,  then  the  court  may  suspend  proceedings  or 
sentence  therein;  and  said  undertaking  is  valid  and  binding  for  six  months; 
and  upon  the  failure  of  defendant  to  comply  with  said  undertaking,  he  may  be 
ordered  to  appear  before  the  court  and  show  cause  why  further  proceedings 
should  not  be  had  in  said  action  or  vrhy  sentence  sboold  not  be  imposed, 
whereupon  the  court  may  proceed  with  said  action,  or  pass  sentence,  or  for 
good  cause  shown  may  modify  the  order  and  take  a  new  undertaking  and 
further  suspend  proceedings  or  sentence  for  a  like  period. 

HIatory:  Became  a  law  under  constitutional  prOTlslon,  without  kot- 
emor's  approval,  March  t,  1907.  Stata.  and  Aaidts.  1907,  p.  92,  Kerr's 
Stats,  and  Amdte.  1906-7,  p.  623;  amended  March  10,  1909,  StaU.  and 
AmdU.  1909,  p.  269, 

BOND  FOB  8TIPPOET.  ■ 
1, 2.  Giving  bond  for  support  of  wife. 

3.  Same — Action  on  bond. 

4.  Same — Same — Offer    to    liye    witb    and 

support  wife. 

5.  Same — Effect  of  giving  bond  on  appeal 

J.     OlTlHK  boBd  for  aavport  of  wife,  or  of 

wife  and  family,  by  defendant  convicted  of 
abandonment,  will  not  preclude  him  from 
making  an  appeal,  unless  bond  Is  In  form 
provided  by  law. — People  v.  Sagasel,  IT 
Misc.  Rep.  727,  H  N.  T.  Cr.  Hep.  119,  69 
N,  Y.  Supp.  TOl. 

S.  Under  provision  of  Qreater  New  York 
charter,  that  man  who  abandons  his  wife  or 
children  may  be  compelled  to  give  bond  for 
support  of  wife  or  children,  or  either  of 
them,  K  bond  provides  for  support  of  "fam- 
ily." It  is  Invalid,  where  the  wife  only  has 
been  abandoned. — People  v.  Sagazel,  IT  Misc. 
Rep.  TST,  14  N.  T.  Cr.  Hep.  I!9.  6»  N.  Y. 
Bupp.  TOl. 


Iwb4I   for   BBDparf. 

nvictlon  for  viola- 
tion of  statute,  to  recover  weekly  payments 
in  default,  can  not  bo  defeated  bi  proof 
that  wife  has  committed  adultery  since  the 
conviction,  and  during  term  of  bond. — Kel- 
ler V.   Toleron,   36   Misc.  Hep.   GK,   73   N.   T. 

Supp,  9ei. 

As   to   Bdaltery    of   wife   aa   defeaaa   to   a 

pHwvntlOB  for  fallnre  !•  aapport,  see,  ante. 


i  ITOa,  n 


I.  4,  t. 


4.     Saae — OScr  to  live  with  aad  support 

wife.— It  has  been  held  thai  where  a  person 
was  convicted  under  New  York  statute  of 
belrgr  a  disorderly  person,  for  failure  to 
provide  for  the  support  of  his  wife  and 
children,  and.  In  pursuance  at  that  convic- 
tion, ordered  to  pay  specllled  sum  weekly 
for  their  support,  and  another  person  en- 
tered Into  a  recognisance  that  he  would  pay 
said  sum  as  provided,  a  failure  to  make  pay- 
ment forfeits  the  rocogrnlsanoe,  although 
before  such  order  to  make  pay- 


0  live  * 


1  his  wife  a 
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Kupport  her,  which  offer  aha  refnaed  to  «a-  of  sentence,  doea  not  deprive  a  party  proae- 

cepC. — City    at    New    Xorlc    T.    Bhrsam,    16  cuted  and  convicted  under  aectlona  270  ftnd 

N.  T.  Supp.  6!T.  aTOa  from  taking  an  appeal  from  an  order 

B.     S»e— E>e«t  .f  Blvl.K  bo.d  oa  .vpeal  ^enylns   a    new   trial.— Smith    v.    McCallum. 

l.k<™^The  effect  o(  bond  Klven  under  re-  >«  CaL  1*3,  172  Pac.  iOt. 
qulrementa  of  above  aectlan,  and  suapenaton 

§270c.  FAILUItE  OF  ADULT  CHILD  TO  PROVIDE  FOR  PARENT. 
HiaDEHEANOR,  WHEN.  Every  adult  child,  who  having  the  ability  bo  to 
do,  fails  to  provide  neceseary  food,  clothing,  shelter,  or  medical  attendance 
for  an  indigent  parent,  is  guilty  of  a  misdemeanor. 

HIatory:     Enacted  March  6,  1909,  Stats,  and  Amdts.  1909,  p.  166. 

§  2T0d.  FINE  MAY  BE  PAID  TO  WIFE  OF  DEFENDANT.  In  any  case 
where  there  is  a  conviction  and  sentence  under  the  provisions  of  either  section 
two  hundred  and  seventy  or  section  two  hundred  and  seventy  a,  of  this  code, 
should  a  fine  be  imposed  such  fine  may  be  directed  by  the  court  to  be  paid 
in  whole,  or  in  part[,]  to  the  wife  of  the  defendant  or  guardian  or  custodian  of 
the  child  or  children  of  such  defendant. 

HIatory:     Enacted  AprU  6,  1911,  Stats,  and  Amdta.  1911,  p.  6S7. 

8  270tt.  PROOF  OF  BSAKRIAQE.  No  other  evidence  shall  be  required  to 
prove  marriage  of  husband  and  wife,  or  that  a  person  is  the  lawful  father  or 
mother  of  a  child  or  children,  than  is  or  shall  be  required  to  prove  such  facts 
in  a  civil  action.  In  all  prosecutions  under  either  section  two  hundred  and 
seventy  or  two  hundred  and  seventy  a  of  this  code  any  existing  provisions  of 
law  prohibiting  the  disclosure  of  confidential  communications  between  hus- 
band and  wife  shall  not  apply,  and  both  husband  and  wife  shall  be  competent 
to  testify  to  any  and  all  relevant  matters,  including  the  fact  of  marriage  and 
the  parentage  of  a  child  or  children.  Proof  of  the  abandonment  and  non- 
support  of  a  wife,  or  of  the  omission  to  furnish  necessary,  food  clothing,  shel- 
ter, or  of  medical  attendance  for  a  child  or  children  is  prima  facie  evidence 
that  such  abandonment  and  non-support  or  omission  to  furnish  necessary  food, 
clothing,  shelter  or  medical  attendance  in  [is]  wilful. 

HIatory:     Enacted  April  6,  1911,  Stata.  and  Amdts.  1911,  p.  683. 

§271.  DESERTING  CHIIJ).  Every  parent  of  any  child  under  the  age 
of  fourteen  years,  and  every  person  to  whom  any  such  child  has  been  confided 
for  nurture,  or  education,  who  deserts  such  child  in  any  place  whatever[,] 
with  intent  wholly  to  abandon  it,  is  punishable  by  Imprisonment  in  the  state 
prison,  or  in  the  county  jail  not  exceeding  one  year  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both. 


g271a.  PENALTY  FOR  ABANDONMENT.  FALSE  REPRESENTA- 
TION. Every  person  who  [1]  knowingly  and  wifully  abandons,  or  who  [2] 
having  ability  so  to  do,  fails  or  refuses  to  maintain  bis  or  her  minor  child 
under  the  age  of  fourteen  years,  or  who  [3]  falsely,  knowing  the  same  to  be 
false,  represents  to  any  manager,  officer  or  agent  of  any  orphan  asylum  or 
charitable  institution  for  the  care  of  orphans,  that  any  child  for  whose  admis- 
sion into  such  asylum  or  institution  application  has  been  made  is  an  orphan. 
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is  punishable  by  imprisonment  in  the  state  prison,  or  in  the  county  jail  not 

exceeding  one  year,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by  both, 

Hlatory:    Enacted  by  Code  CommlsBlon,  Act  March  16,  1901,  Stats. 

and  Amdts.  1900-1,  p.  449,  act  beld  ucconstltutlonal,  see  history,  3  171a, 

ante;    re^nacted    March   22,   1906,    Stats,    and   Amdts.    1905,   p,   758; 

amended  March  11,  1009,  Stata.  and  Arndta.  1909,  p.  297. 

1.     Aliaiidi»>neBt— IVhat    cobbHIbIh, — To  out  of  Hame.     The  act  of  desertion   and  at- 

constitute  abandonment  of  chtld  by  father,  tempt    to   Cbrow   off  aU   parental    obligation 

tliere  muat  be  actual  desertion,  accompanied  are  necessary  component  parts  ot  offense. — 

with  intention  to  entirely  sever,  so  far  as  Oay  v.  State,   tOE  Ga.   ESI.   (03,  TO  Am.  St. 

It   Is   possible   to   determine,   parental   rela-  Rep.  68,  Tl,  SI  S.  £.  GO, 
tlon,  and  throw  off  all  obllEstlons  growlns 

§272.    PERSON  SDLUNG,  AFFBENTIOINO,  ETC.,   CHZLDBEN.    Any 

person,  whether  as  parent,  relative,  guardian,  employer,  or  otherwise,  having 
the  care,  custody,  or  control  of  any  child  under  the  age  of  Bixteeu  years,  who 
[Ij  exhibits,  uses,  or  employs,  or  in  any  manner,  or  under  any  pretense  sells, 
apprentices,  gives  away,-  lets  out,  or  disposes  of  any  such  child  to  any  person, 
under  any  name,  title,  or  pretense,  for  or  in  any  business,  exhibition,  or  voca- 
tion, injurious  to  the  health  or  dangerous  to  the  life  or  limb  of  such  child,  or 
[2]  in  or  for  the  vocation,  occupation,  service,  or  purpose  of  singing,  playing 
on  musical  instruments,  rope  or  wire  walking,  dancing,  begging,  or  peddling, 
or  as  a  gymnast,  acrobat,  contortionist,  or  rider,  in  any  place  whatsoever,  or 
[3]  for  or  in  any  obscene,  indecent  or  immoral  purposes,  exhibition,  or  prac- 
tice whatsoever,  or  [4]  for  or  in  any  mendicant  or  wandering  business  what- 
soever, or  [6]  who  causes,  procures,  or  encourages  such  child  to  engage  therein, 
is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  of  not  less  than  fifty 
nor  more  than  two  hundred  and  fifty  dollars,  or  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment. 

[Exception  as  to  churches,  schools,  etc,]  Nothing  in  this  section  contained 
applies  to  or  affects  the  employment  or  use  of  any  such  child,  as  a  singer  or 
musician  in  any  church,  school,  or  academy,  or  the  teaching  or  learning  of 
the  science  or  practice  of  music ;  or  the  employment  of  any  child  as  a  musician 
at  any  concert  or  other  musical  entertainment,  on  the  written  consent  of  the 
mayor  of  the  city  or  president  of  the  board  of  trustees  of  the  city  or  town 
where  such  concert  or  entertainment  takes  place. 

History:  Enacted  March  3,  1876.  Code  Amdts.  1876-6,  p.  110;  by 
Code  Commission.  Act  March  16,  1901,  Stata.  and  Amdts.  1900-1,  p.  449, 
act  held  unconstitutional,  see  hlstoi'y,  S  5.  ante;  amendment  re-enacted 
March  22,  1906,  SUtB.  and  Amdts.  1905,  p.  769. 


SELLING,  APPRENTICING,  ETC.,  si. 

CHILDREN,  —Ex  parte  Weber,  H9  Gal.  39E,  !96.  8«  Pac. 


1.  Const  itHtionality. 

2.  Emplfiympnt  of  minors — The  act  of   1B05 

prohibiting. 


809. 

EnplorniFBt    of    mlnam. — The 

(Stats.  1B05,  p.  11)  prohibiting  e 
In   certain 


not  unconstitutional  (or  non-unlformlty.  In  persons  of  rlsrht  to  acquire  and  possess  pe 

that  It  discriminates  against  chlldrsn  under  sonal  property,  or  aa  prohibiting  the  gran 

sixteen    years    of    age,    In    favor     of    those  ing  of  such  privileges  to  any  class  of  cic 

over    such   age,    nor    Is    !t    objectionable,    aa  zens.  or  as  special  legislation  or  an   unrei 

making    unfair    discrimination    In    favor    of  sonable    discrimination.^ — Ex    parte    Spencc 

■mployment  of  children  as  singers  or   mu-  149  Cal.  33E,  404,  86  Pac.  899. 
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§273.  PERSON  RECEIVINO,  HIKING,  ETC.,  OHTLDRBN.  Every  per- 
son  who  takes,  receives,  hires,  employs,  uses,  exhibits,  or  has  in  custody,  any 
child  uDder  the  age,  and  for  any  of  the  purposes  mentioned  in  the  preceding 
section,  is  guilty  of  a  like  offense,  and  punishable  by  a.  like  punishment  as 
therein  provided. 

History:  Enacted  by  Code  ComTniaelon,  Act  March  16,  1901,  Stats. 
and  AmdtK.  J900-1,  p.  450,  act  held  unconstitutional,  see  history,  j  nia, 
ante;  re-enacted  March  22,  1905,  Stats,  and  Amdts.  190S,  p.  759. 

Note:  March  7,  1905,  (Stats,  and  Amdts.  1S05,  p.  74),  an  act  was 
passed  adding  a  new  section  to  thla  code  and  numbering  It  !273:  this 
latter  section  was  repealed  and  re^nacted  b;  the  Legislature  ot  1907, 
Bee.  post,  S  273t. 

BECEIVING,  HIRING,  ETC.,  CHILDEEN.      or  muBlclans  in  churchts.  •chools.  or  acad- 
1.  Conetitutionality.  emles.— Ei   pnrte   Weber,    1*9    Cal.   )92,   SB 


'.  Competencj  of  legisltituie  to  provide  regu- 


lation. 

lectlon  la  not 

unconstitutional    In    dlacrlmlna 

ting   against 

children  under  aliteen  years  of 

HKe,  In  favor 

ot  those  over  such  a^e,  nor  la 

It  objection- 

able,    as    making-    unfair    dlscr 

Imlnation    In 

faror  of  smployment  of  childr. 

Pac.  SOS. 

ipetrat    far   ledalatiiK   ta   prfivlde 

■»  for  the  protflcllon  of  children  ot 

years,   and   the   leKlslatlve  Juag- 

ment  In  regard  to  the  proper  age  at  whlcb 

Buch  reKulatlon  shaU  become  applicable  to 

the  child  Is  conclusive. — Ex  parte  Spencer, 

§273a.  UNJUSTIFIABLE  PUNISHMENT  CAUSING  CHILD  TO  SUF. 
FEB.  Any  person  who  wilfully  causes  or  permits  any  child  to  suffer,  or  who 
inflicts  thereon  nnjnstifiable  physical  pain  or  mental  suffering,  and  whoever, 
having  the  care  or  custody  of  any  child,  causes  or  permits  the  life  or  limb  of 
such  child  to  be  endangered,  or  the  health  of  such  child  to  be  injured,  and  any 
person  who  wilfully  causes  or  permits  such  child  to  be  placed  in  such  situation 
that  its  life  or  limb  may  be  endangered,  or  its  health  likely  to  be  injured,  is 
guilty  of  a  misdemeanor. 

History;     Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats. 
-~        and  Amdts.  19D0-1.  p.  450,  act  held  nnconstltutioaal,  see  history,  f  5 
ante;  re-enacted  Marcb  22.  1905,  Stats,  and  Amdts.  1905.  p.  759. 

UNJUSTIFIABLE  PUNISHMENT  OP.  2.    Mi.«ei«e«».r   — 

CHILD.  One    having    the    car. 

1.  Head  of  asylum-Liable  for  neglect.  f.''"*';   V'"   ^"'^"^   f """,  °^  P"™""   '" 

'  .4  .  !"■  t"  he  endangered,   or  its  health  to  be 

2.  MiBderaeanoT— What  conBtitutea.  injured,  or  allows   it  to  be  placed   In  such 
1.     Head  of  asriMB— Liable  for  ■eclccl. —      situation   that  Its  lite  may   be   endangered. 

One   who   has   actual   charge    of   asylum   for       or  Its  health  likely  to  be  Injured,   Is  guilty 
children   is   liable  criminally  tor  neglect   of       of   a    misdemeanor, — Gay    v.    State.    IDE    Ga. 


§273b.  CHILD  NOT  TO  BE  CONFINED.  No  child  under  the  age  of 
sixteen  years  must  [shall]  be  placed  in  any  prison,  or  place  of  confinement,  or 
in  any  courtroom,  or  in  any  vehicle  for  transportation  to  any  place,  in  com- 
pany with  adults  charged  with  or  convicted  of  crime,  except  in  the  presence  of 
a  proper  ofBcial.  " 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901.  Stats, 
and  Amdta.  1900-1,  p.  450.  act  held  unconstitutional,  see  history,  16 
ante;   re-enacted  March  22,  1905,  Stats,  and  Amdts.  1906.  p.  760. 

§273c.  FINES,  HOW  APPROPRIATED.  All  fines,  penalties,  and  for- 
feitures imposed  and  collected  under  the  provisions  of  the  five  preceding  sec- 
tions, or  under  the  provisions  of  any  law  relating  to,  or  affecting,  children,  in 
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fBZTM-arSf  COUHT  HAV  COMMIT  HINOB  CHILD.  [I^.  I. 

every  case  where  the  prosecution  is  instituted  or  conducted  by  a  society  incor- 
porated under  the  laws  of  this  state  for  the  prevention  of  cruelty  to  children, 
inure  to  such  society  in  aid  of  the  purposes  for  which  it  is  incorporated. 
History:     Enacted  by  Code  Commission.  Act  March  18,  1901.  Stats. 
and  Amdts.  1900-1,  p.  450,  act  beld  im constitutional,  see  history,   £6 
ante;  re-enacted  March  22,  1S05,  Stats,  and  Amdta:  1905,  p.  760. 

§273d.  GOUKT  HAY  COMMIT  CHILD  TO  GHAKITABLE  INSTITU- 
TION. When,  upon  examination  before  a  court  or  magistrate,  it  appears  that 
any  child  imder  the  afe  d  sixteen  years  has  been  found  [1]  begging,  whether 
actually  begging  or  under  the  pretext  of  selling  anything,  or  [2]  wandering 
and  not  having  any  settled  place  or  abode,  or  proper  guardianship,  or  visible 
means  of  subsistence;  or  (3]  destitute,  or  [4]  frequenting  the  company  of 
reputed  thieves,  or  prostitutes [,]  or  houses  of  prostitution  or  assignation, 
dance  houses,  concert  saloons,  theaters,  or  places  where  spirituous  liquors  are 
sold;  or  [5]  engaged  in  any  business,  exhibition,  or  vocation  mentioned  in 
section  two  hundred  and  seventy-two;  or  [6]  in  the  custody  of  any  person 
convicted  of  a  criminal  assault  upon  it ;  the  court  or  magistrate  may,  when  it 
deems  it  expedient  tor  the  welfare  of  such  child,  commit  it  to  an  orphan 
asylum,  society  for  the  prevention  of  cruelty  to  children,  or  other  charitable 
institution,  or  make  such  other  disposition  thereof  as  now  is  or  may  hereafter 
■  be  provided  by  law  in  eases  of  vagrant,  truant,  disorderly,  pauper,  or  desti- 
tute children. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901.  Stats, 
and  AmdtB.  1900-1,  p.  460.  act  held  unconstltutfonal,  see  history,  i  5 
ante;  re-enacted  March  £2,  1S0&,  SUts.  and  Amdts.  190E,  p.  760. 

§27Se.  MINOB  NOT  TO  DELIVEB  UES8AQES,  ETC.,  TO  CERTAIN 
PLACES.  Svery  telephone,  special  delivery  company  or  association,  and 
every  other  corporation  or  person  engaged  in  the  delivery  of  packages,  letters, 
notes,  messages,  or  other  matter,  and  every  manager,  superintendent,  or  other 
agent  of  such  person,  corporation,  or  association,  who  sends  any  minor  in  the 
employ  or  under  the  control  of  any  such  person,  corporation,  association,  or 
agent,  to  the  keeper  of  any  house  of  prostitution,  variety  theater,  or  other 
place  of  questionable  repute,  or  to  any  person  connected  with,  or  any  inmate 
of  such  house,  theater,  ot  other  place,  or  who  permits  such  minor  to  enter  such 
home,  theater,  or  other  place,  is  guilty  of  a  misdemeanor, 

HIatory:  Enacted  by  Code  Commfealon,  Act  March  16,  1901,  Stats. 
and  Amdts.  1900-1,  p.  450,  act  held  unconstitutional,  see  history.  J  5 
ante;  re-enacted  March  22,  1905,  SUts.  and  Amdts.  1905,  p.  760. 

§273f.  SENDING  CHILDREN  TO  IMMORAL  PLACES.  Any  person, 
whether  as  parent,  guardian,  employer,  or  otherwise,  and  any  firm  or  corpora- 
tion, who[,]  as  employer  or  otherwise,  shall  send,  direct,  or  cause  to  be  sent 
or  directed  [,]  to  any  saloon,  gambling  house,  house  of  prostitution,  or  other 
immoral  place,  any  minor  under  the  age  of  eighteen  [years],  is  guilty  of  a 
misdemeanor. 

History:      Enacted  March  7,  1905  (Stats,  and  Amdts.  1905,  p.  74),  as 
an  addition  to  this  code  and  numbered  S273;  repealed  March  IS,  1907 
(Stats,  and  Amdts.  1907),  and  re-enacted  as  J  273C.  State,  and  Amdta. 
J907,  p.  566,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  524. 
1.     Salaa>krpp«t     andliiit     ■•■     Int*     hiB        denounc 
■alooB  to  nark  therein  commit*  Ihe  oITense       Gulstl,  - 
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§273g.    DEHORAI.  PSAOTIOSS  IN  PRESENCE  OF  CHILDREN.    An; 

person  who  in  the  presence  of  any  child  indulges  in  any  degrading,  lewd 

immoral  or  Tieions  habits  or  practices,  or  who  is  habitually  drunk  in  the  preti 

ence  of  any  child  in  his  care,  custody  or  control,  is  guilty  of  a  misdemeanor 

HIatory:     Enacted   March  21,   I9DT,   StaU.  and  AmdU.   1907,  p.  TE6, 

Kerr's  Stata.  and  AmdtB.  1906-7,  p.  521. 

§27311.  PERSON  CONVICTED  UAT  BE  COMPELLED  TO  WORK  ON 
ROADS.  In  all  prosecutions  under  the  provisions  of  either  section  two  hun- 
dred and  seventy  or  section  two  hundred  and  seventy  a,  or  section  two 
hundred  and  seventy  b,  or  section  two  hundred  and  Beventy-one,  or  section 
two  hundred  and  seventy-one  a  of  this  code  where  a  conviction  is  had  and 
sentence  of  imprisoament  in  the  county  jail  is  imposed,  the  court  may  direct 
that  the  person  so  conviiited  shall  be  compelled  to  work  upon  the  public  roads 
or  highways,  or  any  other  public  work,  in  the  county  where  such  conviction 
is  had,  during  the  term  of  such  sentence.  And  it  shall  be  the  duty  of  the 
board  of  supervisors  of  the  county  where  such  conviction  and  sentence  are 
had,  and  where  such  work  is  performed  by  a  person  under  sentence  to  the 
county  jail,  to  allow  and  order  the  payment  out  of  any  fund  available  to  the 
wife,  or  to  the  guardian,  or  to  the  custodian  of  a  child  or  children,  or  to  an 
organization,  or  to  an  individual  appointed  by  the  court  as  trustee,  at  the  end 
of  each  calendar  month,  for  the  support  of  such  wife,  child  or  children,  a  sum 
not  to  exceed  one  and  fifty  one-huudredths  dollars  for  each  day's  work  of 
such  person. 

History:     Enacted  Apiil  6,  1911,  Stata.  and  Amdts.  1911,  p.  688. 


CHAPTER  m. 

ABORTIONS. 


§274.  ADBONISTERINO  DRUGS,  ETC.,  WITH  INTENT  TO  PRODUCE 
BnSCARBIAOE.  Every  person  who  provides,  supplies,  or  administers  to 
any  pregnant  woman,  or  procures  any  such  woman  to  take  any  medicine, 
drug,  or  substance,  or  uses  or  employs  any  instrument  or  other  means  what- 
ever, with  intent  thereby  to  procure  the  miscarriage  of  such  woman,  unless 
the  same  is  necessary  to  preserve  her  life,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  two  nor  more  than  five  years. 

Hlatory:     Enacted  February  11,  1872,  founded  on  g  1,  Act  May  20, 
1861,  Stats.  1861,  p.  688. 

ABORTION— FURNISHING  OB  ADMINI8-  5.  Same— Competent  evidence  as  to  preg- 
TERING  DBUGS.  nancy. 

1,  Absolute    knowledge    of    pregnancy —  g.  Same — Corroboration  of  woman's  tea- 
Unnecessary  to  criminality.  timony — Accomplice. 

^'  ^"lew"  "'  ^""""""^  abortions-Evi-  ^    Same-Same-Aa  to  method*  employe.l. 

3.  Criminality    of    furnishing    drugs    to  8.  Same— Same— Necessary  when,  and  as 

woman.  *<"'»'"'■ 

i.  Evidence  —  Burden     of     establishing  9.  Same — Kvidence  of  defendant's  pater- 
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IPt.l 


1  of  cbild  be- 
fore jury. 
11.  Same — Same — Statements    of    defend- 

12, 13.  Indictment  or  infonnation — Sufficiencj 
of. 

14.  Marriage  of  noman  after  pregnancy — 

Ab   affecting   ber   competency  as   a 

15.  Subsequent    pregnancy — Setting    aside 

verdict  of  conviction. 

16.  Verdict  of  manslaughter. 

1.     AbB*lBle    kneirlFtee    o(    9r*K"*fT — 

I'naeccaani-y  to  trtmamlltr- — It  la  held  that 
absolute  knowledge  of  pregnancy  Is  unnec- 
essary to  the  cotnmlsalon  of  the  offense,  and 
that  a  suspicion  only  Is  sufflclont  to  meet 
the  requirement  of  the  statute,  that  the 
medicine  was  furnished  with  the  Intent  to 
cause  a  miscarriage  by  a  pregnant  woman, 
—People    V.    Richardson,    161    Cal.    558,    120 


:.   20. 


k^aa  of  pro^nrtnj 

"MBBni 


ivl~ 


lether 


lablishlng  that  abortion  i 
easary  la  alllrmatlve  der< 
proposition    Is   to   be   nega 


witness,  on  whom  offenae  Is  alleged  to  have 
been  committed,  not  only  tact  that  she  was 
pregnant,  but  also  all  circumstances  lending 
to  show  that  condition. — People  v.  Josselyn, 
39  Cal.  JS3.  SBS. 

as   affecting    her  competency   as   a  witness, 


S.     Sbi 


her  evidence  Is  not  required  to  a 
victlon. — Stale  v.  Smith.  99  low 
Am.  St.  Rep.   219,  225,   fiS  N.  W. 


of   won 


1   whor 


regularities  a  specialty.  Appointments  by 
mall,"  and  gives  his  business  address,  cards 
showing  this  are  admissible  In  evidence  In 
prosecution  for  unlawful  attempt  to  pro- 
cure mlscarrllge  of  woman,  thereby  causing 
her  death,  as  tending  to  show  that  such 
person  held  himself  out  as  one  whose  busi- 
ness It  was  to  procure  abortions. — Common- 
.wealth  V.  Barrows,  176  Mass.  17,  18,  79  Am. 
St.  Rep.  296,  297.  5S  N.  B.  830. 

As  t*  eTidcBce  la  aboFltao  caaea,  see  pars. 
4-11,  this  note. 

S,  CriBlnallty  of  tnnlaklBK  draga  to 
wonan, — One  who  furnishes  drug  to  woman, 
and  urges  and  directs  her  to  take  It  (or 
express  purpose  of  producing  abortion,  and 
she  accordingly  takes  It.  this  Is  knowingly 
using  and  causing  to  be  used  by  Mm  a 
mesns  for  purpose  of  unlawfully  causing 
miscarriage  and  abortion,  and  Is  directly 
and  distinctly  within  words  and  Intention 
of  statute:  and  defendant  can  not  Insist  that 
his  conduct  amounted  only  to  soliciting  her 
to  do  act  herself.— Jones  v.  State,  70  Md. 
32S.  14  Am.  St.  Rep.  3S2,  S03,   17  Atl.   89. 

4.  Kvldroec  —  Burden  af  establlaklBg: 
abortloB    reaia    oa    nhoni, — The 


ethod  to  which 
she  testldes  as  having  been  employed  to 
produce  abortion,  but  It  will  be  sufficient 
If  she  Is  corroborated  by  other  testlmon)-, 
tending  to  show  attempt  by  defendant  to 
produce  abortion  in  any  manner.— People 
V.  Josselyn,  29  Cal.  392,  400. 


a     Saw 


1  for  a 


V  Itkra 


and  a 


duce  abortion.  If  only  evidence  Is  testimony 
of  woman  on  whom  offense  Is  alleged  to 
have  been  committed,  such  testimony  must 
be  corroborated  In  respect  to  some  of  mate- 
rial facte  constituting  elements  of  the 
crime,— People  v.  Josselyn,  39  Cal.  293,  397. 
».  Sane — ETldeaee  defeadaufa  pateralt; 
of  eblld — Such  evidence  was  admissible  as 
tending  to  show  inducement,  and  where  the 
i^uting  witness  was 


t  the  t 


ipllor 


place.  In  the 

having  sexual   Intercourse   with   any   other 

man,  it  was  not  prejudicial  to  allow  her  to 

testify,  in  answer  to  a  direct  question,  that 

the  defendant  was  the  father  ot  the  child. — 

People  v.  Richardson,  1«1  Cal.  BSl,  120  Pac. 

20. 

lO.  Saaie  — SaBBF  —  ProdnetloB  at  ekIU 
before  tke  Jar)- .—It  was  held  proper  to  allow 
the  prosecuting  witness  to  bring  the  child 
with  her  when  she  took  the  witness  stand, 
so  that  the  Jury  might  see  and  compare  Its 
appearance  with  that  of  the  defendant  In 
determining  Its  paternity,  and  as  corrobora- 
tive evidence  of  testimony  that  It  was  born 
fully  matured  and  perfect, — People  v.  Rich- 
ardson.  181  Cal.  581,  120  Pac,   20, 


0  establish  fact  that 


crime    of    attemptln 
It   is   competent   to 


lal  of  one  Indicted  tor 
f  to  produce  abortion, 
prove    by    complaining 


120  Pac.  20. 
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la,  I>4letB«Bt  n  lafornatiui  —  SnB- 
vIcBcr  v'' — Id  an  Indictment  charKitis  de- 
fendant with  havIiiK  lelonlouBly  Introduced 


14.     Marrlaxc  of  Troum  attrr  prcKnaiiey 


with  Intent  to  produce  miscarriage,  It  iB 
■ufficlent  to  charge  that  Instrument  was 
telonlously  bo  Introduced,  without  showing 
what   kind  of  wound   It   produced   or   what 


ecludt 


I    show 


Ini 


knd    it 


woman's  life.  It  Is  not  Incumbent  upon  Btate 
to  go  further.— Rhodes  t.  State.  13»  Ind. 
l»»,  16  Am.  St.  Rep.  429.  27  N.  B.  866. 

IS.  Information  charging  that  the  de- 
fendant used  certain  instruments  upon  one 
A.  who  was  then  and  there  a  pregnant 
woman,  with  Intent  to  procure  a  miscar- 
riage, would  be  improved  by  alleging  the 
Instruments  were  used  "upon  the  body"  of 
upon  the 


that  such  pregnancy  existed  prior  to  her 
marriage,  and  at  the  time  the  medicine  was 
prescribed  tor  the  purpose  of  producing  a 
miscarriage— People  v.  Richardson,  1«1  Cal. 
GfiO,  120  Pac.  20. 


Terdlet    •#    ■ 


ol  guilty,  where 
0  Justify  the  Jury 
reasonable   doubt. 


lody" 


>ubt 


14.  Verdict  ol  uimsIanKhleT. — Under  a 
charge  of  murder  by  attemptlne  to  procure 
an  abortion  a  verdict  ol  manslaughter  may 
be  returned  and  will  be  upheld,— People  v. 
Huntington,  B  Cal,  App.  812,  619,  97  Pac.  i«*. 


Lnd  what  defendant  might  readily 
have  understood  1o  have  been  meant  by  the 
lanfiuage  used  and  Is,  therefore,  sufllclent. — 
People  V.  T.  Wah  Hlng,  IB  Cal.  App.  135, 
114  Pac.  4ie. 

§276.    SUBHITTINa  TO  AN  ATTEMPT  TO  PRODUCE  BaSOABRIAOE. 

Every  woman  who  solicits  of  any  person  any  medicine,  drug,  or  substance 
whatever,  and  takes  the  same,  or  who  submits  to  any  operation,  or  to  the  use 
of  any  means  whatever,  with  intent  thereby  to  procure  a  miscarriage,  unless 
the  same  is  necessary  to  preserve  her  life,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  five  years, 

1  i  I,  Act  May  20, 


CHAPTER  IV. 

CHILD-STEALING. 

I  278.  Definition  and  puniehmcnt  of  ebild-stealing. 

§278.    DEFINITION     AND     PUNISHMENT     OF     CHILD  ■  STEAUNO. 

Every  person  who  maliciously,  forcibly,  or  fraudulently  takes  or  entices  away 
any  minor  child  with  intent  to  detain  and  conceal  such  child  from  its  parent, 
guardian,  or  other  person  having  the  lawful  charge  of  such  child,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  twenty  years, 

Hlatory:  Enacted  February  14,  1ST2.  founded  on  i  2  Act  April  19, 
1866,  Stata.  1S66,  p.  131;  amended  March  11,  901,  Stats,  and  ADidts. 
1900-1,  p.  269. 

CHILD-STEALING. 

1.  Information — When  good. 

2.  Evidence  —  Sufficiency  —  Detention     and 

concealment — Conflicting   evidence. 

3.  Same  —  Same  —  Concealment    alone    not 

snfficient. 

4.  Same  —  Same  —  Intent  —  No    conflict  — 

Question  of  law. 
5, 6.  Female  eliild  aecompanjing  of  ber  own 
volition. 


1.     iDdlctBteiit  or  iBforn 


of     I 


t  Ion — SnOielpBey 

wnich  charges  the 
to  take  and  entice 
away  two  children  under  the  age  of  twelve 
years,  with  attempt  to  detain  and  conceal 
them  from  person  having  their  lawful  cus- 
tody, Is  good  under  this  section. — People  v. 
Milne,  SO  Cal.  Tl.  12. 

2.  EvIdFBce  —  SnmclcBey  of*~OelntloB 
■■d  caarcalment — CaaaietlBK  rvldeBn'.-~In 
a  prosecution  under   this  section,    it  is  not 
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inoueh  to  aboiv  tli 
a  conceal  the  min 
be  accompanied  wl 
and  both  must  exli 


.  but  the 


e  found  by  th< 
in  order  to  conatltuie  an  otlenee  uii' 
a  Rtalnte.  The  matter  of  Intent,  bot) 
detention  and  concealniient,  la  madi 
jtlon    of   fact,   under   thi 


on*  of  the  esaentlBl 
he    proven    thereunder, 
further,  to  prove  that  thi 
t  with  Intent. 


]  this 


est!  or 


of  fac 


Is  t 


lectlon  with  all  the  other  Urcum- 
:ancea  In  the  case:  and  while  It  li  the 
ecullar  province  of  a.  Jury  to  find  upon  the 
icl  of  Intent,  and  their  flndlng  thereon  la 
enerally  conclusive,  yet  this  conclusjve- 
B3S  ezlBta  only  when  the  evidence  bearing' 
pon  Intent  <when  the  Intent  Is  made  a 
uestlon  of  tact)  Is  such  that  the  Jury  were 
arranted  In  reasonably  Inferring  there- 
'om  the  existence  of  the  particular  Intent 
lade  necessary  by  the  law  to  be  found  by 
lem  In  order  to  support  their  verdict.  This 
I  true  when  the  evidence,  even  though 
leaser.  Is  yet  sufficient  if  believed  by  the 


t  their 


ndlng 


I    when 


sufflcl' 


.    but 


inflicting 


evl- 


People   T.    Black,    I4T    Ci 
0I». 

S.  SBBe— Sane— Cob  eealMMt  alou  Bot 
iMeltBt, — "Now.  while  It  la  true  that,  In 
compliance  with  the  promise  made  to  the 
Elrl  Dottle  not  to  aisclose  her  abldlngr- 
place,  he  deceived  her  mother  when  she 
ight  information  from  him  as  to  where 
her  daughter  was,  still,  taking  this  as  evi' 
dence  tending:  to  prove  concealment  under 
itatute,   It  WBB  only  proof  bearlns  on 


laments  n 

It    waa    easenllal, 
Irl  was  taken  by 


her.  but  to  detain  her  from  her  mother." — 
People  T.  Black,  ItT  Cal.  4K.  US,   SI   Pac. 

i«e9. 

4.  SiiBBc  —  Same  —  latcat  —  No  eoBfllet 
— QaeatlfiB  of  law, — When  there  Is  no  con- 
filct  in  the  evidence,  »nd  ^1  the  evidence 
which  was  before  the  Jury,  and  from  which 
they  found  upon  matter  of  Intent,  la  before 
the  court,  there  la  then  presented  a  ques- 
tion of  law,  whether  such  evidence  was 
suOlclent  to  sustain  the  finding  of  specific 
Intent  which  the  Ian  requires  shall  exist 
In  order  to  constitute  the  offense  of  chlld- 
Bteallns.— People  v.  Black,  ItT  Cal.  4IS,  iSt, 
Bl  Pac  10t». 

5.  Female  child  aeeonpanylaB  of  kep 
oWB  volltlOB,  under  thirteen  years  of  age.  Is 
Immaterial  In  a  prosecution  under  the  above 
section. — People  V.  Torres,  —  Cal.  App.  — . 
192  Pac.  ITE. 


t.     The 


"Bo    far    as    we 


30.    SI    Pac. 


Is  the  basis  of  the  Information  he: 
not  been  passed  upon  by  any  of  t 
pellate   courts   of   this   state.      Still. 


llei 


the 


iched   1 


have  seen,  supported  by  both  princlpli 
the  weight  of  authority  of  the  cour 
other  Jurisdictions."— Citing  State  v.  Bran- 
denberg.  332  Mo.  SSI,  11  1~  R.  A.  (N.  8.) 
S4S,  13*  S.  W.  G19;  Oould  v.  State.  Tl  Neb. 
lEl,  as  N.  W.  6»1;  Kec  T.  Blswell.  S  Coi 
C.  C.  »7B. 


CHAPTER  Y. 

BIGAMY,  INCEST,  AND  THE  CRIME  AGAIN8T  NATUBB. 


^  281.     Biftamy  defined. 

1 282.     Exceptions. 

t  283.     PimiBliment  of  bigamy. 

I  284.      Marrying   a    husband   or 

otber,  punislimeiit. 
I  2S6.     In  cent. 


f  288.    Lewd    and    lascivious    conduct    ^ 

child.     Felony. 
I  2S3a.  Pellatio  and  eunnilingus  felonieg. 


%  281.  BIOAMT  DEFINED.  Every  person  having  a  husband  or  wife  liv- 
ing, who  marries  any  other  person,  except  in  the  eases  specified  in  the  next 
section,  is  guilty  of  bigamy. 

History:     Enacted   February  14,   1S72,  founded  on  1131,  Criminal 
Practice  Act.  SUts.  1S60,  p.  244. 


1.  Bigam; 


BIGAMY, 
in  another  state — Completion 


2.  Sam< — Extraterritorial   lorce   of  laws. 

3.  Same — Indictment    should    b«    found, 

where. 

4.  Same — Venue  of  crime. 

5.  Same — Where  pimishable. 
4.  DcGnitios — "Husband." 


7.  Guilt  or  innocence  of  accused. 

8.  Gist  of  offense — Validity  of  firat  mar- 

9.  Same^-Failure  to  prove  first  marriage. 

10,11.  Same — Second  marriage. 

12.  Same — Where  first  marriage  invalid. 

13.  Jurisdiction     to     determine     dispnted 

14.  Dp fenBes— Belief   that   first   wife   was 
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•  3B1 


;.  Bame;— Belief     that     flnt    vife     wu 

diybreed. 
I.  Same — Honest    belief    that    defendant 

irag  not  married. 
'.  Same — Mistaken  belief  that  first  m&t- 

riage  was  Toid. 
\.  Same — Plea  of  duresa, 
I.  Evidence — As  to  admisaibiUtj  of. 
.  Same — Admissions  of  defendant. 
I.  Same — Cohabitation. 
i.  Same — Oenera)  lepntation  of  first  mai- 

I.  Same — Jndgment  of  divorce,  when. 

i.  Same — Manner  of  intercourse. 

'.  Same — Of  first  marriage. 

I.  Same — Same — First  wife  still  living. 

I.  Same — Same — Otherwise  where  solem- 
nization and  ceremony  not  required. 

I.  Same — Presumptive  evidence,  incom- 
petent for  what. 

..  Same — Presumption  of  innocence. 

I,  Same — Reputation  is  incompetent. 

I.  Indictment    and    information — As    to 


34, 35.  Same — Same — Date  and  place  of  first 
marriage. 

36.  Same — Same — Knowledge    of    legality 

of  first  marriage. 

37.  Same — Same — Second  marriage. 

38,  30.  Same — Matters  of  defense — Exception 
embodied  in  aubd.  1,  t  2S2,  post. 
40.  Same — Same — Exceptions  embodied  in 
.  Bubd.  E,  I  282,  post. 
il,  42.  Same— Sufficient  when. 

43.  InstructioDB — What  properly  refused. 

44.  Marriage — Consent     followed     by     oo- 

babitation. 

45.  Same — No  form  necessary. 

a.  Same — Sufllcient  to  support  charge. 
1.  Blaaair  Ib  nnatkrr  atatc — CoBplctlon 
of  rrlne. — If  person  liHVlns  huebund  or  wife 
llvlne  in  this  state  Koea  Into  another  state 
and  marries  again,  the  crime  at  bigamy  is 
completed  by  such  second  marriaBe.  and 
the  place  where  such  second  marriage  oc- 
curs li,  undoubtedly,  the  place  where  the 
crime  la  committed,  within  the  meaning  of 
the  criminal  law.  Hence  he  must  be  In- 
dicted and  tried  for  blg-amy  In  the  state 
where  such  second  marriage  took  place. — 
Note  9S  Am.  Dee.  1E7. 

— One  state  can  not  enforce  the  criminal 
laws  of  another  state,  nor  punish  crimes 
committed  In  or  agalnat  another  state.  The 
criminal  laws  of  a  state  have  no  force  be- 
yond it»  territorial  limits. — State  v.  Hall, 
in  N.  C,   SOB,   41  Am.  St.  Rep.  8i8,   28  L,   R. 


■on  V.  Commonwealth,  8C  Ky.  Its,  i  Am.  St. 
Rap.  219,  G  S.  W.  3SG:  People  V.  Kosher,  1 
Park.  Cr.  Rep.  (N.  T.)  I»5. 

See    note,    9    Am.    St.    Rep.    M9. 

4.  Snme  —  Vcnne  of  crtnc. — If  married 
man  goes  Into  another  state  and  marries 
there,  and  the  parties  come  within  this 
state,  the  law  of  this  state  does  not  punish 
cohabitation  here  under  a  bigamous  mar- 
riage; the  oiTense  committed  Is  not  an  ot- 
lenae  against  the  laws  of  this  state,  and 
there  can  be  no  conviction  of  bisamy  In 
this  state.— Note  93  Am.  Dec.  2E7:  State  v. 
Cutshall,  110  N.  C.  53B,  IS  L.  R.  A.  110, 
IE  S.  E.  261. 

5.  Samo^Wkere  poBlahable. — In  some  of 
the  slates  it  Is,  by  statute,  made  punish- 
able for  a  peraon.  who  is  married,  to  marry 
another  peraon.  If  former  husband  or  wile 
is  then  living,  or  to  continue  to  cohabit 
with  such  second  husband  or  wife,  without 
regard  to  the  state  or  country  where  such 
second  marriage  may  have  been  contracted. 
In  a  state  where  the  legislature  has  never 
enacted  auch  statute,  the  oltense  consists 
alone  of  the  second  marriage,  and,  like  any 

to  be  made  punishable  by  Its  laws. — John- 
son V.  Commonwealth,  86  Ky.  122,  »  Am.  St. 
Rep.  ie«,  a  e.  w.  tts. 

t.  DeflaliloB  —  "HiiBbaad'*  Interpreted. — 
People  V.  Hovey,  G  Barb.  IK.  Y.)  117. 

7.  Gain    or   InnoecBPc    of   apcnsed    party 

depends  upon  legality  of  the  flrat  marriage. 
— Reglna  v.  Wlllahlre.  BO  L.  J.  M.  C.  57.  6 
Q.  B.  DIv.  S88,  n  Cox  C.  C.  G41,  JO  Am.  U 
Reg.  N.  S.  717;  Breaky  v,  Breaky,  2  Up.  Can. 
(Q.  B.)   153. 

See  par.  S,  this  note. 

8.  Gtst  of  altna* — Validity  ot  Ximt  aar- 
Tl««e.— Glat  of  oftenae  qonaists  of  entering 
Into  second  marriage  while  a  valid  flrst  one 
exists.  If  a  former  marriage  la  void,  a  sub- 
sequent marriage  by  one  of  the  parties  to  a 
third  peraon  la  not  bigamoua.— See  Ark. 
Halbrook  v.  State,  34  Ark.  511.  36  Am.  Rep. 
IT.  Me.  Slate  v.  Hodgskins,  19  Me.  IS6,  36 
Am.  Dec.  742.  HIeh.  People  v.  L,ambert,  5 
Mich.  349.  72  Am,  Deo.  49;  People  v.  Brown. 
3«  Mich.  339,  22  Am.  Rep.  G31,  1  Am.  Cr. 
Hep.  72.  N.  -V.  People  V.  Case,  14  Hun  603. 
Oklo.  Shafher  V.  Stale.  20  Ohio  I.  VI.  Stale 
¥.  Horn.  43  VI.  20.  Vm.  O'Nell  V.  Common- 
wealth. 17  Qratt.  632.  W.  Va.  State  v. 
Goodwin.  14  W.  Va.  334.  Van.  Breaky  v. 
Breaky,  i!  Up,  Can,  (Q,  B,)  353.  EmtC,  Rex 
V.  Butler,  Russ.  &  Ry,  61. 

•.  Sane^Fallnre  to  prove  lirat  narrlase 
valid  by  the  lex  loci  contractus  Is  fatal  to 
the  case  of  the  prosecution. — Ala.  Parker 
V.  State.  77  Ala.  47.  Ga.  King  v.  State.  40 
Ga.  246.    Iowa.  State  V.  Hughes,  SS  Iowa  165. 


.   59,  10  S.  E.  602. 

S.  Sawc  —  ladtctMCat  nkanM  be  found, 
wkerc. — An  indictment  for  bigamy  must 
always  be  found  within  the  Jurisdiction 
where  second   marriage  took  place. — John- 


Mine 


.    State 


.    Johns 


476,  481,  93  Am.  Dec.  241.      N.  C.  Stai 


V, 

son 

,    2 

Ir 
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SOS.     E>K.  Sorinshlre  v.   Scrimshire,   t  Hag.  and     no    defense     to    charge    of    bigamy. — 

Const.  370.  Medrano   v.   State,   31   Tei.   Cr.   Rep.    214,    40 

10.  Sa>e   —   Secand   .aniave    an    India-  Am.  SI.   Rep.  7TB,   12  S.   W.   684. 

pensable  element  of  the  oRense. — Ala.  Begg  j|^      Sbb* Plea    at    dareaa. In    prosecu- 

V.    State.    GE    Ala.    108;    Brewer    v.    State,    E9  fig„    f„p    bigamy,    defendant    can    not    plead 

Ala.    101.     Mle*.   People   v.   Brown.   34   Mich.  dureee  to  avoid  a  prosecution  tor  seduction 

339.     N.  V.  Hayea  v.  People,  16  N.  T.  39.  33  when  he  married  the  second  time.— Medrano 

Am.  Doc.  364.  V.   State,    at   Tei.    Cr.    Rep.    214.    40    Am.    St. 

11.  The      second      marriage      must     occur  Rep,  77E,  23  8.  W.  684. 

within    the    territorial    Jurisdiction    o(    the  „_     BTldeaee— Aa    ta    adala-lbllltr    al.— 

slate;   If  the   overt  act   Is  comralttea   in  an-  Evidence      admlaalble      in      prosecution      (or 

other   slate,   although   the   flral   spouss   re-  bigamy.— Commonwealth     v.     Hayden.     ISl 

sides    In    this    state    at    the    time,    and    the  M,,ga    ^^j    ^j  j^^^,    gj    jt,p    ^,g_  ,,j    jg  l.  R. 

married  couple  subsequently   return   to   this  ^    j^g^  jq  jj_  j.^  j^g^ 
state,    a    grand    }ury    of    this    stale    has    no 

power  to  Inquire  into  such  oftense,  and  the  *»■     Sam^—AdialaBlaaa    ot    dctendaat    are 

courts    no    Jurisdiction    to    try.    and    inflict  "«  competent  evidence  to  establish  the  flrst 

i)unishment  for.  such   oftense;  and  on  pres-  marriage.— People  v.  Jones,  31  Cal.  665,  566; 

cntation  ot  an   indictment   showing  fact    or  People  v.  Thrall,  EO  Cal,  415.     Coaa.  State  T. 

as  soon  as  (act  Is  disclosed  In   the  proceed-  Rosweil.  6  Conn.   446,      Ml...  State  v.  John- 

ings.  that  second  marriage  occurred  outsid.  ■<'"■   "  «"">■   "«■    "   *»■   Dec.    241.      K.   Y. 

this   atate     it   Is    the    duty    o(    the    presiding  People    v.    Humphrey,    7    John,    314.       Eag. 

Judge  to  dismiss  the  cause  oY  his  own  mo-  RsKlna   v.    Savage,    13   Cox   Cr.   Caa.    ITS.    14 

tlon— Bee.  ante,   f  4,  note   par,   19.  and  ante  "<»»«   ="«■  ReP-   «"- 

i  27  and  note.  See,  note,  S3  Am,  Dec.  254. 

IS.      Same — Where    flnt    ■arrlacc    lD*nlld  31.     Unless  admission  Is  Incidental  to  co- 

by  the  laws  of  the  place  where  contracted,  habitation,  it  Is  not  sufficient  to  prove  first 

it  is  Invalid  everywhere,  and  a  prosecution  marriage.— People  v,   Lambert,  E   Mich.   349, 

can  not  be  predicated  thereon, — See  Hutch-  73  Am.  Dec,   49,      See  Reslna  v.   Flaherty,  t 

ins  V.   Klmmell,    31    Mich,    131.    18    Am.    Bep,  Car,   &    K.    762,    SI    Eng.    C.    L.   761;    Regina 

IS4;    Paris    v.    Cooper,    31    Up.    Can.    (Q,    B,)  v.    Savage.    13    Cox    Cr.    Cas.    178,    14    Moak 

182.  Eng,  Bep.  633. 

IS.     JarlBdlellaa     to     deterailBe     dtapDlcd  23.      same — Cohabitation  can  not  be  shown 

■aarrlage^A  Justice  of  the  peace  or  a  police  for  purpose  ot  establishing  flral  marrlase,— 

magistrate  may  determine  aa  to  a  disputed  People    v,    Anderson.    26   Cal,    129,    131,      See 

marriage,  where  such  determination  is  nee-  WlUlama    v.    State,    44    Ala.     34;    Brown    v. 

essary   to  the  finding  ot  the   guilt  or   Inno-  State,    52   Ala,    340;    Moore    v.    State,    7    Tex. 

cenre   ot  a   person   on    trial. — People   ex   rel.  Ct.  App,  608, 

Lichtenstein    v,    Hodgson.    126   N.   Y.    647,   27  --«_^             .             ... 

-,    _      --  a»-     Same — Gearral    npntc   oi   lint    auir- 
riage— In    prosecution   for   bigamy,    general 

H.     Defeaaea— nrllet   that  flrst   wife   waa  repute  ot  first  marriage  is  admissible  as  cir- 

d,«d._ln    prosecution    for    bigamy,    deten-  cumatance  tending  to  show  marriage,- Peo- 

danfs  bona   tide  and  reasonable  belief  that  pia  v.  Hartman,  130  Cal.  487.  439,  61  Pac   823 

flrst  wife  was  dead  at  time  of  second  mar-  _,       ~^„, ,..j ,      -   ., 

rlage    does    not    entitle    him    to    acquittal,—  ,  ="•  „"!"'"?"■'■'  "'  """*•  ■">■*--- 

Commonwealth    v,    Hayden.    163    Mass,    4B8.  I'^S     TJ     "    ^^         S   '?='■   "   \"'»«'"f"^    "f 

"67     47    Am     SI     Rep    168     470     28   L     R    A  ^1™"^="    eatabllshlng    flrst    marriage    Is    not 

>ie'  jn  w    r    eiu         '          '          '             •       ■       ■  admissible    In     evidence    against    defendant 

318,   40  N,    E.   8*6,  ^^   p^^^^    ^^^   matters   adjudicated    thereby. 

IB.     Same — Bellet  that   Aral  vilfe  naa  dl-  It   appeal    Is    pending    from   such   judgment. 

Tomd. — In    prosecution    for   bigamy,   deten-  — People  v.  Beevers.   99  Cal,  286,  290.  9  Am. 

danfa     honest     belief     that     he      had      been  Cr.   Rep,    139,    13    Pac,   844, 

divorced  from   flrat  wife  before  second  mar-  _, „ .     ■    . 

,,.,. ,. ».  ,„.„..  .h.„»  ,».,,„.,.  „s.."r.*7.~™my"„rr„rr.n-;'.; 

admissible    in    mitigation    ot    punishment. —       .,    ,_, >.   .  j   .      ,      .  ^    ... 

ltu...ll    .-    S..t..    at    Ark.    I!«,    m,    7.    A^.  °J„'";'7         ,r     7    t     ""''"•\   "'    »" 

SI.  «.,.   I..   <>  S.   W.   III.  .,„,   ,„    .„„,^,    ^    cor„Bor."   ,'.,""ny 

19.      SniBt — HOBPst    belief   that   detendaat  of     prosecutrix     as     to     actual     marriage. — ■ 

rrmn     nel     marrlrd.   —    In     prosecution     for  Hayes  v.  People.  25  N,  T.  390,   81  Am.  Dee. 

bigamy,     where     second      marriage     Is     ad-  364,   366, 

mitted.    defendant's    honest    belief    that    he  ^     same  —  O*    flrst     marrlazr    must     b« 

,iad    not    been    married    to    the    woman    who  established  by  strict  proof.  In  order  to  sup- 

"^?"=?i;~''?,'i'*  "■  ""'"""^"'   ''"  *^''^-  *"■  chrrgVTb!yrmy""^sie"M'lV"Hu^^^^^ 

491,    62    Pac.    823.  Klmmell,  31  Mich,  126.  111.  IB  Am,  Hep,  164, 

IT.     Snm« — Hlatakea  belief  tbat  flrat  mar-  MIbb.     State    v,    Johnson.    11    Minn.    376.    93 

rlBce  waa   void, — Defendant's   mistaken    be-  Am,  Dec.   241.     N.  Y.    Clayton   v.   Warden,   4 

Uet  that  hia  flrat  marriage  was  void  at  time  N.  Y.   131.      En*.    Regina   v.  Sovace,    11  Cox 

of  bis  second  marriage.   Is  mistake   ot  law.  Cr,   Cas.  178,  14  Moak   Eng,   Rep,   612. 
S7S 


Digitized  by  Google 


Tit.  IX,  ck.  V.l  BIQA.1M  Y- 

17.     It  must  not  only  be  prov 
valid   I 


JURISDICTIOK- 


INDICTMBNT. 


•  2SI 


'  the  place  nrhere 
iracted.  but  tt  must  be  ahown  that 
marriage  ceremony  was  performed  by  per- 
son duly  authorized  (or  that  purpose; 
proof  should  be  made  of  alleged  authority 
of  otBclatlns  mlnlater, — See  Me.  State  v. 
Hodgsklna,  19  Me.  lEG,  3S  Am.  Dec.  741. 
N.  C.  State  v.  Bray,  IS  Ired.  tSR.  Vt.  Stat* 
V.  Horn,  43  Vt.  10, 

38.  Sane — Sam* — FInt  wlte  atlll  Helms 
at  time  ot  eecond  marrlase  must  be  shown 
by  prosecution.  Burden  of  ahowlnB  that 
she  was  dea.d  doea  not  shift  to  defendant, 
under  any  circumstances  short  of  positive 
proof  that  Bhe  was  living  at  that  time. — 
Reglna  v.  Wlllehlre.  SO  U  J.  U,  C.  57,  6 
Q.  B.  Dlv.  1SG,  14  Cox  C.  C.  541,  10  Am.  L. 
Reg,  N.  S.  717. 

39.  Sbb*  —  Saa«  —  Otkeiirlae  wkere 
••IvBBlaMtloB  and  eeremoBy  not  reqalred  to 
make  valid  marriage. —  See  Sharon  v, 
Sharon.  7E  Cal.  1,  16  Pac,  3*5;  and  Farley 
V.  Farley,  14  Ala.  GOl,  33  Am.  St.  Sep.  141. 
10  Bo.    E4«. 

See  Kerr's  Cyc.  Civ,  Code  (Id  Ed.),  g|  33, 
G7,  T>,  and  notes, 

50,  9a^«^  PreaamtMlTP  cvldeace^lB- 
«Bpet«t  to  establish  Ilrst  marriage.  Peo- 
ple are  not  to  be  convicted  of  felony  upon 
legal  presamptlons, — vim.  Oreen  r.  State. 
21  Fla.  403.  GS  Am,  Hep,  70,  Me.  State  v. 
Hodgaklns,  19  Me,  155,  38  Am,  Dec.  741. 
Wis,  Weinberg  v.  State,  ifi  Wis,  3T2.  C«». 
Breaky   ».   Bresky,    2   Up,   Can.    (Q,    B.>    353. 

Aa  to  preaUBptlok  and  bnrdea  of  proof 
in  trials  for  bigamy,  see   5  Cyc,   698. 

51.  Sane  —  Frcannptlon  ot  lanoecncr. 
which  attaches  to  every  one  accused  of 
crime  until  his  guilt  la  establlBhed  by  legal 

s  all  other  presumptions. 


1  l(  I 


with  t 


lags. 


:an.    (Q.   B,>   667, 
As   tB   repntallOB 

idmisaible  as  lending  to  prov 
:lon.  see  5  Cyc.   701. 

S3.  IndletmrBt  BBd  Inforai 
leoeiHBry   BVcmcBta. — In    an    li 

nformatlon  charging  bigamy 
lecesaary  to  set  out  either  tl 
)r  drat  marriage;  It  Is  sufflcl 
ihat  II  was  valid  at  place  wher 


and  plare  at  flrat 
BiarrlBce. — An  Information  tor  bigamy  need 
not  atate  at  what  place  defendant  first  mar- 
ried.—People   V.   Gleaea,    fil   CaL    (3,    (4. 


3E.  It  Is  Immaterial  when  or  where  the 
first  marriage  took  place  If  the  defendant, 
at  the  time  of  (he  second  marriage,  had  a 
wife  living,  and  an  IntDrmaClon  Is  not  de- 
fective In  not  alleging  such  date  and  place. 
— People  V.  Priestley.  17  Cal,  App,  176,  118 
Pac.   »EE, 

S6.     Saaie — Sbhic — Kaowledge   of   leicBlltr 

mt  grat  Btarrlage A  second  marriage  under 

an  erroneous  asaumptlon  that  the  Ilrst  mar- 

dlssolved.  la  not  even  a  defense  to  the 
charge  ot  bigamy,  much  less  need  It  be 
alleged  In  the  Information,  —  People  v. 
Prieatley.  17  Cal,  App.  177,  118   Pac.   966. 

87.  Sawe— Saaie — Second  Buirrlage  being 
Indispensable  element  of  offense.  It  should 
be  set  out.  with  full  particulars  as  to  time 
and    place,    and    It    should    be    averred    Ihat 


1   there 


t  It   Is 


lawful, — Se 
S8.     Saat 
embodied 


.   PI.    ft   Pr,    3X6. 


■Bbdivl 

rreptlon 


tlved.  but  constitutes  merely  matter  of  de- 
tense,  to  be  relied  on  and  proved  by  the 
defendant,  —  People  v.  Priestley,  17  Cal. 
App.   17G.    118   Pac,    96G. 

3S.  In  an  Information  charging  the 
crime  ot  bigamy  hereunder,  the  exception 
embodied  In  subdivision  1  of  section  S31, 
Penal  Code,  not  being  an  exception  In  the 
enacting  or  prohibitory  clauae  of  the  act 
defining  the  offenae,  but  being  a  proviso  or 
qualification  In  a  separate  substantive 
clause,  need  not  be  negatived. — People  v. 
Priestley,    17    Cal.    App,    174.    118    Pac.    965. 

40.     SBHe — Same — Bzceptlon  CBibodled   IB 


will  prevail.— ^^ee  Case  v.  Case,  17  Cal,  698, 
People    V.   Anderson.    16   Cal.    119.    133. 

S2.  Sane — RepalatlaB  la  iBeoaaDateat  to 
establish  first  marriage. — See  Fla.  Burns  v. 
Bums.  13  Fla.  339.  Tea.  Stewart  v.  Slate, 
7  Tex.  Ct.  App.  316.  Fed.  Jalnea  v.  Hon- 
nen.  66  IT.  8.  (14  How.)  663,  306.  16  U 
ed.  T70.  Caa.  Bresky  v.  Bresky.  2  Up.  Can. 
<Q.  B.)  153;  Doe  v.  McWIUiams.  3  Up. 
165;    Reglna    v.   Smith,    14    Up. 


fort; 


;   bigar 


charged  directly   that   the  for 


embodied     in     subdiv 


.   the 


231. 


noted  with  reference  to  the  exception  of 
subdivision  1.— People  v.  Priestley,  17  Cal. 
App.   177.    118   Pac.   966. 

(or  bigamy  Is  sufficient  where  parties 
agreed  to  be  husband  and  wife,  and  co- 
habited and  recognized  each  other  as  such. 
It  Is  of  no  consequence  whether  person 
offlclatlng  waa  clergyman  or  not.  If  de- 
fendant had  then  a  wife  living.— Hayes  v. 
People.   15  N.    Y.    390.    8!    Am.    Dec.    JS4. 

43.  Where  the  Information  substantially 
follows  the  language  of  the  statute,  and 
Is  a  substantial  compliance  with  section 
960  (subdivision  1)  and  section  968,  Penal 
Code.  It  will  be  held  sulTIc lent. —People  v. 
Priestley.    17    Cal.    App.    177,    118    Pac.    965. 

45,  iB-trnelloni— Wkat  properly  refaaed. 
— It    la    not    error    for    court    to    refuse    In- 

propoaltlon  of  law.  where  there  Is  other 
evidence   tending   to   show   marriage   ot   de- 
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rendant     with 


I     flrat     wife.— People     T. 
.    48T,    489,    ez    rac.    S2i. 

latBln    charg-e    of    btKamy 

authenticated 
.le.     It  IB  BUffl- 


4S.     S*Be — No  f*im  B< 
a  regarded  aa  alngU 
a  necasaary  for  Ita  aoleniT 
'.   BenneC   3  Cal.   SOS.    604. 


dent  If  there  was  co 

lowed     by     mutual    t 

rlKhta,    dutlea,    and    obi  I KaMonH. ^People    v. 

Beavers,    SR    Cal.    3g«,    2ST.    t    Am.    Cr.    Bep. 

ISB,   33    Pac.   (44. 


— Marriage    by    i 

aeni,    II   followed  by  cahabltBtlon   after  ar- 

rlvInK    at   proper  age,    [a    auITlcient    to   aup- 

port    proBBcutlon  for    hiRamy    upon    second 

marriage  by  one  of  the   panlei. — People   v. 

Beevera,    »»    Cal.  ZSt,    28T,    >    Am.    Cr.    Rep. 
13S,    tt   Pac.   844. 


g  282.     EXCEPTIONS.     Tbe  last  section  does  not  extend— 

1.  To  any  person  by  reason  of  any  former  marriage,  whose  husband  or  wife 
by  such  marriage  has  been  absent  for  five  successive  years  without  being  known 
to  sueh  person  within  that  time  to  be  living;  nor 

2.  To  any  person  by  reason  of  any  former  marriage  which  has  been  pro- 
nounced void,  [or]  annulled,  or  dissolved  by  the  judgment  of  a  competent 

Hiatory:     Enacted  February  14,  1872, 

I,     CammluloBFn*  aotn      'Eipreaa  proof  atantlallr  part  of  aectlon  121  of  Crimes  and 

that    former    husband    or    wife    was    llvlns  Punishment   Act.    aa   amended.      Stats.    IgSl, 

la  not  always  required,  but  strong  presump-  p.  416.     This  and  the  preceding  section  are 

tlon  of  continued  life  may  sufflce. — Qorman  based   «n    the   atafute    referred    to.      Modlfl- 

T.  State,  33  Tez.  84<.     Subdivision  !  is  sub-  cations   have    been   made   In   the   laneuage." 

§  283.  PUNISHMENT  OF  BIOAMT.  Bigamy  is  punishable  by  a  fine  not 
exceeding  five  thousand  dollars  and  by  imprisonment  in  the  state  prison  not 
exceeding  ten  years. 

History:     Enacted   February   14,   1ST2,  founded   on   f  121_ Criminal 


§284.    HABBYING  A  HUSBAND  OS  WIFE  OF  ANOTHEB,  PUNISH. 

MENT.  Every  person  who  knowingly  and  wilfully  marries  the  husband  or 
wife  of  another,  in  any  case  in  which  such  husband  or  wife  would  be  punish- 
able under  the  provisions  of  this  chapter,  is  punishable  by  fine  not  less  than 
five  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not  exceeding 
ten  years. 

History:  Bnacted  February  14,  1S72.  founded  on  { 122  Criminal 
Practice  Act  (Stats.  1850,  p.  244),  as  amended  by  Act  May  11,  1861, 
Stats.  ISei,  p.  415;  amended  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.  245. 


1.  Comnlaiiiaiirra'  Botei  "Stats,  18S1,  p. 
41G.  section  122,  modined.  This  section  as  It 
exiBled  applied  only  to  unmarrlBd  persona. 
the  Idea  being,  doubtless,  that  a  married 
person  who  knowingly  marries  the  hus- 
band or  wife  of  another  is  punishable  for 
the  higher  offense  of  bigamy  by  reason 
of  his  or  her  own  previous  marriage.  But 
to  sustain  a  prosecution  tor  bigamy  the 
people  must  be  prepared  to  prove  the  first 
marriage  of  the  accused.  A  case  might 
arise  In  which  a  married  perBon  contracting- 
a  marriage  with  a  husband  or  wife  of  an- 
other might  escape  an  Indictment  for 
bigamy  for  want  of  evidence  of  an  earlier 
marriage,  and  yet,  If  Indicted  under  sec- 
tion lt>,  defeat  the  prosecution  by  proof  of 


9ucfa  earlier  marriage.  Therefore  the  word 
unmarried'  was  omitted.  It  may  be  re- 
marked that  by  post,  section  864,  It  la 
provided  that  where  an  act  or  omission  Is 
nade  punishable  In  different  ways  by  differ- 
ent provisions  of  this  code  It  may  be 
Dunlshed  under  either  of  said  provisions, 
I   than    one.      Therefore, 


the 


Bctlone 


married,  and  charged  wi 
marrying  the  husband  or  wife  of  another, 
may  be  Indicted  either  tor  bigamy  under 
section  281  or  for  the  felony  prohibited  by 
section  384.  Bi^cordlng  as  it  may  be  easier 
to  prove  the  former  marriage  of  the  ac- 
cused or  that  of  the  person  with  whom  the 
accused  has  now  Intermarried." 
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IHC  EST— accomplice: — CON  smucnoii. 


§  285.  INCEST.  Persons  being  within  the  degrees  of  consanguinity  within 
which  marriages  are  declared  hy  law  to  be  incestuous  and  void,  who  inter- 
marry with  each  other,  or  who  commit  fornication  or  adultery  with  each  other, 
are  punishable  by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 


wlien,    and 


INCEST. 

,  Aeeomplice — Woman 
when  not. 

I.  Same — When   eonviction    may    be   up- 
held. 

i.  Same — When  corroboration  is  unneeeB- 
mrj. 

:  Same — Proper  instruction  to  jury. 

i.  Construction    of   section — Purpose   of 
statute. 

1.  Same — Scienter — Pleading. 

,  Consent  of  both  parties — NecesBBry. 

:.  Same — Woman's  consent,  when  imma- 

I.  Definition  of  incest — In  getteral. 
:  Same — Single  act  sufflcient,  nheu. 
.  Same-~WhBt  constitutes  attempt. 
I.  ETidenee — Selection      of     offense     bj 

prosecution. 
I.  Evidence    admisoible — Acts    of    sexual 


'.  Same — Condition    of   female's    sexual 

:,  Same — Prior  acts  of  sexual  intercourse. 
i.  Same — Purpose  of  admitting  evidence 

of  other  acta. 
).  Evidence   inadmissible — Bad   character 

of  defendant. 
..  Same — Sexual  intercourse  with  other 

'..  Evidence  of  paternity  prima  facie  suf* 

Aeieot. 
':  Evidence  snlBeient — Corroborative 

\.  Incest  with  Telativei  of  half  blood. 
i.  Indictment  or  information — AvermenI 

as  to  not  'being  wife. 
'.  Same — If  language  of  statute  is  eof- 

I.  Same — Need  not  allege  knowledge  ol 

relationship. 
I.  Same  —  Belationship  —  Averment   suffi- 

I.  Same — SufGeient    witliout    what 

..  Same — When  sulBcieDt. 

!.  Same — Same— 'DluBtretive  ease. 

1.  Initmction  not  erroneous. 

L  Bape  and  iueest — Distinction — Bar. 

I.  Same — Qnilt  of  defendant,  how  meas- 

I.  Same — Untenable  objection. 

'.  Kinship — Betwean  uncle  and  niece. 


—"Brother"  includes  whom. 
—"Daughter"  means  whom, 
— What  immaterial. 


1. 


Bplle* 


and 


whcm    Mot.   —   Where    woman    ktiowinKly. 

voluntarily,  and  with  same  Intent  which 
actuated  detendact.  In  prosecution  for  in- 
cest,    united    with    hlra    In    commission     of 

unForroborated  teatlmonv  can  not  support 
conviction;  but  if,  in  commission  of  Inces- 
tuous act,  she  was  victim  of  force,  threats, 
fraud,  or  undue  influence,  so  that  she  did 
not  act  voluntarily,  and  did  not  Join  in 
commission  of  act  with  same  Intent  that 
actuated  defendant,  then  she  would  not  he 
accomplice,  and  conviction  would  stand, 
even  upon  her  uncorroborated  testimony. — 
Shelly  V.  State.  8S  Tenn.  152,  lEB,  19  Am. 
St.   Rep.   826,   828,   31   B.   W.   492. 

Z.  iamc — When  oonvIellaH  mar  be  ■*- 
bpM. — If  prosecutrix  for  Incest,  being  of 
lesal  age  of  consent,  consents  to  Incestuous 
Intercourse,  she  Is  partlceps  crlmlnls.  and 
her  testimony,  like  that  of  any  other  ac- 
complice, uncorroborated,  is  insutflclent  to 
unhold  conviction.  But  if  she  Is  victim  of 
force  or  fraud  or  undue  Influence,  or  Is  too 
youns  to  be  able  to  give  legal  consent,  so 
that  she  does  not  wilfully  and  willingly 
Join  In  incestuous  act.  she  can  not  be 
regarded  as  an  accomplice, — People  v. 
Stratton.  Ill   Cal.  fi04.  809,   TG  Pac.  1E«. 


S.     Sas 


— Wher 


9     of    I 


ratloa 


compllshed  by  use  of  force,  or  woman  al- 
lowed defendant  to  have  IntercoursB  with 
her  through  fear,  she  was  not  an  aecom- 
pllcs  of  defendant,  and  her  testimony  does 
not.  OS  matter  of  law.  require  corrobora- 
tlon.-^mlth  V.  State,  108  Ala.  1,  G4  Am. 
St.  Rep.  140,  18  So.  301. 

4.  Sane— PrepH  liutnetira  to  Jary. — 
In  prosecution  for  Incest,  where  evidence 
tends    to    show    that    female    consented     to 

pllce,  and  Jury  be  charged  that  If  they 
think  she  was  an  accomplice  they  must  And 
that  she  Is  corroborated,  before  they  can 
convict  defendant.— Stewart  v.  State,  IS 
Tex.  Cr.  Rep.  ITt,  17T,  60  Am.  St.  Rep.  SB, 
SZ  S.  W.  T«E. 


B.     Cos 


■ellUB    of    aeetlDH — ParPDS 


-Purpose  of  this 
punish  sexual  Intercourse  between  "persons 
being  within  the  degrees  of  consangulnlly 
or  afflnlty  In  which  marriages  are  prohibit- 
ed by  ]aw."^^tate  v.  Nugent.  20  Wash.  GtS, 
B33,  ^l  Am.  SI.  Rep.  US,  114.  EO  Pac.  2B. 
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INCEST — CONSENT  OF  B 

■tFF—PlFadlBV. — ThlB     sec 


It  la  only  when  aUlutory  definition  con- 
talna  the  words  "know"  or  "knowingly" 
that  any  allegation  as  to  knowledge  of 
prosecutrix  t>eInK  defendant's  daughter  Is 
required— People  T.  KoUer,  143  Cal.  Ell. 
622,   TB   Pac.   500. 

While    consent    ol    both    i 


Itlle 


f  to  c 


N.  T 


S5S. 


13.  Ccmparei  People  t.  CunnlnKham,  66 
Cat,  flEg,  4  Pac.  1141,  i  Id.  700.  SiS:  State 
V.  Mark  Ins,  9E  Ind.  164,  4B  Am.  Rep. 
733:  I^Rorge  v.  State,  139  Ind.  551.  29  N.  E. 
34;  People  v.  Jennesa,  5  Mich.  305:  State 
V.  Pippin,  SB  N.  C.  64E:  State  T.  Brldsman. 
i»  Vt.  202,  !4  Am.  Rep.   124. 

13.  Smhc  — A     ■IhkIp     act     ot     !■■  lawful 

offense  or  Inceat,  where  parties  are  within 
the  prohibited  degree. — State  v.  Brown.  47 
Ohio  St.  102.  21  Am.  St.  Rep.  790,  792.  23 
N.  B.  747, 

14.  Stmt — Wkal  cDutltDtea  atlcnpt.— 
Man'a  intent  to  commit  crime  of  Incest,  and 
his  concurrent  overt  acts  tn  uae  of  means 
adapted  to  Immediate  perpetration  and  con- 


of  Incest,  still  It  does  not  follow  that  one 
ot  them  alone  may  not  be  Indicted  or  In- 
formed agralnat  and  tried  and  convicted  for 
the  oftenae.  Nor  does  It  follow  ttiat  one 
can  not  be  guilty  unless  the  other  Is. — 
People  V.  Pacteraon.  103  CaL  339,  242,  38 
Pac.  43fl. 

KflterlaL— In  prosecution  under  this  aec- 
tion,  consent  or  non-conaent  ot  female  Is 
of  no  Importance,  except  as  It  beara  on 
question  ot  weight  or  credit  to  be  given 
her  testimony,  as  being  or  not  being  that 
of  an  accomplice.  If  ahe  consenled  to 
sexual  act,  she  Is  an  accomplice,  and  her 
testimony  Is  testimony  of  an  accomplice. 
But  Intercourse  and  relationship  being 
establlshedi  It  Is  Immaterial  —  as  regards 
question  of  defendant's  guilt — whether  the 
act  of  Intercourse  was  or  was  not  with 
her  consent.— State  v.  Nugent.  20  Wash. 
G22,   Bi4.  72  Am.   St.    Rep.    133.    134,    GG   Pac. 


not  modified  Its 
I.  either  habit- 
ually or  In  single  Instance,  and  either 
Ufider  form  of  marriage  or  without  It,  be- 
tween persons  loo  nearly  related  in  con- 
sanguinity to  intermarry. — State  v.  Brown, 
47  Ohio  St.  102,  21  Am.  St.  Rep.  TBO,  TB6, 
13  N.  E.   747. 

10.  Incest  la  not  rape.— State  v.  Ellis,  74 
Mo.  3SG;  State  v.  Jarvis,  20  Ore.  437.  23  Am. 
St.  Rep.  141,   23  Pac.  802. 

See  par.  34,  this  note. 

11.  Incest  and  raps  mixed. — People  v. 
Kaiser,  119  Cal.  4E6,  51  Pac.  703:  Smith  v. 
State,  lOS  Ala.  1,  64  Am.  St.  Rep.  140,  19 
So.    a06;  Slate  v.   Kouhns,   103   Iowa   720.  73 
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hereof,  are  sufilcient  to  consti- 


larties,  subsequent  as  well  as  prior  to 
^ha^Ked  In  Information,  relied  on  by 
^cution  for  conviction,  are  admissible 
irroboratlve  evidence,  where  they  tend 
ihow  continuous  Illicit  relationship. 
e    as    Independent 


The 


orCes 


whict 


be  had.  and  < 
Ihem  Is  only  admissible  after  prosecution 
has  selected  some  particular  act  of  date 
certain,  and  has  elected  to  rely  on  proof 
of  auch  act  for  conviction  of  defendant. 
and    has     Introduced     evidence     tending    to 

deflriite  selection  la  made  that  all  parties 
can  Intelligently  understand  whether  evi- 
dence offered  applies  to  specifically  select- 
ed offense,  or  to  prior  or  subsequent  acts, 
or  that  court  can  properly  determine 
whether  evidence  of  such  prior  or  subse- 
quent acts  Is  of  aufflclent  importance  or 
significance  to  go  to  Jury  at  all.  or  whether 
It  Is  admissible  In  point  of  time  as  not 
being  too  remote,  and  particularly  so  that 
court  may  limit  and  restrict,  by  its  rul- 
ings and  Instructions,  consideration  of  Jury 
to  sole  point  to  which  such  evidence  Is 
relevant,     namely,     corroboration     i 


Int 


sstoi 


of 


Itl. 


■■Ibie — Arts 

icutlon  for  ii 


with 


ice  ot  fre- 


defendant's  daughter,  he 
quent  end  repeated  acts  of  sexual  Inter- 
course forced  upon  her  hy  her  father  Is  ad- 
missible.—People  V.  Stratton,  141  Cal.  604. 
006.  76  Pac.  106. 

oiBBBS. — In  prosecution  for  Incest  upon  de- 
fendant's daughter,  physician's  testimony 
as  to  condition  of  female's  sexual  organs 
Is  competent  and  admissible,  without  re- 
gard to  its  weight,  as  tending  to  corrobo- 
rate her  testimony, — People  v.  Stratlon,  141 
Cal.   004,   007,   76  Pac.   16t. 

18.  Sane — Pri«  acta  at  aczual  Inter- 
may  be  proved.^People  v.  Patterson.  103 
Cal.  239,  244,  30  Pac.  436.  See  Lefforge  v. 
State,  129  Ind.  551,  29  N.  E.  34:  People  v. 
Cease,  80  Mich.  676.  45  N.  W.  ESS:  Burnett 
V.    Stale.    32  Tex.   Cr,   Rep.    36,   22   S.    W.    47. 

IV.  Sane -^  Farpoae  af  adiBllllBK  *t1- 
deiice  of  other  acla, — In  prosecution  for 
charged  Involves  sexual 


:    by 
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Inceatuously,  or  lasclvloualy  lDCltn«d;  Dot 
to  prove  dlBtlnct  olTenses,  or  continuous 
criminality,  but  aa  corroboratlTB  evidence 
tending  to  support  one  BpecIHe  offense  (or 
which  defendant  Is  being  tried.— People  v. 
Koller.  142  ChI.  fi£1,  123.  TS  Fac.  GOO. 

30.  ETldenee  iBBdmlulble  —  Bad  char' 
■e(cr  of  drfeHdMBl. — In  prosecution  for  In- 
cest, evidence  tending  to  show  defendant's 
bad  character  Is  aa  Inadmlaalble  as  It 
would  be  to  give  evidence  of  other  and  dis- 
tinct crimes  that  he  had  committed. — Peo- 
ple V.  Benolt,  ST  Cal.  149,  31  Pac.  1128. 

31.  Same — Bcsnal  iBtereonrK  wltk  other 
^enutmrn. — In  prosecution  tor  Incest  with  de- 
fendant's daughter,  evidence  that  ahe  had 
had  sexual  Intercourse  with  other  persons 
U  not  admlHBlble.— People  v.  Stratton,  141 
Cal.  604,  EOT,  TE  Pac.   1C6. 

aa.  Evldenee  af  patrnltT  ■■  priMia  facie 
aaHdeat  to  sustain  a  verdict  of  suilty  In 
prosecution  for  incest. — People  v.  Koller, 
142  Cal.   621,  filT,  TG  PaC.  SOO. 

33.  BTMeDCe  •■■deal  —  Comboratlve 
evideaee  suRlclent  to  support  verdict  of 
conviction  In  prosecution  tor  incest. — Peo- 
ple v.  Koller,  14S  Cal.  621.  G22.  T6  Pac.  BDO. 

24.  iBceat  vrlth  relatlvea  ot  half  bla^.— 
See  Shell)-  v.  State.  9S  Tenn.  IGS.  4»  Am. 
St.  Rep.   92S,  31  S.  W.   4R2. 

3B,  ladictaicBt  or  iBformatlaB  —  Aver- 
meat  aa  to  aat  belaor  wife. — Averment,  In 
indictment  for  Incest  between  uncle  and 
his  niece,  Is  equivalent  to  averment  that 
she  waa  not  his  VFlfe. — State  t.  Brown,  4T 
Ohio  St.  102,  21  Am.  St.  Rep.  TRD,  794,  13 
N.   £.  T47. 

n.  Same — la  lasicDaKe  vf  atatale  la  ■bIII- 
ele«t.— Indictment  or  Information  for  Incest 
is  sulflclent  If  lanKuage  of  the  statute  Is 
substantfallr  followed.— People  v.  Patter- 
son,  lot  Cal.    239,    243.   3«    Pac.    41t. 

2T.  Information  In  the  language  of  the 
statute  Is  sutnclent  In  charge  of  Incest. — 
People  V.  Helvner,  13  Cal.  App.  T«8,  114 
Pac.  411. 

38.  Same— Need  aol  allCKC  kaowledse  of 
relallvaaUii, — Information  for  Incest  com- 
mitted by  father  wtth  his  daughter  need 
not  afflrmallvely  charge  that,  at  time  of 
oftense,  defendant  knew  that  prosecutrix 
was  his  daughter.  It  Is  only  necessary  to 
charge  offense  In  language  of  the  statute. 
— People  V.  Koller,  142  Cal.  G21,  G22,  T(  Pac. 
GOO;  State  v.  Wyman,  59  Vt.  S27.  59  Am.  St. 
Rep.  763,   g  Atl.    900. 

».  SaHe— RelalloBshl»— AvcFBWBt  that 
A  did  .  .  .  upon  the  person  of  one  B,  a 
sister  of  the  said  A.  etc..  BufDciently  avers 
the  relationship. — People  v.  Helvner,  13 
Cal.  App.  TBS,  114  Pac.  411. 

SO.  SaBe^SaRlcleat  wKhsal  what  avex- 
■ical.  —  Where  statute  forbids  persons 
nearer  of  ktn  by  consanguinity  or  affinity 
than  cousins  from  committing  adultery  or 
fornication  together,  indictment  which  al- 
leges sexual  Intercourse  between  uncle  and 
his  niece  Is  suRlclenl.   though   there   Is   no 


direct  averment  that  they  are  nearer  t 
kin  than  cousins. — State  v.  Brown,  47  OhI 
St.  102,  21  Am.  St.  Rep.  TflO,  T9a,  23  N.  I 
74T, 


— Inforr 


SI.     Bame— When    i 

for  Incest  which  charges  that  defendar 
wilfully,  unlawfully,  and  feloniously  had 
seiual  Intercourse  with  his  daUKhter,  fully 
apprises  defendant  of  charge  which  he  is 
called  upon  to  meet,  and  Is  sumcient. — 
People  V.  Btratton,  141  Cal.  B04,  «»6.  T6  Pac. 

ice. 

S3.  SaBe^-flame— lUaatratlve  came.  —  In- 
dictment for  Incest,  when  surHclent. — Peo- 
ple V.  Kaiser,  119  Cal.  15«,  4&7,  El   Pac.  702. 

33.  iBBtrBetlOB  Bot  enaaeoBB  or  mls- 
leadlng.— People  v.  Kaiser,  119  Cal.  466.  469. 
61  Pac.  T02. 


differ 


proof.  Same  person  may  be  innoeer 
charge  of  rape,  while  in  same  transaction 
he  might  be  guilty  of  Incest.  Hence  ac- 
quittal for  crime  of  rape  does  not  bar 
prosecution  for  incest. — Stewart  T.  State,  3G 
Tex.  Cr.  Rep.  1T4,  ITT,  GO  Am.  St.  Rep.  3E, 
32  S.  W.  TSG. 

See  pars.  10-12,  this  note. 

SB.  Same — Gain  of  defeadaat,  how  Bea«- 
BTed. — Gravamen    ot  crime   of    Incest,   as   of 

rape  It  Is  unlawful  because'  accomplished 
by  unlawful  means.  In  incest  it  Is  unlaw- 
ful, without  regard  to  means,  because  of 
consanguinity  or  affinity.  Where  both  cir- 
cumstances of  force  and  consanguinity  are 
present,  object  of  statute  being  to  prohibit 
by  punishment  such  sexual  Intercourse.  It 
Is  not  less  Incest  because  element  of  ra;ja 
Is  added,  and  It  Is  not  less  rape  because 
perpetrated  upon  relative.  In  this,  as  in 
every  offense,  guilt  of  defendant  Is  meas- 
ured by  his  act  and  Intent,  and  not  by  act 
and  Intent  of  any  other  person. — People  v. 
Stratton.  141  CaL  C04,  G09,  TE  Pac.  1«6. 

SS.  Sane  —  UBtcaablc  aliiectloia.  —  In 
prosecution  for  Inceat,  objection  that  de- 
fendant was  on  same  day  Indicted  for  crime 
of  rape,  alleged  to  have  been  committed 
upon  his  daughter,  at  same  time  and  place. 
Is  untenable,  where  It  does  not  appear  from 
record  In  incest  case  that  any  such  Indict- 
ment was  found.— People  v.  Kaiser,  119 
Cal.   4G8,    467,    El   Pac.   T02. 

sr.  Klnahlit— Betweea  BBcle  and  nieee.— 
Kinship  between  uncle  and  niece  Is  nearer 
than  that  between  cousins. — State  v.  Brown, 
4T  Ohio  St.  102,  21  Am.  St.  Rep.  790.  794, 
23  N.  E.  T47. 

38.  Sane — "Brother"  iBcIadcs  whom. — In 
statute  against  Incest,  "brother"  Includes 
brother  of  half  blood. — State  v.  Wyman,  B9 
Vt    627.   69  Am.  Rep.  TSS,   3  Atl.    900. 

ao.  Sane— »DBBKhtepo  bcbbb.  and  Is 
generally  understood  to  mean,  "an  Imme- 
diate female  descendant,"  and  not  an  adopted 
daughter,     stepdauKhter,     or     daughter-ln- 
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law.— People  t.  Kaiser.  IIS  Cal.  tSE,  4ST, 
El  Pbc.  702.  See  People  v.  MurrBy.  14  Cal. 
ISt:  People  v.  Benglt,  >T  Cal.  249,  31  Pac. 
112S:  People  i.  Gleaaon,  it  Cal.  3S9,  ST  Am. 
St.  Rep.  6B,  33  Pac.  1111:  People  v.  Paller- 
son,  JO!  Cal.  S39,  38  Pac.  43^;  Common- 
wealth V.   Bakeman,    131  Mass.   511.    41   Am. 


BB  are  nearer  ot  kin  than  cauelne.  !t  Is 
naterJal  whether  It  be  by  consansulnlty 
affinity. — State  v.  Brown.  47  Ohio  SC 
,  II  Am.  fit.  Rap.  790.  794.  >S  N.  E.  71T. 


g  286.     CRIME  AOAINaT  NATURE.     Every  person  who  is  guilty  of  the 
iofamous  crime  against  nature,  committed  with  mankind  or  with  any  animal, 
is  punishable  by  imprisonment  in  the  state  prison  not  leas  than  five  years. 
History:   Enacted  Febnuu?  14,  1S72,  louaded  on  S  *i  Criminal  Prac- 
tice Act,  Stats.  1860,  p.  234. 


SODOMY. 
..  Accomplice,  victim  u  an — Consent  to 

;.  Same — Question  for  jury. 

i.  Assault   an   element   of   sodomy — Con- 

l.  Same— QnestiouB  proper  for  jury, 

1.  Same — Sufticieney  of  evidence. 

I.  Attempt  to  commit  crime — Assault  as 
elemeot  in. 

'.  Same — Conviction  for  attempt. 

I.  Construction  of  section — "Mankind" 
includes  woman. 

I.  Crime  defined — Act  must  be  where. 

>.  Same — Assault  not  made  per  anus. 

..  Same— What  carnal  assault  ia  not 
sodomy. 

!.  Same — What  is  sodomy. 

I.  Evidence — AdmiBsibiUty  of. 

1.  Same — CousideTation  of,  on  appeal. 

I.  Same — Proof  of  emission  necessary. 

'.  Indictment  on  information— In  lan- 
guage of  statute. 

I.  Same— When  good. 

I.  Same — Same — As  to  attempt. 

..  Same — When  fatally  insufficient. 

I.  Act  defendant  interrupted — Immate- 
rial. 

I.  Instructions  properly  refused. 

1,  Mere  submission — Of  child  of  tender 
years,   or   retarded   mental    develop- 


intlal    1 


mpllce 


I  IH  not  snfflclent  to 
constitute  the  party  an  accomplice  In  the 
crime.  Consent  means  that  the  act  was 
accompllahed  by  the  aBreement  of  a  vic- 
tim In  the  possosalon  and  eierclae  ot  auffl- 
clent  mentality  to  make  an  Intelligent 
Choice  to  do  the  act  proposed  by  the  ac- 
rused. — People  v.  Kang-leeser.  (Cal.  App.), 
136  Pac,  383.  followInK  the  doctrine  ot  Peo- 
ple V.  Dong  Pok  Tip,  1S4  Cal.  143,  IIT  Pac 
1031. 

ante,  I  £20,  note  pare.  S-IT, 

A*  ta  Bcre  irakBitaalaB  by  chlU  of  tender 
years  or  retarded  mental  development,  see 
par.  24,  this  note. 


•r  J«rr  whether  vic- 
tim an  accomplice,  that  Is,  whether  he 
voluntarily  and  actively  consented  to  the 
act  proposed,  havinc  and  exerclsInK  sulB- 
clent  mentality  to  make  a  choice  upon  the 
subject. — People  v.  Kanslesser  (Cal.  App.), 
ISS  Pac.  388. 

S.  Anault  u  eleBcBt  af  BadaHy — Can- 
ant. — The  olTense  of  simple  assault  may 
or  may  not  be  element  In  felony  dealgnated 
as  sodomy.  1.  It  Is  not  element  of  offense 
where  crime  la  committed  with  or  upon 
human  belns;  and  I.  It  Is  not  element  In 
offense  where  act  la  done  or  attempted  with 

If  other  party. — People  T.   Hlckey. 

E76.  tit,  41  Pac.  lOZT. 


4.     9u 


-ftnaatlau 


r  fWasMer 


a  for  assault  upon 


of  Inry 

person  named,  ' 
aKainat  nature.- People  v.  Wilson.  119  Cal. 
384.  386.  31  Pac.  639;  People  v.  Kanslesser. 
—  Cal.  App.  — .  ISS  Pac.  338.  following  doc- 
trine People  V.  Tom  Woo,  181  Cal.  »16,  1S4 
Pac.  389. 

S.  Same — Saflipiner  of  rvldenpr.  if  be- 
lieved by.  Jury,  to  Justify  conclusion  that 
whatever  force  was  used  was  with  intent 
and  purpose  lo  commit  assault  upon  per- 
son named  with  Intent  to  commit  crime 
against  nature. — People  v.  Wilson,  119  Cal. 
334-336,   Gl    Pac,   639. 

C.  Attempt  to  eanmlt  ertnc— Aaaanlt  aa 
elruemt  la. — Offense  of  assault  Is  element 
of  crime  deHned  by  this  section  when  com- 
mitted on  human  being,  but  not  so  when 
victim  Is  not  human  being.  Hence,  it  It  Is 
not  an  element  of  crime  against  nature,  It 
follows -that  it  la  not  an  element  of  offense 
Involved  In  attempt  to  commit  crime. — Peo- 
ple V.   Oatea,    142  Cal.    II,   14.   73   Pac.   337. 

Aa  ta  allempt  to  eoaiBilt  asdouy  »r  erlBe 
BgalBst  aatnre,   see.  ante,  1  120,   note  Part  I. 

prosecution  tor  crime  deflned  by  this  sec- 
tion, conviction  may  properly  be  had  for 
an  attempt  to  commit  such  crime. — People 
T.    Oates,   142  Cal.    It,    14.   7E   Pac.    337. 

8.  CoaatmetleB  at  ■et^llaa  —  "Maaklad" 
larlndea  waiaaB, — The  term  "mankind."  as 
used  In  this  section,  tucludes  woman.— 
Lewis  V.  State,  36  Tea.  Cr,  Rep.  IT.  31  Am. 
St.  Rep.  831,  33  B,  W.  372. 
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CRIME  AGAINST  NATURE— PBNHITRATION. 


■  2ST 


a.     Crliae  delBCd — Act  HOat   be  where. — 

To  conslltule  otttnae  deflned  in  this  section, 
act  must  be  In  tliHt  particular  part  o(  the 
body  where  Bodomy  is  usually  committed. — 
Prlndle  v.  State,  31  Tex.  Cr.  Rep.  G51.  ST 
A:n.  St.   Rep.   831,   II  S.   W.   1(0. 

10,  Sltin^^ABSaBlt    BOt     BB 

The  crime  deflned  by  this 
sustained  by  proof  of  earns 
human  being  not  made  per 
Y.   Boyle,    lie   Cal.    SGS.    «ES,    ' 

11.  Same — What  carul  aseaalt  U  «ot 
■odonr. — Carnal  assault  in  child's  mouth 
does  not  constitute  crime  of  sodomy. — Peo- 
ple V.  Boyle,  HE  Cftl.  tES.  43  Pac.  800; 
Prindle  y.  State,  SI  Tei.  Cr.  Rep.  BBl,  SI 
Am.  St.  Rep.   SS),  II  8.  W.  Seo. 

13.  San^— ^hat  ■■  satsinr. — It  is  sodomy 
for  a  man  to  copulate  with  a  woman  by 
rieneCratIng  her  fundament,  or  anus,  with 
his  penis. — I.awls  v.  State.  IS  Tex.  Cr.  Rep. 
ST.  fll  Am.  St.  Rep.  SSI.   35  S.  W.  Rep.   3Ti. 

13.  ETldenee  — AdHlHlbllllr  of.  —  In  a 
prosecution  for  tlie  infamous  crime  against 
nature,  evidence  is  admissible  of  the  eilst- 
1  between  the  cam- 


'  ver  aaH*.— 

IS.      Same  - 

charKine  that 

of    nature,   all 

nus,— People 

certain   beast. 

Pac.  800. 

peace,"  etc.,   is 

inteillKlble.  and  general,  since  "every  per- 
son of  ordinary  Intelligence  understands 
what  the  crime  against  nature  with  a  hu- 
man being  is." — In  re  Rankin.  —  Cal.  App. 
— ,  18S  Pac.  BSE,  following  People  v.  Will- 
iams. S>  Cal.  S9T.  398. 

Wkea     (Dad.  —  Indictment 
efendant.  "against  the  order 
mpted    to   carnally    know   a 
:o    wit,    a    cow,    against    tho 
not  objectionable,   though   It 
slates  no  facts  showing  that  an  attempt  was 
made   to   commit   the  crime  against    nature. 
Bradford  v.  State,  104  Ala.  SB,  G3  Am.  St. 


.,  1«  B 


.  107. 


As  to  sufllclency  of  indlctmenl 
i  against  nature,  see  People  v.  V 
1,  SB  Cal.  J97r  People  v.  Wilson. 
184,  Bl  Pac.   SSa. 


Infor- 


id    the    det 
1  the  Infon 


famous  crime  against  nature  upon  certain 
male  human  being,  by  then  and  there  hav- 
ing carnal  knowledge  of  body  of  such  per- 
son.  Is  good. — People  t.  Erwin.  4  Cal.  App. 
394.  S8  Pac.  STl.  See  People  Y.  Williams. 
B9  Cal.  I9T. 

31.  BaiBc — WkFB  fatally  iBmlBiMent, — An 
Information  charging  that  defendant  did 
"commit  the  crime  against  nature  with  and 
upon"  a  person  named,  by  then  and  there 
having  carnal  knowledge  of  the  body  of 
said  person,  is  fatally  Insufficient  In  not 
alleging  that  said  person  was  a  male  per- 
son, as  the  words  "carnal  knowledge"  mean 
seiual  connection.— People  v.  Carroll,  1  Cal. 
App.  I,  1.  81  Pac.  ESO,  G81. 

23.  Fact  deteadaBt  lalrrruvtrd  and  his 
attempt  to  commit  a  crime  against  nature 
rendered  abortive  by  the  sudden  and  unex- 
pected intrusion  of  a  third  party  did  net 
make  his  conduct  any  the  leas  criminal. — 
People    V.  Dong   Pole   Tip,   1B(   Cal.    143.    127 


for     crime 
H2  C 


.  Gates 


eriy       refused       In 

S  Pac,  337. 


II.  1 


the  offense. — People 
164,    IBl    Pae.  74B. 

14.  While  under  the  general  rule  such 
proof  would  be  properly  subject  to  objection 
made,  the  courts  have  always  recognized 
In  cases  Involving  sex  relations  the  right  of 
the  prosecution  to  introduce  such  proof  as 
corroborative  of  the  main  charge.. — People 
V.   Ah    Leo,    IS   Cal.    App.    1«4,    161    Pac.    748. 

15.  Sbbh — CoBBldeTBtloB  of,  en  appeal. — 
Crime    deflned   by   this   section    belongs    to 
that  class  of  olTenses  of  which  it  has  been 
often  said  that  the  charge  Is  easy  to  make 
and  hard  to  dlsproYs.     In  such  cases.  Jurors       make    h 
are  sometimes  moved  by  abhorrence  of  the        People 
offense  to  convict  upon  slight  evidence;  and.        F^c.  lo; 
on  appeal,  court  will  look  closely  into  con-  23.     I 
duct   of    trial,    to   see    that    there    was   some       prosecu 
substantial   evidence   to   warrant  verdict  of       People 
guilty, — People  v.  Stouter,  143  Cal.  14S,  147,           ^4.     1 
75  Pac.  T80.                                                                             years,  a 

IS.  Same — PrMf  of  emlssian  Is  Brcraaary 
Ingredient  of  offense  defined  in  this  sec- 
tion, and  while  It  may  ba  Inferred  from 
proof  of  penetration  and  the  other  circum- 
stances of  the  case,  yet  It  Is  a  fact  which 
the  prosecution  must  make  out  before  con- 
viction can  be  claimed.— People  v.  Hodg- 
kln,  94  Mich.  IT,  S4  Am.  St.  Rep.  311,  SIS. 
B3  N.  W.  T94. 

17.     iBdletmrat    or    iBfarmatloa— la    laB-  Aa  «»  cBaseat  to  a«t,  see  pars.   1,    i.  this 

rBBge  of  Btatate  Is  sufficient  against  an  oh-      note. 
Jection  that  It  Is  ambiguous,  uncertain,  un- 

§287,    PENETBATZON    SUFFICIEHT    TO    COMPLETE    THE    CKIHE. 

Aoy  sexual  penetration,  however  slight,  is  sufficient  to  complete  the  crime 
against  nature. 

History;     Enacted   Fehniary  14,   187S,  founded   on    i  374    Criminal 
Practice  Act,  aa  amended  Mar  1.  1S51,  StaU.  ISai,  p.  ZG2. 


24.     Mew  ■BbmlssleB— Of  cklia  ef  tender 

outrage  on  Its  person  should  not.  In  and  of 
Itself,  be  construed  to  be  such  consent  as 
would  in  point  of  law.  Justify  or  excuse  the 
assault.  It  is  neither  unreasonable  nor  un- 
natural to  assume  that  such  a  child.  In  the 
hands  of  a  strong  man,  might  easily  be 
overawed  Into  submitting  without  actually 
consenting,— People  Y.  Dong  Pok  Yip.  164 
Cal  H3.  1!T  Pac.  I03I. 
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■  ass  LEWD    AND   LASCIVIOUS    CONDt'CT  WITH    CHILD.  IPt.1. 

§  288!    LEWD  AND  LASCIVIOUS  CONDUCT  WITH  CHILD.    FELONY. 

Any  person  who  shall  wilfully  and  lewdly  commit  any  lewd  or  lascivious 
act[,]  other  than  the  acts  constituting  other  crimes  provided  for  in  part  two 
[one]  of  this  code[,]  upon  or  with  the  body,  or  any  part  or  member  thereof, 
of  a  child  under  the  age  of  fourteen  years,  with  the  intent  of  arousing,  appeal- 
ing to,  or  gratifying  the  lust  or  passions  or  sexual  desires  of  such  person  [,]  or 
of  such  child,  shall  be  guilty  of  a  felony  [,]  and  shall  be  imprisoned  in  the 
state  prison  not  less  than  one  year. 

History:     Enacted  Harcb  23,  1901,  SUts.  and  Amdte.  1900-1,  p.  630. 
Note:   Through  a  l^lelatlve  oversight  or  a  clerical  mleprtslon,  part 
two  of  this  code,  which  deals  with  procedure  only,  ia  referred  to 
Instead  ol  part  one,  which  was  manifestly  the  Intention.     See  anno- 
tation, jfai.  3. 

29.  Same — Subsequent    acta — Eridenes    of 

admissible. 
80.  Same — Vietim  at  attack  must  be  under 

fouTteeo. 
31.  Same — Warning  to  defendant — Admis' 
alon — Insufficient  evidence  of  lascir- 

82.  Indlctmeot  and    informatioD — Amend- 
ment not  prejudicial  when. 
33-  35.  Same- — In  language  of  statute. 
36,37.  Same — Particular  acts  only. 
88-  40.  aime — Sufficiency  of. 

41,  Same— When  not  defective. 
42-  44.  InstruetioDS — Error  and  unfairness. 

45.  Same — Other  offenses. 

40.  Judgment — Description  of  acts. 

47.  Rape  aud  lewd  and  lascivious  conduct 
- — Charging  in  same  indictment. 

48.  Punishment — As  to  term 

49.  Same — Sentence  to  twenty  years. 


LEWD  AND  LASCIVIOUS  CONDUCT 
WITH  A  CHILD. 
3,  As  to  construction  of  section — As  to 
applicability  to  persons. 

2.  Elame — As  to  appUcability  to  acts. 

3.  Same— As  to  eleiical  errors. 

4.  Same — Juvenile  Court  Act,   f   2S,  not 

in  conflict- 

5.  Same — Mere  licentious  act. 

6.  Same— Bulea    of    statutory    constroo- 

7.  As    to    constitutionality   of   section — 

Title  of  act. 

8.  Same— Ambiguity,     uncertainty,     and 

unintelligibility  not  imparted. 
6.  Same — Cruel  and  unusual  puoishment, 

10.  Same — Not   violative    of    federal   con- 

stitution. 

11.  Same — Special  legislation  not  involved. 

12.  Attempt  to  commit  the  crime— Ah  to 

generally, 

13.  Same — Evidence  insuffident. 

14.  Same — Punishment, 

15.  Defense — Inapplicable  when. 

16.  Bvidenee — Answer    to    questions — Put 

to   child   attacked   before    she   was 

17,18.  Same  — Child    under    seven  —  Compe- 
tency of  evidence  of  proseeutrii. 

19.  Same— Child's  knowledjje  of  wrongfol- 

ness    of    act — Exclusion    not    error, 

20.  Same — Circumstantial    evidence    snffl- 

21.  Same— Expert    testimoi^- Effect    of 

placing  hand  upon  private  organs. 

22.  Same— Eipla nations  by  defendant. 

23.  Same — Placing    hand    on    private    or- 

gans— Girl  not  accomplice. 

24.  Same — Previous  acts  of  similar  char- 

acter-Amounting to  sodomy, 

25.  Same — Proof  of  similar  offenses. 

26.  Same— Question  for  jury. 

27, 28.  Same — Silence   of   accused — Erroaeous 
admission  of  evidence. 


■  Includes 


perBOB*. — The      provision 

ly  be  comralttoij  by  "any 
child  under  the  age  of 
',  Ixive,  19  Cal.  App.  Ell, 


fourleen. — People 
157  Pae.  9. 

3.  Sane— As    to    nppMcBbllHy    t*    < 

This  section  hae  reference  only  to  a 
lascivious  character  which  do  n 
to  crime  as  defined  by  other  sections  of 
code. — People  v.  Davis.  •  Ca.1.  App.  £19,  91 
Pac.  810. 

S.  SaBif — Aa  la  clerlt^al  erran. — It  la  true 
that  In  part  one  and  not  In  part  two.  ot  the 
Penal  Code,  are  to  be  found  the  statements 
of  the  acts  constituting  otner  crimes.  It  is 
evident  that  either,  by  leglalatlve  oversight 
or  by  clerical  misprision,  the  word 
"two"  was  Ineerled  for  the  word  "one" 
In  this  section,  and  that  this  section  should 
be  so  conslrued. — People  v,  Bradford.  1  Cal. 
App.  tl,  *!,  81  Pac.  712.  71S:  People  v. 
Camp,  —  Cal.  App.  — ,  ISJ  Pac.   846.  849. 

4.  SaB>( — Juvenile  eonrt  act,  aeetloa  SS. 
not  in  eoafllet  with  above  section,  and  not 
Impliedly  repealed  thereby. — People  v. 
Camp,  —  Cal.  App.  — .  JBJ  Pac.  81B. 

B,  Sane — Mere  llcrntlaaa  act  Is  not,  ot 
Itneir.  crime  under  this  section. — People  V. 
Stouter,  142  Cal.  146.  151,  T5  Pac.  7S0. 
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S.     S«ii»— Ralea  cf  atantorr  roBatraelloa 

embrace  con al ruction  of  clerical  errors  by 
insertion  of  true  word  or  words. — People  V. 
Bracltord.  1  Cal.  App.  t,  I,   SI   Pac.  112.  713. 


It  f 


trated  u 


children 


make  the 


o  the  requirements  of  the 
Id  that  respect,  to  embrace  4n  Us  title  a. 
speclflcutlon  of  the  nature  of  the  crimes  lo 
which  the  section  relates;  and  the  courts  ol 
this  state  have  held  that  such  a  title  as  was 
contained  In  the  act  in  question,  being  an 
amendment  of  one  of  the  codes,  sufflclently 
eipresaea  the  subject  of  the  act  as  required 
by  section  24  of  article  i  of  the  constitution. 
— People  y.  Camp,  —  Cal.  App.  — ,  183  Pac. 
S4E,  citing  People  T.  Dobbins,  ^S  Cal.  iSI, 
H  Pac.  160;  EC  parte  Uddell,  93  Cal.  633, 
39  Pac.  361;  People  v.  Liovren.  119  Cal.  88, 
SI  Pac.  33.  838;  Jackson  v.  Baehr.  138  Cal. 
366.  71  I'ac.  lET;  County  of  Butte  V.  Merrill, 
141  Cal.  396.  398,  T4  Pac.  1036;  People  T. 
Oates,  142  Cal.  11,  76  Pac.  337;  People  v. 
Merrltt.  18  Cal.  App.  68,  133  Pac.  839,  844. 

8.  Same — '  ABklKolty.  nacertalnty,  aaS 
■  ■■■tcllliclMlllr  Bot  Imparted  to  section  as 
to  Us  Intent  or  meaning  by  reason  that 
"part  two"  Instead  of  "part  one"  Is  therein 
erroneously  referred  to  as  defining  crimes 
Involving  In  their  composition,  among  other 
elements,  that  of  lewd  or  lascivious  conduct, 
which  Bpeclflc  conduct  is  by  said  section  ex- 
cepted from  the  operation  thereof.  It  Is 
plainly  manifest  that  the  reference  to  "part 
two"  Instead  of  to  "part  one"  In  the  section. 
in  the  connection  In  which  It  Is  therein  used, 
WB«  due,  not  to  the  Intention  of  the  legis- 
lation, but  to  an  Inadvertance  or  an  over- 
sight—perhaps a  clerical  misprision,  pos- 
sibly a  mistake  of  the  prInter.—People  v. 
Camp.  —  Cal.  App.  — ,  183  Pac.  B46.  follow- 
ing People  V.  Bradford.  1  Cal.  App,  41.  81 
Pac.  713,  on  the  point  as  to  Innoilous  effect 
of  use  of  "part  two"  for  "part  one." 


not  authorised  by  the  section,  wit 
meaning  ot  the  state  constitution,  a 
section  «.  "No  one  will  question  t 
slltutlonal  authority  of  the  Ipglsls 
fix  the  penally  to  suit  the  crime, 
other   words,    to    fl: 


differ 


;    the    1 


I  ties    for 


r   flzed   according   t 


ITH    CHILD— CON STITl'TIONALITY.  IZSS 

process  of  law.    In  vlo- 

t   14,   section   1,    to   that 

Cal.    App. 

11.  Same — Special  leglilatisa  aat  Ib- 
Blvrd,  within  the  meaning  of  constitution, 
25,  subdivision  2.  because 
hildren  under  the  age  of 
en  years,  and  to  all  of  s  class.— Peo- 
Camp,  —  Cal.  App.  — .  183  Pac.  846. 


article  I\ 
It  appUe. 


12.  Aiieaipt  lo  eoBmlt  the  rrlmc — As  ta 
geaerally. — In  law,  person  may  be  guilty  ot 
attempt  to  commit  orlme  defined  In  Ihl* 
BPctlon.  There  must  be  such  act  committed 
upon  body  ot  child  under  fourteen  years  of 
age,  and  there  could  be  "attempt"  to  com- 
mit such  act  without  accomplishing  it. — 
People  r.  Stouter,  143  Cal.  146,  151,  75  Pac. 
780. 

13.  Saaic — EnJdraee  lasDncient  to  war- 
rant verdict  of  guilty  of  attempt  to  com- 
mit crime  deltned  by  this  section.— People 
V.  Stouter,  143  Cal.  148,  147,  75  Pac.  7S0. 

14.  Same— Pua la k Beat. — Attempt  to  com- 
mit crime  may  be  punished  by  imprisonment 
for  definite  term  of  years,  although  the 
crime,  If  accomplished.  Is  punishable  by 
—People    V. 


146,   1G1,  TG  T 


780. 


.   48, 


)   the 


cribed 


t  generally,  i 

ipplleable.  wfcea.— Wher 

I  under  this  section  ther 
contention  that  the  act 


offense  under  section  3S8a  and 
proved  under  this  section,  bece 
388a  was  not  a  law  at  the  time 
mission  of  the  alleged  offense. 
Love,  39  Cal.  App.  521,  167  Pac. 
IS.     Bvtdeaee — Anawen  to  «■• 


testify  In  the  cause,  that  fact  not  being 
controverted  by  the  accused  and  not  being 
an  Issue  before  the  Jury,  not  evidence  given 
lo  the  Jury  In  the  cause,  and  can  not  be 
treated  as  evidence  of  her  age  from  which 
the  jury  may  And  that  she  was  under  four- 
— People  V.  Levoy,  —  Cal.  App.  — .  191 


^   634, 


nature  of  the  particular  crime  and  Its  elTect 
upon  society." — People  v.  Camp,  —  Ca!.  App. 
— .  183  Pac.  846.  See  People  v.  Barblerl.  33 
Cal.  App.  770,  780,  186  Pac.  813;  Kx  parte 
Selowskl.  18  Cal.  App.  589,  177  Pac.  301; 
Selowski  v.  Superior  Court,  130  Cal.  404,  131 
Pac.   653. 

10.  gaaie  Hfot  violative  of  federal  eoa- 
BlIintloB  In  that  It  denies  to  any  person 
prosecuted  thereunder  the  equal  protection 
ot  the  laws,  or  in  that  It  deprives  them  ot 


11 

Same— 

4:hiid 

■B' 

der      • 

mpe- 

•f  evid 

eaer  o(  pi 

lrl>   is 

r  the 

tria 

where 

sh 

Liesttoi 

Ith  ap 

idl 

ns      and       Ini 

Cellli 

befo 

any 

Objl 

1  made 

,  It  1 

bllBhlr 

.t  be  said 

thlnft 

was   si 

com- 

pell 

■y— Pec 

Cal,  App 

.  541. 

ic.  157. 

Burder 

I    of   si 

ng   In. 

:y   ot 

wU 

secutlon    res 

upon 

the 

d 

efendan 

t.— People 

v,    Qasser, 

31 

Cal. 

I   against  whom   the  i 
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ware  committed  wea  under  fourteen  yaara 
and  WHfl  Baked  on  cross -eiaminat Ion  to  aay 
whether  be  knew  the  acts  done  were  wrong 
and  the  court  auatalned  an  objecclon  as  to 
It  beln^  1  mm  uteri  at.  it  can  not  be  arKued 
that  the  testimony  was  material  because  it 
the  boy  understood  the  nature  of  the  act 
and  it  wag  wrong  he  became  an  accomplice 
and  that  the  court  committed  prejudicial 
error,  unless  counsel  called  the  attention  of 
the  court  to  his  purpose  In  asking  the  ques- 
tion.— People  V.  Love,  tt  Cal.  App.  Etl,  IGT 
Pac  9. 


clrnt  to  sustain  a  verdict  of  an  attempt  to 
commit  the  ofFense  denounced  In  the  above 
section,  where  It  shows  that  accused  took 
the  child  to  a  barn  or  vacant  house,  and  the 
child's  clolhing  was  disarranged,  added  to 
the  admission  of  the  accused  that  he 
touched  the  clothing,  and  that  he  allowed 
his  passion  to  get  the  best  of  him. — People 
▼.  Smith.  33  Cal.  App.  19G,  1E4  Pac.  609. 

31.  Sanse — Exprvt  (patinasBr— ESeet  «f 
VIhcIbk  bBBd  Bpen  private  argsBB. — The  ad- 
mission of  expert  testimony  to  prove  that 
the  plBclng  of  a  girl's  hand  upon  a  man's 
private  organs  would  tend  to  excite  his 
passion  and  to  a  certain  extent  gratify  his 
desires  Is  error  without  prejudice  where  the 
Jury  under  the  evidence  could  not  well  have 
concluded  that  the  acts  charged  were  other 
than  those  denounced  by  the  statute. — Peo- 
ple v.  Delgado,  3T  Cal.  App.  807,  17G  Pac.  21. 

Ab  t*  gill  not  ■■  accomplice  nhcre  BiaB 
Ulaeca  kei  kaad  ayoB  hia  private  pailB,  see 
par.  23.  this  note. 

sa.  Baaie — BxplBBatiaBe  hy  defendaat  ac- 
counting for  his  presence  at  the  place  where 
the  lewd  and  lascivious  act  Is  alleged  to 
have  been  committed  with  a  child  of  tender 
years.  Is  for  the  Jury  to  determine  their 
truth  or  falsity,  and  this  function  can  not 
be  usurped  by  the  court  on  appeal. — People 
V.  Swensen,  3^  Cal.  App.  262,  sub  nom.  Peo- 
ple V.  Swenson,  ITS  Pao.  9S4. 

•rkaBs — Girl  not  aa  aeeoBapllee. — In  a  prose- 
cution for  the  commission  of  lewd  acts, 
where  the  defendant  was  charged  with  plac- 
ing the  hand  of  a  girl  of  the  age  of  eight 
years  upon  his  private  organs,  the  girl  was 
not.  in  view  of  the  amendment  of  1916  to 
section  nil  of  the  Penal  Code,  an  accom- 
plice, being,  It  anything,  a  mere  passive 
Instrument. — People  v.  Delgado,  37  Cal.  App. 
IDT,  ITS  Pac.  14. 

Ab  t*  Hpert  tcallBseBy  as  t«  effect  at  naaa 
|>IbcIbk  band  af  girl  ap*B  kis  private  yarts, 
see  par.  21.  this  note. 

24.  Saaie — PrcvlOBe  aetii  ef  hIbiMbt  ehar- 
actCF,  although  they  led  to  and  the 
testimony  regarding  them  showed  the  com- 
mission of  sodomy,  may  be  xhown  In  prose- 
cution under  this  section, — People  v.  Har- 
rison, 1*  Cal.  App.  S1E,  112  Pac,  73S. 

».  BaBie — Praaf  af  alaillBr  offFDars.-^ 
Evidence  of  similar  offenses  committed  be- 


tween the  parties,  both  prior  and  subse- 
quent to  tbe  offense  charged,  may.  If  not 
too  remote,  be  Introduced.  But  such  evi- 
dence Is  not  admissible  as  Independent  sub- 
stantive ofTenseH  upon  which  a  conviction 
can  be  had,  and  evidence  of  them  Is  only 
admissible  after  the  prosecution  has  bq. 
lected  some  particular  act  of  a  date  certain. 
and    has    elected    to    rely    on    proof    of   such 


!i^a. 


'.  Harlan,  2»  Cal.  App.   SOD,  lEE  Pac. 


>«.  Saaie — QaeBtlDa  tor  Jarr,  where  theri 
■re  no  inherent  improbabilities  In  the  re- 
cital of  the  facts  by  Che  prosecutrix  on  the 
witness  stand,  whether  her  testimony  was 
truthful  or  otherwise,  and  b  verdict  ot 
t.ullty  Is  conclusive  ot  the  proposition  that 
her  testimony  was  entitled  to  full  weight 
and  credence. — People  v.  Thourwald,  —  Cal. 
App.  — ,  IBS  Pao.  124. 


w. 

Saaie— Slleaee  of  aeea 

ma 

adails 

•f 

The      admiss 

Idem 

ce,  ov« 

■r   defendant 

's    objection. 

of 

the  testtm 

an  otncer  an 

1  to  what  tra 

plred 

on 

the  oc 

CBslon    of    a 

visit   made 

by 

defendant  to  his  home  was  error  where 
such  testimony  was  to  the  effect  that  the 
defendant's  wife  told  the  defendant  that  he 
had  "been  warned  about  this  thing  before" 
and  that  she  did  "not  believe  in  this  thing 
of  ruining  young  girls,"  and  the  defendant 
made  no  reply  thereto  other  than  saying 
that  "this  Is  not  any  place  to  discuss  that." 
— People  v.  Hartwell,  JT  Cal.  App.  799.  ITS 
Pac.  21. 

23.  Statements  ot  third  parties  made  to 
or  In  the  presence  of  one  charged  with  the 

nect  him  therewith  are  admitted,  not  as  of 
themselves  conetltullng  evidence  of  the 
facts  stated,  but  to  show  what  it  is  that 
calls  for  a  reply;  and  where  the  statement 
Is  such  that  under  the  circumstances  the 
accused.  If  Innocent,  should  repudiate  It, 
his  remaining  mute  will  constitute  evidence 
ot  his  admission  of  the  truth  of  the  state- 
ment made. — People  v.  Hartwell,  37  Cal. 
App.  799,  175  Pac.  21. 

Z».  Same — SabBcqacBt  acta — Gvldcaee  of 
BdmlBBlble. — li:vldence  ot  what  occurred  two 
weeks  subsequent  to  the  date  charged,  when 
the  defendant  was  trapped  and  arrested,  in 
admissible. ^People  v.  Delgado,  37  Cal.  App. 


807.  1 


;.  21. 


M.  Same — Victim  at  attack  mnat  ke  aa- 
der  (eartccB  years  of  age.  and  the  evidence 
must  clearly  show  this  fact;  "If  the  Jury 
should  be  permitted  to  flx  the  age  of  the 
child  simply  by  viewing  her  while  a  wit- 
ness upon  the  stand,  this  essentia]  Issue  of 
the  prosecution  might  be  determined  by 
mere  guesswork." — People  v.  Levoy.  —  Cal. 
App.  — .  191  Pac.  G24. 

31.  Same  —  WaraiBg  t*  tfetcadaat  —  Ad- 
mlBslaB — InBaacleat  evMeace  ot  laaclvloOB 
aalarc. — In  such  a  prosecution,  admission 
if  the  accused  that  he  had  been  warned  Is 
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not.  In  tM  ftbacnce  at  evidence  ahowlns 
reason  or  occaBlon  therefor,  evidence  tend- 
ing- to  prove  that  defendant  was  ot  a.  laa- 
cIvloUB  nature,  or  that  he  had  theretofore 
Indulged  In  Buch  acts. — People  t.  Hartwell, 
SI  Cal.  App.  T99,  175  Fac.  21. 

SX.  iBAIcIment  and  ■■fomatloii — Amead- 
ne>l  ■«!  prejBdlclal  wheM.— InformHtlon 
charged  oRenae  denounced  by  above  aectlon 
against  accused,  committed  by  placing  hla 
hands  on  the  private  parts  ot  a,  female 
chlldi  It  was  amended  during  the  trial  by 
charging  the  defendant  committed  the  of- 
lense  by  placing  his  hands  and  private  parts 
upon  the  private  parts  and  legs  of  the  child, 
and  this  amendment  was  held  to  be  In  no 
way  prejudicial  to  the  rights  ot  the  de- 
fendant.— People  V.  Liberty,  39  Cal.  App. 
3«CI.  ITS  Pac.  868.  following  the  doctrine  In 
People  ▼.  RIppe,  St  Cal.  App.  EI4.  IBS  Fac. 
G06:  People  v.  HlUer,  14  Cal.  App.  641.  168 
Pac.  GT4.  and  People  v.  Donaldson,  16  Cal. 
App.  flS,  171  Pac,  4ti. 


lumclei 


:    the    defen 


under 


—It   li 


L    the 


of  the 


all  ot  the  acta  described  in  and  with  the  In- 
tent stated  by  this  section  constitute  but 
one  and  the  same  crime  or  offenae.  and  In- 

dllTerent  o  Hen  a  ea.— People  v.  Harrison,  14 
Cal.  App.  G4e,  111  Pac.   T33. 

Aa  l»  ■egallvlng  pxeeptlaaa  ■■  alatnte  in 
■■dIctBieat  or  IntanBatloa,  see,  post,  {948, 
note  pars.  21,   21. 

24.  Where  an  information  under  the  pro- 
visions of  thla  section  Is  In  the  language  of 
the  statute,  and  free  from  any  defects.  It  la 
Bumdent.  if  proved,  to  support  a  Judgment 
o(  conviction, — People  v.  aiiger,  17  Cal,  App. 
466,  120  Pac.  40. 

IS.  An  Information  charging  in  language 
of  statute  the  offense  denounced  by  above 
section,  and  then   adding.   In  apt  language. 

vulnerable  on  demurrer.— People  v.  Hart- 
well,  39  Cal.  App.  24.  ITT  Pac.  ggG. 

3S.  Sane — Parllcnlar  a«ta  oalr.—Indlct- 
ment  under  this  aectlon  which  does  not  at- 
tempt to  specify    the  particular  acta   which 

warrant  his  conviction  and  does  not  de- 
scribe the  orfense  aubstantially  In  the  lan- 
guage of  the  statute  In  that  it  falls  to  state 
the  act  committed  was  not  some  other  crime 
provided  In  part  one  of  the  Fen  ale  Code  Is 
fatally  defective,  for  it  Is  only  lewd  and 
lascivious  acts  other  than  the  acts  embraced 
In  those  other  crimes  which  constitute  a 
public  offense  under  this  section. — People  v. 
Qrlnnell,  9  Cal.  App.  238,  240,  98  Fac.  681. 

27.  The  acta  referred  to  In  the  exception 
"other  than  the  acts,"  etc..  are  descriptive 
o(  and  dellne  the  offense,  hence  an  Indict- 
ment in  order  to  state  the  offense  must 
unless  It  appear  from  particular  acts  do- 
scribed  therein  negative  In  conclusion  that 
the  acta  which   defendant   Is  charged   with 


committing  are  those  embraced  In  the  ex- 
ception.—People  V.  Grinnell,  8  Cal.  App.  232, 
140,  98  Cal.  681. 

SS.  Same — Sanelenrr  ■t.—The  offenae  of 
lewdness,  as  dpflned  In  aectlon  288  Penal 
Code,  is  BUfflclently  charged  In  an  Indict- 
ment by  the  words:  "by  the  said  D.  A,  then 
and  there  placing  the  hand  of  her,  the  said 
A.  H.,  upon  the  said  n.  A. 'a  private  parts, 
with  (he  felonious  Intent  then  and  there 
and  thereby  of  arousing,  appealing  to,  and 
gratifying  the  lust,  passions  and  sexual 
desires  of  her,  the  said  A.  R."— People  v. 
Anthony,  20  Cal.  App.  586,  129  Pac.  96S,  9T0. 

39.  Indictment  that  merely  alleges  that 
"defendant  did  wilfully  and  lewdly  commit 
a  lewd  and  lascivious  act  upon  and  with  the 
body  of  a  child  under  the  age  of  fourteen 
years,  etc.,  without  any  attempt  to  specify 
the  particular  acts  which  defendant  must 
have  committed  In  order  to  warrant  his  con- 
viction under  aectlon  288.  Penal  Code:  and 
does  not  describe  the  offense  charged  sub- 
stantially in  the  language  Of  the  statute, — 
is  Insufflclent.— People  v.  Qrlnnell.  9  Cal. 
App.  23S,  98  Pac  BSI. 


It    1 


lewd    I 


the  lewd  and  lascivious  acts  set 
out  in  section  2SS,  Penal  Code,  and  which 
are  other  than  those  embraced  In  other  pro- 
visions of  the  Penal  Code,  which  constitute 
a    public    offense    under    that    section.      The 


refer 


n  the 


ceptior 


re  deecrlptive  of  and  deflne 
the  offense.  Hence  the  indictment,  In  order 
to  state  the  offense,  must,  unless  it  appear 
from  particular  acta  described  therein, 
negative  any  conclusion  that  the  acts  which 
the  defendant  is  charged  with  commiiting 
are  those  embraced  In  tbe  eKception. — Peo- 
ple V.  Grinnell,  9  Cal.  App.  238,  98  Pac.   681. 

As  to  ■ecCHlty  •(  >egativliiK  In  liidlet- 
Meat  exeepllons  la  statHle,  aee  note,  Ann. 
Cas.  I913B,   pp.   13G-12T. 

41.  Sane — Wkea  act  defective.— Infor- 
mation for  violating  this  section  Is  not  de- 
fective because  it  falls  to  allege  sex  of 
child  on  whoso  person  act  was  committed.— 
People  V.  Curtis,  1  Cal.  App.  1,  2,  SI  Pac. 
6T4;    People  v.  Zuell,   2  Cal.  App.   G9,  60,   82 


Pac. 


129. 


raetloi 


In  prosecution  under  this  section,  after  Jury 
have  been  unable  to  agree  for  twenty-four 
hours.  It  IB  error,  and  unfair  to  defendant, 
to  then  instruct  Jury  that,  notwithstanding 
former  instructions,  they  may  convict  de- 
fendant of  "attempt"  to  commit  crime 
charged.  This  is  moat  dangerous  Interfer- 
ence  with  right  of  defendant  to  fair  trial. — 
People  V.  Stouter,  142  Cal.  146,  14T.  TB  Pac. 
780. 

43.  An  Instruction  advising  the  Jury  that 
other  lewd  and  lascivious  acts  had  been 
shown  by  the  evidence  to  have  been  com- 
mitted by  the  defendant,  and  that  such  evi- 
dence had  been  introduced  for  the  purpose 
of   proving    the    illicit   relations    of    the    de- 
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tso. 

4t.  In  a  prosecution  charKlng  IbbcIvIouh 
acts  with  a  child,  there  In  no  error  In  raodi- 
fylng  an  Instruction  proposed  by  the  de- 
tendant  In  strlklnK  out  tbe  folIowlnK:  "The 
defendant  has  offered  hiniHelf  bh  a  witness 
and  has  given  testimony  In  this  case,  and 
the  Jury  are  Instructed  that  he  Is  competent 


Bstlfy   a 


t  witness,  and   I 


iHider 


48.     JiiJk»««1— DfertHloa  af  aets.— It  Is 

not  necessary  to  describe  the  offense  In 
the  Judgment  with  the  technical  precision 
and  nicety  required  In  Its  statement  In  an 
Information,  and  If  the  crime  Is  referred  lo 
In  the  Judgment  under  Its  generic  designa- 
tion It  Is  auOlcIent.  Tbe  principal  object  of 
the  requlreinent  that  the  Judgment  shall 
contain  In  Its  recitals  a  proper  description 
of  the  offense  of  which  the  defendant  has 


lUld  be  governed  by 
rules  that  control  you  In  weighing 
mony  of  other  witnesses  who  hav 


■    befor 


I    this 


rial," 


the  t 
giver 

where  the  court  Instructed  the  Jury  as  fol- 
lows; "The  Interest  of  a  defendant  In  the 
result  Of  an  action  does  not  deprive  him  ot 
the  benefit  of  hia  own  testimony.  The  law 
makes  him  a  competent  witness  In  hIa  own 
behalf,  and  his  testimony  Is  entitled  to  full 
and  (air  consideration  by  you  the  same  as 
that  of  any  other  witness.  He  Is  consid- 
ered Innocent  until  the  prosecution  estab- 
lishes the  contrary  by  convincing  proof  and 
beyond  a  reasonable  doubt.  His  evidence 
Is  entitled  to  full  credit  when  you  believe 
that  he  has  spoken  the  truth,  and  the  evi- 
dence of  such  witness  Is  sufflclent  proof  of 
any  fact  to  which  you  believe  he  has  truth- 
fully testlfled." — People  v.  Murnaban,  S2 
Cal.  App.  211,  113  Fac.  432. 

4S.  Same — Other  offeasea.— An  Instruc- 
tion that  testimony  had  been  Introduced 
tending  to  prove  other  lewd  acts  than  those 
relied  upon  for  conviction,  for  the  purpose 
ot  proving  the  lewd  and  lascivious  disposi- 
tion of  the  defendant,  and  not  for  the  pur- 
pose of  proving  distinct  offenses.  Is  not  er- 
roneous.— People  V.  Oasaer.  S4  Cal.  App.  541, 
ISB  Pac.  lET. 


Is 


Icted   I 
show 


1   (or   1 


malned  within  Its  Jurisdiction  In  the  matter 
of  the  admeasurement  of  the  punishment 
Inflicted. — People  t.  Qregory.  t  Cal.  App.  T3t. 
748,  97  Pac.  912. 

•17.  R«»e  mmt  lewd  aad  laaelvlaBB  e*a- 
dact  may  be  charged  In  same  Indictment  or 
information.  In  separate  counts,  under  prO' 
visions  of  section  9E4,  post,— People  ».  War- 
ilner,  37  Cal.  App.  lOT,  1T2  Pac.  488. 

4S.  FiiatBhKHt~-AB  to  tern  of  HHteiiee 
Is  to  be  flzed  by  court  under  above  section 
and  section  «71,  post;  which  sectlona  must 
be  read  together  to  ascertain  tbe  mailmum 
penalty  which  may  be  afllied;  together  these 
sections  fix  the  lowest  and  the  highest  pen- 
alty that  may  be.afflied  to  the  crime;  sec 
tlon  18  has  no  application  for  the  reason 
that  the  exception  therein  named  excludes 
It. — People  V.  Camp,  —  Cal.  App.  — ,  183 
Pac.  845, 

tnBlakHCBt  tor  atteMpt.  see  par.  14. 


this  n 

4».     Burnt — Seat 


I    in 


tlon  lies.  post,  that  being  the  maximum 
penalty  for  the  crime. —People  v.  Rossi.  37 
Cal.  App.  TTS,  174  Pac.  916. 


§288a.  FELLATIO  AND  OOTTNIUNOUS  FELONIES.  The  acts  techni- 
cally known  as  fellatio  and  cunnilingus  are  hereby  declared  to  be  felonies  and 
any  person  convicted  of  the  commission  of  either  thereof  shall  be  punishable 
by  imprisonment  in  the  state  prison  for  not  more  than  fifteen  years. 


U   tkc   Easllsk 


I  of  1917. — In  r 


CHAPTER  VI. 

VIOLATING  SEPULTUEE  AND  THE  REMAINS  OP  THE  DEAD. 


i  293.  Punishment  for  omitting  to  bury. 

i  294.  Who  are  entitled  to  custody  of  a  body. 

i  29,1.  Arresting  or  attaching  a  dead  body. 

{  296.  Defacing  tombs  and  monuments. 

i  297.  Interring  remains  in  city,  etc.,  limita. 


1 290.  Unlawful    mutilation     or    removal    of 
dead  bodies.     Not   to  apply   to   car- 

|291.  Unlawful  removal   of  dead  body   from 

grave  for  dissection,  etc. 
1 292.  Who    are    charged    with    the    duty    of 

§  290.  UNLAWFUL  MUTILATION  OR  REMOVAL  OF  DEAD  BODIES. 
NOT  TO  APPLY  TO  CERTAIN  PERSONS.  Every  person  who  mutilates, 
disinters,  or  removes  from  the  place  of  sepulture  the  dead  body  of  a  human 
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being  without  aathority  of  law,  is  guilty  of  a  felony.  But  the  provisions  of 
this  flection  do  not  apply  to  any  person  who  removes  the  dead  body  of  a 
relative  or  friend  for  reinterment. 

1  (  1   Act  February 


ITUTILATION  OR  REMOVAL  OF  DEAD 


1.  ConstrnetiDD   of    Bection  —  Application   of 

section  to  Telativea  or  friends. 

2.  Same — Mnat  be  read  with  act  of  April  1, 

1878. 

3.  Same — Seintennent  of  relative  or  friend. 

4.  Same— Bemoral  is  required. 

5.  Same — Section     waa     aimod     at     "bodj- 

Bnatcliing. ' ' 

6.  Sufficiency  of  indictment. 

7.  "To  disinter"  means  what. 

1.  CaBBtnetlo>  ot  HcctlsB  —  Applteatlm 
•f  KclloB  (•  rrlatlvr*  or  frlnda.— The   act 

dI  April  I,  1878  (StatB.  1S7T-8),  entitled  "An 
act  to  protect  public  health  from  Inlectlon 
eauned  by  exhumallon  and  removal  ot  re- 
mains o(  deceaaed  persons."  makes  It  mis- 
demeanor to  disinter  or  exhume  body  or 
remains  of  any  deceased  parson,  unless  "per- 
mit shall  Brst  be  obtained  from  the  board  of 
health,  health  offlcer,  mayor,  or  other  head 
of  the  municipal  government."  It  applies 
as  well  to  relatives  or  friends  of  deceased 
as  to  all  other  persons. — People  v.  Dalton, 
El  Cal.  2ZS,  laT. 

2.  Same — Mmmt  be  rend  wKk  act  of  April 
I,  laia — The  act  of  April  1,  18T8,  to  pro- 
tect public  health  from  Infection  caused  by 
exhumation  and  removal  of  remains  of  de- 
ceased persons,  does  not  repeal  this  section. 
The  act  and   the   section   of   code   are   to   be 

1  together.      It  wai 


that  It  could  be  done  without  danger  to 
health  o(  llvlne. — People  v.  Dalton.  S8  Cal. 
zae,  SST. 

3.  Same  —  neiateraieBt  •(  relative  er 
friend. — This  section  does  not  apply  to  any 
person  who  removes  dead  body  of  relative 
or  friend  for  reinterment. — People  v.  Baum- 
KBrtner,  135  Cal.  Tt,  74,  B«  Pac.  ST4. 

4.  Sam* — RemavBl  I*  re«alred.~Under 
this  section.  It  Is  not  felony  merely  to  ex- 
pose dead  body  to  elements  while  In  grave; 
to  constitute  offense  deslenated,  there  must 
be  removal  of  body  from  place  of  burial. — 
People  V.  Baumgartner,  13E  Cal.  T!,  T6,  6S 
Pac.  974;  People  v.  Rhew,  US  Cal.  T6,  76,  66 
Pac.  1081. 


!*loB    was    allied    at    "bodr- 


moved    from    Its    i 


,   13B  Cal.  72, 


unless    body    I 

place. — People   v.   BaumKartni 

74,  66  Pac.  974. 

a.  Saaclncr  of  ladlctnen 
Is  sutflcient  to  charg:e  felony  c 
this  section  where  It,  In  substance,  and  al- 
most In  exact  words,  charges  felony  deflned 
by  statute.— People  v.  Dalton,  68  Cal.  ZiS, 
228. 

7.  "^o  disinter"  aeaaa  wfcal-^The  com- 
mon tinderstandinK  of  the  expression,  "to 
disinter  a.  buried  human  body,"  is,  not  only 


■  to  a 


lead    body, 


1  disi 


§  291.  UNLAWFUL  REMOVAL  OF  DEAD  BODY  FROM  ORATE  FOR 
DISSECTION,  ETC.  ;pvery  person  who  removes  any  part  of  the  dead  body 
of  a  human  being  from  any  grave  or  other  place  where  the  same  has  been 
buried,  or  from  any  place  where  the  same  is  deposited  while  awaiting  burial, 
with  intent  to  sell  the  same  or  to  dissect  it,  without  authority  of  law,  or  from 
malice  or  wantonness,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years. 

History:     Enacted  February  14,  1872. 

1.     DlapssHloa    of    body— Mlsdeneaaar. — 

The  unauthorized  disposition  and  sale  of 
the  dead  body  of  a  human  being  for  gain 
and  prom  i>  a  common-law  misdemeanor  of 
high  grade,  and  malum  In  s 


self  a  misdemeanor,   Indictable  and  pu 
able    at    the    common    law. — Thompsi 


Is  It- 


ITnlanfol   dieli 
an  Indictable  oBenBer~.Se a 
Rep.  426-4iS, 
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CS»2.»S  DCTV  OF  BURIAI^-WHO  CHABSBD  WITH.  IPt.l. 

S  292.  WHO  ABE  CHABQED  WITH  THE  DTTTT  OF  BOBIAL.  The  duty 
of  burying  the  body  of  a  deceased  person  devolves  upon  the  persons  hereinafter 
specified. 

1.  If  the  deceased  was  a  married  woman,  the  duty  of  burial  devolves  upon 
her  husband ; 

2.  If  tbe  deceased  was  not  a  married  woman,  but  left  any  kindred,  the  duty 
of  burial  devolves  upon  the  person  or  persons  in  the  same  degree  nearest  of 
kin  to  the  deceased,  being  of  adult  age,  and  within  this  state,  and  possessed 
of  sufficient  means  to  defray  the  necessary  expenses; 

3.  If  the  deceased  left  no  hnBband[,]  nor  kindred  answering  the  foregoing 
description,  the  duty  of  burial  devolves  upon  the  coroner  conducting  an  inquest 
upon  tbe  body  of  the  deceased,  if  any  such  inquest  is  held ;  if  there  is  none 
[held],  then  upon  the  persons  charged  with  the  support  of  the  poor  in  the 
locality  in  which  the  death  occurs ; 

4.  In  oase  tbe  person  upon  whom  the  dn^  ttf  burial  is  cast  by  the  toregmstg 
provisions  <»aits  to  make  snch  bnrial  within  a  reasonable  time,  the  duty 
devolves  upon  the  person  next  speciBed ;  and  if  all  omit  to  act,  it  devolves 
upon  the  tenant;  or  if  there  is  no  tenant,  upon  the  owner  of  the  premises[,]  or 
master ;  or  if  there  is  no  master,  upon  the  owner  of  the  vessel  in  which  the 
death  occurs  or  the  body  is  found. 


DTJTT  OP  BUEIAL.  son    or   persons    by    whom    they    shall    *• 

1.  Conatnietion    of    section-Duty    of    burial  "urled,    amount    which    shall    be    paid    for 

devolve  on  whom.         _  Xsl'lu;h^7,  tC-Paomc'Srt"a.^^rv: 

2.  Same—^Duty  and  discretion  ol  inuaicipali-  widber.  113  Cal.  201,  103,  201,  4B  Pac    2i3 

i.  Burial  espensea— Duty  of  brother.  mads    express    legal    obUBatlon.      There    is 


COBStnctlOB  •(  seetlDB — Bmtr  •>(  I 


1    denned    and    i 


1.1  *,«!,«  »  wh—.~Thl.  section  merely  "''«•*.    t^**;    '"^'^'"P°"'"«  ,<"    ^°fy    "" /*: 

declares  that  the  duly  of  burial  of  the  body  ""e**;   1"'   t""*,  °f ''^   ""^'""^   '°   "''^   "J 

Of   the  deceased   person   shall  devolve   upon  ^In,  within  which  phrase   as  here  empioyei 

the  person,  therein  speelfled.-Odd  Fellows'  '"  'f  "tf  """'^'"^  husband  or  w  fe;  and 

rem.  Assoc,  v.  San  Francisco.  HO  Cal.  StS.  ""'  f  >?.'"■  ';'"'r''°'  '"  '""  Property  sense 

eit   7a  Par    981  "ownlne     body  of  deceased,  have   property 

■                           '  rlghta  therein  which  will  be  protected,  and 

2.     Same — Duty  ■■*  dlserctlait  ef  maBlel-  for  vlolalion   of  which   they   are  entitled    to 

palltlea.— By   thiB   section,    duty    of    burylnR  indcmnlflcalLon. — O'Donnell  v.  Slack.  123  Cal. 

body  of  deceased  person  Is  imposed  on  cer-  jsS.  289.  4J  U  R.  A.  38»,  EG  Pac.   908. 


enumerated   order; 
no  such  relative,  then  upon  c 
•    held    Inquest    upon    body:    end    If 
I  be  no  such   coroner,   then   upon   "per-  4.     Borial  eavFaaes — Daly  at  bmtferr.- 


See  Kerr's  Cyc,  Civil  Code  (2d  ed.) 
66S,  note  pars.   2-8. 


sons  charged  with  the  support  oC  the  poor  Is  the  duty  of  a  brother  t 

in  the  locality  In  which   the  death  occurs";  expenses  of  the  body  of  an   Indigent  sister. 

and    If  all    these   "omit    lo   act,"    then    upon  and    In    an    action    by    the   executor   of    such 

tenant    or   owner   of    premises    where    death  brother's      estate      against      the      fraudulent 

occurred,    or   body    Is    found.      This    la    only  transferee  of  a  fund  belonging  to  the  estate, 

dfclaratlon    of    duty    already    enisling,    and  the   defendant   la   entitled    lo   credit    for  the 

belongs   to   every   municipality.      Manner    In  amount   expended   In,  such  burial. — Tench  v, 

which  dead  bodies  shall  be  disposed  of,  per-  McMeekan,  17  Cal.  App.  25,  118  Pac.  ITS. 

§  298.  PUMTSHMEHT  FOR  OMTTTINO  TO  BURY.  Every  person  upon 
whom  the  duty  of  making  burial  of  the  remains  of  a  deceased  person  Is  imposed 
by  law,  who  omits  to  perform  that  duty  within  a  reasonable  tiiue,  is  guilty  of 
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a  misdemeanor;  and,  in  addition  to  the  punishment  prescribed  therefor,  is 
liable  to  pay  to  the  person  performing  the  duty  in  his  stead  treble  the  expenses 
incurred  by  the  latter  in  making  the  burial,  to  be  recovered  in  a  civil  action. 


§  294.  WHO  ARE  EimTLED  TO  CUSTODY  OF  A  BODY.  The  person 
charged  by  law  with  the  duty  of  burying  the  body  of  a  deceased  person  is 
entitled  to  the  custody  of  auch  body  for  the  purpose  of  burying  it;  except  that 
in  the  case  in  which  an  inquest  is  required  by  law  to  be  held  upon  a  dead  body 
by  a  coroner,  such  coroner  is  entitled  to  its  custody  until  saeh  inquest  has  been 
completed. 


CnSTODT    AND    TRANSPOBTATION   OF      astabllahlnK   rlKhts—lIhe   this   section— u-a 

DEAD  BODIES.  not   to   ba   held   Inoperative   becauae   found 

1.  CoMtnietion  of  aection— Civil  aetion.  '"  "">■  Particular  coda.— Enoa  v.  Snyder,  181 

B.  Swie—Effeet  of  being  in  partionlar  code.       ^al.  18,  TJ,  M  Ara.  St.  Rap.  !I0,  ES  L.  R.  A. 

3.  Penalty   for   not   buxjing   does   not   affect       '"■  "  ^^"^  "'■ 

right  of  custodj.  >•     Penalty  for  aat  baiylB*  doea  >ot  af- 

4.  Tranaportation — Begnlations  by  state  board      '•««  rl«fct  af  esatadr. — Fact  that  penalty  for 

ef  health.  not  burying  dead  body  In  alBO  imponed  upon 

one  whose  duty  it  Is  to  bury  It  does  not 
BlTect  right  of  cuatody  which  law  gives. — 
Enoa  V.  Snyder,  ISl  Cal,  «S,  7S,  St  Am.  St. 
Rep.  SIO,  GS  L.  R.  A.  321,  B3  Pac.  ITO. 


I.  t-S. 

itlaa   of  aectloB— Civil   aetloB. 


4.     TraBspoFtBtlOB — Rcaalatloaa   hy   ■ 


— Provlalons  of  thfa  section  regulate  rights  fcoani   of  health.— A   state    board   of   health 

which  may  be  considered  and  predicated  in  may  ba  empowered  to  make  regulations  re- 

civil   action.— EnoH   v.   Snyder,   181   Cai.   88,  gpeotlng  the  transportation  of  dead  bodies. 

TI,  81  Am.  at.  Rep.  JJO,  53  L.   R.  A.   121,   13  _see   note   on   powers   Which  may    be   dele- 

Pac.  170.  gated  to  boards  of  health,  80  Am.  St.  Rep. 

t    •(    heiac    la    partlealar  113,  ISl. 


cede. — Clear  enactment  of  aubstantlve  law 


1 296.  ABKESTmO  OB  ATTAOHINO  A  DEAD  BODY.  Every  person 
who  arrests  or  attaches  any  dead'body  of  a  human  being,  upon  any  debt  or 
demand  Whatever,  or  detains  or  claims  to  tletain  it  for  any  debt  or  demand,  or 
upon  any  pretended  lien  or  charge,  is  guilty  of  a  misdemeanor. 


§286.  DEFAOHTG  TOMBS  AND  MONUMENTS.  Every  person  who  wil- 
fully and  maliciously  defaces,  breaks,  destroys,  or  removes  any  tomb,  monu- 
ment, or  gravestone,  erected  to  any  deceased  person,  or  any  memento  or 
memorial,  or  any  ornamental  plant,  tree,  or  shrub,  appertaining  to  the  place 
of  burial  of  a  human  being,  or  who  shall  mark,  deface,  injure,  destroy,  or 
remove  any  fence,  post,  rail,  or  wall  of  any  cemetery  or  graveyard,  is  guilty 
of  a  misdemeanor. 


N.  E.  10;  Jacobui 

1  V,  Congregation  of  larael. 

Jury  to  a  graveatone. — Mitchell  v.   Thorne, 

lOT    Ga.    618,    71 

Am.    St.    Rep.    141,    1*«,    38 

184  N.   T.  S3«,   80  Am,  HL   Rep.  098,   70S,  80 

S.  E.  863. 
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§297.  IHTERBINO  KEHAINS  IN  OITY,  ETC.,  LIMITS.  Every  person 
who  shall  bury  or  inter,  or  cause  to  be  buried  or  interred,  the  dead  body  of  any 
human  being,  or  any  human  remains,  in  any  place  within  the  corporate  limits 
of  any  city  or  town  in  this  state,  or  within  the  corporate  limits  of  the  city  and 
county  of  San  Francisco,  except  in  a  cemetery,  or  place  of  burial  now  existing 
under  the  laws  of  this  state,  and  in  which  interments  have  been  made,  or  that 
is  now  or  may  hereafter  be  established  or  organized  by  the  board  of  super- 
visors of  the  county,  or  city  and  county,  in  which  such  city  or  town,  or  city 
and  county  is  situate,  shall  be  guilty  of  a  misdemeanor. 

History:     Enacted   March  30,  1S74,  Code  Amdts.  1873-4,  p.   46S. 

nlilng  that  eilatlnf  cemetery  aasoctattona 
have  rights  demanding  conaideralion),  by  re- 
quirlnK  such  salesuarda  and  precautions  In 
the  interment  of  bodies  as  would  avoid  dan- 
ger to  the  public  liealtii,  but  It  prohibits  any 
burials  under  any  and  all  circumBtances  and 
conditions.  It  declares  that  tbe  1>urlal  of 
dead  bodies  within  the  city  and  county  o( 
San  Francisco  Is  dang-orous  to  life  and 
detrimental  to  public  health.  By  Its  mere 
order,  the  local  authority  seeks  to  prevent 
the  further  uaft  of  quantities  of  valuable 
property,  notwithstanding  the  fact  that  the 
use  of  the  same  has  been  heretofore  legi- 
timate, even  essential,  in  its  nature,  to  civi- 
lization. An  examination  of  the  averments 
of  the  bill  of  complainant  discloses  tacts 
not  only  Justifying  this  statement,  but 
shows  that  the  Laurel  Hill  Cemetery  Is  not 
now,  and  never  has  been,  and  never  will  be- 
come, a  nuisance,  within  the  meaning  ot  the 
Civil  Code  of  California,  section  34T9,  which 
defines  what  a  nuisance  la  within  that  state; 
and  that  It  IB  not  true  that  burials  of  dead 
bodies  within  the  aforesaid  cemetery  are 
dangerous  to  life  and  detrimental  to  the 
public  health."— Hume  v.  Laurel  Hill  Ceme- 
tery, supra. 
4.     Snmt — OidlBanec  arbitrarily  ^raklblt- 


INTEBKING  ■WITHIN  CITY  LIMITS. 
1.  Construction  of  section. 
2, 3.  Laurel     Hill     Cemeterj — San    Francisco 
ordinance  No.  25  invalid. 

4.  Same— Ordinance  arbitrarilj  prohibiting 

5.  Same — TCbere  eemeterj  not  a  uaisance. 
1,     C*BStractl»B  at  aectlon. — This  section 

forbids  burial  of  body  within  San  Francisco, 
except    In    aome   cemetery    already    existing 


■    ther 


aftei 


Itshed  by  board  of  supervisor 
negative  provision,  and  does  not,  by  Infer- 
ence, confer  right  to  bury  in  eicepted  ceme- 
teries. That  right  was  pre-existing,  but 
was  subject  to  be  taken  away  by  police 
regulations,  and  remained  subject  to  that 
condition  after  enactment  of  this  section  to 
same  extent  as  before.  So  far  as  an  ordi- 
nance forbids  burials  outside  all  those 
cemeteries,  it  is  In  strict  accord  with  this 
section,  and  so  far  as  It  forbids  burial 
within  those  cemeteries,  It  Is  not  in  conflict, 
(or  this  section  gives  no  right  to  do  that, 
and   makes   no   provisions    relating    thereto. 


ordinance,  s 


1    that    this 


>oth,  1 


rrltor: 
t  that  ordlnl 


3  that 


extent  Inoperative.  If  so.  only  result  would 
be  that  for  offense  of  burial  In  any  placi 
other   than   In  established    cemetery,   prose. 

law.  and  for  burial  within  such  cemeteriei 
It  must  be  under  ordinance  which  as  to  suci 
territory  Is  In  force  and  effect. — Odd  Fel- 
lows' Cem.  Assoc.  V.  San  Francisco,  140  Cal 
22S,  233,  T3  Fac  SST. 
2.     Lanrel   Hill 


jrdinf 


irlly 


prohibits  the  burial  of  bodii 
entire  county,  embracing:  large  tracts  of 
land  unoccupied,  and  remote  from  human 
habitation,  where  the  public  health  and 
safety  could  not  possibly  be  endangered,  Is 


clean: 


lable 


Lauiel  Hill  Cemetery,  supra;  Los  Angeles  v. 
Hollywood  Cemetery  Assoc.  124  Cal.  Hi.  71 
Am.  St,  Rep.  T6,  E7  Pac.  163;  Lake  View  v. 
Lets,  44  111.  81;  Musgrove  v.  Church  of  St. 
Louis,  10  La.  431;  City  of  New  Orleans  v. 
St.  Louis  Church,  11  La.  244;  Freund  on  Po- 
lice Powers,  section  17S. 


The 


"The 


rdinai 


prohibits  the  burial  of  dead 
bodies  not  only  within  those  portions  of  the 
city  of  San  Francisco  which  are  thickiy  in- 
habited,   but   throughout    the    limits    ot    the 

county  of  San  Francisco.  It  does  not  at- 
tempt  to  regulate  In  any  manner  the  burial 
ot  bodies  within  that  territory  (thus  recog- 


will  r 


lental    t 


and 


Ihe  public  health.   It  Is  not  within   the  c 
Btltutional    power    of    the    municipality    to 
suppress    it.— Hume    v.    Laurel    Hiil    Ceme- 
tery,   supra;    Tatea    v.    Milwaukee,    77    U.    S. 
(10  Wall.)   497,  GOG.  19  L.  ed.  984. 
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BAHBAKOUS   AND    ITOIST    AMlSi:M[i:NT§. 


CHAPTER  Vn. 


1  269.  Barbarous  and  noisj  BmuBements,  and 
theaters  where  liqaors  are  sold,  pro- 
hibited on  Sundft?.     [Repealed.] 

1 300.  Keeping   open   plaeea   of   business   on 

Sundaj.     [Bepealed.] 

1301.  Limitation  on  operation  of  preceding 

section.     [Repealed.] 

f  302.     Disturbioff  religious  meetings. 

1303.  Sale  of  liquors  at  theaters  and  em- 
ploying women  to  sell  liquors 
thereat.     [Repealed.] 

I  304.     Selling  liquors  at  camp-meeting. 

I  305.     Limitation  of  preceding  section. 

i  306.  Procuring  female  under  seventeen 
years  of  age  to  plaj  musical  instru- 

seventeen    playi 


I  307.     Prohibiting  the  sale  of  0| 


i  308.    Selling  tobacco  to  minors. 

i  308a.  [Xo  section  of  this  number.] 

i  308b.  Refusal  to  use  teit-books  prP8Cribcrt, 
etc.  Refusal,  etc.,  to  make  report. 
Penalty. 

1 30S.  To  prevent  admission  of  minors  to 
houses  of  prostitution. 

1 310.  United  States  flag.  Desecration,  mu- 
tilation, or  improper  use  of.  Pen- 
alty. 

{310}.  Barber  shops  and  bath  houses  must 
not  be  conducted  after  tivelva  M. 
Sunday.     [Repealed.] 


Female    under      |  310a.  Protection  of  Bear  flag. 

[Repealed.] 


§299.     BABBASOUS   AND   NOISY   AMUSEHENTS,    AND   THEATEBS 
WHEBE  LIQUOBS  AKK  SOLD,  PBOHIBITED  ON  SUNDAY.     [Repealed.] 


1.  Civil   regulation — Can   not   be   converted 

into  religions  institution. 
S.  Same — Legislature — In     flzing     day     of 
rest. 

—Moves  without  restraint. 
—To  judge  of  both  evil  and 

5. 8.  Same — Primary  object  of  legislation. 
7,  S.  Special     legislation  —  Prohibitory     law 
must    be    made   applicable    to    all    of 

9.  Sanday  act — Passage  of  la  secular, 

10.  Same — Sunday  is  not  set  apart  as  holy 

day. 

11.  Sunday  laws — Not  unconstitutional. 

12.  Same — Will  not  extend  to  a  prohibition 

of  particular  kind. 

1.  nni  rexalBtlM  —  Can  mot  be  «•>• 
*ened  lata  rellKIaaa  Inatltatloa  because  It  Is 
•nforced  on  day  which  particular  religious 
sect  recards  as  sacred. — Dla.  op.  Ei  parte 
Newman,  9  Cal.  602.  Bil.  See  Ex  parte 
Andrews.  18  Cal.  ET9.  tSS;  Ex  parte  Bird.  19 
Cal.  1»0,  131;  Ex  parte  Burke.  68  Cal.  «.  19. 
it  Am.  Rep.  231 ;  approving  dissenting- 
opinion  In  Bi  parte  Newman,  supra. 

3.  Saaac — I.««lalBtBr( — In  MsIbk  AmV  at 
TTBt,  eBtabllshes  only  rule  of  civil  conduct. — 
DIs.  op.  Ex  parte  Newman,  9  Cal.  602.  619: 
approved  Ex  parte  Andrews,  IS  Cai.  G79, 
«t$:  Rx  parte  Bird.  19  Cal.  130,  111:  H^x 
parte  Burke.  69  Cal.  8,  19.  43  Am.  Rep,  til. 

S.  S«BiF— San* — Moth  wltbeat  rritralnt 
farther    than    llmltntlons    which    constliu- 


tlon   has   niBd   to    Its   action,   and   has 

..    by 

virtue   of   Its   general   authority,    powe 

declare  that  keeping  open  of  places  o[  ] 

neSB  on  Sundays  Is  Injurious  to  public 

fare.— Ex    parte   Andrews,    IB    Cal.    679, 

Ex  parte  Bird,  19  Cai.  130,  131. 

less  when  e'vll  Is  moral  than   It   Is  wh. 

Is    physical,    for    duty    ot    government 

prehends  moral  as  well  as  physical  we 

Ifare 

or    stale.— Bi    parte    Andrews.    IB    Cal. 

S79. 

683;  Ex  parte  Bird,  IS  Cal.  130,  131, 

B.     Saaie— pTiBiarr    abjeet    at    leslBlatUa. 

— While  primary  object  of  leglBlatlon  which 
respects  secular  attalra  le  not  promotion  of 
religion,  yet  It  can  be  no  objection  to  laws, 
they  are   Immediately  aimed  at 


r  Inte 


I,  (hey  also 


B  plel 


Ex    parte    Andrews,     IS    Cal.    679.    6S4, 
parte  Bird,  19  Cal.  130,  HI. 

«,  Camvarct  Decision  In  Ex  parte  New 
man,  9  Cal.  602,  holdlns  that  an  act  for  "th< 
better  observance  of  the  Sabbath"  Is  In  con 
nict  with  the  constitution  of  the  state  ai 
then  existing;  and  see  dissenting  opinion 
In  the  same  case,  of  Field.  J.,  holding  tha 
such  laws  should  be  declared  constitutional 
the  reasoning  In  the  dissenting  opinion  be 
Ing  afterwards  approved  In  Ex  parte  An 
drewa.  18  Cal.  679,  685;  Ex  parte  Bird.  1: 
Cal.  130,  IJl;  Ex  parte  Burke,  69  Cal.  S,  1) 
43  Am.  Rep.  231. 

T.  Sprrlal  IrcUlatloa  —  rrohlbllory  laT 
naat  be  made  applleable  ta  all  of  elaaa,  am 
where,  therefore,  act  Is  directed  agnlns 
sperlBl  class,  such  as  declaring  business  o 
bHklng.  for  purpose  of  sale,  between  hour 
of   six   o'clock   p.   m.   on   Saturday   and   si: 
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KEEPING   OPEN   Bl'SINBSS    ON    flUNDAV, 


o'clock   p.   m,   on  Sunday,   with  certain  «- 

ceptiona,  It  Ib  special  leB-lalatlon,  and  un- 
conatltut<onal.^i:i  parte  WesterOeld,  S5 
Cal.  SGO,  GSl,  SB  Am.  Rep.  4T. 

S.  DlBllnsalaked  In  Ex  parte  JentiBch, 
112  Cal.  168,  4T5,  SS  IJ.  R.  A.  Hi.  44  Pac.  303, 
holding  that  c  las  Bid  cat  Ion,  whore  arbitrary, 
and  not  including  all  within  the  claaaltlea- 


[Pt.  I. 

.   Richards,    S 


a.  Sandar  act  - 
Just  as  much  as  business  on  which  act  bears 
Is  secular:  11  enjoins  nothing  that  Is  not 
secular,  and  it  commands  nothing  that  la 
religious:  It  Is  purely  civil  regulation,  and 
spends  Its  whole  force  upon  matters  of  civil 
economy.^Ex  parte  Andrews,  It  Cal.  B7S. 
(85:  Ei  parte  Bird,  19  Cal,  130.  131.  Bee 
Ua.  Stale  v.  Ambs.  ZO  Mo.  214.  K.  Y.  Story 
T.  Elliott,  S  Cow.  IT,  18  Am.  Dec.  428:  Watts 
T.  Van  Ness,  1  Bill  Tt. 


Rice,    IS   Ohio   tSS;   Bloom    ' 
Ohio  St.  S8T. 

10.  SaHC — Saadar  >■  »t  art  apart  aa 
kaly  day,  but  is  set  apart  aa  legal  holiday. 
—Ex  parte  Koaer,  (0  Cal.  ITT,  198. 

11.  Sunday  lawn — Not  BnCBBalltBtlDaaL — 
Sunday  laws  are  not  unconstitutional  as  re- 
straint upon  trade  and  commerce,  nor  be- 
cause they  have  eitect  to  destroy  value  of 
lease  ot  property  to  be  used  on  that  day.  or 
to  make  void  contract  for  Sunday  services. 
—Ex  parte  Burke.  69  Cal.  B.  14,  43  Am. 
Rep.  231. 

12.  Sanu — ^Wlll  sM  estead  ta  a  pnklU- 
tl«B    at   vartlealar   klad   ot   labor.    In    ItseK 

beneflclal    to    public,    where 


ther 


sclal    I 


9  perlodi- 


should  be  forced  from  theli 

cally.    and    not    applicable    to    m 

classes  of  artisans  and  workmen. — Bi  parte 

Westerfleld,  5S  Cal.  EGO,  663,  18  Am.  Rep,  4T. 


§300.    EZEPINO  OPEN  PLACES  OF  BUSINESS  ON  SUITDAY.     [Re- 
pealed.] 

HIatory:     Enacted  Febman'  14,  1872;    repealed  February  8,   18S3, 
Stats,  and  AmdU.  1SS3,  p.  1. 

KEEPING   OPEN   PLACE   OP  BUSINESS 

ON  SUNDAY. 
1,  Policj  of  law  as  to  Sunday  legislation. 
8.  Title    of    chapter — Words    ' '  against    reli- 

■   gion,"  etc.,  effect  of. 
$.  Practice — Jurisdictioif  of  offenses. 


1.  Fallpy  at  the  law  la  tfeU  alate  Is  fully 
committed  only  to  secular  phase  ot  subject 
ot  Sunday  legislation. — Ei  parte  Koaer,  60 
Cal,  177,  194. 

2.  Title  «f  ekaaler—Warda  '-agalaat  re- 
ngiaa,"  etc. — Ijegi  stature.  In  Inserting 
words  "against  religion  and  conscience,"  In 
head-lines  ot  this  chapter,  may  have  had  In 


mind  section  804,  prohlblling  selling  of 
liquors  and  other  merchandise  at  any  camp 
or  fleld  meeting  for  religious  worship,  and 
section  303,  prohibiting  services  of  religious 
assemblages  for  worship,  and  it  can  not  be 
said,  as  matter  ot  law.  that  legislature  did 
not  Intend  to  restrict  the  application  ot  the 
word  "religion"  to  those  sections  only. — Ex 
parte  Koser,  00  Cal,  177,  1S6. 

8.  Practice — Jarladlcllaa. — Offense,  under 
this  section,  being  punishable  by  Hne  of 
not  leas  than  Ave  nor  more  than  fifty  dol- 
lars, came  within  act  ot  April  1,  1880.  which 
provides    (or    Jurisdiction    of    such    offenses, 

peace. — aaftord  v.  Bush.  60  Cal.  149,   162. 


§301.    UMXTATION    ON    OPERATION    OF    PBEOEDINa    SECTION. 

[Repealed.] 

History:  Enacted  Febroary  14,  1878;  amended  April  15,  1880,  Code 
Amdts.  ISSO  (Pen.  C.  pt.),  p.  38;  repealed  February  g,  18S3.  Stats,  and 
Amdts.  1S83,  p.  1. 


LIMITATION  ON  PROVISION  AS  TO 
SUNDAY  BUSINESS. 
1,  S.  Constructioo — BiLceptions  to  operation  of 
general  law. 

3.  Circumstance  tbat  callings  excluded  does 

not  invaliilate  law. 

4.  Selection   of   day   of   rest — Civil   institu- 

5.  Sunday  laws — In  general  sustained. 

I.     CBBRtraclloa  —  This      section      excepts 

ITBB  operotloa  af  Ibw  certain  kinds  ot  busi- 
ness, but  this  it  was  perfectly  competent 
for  legislation  to  do  without  violating  con- 
stitutional provision  respecting  uniformity. 
The  act  prohibits  the  carrying  on  ot  cer- 
tain kinds  ot  business  on  Sunday,  through- 


t  Is  theretore  v 
;x  parte  Burke. 
31;  Ex  parte  K< 


The    law    i 


,   and   applte 


all   persons   1 


niform  In  Its  operation.— 
68  Cal.  I,  IZ.  13  Am.  Rep. 
)aer,  80  Cal,  J7T,  133. 
.Ion  made  by  this  section 
upon  operation  of  section  300,  as  originally 
passed  and  enforced,  was  not  arbitrary,  and 
discrimination  was  reasonable. — Ex  parte 
Koser,   60  Cal.   177,   ISO. 

S.  ClrcanalBBce  that  calllan  escladcd 
by  this  section  appears  to  form  exception 
to  general  law  In  the  shape  which  legisla- 
tion has  taken,  is  not  such  as  will  Invali- 
date paramount  law,  or  conflict  therewith 
to  extent  of  rendering  it  unconstitutional. 
— Ex  parte  Koser,  60  Cal.  ITT,  191. 

4.  SrlectlOB  o(  day  «(  rest — Civil  iBsttto- 
tlon. — As  a  civil  institution,  selection  of  day 
for  rest  is  at  option  of  legisleture, — v,x 
parte  Burke,  69  Cal.  «,  17,  43  Am.  Rep.  231, 
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S.     Saadar   laws — la   BCacral   aaiital 

Sunday  laws  In  K«iierBl  have  been  sub 
and  enforced. — Ex  parte  Burke.  G9  Cal 


itt. —  4S  Am.  Rep.  231. 
Blned  viewed  by  the  ci 
E,  1>,        Bee,   ante,   i  399,   n 


§  302.  DISTCTKBINa  REUGIOUS  HZETINOS.  Every  person  who  wil- 
fully disturbs  or  disquiets  any  assemblage  of  people  met  for  religious  worship, 
by  profane  discourse,  rude  or  indecent  behavior,  or  by  any  unnecessary  uoise, 
either  within  the  place  where  such  meeting*  is  held,  or  so  near  it  as  to  disturb 
the  order  and  solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

HIttory:  En&cted  February  14,  1872,  founded  on  f  171  Criminal 
Practice  Act,  as  amended  May  1,  ISSl,  State.  1S5I,  p.  231;  amended  by 
Code  Commleelon,  Act  March  IS,  1901,  State,  and  Amdta.  1900-1,  p.  451, 
act  held  imconstltutlonal,  see  history,  E  Q,  ante;  amendment  re-enacted 
March  21,  190S,  State,  and  AmdU.  1906.  p.  6G7. 

§  303.  SALE  or  LIQTTOBS  AT  THEATESS  AND  ZMPLOYIHa  WOMEN 
TO  SELL  LIQUOBS  THEREAT.     [Repealed.] 

Hiatory;  Enacted  February  14,  18T2;  repealed  by  Code  Commission, 
Act  March  16,  1901,  State,  and  AmdU.  lSOO-1.  p.  462;  act  held  oncon. 
stltutional,  see  history,  g  6,  ante;  re-repealed  March  21,  1906,  Stats, 
and  Amdta.  1906,  p.  667. 

IdKi  ia  void,  because  not  reoaonable  nor  ot 
uniform  operation. — Hatter  o(  Hsgrulre,  E7 
Cal.  10*,  S11,  40  Am.  Rep.  12&. 

a.  Bane — PreventlaK  preaeaee  ef  feaialea 
la  drlaklBK  aalaaoa.  *Tkea  sat  vald. — Or- 
dinance passed  by  city,  prohibiting  pres- 
ence of  females  In  public  drinking  saloons. 
etc.,  In  the  night-time,  after  twelve  o'clock, 
midnight.  Is  within  police  power  of  munici- 
pality, and  1h  not  repugnant  to  first  article 
of  constitution  of  state,  providing  for  en- 
joyment and  defense  of  life  and  llbertjr. 
acquiring,  posaesslng,  and  protecting  prop- 
erty, pursuing  and  obtaining  aafely,  happl- 
neas,  etc..  nor  Is  sucb  ordinance  repugnant 
to  state  constitutional  provision  providing 
that  all  lavs  of  general  nature  shall  have 
uniform  operation,  nor  is  such  ordinance 
repugnant  to  first  section  of  fourteenth 
amendment  to  constllullon  of  United  States 
—Ex  parte  Smith.  Sg  Cal.  TOI,  70S,  712. 

4.  Praptlee — Dvfeaac  ta  aa  tadlctmcat 
charging  person  with  unlawful  selling  of 
IntoiclcalInK  llQuors.  called  In  trade  "bitters 


SALE  OP  LIQUORS  AT  THEATEB8. 

1.  Ordinance  —  Declared    uncoastitntional  — 

Eight  of  femalea  to  puraue  lawful  buri- 

2.  Same — Preventing  presence   of   females  in 

certain  places,  nhen  void. 

3.  Same — Prohibiting  presence  of  females  in 

drinkiug-MlooDi,  when  not  void. 

4.  Pmotiee— Defense  to  indictment. 


1.  Oidlaaaee  —  Declared  aaesBstllatloaal 
—Right  of  fcBialM  t«  paraae  lanfBl  bn>l- 
■caa- — L.eglBlation  either  directly  or  Indi- 
rectly Incapacitating  or  dlaabllng  woman 
from  entering  on  or  pursulns  any  business, 
vocation,  or  profeaalon  permitted  by  low  to 
be  entered  on  and  pursued  by  men.  whether 
on  grounds  of  Immorality  or  on  any  other 
grounds.  Is  In  conflict  with  section  18,  arti- 
cle XXII  of  the  constitution  of  state,  pro- 
viding that  "no  person  shall  on  account  of 
sex  be  dlsqualined  from  entering  upon  or 
pursuing  any  lawful  business,  vocation,  or 
profess  ion." — Matter  of  Magulre.  GT  Cal. 
S04.  SOS.  40  Am.  Rep.   12E. 


>   effec 


.    Thai 


bitt 


a.     Bai 


r  the  V 


s  upon  guests 
at  any  place  where  malt,  vinous,  or  spirit- 
uous liquors  are  used  or  sold,  and  presence 
of  females  In  such  places  during  certain 
hours  of  the  night  containing  exception 
that  where  wife  or  daughter  may  happen  to 
be  In  attendance  she  may  pursue  such  call- 


alcohollc  propert 
If  bitters  did  contain  alcohol,  and  were  in- 
toxicating by  reason  thereof,  defendant  was 
wholly  ignorant  of  such  fact;  that  when  he 
bought  bitters  he  believed  they  were  free 
from  alcoholic  properties,  and  sold  same 
free  from  all  Intention  ot  violating  atatule: 
Held,  that  either  ground.  If  austained  by 
proof,  would  constitute  valid  defense. — 
Parrell  V,  State,  SI  Ohio  St.  4ES,  SO  Am. 
Rep.  m. 


§304.  SELLINO  LIQUOBS  AT  CAMP-MEETINO.  Every  person  who 
erects  or  keeps  a  booth,  tent,  stall,  or  other  contrivance  for  the  purpose  of 
selling  or  otherwise  disposing  of  any  wine,  or  spirituous,  or  intoxicating  liq- 
uors,  or  any  drink  of  which  wines,  [or]  spirituous,  or  intoxicating  liquors  form 
a  part,  or  for  selling  or  otherwise  disposing  of  any  article  of  merchandise,  or 
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who  peddles,  or  hawks  about  any  such  drink  or  article,  within  one  mile  of  any 
camp  or  field  meeting  for  religious  worship,  during  the  time  of  holding  such 
meeting,  is  punishable  by  fine  of  not  less  than  five  nor  more  than  five  hundred 
dollars. 


An  to  rcUtlOB  af  thia  ■eetl*>  and  |  8W,  ante,  M  title  •!  ekapter,   see,  ante,    1300,   note 

par.  i. 

§305.  LmiTATION  OF  PRECEDIHa  SECTION.  The  provisions  of  the 
preceding  sectiou  do  not  apply  to  any  person  carrying  on  a  regular  business 
in  the  sale  of  liquors  or  other  articles,  which  business  was  established  prior  to 
the  appointment  of  the  meeting  referred  to  in  such  section. 

1  B  1  Act  AprU  8, 

§306.    PBOOUSINO  FEHALE  UNDER  SEVENTEEN  TEARS  OF  AGE 
TO  PLAY  MUSICAL  INSTRUMENTS  IN  PUBLIC.    FEMALE  UNDER  SEV- 
ENTEEN PLAYING  MUSICAL  INSTRUMENTS  IN  PUBLIC.     [Repealed.] 
HWory:     Enacted  February  li,  1872,  founded  on  SI.  Act  March  17, 
ISKO,  Stats.  1S60.  p.  S6;  amended  March  10,  1ST4,  Code  Amdts.  1S73-1, 
p.  459;  March  30,  1S74,  Code  Amdta.  1873-4.  p.  460;  repealed  by  Code 
CommlBslon,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  452,  act 
held  unconstitutional,  eee  history,  !  6,  ante;  re-repealed  March  21,  190G, 
Stats,  and  Amdta.  1906,  p.  65S. 

I>K    cHploTcd   la    »oklle    »!■«■    wkcra 

3. 

§307.    FROHIBITINO    THE    SALE    OF    OPIUM.    MISDEMEANOR. 

Every  person  who  opens  or  maintains,  to  be  resorted  to  by  other  persona,  any 
place  where  opium,  or  any  of  its  preparations,  ia  sold  or  given  away,  to  be 
smoked  at  such  place;  and  any  person  who,  at  such  place,  sells  or  gives  away 
any  opium,  or  its  said  preparations,  to  be  there  smoked  or  otherwise  used ;  and 
every  person  who  visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium  or  its  said  preparations,  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction  thereof  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment. 

History:     Enacted  March  30,  1874,  Code  Amdts.  1873-4,  p.  4E9:  as 

originally  enacted  prohibited  the  employing  ol  females,  etc..  for  hire  to 

dance,  promenade,  and  exhibit  themselves,  etc.,  In  public  gardens,  etc.; 

original  act  repealed   March  30,   1874,    Code  Amdts.   1873-4,   p.   461; 

present  section  enacted  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  34; 

amended  by  Code  CororalBsion,  Act  March  16,  1901,  Stats,  and  Amdts. 

1900-1,  p.  462,  act  held  unconstitutional,  see  history,  S  5,  ante. 

BALE  OP  OPIUM.  7.  Object  of  police  power, 

1.  Construction  ot  section— Purpose  to  mip-  8.  Practice— Proof  necBSBary  to  secure  con- 


viction. 

irtloB    of    aeetloa  —  Pi 

lesIalatLnK     agalni 


press  evil. 

2.  Druggist — Sale  by. 

3.  Evidence — Officer  may  testify  to  flnding      hlbu'wa"  to"auppre'HB 

opium  in  room.  evil.— In  re  Sic,  T3  Cal.  143.  ISi,  14  Pac°  los' 

4, 5.  InBtruction — As   to  possession   of  opium  a.     Dramiat — Sale  by. — While  the  le^ERla' 

being    sufilcient     to    warrant     convic-       ture  may  and  does  by  this  section  prohibit 

tion.  the    sale    ot    opium    In    certain    designated 

d    under    certain    indicated    circum- 

still  it  may  be  kept  and  aold  by  a 
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Jeopardy    for   same   offense. — In   re   81c,   71 
Cal.  142,  148,  149,  14  Pac.  4as. 


Til.  IX,  ck.  VII.]  SBLLINO  TOBACCO  TO  HINOBB. 


be  uaed  In  the  compounding-  by  a  pharma- 
cist of  medicines  and  preacrlpllons  and  the 
same  Is  true  as  to  liquors. — Town  of  Selma 
V.  Brewer,  9  Cal.  App.  70,  77,  98  Pac,  81. 

3.     ESvldeaee — OBcer  bit  (eatlfr  to  flad- 

Ibk  •plan  m  rMB  of  the  accused,  auch  ofH-  general    law    in    reference    to    Its    aubject- 

cer  being   familiar  with   opium  cases:   that  matter,   such   ordinance   Is   In   conflict   with 

the  opium  found  was  what  Is  known  as  a  general  laws,  and  void,  because  leglslaturi 

"card   of   opium,"   and   that   It   was   In   the  •>"   "="   "^   *"   legislate    upon   same   sub 

form  of  opium  deslEned  to  be  sold  (or  roll-  JeC-  ""^  because,  further,  If  both  laws  re- 

Ing   into   pills   to   amoka   In   opium-pipes.—  main    In    force.    Infraction    thereof    would 

Henry  Ching  v.  United  States,  ZS4  Fed.  8J9.  f*"^"."  Pf""^  II  a  blotto  be  p^ced  twice  U 

briar  auAclent  tm  warraat  caavletloi 
less  the  accused  satisfactorily  accounts  for  T.     Ohjcct   ot  police    vowcr   Is    to    protect 
the  possession  of  such  opium,  and  that  the  rlKhts  from  assaults  of  others,  not   lo  ban- 
presumption  to  be  drawn  from  the  posses-  Ish  sin  from  world  or  to  make  men  moral. — 
Hlon    of  such    opium   Is   that  It   was   held   In  In  re  Sic,  71  Cal.  14i,  14E,  14  Pac.  406. 
violation  ot  the  statute. — Ng  Choy  Fong  V,  „      ,^                 „  .                   .... 
I'nir^rf    Qioi-.    SIC   ■B-i.A     inK              '            B  g_     Practiee — Before  e«BT-tlaa  caa  be  bc- 
Ijnlied  States,   24B   Fed.    SOd.  ,         ,        ..  ,            .,         ,.   _      .  ^        ..       _ 
cored  under  this  section.  It  must  be  shown 
5.      The      above      decision      Is     under      the  that    place    where    smokinK    was    done    was 
United    States   statute,    sections    2   and   S    of  opened     or     maintained     to     enable     opium- 
act  of  February  9,  1909,  as  amended  In  1914  gmokers    to    frequent   same    for    purpose    of 
IS   Fed.   Stats.   Ann.,   9d  ed..  pp.  7!B.  726).  but  smoking.— In    ro    Sic,    73    Cal.    142,    162.    14 
the    principle  applied    is    thought    to   be  ttp-  p^o.  406. 
pllcabla  under  the  above  section. 

§  308.  SELLINQ  TOBACCO  TO  MINORS.  Every  person,  firm  or  corpora- 
tion which  sella  or  gives  or  in  any  way  furnishes  to  another  person  who  is  in 
fact  under  the  age  of  eighteen  years  any  tobacco,  cigarette  or  cigarette  papers 
or  any  other  preparation  of  tobacco  is  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall  be  punished  for  the  first  offense  by  a  fine  of  not  less  than 
twenty-five  dollars  nor  more  than  one  hundred  dollars,  or  by  imprisonment 
for  not  more  than  sixty  days ;  and  for  the  second  offense  by  a  fine  of  not  less 
than  fifty  dollars  nor  more  than  two  hundred  dollars,  or  by  imprisonment  for 
not  more  than  ninety  days;  and  for  each  subsequent  offense  by  a  fine  of  not 
less  than  one  hundred  dollars  and  not  more  than  three  hundred  dollars,  or  by 
imprisonment  for  not  less  than  ninety  days  nor  more  than  six  months,  or 
hy  both  such  fine  and  imprisonment. 

[Dealers  to  port  copy  of  act.]  Every  person,  firm  or  corporation  which  sells, 
or  deals  in  tobacco  or  any  preparation  thereof  shall,  within  ninety  days  after 
this  act  becomes  effective,  post  conspicuously  and  keep  so  posted  in  his  or  their 
place  of  business  a  copy  of  this  act,  and  any  such  person  failing  to  do  so  shall 
upon  conviction  be  punished  by  a  fine  of  five  dollars  for  the  first  offense  and 
twenty-five  dollars  for  each  succeeding  violation  of  this  provision,  or  by 
imprisonment  for  not  more  than  thirty  days. 
'  [Secretary  of  state  to  fnmiBh.]  The  secretary  of  state  is  hereby  authorized 
to  have  printed  sufficient  copies  of  this  aet  to  enable  him  to  furnish  dealers  in 
tobacco  with  copies  thereof  upon  their  request  for  the  same. 


SEALING  TOBACCO  TO  MIN0H8,  ETC.  2, 3.  Ignoraoee  of  age  ot  perEOn   not  a 

1.  Ignorance  of  fact  and  absence  of  crimi-  cuse— Rule  compared. 

oal  intent— Effect  of.  4.  Prohibition  of  statute  absolute. 


Digitized  by  Google 


■I  S08a-S10  REFUSAL  TO  XiSB  TB XT-BOOKS— DBSBCBATINO  PLAIi.  [Ft.  1. 

6.  Practice— Offer    to    prove    miuorit;    hj  Mich.   People  r.  Roby,  St  Uirh.  i7T,  50  Am, 

declaratioii   of   miuoT,    when    not    ad-  Rep.  210,  Si  N.  W.  3CG.    Jl*.  State  v,  Bruder, 

nuMible.  3G  Ma.  App.  *1S, 

A.  M  l.*Hln.  of  I.W  maU>K  l-dlet.hl*  »■    C"-P"'«'   Farrell  t.  State,  12  Ohio  SL 

■al«  •(  U«a»n,  Me,  t«  wlBsn,  see  note,   SO  *^*-  ^°  *■'"■  ^'^-  "*■ 
Am.  Rep.  GlT-630.  4.     Prohlbltloo  af  tke  statBte  In  ahMlBte. 

1.  I«B*niBC«  »t  taet  Bad  alwenee  «f  and  person  Is  liable  to  the  penalty  where 
erlmlaal  latest  Is,  as  a  rule,  complete  de-  the  act  prohibited  la  committed,  whether 
feme  to  crime  charsed.  hut  dletlncllon  la  he  knew  persons  to  be  minora  or  not. — 
made  between  acta  or  omlaaloni  contain-  Redmond  v.  State,  36  Ark.  58,  SS  Am.  Rep. 
ing  the  elements  0(  turpitude  and  wrong  >*■  See  Ala.  Bain  v.  State,  SI  Ala.  76.  Ark. 
In  themselves,  and  such  as  are  made  crlm-  Smyth  v.  State,  11  Ark.  69B.  Mau.  Com- 
Inal  by  statutory  enactment  designed  to  monwenlth  v.  Emmone,  98  Mmb.  6;  Common- 
promote  the  welfare  of  society.— Stale  t.  wealth  t.  Boynton.  84  Mass.  (3  Allen)  1*» 
Sasae,   S  S.  D.   SIB,   GS  Am.   St.   Rep.   ISl,    10  Wto.    State  v.  Hartfleld,  24  Wis.  60. 


.  W.  86S. 


Pmetlee    ^    offer 


X     lantoiaaee  •!  ase   ■(  penoa  te  whvn  prove    by    two    wltnes 

llqnar  la  aald   Is   no   eicuee,   and,   Irrespec-  acquainted     with     person     alleged     to     be 

tlve    of    good    faith    and    honest    Intention,  minor,    and    that    such    alleged    minor   had 

the  mere  fact  of  selling  to  a  minor  constl-  stated    to   defendant,    In   his   house   of   busl- 

tulee  entire  olTense. — State  v.  Sasse.  6  S.  D.  ness,  that  ho  was  twenty-one  years  of  age. 

S12,  GK  Am.  St.  Rep.  SS4,  SO  N.  W.  SG3.    See  and  obtained   from  him  whisky  upon  such 

Ark.    Redmond  v.  State,  36  Ark.   58,  SS  Am.  statament.     held     properly    excluded. — Red- 

Bep.   24.     iBd.    State  v.  Clottu,   13  Ind.    40>.  mond  v.  State,  SS  Ark.  SS,  38  Am.  Rep.  24. 

§  308ft,     [No  section  of  this  number.] 

§308b.  BEFUSAL  TO  USE  TEXT-BOOKS  PBESOBIBED,  ETC.  BE- 
FUSAL,  ETC.,  TO  MAKE  BEPOBT.  PENALTY.  Any  principal,  teacher, 
employee  or  school  officer  of  any  elementary  or  secondary  school  who  refuses 
to  use  the  text-books  prescribed  by  the  proper  authority  for  use  in  the  elemen- 
tary or  secondary  schools  under  his  charge,  who  causes  any  pupil  to  purchase 
any  supplementary  book  or  books  for  said  pupil's  use  in  the  schools,  or  who 
refuses  or  wilfully  neglects  to  make  such  reports  as  are  required  by  law,  is 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  subject  to  a  fine 
of  not  more  than  one  hundred  dollars. 

[In  effect  when.]  Sec.  2.  This  act  shall  take  effect  and  be  in  force  on  and 
after  July  1, 1909. 

History:     Enacted  March  IS,  1909,  Stata.  and  Amdta.  1909,  p.  403. 

Editorial  Not«:     This  section  Is  manllestly  misplaced,  If  a  proper 

subject  for  penal  regulation  at  all,  as  It  has  nothinj;  whatever  to  do 

with  religion  and  conscience,  and  certainly  Is  not  within  the  domain  ot 

morale. 

§  309.  TO  PREVENT  ADMISSION  OF  MINOBS  TO  HOUSES  OF  PROS- 
TITUTION. Any  proprietor,  keeper,  manager,  conductor,  or  person  having 
the  control  of  any  house  of  prostitution,  or  any  house  or  room  resorted  to  for 
the  purpose  of  prostitution,  who  shall  admit  or  keep  any  minor  of  either  sex 
therein ;  or  any  parent  or  guardian  of  any  such  minor,  who  shall  admit  or  keep 
such  minor,  or  sanction,  or  connive  at  the  admission  or  keeping  thereof,  into, 
or  in  any  such  house,  or  room,  shall  be  guilty  of  a  misdemeanor. 

History:     Enacted  April  12,  1880,  Code  Amdts.  1880  (Pea.  C.  pt.), 
p.  3G. 

§310.  UNITED  STATES  FLAG.  DESEOBATION,  MUTILATION,  OB 
IMPBOPEB  USE  OF.  PENALTY.  Any  person,  firm  or  corporation,  who,  in 
any  manner,  for  exhibition  or  display,  puts,  places,  or  causes  to  be  placed,  an 
inscription,  picture,  device,  design,  symbol,  name,  advertisement,  word,  letter, 
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character,  mark  or  notice  of  any  kind  whatsoever,  upon  any  flag  of  the  Unitetl 
States,  or  ensign  evidently  purporting  to  be  Buch  flag,  or  who  in  any  manner 
appends,  annexes  or  affixes  to  any  such  flag  any  iuBcription,  picture,  device, 
symbol,  name,  advertisemetit,  word,  letter,  character,  mark  or  notice  whatso- 
ever, or  who  displays  or  exhibits,  or  causes  to  be  displayed  or  exhibited,  any 
Hag  of  the  United  States  or  ensign  purporting  to  be  such  flag,  upon  which  is 
put,  attached,  annexed,  affixed  or  placed  in  any  manner,  any  inscription,  pic- 
ture, design,  device,  symbol,  name,  advertisement,  word,  letter,  mark  or  notice 
whatsoever,  or  who  mutilates,  tramples  upon,  or  otherwise  defaces  or  defiles 
any  such  flag,  said  fiag  being  public  or  private  property,  or  who  places  or 
causes  to  be  placed  on  any  manufactured  or  prepared  article  or  covering  of 
said  article,  such  Sag  or  indication  of  such  flag,  or  who  uses  or  causes  to  be 
used  for  purposes  of  a  commercial  or  other  trade-mark,  such  flag  or  indi- 
cation of  such  flag,  shall  be  fined  not  more  than  two  hundred  dollars  or  impris- 
oned not  more  than  one  year,  or  both,  for  each  and  every  offense,  in  the  county 
jail  of  the  county  in  which  the  trial  is  held ;  provided,  however,  that  flags  or 
ensigns,  the  property  of  and  need  in  the  service  of  the  United  States,  or  any 
state,  territory  or  District  of  Columbia,  may  have  inscriptions,  names  of  actions, 
battles,  skirmishes,  or  words,  marks  or  symbols,  which  are  placed  thereon 
pursuant  to  law  or  authorized  regulations. 

HIatory:     Enactment  approved  March  IS,  1909,  Stats,  and  Amdta. 

1909.  p.  401;  amended  April  E,  1917,  Stata.  and  AmdU.  1917,  p.  43.     In 

effect  Jul7  27, 1917. 

§310K     BAKBEB  SHOPS  AND  BATH  HOUSES  MUST  NOT  BE  CON. 
DUCTED  APTEB  TWELVE  M.  SUNDAY.     [Repealed.] 

HIatory:  Enacted  March  27,  189&.  Stats,  and  Amdte.  1895.  p.  217; 
repealed  by  Code  Commlaalon,  Act  March  16.  1901,  Stats,  and  Arodte. 
1900-1,  p.  452.  act  held  unconstitutional,  aee  history,  g  5  ante;  re- 
repealed  March  21,  1905.  SUta.  and  Amdta.  190E,  p.  658. 

3.     ClaHlCntlon     as     kaala    of    «<>■■(  I  «■- 
tlsuUtr— Ckaracter    at.— The    c lass ificat Ion 

1.  Act  declared  unconatitntional.  T.-'^iJl^/Tn'l'f..  'i,^!'^^?!'"".""!'  .""i!^ 

2.  ClasaificatioD  aa  baaia  of  eoaBtitoQonality — 

CliaiaeUr  of. 

3.  Law — When    genei&I    and    canatitutiooal —      adveraeneaa     o(     legli 

Bnle.  Mayar,    104   Cal.   «S.    841,    IS   Pac.    BOO."    See 

4.  Same— When  not  general  or  conatitutional      ^"    ""'^    Jentasch,    lU    Cal.    4(1.    474,    S2 

Bole_  '  L.   R.   A.   661,    44   Pac.   SOS. 

5.  Same— When    not    neceaaarily    general    in  *•    ^'^  —  Wfcea    sencFal    aaa    Fouiitn. 

operation  upon  a  clasB.  tla»al— Rnle^Law   la   general   and   constl- 

.„.',.,  ,  .  ,  ,  tutlonal  when  It  applies  equally  to  all  per- 

6.  Bight  to  be  goTemed  by  general  laws.  „„,     embraced     In     claaa     founded     upon 
natltatlOBHl^-Thla  natural,   or   intrinsic,    or  conatitutional    dla- 


■ectlon       was       declared       unconatitutlo 


llncllon. — Paaadt 


upon   ths   ground    ihat   It   ainKled   out   fol-  "1,    87    Pac.    604;    Ei    parte   Jentiach,    113 

lowers    of    one    uaeful    and    unoWectlonabls  ^b'-   *«»•   "4.    S2  L.   R.  A.   664,    41   Pac.    SOS. 

employment,  and  debarred   them  from  right  4.      Saaa* — IVbra    mat    acuvral    ar    canatl- 

to  labor  upon   Sunday,   or   on  legal  holiday,  tallanat — Rule. — I.aw      la      not      general      or 

after   hour   of   twelve    o-c1dc>    noon,   of   said  constitutional  if  It  confera  particular  prlvl- 

day,    and    by    so    doing    put    under    criminal  leges    or    Imposea     peculiar    dlBabllltlea    or 

ban    such    cissa,    thereby    being    especially  burdenaome    conditions    In    the    exercise    of 

unjust    and    unreaaonabls    In    Ita    operation  common   right   upon    class   of   persons  arbl- 

and  working,  and  an  Invaalon   of  the   Indl-  trarlly  selected  from  general  body  of  thoae 

vlduAl  liberty  of  free  people,  which  it  pre-  who   atand   in   precisely   the   same   relation 

tends    to    protect. — Ei    parte    Jentrch,    111  lo  subject  of   the   law. — Pasadena  v.   Stlm- 

Cal.  46S.  476.  J3  L.  R.  A.  664.   44  Pac.  SOS.  -on,  81   Cal.   288.  261,  27  Pac.  604;  Bi  parte 
P.  C— 29                                                                        401 
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Jentisfh.    Ill    Cal. 
664,    44    Fac.    SOS. 

488.    474, 

33 

L.    R.    A. 

■h    opFTaim     ■■•«■    m    elBu. — Law     ia    not 
necessarily     Ksneral     because     It     operates 
upon    all    within    a    class:    there    must    be. 
back   ot  that,  substantial   reason   why    It   la 

not     generally    to 
pane    Jentiach.    Hi 
A.    6«4,   44    Pac.   SOS. 

-nly    upon 
operate 
Cal.   468. 

upon 
474, 

lass,    and 

all.— Ei 
12   L^   R. 

PROTECTION  OP  BEAR  FLAO.  [Pt.l. 

4.  RIkU  t*  W  awTenell  by  vnenil 
Una. — Every  one  has  rig: tit  to  demand  that 
ha  be  soverned  by  Keneral  laws,  and  spe- 
cial statute  that  slnKles  his  case  out  as 
one  to  be  regulated  by  different  law  from 
that  which  Is  applied  In  all  similar  cases 
would  not  be  legitimate  legislation,  but 
arbitrary  mandate  unrecognised  by  taw. — 
Bx  parte  Jantssch.  112  Cal.  468,  475,  32 
Ix  R.  A.  664,  44  Pac.  801. 

§  310a.  PBOTEOTION  OF  BEAB  FLAQ.  Any  person,  firm  or  corpor&tion 
who  in  any  manner,  for  exhibition  or  display,  puta,  places  or  causes  to  be 
placed,  an  inscription,  picture,  device,  design,  symbol,  name,  advertisement, 
word,  letter,  character,  mark  or  notice  of  any  kind  whatsoever  upon  any  flag 
of  the  State  of  California,  as  designated  and  described  in  "An  act  to  select 
and  adopt  the  Bear  Flag  as  the  state  flag  of  California,"  approved  February  3, 
1911,  or  ensign  evidently  purporting  to  be  such  flag  or  any  design  thereof,  or 
who  in  any  manner  appends,  annexes  or  affixes  to  any  such  flag  or  any  design 
thereof  any  inscription,  picture,  device,  symbol,  name,  advertisement,  word, 
letter,  character,  mark  or  notice  whatsoever,  or  who  displays  or  exhibits,  or 
causes  to  be  displayed  or  exhibited,  any  Bag  of  the  said  State  of  California 
or  ensigu  purporting  to  be  such  flag  or  any  design  thereof,  upon  which  is  put, 
attached,  annexed,  affixed  or  placed  in  any  manner,  any  inscription,  picture, 
design,  device,  symbol,  name,  advertisement,  word,  letter,  mark  or  notice 
whatsoever,  or  who  mutilates,  tramples  upon,  or  othervrise  defaces  or  defiles 
any  such  flag  or  any  design  thereof,  said  flag  being  public  or  private  property, 
or  who  places  or  causes  to  be  placed  on  any  manufactured  or  prepared  art- 
icle or  covering  of  said  article,  such  flag  or  indication  of  such  flag,  or  who  uses 
or  causes  to  be  used  for  purposes  of  an  advertisement  or  of  a  commercial  or 
other  trademark,  such  flag  or  indication  of  such  flag,  shall  be  flned  not  more 
than  two  hundred  dollars  or  imprisoned  not  more  than  one  year,  or  both,  for 
each  and  every  oflfense,  in  the  county  jail  of  tlie  county  in  which  the  trial  is 
held;  provided,  however,  that  flags  or  ensigns,  the  property  of  and  used  in 
the  service  of  the  United  States  may  have  inscriptions,  names  of  actions,  bat- 
tles, skirmishes,  or  words,  marks  or  symbols,  which  are  placed  thereon  pursu- 
ant to  law  or  authorized  regulations ;  and  provided,  further,  that  patriotic 
societies  which  at  the  date  of  the  passage  hereof  have  and  arc  using  as  emblems 
or  badges  of  membership  in  said  societies  a  design  consisting  of  a  single  star 
and  stripe  and  a  bear,  together  with  words  or  letters  on  or  in  proximity  to 
the  design  indicating  the  society  of  which  it  is  the  emblem,  may  continue  the 
manufacture  and  use  of  such  emblems  or  badges  as  insignia  of  membership 
in  said  societies. 

HIttory:     Bnactment  approved  AprU  30, 1919,  Stats,  and  Antdu.  1919, 
p.  147. 
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CHAPTER  Vm. 


1 311.  Indeeeut    eiposureB,    tzhibitioos,     and 

pictures. 

1 312.  Seizure  of  indecent  artieles  authorized. 
{313.  Their  <;hitract«r  to  ba  summarilj  deter- 

1314,  Their  deatruetion. 

1315.  Keeping   or   residing   in   house   of   ill- 


1.  Keeping  diBorderlj  hoDses,  etc. 

.  Unlanful  advertiaemeDtB  [to  produce 
tniKarriage] . 

i.  Prevailing  upon  anj  person  to  yisit  a 
place  kept  for  gambling  or  prostitu- 
tion, a  misdemeaaor. 


lof. 


§311.    INDZCENT    EXPOSURES,    EXHIBITIONS,    AND    PICTURES. 

Everyperson  who  wilfully  and  lewdly,  either: 

1.  Exposes  his  person,  or  the  private  parts  thereof,  in  any  public  place,  or 
in  any  place  where  there  are  present  other  persons  to  be  offended  or  annoyed 
thereby ;  or, 

2.  Procures,  comuels,  or  assists  any  person  so  to  expose  himself,  or  to  take 
part  in  any  model  artist  exhibition,  or  to  make  any  other  exhibition  of  himself 
to  public  view,  or  to  the  view  of  any  number  of  persons,  such  as  is  offensive  to 
decency,  or  is  adapted  to  excite  to  vicious  or  lewd  thoughts  or  acts ;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes,  sells,  distrihntes,  keeps 
for  sale,  or  ezbibits  any  obscene  or  indecent  writing,  paper,  or  book ;  or  dest^s, 
copies,  draws,  engraves,  paints,  or  otherwise  prepares  any  obscene  or  indecent 
picture  or  print;  or  molds;  cuts,  casts,  or  otherwise  makes  any  obscene  or 
indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertisement  of  any  such 
writing,  paper,  book,  picture,  print,  or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words,  in  any  public 
place,  or  in  any  place  where  there  are  persons  present  to  be  annoyed  thereby, 
— is  guilty  of  a  misdemeanor. 

Hlatory:  Enacted  Febmarr  1*.  1S7S,  founded  on  i  1  Act  April  16, 
1S59,  Stats.  1S59,  p.  297;  amended  March  30,  1874,  Code  AmdCs.  1873-4, 
p.  429. 


L  In  Genkru.. 

1.  As  to  eoDBtruction  of  section — Injunc- 

tive relief. 

2.  Act  moBt  be  notorious  and  public. 

3.  Common  senae  of  decencj,  etc, — In  ap- 

plication of  Btatute. 

4.  Consent   to   indecent   exposure — Effect 

of. 

5.  Definition — Of  "indecent  exposure." 
a.  Same — Of  "indecency." 

"loose  and  immodest  wo- 


7.  Same— Of   * 

8.  Same — Of 
B.  anme— Of 

10.  Same— Of 

11.  Indecent  liberties — Need 

with  private  parti 


'immoral"  neivspaper. 
obscene  newspaper." 
peeping  Tom." 

it  be  taken 


12.  Letters — Obscene,  lewd,  or  laBcirions — ■ 

Federal  statute. 

13.  Negative  of  picture  of  nude  person — 

Circulation. 

14.  Obscenity  defined. 

15.  Offense  of  circulating  lewd  papers,  etc. 

— Motive  not  material. 
3- 18.  Photographs  of  nude  women — Taking 
and  sale  of. 

19.  Public  place — as  to  generally. 

20.  Same — Indecent  exposure  to  only  one 

person. 

21.  Same — Indecent  exposure  in  place  of 

public  resort. 

22.  Same — Offense  not  committed  tn  pub- 

lic may  be  punishable. 

23.  Same— Under  Indiana  statute. 

24.  Same — Words     "indecent    exposure," 


what. 
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INDECENT  EXPOSURE.  ETC^-IN  GENERAL. 


[Pt.I 


S3.  Words  "obscene,  lewd,  and  laacivioue" 
— Meaning  of. 

26.  Word  "lewdness" — Meaning  of. 

27.  Words  epoken  oi  sung,  not  required  to 

be  set  out  on  records. 
IL  Pliadiho  and  Practice. 

2S.  ludictment — Allegation  as  to  indecent 
exposure  to  ooe  person,  wiien  insuffi- 

29, 30.  Same — As  to  auffieienejr  generally. 
31.  Same — Same — An    averment    charging 
eiienlation  "knowingly." 
32, 33.  Same — Same — Common  intent  and  pur- 

34.  Same — General    charges    of    violating 
public  decency. 
35-37.  Same— Obscene  publication. 
.  38, 39.  Same — Same — Matter  of  obscene  paper 

40.  Same — Should  show  that  exposure  was 

41.  Same — Should  sufficiently  identify. 
4S,43.  WDrd'."lewdly"  sboald  be  used. 

44.  Evidence — Nude    pictures^Eitent    of 

exposure. 

45.  Bame — Similar  acts  admissible. 

46.  ProTinee  of  jury — Indecent  pictures  or 

publication. 

47.  Writ  of  habeas  corpus, 

1.  IN  QENERAI^ 

1.  Am  t*  eoMBtmetlOB  of  ■cctlon — Tnlsme- 
tlir«  nllef. — Although  the  acts  described 
In  the  complaint  when  committed  would 
constitute  the  ofTense  deslEnated  herein 
for  which  the  law  prcHcrlbes  a  penalty 
upon  conviction,  courts  of  equity  are  vested 
with  Jurisdiction,  when  the  threatened  acts 
in  addition  to  being  an  Indictable  oITense 
constitute  a  public  nuisance  under  section 
7S1  o(  the  Code  of  Civil  Proeedura  to 
interpose  Injunctive  process  to  prevent  In- 
Jury  which  win  result  from  the  mainte- 
nance thereof.— Wels  v.  Superior  Court,  30 
Cal.   App.   730,   IBS    Fac.    »8*. 

2.  Act  HDHt  be  BotorlMiB  and  itiiblle, 
and  can  not  be  so  before  one  person  atone. 
—Morris  v.  SUte,  103  Qa.  SSI,  34  S.  E. 
6TT;  Williams  v.  People,  6T  111.  App,  341. 
See  Maaa.  Commonwealth  v.  Warden,  128 
Mass,  E3,  35  Am,  Rep.  3GT.  Wis.  State  v. 
Juneau,  SB  Wis.  130.  IS  Am.  BC.  Rep.  8T7, 
2*  L.   R.  A.   8BT,   5B   N.   W.   680. 

appllcatloB  of  atatBte.- Common  sense  of 
community,  as  well  as  sense  of  decency, 
propriety,  and  morality  which  most  people 
entertain.  Is  suHlclent.  to  apply  statute  to 
each  particular  case,  and  point  out  what 
particular  conduct  Is  rendered  criminal  by 
It.— State    v.    Millard.    18    Vt.    671,    18    Am. 


■.   170. 
Conara 


to    iBdeVFBt   eiimssn — TEflrc 

?f   woman    who    Is   witness    ti 
sure   does   not   talce   away   o 


I    GTS.    IS 


affect  Its  criminal  character.  —  State  v. 
Martin,  13S  Iowa  71G.  101  K.  W.  037.  See 
People   V.   Blxby.   07   Barb.    (N.   T.)    Sil. 

9.  DetnltlBB— Of  •^■4eecBt  Kipoamrt." 
— See  11  Am.  A  Bngr-  Encyc  of  I..  (Zd  ed.) 
G30;  Desty's  Cr.  U   i  llOa. 

9.  SaMr — Of  "Imtrrrarr,"  means  Impure. 

coming.  A  slv^n  act  may  be  coarse  and 
unbecomlns-  or  vulgar,  and  yet  not  Inde- 
cent.— Swearlnsen  v.  United  States.  101 
U.  S.  110,  10  L..  ed.  TOG.  IS  Sup.  Ct.  Rep. 
E02;  United  States  v.  Males,  Gl  Fed.  41. 
T.  SaHC  —  Of  -laamt  an*  lanaodHt 
namaH."  In,  a  woman  of  loose  character: 
an  unchaste  woman.  In  the  ordinary  alg- 
nincance  of  that  term;  one  sexually  impure. 
—Poster  V.  Hanchett,  08  Vt.  319,  Gl  Am. 
St.   Rep.   S80,    3G  At!.  tlS.    . 

People  V.  Danahy.   tS   Hun   {N.   ' 
N.    J.    Supp.    407;    Comm 
Inx.  11  Pa.  Cr.  Ct  107. 

•■     Sbb 

publication  calculated  to  deprave  the 
morals,  e.  g.  In  the  direction  of  Impure 
sexual  relations. — Dunlop  v.  United  States. 
lEG  U.  S.  130,  GDI,  41  Ia  ed.  739.  801,  17 
Sup.  Ct.   Rep.   STG. 

10.  Saaie — Of  "peepiaK  Tom." — A  person 
who  has  no  business  there,  found  peepInK 
Into  the  windows  of  an  occupied  and 
liKhted  chamber  or  house,  at  an  hour  In  the 
night  season  when  people  usually  retire  to 
bed.  is  a  "peeping  Tom,"  and  amenable  to  an 
ordinance  prohibiting  and  punishing  dis- 
orderly conduct.  If  not  amenable  to  and 
punishable  under  the  above  statute. — 
Grand  Rapids  v.  Williams.  112  Mich.  347. 
07  Am.  St.  Rep,  330,  SO  Ia  R.  A.  137.  70 
N.    W.   G17. 

11.  ladcceat  llkciilca  ^  Hee«  not  he 
taken  with  private  parts  In  order  to  con- 
stitute this  offense. — Ardery  v.  State.  GO 
Ind.  333;  People  V.  Kicks,  SO  Mich.  80.  SB 
N.  W.  1101  (child's  leg):  People  v.  Doris. 
13  N.  Y.  Supp.  571  (bride  disrobing.  See 
generally  Maiu.  Commonwealth  v.  War- 
dell,  128  Mass.  61,  36  Am.  Rep.  3G7.  Mich. 
People  V.  Ketchum,  103  Mich.  443.  GO  Am. 
St.  Rep.  383,  El  N.  W,  770.  Tea.  Moflltt  V. 
Stale.  18  Tex.  313.  Vt.  State  v.  Millard.  I; 
Vt.  G71,  II  Am.  Dec.  170.  Wla.  SUIe  v. 
Juneau,  88  Wis.  ISO,  IS  Am.  St.  Rep.  377. 
Z1  La  R.  A.  867,  69  N.  W.  580  (child  flva 
years  old  only  witness).  Fed.  Dunlop  v. 
United  SUtes.  ISE  U.  8,  138,  41  L.  ed.  799, 
IT  Sup.  Ct.  Rep.  376,  Kmg,  Rex  v.  Parrell, 
9  Cox  C.  C.  110:  Rex  v.  Qallard.  1  Seas. 
CMS,  Z31.  Rex  V.  Sedley.  10  St.  Tr.  App.  91. 

la.     Lcltrra — Obeceae,     lewd,    ar     laaelvl- 

lasclvlous  letter,  within  meaning  of  fed- 
character. — United  Slates  v.  Wyatt.  IIS 
Fed.   316.   317. 

13.  Krvallvc  of  pletnre  of  ande  per>aa>~ 
Clrcalatloa.— Negative  of  picture  of  person 
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INDECBNT  BXPOSVRG— PUBLIC  PLAGB— PLBADINO. 
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In  nude  condition,  and  circulation  thereof. 
Is  circulation  of  picture,  within  meaning 
of  statute  prohibiting  circulation  of  such 
picture.— People  v.  Ketchum,  103  HIch.  i*3, 
50  Am.  St.  Rep.  SSI,  iT  U  R.  A.  *it,  «1 
N.    W.    778, 

Ae  to  pkatoKTBPha  of  BBdc  wobkb,  tak- 
ing and  sale  of,  see  pars.  16-IS,  this  note. 

14.  ObaniiHr  drflncd- — Obscenity  is  such 
Indecency  as  Is  calculated  to  lead  to  vio- 
lation ot  law  and  general  corruption  of 
morale.  It  Is  applied  to  lanKuage  spoken, 
written,  or  printed,  and  to  pIctor[al  pro- 
ductions, and  Includaa  what  Is  foul  and 
indecent,  as  well  as  what  le  Immodest  or 
calculated  to  excite  Impure  desires. — State 
V.  Pfennlnger.  It  Mo.  App.  MS. 

IB.     0>en««    of    elrcalatlHC    lewd    pa  vera. 


Ing   papers 


,  pictures,  etc.,  o(  lewd 
t  depend  upon  motive.  It 
Is  Immaterial  whether  motive  Is  gain  to 
be  derived  from  circulation,  advertising,  or 
Involuntary  contribution  of  those  desirous 
ot  escaping  publicity,  or  la  simply  gratifi- 
cation ot  malicious  disposition,  or  la  genu- 
ine conviction  of  reforming  efflclency  ol 
portrayal  of  ail  manifestations  of  crime 
and  immorality, — State  v.  McKee.  7S  Conn. 
IS,  *4  Am.  St.  Rep.  114,  49  L.  R.  A.  E4Z, 
46  Atl.    40S. 

IS.  PkotograplH  •!  nde  wenea — Tke 
taklHg  and  Mile  at. — Under  statute  which 
contains  following:  "Whoever  sells,  or 
otters  for  HH,ie,  or  gives  away.  .  .  .  any 
obscene,  lawd.  Indecent,  or  lascivious 
books,  pamphlets,  paper  drawing,  litho- 
graphs,     engraving,      picture,      photograph, 

decent  or  Immoral  use,  shall  be  punished 
by  One,  or  ImprlHonment,"  etc..  photog- 
rapher who  takes  picture  of  nude  women 
tor  purchase- price  Is  held  to  have  sold 
such  picture,  within  meaning  of  statute, 
and  violates  provisions  thereof. — Slate  v. 
Doty,  101  Iowa  S39,  81  Am.  St.  Rep.  2DG. 
TJ  N.   W.   352. 

As  to  >eKaHve  of  pictnre  of  >mde  per- 
■OB    and    circulation    of,    see    par.    IS,    this 

See  note.  84  Am.  St.  Rep.  206.  SOT. 

IT.  As  to  photographs  of  naked  women. 
see  State  v.  Doty,  lOS  Iowa  699,  64  Am. 
'St.  Rep.  208.  73  N.  W.  S5!. 

iS.  Allegation  that  defendant  printed 
and  published  pictures  and  figures  o( 
naked  girls  Is  not  met  by  proof  that  he 
prinlud  and  published  pictures  and  figures 
ot  girls  naked  down  to  the  waist. — Com- 
monwealth   V.    Dejardln.    126   Mass.    48,    30 

See  pars.  42,  43,  this  note. 

IS.      Public      place  —  As      t*     gpnerallr. — 

There  Is  no  need  that  exposure  should 
have  been  actually  seen  by  any  one.  pro- 
vided It  was  made  to  be  seen,  and  those 
who  were  present  could  have  seen  It  It 
they    had    looked,    and    it   so    made,    place 


being  public.  It  la  immaterial  whether  ex- 
posure was  made  to  one  person  or  (o 
many.— Van  Houten  v.  State,  46  N.  J.  L. 
(17  Vr.)    le,   50  Am.  Rep.  39T. 

2t>  SaMe — Indecent  capoaBTe  to  only 
OB*  persoB  Is  not,  under  common  law.  In- 
dictable as  public  offense. ^Reg.  V.  Webb, 
t  Car.  A  K,  S33,   61  Eng.  C.  L.   931. 

See  par.    28,   this   note. 

31.  Same — Indeeent  rsmsarc  Ib  plaec  of 
pnblie  resort,  If  actually  seen  by  only  one 
person,  no  otber  person  being  in  position 
to  see  It,  has  been  held  not  common  nui- 
sance.—Morris  V.  SUte,  109  Qa.  SBl,  )4 
B.  E.   677. 


22.     Bbhc 


H  not  eoHMtttcd  IB 
pnblie  nay  he  panUhBhle  If  by  Its  nature 
and  by  Its  example  It  tends  to  corruption 
of  morals, — State  v.  Appling.  £5  Mo.  31G, 
69  Am.  Dec,  489,  See  Barker  V.  Common- 
wealth, 18  Pa.  St.  412, 

13.  Smmt — UBder  iBdUuin  stntBte  It  has 
been  held  that  public  highway  Is  not  pub- 
lic place.— Wl HI ams  v.  State,  64  Ind.  G53, 
II  Am.  Rep.  ISE,  ' 

24.  Same — n'ords  "ladeeeBt  expoonie** 
clearly  Imply  that  act  Is  either  In  actual 
presence  and   sight  of  others  or   is   In  such 

hlbltion  Is  likely  to  be  seen  by  others,  and 
Is  presumably  made  for  that  purpose,  or 
with  reckless  and  criminal  dlsrega.rd  of  , 
decencies  of  lite.— State  v.  Martin,  125 
Iowa  715,    101   N.   W.    637. 

IB.  Words  •■obaecne,  lewd,  nnd  laoelrl- 
BBB" — Mranlng  of. — ^The  words,  "obscene. 
lewd,  and  lasclvlouB,"  have  reference  to 
that  form  of  Immorality  which  relates  to 
sexual  Impurity.— United  States  V.  Wyatt, 
122   Fed.    816,    818. 

20.  Word  "Icwdnna" — Heanlag  of. — 
The  word  "lewdness,"  at  common  law, 
means  open  and  public  Indecency,  but  as 
used  and  qualified  In  statute  against  not 
only  public  but  open  lewdness.  It  has 
broader  sense,  and.  under  such  statute.  In- 
decent exposure  by  man  of  his  private 
parts,  to  girl  ot  age  of  eleven  years.  Is 
indictable. — Commonwealth  v,  Wardell.  128 
Mass.   52.   35   Am.   Rep,   S5T. 

27.  Words  apokeB  or  anna^-Not  re^Blrr^ 
lo  lie  oet  out  Ib  record. — Words  spoken  or 
sung,  which  are  outrageously  vulgar,  are 
not  required  to  be  set  out  on  records. — 
State  V.  Appling,  26  Mo.  SIS,  89  Am.  Dec. 
469. 


cent  ezpesDrc  waa  done  Ib  presence  ot  oae 

committed    In    a    public    place. — Lockhart    v. 

State,   116  Oa.    657.    42   S.    E.    78T. 
See.  also.   pars.   19.   20,   SI,   2S,   this   note. 
As    lo    iBdeecut    cxvoaore    to    oae    peraoB 

•nly,  see   par.    20,    this  note. 

2*.     SnniT — As    to    HBlilclrBry     of,    Kc-er- 

ally,    see    Bates    v.    United    States,    11    Bias. 
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C.  C.  TO.  10  F«d.  92:  United  States  v.  Ben- 
nett. 16  Blatchf.  C.  C.  338,  24  Fed.  Cas. 
lOSS;  United  Slates  t.  Jackson.  2  Fed.  SOS; 
United  States  v.  Bebout.  28  Fed.  St2: 
United  St&te*  v.  Slenker.  32  Fed.  (91; 
United   States   t.   Clark.    87    Fed.    108. 

30.  Complaints  (or  oflenaes  of  this  char- 
acter should  allege  facts  and  criminal  In- 
tent only,  and  should  DoC  merely  state  legal 
conclusions. — People  v.  McKenna,  81  Cal, 
1$S.  22  Pac.  488.  See  Mass.  Commonwealth 
V,  Reynolds.  80  Mass.  (14  Gray)  87,  91.  74 
Am.  Dec.  66E.  Ha.  State  v.  Hayward.  88 
Mo.  29S.  n.  v.  People  v.  Hallenbeck.  52 
How.  Pr.  E02.  Te«.  State  v.  Hanson.  23 
Tex.  232.  Ens.  BradlauKh  v.  ReE'na,  L.  R. 
3  Q.  B.  Dlv.  607. 


31. 


iBKly."  of  c 


decent  picture  suRlclenCly  charges  knowl- 
edge of  Indecency  of  picture  Itselt. — State 
V.  Ulsemer,  24.  Wash.   657,  «4   Pac.  SOO. 


words,  "devising  and  Intending  the  morals 
of  the  people  to  debauch  and  corrupt,"  In 
charge  against  indecent  exposure. — Com- 
V.   Haynes.   68   Mass.    (2   Qray) 


129.  2E  Fed.  Caa.  £31;  United  States  -r. 
Kelly,  3  Sawy.  C.  C.  566,  16  Fed.  Cas.  316; 
United  States  v.  Harmon,  34  Fed.  372; 
United  States  v.  Clarke.  33  Fed.  500;  United 
States  V.  Orimm,  45  Fed.  563;  United  States 
V.  Smith.   46  Fed.   E«l. 

39.  San* — Obaeeae  psbllealloa. — Indict- 
ment or  Information  should  tiot  only 
charge  that  printed  matter  otTends  against 
statute,    but    must   show    on    its    face   that 


.   4GT. 

86.  Rule  of  pleading  is  same  aa  In  ac- 
tion for  criminal  libel,  whether  civil  or 
criminal,  and  In  such  action  words  or  writ- 
ing complained  of  required  to  be  set  out. — 
See  Commonwealth  v.  Tarboi,  55  Mass.  <1 
CuHh.)  86;  Commonwealth  v.  Dejardln.  126 
Mass.  46,  41;  United  States  v.  Bennett,  16 
Blatchf.  C,  C.  318,  24  Fed.  Cas.  1093;  Brad- 
laugh  T.   Regina.  L.  R.  3   Q.  B,   Div.   607. 

87.  Should    show    on    Its    face    that    pub- 

Abendroth   t.  State,   34   Tex.   Cr.   Rep.    325, 
30   S.   W.   787. 


SS.     Sane  —  Saw 


-  MafteF      •!      aba 


IS.    61    , 


.    Dec,    4S7. 


In 


33.  Common  decency  and  propriety  for- 
bid setting  forth  of  disgusting  details, 
which  are  merely  evidentiary  in  character. 
—State  V.  Martin,  125  Iowa  715.  101  N.  ' 


I   ekar^es    of    Tlolatlnf 


htec  verba,  which  might  he  very  difllcult. 
especially  in  case  of  figure  or  picture,  but 
apeclflc  description  of  same  must  be  given, 

Fla.     Reyes    V.    State,    34    Fla.     151,    15    So. 
875.      See  UL    McNair  v.   People,   89   III.   441. 
omas  V.  State.  103  Ind.  419,  2  N.  F. 
308.      Maas,     Commonwealth    t.    Holmes.    IT 
336;    Commonwealth    T.    Wright.    139 
3SZ,  1  N.  E.  411.     Tex.    State  v.  Han- 
Ill,      McNair    V.     People.     89     III.     141.       Ind.       son,   23  Tex.  232. 

Thomas  V.  State,    103    lnd.4ls.   2   NE^808.  ,,       Obscene      character      of      publication 

Mass,    Commonwealth    V.    Holmes,    IT    Mass.  lb  d   In  general  terms    It  pub 

•'f  ■.Pr"',T"n"'    '■    "".Tk"'    'L^'^t':       l"^«ti»"    be    Of    so    gross    a    character    thai 

9  r-s  a:  i"rr"4rri5om'monr a^*;;;  ---'-  -  7-  ^or^Lrr^^:: 

V.    McCance.    164    Maes.    162,    41    N.    E.    132.  f,^"""    -•^"""    decency. -8 tats    v.    Brown. 

HIrk.    People   v.   Girardln.    J    Mich,    90.      Pa, 

Commonwealth    v,    Sharpless,    2    Serg,    &    R,  40.     Same — Shaald     skow     tkat     cxpoanre 

91,   7   Am.   Dec,   532;   UpdegrafT  v.   Common-  waa  In  paUle  Plan,   or   In  any   other  place 

wealth,   S   Serg.   &  R.    B:    Randolph   v.   Com-  where    It    could    have    been    seen    by    more 

monwealth.     6    Serg.    ft    R.     398;    Common-  than    one    person. — Ix>ckhart    v.    Slate,    116 

wealth    V.    Gillespie,    7    Serg.    A    R.    489.    10  Ga.   657,    42  S.    E.   787. 

Am.    Rep.    476.      N.    Y.      People    v.    Hallen-  41.     sa-e— Shoald  auactently  ideattfy  or 

beck,  62  How.  Pr.  502.     fl.  C,    State  v.  Bran-  describe  alleged  obscene  writing,  so  that  it 

son,    2    Ball.    148.      Vt.     State    v.    Brown,    27  may    disclose    alleged    obscenity.— People    v. 

Vt.    619.      K«d,     United    States    v,    Hess,    124  Hallenbeck,    52    How.    Pr.    (N.    Y.)    502. 

U.  S.  483,  31  L.  ed.  616,  8  Sup.  Ct.  Rep.  671;  ,„      _.      .  ,. ^      .      ^ 

I'ettlbone  v.  United  States.  148  U.  B.  197.  "■  *»'*  "lewdly"  ak.aU  be  «ed  la  I.- 
ST L,  ed.  419,  18  Sup.  Ct.  Rep.  6*2;  Evans  f'T^"*'  '"">«'■""'"«  """  ■"'"f,  """  "- 
V.  United  States,  163  U.  S.  584,  38  L.  ed,  ^ '•"I""  ,^*  „"'."""'  ^"''  ''"'"^  ."'^^*- 
830.  14  sup.  Ct.  Rep.  934,  939;  Batchelor  v.  ?^ord  "'""f  ^•<;";  «  "°  ^"'".'^^'''- 
Unlled  Slates.  IBS  U.  S.  426,  30  U  ed  4TB,  ^'■"^  "■  ^*"'^'  *^  "'"■  '*^'  "  ^"^  ^^^■ 
15  Sup.  Ct.  Rep.  446;  Grimm  v.  United  43.  Complaint  Insufflclent,  under  above 
States,  156  U.  S.  604,  39  L.  ed.  550.  15  Sup,  section,  which  simply  charges  the  accused. 
Ct.  Rep.  470:  Cochran  v.  United  States,  167  at  a  time  and  place  named,  did  ■'wlltulty 
V.  3.  288.  i90,  39  L.  ed.  704,  16  Sup.  Ct.  and  unlawfully  expose  his  person,"  etc.. 
Rep,  628;  United  States  v.  Foote,  13  Blatchf.  because  It  falls  to  charge  the  offense  de- 
C.  C.  418,  25  Fed.  Cas.  1141;  United  States  nounced.  the  statute  requiring  that  the  act 
V.  Noeike,  IT  BlatcM,  C.  C.  554,  1  Fed,  shall  be  "lewdly"  done.— In  re  Correa.  3fl 
'.2e;   t'nlCed   States  v.  Conant,   9  Cent.  Ll   J.  Cal.  App,  G12,   IT2  Pac.  615. 
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TK.  tX,  ek.  Tm.]      INDBCBITF    ARTICLES — SEIZURE:   AND    DESTRUCTION.         g|  313-^10 

44.     BTMeBe»— Ifade    yletiireii — Eitrat    of  M.      Frovlmcr  ■■  Jdit  — Indrccncr  of  ple- 

n»*mmrm.  —  Mare     exposure     of     person     to  tnrr  and  publication   are  quesUons   of   fact. 

*alBt.  or  of  limba.   Is  not  enough.      In   year  State    v.    Ulsemer,    24    Wash.    $ST,    G4    Pac. 

1711   [t    was   held    no   oCTense    for  a   man    (o  800. 

run  [n    public   naked   to  waist,   and   In   ITS4  47.     Writ     of    habraa     corpaa — netendaat 

B    woman    could    not    be    convicted    for    so  eonvlctvd  of  nffcaae  under  this  section  will 

aolDB— 7  Am.  ft  Eng.  Encyc.  of  L,.  6S6.  6S7.  not  be  dlschareed  upon  writ  of  habeas  oor- 

See   par.    18,    this   note.  pus,  where  olTense  la  charged  substantially 

43.    SaMS  —  SiBllar  me*M  adalHlble,  —  In   language   ot  statute, — Ex   parte   Hutcb- 

Siate  r.  Stico,   88  Iowa  37,   ES  N.   W.    17.  Ings,    2   Cal.   Unrep.    822,   IS   Pac.    234. 

§312.  SEIZURE  OF  INDEOENT  ARTICLES  AUTHORIZED.  Every  per- 
son who  is  authorized  or  enjoined  to  arrest  any  person  for  a  violation  of  sub- 
division three  of  the  last  Beetion,  is  equally  authorized  and  enjoined  to  seize 
any  obscene  or  indecent  writing,  paper,  book,  picture,  print,  or  figure  found 
in  possession  or  under  the  control  of  the  person  so  arrested,  and  to  deliver  the 
same  to  the  magistrate  before  whom  the  person  so  arrested  is  required  to  be 
taken. 


§313.  THEIR  CHARACTER  TO  BE  SUMMARILY  DETERMINED.  The 
magistrate  to  whom  any  obscene  or  indecent  writing,  paper,  book,  picture, 
print,  or  figure  is  delivered,  pursuant  to  the  foregoing  section,  must,  upon  the 
examination  of  the  accused,  or,  if  the  examination  is  delayed  or  prevented. 
without  awaiting  such  examination,  determine  the  character  of  such  writing, 
paper,  book,  picture,  print,  or  figure,  and  if  he  finds  it  to  be  obscene  or  inde- 
cent, he  must  deliver  one  copy  to  the  district  attorney  of  the  county  in  which 
the  accused  is  liable  to  indictment  or  trial,  and  must  at  once  destroy  all  the 
other  copies. 

a  Act  April  16,  1859, 

§  314.     THEIR  DESTRUCTION.    Upon  the  conviction  of  the  accused,  such 

district  attorney  must  cause  any  writing,  paper,  boob,  picture,  print,  or  figure, 

in  respect  whereof  the  accused  stands  convicted,  and  which  remains  in  the 

possession  or  under  the  control  of  such  district  attorney,  to  be  destroyed. 

History:    Enacted  February  14,  1ST2,  founded  on  S  3  Act  April  Ifi, 

1869,  Ststs.  18E9,  p.  297;  amended  by  Code  Commission,  Act  March  16, 

1901,  State,  and  Amdts.  1900-1,  p.  452,  act  beld  unconatttutional,  sea 

hiatory.  }  6.  ante. 

§316.    KEEPING  OR  RESIDINa  IN  HOUSE  OF  ILL-FAME,    PROOF. 

Every  person  who  [1]  keeps  a  house  of  ill-fame  in  this  state,  resorted  to  for 
the  pnrposes  of  prostitution  or  lewdness,  or  [2]  who  wilfully  resides  in  such 
bouse,  is  guilty  of  a  misdemeanor ;  and  in  all  prosecutions  for  keeping  or  resort- 
ing to  soch  a  hoose  common  repute  may  be  received  as  competent  evidence  of 
the  character  of  the  house,  the  purpose  for  which  it  is  kept  or  used,  and  the 
character  of  the  women  inhabiting  or  resorting  to  it. 

History:  Enacted  February  14,  1872,  founded  on  E  1  Act  April  2, 
1855,  Stats.  1855,  p.  76;  amended  by  Code  Commission,  Act  Marcb  16, 
1901,  State,  and  Arodts.  1900-1.  p.  452.  act  held  unconstitutional,  see  bla- 
tory.  i  5,  ante;  amendment  re-enacted  Marcb  21,  1905,  State,  and  Amdts. 
1905,  p.  668, 
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KQ  IN   UOLSG  OF  II.I/-FAME, 


[rt.1. 


I.  In  Qenebil. 

IL  Eebpino    House    or   Iix-Faue,    Etc.— 
Wbo  Is  "Keeper." 

rv.  Pleadino  and  Practice— Ikwctment — 

EVIDBKCZ. 

I.  In  Gbnebal. 

1-  3.  Abat^meDt  of  bouses  of  ill-fame. 
i.  Same — Houae   of   ill-fame   public   nni- 

6.  "Bawdy-house"    and    "house    o£   ill- 
fame  ' ' — SynonymouB. 

6.  Convietioa    bars    further    prosecution, 

7.  Disorderly  house  —  Resort  of  prosti- 

tutes doM  not  eoDstitute,  when. 
6.  Gist  of  offensB. 

9.  aame-^ingle  aet  of  illicit  intercourse. 
10.  Same — "Lewdness"      includes      illicit 
sexual  intercourse. 
11,12.  House    of    ilt-fame  —  What    doea    not 
constitute. 

13.  House  of  prostitution  defined. 

14.  Inmate  is  not  patron. 

15.  Living  in  bawdy-house. 

18- 18.  Municipal  ordinances— Validity. 

19.  Same — Ordinance      which      prescribes 

fine  of  one  thousand  dollars. 
£0.  Sam« — Ordinance   which   does   not   fix 

within  reasonable  limits  penalty. 

21.  "Prostitutes."  etc. — Discriminated. 

22.  Residence  in  bouse  of  ill -fame— Effect. 

23.  "Resort  to,"  meaning  of. 

24.  Varietv    theater — Employing    disrepu- 

table women. 

25.  Penalty   tor  violation — Should  be  pro- 

scribed. 

IL  Keeping    House    or    Ill-Faue,    Etc. — 

Who  is  "Keeper." 
26,27.  As  to  kpcping— "To  keep."  what  is. 
28.  As    to    initiation   of   proceedings — By 

29-  31.  Evidence,  competency  of  to  prove  one 

32.  Same— House  let  to  weekly  tenants. 


3.^.  Siime— Lotting 
34.  Same— Same— Singif 
35-37.  Same— Several 

38.  Same— Bad   characti 

39.  Same — Creditor      of 

40.  Same- Frcijiicntpr  n 


>  prostitutes. 


does  not  make 


III.  LEiriNO  FOR  Use  as  House  op  Ill-Fame, 
Etc. — Liability. 

42.  Agent  of  owner  liable. 

43.  Distinction — Between  letting  and  per- 

mitting— None. 
M.  How    shown  —  Knowledge  —  Letting 
bouse  of  iU-fame,  etc. — Liability. 
45,  46.  Same — Criminal  agreements. 
47-  49.  Same— Knowledge  of  illegal  use. 
60, 51.  Same — Same — Evidence  of. 

52.  Same — Same— Continual      receipt      of 


—Passive  pennissioo. 
IV.  Pleading  and  Practice— Indict  he  nt — 
Etidehcb. 

64.  Assumption  by  jury. 

65.  Discharge  on  habeas  corpus. 

66.  tijunction^ — Not    granted    to    restrain 

police  from  interferiug  with. 

67.  Indictment — As  to  generally. 

68.  Same — Name     or     character     of     fi«- 

quenters. 

69.  EvideUce-^onveTsations     outside     the 

60.  Same — Defendant's      reputation      for 

chastity. 

61.  Same  —  General    reputation    be 

62.  Same— Same— On  indictment  for  keep- 

ing— Common   reputation. 
63,  64.  Same — General  reputation  of  house, 
65, 66.  Same — In  prosecution  for  letting. 

67.  Same — Must  show  lewdness  practiced- 

68.  Same — Resolution  of   board   of  super- 

69.  Same — ^Rebuttal— What  may  be  shown 

I.    IN   OENERAl.. 
1.     AhateBcat    of    koBBcs    •t    lll-fnBC    t« 

to  be  accomplished  by  anr  reasonable  anil 
effective  means  which  government  shall 
adopt,  which  does  not  Involve  breach  of 
peace  or  Invasion  ot  private  rigrhts.— ron  t. 
Wittman,  147  Cal.  ISO,   29i,  81   Pac.  8S4,   989. 

I.  Act  declaring  nuisance  and  providing 
for  abatement  houses  In  whicb  acls  of 
lewdness,  prostilution.  assignation,  etc.. 
occur  (Stats,  and  Amdts.  1913.  p,  20.  ] 
Hennlng'B  Gen,  Laws,  3d  ed..  p.  — )  is  not 
dirtercnt  In  Intent  or  ieglsiature  from  pro- 
visions contained  In  above  and  succeeding 
sections. — People  ex  rel.  Bradford  v.  Bar- 
blere.   3J   Cal.    App.   T70,   lEG   Pac.   aiJ. 

3.  The  act  merely  provides  for  the  pre- 
vention and  abatement  of  the  evil  by  a  civil 
proceeding  rather  than  by  the  critnlnml 
prosecution  provided  (or  In  the  above  and 
subsequent  sections.- People  v.  Casa  Co 
36  Cal.  App.   194,  169   Pac.   464. 
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base  public  morals,  promotes  Tice,  and  on- 
couraKSS  dissolute  and  Idle  hablta;  and 
suppression  of  nulsancea  of  this  character, 
having  this  tendency,  Is  one  of  the  Im- 
portant  duties  of  government. — Pon  t. 
Wiltman,  I4T  Cal.  280.  23Z,  81  Pac.  984,  988. 

B.  •'BawHr-kouc'*  and  "hoant  »t  lll> 
fane" — STBanymoaai  and  phrases,  "bairdy- 
house,"  and  "disorderly  bouse."  and  "house 
of  ni-fame,"  have  sufficiently  legally  de- 
Hned  m?a.n1nB- — Belts  v.  State,  93  Ind.  STG; 
State  v.  Boardman,  S4  He.  S23;  RcK-  v.  Hon- 
roe,   14   Up.   Can.    (Q.   B.)    44. 

4.  CoavlctloB  ban  all  tartker  pTaseca- 
llaa  up  to  time  of  conviction,  offense  be- 
ins  continuous, — Huffman  v.  State,  il  Tei. 
App.  491,  6  S.  W.  184. 

T.  Dlsorderlj-  haasr — Resort  of  pro«tl- 
tatrs  docs  mot  coaslttate,  whea. — Mere  fact 
iltually    resorted    to    by 


proHt 


/ell    I 


trie lot 


and     Illicit 


i.ely 


sexual   Intercourse  confined  ezclusi 

ne    man. — Fahnstock   t.   State,    102   Ind. 

1  N.  B.  tIS. 

Hsose      of      pTMlltallon      dran^d,— A 

e  In  which   la  practiced   Indlscrlmlnata 
,     even     though     uncom- 


sated.— StoJ 
.   St.   Rep.   : 


:    State 


bawdr-boasc     is     neither 


IS,     ■.Ivlas 

Offense  at  common  law  noi 
— Toney  v.  State,  60  Ala. 
Ah  Ho.   1   Idaho  N.  8.  891. 

■«.     Maaiclpal    ordlBBBcrs — Validity.— See 

senerally  In  re  Ah  You.  88  Cal.  39.  2Z  Am. 
St.  Rep.  280,  II  L,  R.  A.  408,  25  Pac.  974  (un- 
reasonable penalty).  Ark.  Paralee  v.  Cam- 
den, 43  Ark.  ISS,  4  Am.  St.  Rep.  3E,  4  S.  W. 
6S4  (mere  presence  In  or  return  to  cor- 
porate limits  no  crime).  Colo.  Rog-ers  v. 
People,  9  Colo.  450,  69  Am.  Rep.  148.  12 
Pac.  843  (overrullnE  Beneral  law).  M.  C. 
State  V.  Webber,  lOT  N.  C.  968,  2t  Am.  St. 
Rep.  320,  12  S.  E.  698  (reasonableness). 
Tenn.  State  T.  Wheatley.  4  L«a  230:  Chil- 
dress V.  Mayor.   8   Sneed  847, 


17. 


Municipal  ordinance 
ill  be  unlawful  for  ar 
county    of    San    Pranc 


-ovidlne 


,    of    i 


cltUens,  does  not  constitute  It  a  dis- 
orderly house, — McElhaney  v.  Stale,  12  Tex. 
App.  231;  Harmes  v.  State,  20  Tea,  App. 
190,   191,  a  Am.  St.  Rep.  470.   9  S.  W.   487. 

S.  Gial  af  olleasc  Is  use  of  house  for 
lewd  purposes,  and  not  Its  reputation. — 
State  V.  Boardman,  84  Me.  633,  1  Am.  Cr, 
Rep.  161. 

It.  Bame — Slnsle  act  of  Illicit  Intereoane 
In  house  Is  not  sulTlclent  to  constitute  It 
house  of  Ill-fame,  and  refusal  so  to  In- 
struct when  requested  is  erroneous. — State 
V.  Garlnef,  T*  Me.  162:  Commonwealth  v. 
Lambert,  94  Mass.  (12  Allen)  177;  Com- 
monwealth V.  Stahl,  89  Mass.  (7  Allen)  304, 
305. 

10,  Sassc — •a.ewdarsa"  lacladca  llllelt 
■rinal  laitereaarse,  whether  public  or  pri- 
vate.— Commonwealth  v.  Lambert,   supra. 

11.  Henae  of  lll-taase — Wkat  doca  aot 
coBHlltate.^ — House  must  be  resorted  to  for 
prosecution  of  lewdness,  and  single  act  of 
Illicit  Intercourse  in  house,  or  any  number 
of  acta,  with  proprietor  alone,  would  not 
make  house  one  of  111 -tame.— State  v.  Clark, 
78  Iowa  432,  48  N.  W.  27S,  80  Iowa  76,  20 
Am.  St.  Rep.  401,  46  N.  W.  646;  Smalley  v. 
State,   11    Tex.   App.    147. 

11.  Whether  certain  house  is  house  of 
Ill-fame  Is  for  Jury  to  decide;  single  act 
of    voluntary    seiuat    Intercourse    between 

not    make    woman    a   "prostitute."      Prostl- 
Indlscrlmlnate. 
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disorderly  house,  or  house 
place  for'  practice  of  gambling,  or  who 
knowingly  lets,  etc..  possession  of  prem- 
ises for  use  by  any  person  tor  such  pur- 
pose, ordinance  falling  to  provide  tor 
maximum  amount  of  punishment  for  of- 
fense defined,  and  which  ordinance,  by  ref- 
erence to  another  ordinance  controlling  II, 
may  provide  tor  penalty  of  as  much  as  one 
thousand  dollars.  Is  void  for  unreasonable- 
ness,- In  re  Ah  You,  88  Cal.  99.  102.  22  Am. 
St.  Rbp.  280,  11  L.  R.  A.  408,  26  Pac.  974. 
18.      Municipalities       must       frame       ordl- 

wlth  general  laws  of  state  regulating  prac- 
tices which  are  contrary  to  public  order 
and  decency. — In  re  Ah  You.  88  Cal.  33. 
102.  22  Am.  St.  Rep.  280,  II  L.  R.  A.  408. 
26   Pac.   974. 

1».      Same — Ordll 
fiae  ftf   one   thosai 
hundred     dollars, 
house  Ot  Ill-fame. 

as  Imposing  punishment  greatly  dispropor- 
tionate to  oRense.  but  Is  Inconsistent  with 
general  principles  of  Penal  Code  upon 
kindred  topics.- In  re  Ah  You.  88  Cal.  99. 
102.  22  Am.  St.  Rep.  280,  11  L  R.  A.  408,  26 
Pac.   974. 

20.  Sane — Ocdlaaare  which  does  not  fls 
wllhia  reaioaable  liialtii  peaaity  for  viola- 
tion thereof,  thereby  giving  to  Judge  dlx- 
cretton  of  determining  what  penalty  nhell 
be  for  each  offense,  has  same  effect  as  if 
It  had  Itself  llxed  maximum  limit  of  pen- 
alty at  greatest  amount  which  may  be  Im- 
posed thereunder,   and  such   ordinance  will 

Its  reasonableness  or  unreasonableness, — In 
re  Ah  You.  88  Cal.  39.  102.  22  Am.  St.  Pep. 
280.  II  L.  R.  A.  408.  26  Pac.  314. 

21.  "PrDstltatc,**  "TacabOBd,"  aad  "ruai. 
noa  praatltate"  discriminated. — Springer  v. 
State,  18  Tex.  App.   631. 

23.  Reaideaiw  la  hoaae  does  not  make 
the  resident  a  "keeper." — Toney  T.  State, 
SO   Ala.    97. 
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33.  '•RfBOrlcA"  means  "visited  tre- 
quentlr." — O'Brien  v.  People.  3S  Mlob.  113, 
1  Ct.  L.  Rep.  E71. 

M.  Varlctr  tkealcr  —  GBpl«rl>K  dl»- 
repntahle  wvbcb. — Johnson  v.  State  (Tex. 
Cr.  App.  Marcb  26,  1S9J),  21  8.  W.  923: 
Johnson  T.  State.  3S  Tex.  Cr.  Rep.  Edl,  SI 
S.   W.    411. 

26.  Penalty  for  vtolatleB— Shomld  be 
prmerlbed. — The  penalty  should  be  pre- 
scribed with  reference  to  ottensea  which 
are  committed,  mther  than  to  power  under 
which  they  may  be  prescribed. — In  re  Ah 
You.  gg  Cal.  S9,  101.  Z2  Am.  St.  Rep.  ISO,  11 
L..    R.    A.   408.   2S  Pac.   B7i. 

11.  KKEPING  HOUSE  OF  ILL-FAME,    ETC. 
—WHO   IS   A   "KEEPEB." 

SC  Aa  to  keeplBK— "^o  keep"  mar  ap- 
ply only  to  one  who  exercises  control  or 
proprietorship  of  building;  or  place  used. 
IH  never  employed  to  slsnlty  any  subordi- 
nate or  temporary  business,  or  employment. 
or  engaKement.  To  keep  a  house  Implies 
much  more  than  to  live  in  one.  Controlling 
head  of  hotel  keeps  It,  and  so  conlrolllng 
head  of  house  of  Ill-fame  keeps  such  house. 
— Coan.  State  v.  Hain,  31  Conn.  512.  GT4. 
laWB.  State  v.  Pearsall,  43  Iowa  SSO.  2  Am. 
Cr.  Rep.  380.  Maes.  Commonwealth  v.  Kim- 
ball, 106  Mass.  4SE.  Ftid.  United  States  v. 
Smith.  4  Cr.  C.  C.  S2S,  640,  3T  Fed.  Ca».  1149 
(gamlnK  case). 

Ab  t*  bad  eknneteF  aot  aaaklBi;  oae  a 
■deeper,"  see  par.  38.  this  note. 

ST.  Provisions  o(  Penal  Code  are  de- 
signed for  punishment  of  keepers  of  such 
establishments,  and  not  for  punishment  of 
every  person  who  may  occupy  a  room  there- 
in without  being  proprietress. — Moore  v. 
State,  4  Tex.  Cr.  App.   12T. 


whaai.— Thei 

tutlng  proceedings  for 
and  section  316.  Such 
Blltuted  by  the  OlInK  of 


hie  the  dut> 
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violation  of  this 
roceedlngs  are  In- 
,  verified  complaint 
1  constable  has  no 
Eird  than  a  private 


o(  prostitution;  and  S.  Not  only  that  acta 
o(  Illicit  Intorcourse  occurred  on  part  of 
occupants,  but  also  that  place  was  kept 
for  convenience  of  people  who  visited  It  to 
Indulge  In  lewdness. — State  v.  Webber,  lOT 
N.  C.  9E2.  21  Am.  St.  Rep.  910. 

SX.  flBBit — Houc  let  to  we^lr  tcaanta, 
and  used  by  them  as  bawdy-house,  with 
knowledge  ol  landlord,  who  nevertheless 
does  not  get  any  additional  rent  by  reason 
of  purposes  to  which  bouse  Is  applied;  held 
that  landlord  is  not  guilty  of  keeping 
bawdy-house,  or  of  being  accessory  there- 
to. The  principle  of  these  cases  Is,  that 
landlord  was  simply  owner  of  tenements. 
letting  them  to  other  persons,  who  used 
them  for  immoral  purposes,  Russell 
doubts  these  cases. — Russell  on  Crimea 
(Sth  ed.>,  449:  Reglna  v.  Barrett.  31 
L.  J.  M.  C.  J«.  L,  ft  C.  SflJ,  9  Cox  C.  C.  156, 
Regina  v.  Stannard,  L.  ft  C,  349. 

S3.  Bmmtr  <rfittla»  raama  to  praadlvtea. 
— Dutton  V.  State,  3  Ind.  App.  448,  eg  N.  E. 
995;  State  V.  Smith,  IS  R.  I.  14.  12  AtL  1119. 

M.  Sasae  —  Sbhc  ^  Slngle-Faoai  cases. 
^^U.  Toney  v.  State.  60  Ala.  97.  Idak*. 
People  T.  Ah  Hoy,  1  Idaho  N.  S.  «91.  Iowa. 
State  V.  Mullen.  35  Iowa  199.  Haaa.  Com- 
monwealth V,  Hill.  14  Mass.  S4:  Common- 
wealth T.  Howe,  79  Mass.  (13  Gray)  26; 
Commonwealth  v.  Rulman.  118  Mass.  466, 
19  Am.  Rep.  4g9.  M,  H,  State  v.  Garlty,  46 
N,  H.  61.  N.  C.  State  v.  Bvans.  B  Ired.  603. 
Tex.  Moore  v.  State,  4  Tex.  App.  127  (oc- 
cupation of  room  does  not  make  prostitute 
a  "keeper"), — Rex  v,  Plerson,  1  Ld.  Haym. 
1I9T  (a  eingle-room  lodger  may  be  In- 
dicted as  keeper):  4  Lawson  Cr.  Def.  T8g. 

BS.  Saair  —  Srveral  tenenent-.— As  to 
keeping  several  tenementi.-^Common  wealth 
V.   McOaughey.    7E    Mass.    (9   Gray)    296. 

36,  Proof  that  one  tenement  was  used 
does  not  sustain  allegation  that  "certain 
building"  was  used. — Stale  v.  Plant.  S7  VI, 
4S4.   48  Am.  St.   Rep,   821.   3!  Atl.   137. 

Under    usual    single    count,    proot    of 


greater  duly   In    this 

citizen.      His    failure    to    act    t 

repute  in  making  an  arrest  Is  not  a  neglect 

o(      olflelal      duly. — Ferguson      v.     Superior 

Court,    26   Cal.    App.    564,    147    Fac.    503. 

of  house  is  disorderly  house,  and  that  it  Is 
kept  for  purpose  of  prostitution,  may  be 
proved  by  general  reputation,  yet  such  proof 
is  inadmissible  to  prove  that  person  charged 
Is  keeper  of  such  house.  Evidence  to  prove 
this  must  be  founded  upon  personal  knowl- 
tJge.— Coats  V.  People,  22  N.  Y.  Z4E:  Bur- 
ten  V.  Slate.  16  Tex.  App.  166:  Disorderly 
House.  10  Cr.  L.  Mag.  520. 

30.  COBiparei  Barker  v.  Commonwealth, 
SO  Va.  820,  20  8.  E.  776. 

31.  To  prove  this  charge.  It  must  be 
established:  l.  That  house  was  common 
resort  of  people  ot  both  sexes  (or  purpose 


user  ol  n 
missible. 


roof    of    keeping 
1   Indlc 


t  Is 


t  ad- 


— Flen 


—That  o 


State,  28  Tex,  App.  234.  12  S.  W.  60B. 
eharaeteT  does  not   make 

ne  has  bad  character  does 
not  make  him  "keeper." — AIn.  Sparks  T. 
State,  69  Ala,  82.  Iowa.  Stale  V.  Hand,  T 
Iowa  411,  71  Am.  Dec.  463;  Slate  v.  Lee. 
80  Iowa  75,  25  Am.  St.  Rep.  401,  45  N.  W. 
645.  Me.  State  V.  Boardman,  64  Me.  523. 
Md.  Beard  v.  State.  71  Md.  276.  17  Am.  St. 
Rep.  636.  4  L.  R.  A.  676,  17  Atl.  Rep.  1044. 
Haw.  Commonwealth  v.  Kimball.  73  Mass. 
(7  Gray)  328;  Commonwealth  v.  Gannett,  83 
Mass.  (1  Allen)  7,  J9  Am.  Dec,  693.  Mich. 
People  V.  Saunders.  29  Mich.  268.  N.  Y. 
Kenyon  v.  People,  26  N.  T.  203.  84  Am.  Dec. 
177.  Tei.  Gamel  v.  Stale.  21  Tex.  App.  867, 
17  S.  W.  168;  Stone  v.  State.  22  Tex.  App. 
185.  1  S.  W.  586:  Sara  v.  Stale.  22  Tex.  App. 
619,   3   S.   W.   339;   Loralne  v.   S'Lato.    22   Tex. 
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Ap|>.  eiO.  3  S.  W.  SIO.  Vt.  state  v.  Plant.  GT 
Vt.  151,  18  Am.  Bt.  Rep.  S21.  32  All.  23T. 

See,  also,  pars.  £6.  27,  this  note. 

U.  Sa^e — Creditor  of  proprietor  aol  m 
"keeper."— Thai  one  Is  creditor  of  actual 
proprietor  does  not  make  him  "keeper," — 
Stone  T.  State,  23  Tex.  App.  185,  3  8.  W. 
685. 

4%.  Same — Freqaenler  not  •deeper." — 
That  one  frequents  the  premises  does  not 
make  him  "keeper." — State  t.  PearsafI,  IS 
Iowa  <30. 

41.  Same — Wamaa  llTlac  aloae,  and  re- 
eelTlaR  nen.  Is  not.  merely  because  un- 
chaste, a  "keeper." — Cadwell  v.  State,  17 
Conn.  16T;  Commonwealth  V.  Lambert.  94 
Maas.   (12  Allen)   177. 

III.     LETTING    FOR    USB    A9    HOUSE    OP 
ILL-FAHE.  ETC.— LIABILITY. 

43.  Axeat  of  aWDcr  la  liable.— Troutman 
V.  Stale,  49  N.  J.  L  (JO  Vr.)  SJ,  6  All.  BIS; 
Lowenateln  t.  People,  64  Barb.    (N.  Y.)    M». 

4*.  Dtallaetlea— Betwcea  lettlac  and  per- 
mtlla«— Noac.— Law  makes  no  distinction 
between   act   of  letting   house   for   purpose 

01  prostitution,  and  letting  of  It  for  proper 
purpose  and  atterwarde  knowinsly  permit- 
ting It  to  be  uaed  tor  purpose  of  prostitu- 
tion.— State  V.  Abrahams,  S  Iowa  117. 

44.  How  akowu — KBOwledBe-M.ettlB|c  aa 

honae  of  lll-fame.ete I.lablllty. — To  render 

lessor  Uable,  It  must  appear  that  he  has 
some  Interest  In  It  as  such,  or  that  he  par- 
ticipated In  Its  management.  Where  evi- 
dence shows  that  lessor  orlKlnally  leased 
premises,  without  knowledge  or  Intention 
that  they  would  be  lllegBlly  used,  proof  that 
he  took  no  steps  to  avoid  lease  will  not 
Justify  conviction, — Iowa.  State  v.  Abra- 
hams, 6  Iowa  IIT,  71  Am.  Dec.  339;  Slate  v. 
Balllngall,  42  Iowa  8T.  2  Am.  Cr.  Rep.  i1«: 
State  V,  Pearsall,  43  Iowa  S30.  2  Am.  Cr. 
Rep.  380.  Me.  State  V.  Stafford.  SI  Me.  12S. 
Obio.  Crotton  V.  State,  £6  Ohio  St.  Rep.  219, 

2  Am.  Cr.  Rep.  878. 

See  par.  IT,   this  note. 

4B.  Same  —  Criatlaat  asreeaiFBtB  are 
often,  it  not  usually,  made  tacitly.  They 
can  only  be  proved  by  circumstances.  It 
person  leases  house  to  woman  of  lll-repule, 
and  knows  ot  that  repute,  and  house  la 
thenceforth  used  for  unlawful  purposes,  and 
such  use  is  known  to  him.  these  tacts  must 
be  regarded  as  having  tendency  to  create 
belief  In  his  guilty  knowledge,  or,  at  all 
events,  as  hearing  upon  that  fact.  All  the 
facts  can  not  be  brought  In  at  once.  Each 
is  proved  separately,  and  the  order  ot  proof 
must  be  let!  somewhat  discretionary.  If 
tacts    enough    are    not    shown,     respondent 

can  be  excluded,  merely  because  it  does  not 
hy  Itself  prove  the  case.— Campbell,  J.,  In 
People    V.    Saunders,    19    Mich.    269.    272. 

48.  "That  letting  of  house,  with  knowl- 
edge that  It  Is  Intended  to  be  kept  In  dis' 
orderly  manner,  will  render  landlord  In- 
dictable as   principal   In    keeping   disorderly 


house,  was  expressly  and  correctly  decided 
In  People  V,  Erwln,  4  Donlo  129.  Such  guilty 
knowledge,  I  think,  may.  In  general,  be 
fairly  Interred  from  proof  that  landlord, 
after  he  knew  that  his  tenant  was  In  habit 
of  so  acting,  renewed  lease  and  made  no 
real  effort  to  restrain  him.  Continual  re- 
ceipt ot   rent,   and  persistence   In  enlarging 

of  paying  rent  by  misconduct  visible  to 
landlord,  may  amount  to  very  satisfactory 
evidence  that  he  did  In  fact  procure  and 
sanction  disorderly  conduct." — State  v.  Wil- 
liams, 30  N.  J.  L.  (1  Vr)  112. 

and 


This 


to 


"mere"  control  Insutflclent. — State  v.  Frailer. 
79  Me.   95,  8  All.  34T. 

48.  Does  mere  letting  with  knowledge 
of  leasee's  purpose  sufflce? — State  v.  Wheat- 
ley.  72  Tenn.  210  (seems  to  hold  thai  It 
does  not). 

49.  It  must  be  shown  that  owner  or  lea- 
sor  knew  purposes  (or  which  house  would 
be  used,  or  that  he  let  house  with  Intent 
that  It  should  be  used  for  disorderly  pur- 
poses.— Iowa.  State  v.  Abrahams,  t  Iowa 
llT.  Ky.  Frederick  v.  Commonwealth.  4  B. 
Mon.  7;  Commonwealth  v.  Crupper.  3  Dana 
486.  He.  State  v.  Leach,  GO  Me.  EIG.  Neb. 
Drake  v.  State,  14  Neb.  636,  IT  N.  W.  117. 
Ohio.  Crofton  T.  State.  15  Ohio  St.  Rep.  249. 
Teaa.  State  V,  Wheatley.  1  Lea  230;  Brooks 
V.  State.  3  Terg.  132. 

50.  Saase — Same — Gvldenee  of.  —  Lessor's 
knowledge  may  be  proved  by  circumstantial 
evidence;  he  need  not  be  shown  to  have 
actual  knowledge  of  character  of  house: 
that  Is,  In  sense  ot  personal  knowledge  of 
acts  ot  prostitution. — Oraeter  v.  State,  IDS 
Ind.   211,   4  N.  E.    461. 


show:  1.  That  house  was  one  resorted  to 
for  purpose  of  prostitution;  2.  That  de- 
fendant was  owner  or  had  control  of  house; 
3.  That  he  knowingly  let  house  for  purpose 
of    prostitution.      The    bawdy    character    of 

proof  of  particular  acts  of  prostitution  is 
not  necessary.— Drake  v.  State.  14  Neb.  535. 
17  N.  W.  117. 

52.  Sam* — Same — Coatlanal  receipt  of 
ml  or  renewal  of  lease  may  be  evidence 
ot  assent.-^tate  y.  Williams.  30  N.  J.  L. 
(1  Vr.)  102:  Crofton  v.  State.  25  Ohio  St. 
Rep.  249. 

53.  Same — Same — Paaalve  permlMloa  Is 
evidence  ot  guilty  knowledge.  Assessor's 
books  are  Inadmissible  to  show  ownership. 
—Territory    V.    Stone.    2    Dak.    156.    4    N.    W. 


K4,  Aasamptloa  by  Jary.- It  Is  error  to 
allow  Jury  to  Infer  guilt  from  amount  of 
rent  received,  when  there  la  no  evidence  in 
case  to  show  It  extravagant.    They  can  not 
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■oof.      It       There  must  be 


IPI.I 


Jury,  e 


er    such    a    point 

3t  be  left  to  conjecture.  "In  cha.rKliiK 
oiirt  allowed  them  to  consider  amount 
it  as  having  bearlUK  on  likelihood  ol 
■uch  rate  belns'  DBid  for  improper  purposes. 
ThlH  was  clearly  error,  bh  there  was  no 
proof  introduced  to  create  standard  of  com* 
parlson,  and  it  would  be  exlremely  dan- 
Keroua  to  leave  Juries  at  liberty  to  derive 
conclusions  baaed  upon  nothlns  but  con- 
jecture."— People  V.  Saunders.  S3  Mich.  ZGS. 
SO.     DlBebarse 


elltlor 


led   for 


lolH- 


SS.      Shhc- 


wher 


die 


Lnctiy     charg-ed     thai 
led    for     the    purpoai 
i.  and    prostitution. 


lewUnees,  asslKnat 
order  to  constitute  an  offense  under  the 
above  aection,— Selowsky.  180  Cal.  404.  ivt, 
ISO   Pac.    EG2.   SE4. 

on.  Evldrnee — CoBvenHtion  held  oulelde 
■lleced  house  at  ill-fame,  and  immediately 
after  coming  out  of  it,  but  not  In  preaenee 
of  defendant.  !a  not  admlBslbla.— Common- 
wealth V.  Harwood,  TO  Mass.  <4  Gray)  441. 
64  Am.  Dec.  49;  Commonwealth  v,  Daven- 
port. 84  Mass.  (2  Allen)  299;  CDmmonweBlth 
V.  Sllney,  12S  Mass.  49.  Sea  State  v.  Barg- 
Ins.  16  Me.  S91. 
Samr 


rial    for    kee 


srderly 


house,  evidence  of  defendant 
tatlon  (or  want  of  chastity  is  incompetent. 
— State  V.  Mull,  18  R.  t.  B07,  2«  Atl.  191: 
Qamel  v.  Slate,  21  Tex.  App.  tG7,  17  8.  W. 
158. 
SI.  Sbmc — General  rppDtadoa  a*  to 
■  •'krtprT." — Fact  that  defendant  is  keeper 
ran  not  be  shown  by  general  reputation. — 
Kr.  SUte  V,  Hopkins,  i  Dana  418.  N.  H. 
State  V.  Foley,  t6  N,  H.  468.  Te».  Allen  v. 
State.  IG  Tex.  App.  320;  Burton  v.  Stale.  IS 
Tex.  App.  1S6;  Sara  v.  State,  22  Tex.  App. 
S39.  3  S.   W.   339, 


and  positive  evidence 
defendant  Is  actually  keeper.  No  one 
be  convicted  of  crime  on  mere  rumor, — 
*.  State  V.  Rand.  T  Iowa  411,  Tl  Am,  Dec. 
Md.  Hcnson  v.  State.  12  Hd.  211.  GO 
Rep.  204.  Tfx.  Allen  v.  State.  IS  Tex. 
.  120;  Sara  v.  State.  31  Tex.  App,  SS7,  3 
V,  139:  L-oralne  v.  State,  2S  Tex.  App. 
(  S.  W.  140.  V(.  State  v.  Plant,  87  Vt. 
43  Am,  St.  Rep.  B21,  32  Atl.  ZIT.  S  Cr.  L,. 


tlon    of    ordinance    void    beci 

able.— In  re  Ah  You,  88  Cal.  98,  103,  22  Am. 

St.  Rep.  380,  11  U  R.  A.  408.   ZE  Pac.  974. 

M.  InJunetloB— Not  BTMBled  to  restrain 
rollce  Iron  laterferlnc  with  business  ol 
keeping;  houses  of  prostitution,  nor  will 
courts  of  equity  prevent  suppression  ol 
places  maintained  in  violation  of  law. — Pon 
V.  WIttman,  147  Cal.  280,  294,  81  Pac.  184, 
891. 

ST.     IndlcliBeBt — As  t«,  ^icBerallr,  see  Gb. 
Jordan  v.  State,  SO  Oa.   (68.    Ky-  Common- 
wealth V.  Crupper,  3  Dana  488.     N.  Y.  Peo- 
ple   V.    Hatter,    22    N.    T.    Supp.    888.     Tei 
State   V.   Wheatley,   73  Tenn.    (4  Lea)    210. 


Whether  evidence  of  ger 


u  tatlon  of 
Standing 

V,  Saundera,  19  Mich.  Z(»:  Sylvester  T.  State, 
41  Tex.   43G,   1  Am.  Cr.  Rep,  ZSO. 


B4.  The  character  of  house  Is  matter  of 
fact  and  not  of  opinion,  and  evidence  with 
regard  to  it  Is  competent. — People  v.  Lock 
Wing.  81  Cal.  180;  Smith  v.  Commonwealth, 
4E  Ky.  (8  B.  Mon.)  31;  Commonwealth  v, 
Stewart.  1  Serg.  A  R,    (Pa.)   141. 

C6.  Sane — Ib  pnuecatlaB  far  letllns,  II 
is  error  to  allow  Jury  to  Infer  fact  of 
which  there  li  no  evidence,  and  testimony 
which    shows    that    lessee    of    house,    and 

reputed  prostitutes  is  not.  of  itaelf,  sutn- 
cienl  to  eatabllah  fact  that  house  is  kept 
or  used  as  house  of  prostitution. — founders 
V.  People.  39  Mich.  288,  1  Am.  Cr.  Rep.   348. 

See   pars.   44-G8.   thia  note, 

88.  As  to  evidence  eufllclent  to  convict 
of  "lettinK,"  see  People  v.  Qustln,  87  Mich. 
4P7,    8   Am.   Cr.  Rep.    380,   34  N.   W.    166. 

ST.  Same — Mnet  akow  lewdaesa  |»rac- 
tleed  In  the  house,  to  sustain  the  accusa- 
tion.—In  re  Selowsky,  38  Cal,  App,  S69.  880, 
177    Pac.    301.    306. 

tfL  Sbib^.— ReeolntleB  of  bABTd  of  ■■- 
prrvlsors  declaring  place  a  nuisance 
amounts  to  nothing. — State  v,  Webber.  107 
N.  C.  982.  S2  Am,  St.  Rep.  920,  12  6.  E. 
G98. 

es.     Sane  —  Rebattal  —  Wluit     nay     be 

■hoiTB    Ib Woman    charged    with    keeping 

bBwdy-house  may  show  as  defense,  in  re- 
buttal of  proof  that  she  waa  prostitute. 
that  her  phyatcal  condition  rendered  pros- 
titutloig  improbable.  If  not  impossible. — 
Toney  v.  State,  80  Ala.  97.  See,  also.  Ex 
parte  Orobola,  10  Cal.  Dec.  178.  lawa.  State 
v.  Lee,  80  Iowa  TG,  10  Am.  St.  Rep.  401.  4S 
N.  W.  G4G.  Md.  Beard  v.  State,  Tl  Md.  276, 
IT  Am,  at.  Rep,  616.  47  Atl.  1044.  N.  C 
State  V.  Calley,  104  N,  C.  368.  17  Am.  St. 
Rep.  704,  10  S.  E,  456;  State  v.  Webber, 
107  N,  C.  962,  22  Am.  St.  Rep.  920,  18  S.  E. 
487.  Tex.  Harmea  v.  State,  26  Tex,  App. 
190,  8  Am.  St.  Rep.  470,  9  S.  W.  437.  D.  C. 
De  Forest  v.  United  States,  38  Wash.  348. 


§316.  KEEPINa  DISORDERLY  HOUSES,  ETC.  Everr  pereon  who  [1] 
keeps  any  [a]  disorderly  home,  or  [b]  aoy  house  for  the  purpose  of  assigns- 
tioii  or  prostitution,  or  [c]   any  house  of  public  resort,  by  which  the  peace, 
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comfort,  or  decency  of  the  immediate  neighborhood  is  habitually  disturbed,  or 
who  [2]  keeps  any  inn  in  a  disorderly  manner;  and  every  person  who  [3]  lets 
any  apartment  or  tenement,  knowing  that  it  is  to  be  used  for  the  purpose  of 
assignation  or  prostitution,  is  guilty  of  a  misdemeanor. 

Hlatory:      Enacted  February  U,  1872;  amended  March  30,  1874,  Code 
Amdta.  1S73-4,  p.  430. 
KEEPING  DISORDERLY  HOUSE.  more    entertain    action    rounded    upon    such 

1.  ColleotiDg  rent*   from   tenemenU  owd  for      contact   (or  relief   of  either   of   parties   to 
porpoBes   of   proBtitution  — Contrarj   to      "■  *''""  "  "f""  '""""/f'",,'" ,"  ''*''"='" 

^^'^  ^  ^  two   thiBVBB  for   equitable   dlvlaion   o(  their 


plunder.— Chateau  v.  Slnsla.  114  Cal.  91,  M, 

2.  CoQtnet  of  copartneTshift— Illegsl  letting      sB  Am.  St.  Rep,  Ss,  S3  U  R.  A.  750,  iS  Pac. 

of  premises  for  purposes  of  prostitution.       ioi6.     See  In  re  Estate  of  Qroome,   91  Cal. 

3.  Practice — Reputation  of  bouse  of  ill-fame       S9,   S»   Pac   *S7;   Buclc   v.   Eureka,   IDS   Cal. 

ma  J  be  shown.  G04,  30  L.  R.  A.  409.  42  Pac.  241;  Demartlnl 

V.  Anderson.  127  Cal.  33,  2b,  G9  Pac.  307. 
1.  CollrvtlBK  RB(a  tnoi  tracBDBU  let 
and  used  for  purposes  of  prostitution  Is 
contrary  to  provisions  of  this  aectJon.  and 
HKalnat  public  morals,  and  courts  wUl  not 
lend  their  aid  to  person  who  Is  sulliy  of 
such  olfenae.  to  enable  him  to  collect  for 
such  services  in  an  action  tor  an  account- 
Ins.— Balleri  no  T.  BallerlDO,  147  Cal.  Gt4, 
G4S.  82  Pac.   109 


Praetle* — RepDtalloH  a(  k»DB«  ItKelt 
ie  of  ill-fame  may  bo  shown. — De- 
nl  V.  Anderson,  127  Cal.  33,  3E.  5S  Pac. 
See  Con>.  Cadwell  v.  State,  17  Conn. 
[Bd.  Betta  v.  State,  93  Ind.  1 
Lte.    lOB    Ind.    371.    4    N.    B. 


(T  Gray)  323.  Mick.  O'Brien  V.  People.  2a 
Mich.  313.  Mlsn.  State  v.  Smith,  29  Minn. 
2.  Coalnd  of  capiirtnMklp  having  for  133,  13  N.  W.  534!  Neb.  Drake  v.  State,  14 
Its  purpose  letting-  of  apartments  for  pur-  Neb.  K35,  17  N.  W.  IIT.  Trx.  Morris  v. 
poses  of  prostitution  is  unlawful,  asalnst  State,  38  Tex.  G03;  Sylvester  v.  State,  43 
good  morals,  public  policy,  and  express  Tex,  49G:  Allen  v.  Slate.  15  Tex.  App.  S!l. 
mandate    of    statute,    and     equity'  will    no        Wis.  State  v.  Brunnell,  39  Wis.   4SG. 

§317.    UNLAWFUL    ABVERTISEHENTB    [TO    PRODUCE    MISCAR. 

BIAQE].  Every  person  who  wilfully  writes,  composes,  or  publishes  any  no- 
tice or  advertisement  of  any  medicine  or  means  for  producing  or  facilitating 
a  miscarriage  or  abortion,  or  for  the  prevention  of  conception,  or  who  offers 
his  services  by  any  notice,  advertisement,  or  otherwise,  to  assist  in  the  accom- 
plishment of  any  such  purpose,  is  guilty  of  a  felony. 

History:     Eaacted   Harcb  30,  1ST4,  Code  Amdts.  1S73-1,  p.  430. 

§318.  PREVAJLIHa  UPON  ANY  PERSON  TO  VISIT  A  PLACE  KEPT 
FOR  GAMBUNa  OR  PROSTITUTION,  A  BnSDEMEAHOR.  Whoever, 
through  invitation  or  device,  prevails  upon  any  person  to  visit  any  room,  build- 
ing, or  other  places  kept  for  the  purpose  of  gambling  or  prostitution,  is  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  confined  in  the  county 
jail  not  exceeding  six  months,  or  fined  not  exceeding  five  hundred  dollars,  or 
be  punished  by  both  such  fine  and  imprisonment. 

HIatory:    Enacted  April  16,  16S0,  Code  Amdta.  18S0  (Pen.  C.  pt.),  p.  40. 

CHAPTER  IX 

LOTTEEIES. 

1 319.  Lottery  aefined.  1 324.  Insnring    Iotter7    tickets.      Publitbiiig 

1 320.  Fonishmeot  for  drawing  lotterr-  offers  to  ihSDte. 

i  321.  PuuiBhinent  for  selling  lottery   ticltetg.      j  325.  Property  offered  for  dispoBal  in  lottery 

I  322.  Aiding  lotteries.  forfeited. 

I  323.  Lottery     offices.       Advertising     lottery      i  326.  Letting  buililing  for  lottery  purposes. 

§  31B.  LOTTERY  DEFINED.  A  lottery  is  any  scheme  for  the  disposal  or 
distribution  of  property  by  chance,  among  persons  who  have  paid  or  promised 
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to  psy  any  valu&ble  coDBJderation  for  the  chance  of  obtaining  such  property 
or  a  portion  of  it,  or  for  any  share  or  any  interest  in  such  property,  upon  any 
agreement,  understanding,  or  expectation  that  it  is  to  be  distributed  or  dis- 
posed of  by  lot  or  chance,  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or 
by  whatever  name  the  same  may  be  known. 


L0TTEKIE8. 
I.  LoncBiEs — In  Oknebaii. 
II.  Same— What  Schemes  Abi  Lottebies. 
L  Lottebies — In  Gbnerai. 

1.  A.  promiasoiy  note— OiTen  for  moDej' 
advanced   b;   pa;ee   to   be   used   is 

S.  CoDstnietion — LegiBlative  palicj. 
3-  e.  Definition — Kinds  of  lotteries. 
T.  La  tteriflB^D  rawing  a  priise. 

8.  Same — Dietinguiabed      from      betting- 

machinee. 

9.  LawB   against    lotteriea — Not    affected 

by  theoretieal  objections. 

10.  Municipality  —  Power     to     legislate 

against  lotteries — Police  power. 

11.  .Tickets — PoBsession  of,  as  offense. 

12.  Trading-stamp  device — Having  no  el»- 

ment  of  chance. 
13, 14.  Same — Prohibitory  tax  on  void. 

15.  Pnblio  policy — Against  gambling  and 

lotteries. 

II.  Same — What  Schemes  Abe  Lotteries. 

16.  Art  works  dietribated  by  lot 

17.  Austrian  goverainent  bonds. 

18."  Banking  game — As  to  whether  lottery. 

19.  Same — Of  lazile-daizle. 

20.  Bazaar-bonin  sebeme. 

81.  Bond  sale — Holding  out  prizes  drawn 
by  chance. 

22.  Conceit  and  lecture  scheme  is,  when. 

23.  Coupons     in     packages — Entitling     to 

24.  Designating  with  pointer  scheme. 

25.  Determining  by  ebancs  or  lot  premium. 

26.  Drawing  lota  is. 

27.  Foreign  government  bonds — Not  a  lot- 

tery, when. 
28-31.  "  Gift-enterprises  "  are. 
32, 33.  Guessing  contest — Whether  a  lottery. 
34.  "Keno"  game — Not  lottery, 
85.  Instalment  or  coupon  contract — When 
not  lottery. 

36.  lAnd  sale — When  scheme  a  lottery. 

37.  Machine — When  used  as. 

38.  Newspaper  eubsciiption— When  a   lot- 

80, 40.  Nickel-in-the-slot    machine  —  Whether 
lottery  or  gambling, 
41.  Panorama  scheme. 


42.  Playing  policy — Whether  gambling  or 

lottery. 

43.  Pools  on  horse-races,  etc. 

44,45.  "Priie  packages" — Candy,  tea,  etc. 

46.  Sale     of    envelopes — Some    of    which 

contain  tickets. 

47.  Trading-stamp  device. 
48, 49.  Wheel  of  fortune  is. 


1.     A   FTamluorj 
■tfTasced    bj-    ^ayre    to    be    Bard    Im    lottery 

scheme  under  an  aKreement  that  Clie  mone] 
shall  be  eo  used,  and  Its  subsequent  use  ai 
agreed,  is  void  and  unentorceabre.— Slaosi 
V.  Holland,   SS  Cal.  App.  SIS,   176   Pac.    73. 


3. 


laws    prohibltli 


am  —  LrrlaUtlvr       poller,  — 

ler  article  IV.  section  2«.  of 
prohibited  from  authorising; 
■  purpose,  and  la  directed  by 
ilch  Is  mandatory,  to  pass 
S  sale  of  tickets  for  any- 
of  lottery:  and  all  laws  In 
Penal  Code  In  reference  thereto,,  ordinances 

mlndemeanor.  and  all  such  laws,  should  re- 
ceive liberal  construction,  with  a  view  to 
carry  out  constltultonal  policy.— CoUlna  ». 
Lean,  6S  Cal.  2»*,  18S,  B  Pac  ITS, 

S.  DclnltloB — I^tterr  la  dlstrlbatUa  of 
prisea  by  lot  or  by  chance.  There  are  twa 
kinds  of  lottery  In  general  use — one,  the 
Oenoese  or  numerical  system,  sometimes 
called  the  combination  plan;  the  other,  the 
Dutch  or  class  lottery,  sometimes  caUed 
the  eingle-number  plan.  In  each,  chances 
are  purchased,  g-enerally  by  the  purchase 
of  tickets  or  a  fraction  of  a  ticket.  But  It 
ia  not  necessary  that  tickets  ba  lasued. 
Wherever  chances  are  sold  and  dlatributlon 
of  prizes  determined  by  lot.  this  constitutes 
a  lottery.^-Buckalew  v.  State,  S2  Ala.  S3*, 
34  Am.  Rep.  32;  Wilkinson  v.  QUI.  H  N,  T, 
«i,  30  Am.   Rep.   184. 


4.  "Where 
paid,  and  it  la 
according  to  i 
public,  what  I 
the  money  is  ( 


lalder 


D  havi 


for  It,  !b 


lo    pays 
tery."— 


Hull  V.  RuBgles,   EG  N.  Y,  424;  Wllkinso 
Gill.   74   N,   T.   (3,   so   Am.    Rep.    2fi1. 

6.  A  lottery  la  a  scheme  by  which  per- 
sons, upon  payment  of  money  or  something 
of  value,  obtain  contingent  right  to  have 
something  of  greater  value,  depending  on 
appeal  to  chance,  by  lot  or  otherwise,  un- 
der direcllon  of  manager  o(  scheme  or  en- 
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terprtse. — Croi*  v,  F«ople,  II  Colo,  131,  tl 
Am.  St.  Rep.   3»1.   32  Pac.   811. 

•.  "The  scheme  In  question  has  all  tbo 
attributes  and  elemeats  ot  a  lottery.  It  Is 
A  dUtrtbutlon  br  lot  o(  a.  amall  number  ot 
priiea  among  a  great  number  ot  persons." 
—State  T.  Plnebock,  t  Hill  (S.  C.)  Ill; 
Taylor  t.  Smetten,  L.  R.  11  Q.  B.  D.  tOT. 

T.  lottery — Dranliia;  a  FrtBe>  In  common 
parlance,  Is  ascertainment  by  chance  or 
othsrwlae  who  la  entitled  to  particular  re- 
sult or  particular  thing,  by  means  of  some 
prearranged  mode  of  ascertaining  result: 
and  aa  soon  as  number  which  entitles 
ticket-holder  to  money  or  article  la  drawn 
from  wheal  or  otherwiae  aacertained,  prise 
Is  said  to  be  drawn. — People  v.  Kent,  6  Cal. 
II,   91.      See  Collins  T.  I,can,    It   Cal.   SS4,   I 

Pac.  ns. 

8.  Saa>( — DlBllBsnlskcd  fron  bettlag- 
■aehlaea. — Lotteries  and  betting-machines 
—Distinction  between.— See  Rellly  t.  Gray, 
77  Hun  <N.  T.)  tOI.  21  N,  Y.  Supp.  811;  Tol- 
lett  V.   Thomaa,  U   R,   «   Q.   B.   Cas.   614. 

*.  Law  acalBBt  lotterlcn — Not  affected  by 
thearctleal  objcctloa. — Law  otherwise  valid 
will  not  be  overthrown  because  In  some 
supposititious  case  person  might  bo 
charged  with  Its  violation  who  came  within 
letter.  If  not  wUhIn  spirit,  of  enactment. — 
Ex  parte  McCIaln,  134  Cal.  110,  112,  16  Am. 
St.   Rep.   34a,   E4  L.  R.  A.  7T»,  ■■  Pac.    8». 

1«.  Hnalelrallty  —  Pow«  ta  legUlatc 
asalaal  lolterlea  — Fallec  power.  —  Munici- 
pality may  pass  ordinance,  in  reasonable 
exercise  of  its  police  pow.era.  In  furtherance 
ot  avowed  general  policy  of  national  and 
state  government,  and  where  the  state, 
while  declaring  It  to  be  penal  oftense  to  sell 
lottery  ticket,  has  not  made  purchaser 
equally  culpable,  an  ordinance  making  it 
unlawful  for  any  person  to  have  in  his 
possession  any  lottery  ticket,  and  providing 
(or  fine  and  punlahment  for  violation  of  Its 
terms.  Is  clearly  matter  of  police  regula- 
tion, and  iH  valid.- Ex  parte  HcClaln,  134 
Cal.  110,  111,  8fi  Am.  St.  Rep.  S43.  Gt  L.  R.  A 
779,   SB   Pac.    69. 


Where  slate  law  makes  only  seller  culpable, 
It  la  within  power  and  province  of  munici- 
pality. In  Its  endeavor  to  eradicate  lottery 
evil,  to  hold  purchaser  or  possessor  of  lot- 
tery tickets  also  culpable. — Bx  parte  Mc- 
CIaln. 134  Cal.  110.  13.  36  Am.  St.  Rep.  S43, 
G4  L.  R.   A.  T79.   66   Pac.  69. 

See,  post,  1 310,  note  par.  1;  13)1,  not* 
par.  1. 

U:  Tradlac-XaMp  alevice— Havlac  ■• 
alcBieat  af  ebaaee.  and  nothing  In  nature 
of  game.  Is  not  lottery. — Ex  parte  McKenna, 
Ii6  Cal.  419,  431,  58  Pac.  Sit.  See  Ex  parte 
Drexel,  147  Cal.  763,  773,  61  Pac.  419;  Bx 
pane  West,  147  Cal.  774.  81  Pac.  124;  Com- 
monwealth V.  Slaaon,  178  Mass.  E78.  SO  N.  B. 
386. 


trading- ■tamps,  redeemable  In  money,  mer- 
chandise, or  other  things,  passed  as  amend- 
ment to  general  license  ordinance,  exacting 
from  every  person  Issuing  such  trading- 
stamps— no  matter  how  Insignificant  his 
monthly  sales — a  tax  ot  eight  dollars,  the 
amount   required   of  merchants   doing   very 

evidently  designed  to  be  prohibitory,  is 
void,  because  discriminating,  oppressive, 
and  unreaeonable. — Ex  parte  McKenna,  128 
Cal.   419,   433.   58   Pac.   916. 

14.     Ordinance  designed  to  be  prohibitory 
of  use  of  trading-stamps  Is   not  ordinance 


ictlce 


>  regul 


conduct 

of  lawful  game,  or  public  exhibition.— Ex 
parte  McKenna,  126  Cal.  419,  432,  G8  Pac. 
116. 

IS.  Pablle  palley— A«alBSt  vaKbllag  and 
latterlFB. — Public  policy  ot  the  general  gov- 
ernment and  ot  the  state  Is  against  lottery 
gambling  devices,  and  the  expressed  Intent 
Is  to  stamp  out  by  penal  legislation  traOlc 
In  lottery  tickets. — Ez  parte  McCIaln,  134 
Cal.  110,  111,  66  Am.  St.  Rep.  143,  Et  L.  R.  A. 
779,   66  Pac.  69. 

II.   SAUB— WHAT  SCHEMES   ARE 
LOTTERIES. 

ICi  Art  HaTka  dlatrlbatrd  bgr  let  among 
members  ot  an  art  union  Is  a  lottery. — Peo- 
ple V.  The  American  Art  Union,  7  N.  T. 
140;  Oovernors  of  Almshouse  V.  American 
Art  Union,  7  N.  T.  328. 

IT,  Anatriaa  sOTeraiaeat  boaila  held  lot- 
teries.—Ball  ock  V,  State,  73  Hd.  1.  IS  Am. 
St.  Rep.  GS9,  8  L.  R.  A.  671,  10  Atl.  184: 
Qovernors,  etc..  v.  American  Art  Union,  7 
N.  T.  228,  239  {very  full);  United  States  v. 
Wallls.  68  Fed.  912, 

As  to  farelsii  iioveraaieBt  boada,  geDpr- 
ally,  see   par,   17,   this  note. 

See  pars.  IL,  13.  28,  36,  this  note. 

18.  BanklaE  Kamr — Aa  fa  whetker  tot. 
tarr.  see  People  v.  Carroll,  80  Cal.  163,  21 
Pac.  129;  State  v.  Martin,  II  Ark.  420;  Rltte 
V.  Commonwealth,  67  Ky,  (18  B.  Mon.)  36; 
Stearnes  v.  State,  21  Tex.  692;  Webb  v. 
Stale,   17  Tex.   Ct,   App.   206,   106. 

See,    post,    1330,   note    pars.    2.    11,   13,    41, 


of  the  above  section. — In  re  Lowrle,  —  Cal. 
App,  — .   186  Pac.   411. 

ao.  Baaaar-bsaaa  aeheaM.  —  Reglna  v, 
Harris,  10  Coi  C,  C.  361. 

ai.  Bend  aalc — Haldlar  ant  large  prlsea 
t*  be  drana  br  ckaaec  or  determined  by 
lot.  In  manner  In  which  prizes  are  usually 
determined  In  an  evenly  and  honestly  con- 
ducted lottery,  is  clearly  and  distinctly 
within  the  Inhibition  clause  of  the  statute, — 
United  States  v.  Zeisier,  30  Fed,   499. 

See  pars,  17  and  27,   this  note. 

at.  Coaeert  aad  Irelnre  aebene  is,  when. 
— Thomas  v.  People,  G9  IlL  101. 
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13.     Coapeaa  In  packBKCB  Of  lea  Or  oth«r  S9.     ObmbIbk  esBtcst  not  a  loiter^. — Hor- 

pDCkaKCS    OF    merchandise    entitling    holder  ner  t.  United  States,  117  U.  S.  449.  It  L.  ed. 

to  Bomo  article  or  thing  of  vatue  as  a  priie.  137,    IS  Sup.  Ct,   Rep.    40S. 
-Taylor  ,.  Smctt.n,  L.  K.  11  Q.  B.  Dlv.  !07.  „.     Guee.lng    conteet    !■>    which   purcha.- 

S4.     DvnlsnatlBK    with    velalcr    Khme. —  '"   "^   EOOdH   at    a   stora,    in   ezcesa   of   fifty 

State  T.  Lumaden.  S9  N.  C.  672,  centa,  are  entitled  to  a  chance  to  aecure  ■ 

See  nara    48    49    thla  nnie  ^"^^  watch.  iB  a  lottery.— HudelBon  ».  State, 

See  para.  48.  49.  this  note.  ^^  ^^^    ^^^    ^^  ^^^    ^^^    ^^^      ^^^  Buckalew 

30.     D«lmlHlMK       br      ,chaii«       or      l*t  v.  State,  83  Ala.   SS4,  Si  Am.  Kep.  12. 
whether    eovernment    bond   was    entitled    to  a^,     »K«a-<   ohc   act  ■   totter^,— Saleva 

larger  sum  than  the  principal.  Interest,  and  ,.  Stata,  44  Ala,  4»6 
premium,    which  holder   was  sure   to  get   In  Bee.  post,  I  S>0,  note  par.  19. 

any    event,    can    not    be    held    to    have    eon-  ..      .      ,   .  ... 

verted    bonds    Into   lottery   tlcketa.    and    Im-  f"     !""'"*V  "  "'r""  — *"'^  i".  1" 

parted  to  loan  which  waa  made  thereon  the  "*  '  ':**"'■~^"""'/°""   not  conal.t   in 

.  ■  ....         J  o  D  .  .         II  1  .=  contract  providing  that  In  consideration  of 

character,    object,   and   accompaniment   of   a  .   ._      l    .*  -  -  ^   >.  ..,  t 

mere  loilery  scheme— Ei  parte  Shoberl    10  »«'""""  "'  holder  of  two  dollars  monthly 

Cal,   832.  «S4.   63   Am!   Rep.   431.   11    Pac.  786.  f°'„  Tnn^hr''^w  ^!!?- T.^'^I^hT'"'": 

See  Ballock  v.  State.  73  Md.  1,  7.  16  Am.  St.  I,'7.  "'°"""'/he   defendant    agreed    to    pa, 

Reo    SB9     E64     SLR     A     671     SO   Atl     184-  ^°'^"  '"""^  dollars  Id  the  manner  provided 

^j^j^^^    ^^ij    where   such    evidence    waa    not 

3«.     Drawlag  Iota  la— Fleming  v.  BElls.  S  given  .—McDonald  v.   Paclflc  Debenture   Co., 

Ore.  186,  2SS.  HB  Cat.   667,  670.  80  Pac.  1090. 

37.  ForclgB-KsreTBineBt  baad  providing  39,  I^amd  ■■■* — Sehme  (or  Ike  aale  •! 
that  holder  shall  be  ent-ltled  to  repayment  towa  lota,  setting  aside  certain  lots  to  be 
of  capUal  Invested  therein,  and  Interest  sold,  and  others  to  be  distributed  among 
thereon  at  rate  of  three  per  cent,  payable  the  purchasers,  whereby  the  llrst  purchasers 
annually,  and  further  providing,  In  effect,  have  a  chance  to  "draw"  a  prlie  lot.  and 
that  two  hundred  of  the  bonds  or  obllga-  thereby  secure  two  lota  for  one  considera- 
tions shall  become  due  and  payable  at  end  tlon. — United  Slates  v.  Oiney,  I  Abb.  <U.  S.) 
of  first  year,  two  hundred  and  six  at  end  275,  Deady  481.  2T  Fed.  Cas.  133.  See  Tel- 
of  second  year,  and  two  hundred  and  twelve  lowatone  Kit  v.  State,  88  Ala.  196,  16  Am. 
at  end  of  third  year,  etc.,  all  of  them  pay-  St.  Rep.  S8,  7  L.  R.  A.  G99,  7  So.  388:  Hudel- 
able  in  sixty-six  years,  is  not  such  an  In-  son  v.  State,  94  Ind.  429;  State  v.  Moren,  41 
strument  as  ia  described  as  a  "ticket.  Minn.  bbS.  Gl  N.  W-  t^»:  State  v,  Mumford, 
chance,  share,  or  Interest  in,  or  depending  73  Ho.  661:  Wooden  v.  Shotwell,  21  N.  J.  L. 
upon  the  event  of  any  lottery,"  the  aale  of  (3  Zab.)  486;  RIdgeway  v.  Underwood,  1 
which  Is  prohibited  under  this  section  and  Wash.  (D.  C.)  C.  C.  129,  10  Fed.  Caa,  160. 
under  section  319.  ante.— Ex  parte  Shobert,  st.  Maekiar  —  Wkea  oprrated  as  here 
TO  Cal.  832,  634.  69  Am.  Rep.  4S2,  11  Pac.  manifestly  designed  to  operate,  held  to  be 
786.  See  Kohn  v.  Koehler,  96  N.  Y.  361.  48  a  lottery.- In  re  Rogers.  (60  Cal.  766,  sub 
Am.  Rep.  S18.  nom.    In    re    Miller    (in    behalf    Of    Rogers). 

Am  la  Aaatrlaa  goTcraneat  bonds,  ses  par.  118  Pac.  141. 
17,  this  note.  M,  Mewapaafr  ■nbarript lea—When  a  Iot- 
as. "GUI-ealerpTlaea"  are  lotterica^-ni.  *•"■'  "  Newspaper  subscriber  receiving 
Dunn  v.  People.  40  HI.  46B,  N.  H.  State  v.  "c'tet  entitling  him  to  participate  In  a 
Clarke,  33  N.  H.  319.  M,  J,  State  v.  Shorts  drawing  of  prliea  without  eilra  charge  over 
32  N.  J.  U  (3  Vr.)  398.  Mam.  Commonwealth  ""^  '*"""  ""  ordinary  subscription  price 
V.  Thatcher.  91  Mass,  G83.  Teaa.  Bell  v.  '"  Pa  per,— Davenport  v.  City  of  Ottawa,  G4 
State,  37  Tenn.  (E  Sneed)  BOE.  Va.  Common-  Kan.  711.  46  Am,  St.  Rep.  HI.  39  Pac.  T08. 
wealth  V.  Chubb,  S  Rand.  TIB,  Fed.  United  ^"^  Slate  v.  Kansas  Mercantile  Assoc,  4S 
States  V.  Oiney,  1  Abb.  U.  S.  IIB,  Deady  461,  ^an.  361.  13  Am.  St.  Rep.  T27.  IE  Pac.  984; 
27  Fed  Cas  tit  State  v.  Mumford.  T3  Mo.  641.  39  Am.  Rep. 
531;   Wilkinson  v.  Oil!,   T4  N.   T.    8J,   iO  Am. 

29.  Gift  concert,  even  In  aid  of  a  benevo-  [^^^    jSi 
lent    association. — Bx    parte    Blanchard,    9  '        * 

j,g^    „,  St.     Nlekel-la-lhe-alot      aiaeklBC.      as      to 

whether     lottery     or     gambling,     see     Ala. 

30.  Gift  sale  distrl  but  Ion  .—Dunn  v,  Peo-  Reeves  v.  State,  105  Ala.  119,  IT  So.  104. 
pie.  40  III.  46B.  I„j,  Hudelaon   v.   Slate.   94  Ind.  428,  48   Am. 

31.  Gift  aale  of  books  at  prices  above  Hep,  4T1.  Kan.  Davenport  v.  City  of  Ot- 
thelr  market  value,  entitling  purchasers  tawa.  G4  Kan.  171.  46  Am.  St.  Rep.  303,  39 
to  prizes  indicated  by  ngures  In  the  book.  Pac.  70S.  M«.  State  v.  Willis.  TS  Me.  TO.  S 
corresponding  to  the  number  of  a  partlcu-  Atl.  848.  Maas.  Commonwealth  v.  Wright. 
lar  prUe,  the  numbers  in  the  book  pur-  13T  Mass.  2E0.  GO  Am.  Rep.  306.  Mlek.  Peopin 
chased  and  the  character  of  the  prize  be-  v.  Hess.  8G  Mich.  148.  48  N.  W.  181.  K.  J. 
Ing  alike  unknown  to  ths  purchaser. — State  State  v.  Lovell.  t>  N.  J.  L.  do  Vr.)  45S.  Fed. 
V.  Clarke,  33  N.  H.  119.  United  States  t.  WalUa,  68  Fed.  »(:. 
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purchaaer  bavInK  the  prIvIleKB  of  aelectltiE 
bla  box.  In  Ignorance  of  Its  contents.  Is  a 
lottery. — Stale  v.  Boneil,  it  La.  Ann.  1110. 
31  Am.  St.  Rep.  413,  S  So.  i»S;  Lahk  v. 
State.  73  Hd.  627,  IE  Am.  St.  Rep.  SOS,  12 
K  R.  A.  89,  31  Atl.  68S;  Hull  y.  Buggies.  GA 
N.     Y.     421:     Eubanks     Y.     State.     "       ~ 


.  App.   610,   21  f 


2    Te> 


.   4SB. 


40.  Whether  lotterlei  or  not.  slot- 
machines  are  gambling  devices,  and  prob- 
ably banking  games,  and  can  not  be  pro- 
tected hj-  Buperylaorlal  licenses. — Qlennon 
V.  Brltton,  1S5  111.  232,  40  N.  E.  5H;  Bobel 
V.  People.  173  111.  19.  S4  Am.  St.  Rep.  04, 
60  N.  E,  828;  Reliance  Not.  Co.  y.  Dwonek, 
80   Fed.   902. 

41.  PaBsrsMa  aebvme  Is  a  lottery,  when. 
—State  y.  Shorti,  31  N.  J.  L.  (S  Vr.)  398.  401. 

42.  PlaylBc  pulley— Wkea  KimbllnK  or 
loltery. — As  to  whether  lottery  or  gambling. 
— State  T.  Kanaas  M.  Aaaoc,  46  Kan.  361.  13 
Am.  St.  Rep.  717,  11  L.  R.  A.  480,  26  Pac. 
984;  People  t.  Klllott,  74  Mich.  184,  IS  Am. 
St.  Rep.  640,  t  L.  R.  A.  403,  41  N.  W.  91S; 
Grover  v,  Morris,  73  N.  T.  473;  Wllklnaoa  Y. 
am.  74  N.  T.  83,  30  Am.  Rep.  3e4. 

4t.  Fools  m  korate-raeea. — Ah  to  whether 
Inllery.— Ei  parte  Tuttle.  91  Cal.  669,  27  Pac. 
933;  Stearns  v.  State.  81  Md.  341,  33  Atl.  SB2; 
People  V.  Rellly.  BO  Mich.  3S4.  46  Am,  Rep, 
47.  IG  N.  W.  620;  State  y.  Lovell,  39  N.  J.  U 
llO  Vr.)   481. 

44.  "Prlae  Daekagea"  ot  candy,  tea.  cof- 
fee, etc.,  In  boiea,  etc^  each  box  said  to 
contain   a.  priie   of  Jewelry  or  money.   tiM 

§320.  PUNISHMENT  POE  DRAWINO  LOTTEBT.  Every  person  who 
contrives,  prepares,  sets  up,  proposes,  or  drawa  any  lottery,  is  guilty  of  a 
migdetneanor. 


46,  This  la  true,  whether  there  are  any 
blanks  or  boxes  which  do  not  contain  either 
money  or  Jewelry. — Wooden  v,  Shotwell,  2J 
N.  J.  L.    (3  Zab.)   466. 

4«.  Sale  •(  esTelapH— Sme  of  wkltrk 
coatalB  tlcketa  entitling  purchaser  to  valu- 
able property  at  a  nominal  price, — Dunn  v. 
People.  40  111.  466. 

4T.  Tnidlag-atnMp  gevlee  not  a  lottery.— 
Bee  par,  12,  this  note. 

48.  Wkeci  of  loTliiBe  Is. — Cavanaugh  v. 
«tate.  43  Ala.  397;  Buckalew  v.  State.  62  Ala 
334.  34  Am.  Rep.  22;  Reeves  v.  State,  106 
Ala,  120,   IT  So.  104. 

4*.  CoHparci  People  v.  Carroll.  30  Cal. 
1G3.  166,  11  Pac,  129  (holding  a.  wheel  of 
fortune  a  banking  game). 


History:     Enacted  Pebruary  14,  1872. 


e  thousand  d 


dollars  nor  more  than 
or  by  Imprisonment  o 
months  nor  more  tha 
both  such  One  and  li 
It .  Is  possible,  under  the  state  law.  (ha*., 
upon  conviction  of  oftenses  described  In  U\'.i 
secILon  and  In  poat,  section  326,  only  .i 
nominal  flne  may  be  Imposed  upon  olIander.T. 
while  for  the  comparatively  trl&lng  offence 
oC  having  a  lottery  ticket  In  posaesslon. 
under  such  ordinance,  the  discretion  tn  Im- 
pose a  flne  of  not  less  than  two  hundred 
and   fifty   dollars    ts   taken   away. 


■hloh  c 


PUNISHMENT  FOB  DBAWING 
LOTTEBY, 

1.  Conviction. 

2.  Machine  as  k  lotterj. 

3.  Ordinance  defining  offense   of  liav[ng  tot- 

ter}' ticket*  in  possession. 

1.  ConrietioB  under  a  complaint  sbow- 
tng  the  commlialon  of  an  offense  hereunder 
not  precluded  by  fact  that  same  was  drawn 
OBLensibly  to  cover  the  offense  deflned  In 
section  330a,  Penal  Code. — In  re  Rogers. 
160  Cal.  7SE,  sub  nom.  In  re  Miller  (In  be- 
half of  Rogers),   IIB  Pac,   342. 

2.  MacklBe  as  a  Iftttery. — Whoever  eon- 
irlves,  prepares,  or  sets  up.  the  machine  de- 
scribed held  to  be  guilty  of  a  misdemeanor. 
—In    re   Rogers,    ISO    Cal.    788,    sub   nom.    In 

lalf   of   Rogers).   118   Pac. 

eknlBg   offeasc    at    kavlax 

poBseaaloa.  and  providing 

shall    be    punishable    "by 
lan  two  hundred  and  fifty 

§  321.  PUNISHMENT  FOR  SELUNa  LOTTERY  TICKETS.  Ji^very  per- 
son who  sells,  gives,  or  in  any  manner  whatever,  furnishes  or  transfers  to  or 
for  any  other  person  any  ticket,  chance,  share,  or  interest,  or  any  paper,  cer- 
tificate, or  instrument  purporting  or  understood  to  be  or  to  represent  any 
ticket,  chance,  share,  or  interest  in,  or  depending  upon  the  event  of  any  lottery, 
is  guilty  of  a  misdemeanor. 

HIktory:     Enacted  February  14,  1872. 

P.  C— 27  41T 


I    MlUec 


g. 

d 

loft 

tlekela 

e    often 

fine 

of 

not  less 

for  more  serious  offense 
law;  Meld,  that  such  ordinance  is  not  In 
harmony  with  general  laws  of  the  state. 
and  is  unreasonable  and  void,— Ei  parte 
Solomon.  91  Cal.  440.  441,  27  Pao.  7G7.  Bee 
In  re  Ah  You,  38  Cal.  99.  102.  103,  22  Am. 
St,  Rep.  280.  11  L.  R.  A.  408.  2E  Pac.  974; 
In  re  Rldenbaugh,  6  Idaho  171,  49  Pac.  12. 
See.  ante,   |  319,  note  par.  11;  post,  |  331. 
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AIDING    LOTTBRI88 — OFFICES — IKS  V  RING    TICKET. 


SELLING  LOTTERY  TICKET.  466,  tO  Am.  St.  Rep.  ill,  41  L.  R.  A.  6S1.  S7 

1.  Poesession  ol  lottery  ticket  ■*"■  *'*=  ^^  ^^"  """  ^"'^'''  *'  *^''"'  "^ 

2.  Information.  """  ■"""■  ^"^^  '"  «""'>■  "  **"    *"" 

1.  P.«..U.  ^  iclerr  ..eke*  n,.r.  h,  »•*,  """'  *  »"'  ""•'«  P""  ""  '  *"'  """ 
lan-niakliis   power,    be    made    to    conatltute 

a  mlsdemeajior,  and  where  this   [a  hd,   Btat-  2.     iBlBrmatioa — Brtllns  dbI  eorr  ot  yai- 

ute    clearly    means    posBCsalcin    knowingly.  ported   iDOrry   ticket    In   Chinese   language, 

and   BO    construed,    there    la   no   leeal   objec-  without    translation    ot    It.    and    nothing    to 

tlon  to  Its  validity. — Ex   parte  McClaIn,  134  show  that  thing  alleged   to  have   been   sold 

Cal.  110,  IIS,  SS  Am.  St.  Rep.  143.  &4  I*  B.  A.  was    lottery    ticket,    la    not    sumdenl. — Peo- 

779,  ee  Pac.   6B.     Bee   Ford  v.  Slate,   85  Md.  pie  v.  Ah  Sum,  9t  CaL  <4a,  SEl.  2«  Pac.  ISO. 

§  322.  AIDINO  LOTTERIES.  Every  person  who  aids  or  assists,  either  by 
printing,  writing,  publishing,  or  otherwise,  in  setting  up,  managing,  or  draw- 
ing any  lottery,  or  in  selling  or  disposing  of  any  ticket,  chance,  or  share  therein, 
is  guilty  ol  a  misdemeanor. 

History:     Enacted  Febniarr  14,  1S72. 

As  t*  ■■'■>«  lettcilH,  see,  ante,  |  319  and  A«    t«    eoaatractlMi    •!    Uws    prablkltlMK 

note.  lattertea  for  any  purpose,  and  forbidding  the 

A»  t*  e«a>traetl«B  •{  law  proklkltlns  !■(-  Bale   of   lottery    tlckele,    or   of    tickets    for 

tericB,  and  sale  of  tickets  for  anything  In  anything  In   the   nature   of  a   lottery,   see, 

the  nature  of  a  lottery,  see.  ante,  I  319  and  ""t*  1  'I*.  "Ote  para.  1,  16. 

note  pars.  3  and  IE.  As  to  lotteries  i>  gCBerai,  sea,  anta,  }  SlI 

A*  t*  note  glvcB   tor  Moner  advaaecd  (■  '"^  »°^^ 
•rMHote  lottery  being  void  and  uuenforclbl*. 

§323.    LOTTERY    OFFICES.     ADVZRTISINO    LOTTERY     OFFICES. 

Every  person  who  [1]  opens,  sets  ap,  or  keeps,  by  himself  or  by  any  other 
person,  any  office  or  other  place  for  the  sale  of,  or  for  registering  tlie  number 
of  any  ticket  in  any  lottery,  or  who,  [2]  by  printing,  writing,  or  otherwise, 
advertises  or  publishes  the  setting  up,  opening,  or  using  of  any  such  office,  is 
guilty  of  a  misdemeanor. 

Hiatory:     Enacted  February  14,  18TS. 

§324.  mSURINO  LOTTERY  TICKETS.  PUBUSHINa  OFFERS  TO 
INSURE.  Every  person  who  [1]  insures  or  receives  any  consideration  for 
insuring  for  or  against  the  drawing  of  any  ticket  in  any  lottery  whatever, 
whether  drawn  or  to  be  drawn  within  this  state  or  not,  or  who  [2]  receives 
any  valuable  consideration  upon  any  agreement  to  repay  any  sum,  or  deliver 
the  same,  or  any  other  property,  if  any  lottery  ticket  or  number  of  any  ticket 
in  any  lottery  shall  prove  fortunate  or  imfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  particular  order,  or  who  [3]  prom- 
ises or  agrees  to  pay  any  sum  of  money,  or  to  deliver  any  goods,  things  in 
action,  or  property,  or  to  forbear  to  do  anything  for  the  benefit  of  any  person, 
with  or  without  consideration,  upon  any  event  or  contingency  dependent  on 
the  drawing  of  any  ticket  in  any  lottery,  or  who  [4]  publishes  any  notice  or 
proposal  of  any  of  the  purposes  aforesaid,  is  guilty  of  a  misdemeanor, 
Hiatory:  Enacted  February  14,  1872. 
See  croBB-reterences  to  preceding  section. 

S326.  PROPERTY  OFFERED  FOR  DISPOSAL  IN  LOTTERY  FOR- 
FEITED.  All  moneys  and  property  offered  for  sale  or  distribution  in  viola- 
tion of  any  of  the  provisions  of  this  chapter  are  forfeited  to  the  state,  and  may 
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be  recovered  by  information  filed,  or  by  an  action  brought  by  the  attorney- 
general,  or  by  any  district  attorney,  in  the  name  of  the  state.  Upon  the  filing 
of  the  information  or  complaint,  the  clerk  of  the  court,  or  if  the  suit  be  in  a 
justice's  court,  the  justice,  must  IssTie  an  attachment  against  the  property 
mentioned  in  the  complaint  or  information,  which  attachment  has  the  same 
force  and  effect  against  such  property,  and  is  issued  in  the  same  manner  as 
attachments  issued  from  the  district  courts  in  civil  cases. 
History:  lilnacted  February  14,  1S72. 
1.  Iifturr  tIekelB — C*Bflac>tl*B  ot. — In  the  Ken^ral  public,  may  be  aelied  and  de- 
ezercUe  of  police  power  vested  in  leglsla-  stroyed. — CoUlna  v.  Lean,  88  Cal.  284.  ltt>, 
ture   under   our  atate   conalltution,   certain       S  Pac.  173. 

kinds  of  property,    Huch  aa  lottery   tickets.  See  cross- re {erence*  to  I  813. 

when  held  or  used  bo  as  to  be  Injurious  to 

g^6.  LETTING  BUILDIKO  rOR  LOTTERY  FUBPOSES.  Every  person 
who  lets,  or  permits  to  be  used,  any  building  or  vessel,  or  any  portion  thereof, 
knowing  that  it  is  to  be  used  for  setting  up,  managing,  or  drawing  any  lottery, 
or  for  the  purpose  of  selling  or  disposing  of  lottery  tickets,  is  guilty  of  a 

misdemeanor.  _  _ 

History:     Enacted  February  14,  1872. 
See  cross -references  to  1 128. 
Ab  t«  lettlBc  bBlMiBC  !•>  lottery  fMrpoaca,  ■««,  alio,  if  32D,  S!l  and  notes. 


1 330.     GaminK  prohibited.     Penalty.  i  335.     Duties  of  <)i8triet  attorneys,  sheriffs, 
I  330b.  Gambling  by  use  of  alot-maehine.     Dice  and  otbera. 

having  more  than  six  faces.  t  330.     Allowing  minors  to  play  at  games  of 
(  331.     Permitting  gambling  in  hoiuea  owned  chance  in  saloon. 

or  rented.  I  337.     To  i^ue  a  license  to  carry  on  forbid- 
f  332.     Winning  at  play  by  fraudulent  means.  den  gamea,  a  felony. 

1 333.     Witnesses   neglecting    or   refusing    to  ( 33Ta,  PoolBeiling,     bookmaking,     bets     and 

attend  trial.  -wagera.     Penalty. 

1334,-   Witness 'h  privilege. 

§330.  OAMma  PROHIBITED.  PENALTY.  Every  person  who  deals, 
plays,  or  carries  on,  opens,  or  causes  to  be  opened,  or  who  conducts,  either  as 
owner  or  employee,  whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette, 
lansquenet,  rouge-et-noir,  rondo,  tan,  fan-tan,  stud-horse  poker,  seven-and-a- 
balf,  twenty-one,  hokey-pokey,  or  any  banking  or  percentage  game  played 
with  cards,  dice,  or  any  device,  for  money,  checks,  credit,  or  other  representa- 
tive of  value,  and  every  person  who  plays  or  bets  at  or  against  any  of  said 
prohibited  games,  is  guilty  of  a  misdemeanor,  and  shall  be  punishable  by  a  fine 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  both  such  fine 
and  imprisonment. 

HIatory:  Enacted  February  14,  1ST2,  fouuded  on  9  1  Act  April  27, 
1863,  Stats.  1S63,  p.  723;  amended  March  14,  1SS6,  Stats,  and  Amdts, 
1885,  p.  135;  March  10,  1891,  Stats,  and  Arndts,  1891,  p.  57. 
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GAMING 


GAMING— BANKING  GAME,  ETC. 
I.  In  General. 

II.  Bankino  and  Oaubuno  Oaues. 
III.  Pleading  and  Pbactice. 
I.  In  General. 

1.  Aa  to  repe&l  hj  impticatioD. 

2.  CanBtTuction  of  sectioo — Aa  to  "bank- 

ing game." 
3, 4.  Same — As  to  disorderly  bouBS. 

S.  Same— Ab   to   offense   defined   In   first 

0.  Same — Ab   to   original  section — Appli- 
cable onlj  to  persons  who  own,  eta. 
7.  Same — Same — The    word    "bet"    not 
appearing. 
8, 9.  Same — As    to    satisfietion    of    judg- 

10,  Same — As  to  no  right  to  pay  fine  or 

costs  b;  imprisonment. 

11.  Same— As  to  sections  1205  and   1446 

of  the  Peoal  Code. 
IL  Banking  and  Qaublisq  Gaues. 
12,13.  "Banking  game  "-Defined. 

14.  Same — Sate    of   ebips    redeemable    in 

15.  Same — Same— Merchandise    to    be    se- 

lected bj  winner. 

16.  Dealer— Defined. 

17.  "  Faro  "—Dealing    or    conducting 

18.  Same — Game  of  ''faro." 

19.  "Keno"— It    appears,    is    not    game 

prohibited. 

20.  ' '  Monte ' ' — Played  for  money. 

21.  Nickel-in-slot  machine. 

22, 23.  Ordinances   of   cities — Condemning   all 
games  of  cbance. 

24.  Same — Making  act  of  becpming  a  visi- 

tor  a  misdemeanor. 

25.  Same — "Other  things  of  valne." 

26.  Razzle-dazzle — A  banking  game. 

27.  Sechinetta — Must  be  played  for  money, 

28.  Statutes    against    offense  —  Constitu- 
20.  Visiting   at    gambling   place  —  Not   a 

III,  Pleading  and  Practice. 

30.  Action    against    keeper    of    gambling' 

bouse   to   recover   license,   when   not 
maintainable. 

31.  Complaint — In  action  to  annul  charter. 

32.  Evidence — Articles  used  in  conducting 

game    of    "tan"    as    part    of    res 

83.  Same^Book  containing  representation 
of  "faro,"  for  what  purposes  ad- 
missible. 

S4.  Same — Burden  of  proof — State  mnst 
prove    defendant's    participation    in 


35.  Same — Game    of    "faro" — Testimony 

36.  Same — Non-eipert  evidenee  as  to  game 


I,  when  inad- 


of  '• 
37.  Same — Opinion  of  witni 

missible  and  prejudicial. 
i,  39.  Same — Witness  called   for   purpose   of 
defining   "faro,"   testimony  of,   in- 
admissible— Instruction  as  to  game. 

40.  Erroneous     instructions^ As     to     ele- 

ments of  game  of  ' '  tan. ' ' 

41.  Indictment    or   information  —  "Bank- 

ing game,"  when  sufBcient  designa- 

42.  Same — Conviction     for     carrying     on 

game  of  "tan,"  etc. — SutBcieney  of 
evidence. 

43.  Same — Game    of     "ftiro"  —  Statute 

enumerating  series  of  acts  constitut- 
ing one  offense. 

44.  &ime — Information      charging      game 

' '  condncted ' '    for   money    does   not 
state  offense. 

45.  Same—Indictment    deacribing    oSenae 

in  terms  of  act  sufflcient. 

46.  Same — Paniehment     under     conviction 

for  dealing  "banking  game" — Act 
of  1855  construed. 

47.  Same — Sufficiency  of,  in  genciaL 

48.  Same — When      indictment      is       only 

remedy. 

49.  Same — When  sufficiently  definite  as  to 

dealing  game  of  "faro." 

50.  Judgment    upon    conviction  —  Certain 

and  definite  term  of  imprisonment. 

51.  Same — Considered   in   relation   to   sec- 

tions 120S  and  1446,  post. 

52.  Same — Fine   and    costs— Detention    of 

prisoner. 

53.  Same — Must  specify  term  of  impriaon- 


56.  Jurisdiction — Police  court   of   city   of 

Los   Angeles — "Chinese   pool." 

57.  Same— Under    Consolidation    Act    of 

city  and  county  of  San  Francisco. 
68, 59.  Province  of  conrt — Charging   jury  as 
to      what      constitutes      ' '  banking 

A«  to  bettlnv  sa  nwalt  Mm^malUylmm 
Jbht,  Bee  note,  S  A.  L.  R.  III. 

Aa  to  ■bllKBdaa  to  hralBb  tvlecrark 
ticker  for  KSBbllBK  FBrpoaea.  see  1  A,  Lh  R. 

Aa    to   party   Iroa*    wbOK   aoarr    liar   ba 
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Aa  ta  rtsht  t  •wbct  M  reeanr  k 
C*Hblc4  Bwar  kr  aastker  wllkosl 
Mr,  ■■•  note.   I   A.    Li.   R.    34G. 


Cambllns  purpoiea,  see  note,  3  A.  Li.  R.  1(36. 

Am  ta  rlskt  t«  act  aff  rrlar  wlaalaca  br 
*UlBll«.  !■   acllaa   ta  i«e*T«r   naiicr   lost 
In  ramlnK>  aee  note,  Ann.  Cas.  1S18C,  771. 
I.    IN    GENERAL. 

I.  Aa  la  rfpaal  hj  lurllcatlaa. — The 
ibove  section  Is  not  repealed  by  Impllcstlan 
by  secllon  SSDa, — In  re  Lowrle,  —  Cal.  App. 
-1  IgS  Pac.  481. 

1.  ConatraetlBB  at  HctleB~>Aa  to  "bank- 
>■»  «■■*." — Fact  that  there  are  Bamea 
knoirn  by  different  names,  which  are  In- 
cluded under  term  "banklne  fcames,"  does 
not  render  atatute  ao  Indefinite  as  to  be  In- 
operallTe.  for  such  construction  would  fa- 
cilitate dlacoTery  of  new  Kfunes.  or  old  ones 
under  asnumed  names,  and  embarrass  law- 
niklnK  power  In  Us  effort  to  eupprees 
Kimblinr  habit.— People  v.  Carroll.  SO  Cat. 

isi.  iE(,  lee,  ii  Pac.  1Z9. 

I.    SaMe~-Aa    la    dlaordcrlr    hoaaca,    etc., 

>ct  of  keeping,  malntatnlne.  or  becoming 
Inmale  of  or  vlaltor  to.  or  contributing:  to 
•Dpport  of  uiy  disorderly  houae,  house  of 
Ill-fame,  or  place  for  practice  of  gambllnK. 
or  knawlngly  letting  or  underletting  or 
irangferrlnK  poBsesslon  of  any  premises  for 
•uch  purpOBCB. — Ex  parte  Chin  Tan,  60  Cal. 
7).  tt. 

I.  As  to  Jurisdiction  of  police  Judge's 
eoarl  In  city  and  county  of  San  Francisco 
to  render  Judgment  upon  conviction  for 
misdemeanor  under  this  section,  see  Ex 
parte  Simpson,   47  Cal.  127.  128. 

la    «Kciue    dcflnrd    !■    St 


t    thiB 


nlted   ( 


thos 


■  employees,  conduct  or 
carry  on  any  prohibited  games  tor  money: 
■uch  clause  embracing  all  persons  who  carry 

owners,  employeea,  or  In  any  other  capacity, 
but  net  Incltidlng  any  one  who  plays  or 
bets  at  or  against  such  games,  this  being 
included  In  second  clause  of  aecllon. — Peo- 
ple T.  Sam  Lung,  70  Cat.  616.  61B,  11  Pac. 
(71. 

«.  ammt — \m  la  orlgteal  aecllan— Anpll- 
(able  aaly  la  peraou  who  ann,  conduct,  or 
carry  on,  either  as  owner  or  employee. 
whether  for  hire  or  not,  any  game  ot  "faro," 
etc-  and  not  to  those  who  merely  bet  at 
Ihr  game.— Bz   parte   Ah   Yem,   S3   Cal.   14C, 

T.  lane— Saa* — The  ward  "bel"  aat  ap- 
peattag,  and  as  to  holding  thereunder  that 
■  peifDn  who  bets  at  a  banking  game  can 
not  be  said  to  play  the  game.  wUhIn  the 
meaning  of  the  section  as  originally  passed. 
— Ei  parte  Ah  Tern.  63  Cal.  346,  247, 
8.  Saae— As  (a  aatUfaotlon  of  JadKnenl 
r  nne  and  costs,  rendered  under  provisions 


:  Judgment,  which  must  be 
lum  time  prescribed  by  the 
:e    Harrison,    63    Cal.    299. 


Tong,  S4  Cal.  186,  1««,  1S7.  24  Pac.  ISl 
(holding  Judgment  valid  Imposing  fine, 
within  limits  prescribed  by  this  section,  and 
providing  for  Imprisonment   "at  the  rate  of 

satiRficd,"  must  be  construed  to  mean  an 
Imprisonment  until  the  fine  la  paid,  not  eit- 
ceedlng  two  hundred  and  fifty  days,  fine  be- 
ing for  two  hundred  and  llfty  dollars). 

eaata  by  Inprlsaancal. — The  right  to  pay 
either  flne  or  costs  by  Imprisonment  at  the 
rate  of  one  dollar  per  day  Is  not  secured  to 

code  provisions,— Bit  parte  Harrison,  fiJ 
Cal.  299.  300. 

II.  Saoi* — Aa  la  aeelloBB  120R  aud  144a 
af  the  Pesal  Co4e  not  applicable  to  sen- 
tences Imposed  under  this  section. — Ex 
parte  Harrison,  63  Cal.  £99,  JOO. 

Aa  ta  payaani  a(  flaea  ky  InprtaoHmenli 
Bee,  post,   11  1206,  1446  and  notes. 

n.    BANKING    AND    GAUBLINO    GAMES. 
onducted    by    ( 


12.  ••Bnakln, 

Ing  game  Is  a 

more  persons,  where  there  la  a 

which    everybody    bas    right    Id    bet,    banlt 

being  responsible  for  payment  of  all  funds. 

taking  all  that  ia  won  and  paying  all  that 

Is   lost.     Fund   which   Is   provided   for   that 

purpose  Is  generally  called  the  "bank,"  and 

person  who  conducts  It  the  "banker."— Peo- 

pie  V.  Carroll,    SO  Cal.  163,   164,  IS!.   22   Pac. 

129. 

13.  Ia  a  game  conducted  by  one  or  more 
persons.  In  which  there  Is  a  fund  against 
which  everybody  has  the  right  to  bet,  the 
owner  of  the  bank  being  responsible  for  all 
the  funds,  taking  all  that  IB  won  by  ths 
bank  and  paying  all  that  Is  lost  to  the 
players,— In  re  Lowrle.  —  Cal.  App,  — ,  135 
Pac.  413. 

14.  Sbbi* — Sale  af  cblpa.— A  game  In 
which  any  one  wishing  to  play  was  sold 
ten  chips  tor  a  dollar,   one   or  all   of   which 


then 


induct 


of  I 


CtloT 

nent  in  money  c 


made  only   i 
>r  by  Imprlse 


■   by    F 

nt  for  the 


Kith  a  like  number  of  chips,  the  con- 
duPtcr  of  the  game  then  throwing  dice  and 
the  bettor  doing  likewise  after  him.  the 
result  o(  which  throwing  delermlned  which 
lost  and  which  won  the  stack  of  chips,  the 
chips  won  by  the  conductor  going  Into  a 
common  fund  kept  by  him,  called  the 
"bank,"  the  player  getting  cash  for  all  the 
chips  he  has  at  the  end  of  his  playing.  Is 
a  gambling  game. — In  re  Lowrle,  —  Cnl. 
App.  — .   ISS  Pac.    413, 

IS.  Sa  Be— SaBie  —  MnvbaadlBe  arleeled 
by  tbe  wlaaer  at  an  agreed  price  per  chip, 
to  be  the  reward  of  the  winning  player,  the 
game  is  one  conducted  In  violation  of  thu 
provisions  of  Ihp  above  section. — In  ra 
I.owrle,  —  Cal.  App.  — ,  186  Pac.   413. 


Digitized  by  Google 


BANKIiro  i 


»   CAMBLtirC   GAIIKg~BNL'MBRAT10!T. 


— The  dealer  In  a 
banklns  Kama  1*  the  person  who  stands  be- 
hind the  table,  throws  the  dice,  lakes  the 
bets,  and  is  one  aKalnsI  many. — Shaw  v. 
State,  3G  Tex.  Cr.  Rep.  S94,  IS  S.  W.  1078. 
IT.  •Vmta"—n*wM»%  »r  eondKtlBK  '•fan" 
Is  offense  under  code,  whether  tt  Is  banking 
game  or  not. — People  V.  Gosset,  SI  dal.  641, 
GiB,   ZS  Fac.   246. 

18.  Same — Gaae  of  'fara.'^— Where  pro- 
hibited gsme  is  played  in  all  respects  in 
usual  way  and  according  to  Its  established 
rules,  purpose  of  law  can  not  be  thwarted 
by  simple  device  ol  playlOK  It  with  one  or 
two  cards  fewer  than  number  usually  em- 
ployed.— People  T.  Gosset,  Si  Cal.  E41,  043, 
19  Pac.  241. 

19.  "Keaa" — It  ameara.  Is  aot  gane  »r»> 
hibltvd  by  code  provision,  as  It  is  not  men- 
tioned In  code,  and  as  court  can  not  Ju- 
dicially say  how  "keno"  is  played.  It  nan 
not,  therefore,  determine  whether  It  Is  a 
game  prohibited  by  the  Penal  Code.^In  re 
Hurphy,  118  Cal.  IS,  10.  (0  Pac.  «($. 


of  "monte"  for  money  Is  In  no  way  con- 
stituted by  number  of  particular  persons 
engaged  In  game.  Offense  Is  playing  for 
money.  Implying  that  some  one  or  mora 
persons  were  betting  against  bank,  and  Is 
completed  by  simple  fact  of  dealinK  bank- 
ing game — "monte" — for  money. — People  T. 
Savlers,  14  Cal.  19,  10,  II.  . 

31.  NlekeUla-aUt  laaehiBe.  being  thing 
or  device  where  person  who  plays  it  must, 
of  necessity,  play  at  chance  game,  the 
owner  or  operator  thereof  pa/ing  when 
person  who  has  put  in  his  nickel  wins,  and 
takes  nickel  when  there  is  lose,  is  banking 
game,  under  this  section. — Ez  parte  Wil- 
liams, 7  Cal.  Unrep.  301,  87  Pac.   66B,  EBB. 

See,  post,   I  3S0a  and   note. 

3X.  Ordlaaacea  af  eltlea— Caadcnalag  all 
(■■«■  af  etaaee  played  for  money  deni^rlbea 
such  games  with  sufficient  deflnlteness,  and 
Is  BufHolently  comprehensive  to  Include  all 
games  not  condemned  by  statute. — In  re 
Murphy,  128  Cal.  89,   30.   60  Pac.    486. 

23.  Ordinances  of  cities  may  be  passed, 
prohibiting  all  .games  not  denounced  by 
statute.— In  re  Murphy.  128  Cal.  it.  30,  BO 
Pac.   465. 

24.  Saaae—Maklag  act  «(  bream  lag  a 
Tlallar  at  gambling-house  misdemeanor  Is 
not  in  conflict  with  code,  and  does  not 
trench  upon  ground  covered  by  general  law. 
where  there  Is  nothing  which  requires 
court,  upon  conviction,  to  Impose  any  pen- 
alty in  excess  of  that  authorised  by  general 
law  for  likp  offense. — Ex  parte  Boswell.  86 
Cal.  £32.  234,  24   Pac.   10G0. 

See.  also,   par.   29,  this   note. 

an  Sam*— "Olli*rr«»rm>entatlvesof  valne" 
refer  to  those  things  similar  to  money, 
checks,  and  credits,  and  do  not  refer  to 
all  other  things,  of  whatever  kind,  which 
may  be  of  some  value. — Eit  parte  Williams, 
7   t-nl.   Vnrep.  SOI,  87   Pac.   6S8, 


[PL  I. 

M,  Baaslr  laaalr.  played  with  dtoa  and 
chips  for  merchandise.  Is  a  banklnK  game, 
and  constitutes  a  misdemeanor  under  the 
above  section. — In  re  Lowrie,  —  Cat.  App. 
— ,  I8B   Pac  421. 

Z7.  Sechtaetta  charged  to  have  been 
conducted  and  played  in  violation  of  the 
above  section,  without  setting  out  that  the 
game  was  played  "for  money,  checks,  credit, 
or  other  representative  of  value,"  falls  to 
state  an  offense  under  the  section. — In  re 
Capanna,  —  Cal.   App.  — ,    1ST    Pac   1077. 

W.  Slatatea  asalut  •■eaaa— CoaatltB- 
tleaaL — Statutes  against  offenses,  such  as 
playinr  game  of  "faro,"  etc..  are  constitu- 
tional, and  facta  that  punishment  may  ba 
disproportionate  to  offense,  and  that  public 
policy  Is  promoted  by  such  penalties  HS  can 
and  will  be  enforced,  are  conslderatlona 
solely  for  legislative  department,  and  In  no 
way  affect  the  constitutionality  of  Its  ac- 
tlon.—PeopIe   v.    Beatty,    14    Cal.   G67,   GT3. 

St.  VlBltoT  at  gaHhUas-plaec. — There  la 
no  provision  of  the  general  law  making  It 
crime  for  being  visitor  at  house  or  placa 
for  practice  of  gambUnK- — Bk  parte  Boa- 
well,  SB  Cal.   131.   133,   14  Pac.  lOBO. 

See,  alBo,  par.  14,  this  note. 

III.    PLEADING   AND    PRACTICE. 

at.       ACttVK         «>■         B€tt         b«         HalBtalBVd 

against  keeper  of  common  gaming-housa 
to  recover  license  as  sort  of  compromise 
for  such  offense,  where  defendant  Is  publio 
wrong-doer,  and  subject  to  Indictment  and 
punishment. — People  v.  Raynes,  t  Cal.  366. 
3B7.  See  People  v.  Craycroft,  2  Cal.  143, 
244.  SB  Am.  Dec.  3S1. 

SI.  ComplalBt— Jb  aetlaa  f  mbmI  cliav- 
«er  of  corporation  tor  conducting  business 
In  violation  of  laws  against  gambling 
should  clearly  and  distinctly  allege  Its  Il- 
legal acts  within  this  section.— People  ex 
rel.  Attorney-General  v.  San  Francisco  Pub- 
lic Exchange,  4  Cal.  Unrep.  SS,  33  Pac.  78B. 
786. 


to  aid  In  Illus- 
trating the  kind  o(  game  alleged  to  have 
been  carried  on,  etc.,  and  are  part  of  res 
gests. — People  v.  Sam  Lung.  70  Cal.  E16, 
B17,   11   Pac.   S7S, 

33.  Saaie  —  Book  eaatalBlag  plrtarial 
represeBtatlaB  at  "Mva,"  known  as  "Modern 
Pocket  Hoyle."  Is  not  admlsslbla  In  evi- 
dence for  purpose  of  describing  "(aro."  but 
diagram  In  such  book  may  be  used  by 
witness  to  Illustrate  his  testimony. — People 
V.  Gosset,   S3  Cal.   641,   646,  19   Pac.   346, 

34.  Saait^BBrdeB  of  proof— State  mmmt 
prove  defendaat's  partlclpatlfta. — Under  In- 
formation charging  offense  of  playing  and 
conducting,  as  owner  of  game,  certain  bank- 


iirden 


of    proof    la    on    prosecution    to    prove    Ih 
defendant    played,    carried    on.    opened. 
caused    to    be    opened,    and    conducted 
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.    A    game    of    "tan."- 


Ah 


Own,  B6  Cat.  GgO.  EM,  SI  Fac.  TSO. 

SO.  Sbmc— 6aBe  •(  '■far*.'' — Witness  who 
hnows,  of  hia  own  knowledge,  what  "faro" 
Is  may  testify  to  fact  that  he  saw  deFendant 
dealing  "faro,"  leaving  his  knowledge  on 
subject  to  be  tested  by  cro>8-eza.mlnaClon, 
an<l  If  he  does  not  know  what  "faro"  Is, 
he  may  testify  as  to  acts  which  he  saw 
defendant  doing. — People  v.  Carroll,  80  Cat. 
153,  IBS,  23  Pac.  IIS;  People  v.  Qosset,  S3 
Cal.  641,  BIG,  M  Pac.  14t. 

Sa.  SaMC — NoB-cxF*rt  evldeBca  ■•  t» 
Kane  at  ■^■a.-— Where  one  witness  was 
called,  and  teaUHad,  in  effect,  that  he  was 
conducting  certain  game  for  money  or  Its 
equivalent,  and  described  It  before  Jury, 
and  another  witness  was  called,  who  had 
illustrated  to  him  ganie,  which  was  shown 
before  Jury,  and  said.  "That  la  the  game  of 
'tan'":  held  that  such  testimony  Is  proper, 
competent,  and  pertinent  to  Issue,  and  that 
force  thereof  was  for  Jury  alone  to  ad- 
judge—People V.  Sam  Lung,  70  Cal.  filB, 
GIB.  11  Pac.  eT3. 

XT.  Saaie— OplBloB  «f  witBCia.  given  in 
answer  to  question  by  court,  -Could  you 
tell  from  the  position  at  the  table  whether 
he,  defendant,  was  man  who  received  and 
paid  out  money"?  given  over  objection,  and 
calling  from  the  witness  testimony  that  he 
supposed  that  defendant  was  "banker"  from 
position  he  occupied,  and  that  If  there  had 
been  some  other  person  In  that  room  who 
was  not  Intereated  In  game,  and  had  been 
occupying  that  place,  and  had  been  sitting 
In  that  chair  for  moment  to  rest,  he,  wit- 
I.  would  naturally  have  supposed  (hat  he 


him 


and    ■ 


ould    I 
3anking-h 


list- 


■Ible  and  prejudicial. — People  v.  Ah  Own,  SS 
Cal.  GgO.  GS3,  GS4.  24  Psc.  TBO.  See  Spanagel 
V.  DelUnger,  38  Cal,  278;  Rice  ».  Heath. 
39  Cal.  609;  Sweeney  v.  Rellly,  42  Cal.  402, 
408;   Ponce  v.   McBlvy.   Bl   Cal.    2za,    223. 

38.  Sbk* — Wllaeaa  will  ><>(  be  allowed 
ta  testify  that  acta  teatined  to  by  another 
wItneSB  constituted  dealing  or  playing  of 
"faro."— People  v.  Carroll.  SO  Cal.  163,  168, 
21  Pac.  1S9;  People  v.  Cosset,  93  Cal.  641, 
«4S.  29  Pac.  i48. 

39.  Witness  can  not  be  called  for  sole 
purpose  of  defining  or  describing  "faro." 
If  Jury  are  to  be  Instructed  as  to 
what  conatitules  crime  charged.  Instruc- 
tion must  come  from  court. — People  v,  Car- 
roll, 80  Cal.  1G3,  168,  22  Pac.  129;  People 
r.  Qoaset.  93  Cal.  S41,  646,  29  Pac.  146, 

40.  ErroBroDB  laalnietian— As  t«  cle- 
meiits  af  gaae  of  ■^■b,"— Unless  the  court 
takes    Judicial    notice    of    constituent    ete- 

to  Inform  Jury  as  to  what  such  elements 
re.  It  Is  error  to  charge  Jury,  as  matter  of 


t  ther 


might 


of  "ta 


conducted  by  two  dealers  at  two  tables  and 
at  same  time. — People  v.  Ah  Oon,  GS  Cal. 
188,  194. 


41.  lB41ctBi«Bt  OF  iBforoiatloB— "BBMklBg 

KBiBe,**  as  designated  but  not  defined  by 
statute,  is  suRlclently  definite  as  designa- 
tion in  indictment  of  offense  under  atatute. 
—People  T.  Carroll,  80  Cal.  IBJ,  164,  167. 
22   Pac.  129. 

A>  Is  iBdlctaseat  geacrallT,  wkat  It  nut 
cbbMIb,  see,   post.   |i  9G0,   962   and   note. 

As  to  validity  aad  eoBstiwetlmi  «f  atatBte 
prescrlblHg  fom  of  IndletneBt  for  eoad- 
aeaee  caaae,  see  Ann.  Cas.  191gC,  668. 

42.  Sane — CBBvletlOK  for  earrylHg  ob 
game  of  "taB." — Under  Information  charging 
defendant  with  carrying  on  and  conduct- 
ing game  of  "tan"  for  money,  it  is  not 
necessary,  in  order  to  convict  defendant  of 
oftense  charged,  that  it  should  have  ap- 
peared In  evidence  that  he  was  either  owner 
or  employee  of  "tan"  game,  conducting  or 
carrying  on  same  lor  money  or  Its  equiva- 
lent.— People  V.  Sam  Lung,  70  Cal,  616,  G16, 
sn,  11  Pac.  STB.  See  State  v.  Gray,  19  Mont. 
20B,    208,    4T   Pac.   900, 

4S.  Bane — Gane  ol  "far*." — Indictment 
for  playing,  etc.,  game  of  "taro"  does  not 
charge  more  than  one  offense  because  It 
uses  words,  "did  deal,  play,  carry  on.  and 
conduct"   the  said   game;  for  where  statute 


:  all   I 


either  of  which, 
may  constitute 
offense,  all  of  such  acta  may  bo  charged  In 
alngle  count,  for  reason  that,  notwllhatand- 
Ing  each  act  may  by  itaelf  constitute  of- 
fense, all  of  them  together  do  no  more,  and 
likewise  constitute  but  one  and  aame  of- 
fenae.- People  v,  Qosset,  93  Cal.  641,  B4J, 
29  Pac.  248.  See  People  v.  Frank,  28  Cal. 
607.  613;  El  parte  McCarthy,  72  Cal.  384, 
386,  14  Pac.  96;  People  v.  Harrold,  S4  Cal. 
G6T.  669.  24  Pac.  10«;  People  v.  Leyshon. 
108  Cal.  440.  443,  41  Pac.  480;  People  v. 
Thompson,  ill  Cal.  242,  262,  43  Pac.  748; 
People  V.  Quatl,  IIB  Cal,  177,  179,  4G  Pac. 
263. 

44.  Sbbi* — iBfomatlOB  ckargtnK  that  b 
eertalB  basking  gane,  commonly  Known  as 
"wheel  of  fortune."  was  conducted  for 
money  does  not  charge  that  game  was 
played  for  money,  and  therefore  charges  no 
offense  under  this  section. — People  v.  Car- 
roll, 80  Cal.  1E3,  164.  1G6,  22  Pac,  129. 

45.  Sane — ^ladtctncal  descHblng  olfeBse 
1b  terna  af  act  la  sufDclent,  where  statute 
Introduces  new  offense,  without  reference 
to  anything  else.— People  v.  Savlers.  14 
Cal,  29,  80,  2t. 

4S.  Same  —  PaalakneBt  for  deallag 
"baaklBg  gane."— Under  Indictment  and 
conviction  of  offense  ol  dealing  "banking 
game"  of  cards,  court  Imposed  line,  and 
directed  Imprisonment  until  fine  was  paid; 
held  that,  under  act  of  1S6B.  construed  with 
Criminal  Practice  Act.  imprisonment  was 
not  punishment,  but  means  of  enforcing 
payment  of  nne.—People  ».  Markham,  7  CaL 
208,  208. 
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of  act*  cODBtltutlnK  offense  In  ordinary  And 
concise  lanKuase.  and  In  such  manner  as  to 
enable  person  of  ordinary  understanding  to 
know  what  Is  Intended.  It  must  be  direct 
and  cerlain  as  to  party  charged,  offense 
charged,  and  particular  circumstances  of 
offenas  charg-cd.  when  they  are  nocBBSary 
to  constitute  complete  offense. — People  y. 
Bavlera.  11  Cal.  29.  30.  31.  See  People  r. 
Garcia.  15  Cal.  B31,  6J3:  People  y.  Martin, 
13  Cal.  91;  People  t.  Nelson,  GS  Cal.  104,  lOE. 

r^r- — Indictment  is  only  remedy  against 
persons  keeping  gamltig-houses  without 
having  procured  license  as  provided  by 
law.  and  action  will  not  lie  as  upon  penal 
statute  for  recovery  of  license. — People  v. 
Craycroft,  S  Cal.  8*3,  Hi.  68   Am.   Dec.   831. 

4».  Same— Wbea  ■aOlelcBtly  deflMltc  at 
to  deallBS  «■•■<  of  '^■r*." — Indictment  stat- 
ing with  all  necessary  de  tin  I  ten  ess  facts 
which  by  statute  are  made  to  coDstllute 
offense  of  dealing  and  playing  game  of 
"faro"  Is  suJTIclent  without  setting  forth 
tacts  and  circumstances  of  act  of  gaming, — 
People   V.   BeaCty,   14  Cal.   GST,  GTS. 

Mh  jHdi:ineBt  upon  convleliflii^^erlalB 
■Bd  deSalte  tcna  ot  ImprisaBiimt. — Judg- 
ment In  case  of  conviction  must  prescribe 
certain  and  deOnlte  term  of  Imprisonment, 
not  eiceedlns  one  year,  during  which  de- 
fendant must  be  confined,  unless  before  Its 
expiration  ha  pays  full  amount  of  line  and 
costs,  without  any  deduction  or  credit  on 
account  of  Imprisonment  already  undergone. 
—Ex  pane  Sing  Ah  Tong.  84  Cal.  IBS,  1«7, 
S4  Pac.  Igl.  See  City  of  Topeka  V.  Bout- 
well,  G3  Kan.  20,  37,  £7  I^  B.  A.  £93.  3G  Pac. 
BIO. 

SI.  SBBie— CsBBldercd  la  nlBtloB  to  -ec- 
ttauB  IMS  BDd  1440,  post. — Judgment  upon 
conviction  lor  keeping  "Ian"  game.  In  vio- 
lation of  provisions  of  this  section.  Is  not 
void  merely  because  It  conforms  with  sec- 
tions 120G  and  1446.  post;  It  Is  only  void  It 
It  falls  to  conform  substantially  la  require- 
ments of  this  section. — Ex  parte  Sing  Ah 
Tong,  34  Cal.  ISG,  IGT,  24  Pac.   181. 

BX,  SsBie — Pine  BBd  evata — DeteatloB  ot 
prlBoner. — Judgment  for  fine  and  costs,  Im- 
posed under  provtalons  of  this  section,  can 
only  be  satlslled  by  payment  of  both  fine 
and  coBta,  and  prisoner  has  no  right  to  his 
discharge  at  any  time  until  such  payment 
Is  made:  but  to  authorize  his  detention,  the 
Judgment  must  specify  the  amount  of  line 
and  coats,  and  punishment  to  be  Inflicted. — 
Ex  parte  Harrison,  63  Cal.  399.  3DD. 

pclty   ICTBa   of  iBapTlB- 
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which  defendant  Is  held  in  custody,  he  is  il- 
legally held,  and  will  be  discharged  upon 
habeas  corpus. — Ex  parte  Harrison.  IS  Cat. 
iSS,  301. 

M.  BuHe— Kedtal  ■■  eatrr  Bf  JateBiCBl, 
that  defendant,  by  verdict  ot  Jury,  was  on 
certain  day  found  guilty  of  ofTense  of  gam- 
ing at  "tan,"  as  charged  In  Information, 
means  that  defendant  was  by  verdict  of 
Jury    found    guilty    of   gaming    at    "tan"    by 


neons  or  prejudicial  to  defendant's  rlRhls, — 
People   V.    Sam   Lung,    TO   Cal.    tit,    G18,    11 

Pac.  era. 

BO.  Baase— TeekBlnl  abJeeUaa  t*  Jndg- 
Bscat,  whea  aot  csmBldvred.-^ObJectlon  urged 
by  defendant  to  Judgment,  that  It  la  not 
severe  enough;  held  so  extremely  t 
that  It  Is  fairly  met  by  t 
which  the  Judgment  complained  ot  will 
bear. — Ex  parte  Sing  Ah  Tong,  84  Cal.  IGG, 
168.  24  Pac,  181. 

H,  JarlBdietlaa — PsUee  «nrt  »t  dly  of 
Imm  AagFleB — •KAIbebs  vool." — Information 
charging  defendant  with  otiensb  of  unlaw- 
fully conducting  Chinese  gambling  game. 
commonly  known  as  "Chinese  pool,"  com- 
mitted In  county  of  Ix>s  Angeles,  held  not 
to  be  within  Jurisdiction  of  police  court  ot 
city  ot  Los  Angeles.^People  v.  Wong  Wang, 
82  Cal.  277,  281,  2S  Pac.  270. 

ST.  Saaie — Uader  Coasolldatloa  Act  of 
the  cllr  Bad  eoaaty  at  Saa  FrBBCIseo.  lUI 
amended  In  1ST2,  Jurisdiction  of  police  court 
of  said  city  and  county  Is  extended  to  mis- 
demeanors punishable  by  One  not  exceeding 
one  thousand  dollars,  or  by  Imprisonment 
not  exceeding  one  year,  or  by  both,  which 
necessarily  Includes  offense  charged  under 
this  section,  and  where  trial  and  conviction 
Is  had  In  the  superior  court  of  city  and 
county  of  San  Francisco,  under  an  Indict- 
ment charging  defendant  with  commission 
ot  misdemeanor,  vis.,  gaming,  Judgment  will 
be  reversed  upon  ground  ot  want  of  juris- 
diction In  superior  court. — People  V,  I*w- 
rcnce.  82  Cal.  182.  22  Pac.  1120.  See  Green 
v.  Superior  Court,  78  Cat.  668,  6G7,  21  Pac. 
307,   G41. 

SS,  ProTiaee  at  eoari — Charglag  Jary  a* 
to  nkat  roBBtltatra  "bBBklB^  game." — Court 
should  have  charged  Jury,  as  matter  of 
law,  as  to  what  constitutes  "banking  game." 
but  where  court  permitted  definition  to  be 
given  by  witness,  and  Instructed  Jury  that 
It  was  question  of  fact  for  them  to  deter- 
mine, held  not  error. — People  v.  Carroll,  80 
Cal.  163,  164,  168,  22  Pac.  129. 


Si.     It 


i    for 


t,  otherwise  it  Is  not  such  Judg- 
luthorlzed  by  section,  and  where 
Imprisonment  for  offense  under 
1    la     flzed     by     Judgment    under 


t  to  Instruct  Jury 
D  what  constitutes  the  game  charged 
ave  been  conducted, — People  v.  Car- 
80  Cal.  lEl,   ISg.  22  Pac.   129;   People  v. 


§330a.  OAIOLmO  BY  USE  OF  SLOT-MACHINE.  DICE  HAVING 
HOKE  THAN  SIX  FACES.  Every  person,  who  has  in  bis  possession  or  under 
his  control,  either  as  owner,  lessee,  agent,  employee,  mortgagee,  or  otherwise, 
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or  who  permits  to  be  placed,  mamt&med  or  kept  in  any  room,  Bpace,  inclosure 
or  building  owned,  leased  or  occupied  by  him,  or  under  hia  management  or 
Mntrol,  any  slot-  or  card-maebiiie,  contrivance,  appliance  or  mechanical  device, 
upon  the  result  of  action  of  which  money  or  other  valuable  thing  is  staked 
or  hazarded,  and  which  is  operated,  or  played,  by  placing  or  depositing 
therein  any  coins,  checks,  slugs,  balls,  or  other  articles  of  device,  or  in  any 
other  manner  and  by  means  whereof,  or  as  a  result  of  the  operation  of  which 
any  merchandise,  money,  representative  or  articles  of  value,  checks,  or  tokens, 
redeemable  in,  or  exchangeable  for  money  or  any  other  thing  of  value,  is  won 
or  lost,  or  taken  from  or  obtained  from  such  machine,  when  the  result  of  action 
or  operation  of  such  machine,  contrivance,  appliance,  or  mechanical  device  is 
dependent  npon  hazard  or  chance,  and  every  person  who  has  in  his  possession 
or  under  bis  control,  either  as  owner,  lessee,  agent,  employee,  mortgagee,  or 
otherwise,  or  who  permits  to  be  placed,  maintained  or  kept,  in  any  room,  space, 
enclosure  or  building,  owned,  leased  or  occupied  by  him,  or  under  his  manage- 
ment or  control,  any  card  dice,  or  any  dice  havinc  more  than  six  faces  or  bases 
each,  upon  the  result  of  action  of  which  any  money  or  other  valuable  thing  is 
staked  or  hazarded,  or  as  a  result  of  the  operation  of  which  any  merchandise, 
money,  representative  or"  article  of  value,  check  or  token,  redeemable  in  or 
exchangeable  for  money  or  any  other  thing  of  value,  is  won  or  tost  or  taken, 
when  the  result  of  action  or  operation  of  such  dice  is  dependent  upon  hazard 
or  chance,  is  guilty  of  a  misdemeanor,  and  shall  be  punishable  by  a  fine  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment. 

History:     Enacted  April  21,  ISll,  Stats,  and  Amdts.  1911.  p.  951. 
OAMBLINQ  BT  MEANS  OF  SLOT-  3.     CoBBtitBitonantr   af  hoIIh— Nat   de- 

MACHINE,  ETC.  t. 

L  ConHnietioii  of  section — Not  repealing,  bj      "' 
impliution,  section  330.  '^' 

,    „       f.,  ^.        ,.^  .  ..  .r  »      a  •  under  complaint  which  alloKes  tacts  show- 

t  CoMtitaUonaht?     of    section-Not     deter-      ^^^  oomml«ion  o(  offen,.  under  necti™  J19. 


Although  this 


mined  upon  habeas  corpus. 

Am  la  Blekcl-lB-aUt  Bachlac  being  »  unconstitutional  peUtioner  may  be  _  .. 
tsmbllng  deTlce,  see,  ante,  i  330,  note  par.  victed  under  the  last  cited  sectlon.'~ln  re 
"■  Roeers,  160  C«L  786,  sub  nom.  In  re  Miner. 

1.    CautmctloM    of    acctlaa    as     not    re-       US  Pac.  141, 
iwillng  by   Implication.  Hecllon   330. — In  ra 
Lowrle,  —  Cal.  App.  — ,  18E  Pac.  421. 

§331.    FERHITTINO   OAMBLINO  IN  HOUSE   OWKED   OB  RENTED. 

Every,  person  who  knowingly  permits  any  of  the  games  mentioned  in  section 
three  hundred  thirty  and  section  three  hundred  thirty  a  of  this  code  to  be 
played,  conducted,  or  dealt  in  any  house  owned  or  rented  by  such  person,  in 
whole  or  ji  pdrt,  is  punishable  as  provided  in  the  preceding  sections. 
History:    Enacted  February  14.  1S72,  founded  on  S  4  Act  March  7, 

1860.  Stats.  18G0,  p.  70;  amended  June  1,  1917,  StaU.  and  Amdts.  1917, 

p.  IFSI.     In  effect  July  31,  1917. 

1.    Vader  ■■  Ohla  atatBle — JadsBeut  Bar  Hen  on  the  property  where  gaming  Is  car- 

W  nca*cre«    far    noney    iraa    at    Kauiac.  ried  on  with  knowledge  of  the  owner.     Thin 

*Dd  Is  a   lien   on   property,   both   real  and  statute  has  been  recently  tested  In  an  ai^- 

Peraanal.   of   the   defendant   against   whom  tlon   brought  by  a   wife   to  recover  money 

Judgment   Is   recovered,   and   J*   likewise   a  lost  by  her  husband  at  gambling,  wherein 
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II.  50  L.  ed.   1ST, 


■up  re  me  court.  IB 
tt  Sup.  Ct.  Rep.  II. 

Aa  t*  F«c»*«rr  ot  a«Ber  lost  at  kbbI"** 
see     n  ote  -  refer  en  cea    tallowliiK    analysis    to 


property  owned  by  one  ot  defendants  whore 
eambllnK  was  carried  on  with  hl«  knowl- 
edge  was  subjected  to  a  Hen  tor  Judgment 
for  the  gambling'  debt. — Trout  y.  Marvin, 
ez  Ohio  St.  132,  E(  N.  B.  tEE,  70  Ohio  St.  43T. 
72   N.    E.    1182,   amrmed    by   United   States 

§332.  WINNINO  AT  FLAY  BY  rBAUDULZNTHEANa  Every  person 
who  by  the  game  of  "three-card-monte, "  so  called,  or  any  other  game,  device, 
sleight  of  hand,  pretensions  to  fortune-telling,  trick,  or  other  means  whatever, 
by  use  of  cards  or  other  implements  or  instruments,  or  while  betting  on  sides 
or  hands  of  any  such  play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished  as  in  case  of  larceny 
of  property  of  like  value. 

History;     Enacted  February  14,   1S72,   founded  on  the  New  Tork 

Penal  Code,  S  3SS:  amended  April  1,  1S7S,  Code  AmdU.  1877-8,  p.  11&; 

AprU  16,  1880,  Code  Amdta.  1880  (Pen.  C.  pt.),  p.  40. 

WINNING  AT  PLAT  BY  PKAUDULENT 
MEANS. 

1.  As   to   eonstmction  —  Larceny    nnder    tfajs 

seetioQ  and  under  section  484,  post. 

2.  "Bnneo    game" — Winning    ot    money    by 

fraud  or  device. 

3.  Larceny — PosHssion  obtained  by  trick,  de- 

4.  Tricks  and  dericefr— Used  in  swindling  by 

nee  of  cards. 

5.  "Three-card  monte" — Within  prohibition 

of  statute. 
fl.  Practice— Declarations    not    amounting    to 
confession  of  guilt — Question  of  menace. 

7.  Indictment    or   information — Charging   of- 

fense in  language  of  statute  sufficient. 

8.  Question    ot    fact — Whether   game    played 

was  a  "bunco"  game. 

Aa  (•  rlKkt  t*  nalatala  acltaa  at  eMHa*H 

WBKer.  see  Korr'a  Cyc.  Civil  Code  (2d  ed.). 
I  1SE7,  note  Part.  IV, 

1.  Aa  ta  cBaatrocdea — hmwttmr  diaclitaed 
fcy  evIdeBCC. — Fact  that  circumstances  dla- 
clpsed  by  evidence  are  such  that  defendant 
nriieht  have. been  chHrged  with  and  convicted 
of  larceny  undei 


4erlee,  etc. — Where  possession  of  money  Or 
property  has  been  obtained  tb rough  trick  or 
device,  with  intent,   at  time  party  receives 

HesHlDn.  and  not  with  title,  offense  Is  lar- 
ceny.—People  V.  Shaughneosy.  110  Cal.  598. 
602.  42  Pac.  2.  See  People  V.  Smallman.  G5 
Cal.  185:  People  v.  Rae,  St  Cal.  428,  425.  EG 
Am,  Rep.  102,  E  Pac.  1;  People  v.  Raschke. 
73  Cal.  378.  IE  Pac.  IS;  People  v.  Johnaon, 
91  Cal.  2GE.  2T  Pac.  EEI:  Commonwealth  v. 
L.annan,  158  Mass.  2ST,  25  Am.  St.  Rep.  S29. 
11  L..  R.  A.  4Gfi,  28  N.  S.  8E8. 

4.  Trick*  Bad  devleea  Uaed  la  awladUHK 
by  aae  et  card*  are  strictly  within  denuncia- 
tion of  statute.— People  v.  Frlgerlo,  107  Cal. 
151.  162.  40  Pac.  lOT. 

B.  •Tbrn-cBTd  aaoBle"— Wllhia  HieBBlns 
of  atBiolr. — Statute  Is  directed  against 
"every  person  who  by  the  game  ot  'three - 
card  monte,'  so  called,  or  any  other  gaming 
device,  ...  or  other  means  whatever,  by 
use  of  cards  or  other  Implements  or  Instru- 
ments, or  while  bettInK  on  sides  or  hands 
of  any  such  play  or  game,  fraudulently  ob- 
tains from  another  person  money."  etc. — 
People  V.  PrlgeHo.  107  Cal.  IBl.  1B2.  40  Pac. 
lOT. 


make  oRense   any   leus   one  of   special   clase 

«.     Praetiee- Deelaratloa  aat  aaeaBllng 

provided   in   this   section,   circumstances   be- 

ing sufflcient  to  bring  case  within  this  sec- 

tion;    nor    does     it     render    defendant    leaa 

amenable  to  prosecution  under  this  section. 

or    undue    influence    arises,    where    declara- 

—People    V.    Frlgerlo,    107    Cal.    lEl.    1E3.    40 

tions    In   no  sense  amount   to  confession   of 

Pac.    107.      See    People    v.    Shaughnessy.    110 

guilt, — People  V.  Knowtton,  121  Cal.' 3E7,  EE 

Pac.   J  41. 

117  Cal.  273,  283.  S»  Pac,  E93. 

offenae  la  laBgBBKr  of  alatate  la  aaaielFBt. 

BieBBa  of  KBue  of  "bunco."  ho  called,  constl- 

and    Is    in    aubalantlal    compliance    with    re- 

quirements of  code.— People  v.  Frlgerlo,  107 

wlthln   meaning   ot   this  section.— People   v. 

Cal.  lEl,   1G2,  40  Pac.  107. 

Rose.    3E   Cal.   3T8,    382,    sub   nom.    People    V. 

8.     4urallBB      Dt      taef  —  wrhetkcr      vane 

Hood.  24  Pac.  817   (and  see  this  case  for  an 

extended      description      of      the      game      of 

of   fact    for   Jury. — People    v.    Rose,    8G    Cal. 

"bunco").     See  People  v.   Shaughnesay.  110 

378.   381,   aub   nom.   People  v.   Hood.   24   Pac 

Cal,    ESS.   SOI.   42  Pac.    1. 

gl7. 

— pBaaeaalea  obtalBCd  by  triek. 


Aa   ta   criniaal 


bM  at   wItBcss  re- 
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Aulaa:    t*    MMwer    MStrrlal   vaeatlaBI. 

anl«,  I  IK  and  note  aubd.  6. 

taltr  relaalBs  to  abcr   pro«c»  «i  ardri 
«*nFt,  see.  anta,  {166  and  note  subd.  4, 

Aa    to   peaaltT    for    dliiabcdlriieB    to    nb-        notes. 
pfPDM.  ■«•,   post,    I  1131    and   note. 

§  333.     WITNESSES  NEOLECTmO  OR  BEFUSIKG  TO  ATTEND  TRIAL. 

Every  person  duly  summoned  as  a  witness  for  the  prosecution,  on  any  proceed- 
ings  had  under  this  chapter,  who  negleets  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 


§334.  WITNESS'S  PRIVILEOE.  No  person,  otherwise  competent  as  a 
witness,  is  disqualified  from  testifying  as  such  concerning  the  offense  of  gam- 
ing, on  the  ground  that  such  testimony  may  criminate  himself;  but  no  prose- 
cution can  afterwards  be  had  against  him  for  any  offense  concerning  which  he 
testified. 

1  i  2,  Act  Morcb  7, 

g  336.    DUTIES  Of  DISTRICT  ATTORNEYS,  SHERIFFS,  AND  OTHERS. 

Every  district  attorney,  sheriff,  constable,  or  police  officer  must  inform  against 
and  diligently  prosecute  persons  whom  they  have  reasonable  cause  to  believe 
offenders  against  the  provisions  of  this  chapter,  and  every  such  officer  refusing 
or  neglecting  so  to  do,  is  guilty  of  a  misdemeanor. 

I  g  1  Act  April  2T, 

1.     FaUuv   aad    rrfniml    to  rraarcBir    at-  removea     from     office. — Coff«y     T.     Superior 

frndcn      for      violation      of      law      asaEnBt  Court,  147  Cal.  E2G,  5S0,  St  Pac.  TS. 

KambllnB-  la  not  mere  neglect  of  duty,   but  Aa    to    aecniiallon    for    wnfol    or    rorropt 

where  there  Is  such   knowledce  of   facts  as  malMntmimtt  ■■  aMec  agHlnst  district,  county, 

calls    for    oRlclal    action.    It    Is    wilful    mis-  townablp.  state,  and  other  officers,  see.  post. 

conduct,     for    which    sucb    official     may    be  { TBS  and  note. 

§336.  ALLOWma  MINORS  TO  PLA7  AT  GAMES  OF  CHANCE  IN 
SALOON.  Every  owner,  lessee,  or  keeper  of  any  hou.se  used  in  whole,  or  in 
part,  as  a  saloon  or  drinking  place,  who  knowingly  permits  any  person  under 
twenty-one  years  of  age  to  play  at  any  game  of  chance  therein,  is  guilty  of  a 
misdemeanor. 

Hirtory:     Enacted  March  24,  1874,  Code  Amdts.  1873-4,  p.  4S1. 

Aa    >•    Isnoraiiec    at   Hinaritr   aot    a   4ef<-Mac,  see.   ante,    I  SOS  and   note. 

§337.  TO  ISSTTE  A  LICENSE  TO  CARET  ON  FORBIDDEN  GAMES,  A 
FMiONY.  Every  state,  county,  city,  city  and  county,  town,  or  township  offi- 
cer, or  other  person  who  shall  [1]  ask  for,  receive,  or  collect  any  money,  or 
other  valuable  consideration,  either  for  his  own  or  the  public  use,  for  and  with 
the  understanding  that  he  will  aid,  exempt,  or  otherwise  assist  any  person 
from  arrest  or  conviction  tor  a  violation  of  section  three  hundred  and  thirty 
of  the  Penal  Code;  or  [2]  who  shall  issue,  deliver,  or  cause  to  be  given  or 
delivered  to  any  person  or  persons,  any  license,  permit,  or  other  privilege,  giv- 
ing, or  pretending  to  give,  any  authority  or  right  to  any  person  or  persons  to 
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carry  on,  conduct,  open,  or  cause  to  be  opened,  any  game  or  games  which  are 
forbidden  or  prohibited  by  section  three  hundred  and  thirty  of  said  code ;  and 
[3]  any  of  such  officer  or  officers  who  shall  vote  for  the  passage  of  any  ordi- 
nance or  by-law,  giving,  granting,  or  pretending  to  give  or  grant  to  any  person 
or  persons  any  authority  or  privilege  to  open,  carry  on,  conduct,  or  cause  to 
be  op^ed,  carried  on,  or  conducted,  any  game  or  games  prohibited  by  said 
section  three  hundred  and  thirty  of  the  Penal  Code,  is  guilty  of  a  felony. 
Hiatory:     Enacted  March  12,  ISSG,  Stata.  and  Amdta.  188G,  p.  113. 

Aa   !•    paBlBhnnt   (or   tcloBn   as*,    ante,    I  IS  tuid  note. 

g3S7a.  POOLSELUNO,  BOOKMAKIHO,  BETS  AND  WAGERS.  PEN- 
ALT?.     Every  person, 

1.  "Who  engages  in  poolaelliug  or  bookmaking,  with  or  without  writing,  at 
any  time  or  place;  or 

2.  Who,  whether  for  gain,  hire,  reward,  or  gratuitously,  or  otherwise,  keeps 
or  occupies,  for  any  period  of  time  whatsoever,  any  room,  shed,  tenement,  tent, 
booth,  building,  float,  vessel,  place,  stand  or  enclosure,  of  any  kind,  or  any 
part  thereof,  with  a  book  or  books,  paper  or  papers,  apparatus,  device  or  para- 
phernalia, for  the  purpose  of  recording  or  registering  any  bet  or  bets,  or  any 
purported  bet  or  bets,  or  wager  or  wagers,  or  any  purported  wager  or  wagers, 
or  of  selling  pools,  or  purported  pools,  upon  the  result,  or  purported  result,  of 
any  trial,  or  purported  trial,  or  contest,  or  purported  contest,  of  skill,  speed  or 
power  of  endurance  of  man  or  beast,  or  between  men,  beasts,  or  mechanical 
apparatus,  or  upon  the  result,  or  purported  result,  of  any  lot,  chance,  casualty, 
unknown  or  contingent  event  whatsoever;  or 

3.  "Who,  whether  for  gain,  hire,  reward,  or  gratuitously,  or  otherwise, 
receives,  holds,  or  forwards,  or  purports  or  pretends  to  receive,  hold,  or  for- 
ward, in  any  manner  whatsoever,  any  money,  thing  or  consideration  of  value,  or 
the  equivalent  or  memorandum  thereof,  staked,  pledged,  bet  or  wagered,  or  to 
be  staked,  pledged,  bet  or  wagered,  or  offered  for  the  purpose  of  being  staked, 
pledged,  bet  or  wagered,  upon  the  result,  or  purported  result,  of  any  trial,  or 
purported  trial,  or  contest,  or  purported  contest,  of  skill,  speed  or  power  of 
endurance  of  man  or  beast,  or  between  men,  beasts,  or  mechanical  apparatus, 
or  upon  the  result,  or  purported  result,  of  any  lot,  chance,  casualty,  unknown 
or  contingent  event  whatsoever;  or 

4.  Who,  whether  for  gain,  hire,  reward,  or  gratuitously,  or  otherwise,  at  any 
time  or  place,  records,  or  registers  any  bet  or  bets,  wager  or  wagers,  upon  the 
result,  or  purported  result,  of  any  trial,  or  purported  trial,  or  contest,  or  pur- 
ported contest,  of  skill,  speed  or  power  of  endurance  of  man  or  beast,  or 
between  men,  beasts,  or  mechanical  apparatus,  or  upon  the  result,  or  purported 
result,  of  any  lot,  chance,  casualty,  unknown  or  contingent  event  whatso- 
ever; or 

5.  Who,  being  the  owner,  lessee,  or  occupant  of  any  room,  shed,  tenement, 
tent,  booth,  building,  float,  vessel,  place,  stand,  enclosure  or  grounds,  or  any 
part  thereof,  whether  for  gain,  hire,  reward  or  gratuitously,  or  otherwise,  per- 
mits the  same  to  be  used  or  occupied  for  any  purpose,  or  in  any  mauuer  prohib- 
ited by  siibdivisions  one,  two,  three  or  four  of  this  section;  or 
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C.  Who  lays,  makes,  offers  or  accepts  any  bet  or  bets,  or  wager  or  wagers, 
upon  the  result,  or  purported  result,  of  any  trial,  or  purported  trial,  or  conteBt, 
or  purported  contest,  of  skill,  speed  or  power  of  endurance  of  man  or  beast,  or 
between  men,  beasts,  or  mechanical  apparatus,  is  punishable  by  imprisonment 
in  a  county  jail  or  state  prison  for  a  period  of  not  less  than  thirty  days  and 
not  exceeding  one  year. 

This  section  shall  apply,  not  only  to  persons  who  may  commit  any  of  the  acts 
designated  in  subdivisions  one  to  six  inclusive  of  this  section,  as  a  business  or 
occupation,  but  shall  also  apply  to  every  person  or  persons  who  may  do  in  a 
single  instance  any  one  of  the  acts  specified  in  said  subdivisions  one  to  six 
inclusive. 

History:  Enacted  Febniary  18.  1909,  Stats,  and  Amdts.  1909,  p,  21; 
amended  January  31,  1911,  Stats,  and  Amdts.  1911,  p.  4.  In  force 
fltteen  days  after  pas  a  age. 

the  Beverlty  pt  the  punishment,  dependtn? 
upon  Ihe  act  done,  the  circumstances  under 
whEch  It  was  done  and  -the  character  and 
age  of  the  person  who  committed  It  That 
discretion  was  left  to  the  trial  Judge  who  Is 
selected  by  the  people  as  an  agent  of  the 
people  tor  the  purpose  of  seeing  that  the 
ipplled    according 


BOOKMAKINO.  POOLSELLING,  AND 

WAGERING. 

1, 2.  Delegation  of  powor^Not  a,  of  legisla- 

3.  Distinct  ofteoM  created, 

4,  Distinguished — Prom  "Wfllio  Local  Op- 

tion Law." 
5, 6.  Inconsistent  proriaions. 

7.  Money  mnat  be  for  bet. 

8.  Offer   to   bet   with   spectators   at   a  ball 

9.  Penalty — Felony  or  misdemeanor. 

10.  Power   to   punish    gambling   unquestion- 
able, 

1.     I>clcKatlfiM  ot  power — Not  a,  ol  levl*- 

latan. — This  section  Is  not  a  delegation  of 
legislative  power.  It  enumerates  the  vari- 
ous acts  which  are  prohibited  and  made 
criminal,  and  such  acts  are  made  criminal 
by  the  express  will  of  the  legislature.  It 
prescribes  what  the  law  shall  be  In  future 
cases  arising  under  IL    It  does  not  attempt 

Ihe  acts  prohibited  shall  be  a  crime,  depend 
upon  the  will  or  discretion  of  the  court  or 
Judge.  It  Is  the  provlnca  of  the  court 
through  the  machinery  of  a  trial  to  InveatJ- 
gate  and  determine  the  question  as  to 
whether  or  not  the  defendant  in  the  particu- 
lar case  has  done  the  particular  act  charged 
as  a  violation  ot  and  prohibited  by  some 
particular  part  of  the  section. — In  re  O'Shea. 
11  Col.  App.  ses,  672,  106  Pac.  T78. 

1.  Nor  Is  this  section  a  delegation  of 
legislative  power  In  providing  that  the  pun- 
ishment shall  be  Imprisonment  not  less  than 
thirty  days  In  the  county  Jail  or  stale  prison 
not  to  exceed  one  year.  The  minimum  and 
maximum  punishment  Is 


splrl' 
Ishment  [s 


In  n 


t  qrim 


retlon  of  the  trial 
court  within  the  limits  described  by  the 
legislative  will  and  In  some  cases  with  the 
Jury,  and  It  has  never  been  held  that  such 
power  was  a  delegation  o(  the  power  vested 
In  the  legislature.— In  re  O'Shea,  II  Cal. 
App.   G$g,  S72,  lOE   Pac.  T7a. 

S.  DU  timet  aacaaea  ercaled.-^  Although 
comprising  but  a  single  sentence,  this  sec- 
tion creates  many  distinct  offenses.  It  be- 
gins by  the  phrase  "every  person"  and  each 
subsequent  clause  la  connected  therewith  by 
appropriate  punctuation.  It  Is  written  In 
the  disjunctive  throughout  and  the  several 
offenses  therein  described  are  apparently  as 
distinct  and  Independent  Qf  each  other  as  If 
they  had  been  enacted  In  separate  sections. 
In  general,  when  such  form  of  expression  la 
used,  the  effect  of  the  language  pertaining 
exclusively  to  each  offense  described  Is  not 
affected  or  modllled  by  the  word  used  solely 
in  describing  the  other  offense  hut  the  de- 


crlptloi 


of  each  I: 


if  It 


>    It   I 


I    It   I 


Jie    It 

The 


I  prescrlbei 
places  where  the  defendant  Is  to  be  Im- 
prisoned are  stated,  and  the  court  can  not 
send  the  defendant  to  any  other  place  than 
the  county  Jail  or  state  prison.  It  was 
evidently  In  the  mind  ot  the  legislature  that 
there  should  be  some  power  whereby  mercy 
should  be  shown  and  discretion  exercised  In 


stood   alone   and   were   read   I 

with    the   general   words   appl/lng   to   alL — 

Matter  ot  Roberts.  1ST  Cal.  472,  174,  lOS  Pac. 

31G. 

4.  DlatfBcalaked— rroB  ••Wrllle  Lacal 
Optloa  Law"  (Stats,  and  Amdts.  1911,  p.  (02, 
HennlngB  Qen.  Laws.  Jd  ed..  pp.  lltS-llSO). 
—People  V.  Epperson,  3S  Cal.  App.  4SG,  ITS 
Pac.  TO 2. 

5.  IneoaalBteat  prsvialDaa. — TJie  clause 
reading  "or  who  being  the  owner,  lessee  or 
occupant  of  any  room,  ahed.  tenement  .  .  . 
knowingly  permits  the  same  to  be  used  or 
occupied  tor  any  of  these  purposes,  or  there- 
in keeps,  exhibits  or  employs  any  device  or 
apparatus  tor  the  purpose  of  recording  or 
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Ing:  of  such  pools,  or  becomes  Che  cuatodiarr 
or  aepoBltary  for  gain  or  hire,"  etc..  In  effect 
excepts  and  permits  all  receiving  which  is, 
not  for  gain,  hire  or  reward  and  which  Is 
not  done  in  some  one  of  the  places  men- 
tioned by  one  who  uaea  or  occupies  such 
place  for  that  purpose.  It  is.  therefore,  to 
that  extent  Inconsistent  with  that  part  ol 
Ihe  preceding  clause  which  forbids  the  re- 
ceiving of  such  money  for  the  use  of  the 
parties  to  the  bet  or  waser  anywhere  or 
under    any    clrcumstancpB,    and    under    the 


I,  167  Cal.  4TZ.  ITS. 

G.  The  Inconsistency  between  the  two 
clauses  mentioned  in  the  last  note,  applies 
only  to  that  part  of  the  clause  flrst  men- 
tioned retatlner  to  the  "receiving"  the  money 
or  thing  bet  or  wagered  and  has  no  neces- 
sary bearlnB  upon  so  much  of  the  first 
1  who  "records. 


things.        ThoB 


for? 


differ 


registers,  records  or 

forwards.   or  purpo 

<rtH 

ends    to 

recel 

i-e,    reslster.    record 

forwar, 

i    whata 

any    money,    thing 

B,  bet  or  wager,  to  c 

a     criminal 

acceptance      of      si 

jch 

ry    that    It    be   recel' 

for    th. 

r   the 

parties   to   the   bet 

wager 

and   not 

;  as   the   duo  or  right   of 

receiving   It. 

their  p 

roperty 

and  I 

lot  as  his   own.     If 

he 

receive 

B   It  In 

gift  he 

1  no  offense  and  the  fact  that 

it  was 

the  idci 

money   or  thing  wh 

had  been  wage 

red  from  Che  party  or  pari 

from    whom    hi 

Ived    It    Is    Immater 

lal. 

in   thai 

;  case,   b 

lid  be   no  party    to 

wager 

to 

denoun 

■Imlnal.     In   order  to  constl- 

the  person  receiving  the  money  must  do  bo 
as  custodian  or  depositary  for  the  parlies 
to  the  bet  or  wager  and  must  act  as  such 
tor  some  period  of  time,  however  brief. — 
Matter  of  Roberts.  lET  Cal.  4TZ.  476,  lOS 
Pac.  S16. 

8.  Offer  la  bcl  witk  sirretalvn  at  ■  ball 
(■■e,  or  any  of  them,  at  given  odds  upon 
a  named  contingency,  and  Upon  Che  offer 
being  accepted  by  one  of  the  spectators, 
the  bet  being  registered  and  recorded  by 
"the  One  making;  the  offer,"  is  a,  character 
of  betting  within  the  language  and  Intent 
of  this  section. — People  v.  Schwartz.  11  Cil. 
App.  9,  110  Pac.  96S. 


'      diBl 


jriaa 


LCtlon    between    a    felony    and   a 

lor  Is  for  the  legislature,  and  the 
of  this  state  has  expressly  slated 
rime  may  be  punishable  by  Im- 
1  and  also  by 


iprlso 


the 


■    Jail 


in  the  discretion  of  the  ( 
shall  be  deemed  a  misdemeanor  for  all  pur- 
poses after  a  Judgment  imposing  a  punish- 
ment other  than  imprisonment  In  the  state 
prison.  The  legislature  has  designated  the 
clasalflcatlon  and  the  means  whereby  such 
claaaillcatlon  shall  be  ascertained.  In  im- 
posing   sentence    under    this    section,    the 

whether  or  not  cerlain  acts  would  consti- 
tute a  crime.  The  legislature  has  already 
prescribed  that,  and  merely  vested  discre- 
tion as  to  the  punishment  In  the  court. — In 
re  O'Shea,  11  Cal.  App.  S68.  ST4.  105  Pac. 
776. 

10.  Fawer  f  panlak  saabliBg  db«>«s- 
tloBBble. — It  has  long  been  the  practice  in 
this  country  for  the  legislature  of  the  state 
or  the  legislative  body  of  municipal  car-  - 
poratlons  Co  pass  laws  prohibiting  and  pun- 
ishing any  practice  or  business  the  tendency 
of  which  as  shown  by  experience  is  to 
weaken  or  corrupt  the  morals  of  those  who 
follow  It,  or  to  encourage  idleness  Instead 
of  habits  of  Industry,  and  to  prohibit  and 
punish  gambling  in  the  various  forms  In 
which  It  Is  practiced.  Such  regulation  when 
not  in  conflict  with  general  laws  or  with 
the  constitution  or  charter  under  which 
enacted  are  univsrsaily  upheld  by 


fact, 


has 


I   UDdar   this  clause,   therefore. 


thai  gambling  In  its  many  forms  may  t 
rightfully  BUPpreased  and  punished  ar 
that  the  question  Is  no  longer  open  for  dh 
cuaalon  In  this  country.— In  ro  O'Shea,  3 
Cal.  App.  E6S,  S70,  106  Pac  176. 
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CHAPTER  XL 


.   I  338.  Pawnbrokiug  without  licenae.  f  342.  Itefnsing  to  disclow  particulars  of  mie. 

I  339.  Failinf;  to  keep  a  register.  E  343.  Befusing  to  allow  inspection  of  regis- 

i  340.  PawnbrokerB,    what    intereBtniaf  terof  pledged  articles. 

charge.  I  344.  Junk  dealers,   application  of  code  see- 

(  341.  Selling  before  time  of  redemption  has  tious  to. 

expired,  or  without  notice, 

§  338.  PAWNBBOKINa  WITHOUT  LICENSE.  Every  person  who  carries 
OD  the  business  of  a  pawnbroker,  by  receiving  goods  in  pledge  for  loans  at  any 
rate  of  interest  above  the  rate  of  ten  per  cent  per  annum,  except  by  authority 
of  a  license,  ia  guilty  of  a  misdemeanor. 

History:     Enacted  FebniMT  H,  1B72. 

PAWNBBOKEBS—BEOULATING.  »■    Doi»«  bmiBcu  !■  TlaUtlm  af  l«-w_ 

1,  Ah  to  deflnition  of  pawnbroker.  ^■''*'*';  ^'  «»'«i««--Contrflcia   of   pledfie 

,  ,    ,,        .                .V       L     -            D  u-    ^   1  made  wllh  pawnbroker  who  carrlB»  on  bu*l- 

■J.3.  Carrying   on   other  buBiness-Subject   to  „^„,    without    license    l«    vold.-Levlaon    v. 

proviaiona  of  aoction.  Boas,    160    Cal.    185.    II    Ann.    Cas.    «ai.    IJ 

i.  Chattel  mortgage  required — Gttect  of.  L.  R.  A.    (N.  S.)    676,   SS  Pac,  826,  8!S. 

5.  Doing    business    in    violation    of    law —  Ab    t«    valldllT    of    nnitraet    b>4v    Ib    n 

Validity  of  contrast.  baslaru    urrlrd    •■    ■■    Tlolatlm    at    ■!■(« 

6.  Subject  to  regulation  under  police  power,  "tatote   or  municipal   ordinance,   see   notes, 
„    a n  J- 1..-    _  1  Ann.  Cas.   }}3:  11  Ann.  Caa.  6S4. 

7.  Same — Ordinance  regulating. 

A-  to  validity  of  a  eoatract  aaadc  ■■  tkc 

1.     Aa     lo     draaltloB     of     paHabTOkci.—  coarse  of  ■   bBalnEwi   nklek   It  la  a   vlade- 

Pawnbroker,  under  this  section,  Is  one  who  mraBar   to  tntnaaet,  see   notes,    12   L,.   R.   A, 

carries    on    business    o(    receiving   goods    In  (n.  S.)  B7S;  43  L.  H.  A.   (N.  a)  1109;  I*  R.  A, 

pledge,  for  loans,  ezactlnK  Interest  tor  such  I915B    861 

loans.— Levlson    V.    Boas,    160    Cal.    185,     11  .      '     fc,._-     ,_ ,_,,„        „_„„     „„ 

.n„ o... ...,,= u ». A. m. n,.,..., p.=.  ..t.^ir" ■  ",,"r." r.hrr.n.'S'" 

ssb.  019.  ^    pawnbroker    is    a    privilege    and    not    a 

X     CarrrlBK    an    other    bnalaeaa — Soblect  right,  and   In    sngaKlng    In   that    business   u 

■  a    prOTlBlOBS    of    sect Iob— Parly     carryinB  party    must    comply    with    the    laws    of    the 

on    business    of    pawnbroker    Is    subject    to  state   and    the    municipal   ordinances    of    the 

regulations     of    such    business,     though     he  city    in    which    the    business    Is    tranaacted. 

conducts    other   kinds    of    bUBlnese    at    tame    '  These  regulations.,  state  and  municipal,  are 

time    and   place. — Levlson    v.    Boas,    lEO    Cal.  made    for    the    benefit    of,    and    to    prevent 

ISi,    11    Ann.   Cas.    fiSl,    11   L.   R,    A.    CN.   S.)  fraud    upon,    the    public. — Levlson    v.    Boas. 

BT5,   BS   Pac.  82B,   827,  160   Cal.    1S6.    11   Ann.   Cas.    B81,    12  L.    R.   A 

3.  One  is  no  less  pawnbroker  though  ha  (N.  s.)  E?5,  38  Pac.  82E,  See  Ex.  parte 
does  not  make  loans  on  pledges  on  any  Llchtensleln,  67  Cal.  S5»,  El  Am,  Rep.  TIS. 
other  kind  of  goods  than  Jewelry  and  dla-  7  Pac.  T28;  Grand  Rapids  v.  Brandy,  106 
monda.— l«vlBOn  v.  Boas,  ISO  Cal.  185,  11  Mich.  6TD,  E6  Am.  S(.  Rep.  472.  32  L..  R.  A. 
Ann.  Cas.  SBl,  12  L.  R.  A.  (N.  S.)  B75,  88  11«.  64  N.  W,  28;  St,  Joseph  T.  Levin,  128 
Pac.   825,  82B.  Mo.  688.  49  Am,  St.  Rep,   E77,   SI  S.  W.   101; 

4.  Cbatlel  .orti^Re  Teqal>ad-Ea««t  of.  H;"*"'""  V  Norman,  B  Blng.  (N.  C.)  76.  3B 
—The  fact  that  a  person  doing  a  pawnbrok-  ^"K'  ^-  ^-   *^- 

ering      business     requires      the     pawner     or  See,     also,     notes.     32    L     R.     A.     117;     38 

pledgeor  to  sign  a  note  and  eiecute  a  cliat-  ^  ^-  A-  6S7. 

tel  mortgage  In  connection  with  the  trans-  T,  Saau — OrdlnaBce  rcgwtBllBK  pawn- 
action  does  not  change  the  nature  of  tho  brokers,  requiring  them  to  pay  a  reasonable 
business  or  relieve  (he  party  of  obligation  fee  for  a  license  to  do  business,  and  also  to 
to  comply  with  the  law  regulating  a  pawn-  give  a  bond  conditioned  to  comply  with  such 
brokering  business;  the  fact  of  taking  pos-  ordinance,  and  prohibiting  them  from  pur- 
session  of  the  property  as  a  pledge,  and  chasing  or  taking  articles  or  goods  or 
relying  upon  his  possession  as  a  pledgee,  things  ottered  by  any  person  (1)  under  six- 
negatives  the  conception  of  a  chattel  mort-  teen  years  of  age,  or  {2)  Intoxicated  or  an 
gage,  or  that  he  Is  doing  a  chattel-  habitual  drunkard,  and  reserving  the  power 
mortgage  business.— Levlson  v.  Boas.  160  In  the  city  council  to  revoke  such  license  to 
Cal,  185,  11  Ann,  Cas.  SGI,  12  L.  R.  A.  do  business  at  will,  Is  a  reasonable  and 
IN.  8,)  B75,  8S  Pac.  826.  approving  St.  Paul  valid  ordinance.— Grand  Rapids  v.  Brandy. 
V.  Lytle,  69  Minn.  1,  71  N.  W,  706.  106  Mich.  670,  66  Ara,  8t,  Bob,  4T2,  32  L~  R.  A. 
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prohlbltlns    ji:nk 


lis.    B«   N.   W.    39.      See   Launder    v.   City    Of 

ordinance    pr. 

Chicago.     Ill     III.     !91,     63     Am,     Rep,     82S. 

See   QroBunian    v.    City    of    IndlanapollB,    173 

years  of  age) 

Ind.  leS.  83  N.  E.  94S  (ordinance  prohlbltlngr 

Junk   dealers   from  purchasing   from   person 

rn,  and  pollct 

intoxlcfttaa,  held  valid);  and  People  v.  Mc- 

32    L.    R.    A. 

Gulre.    113   App.   Dlv.    (N,    T.)    633,    30   N.   T. 

L.  R.  A.   (N.  8 

Cr.  Rep.  1«.  Se  N,  Y.  Supp  SI  (holding  valid 

■I  pa  I  TPEBlationa  at  pawafenk- 

B  power  over  them.— See  notee. 
n«-lZO;    38    I-    R.    A.    867;    24 


§  339.  FAILINO  TO  KEEP  REQISTEB.  -  Ever?  peraon  who  carries  on  the 
business  of  a  pawnbroker,  or  who  purchases  gold  bars,  gold  quartz  or  gold 
bullion  or  mineral  containing  gold,  who  fails  at  the  time  o£  the  transaction  to 
enter  in  a  register  kept  by  him  for  that  purpose,  in  the  English  language,  the 
date,  duration,  amount,  and  rate  of  interest  of  every  loan  made  by  him,  or  an 
accurate  description  of  the  property  pledged,  or  estimated  value  of  the  prop- 
erty purchased,  or  the  name  and  residence  of  the  pledgeor  or  seller,  or  to 
deliver  to  the  pledgeor  or  seller  a  written  copy  of  snch  entry,  or  to  keep  an 
account  in  writing  of  all  sales  made  by  him,  is  guilty  of  a  misdemeanor. 

[Saving  clause.    See  §  343,  post.] 

HIvtory:     Enacted    February  14,    1872;    amended   March  15,    1909, 
StaU.  and  Aiudta.  1909,  p.  367. 

PAWNBR0KEB8— EEGISTEE  OP. 

1.  Aa  to  construction  of  ieetioo. 

2.  Const!  tntionality  of  ordinance  o 

Bearing  witness  against  self. 

3.  Same — Contiaets  of  pledge. 

4.  Business     of    pawnbroker— Privilege,    and 

not  rigbt. 

5.  Municipal  ordinanea — Validit?. 

6.  Pawnbroker's     license  —  Imposing     condi- 

1.     AB    to    eaaatrBetloB    of    Bectloa.— The 

failure    of    the    pawnbroker    to    deliver    to 


a.  Haai^— CoatneM  of  vtedse  made  with 
pawnbroker  who  fails  to  make  entries  of 
transactions  In  resliter,  as  provided  In  this 
section,  are  void. — I«vlson  T.  Boas,  160  Cal. 
13   I^    R.   A.    (N.   B.) 


5TE, 


.   82E.  a 


the  plaintiff  a  copy  of  his  register  entries  . 
as  required  by  section  339  of  the  Penal 
Code  does  not  render  the  contracts  for  the 
loans  Invalid,  aa  the  only  penalty  imposed 
by  the  section  Is  a  flne  not  exceeding  a 
speclfled  amount.— Innea  v.  Ooldwater,  30 
Cal,  App.  101,  IBT  Pac.  IS. 

a.  CoBatlfntlaHallty  ef  ordlBaaee  of  hmv 
tlOB — Br  arias  wltaeaa  a  sal  net  ■elf, — Statute 
or  ordinance  requiring  pawnbrokers  to  keep 
books,  and  to  enter  therein  description  of 
all  property  pawned  to  or  purchased  by 
them,  together  with  names  and  residences 
of  persons  by  whom  they  were  tet  or  Bold, 
amount  of  purchase -money  or  loan,  inter- 
est charged,  and  time  when  loan  falla  due. 
is  not  unconalltutional  as  vlolallng  pro- 
visions    of     Etate     constitution     prohibiting 


4.     BnalBeM    of  pawabntker   U   vrftUcse, 

■>4  mat  rlKkt,  and  pawnbrokers  may  there- 
fore, by  ordinance,  be  required  to  keep 
books  showing  details  of  their  business,  and 
to  exhibit  them  when  demanded  for  Inspec- 
tion of  proper  municipal  offlcers. — St.  Jo- 
seph v.  Lievln.  IZS  Mo.  £83,  693,  tS  Am.  St. 
Rep.  STT,  31  8.  W.  101. 
See.    also,    authorities,    ante,    I  323,    note 

B.     MBBtelpal 


_,-  of  any  pei 
against  himself,  nor  Is  It  in  conflict  with 
a  constitutional  provision  that  people  shall 
be  secure  In  their  peraons.  papers,  homes, 
and  effects  from  unreasonable  searches  and 
seiiures.— St.  Jospph  v.  Levin.  128  Mo.  S38, 
693,  4S   Am.  St.  Rep.  677,   31  S.  W.  101. 


era  to  make  out  and  deliver  to 
superintendent  of  police,  before  noon,  every 
day,  copy  of  entrlea,  from  book  to  be  kept 
by  them,  of  all  things  received  on  deposit 
or  purchased  during  preceding  day,  and  Of 
hour  when  received  or  purchased,  and  de- 
scription of  pledgeor  or  seller.  Is  reasonable 
and  proper  exercise  of  the  police  power  of 
the  state.— Launder  v.  Chicago,  111  IlL  »»1, 
293.   63  Am.  Rep.   625. 

See,  also,  ante,   f  333,  note  par.  7. 

S.  Fawabrokrr'B  llecniH — ImrfMlas  can. 
dltlona.  —  Municipal  corporation,  having 
power,  under  legislative  act,  to  license, 
tax,  regulate,  suppress,  and  prohibit  pawn- 
brokers, may  either  license  and  regulate 
Buch  buslncBS.  or  wholly  prohibit  and  sup- 
press It.  and  In  granting  license  may  Im- 
pose such  conditions  and  burdens  as  they 
see  Ht. — Launder  v.  Chicago.  Ill  111.  291, 
39!.  33  Am.  Rep.  62G.  Bee  Wiggins  v. 
Chicago.  68  111.  3T2,  ITS;  Scbwuchow  y. 
Chicago.    61  111.  444. 
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FAWNBROKBBS— lirrBSBST  MAT  CHAHQR. 


H  MO.  Ml 


§340.  PAWNBROKSBS,  WHAT  INTEIffiST  HAT  CHABOE.  Every 
pawiibroker  who  charges  or  receives  interest  at  the  rate  of  more  than  two  per 
cent  per  month,  or  who  by  charging  commissions,  discount,  storage,  or  other 
charge,  or  by  compounding  increaaea,  or  attempts  to  increase,  such  interest,  is 
guilty  of  a  misdemeanor. 


PAWNBB0KER8— TNTEBE8T  MAY 
CHABQE. 

1.  Act  April  17,  1861— CooBtitutiooal. 

2.  Acts  March  20  and  21,  1905 — Uneonatitu- 

3.  8ecdlon  genBial  law — Not  naeoDBtitatioiUil. 

4.  Statute  againjt  discounting  at  higher  rata 

than  8  per  cent — Constitutionality. 

5.  Yiolation  of  proviaiou — Effect  of  on  con- 

tract. 

I.     Act  of   April   IT.   IMl — C«Ba(lta«l«aaI. 

— Tbo  act  o(  April  IT,  ISEl.  prolilbitlnK 
pawnbrokers  from  charging  more  than  lour 
per  cent  per  month  Interest  Is  not  uncon- 
stitutional.— jBckBon  V.  Shawl,  29  Cal.  261. 
271.  See  People  ex  rel.  Smith  T.  Judge 
Tweirth  District,  IT  Cal.  B4T,  5G4;  Ex  parte 
Andrews.  18  Cal.  678,  gsa;  French  T.  Tesche- 
maker,  S4  Cal.  EIS.  54t. 

X.     Ae«B    Hank   20   and   Xt.    IMS — VaCfn- 

■tl(ail«aal Lending    money    upon    chattel 

mortgage,  charging  for  the  examination, 
and  the  Interest  to  be  charged  on  such  loan, 
"are  the  subject  of  IcKlslatlon  In  two  laws 
passed  by  the  legislature  of  190G  upon  dif- 
ferent daya,  namely,  the  act  of  Uarch  20, 
190B,  entitled  'An  act  fliing  the  rates  of 
Interest  and  charges  upon  loans  on  chattel 
mortgages  on  certain  personal  property, 
and  prescribing  the  penalties  tor  the  viola- 
tion of  the  act'  (Stats.  1306,  p.  tZZ).  and  the 
act  approved  March  21,  190G,  entitled  'An 
act  to  provide  (or  the  incorporation  of  as- 
sociations for  lending  money'on  personal 
property,  and  regulating  the  same,  and  to 
(orbld  certain  loans  of  money,  property,  or 
credit'  (State.  1306,  p.  711).  Each  one  of 
these  laws  made  the  particular  acts  charged 
in  the  complaint  upon  which  the  petitioner 
was  convicted  a  misdemeanor.  The  petitioner 


released  from  custody,  on  ground  that  the 
above-menUoned  etatutes  are  unconstitu- 
tional." Contention  upheld,  and  laws  de- 
clared unconstitutional. — Matter  of  Sohncke, 
US  Cal.  262,  282.   82  Pao.  9GS. 

S.  SeetlOB  la  general  law  ■■Itoraa  la  lie 
operatloB,  and  Is  not  in  conflict  with  con- 
stitutional provlBlons  that  no  local  or  spe- 
cial law  shall  be  passed  by  legislature  for 
punlahment  of  crimes  or  misdemeanors  or 
far  regulating  rate  ot  Interest  on  money. — 
Bz  parte  Lilch  ten  stein,  SI  Cal.  ISO,  S61,  it 
Am.  Rep.  Til,  7  Fac.  728.  Bee  Jackson 
V.  Shawl,  IB  Oal.  267;  Ex  parte  Koser,  60 
Cal.    ITT. 

4.  Itatate  pravldlBg  tkat  anr  banker 
who  ilmcanatm  any  eoBBerelal  paper  at 
kigher  rale  of  Intarcat  than  elgkt  per  cent 
per  annum,  not  including  difference  of  ex- 
change, la  guilty  of  misdemeanor.  Is  nol  In- 
valid as  being  class  legislation,  as  It  ap- 
plies to  all  kinds  of  bankers. — Toungblood 
r.  Birmingham  T.  &  B.  Co.,  9S  Ala,  S!l.  G22. 
36  Am.  St.  Rsp.  246,  20  U  B.  A.  GS,  12 
So.    GTS. 

5.  Vlslatloa  of  provlalaa— EMeet  of  on 
eontraet, — The  violation  of  this  section  by 
the  defendant  as  a  pawnbroker  does  not 
render  the  transaction  whereby  he  charged 
and  recerlved  a  rate  of  interest  In  excess  of 
two  per  cent  so  wholly  void  as  to  entitle 
the  pledgeor  to  recover  his  property  with- 
out paying  or  olTerIng  to  pay  the  amount 
of  his  several  loans.  The  agreements  be- 
tween plaintllT  and  defendant  as  to  their 
loans  and  pledges  were  legal  as  to  the  prin- 
cipal sum  of  the  loans  and  security  were 
concerned  and  only  Illegal  as  to  the  interest 
to  be  charged.  The  queetlon  as  to  whether 
plaintiff  is  required  to  make  an  additional 
lender  of  any  sum  as  Interest  up  to  or  less 
than  the  two  per  cent  Is  mentioned,  but  not 
decided. — Innes  v.  Goldwater,  10  CaL  App. 
101,  167  Pac.  Ig. 


§341.  SELLmO  BEFORE  TIME  OF  REDEMPTION  HAS  EXPIRED,  OB 
WITHOUT  NOTICE.  Every  pawnbroker  who  sella  any  article  pledged  to  him 
and  unredeemed,  until  it  has  remained  in  his  possession  six  months  after  the 
last  day  fixed  by  contract  for  redemption,  or  who  makes  any  sale  without  pub- 
lishing in  a  newspaper  printed  in  the  city,  town,  or  county,  at  least  five  days 
before  such  sale,  a  notice  containing  a  list  of  the  articles  to  be  sold,  and  speci- 
fying the  time  and  place  of  sale,  is  guilty  of  a  misdemeaaor. 
History:     Enacted  February  14,  1S7Z. 

P.  C— 2*  4S3 


Digitized  byGoOgIC 


HM2.^44  PAWNBROKEHS-.aKV(IHAI.S  Or— JCNK  DBALEHS.  tFt.  I. 

§342.  REFUSING  TO  DISCLOSE  PASTICULASS  07  SALE.  Every 
pawnbroker  who  [1]  wilfully  refuses  to  disclose  to  the  pledgeor  or  his  agent 
the  name  of  the  purrhaser  and  the  price  received  by  him  for  any  article 
received  hy  him  in  pledge  and  subsequently  sold,  or  who,  ]2]  after  deducting 
from  the  proceeds  of  any  sale  the  amount  of  the  loan  and  interest  due  thereon, 
and  four  per  cent  on  the  loan  for  expenses  of  sale,  refuseB,  on  demand,  to  pay 
the  balance  to  the  pledgeor  or  his  ageut.  is  guilty  of  a  misdemeanor. 
History:     Eascled  February  14,  1S72. 

§343.  REFUSIHO  TO  ALLOW  INSPECTION  07  REGISTER  OF 
PI£DGED  ARTICLES.  Every  pawnbroker  or  person  who  purchases  gold 
bullion,  gold  bars  or  gold  <}uartz  or  mineral  containing  gold,  who  fails,  refuses, 
or  neglects  to  produce  for  inspection  his  register,  or  to  exhibit  all  articles 
received  by  him  in  pledge,  or  his  account  of  sales,  to  any  officer  holding  a  war- 
rant authorizing  him  to  search  for  personal  property  or  to  any  person  appointed 
by  the  sherifE  or  bead  of  the  police  department  of  any  city,  city  and  county 
or  town,  or  an  order  of  a  committing  magistrate  directing  such  officer  to  inspect 
such  register,  or  examine  such  articles  on  account  of  sales,  is  guilty  of  a 
misdemeanor. 

[Saving  clause.]  Sec.  3.  Providing  that  nothing  in  this  act  shall  apply  to 
persons  or  corporations  doing  a  banking  business  in  this  state. 

Hlitory:  Enacted  February  14,  1S72,  founded  on  Act  April  IT,  ISGl, 
SUts.  1861,  p.  184;  amended  by  Code  CommlBBlon,  Act  Marcb  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  462,  act  held  unconBtltutlonal,  see  history, 
{  5,  ante;  amendment  re-enacted  March  21,  ISOG,  Stats,  and  Amdta. 
1S05,  p.  6GS;  amended  March  15,  1909,  Stats,  and  Amdts.  1909,  p.  367. 

PA WNBBOKEB— INSPECTION  OF  a.    H»«"mi   to  «UMt   books— coaplalmt. 

BOOKS,  re«Birt»i*o«.  of. — Refuaal  to  exhibit   books 

■eO  to  be  kept  by  him  is  made  a  mls- 
the    above 


1,  CommiMioneTs'  note. 


.  Refusal   to   eihibit   books-Complaint,   re-       complaint   charsrlng   such   offense   need 
quirementB  of.  atate   tha   facts   upon 


COBBlsslVBen*   aote    aarei      "The    Six  with    the    same    strlctneas    that     would    be 

precedinfc   sei'tions   are   based   on   the   pro-  required   In   an   Indictment:   It   will  be  sut- 

vlslons  of  the  act  of  April  IT,  1S61,  relat-  ficlent  although  It  shows  the  facts  Inferen- 

Ins    to    pawnbrokers    (Stata.    1861.    p.    184).  tlally,  rather  than  directly. — 8es  Bt.  Joseph 

Seclioiix     33»,     343,     343     are     applicable     to  v.  L.evin,   12»  Ho.   SS8,   4S  Am.  St.   Kep.   ET7, 

Junk   dealers:  see   1  EOl.   post."  31  S.  W.   101. 

§344.    JUNK   DEALERS,    APPLICATION    OF    CODE    SECTIONS   TO. 

Sections  three  hundred  and  thirty-nine,  and  three  hundred  and  forty-two,  and 
throe  hundred  and  forty-three  of  the  Penal  Code  are  applicable  to  the  persons 
carrying  on  the  business  of  junk  dealers,  their  clerks,  employees,  or  servants, 
and  to  persons  acting  as  brokers  or  commission  agents  for  such  persons,  and 
appl.v  to  their  transactions  of  purchase  and  sale  as  well  as  to  those  of  pledge 
or  mortgage. 

History:     Enacted  Pebraarr  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  75. 
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Tit.  IX,  cb.  JCII.1  ISTOJtICATED  PHY 8IC1  AM— POISONS.  IISM-MT* 

CHAPTER  XII. 

OTHEB  INJUHIEa  TO  PERSONS. 

1  35T.     Cbaaging  or  defaeine  marlu  or  brands 
OB  doaieatic  auimalB.     Penaltj. 
natei.  I  357}.  Changing  or  defacing  brands   on  dO' 

1347a.  PoiBoooM    mibstance,    how    Bold    and  mestic  animala,  a  miademeanoT. 

labeled.     To  irbom  sold.     Enti7  of      1 358.     Frauda  in  aSaira  of  apeeial  partner- 
sale  Ui  be  made.  sbip. 
134S.    Mismanagement  of  steamboota.                   |  359.     Contracting  or  solemnizing  incestuous 
I  MB.    MiamaDageiuent  of  ateam  boilers.  or  forbidden  marriages. 
13498.  Fmuiiulentiy  miBrepreseuting  kind  of      (360.     Performing    marriage    ceremony    be- 
labor employed  io  producing  article.  fore  license  is  presented. 


Penalty.  8  361.     Cruel   treatment  of  lunatici 

1 3«b.  Use  of  registered  trade-mark  of  labor  g  362.     Refusing    to    issue    or    obey    writ    of 

union,  etc.,  misdemeanor.  habeas   corpus. 

i  349c.  Misrepreeeptation    regarding    employ-  1 363.     Beconflning   persona    diacbarged    upon 

roent  of  union  labor,  miademeanor.  writ  of  babeaa  corpus. 

1350.     Counterfeiting  of  trademarks.  1 364.     Concealing  persons  entitled  to  benefit 
1 331.     Sale    of    go<^    under    counterfeited  of  habeas  corpus. 

trade-mark.  f  3SS.     Innkeepers    and    carriers    refusing    to 
f  351a.  Falsely    representing   goods   kept   fot  receive  gueata  and  passengers. 

sale.  1 366.     Counterfeiting   quicksilver  stamps. 

1352.     Definition    of    the    phrase    "counter-  1367.     Selling  debased  quicksilver. 

feite<l  trade-marks,"  etc  1 36Ta.  Unauthorized     use     of     dramatic     or 
1333.    "Trade-mark"  defined.  musical  compositions.     Penalty. 

{354.     Having  in   possession  or  using  casks,  |  367b.  Hazing  a  misdeme&nor. 

etc.,  bearing  trade-mark.  g  36Tc.  Automobiie,    etc.,    driver   in   collision, 
1 3541^. Unlawful  use  of  trade-marks.  duty  of.     Penalty. 

1 354^i.I>pfaeement  of  trade-marks.  1 36Td.  Driving     automobile     or     motorcycle 
(355.    Defacing   marks   upon   wrecked   prop-  while   intoiicated.     Misdemeanor. 

erty  and  destroying  bills  of  lading.  |  367e.  Intoxicated   automobile   or  motorcycle 
1 356.    Defacing  marks  upon  logs,  lumber,  or  driver.     Penalty. 

3346.     ACTS  OF  INTOXICATED  PHYSICIANS.    Every  pbysiciaD  who,  ia 
I  state  of  intoxicatioD,  does  any  act  as  snch  physician  to  another  person  by 
which  the  life  of  such  other  person  is  endangered,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14,  1S72. 

S  347.  WILFULLY  POISONING  FOOD,  MEDICINE,  OB  WATER.  Every 
person  who  wilfully  mingles  aoy  poison  with  any  food,  drink,  or  medicioe, 
vith  intent  that  the  same  shall  be  taken  by  any  human  being,  to  his  injury, 
and  every  person  who  wilfully  poisons  any  spring,  well,  or  reservoir  of  water, 
is  punishable  by  imprisonment  in  the  state  prison  for  a  term  of  not  less  than 
one  nor  more  than  ten  years. 

1  i  3,  Act  April  19, 


t  Hennia^s  aeneisl  Laws    (3d  ad.),   p.  — .  SG  Am.  Dec.  SST. 

$347a.  POISONOTra  SUBSTANCE,  HOW  SOLD  AND  LABELED.  TO 
WHOH  SOLD.  ENTRY  OF  SALE  TO  BE  MADE.  No  person  must  [shall) 
retail  any  arsenic,  corrosive  sublimate,  hydrocyanic  acid,  cyanide  of  potas- 
sium, strychnia,  essential  oil  of  bitter  almonds,  opium,  aconite,  belladonna, 
eoniDin.  ni«  vomica,  henbane,  tansy,  savin,  ergot,  cottonroot,  digitalis,  chloro- 
form, chloral  hydrate,  or  any  preparation,  compound,  salt,  extract  or  tincture, 
of  Buch  substances,  except  preparations  of  opium  containing  less  than  two 
grains  to  the  fltiid  ounce,  white  precipitate,  red  precipitate,  red  and  green 
iodides  of  mercury,  colchicum,  cantharides,  oxalic  acid,  croton  oil,  sulphate  of 
zinc,  sugar  of  lead,  carbolic  acid,  sulphuric  acid,  muriatic  acid,  nitric  acid, 
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phosphorus,  or  any  preparation,  compound,  salt,  extract,  or  tincture,  of  such 
substances,  without  first  distinctly  labeling  the  bottle,  box,  vessel,  or  package, 
and  the  wrapper  or  cover  thereof  in  which  such  substance  is  contained,  with 
the  common  or  usual  name  thereof,  together  with  the  word  "poison,"  and  the 
name  and  place  of  business  of  the  seller.  Nor  must  [shall]  any  such  sale  be 
made  to  any  person,  unless  it  is  found,  on  due  inquiry,  that  he  is  aware  of  its 
poisonous  character,  and  that  it  is  to  be  used  for  a  legitimate  purpose.  Nor 
must  [shall]  any  person  retail  any  of  such  substances,  unless,  before  deliver- 
ing the  same,  he  makes,  or  causes  to  be  made,  in  a  book  kept  for  that  purpose 
only,  an  entry  stating  the  date  of  the  sale,  the  name  and  address,  of  the  pur- 
chaser, the  name  and  quantity  of  the  substance  sold,  the  purpose  for  which 
it  is  stated  by  the  purchaser  to  be  required,  and  the  name  of  the  dispenser. 
Such  book  must  always  be  open  to  inspection  by  the  proper  authorities.  A 
person  dispensing  any  of  the  snbstances  enumerated  most  ascertain,  by  due 
inquiry,  whether  the  name  and  address  given  by  the  person  receiving  the  same 
are  his  true  name  and  address,  and  for  that  purpose  may  require  such  person 
to  be  identified. 

[Penalty.]  Every  person  who  violates  any  of  the  provisions  of  this  section 
is  gnilty  of  a  misdemeanor,  and  punishable  by  a  fine  not  exceeding  five  hun- 
dred dollars  or  by  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment. 

[Not  to  apply  to  prescriptioiis.]  Nothing  in  this  section  contained  applies 
to  the  prescriptions  of  any  physician  authorized  to  practice  medicine  under  the 
laws  of  this  state. 

History:  Enacted  by  Code  CommtaBfon,  Act  M&rcli  16,  1901,  Stats. 
and  Amdtfl.  1900-1,  p.  453,  act  held  unconstitutional,  Bee  blatory,  f  S, 
ante;  re-enacted  March  22,  1905,  Stata.  and  Amdts.  1906,  p.  765. 

§  348.  MISMANAGEMENT  OF  STEAMBOATS.  Every  captain  or  other 
person  having  charge  of  any  steamboat  used  for  the  conveyance  of  passengers, 
or  of  the  boilers  and  engines  thereof,  who,  from  ignorance  or  gross  neglect,  or 
for  the  purpose  of  excelling  any  other  boat  in  speed,  creates,  or  allows  to  be 
created,  such  an  undue  quantity  of  steam  as  to  burst  or  break  the  boiler,  or  any 
apparatus  or  machinery  connected  therewith,  by  which  bursting  or  breaking 
human  life  is  endangered,  is  guilty  of  a  felony. 

History:     Enacted  February  14,  1872;  amended  March  30, 1S74.  Coda 

Amdts.  1873-4,  p.  431;  by  Code  Commission,  Act  Marcb  16.  1901,  Stats. 

and  AmdtB.  1900-1,  p.  453,  act  held  unconstitutional,  see  history,  }  5, 

ante. 

§349.  MISMANAGEMENT  OF  STEAM  BOILERS.  Every  engineer  or 
other  person  having  charge  of  any  steam  boiler,  steam  engine,  or  other  appa- 
ratus for  generating  or  employing  steam,  used  in  any  manufactory,  railway, 
or  other  mechanical  works,  who  wilfully,  or  from  ignorance,  or  gross  neglect, 
creates,  or  allows  to  be  created,  such  an  undue  quantity  of  steam  as  to  burst 
or  break  the  boiler  or  engine,  or  apparatus,  or  cause  any  other  accident 
whereby  human  life  is  endangered,  is  guilty  of  a  felony. 

History:  Enacted  February  14,  1ST3;  amended  March  30,  1ST4,  Code 
Amdts.  1873-4,  p.  431. 

An  to  FcnoHI  IbJuHpb.  see  Kerr's  Cyc.  Civ.  Code  (Zd  ed.),  1}  4S,  ITOS.  1T14,  1SS3,  IDTl. 
2D9li.   ilOO,  and  notes  thereto. 
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§349a.  FRAUDULENTLY  HISKEPBESENTINO  KIND  OF  LABOR  EM- 
PLOYED IN  PRODUCINO  ARTICLE.  PEMALT7.  Any  person  engaged  in 
the  production,  manufacture,  or  sale  of  any  article  of  mercbandiae  in  this  state, 
who,  by  any  imprint,  label,  trade-mark,  tag,  stamp,  or  other  inscription  or 
device,  placed  or  impressed  upon  such  article,  or  upon  the  cask,  box,  case 
or  package  containing  the  same,  misrepresents  or  falsely  states  the  kind,  char- 
acter, or  nature  of  the  labor  employed  or  used,  or  the  extent  of  the  labor 
employed  or  used,  or  the  number  or  kinds  of  persons  exclusively  employed  or 
used,  or  that  a  particular  or  distinctive  class  or  character  of  laborers  was 
wholly  and  exclusively  employed,  when  in  fact  another  class,  or  character,  or 
distinction  of  laborers  was  used  or  employed  either  jointly  or  in  any  wise 
supplementary  to  sucfa  exclusive  class,  character,  or  distinction  of  laborers  in 
the  production  or  manufacture  of  the  article  to  which  such  imprint,  label, 
trade-mark,  tag,  stamp,  or  other  inscription  or  device  is  affixed,  or  upon  the 
cask,  box,  case  or  package  containing  the  same,  is  guilty  of  a  misdemeanor, 
and  punishable  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  not  less  than 
twenty  nor  more  than  ninety  days,  or  both. 

Htttory:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Atndts.  190D-1,  p.  4G4.  act  held  unconstitutional,  see  i  171a,  ante; 
re-enacted  March  21,'  1905;  Stats,  and  Amdta.  190S;  p.  6G9;Amended 
March  14.  1911,  Stats,  and  AmdU.  1911,  p.  367.  y 

§  340b.  USE  or  REGISTERED  TRADE-MASK  OF  LABOR  UNION,  ETC., 
MISDEMEANOR,  Any  trade  union,  labor  association,  or  labor  organization, 
organized  and  existing  in  this  state,  whether  incorporated  or  not,  which  shall 
have  adopted  and  registered  a  label  or  trade-mark  in  accordance  with  the  pro- 
visions of  section  three  thousand  two  hundred  of  the  Political  Code,  shall 
have  the  exclusive  right  to  the  ownership,  use  and  control  of  such  label  or 
trade-mark,  and  any  person  who,  without  having  an  unrevoked  written  author- 
ity from  such  trade  union,  labor  association  or-  labor  organization,  wilfully 
reproduces,  copies,  imitates,  forges  or  counterfeits,  or  procures  to  be  repro- 
duced, copied,  imitated,  forged  or  counterfeited  such  label  or  trade-mark  with 
intent  to  sell  or  to  assist  other  persons  to  sell,  any  goods  to  which  such  repro- . 
duced,  copied,  imitated,  forged  or  counterfeited  label  or  trade-mark  is  afSxed  as 
having  been  made,  manufactured  or  produced  in  whole  or  in  part  by  labor, 
laborers  or  employees,  members  of  or  allied  or  associated  with  such  trade  union, 
labor  as.sociation  or  labor  organization,  is  guilty  of  a  misdemeanor,  and  pun- 
ishable by  a  fine  of  not  more  than  five  hundred  dollars  or  by  imprisonment  in 
the  county  jail  for  not  more  than  ninety  days,  or  by  both  such  fine  and 
imprisonment. 

History:  Enactment  approved  May  24,  I91S,  Stats,  and  Amdts.  1915, 
p.  eiG.     In  effect  August  8,  191G. 

§  340c.  MISREPRESENTATION  REQABDINa  EMPLOYMENT  OF 
UNION  LABOR,  MISDEMEANOR.  Any  person  engaged  in  the  production, 
manufacture  or  sale  of  any  article  of  merchandise  in  this  state,  or  any  person 
engaged  in  the  performance  of  any  acts  or  services  of  a  private,  public  or 
quasi-public  nature  for  profit,  who  wilfully  misrepresents  or  falsely  states  that 
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members  of  trailes  unions,  labor  as-'^ooiatioDs  or  labor  organizations  were  en- 
gaged or  employed  in  the  manufacture,  production  or  sale  of  such  article  or  in 
the  performance  of  such  acts  or  services,  when  in  fact  labor,  laborers  or  em- 
ployees not  members  of  trades  unions,  labor  associations  or  labor  organizations 
were  exclusively  used  in  the  manufacture,  production  or  sale  of  such  articles 
or  in  the  performance  of  such  acts  or  service,  shall  be  guilty  of  a  misdemeanor, 
and  punishable  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  for  not  more  than  ninety  days,  or  by  both  such  fine  and 
Imprisonment. 


§  3S0.  COUNTERFEITINa  OF  TBADE-MAKKS.  Every  person  who 
wilfully  reproduces,  copies,  imitates,  forges,  or  counterfeits,  or  procures  to 
be  reproduced,  copied,  imitated,  forged,  or  counterfeited,  any  trade-mark 
usually  affixed  by  any  person  to  his  goods,  which  has  been  duly  recorded  in 
the  office  of  the  secretary  of  state,  or  with  the  commissioner  of  patents  in 
the  United  States  patent  office,  or  any  label  or  brand,  composed  in  whole  or 
in  part  of  a  reproduction  of  said  trade-mark,  or  who  affixes  the  same  to 
goods  of  essentially  the  same  descriptive  properties  and  qualities  as  those 
referred  to  in  the  registration  of  such  trade-mark,  with  intent  to  pass  off, 
or  to  assist  other  persons  to  pass  off,  any  goods  to  which  such  reproduced, 
copied,  imitated,  forged,  or  counterfeited  trade-mark,  or  label,  or  brand  is 
affixed,  or  intended  to  be  affixed,  as  the  goods  of  the  person,  firm,  company, 
or  corporation  owning  the  said  trade-mark,  is  guilty  of  a  misdemeanor. 

HItlory;     Enacted  February  14,  1S72,  based  on  Act  Marcb  3,  1863, 

Stats.  1SB3.  n.  33:   amended   Maich   10,   18SS.  Stats,  and  AmdU.  1SS5, 
p.  57;  March  27,  1897,  StatB.  and  AindtH.  1897,  p.  312. 


I11TT2,  ms,  and  notes. 

§361.    SALE  or   GOODS  UNDER   COUNTERFEITED  TRADE-MARE. 

Every  person  who  sells,  or  keeps  for  sale,  or  manufactures  or  prepares,  for 
the  purpose  of  sale,  any  goods  upon  or  to  whitjh  any  reproduced,  copied, 
imitated,  forged,  or  counterfeited  trade-mark,  or  label,  or  brand,  composed 
in  whole  or  in  part  of  such  a  reproduced,  copied,  imitated,  forged,  or  coun- 
terfeited trade-mark,  has  been  affixed,  after  such  trade-mark  has  been  re- 
corded in  the  office  of  the  secretary  of  state,  or  with  the  commissioner  of 
patents  in  the  United  States  patent  office,  intending  to  represent  such  goods 
as  the  genuine  goods  of  the  person,  firm,  company,  or  corporation  owning 
the  said  trade-mark,  knowing  the  same  to  be  reproduced,  copied,  imitated, 
forged,  or  countfrf cited,  is  guilty  of  a  misdemeanor, 

HIatory:     Enacted  February  14,  ISTZ,  based  on  Act  March  3,  18S3, 

Stats.   1853.  p.  33:    amended  March   10,  1885,  Stats,  and  Amdts.   1885, 

p.  57;  March  27,  1897,  Stats,  and  Anidts.  1897,  p.  213. 

A*  m  vrnmntr  •<  icmilnencw  of  Iradp-       Kerr's   Cyc.   Civ.   Coda    (2d   ed.).    f  ITT:,    and 
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§35111.    FALSELY  BEPRESENTINa  GOODS  KEPT  FOB  SALE.     Any 

person  who  sellfl,  attempts  to  sell,  offers  for  sale  or  assists  id  the  sale  of  any 
goods,  product  or  output,  and  who  wilfully  and  falsely  represents  such  goods, 
product  or  output  to  be  the  goods,  product  or  output  of  any  dealer;  manu- 
facturer or  producer  other  than  the  true  dealer,  manufacturer  or  producer,  or 
any  member  of  a  firm  or  any  officer  of  a  corporation,  who  knowingly  permits 
any  employee  of  such  firm  or  corporation  to  sell,  offer  for  sale  or  assist  in 
the  sale  of  any  goods,  product  or  output  or  to  falsely  represent  such  goods, 
product  or  output  to  be  the  goods,  product  or  output  of  any  dealer,  manu- 
facturer or  producer,  other  than  the  true  dealer,  manufacturer  or  producer,  is 
guilty  of  a  misdemeanor  and  punishable  by  a  fine  of  not  less  than  fifty  dollars 
or  more  than  three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for 
not  less  than  twenty  or  more  than  ninety  days,  or  both ; 

[Written  consent.]  provided,  however,  that  this  section  shall  not  apply  to  any 
person  who  sella  or  offers  for  sale  under  his  own  name  or  brand  the  product  or 
output  of  another  manufacturer  or  producer  with  the  written  consent  of  such 
mp-nufaeturer  or  producer. 


§362.  DEFIHITION  OF  THE  PHRASE  "  COUNTEBFEITED  TBADE- 
MAEKS,"  ETC.  The  phrases  "forged  trade-mark"  and  "counterfeited 
trade-mark,"  or  their  equivalents,  as  used  in  this  chapter,  include  every 
alteration  or  imitation  of  any  trade-mark  so  resembling  the  original  as  to  be 
likely  to  deceive. 

History:     Enacted  February  14,  1ST2, 

§363.  "TRADE-HA&K"  DEFINED.  The  phrase  "trade-mark."  as 
nsed  in  the  three  [four]  preceding  sections,  includes  every  description  of 
word,  letter,  device,  emblem,  stamp,  imprint,  brand,  printed  ticket,  label,  or 
wrapper  usually  affixed  by  any  mechanic,  manufacturer,  druggist,  merchant, 
or  tradesman,  to  denote  any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other  than  any  name,  word,  or  expression 
generally  denoting  any  goods  to  be  of  some  particular  class  or  description. 

L  (41*  New  York 

§  354.  HAVING  IN  POSSESSION  OB  USING  CASKS,  ETC.,  BEABING 
TBADE-HABS.  £very  person  who  has  in  his  possession,  or  who  uses  any 
cask,  bottle,  vessel,  case,  cover,  label,  brand,  or  other  thing  bearing,  or  having 
in  any  way  connected  with  it,  the  trade-mark  of  another,  which  has  been 
duly  recorded  in  the  office  of  the  secretary  of  state,  or  with  the  commissioner 
of  patents  in  the  United  States  patent  office,  or  the  trade  name  of  another, 
for  the  purpose  of  diaposing  of  any  article  other  than  that  which  such  cask, 
bottle,  vessel,  case,  cover,  label,  brand,  or  other  thing  originally  contained, 
or  is  connected  with  by  the  owner  of  such  trade-mark  or  trade  name,  with 
intent  to  deceive  or  defraud,  is  guilty  of  a  misdemeanor. 

Hiatory:    Enacted  February  14,  1872,  founded  on  I  6  Act  April  3, 

1SG3,  Stats.  18G3.  p.  1G6:  amended  March  27,  1S9T,  StaU.  and  Amdts. 

1897,  p.  213. 
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§3541/2.  UNLAWFUL  USE  or  TBADE-MABKS.  Every  person  who  «-il- 
fiilly  sells,  or  traffics  in  any  cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or  other 
package  bearing  the  duly  filed  trade-mark  or  came  of  another,  printed, 
branded,  stamped,  engraved,  etched,  blown,  or  otherwi3e  attached  or  produced 
thereon,  or  refills  any  such  cask,  keg,  bottle,  vessel,  siphon,  can,  ease,  or  other 
package  with  intent  to  defraud  the  owner  thereof,  without  the  consent  of 
the  owner  thereof,  or  unless  the  same  shall  have  been  purchased  from  the 
owner  thereof,  is  guilty  of  a  misdemeanor. 

HIalory:     Enacted  March  14,  1S99.  State,  and  Amdts.  1899,  : 


DEFACEMENT  OF  TRADE-MABKS.  Every  person  who  shall 
wilfully  deface,  erase,  obliterate,  cover  up,  or  otherwise  remove,  destroy,  or 
conceal  the  duly  filed  trade-mark  or  name  •of  another,  printed,  branded, 
stamped,  engraved,  etched,  blown,  impressed,  or  otherwise  attached  to,  or 
produced  upon  any  cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or  other 
package,  for  the  purpose  of  selling  or  trafficking  in  such  cask,  keg,  bottle, 
vessel,  siphon,  can,  case,  or  other  package,  or  refilling  such  cask,  keg,  bottle, 
vessel,  siphon,  can,  case,  or  other  package  with  intent  to  defraud  the  owner 
thereof,  without  the  consent  of  the  owner,  or  unless  the  same  shall  have  been 
purchased  from  the  owner,  is  guilty  of  a  misdemeanor, 

Hiatory:     Enacted   Marcb   9,   1899,   Stata.   and   Amdts.   1899, 


§356.  DEFACING  MABKS  UPON  WRECKED  PK0PERT7  AND  DE- 
8TB0YIN0  BILLS  OF  LADINO.  Every  person  who  defaces  or  obliterates 
the  marks  upon  wrecked  property,  or  in  any  manner  disguises  the  appear- 
ance thereof,  with  intent  to  prevent  the  owner  from  discovering  its  identity, 
or  who  destroys  or  suppresses  any  invoice,  bill  of  lading,  or  other  document 
tending  to  show  the  ownership,  is  guilty  of  a  misdemeanor. 
Hiitory:     Enacted  February  14,  1872. 

An  to  nrcckB  aad  vrreckcd  propertr,  see  Kerr's  Cyc.  Pol.  Coda   (2d  ed.),   ][  2403   et  teq., 

§356.     DBF ACINO  MABKS  UPON  LOGS,  LUHBEB,  OS  WOOD.     Every 
person  who  cuts  out,  alters,  or  defaces  any  mark  made  upon  any  log,  lumber, 
or  wood,  or  puts  a  false  loark  thereon  with  intent  to  prevent  the   owner 
from  discovering  its  identity,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14.  1872. 

§357.  OHANGXNG  OB  DEFACING  MABKS  OB  BRANDS  ON  DOMES- 
TIC ANIMALS.  PENALTY.  Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  colt,  jack,  jennet,  mule,  bull, 
ox,  steer,  cow,  or  ealf  belonging  to  another,  with  intent  thereby  to  8tei>I  the 
same,  or  to  prevent  identification  thereof  by  the  true  owner,  is  punishable  by 
imprisonment  in  the  state's  prison  for  not  less  than  one  nor  more  than  five 
years. 

History:  ETiactPd  Feltniary  14. 1872,  founded  on  i  65,  Criminal  Prac- 
tice Act.  Stats.  1S50,  p.  235;  smended  March  IS,  1901,  Stats,  and  Amdts. 
19001,  p.  329. 
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BBANDS,  ETC.,  ON  DOMESTIC  ANl- 
MALB—CHANGING,  ETC. 

1.  Construction  of  Bection — As  to  design. 

2.  Evidence — Intent — Verdict. 

3.  PiaciDg  mark  or  brand  upon  animal,  felony, 

4.  Prior  trial  for  larceny — No  bar. 

5.  Same — Same — Judgment  of  dismiwaL 

6.  Slitting  eara  of  colt. 

7.  Same — Effect — Chai^  to  jury. 

.  ].  Coutnetlra  ot  acctlVB— Aa  to  dulsB. 
—Section  was  deslKned  to  protect  Owners 
ot  anlmalH,  by  maklnR  It  crime  for  one  to 
In  any  way  mark  the  animal  of  another, 
with  Intent  thereby  to  prevent  IdenttHcatlon 
by   owner,  and  meaning   of  word   "marks." 


9ed    in 


2.     Evldnee  —  Aa    to    iBlcat  —  \rw4Met. — 

Where,  upon  trial,  under  this  section,  lor 
marking  colt  and  allttlng-  Its  ears  for  pur- 
pose of  preventing  Its  Identltlcatlon  by  Its 
owner,  there  was  evidence  that  defendant 
knew  at  time  to  whom  colt  belonKed.  ver- 
dict of  conviction  will  not  be  disturbed  on 
ground  tbat  no  Intent  was  shown  to  pre- 
vpnt  Identlflcatlon  ot  animal. — People  t, 
Strombeck,  14E  Cal.  110,  114,  T8  Pac    472. 

S.  PlaelHK  Hark  or  brand  npoa  any  ■■■- 
nal  named  In  this  section,  with  intent  to 
steal  same,  or  to  prevent  Identlflcatlon 
thereof  by  true  owner.  Is  felony,  and  sub- 
ject to  punishment  as  provided  In  section, 
whether  mark  so  placed  thereon  ta  such 
that  it  might  be  legally  adapted  as  mark, 
under  provisions  of  Political  Code.— People 
V.  Strombeck,  145  Cal.  110,   112,  78  Pac.  472. 

4.  Prior  trial  tor  lareeny — N«  bar.— It  Is 
no  defense  to  prosecution  under  thle  section, 
that  defendant  had  theretofore  been  duly 
tried  upon  Information  charging  him  with 
larceny  of  same  cattle  for  which  he  was 
now  being  tried  tor  altering  and  defacing 
their  marks  and  brands,  and  that  at  auch 


former  trial  tor  larceny  same  evidence  was 
used  by  prosecution  concerning  alteration 
of  marks  and  brands  of  cattle  In  question 
as  was  presented  by  prosecution  In  trial 
under  this  section,  said  former  trial  having 
resulted  In  disagreement  of  the  Jury,  and 
their  subsequent  dismissal  on  motion  ot  the 
prosecuting  attorney. — People  v.  Kerrlck, 
144  Cal.  4S,  47,  77  Pac.  711. 

B.     SaBe — Saaie — JadKmeat    ot    dtsnlaaal. 
—Prosecution,  under  this  section,  for  alter- 

tain  cattle,  with  Intent  to  steal  the  cattle 
and  prevent  Identlflcatlon  thereof,  is  not 
barred  by  Judgment  of  dismissal,  on  motion 
of  district  attorney.  In  former  trial  for 
stealing  same  cattle,  where  evidence  was 
same  as  In  latter  trial;  nor  was  It  neces- 
sary, where  lormer  ease  was  merely  dis- 
mlBSed  on  motion,  to  set  aside  such  previous 
Judgment  of  dlemlssal,  before  court  would 
be  authorized  to  entertalii  subsequent  pro- 
secution under  this  section,- People  v.  Ker- 
rlck, 144  Cal.  tS,  47,  77  Pac.  111. 

9.  Sllttlav  ears  of  ealt.~PerBOn  slitting 
ears  ot  colt  belonging  to  anolher.  with  In- 
tent thereby  to  prevent  identlflcatlon 
ttiereof  by  true  owner.  Is  guilty  ot  felony, 
1,  and  It  Is  Immaterial  that 


nark   plac 

isually    adopted    for 


473. 

T.      Saae  ■ 


t  of 
:    of    Indicating 


>   Imrr.- 


—  Charge 

prosecution,  under  this  section,  tor  marking 
and  slitting  ears  of  a  colt,  a  charge  ttiat  the 
Jury  must  be  convinced  by  the  evidence,  be- 
yond reasonable  doubt,  that  the  slitting  of 
the  horse's  ears  was  such  a  marking  of  an 
animal  as  might  prevent  Identlflcatlon 
thereof  by  true  owner,  held  Co  be  correct. 
and  as  liberal  an  Instruction  In  regard  to 
character  of  mark  as  defendant  was  entitled 
to. — People  V.  Strombeck,  14S  Cal.  110,  115, 
78  Pac.  4T2. 

§3571/2-  CHANGING  OB  DEFACING  BBANDS  ON  DOMESTIC  ANI- 
MALS, A  MISDEMEANOB.  Every  person  who  marks  or  brands,  alters  or 
defaces  the  mark  or  brand  of  any  sheep,  goat,  hog,  shoat,  or  pig  belonging  to 
another,  with  intent  thereby  to  steal  the  same,  or  to  prevent  identification 
thereof  by  the  true  owner,  is  guilty  of  a  misdemeanor. 

Hlatory:     Enacted  March  18,  1901,  Stats,  and  Amdts.  1900-1,  p.  327. 

§358.  FBAUDS  IN  APFAIBS  OF  SPECIAL  PABTNEB8HIF.  Every 
member  of  a  special  partnership  who  commits  any  fraud  in  the  affairs  of 
the  partnership,  is  guilty  of  a  misdemeanor. 

Hlatory:     Enacted  Febrnary  H,  1872. 
Aa  ta   special  vartaersklii.  Bee   Kerr's   Cyo,    Civ.  Code  {2d  ed.),  11 1477  et  aeq.,  and  notes. 

§359.  OONTBACTINQ  OB  SOLEMNIZING  INCESTUOUS  OB  FOR- 
BIDDEN MABRIAGES.     Every   person  authorized   to   solemnize   marriage. 
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who  wilfully   and  knowingly  solemnizes  any  incestuoas  or  other  marriage 
forbidden  by  law,  is  punishable  by  fine  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 
less  than  three  months  nor  more  than  one  year,  or  by  both. 
Hlitory:     Eoacted  February  14,  1872. 
1.     S»l»HBlBiiic       forblddcB       atarrUise.—       see  Kerr's  Cyc.  ClT.  Code  (Id  ed.},  t  59.  and 


rlage,   who  wilfully   solemnlzea  a   marriage  Ae  to  psBlnhBicat  af  partfra 

forbidden    by    law.    Is    guilty    of    a    misde-  ■urrlncc,  ae^,  ante,  |  tSS,  and 

meanor. — Sharon  v.  Sharon.  TG  Cal.  1,  12,  1*  As  i*  wko  mar  HieBiilBc  ■ 

Pac.  345.  Kerr's    Cyc.    ClT.    Code    (Id    ec 


§  360.  PERFOBMnra  HAKKIAGE  CEBEMOHY  BEFORE  LICENSE  IS 
PAESENTED.  Every  person  authorized  to  solemnize  any  marriage,  who 
solemnizes  such  marriage  without  first  being  presented  with  the  marriage 
license,  as  required  by  section  seventy-two  of  the  Civil  Code  of  this  state,  or 
who  wilfully  makes  a  false  return  of  any  marriage  or  pretended  marriage  to 
the  recorder; 

[Failure  to  record  license  and  marriage  certificate — False  record  of  mar- 
rlagfl  retom.]  Or  who,  having  solemnized  a  marriage,  fails  for  more  than 
thirty  days,  to  file  with  such  recorder  the  marriage  license  with  the  certifi- 
cate indorsed  thereon,  as  required  by  sections  seventy-three  and  seventy-four 
of  the  Civil  Code  of  this  state;  and  every  person  who  wilfully  makes  a 
false  record  of  any  marriage  return,  is  punishable  as  provided  in  the  preceding 
section. 

Hi*tory:  Enacted  Februarr  14.  18T2,  founded  on  !  II,  Act  April  22. 
ISSO,  Stats.  ISEO,  p.  426;  amended  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  464,  act  held  uncoDstitutlonal,  see 
histoiy.  S  &.  ante:  amendment  re-enacted  March  21,  1905,  Stats,  and 
AmdtB.  1905,  p.  669. 


1.     FhI-f  retun 

I  of  Barriase.— Every  per- 

■■rrlaKe, a«B  Kerr's 

Cyc.  Civ.  Code    (2d  ed.) 

.  9  73,  and  note. 

wilfully  makes  fa 

la    BUllty     o(     a 

see  Kerr'a  Cyc.  Civ.  Co. 

ie  (2d  ed.),  {  74,  and 

Sharon,  75  Cal.  1, 

il,  IS  Fac.  3tb. 

§  361.     CRUEL  TREATMENT  OF  LUNATICS,  ETC.    Every  person  guilty 
of  any  harsh,  cruel,  or  unkind  treatment  of,  or  any  neglect  of  duty  towards, 
any  idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  J4,  1872. 

§  362.    REFUSING  TO  ISSUE  OR  OBEY  WRIT  OF  HABEAS  CORPUS. 

Every  officer  or  person  to  whom  a  writ  of  habeas  corpus  may  be  directed,  who, 
after  service  thereof,  neglects  or  refuses  to  obey  the  command  thereof,  is 
guilty  of  a  misdemeanor. 


§363.  REOONFININa  PERSONS  DISCHARGED  UPON  WRIT  OF 
HABEAS  'CORPUS.  E^ery  person  who,  either  solely  or  as  member  of  a 
court,  knowingly  and  unlawfully  recommits,  imprisons,  or  restrains  of  his 
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liberty,  for  the  same  cause,  any  person  who  has  been  discharged  upon  a  writ 
of  habeas  corpus,  is  guilty  of  a  misdemeanor. 

a  Act  AprU  20,  1850. 

Ab  (o  lalw  ImprUamant,  see,  aate,  |  tJS.  Ab  to   writ   <if    hafcraa    caFvoa,    aed,    post. 


§384.  COHC£AIJNa  FEESONS  ENTITLED  TO  BENEFIT  OF  HABEAS 
OOBPUS.  Every  person  having  in  his  custody,  or  under  his  restraint  or 
power,  any  person  for  whose  relief  a  writ  of  habeas  corpus  has  been  issued, 
who,  with  the  intent  to  elude  the  service  of  such  writ[,]  or  to  avoid  the  effect 
thereof,  transfers  such  person  to  the  custody  of  another,  or  places  him  under 
the  power  or  control  of  another,  or  conceals  or  changes  the  place  of  his  con- 
finement or  restraint,  or  removes  him  without  jurisdiction  of  the  court  or 
judge  issuing  the  writ,  is  guilty  of  a  misdemeanor. 

HIatory:     Enacted  February  14,  1872,  touuded  on  !  39,  Act  April  20, 
1S60,  State.  ISEO,  p.  337. 
Aa  1«  writ  af  kakena   eorpu,  lae,   post,   II  14TS  et  leq,,  and  notes. 

§36S.  INNKEEPERS  AND  CABRIEBS  BEFUSINa  TO  RECEIVE 
QUESTS  AND  PASSENQERS.  Every  person,  and  every  agent  or  officer  of 
any  corporation  carrying  on  business  as  an  innkeeper,  or  as  a  common  carrier 
of  passengers,  who  refuses,  without  just  cause  or  excuse,  to  receive  and  enter- 
tain any  guest,  or  to  receive  and  carry  any  passenger,  is  guilty  of  a  mis- 
demeanor. 

History:  Enacted  Fsbruary  14,  1872;  amended  by  Code  Commlaalon, 
Act  March  16.  1901,  State,  and  Amdta.  1900-1,  p.  451,  act  held  unconetl- 
tutlonal,  Bee  history,  i  6,  ante. 

Aa   to   esmBOB    Mnlrn,    aea    Kerr'a    Cyc.  As    to    iBBkecprn,    see    Kerr's    Cyc.    Civ. 

Civ.  Code    (2d  ed.),   i;  21ES.Z13Z.  &iid  notea.  Code    (Zd    ed.),    jl  18G»-1S6J.    and    notes. 

§366.     OOUNTERFEITINO  QTTICKSILVER  STAMPS.    Every  person  who 
counterfeits,  or  who  wilfully  uses  the  counterfeited  seal  or  stamp  of  any  person 
engaged  in  manufacturing  or  selling  quicksilver,  is  guilty  of  a  felony. 
History;     Enacted  February  14,  1ST2. 

As     t«     rOBBteTtcltlBar    tTBdc-HBrka,     see.  As     to     arlllBc     k»o4m     wltk     coBBterCcIt 

ante,  I  S49,  and  note.  trBdr-Hark,  see,  ante,  I  3S0,  and  note. 

g  307.  SELUNO  DEBASED  QUICKSILVER.  Every  person  who  wilfully 
sella,  or  offers  for  sale  as  pure,  any  debased  or  adulterated  quicksilver,  is 
guilty  of  a  misdemeanor. 

History:     Enacted  February  14,  1S72, 

§367a.  UNAUTHORIZED  USE  OF  DRAMATIC  OB  MUSICAL  OOHPa 
■  SITIONS.  PENALTY.  Any  person  who  causes  to  be  publicly  performed  or 
represented  for  profit  any  unpublished  or  undedicated  dramatic  composition 
or  dramatic-musical  composition,  known  aa  an  opera,  without  the  consent 
of  its  owner  or  proprietor,  or  who.  knowing  that  such  dramatic  or  musical 
composition  is  unpublished  or  undedicated,  and  without  the  consent  of  its 
owner  or  proprietor,   permits,  aids,   or   takes  part   in   such   a  performance 
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or  representation,  or  who  sells  a  copy  or  a  substaDtial  copy  of  any  unpub- 
lished, undedieated  or  copyrighted  dramatic  composition  or  musical  or 
dramatic-musical  composition,  known  as  an  opera,  without  the  consent  of  the 
author  or  proprietor  of  such  dramatical  or  dramatic-musical  composition 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined 
not  less  than  fifty  dollars,  and  not  more  than  three  hundred  dollars,  or  be 
imprisoned  for  not  less  than  thirty  days  [njor  more  than  three  months,  or 
both  such  fine  and  imprisonment. 

HIatory:     Enacted  March  18,  1905,  Stata.  and  Arndts.  1905,  p.  248. 

§367b.  HAZIKG  A  MISDEHEANOB.  Whosoever  being  a  student,  or 
being  a  person  in  attendance  at  any  public,  private,  parochial,  or  military 
school,  college,  or  other  educational  institution,  conspires  to  haze  or  engages 
in  haling  or  commitfs]  any  act  that  injures,  degrades  or  disgraces,  or  tends 
to  injure,  degrade,  or  disgrace  any  fellow  Student  or  person  attending  such 
institution  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  shall  be 
fined  not  leas  than  fifty  nor  more  than  five  hundred  dollars,  or  imprisoned  in 
the  county  jail  not  more  than  six  months,  or  both. 

History:     Enacted  March  22,  1907,  Stata.  and  Amdte.  1907,  p.  gS8, 
Kerr's  Stata.  and  Amdta.  1906-7.  p.  524. 

I.    The  Kaaic  of  "rmaM,"  a  Icind  of  horse-       lor   damages. — See   Martey   v.   Whitman.   9G 
play  rrequentlr  etiKagred  In  by  puplla,  comeg        Mich.    236.   SO  1..   R.  A.   5S,   3E    Am,   St.    Rep. 
within   the  Inhibitions  of  tho  above  section,        SR8.   G4  N.    W.   783. 
and  where  the  pupil  voluntarily  indulges  In 
such   danKerous   practice   or  sport,    In   addi- 
tion   to    liability   for   the   crime   under   the 
above   section  he  Is  liable  to   a  civil  action        i2«. 

§367c.  AUTOMOBILE,  ETC.,  DBIVEB  IN  COLLISION,  DUTY  OE. 
PENALTY.  "Whenever  an  automobile,  motorcycle,  or  other  motor  vehicle  or 
any  vehicle  whatsoever,  regardless  of  the  power  by  which  the  same  may  be 
propelled  or  drawn,  strikes  any  person,  or  collides  with  any  vehicle  contain- 
ing a  person,  the  driver  of,  and  all  persons  in,  such  automobile,  motorcycle  or 
other  motor  vehicle,  or  other  vehicle,  who  have  or  assume  authority  over  such 
driver,  shall  immediately  cause  such  automobile,  motorcycle,  or  other  motor 
vehicle,  or  other  vehicle,  to  stop,  and  shall  render  to  the  person  struck,  or 
to  the  occupants  of  the  vehicle  collided  with,  all  necessary  assistance  including 
the  carrying  of  such  person  or  occupant  to  a  physician  or  surgeon  for  medical 
or  surgical  treatment,  if  such  treatment  be  required,  or  if  such  carrying  is 
requested  by  the  person  struck  or  the  occupant  of  the  vehicle  struck;  and 
such  driver,  and  person  having  or  assuming  authority  over  such  driver,  shall 
further  give  to  the  occupants  of  such  vehicle  or  person  struck,  the  number 
of  such  automobile,  motorcycle,  or  other  motor  vehicle,  or  other  vehicle,  if 
the  same  have  a  number,  together  with  the  name  and  address  of  the  driver 
of  such  automobile,  motorcycle  or  other  motor  vehicle,  or  other  vehicle,  also 
the  name  of  the  owner  thereof  and  the  name  of  the  passenger;  or  passengers 
not  exceeding  five  in  each  automobile,  motorcycle,  or  other  motor  vehicle,  or 
other  vehicle  at  the  time  of  such  striking  or  collision.  Any  person  violating 
any  of  the  provisions  of  this  section  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  five  years  or  in  the  county  jail  not  exceeding  on« 
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year,  or  by  fine  not  exceeding  five  thousaDd  dollars,  or  by  both  such  fine  and 

imprisonment. 

Hittory:  Enacted  Febniaiy  17,  1911,  State,  and  Amdta.  1911.  p,  62; 
unended  May  22,  1913,  SUte.  and  Amdta.  1913,  p.  21S.  In  affect  Au- 
gust 10,  1913. 


AUTOMOBILE— COLLISION— DUTY  OF 
DRIVER. 

1.  As  to  eonBtruction  of  Bection — In  uod- 

nectiou  wttb-  B^tion  20,  ante. 

2.  Same — Not  in  conflict  ttitti  Uotor  V»- 

hide  Act  of  1913. 

3.  Same — Repealed  in  pa  A,  only. 

4, 5.  Same — Purpose  of  ameudment  of  1S13. 
6,7.  Ai   to   Eonstitutionalitj — Bearing   wit- 
ness against  self. 

8.  Disclosnre  of  identity  by  driver. 

9.  Fleeing  regarded  as  evidence  of  guilt. 

10.  Indictment  or   information — Objection 

to— Absence  of  demurrer. 

11.  Knowledge  of  accident  or  injury — Ne- 

cessity of. 
12, 13,  Belf-ineriminating  evideace  —  Automo- 
bile, etc..  driver  required  to  stop  and 
disclose  ilia  identity,  etc. 

Ab  to  koailclde  !■  neKllscmt  opcntloa  of 
an  aa(OB*Mle,  see  notes,  30  L..  R.  A.  <N.  S.) 
4ES.  3S  U  R.  A.   (N.  S.)   iOl.  I^  R.  A.  1918B, 

I.  A>  t*  coaatnctloB  of  acctlon — In  COB- 
■cetloB  with  mteilan  30,  ante. — ConatruInK 
section  It  Is  to  be  read  In  connecllon  with 
aectlon  29.  ante,  and  the  latter  section  must 
ba  read  Into  the  above  section. — People  ». 
Fodera.  »i  Cal.  App.   S,  1S4   Fsc.   22. 

a.  Sane— Aa  Bat  eanaiellar  "'«*  Motor 
Vehicle  Act  ^t  1«1S  (Stats,  and  Amdta.  1913, 
p.  SBS,  2  Hennlnff'H  Qaneral  Laws  (33  ed.), 
p.  ...).  the  latter  act  being  silent  upon  the 
subject  of  the  duty  of  stopplnu  and  render- 
Ins  aid  In  ease  of  collision.— People  v.  Fin- 
ley.  27  CaL  App.  181,  S96,  149  Pac.  779. 

S.  Sane— Repealed  la  pari,  saly. — The 
provisions  of  section  SflTc  ot  the  Penal  Code, 
which  denounce  as  a  felony  the  wilful  fall~ 
ure  of  the  driver  ot  an  automobile  collldInK 
with  another  vehicle  to  stop  and  render  as- 
sistance to  a  peraon  who  may  have  been  in- 
jured by  the  collision,  and.  If  required,  to 
rarry  such  peraon  to  a  physician  or  surgeon 
for  medical  or  surgical  treatment,  were  not 
repealed  by  the  Motor  Vehicle  Act  of  1»13, 
which  went  Into  effect  some  Ave  montha 
subsequently  to  the  time  when  aueh  section 
became  law,  but  only  those  provisions  of 
such  section  were  repealed  which  denounce 
as  a  felony  the  failure  of  the  driver  under 
such  clrcumatances  to  stop  and  give  his 
name  and  address  and  the  number  of  hie 
automobile,  which  by  auch  act  were  reduced 
lo  the  Brade  of  a  mlademeanor. — People  v. 
FInley.  27  Cal.  App.  191,  H9  Pac.  779. 

4,     snBc Porpoee   at   the   aaieadncat    of 

1913  Is  to  obviate  the  objection,  on  consti- 


tutional grounds,  to  the  act  of  1911. — Peo- 
ple T.  Plnley,  S7  CaL  App.  291,  149  Pac.  779. 

As  to  conatltutlonal  objection  to  original 
act,  see  par.  I,  this  note. 

E.  Similar  laws  have  been  enacted  In 
other  states  and  their  constltutlonallly  Up- 
held, e.g.,  Missouri  act.— Bz  parte  Kneedler. 
143  Mo.  632,  147  S.  W.  983,  7G  CenL  I..  J.  IZG 
(Editorial  note). 

«.  Aa  to  coaetltatloaalltT— BnrlBK  wlt- 
■caa  BCalasI  aelf.^ — Act  as  It  originally  stood 
held  unconstitutional  by  Judge  Bledsoe  In 
case  of  People  v.  Hendee.  et  al.,  superior 
court  of  San  Bernardino  County,  In  opinion 
handed  down  on  July  31,  1911,  on  the  ground 
that  the  act  exempts  the  drivers  of  vehicles 
not  motor-driven.  The  court  recoKnIies  aa 
a  natural,  distinctive  and  constitutional 
class  "Joy  riders"  and  "speed  maniacs,"  but 
holds  that  the  legislature  should  have 
alngled  out  and  dealt  with  them  In  auch 
manner  as  may  have  been  proper.  "Drlv- 
vehicles, 


with 


I   ln( 


vlduala  comprising  such  claaa 
says,  and  does  not  restrict  the  term  "Joy 
riders"  to  apply  only  to  automobile  speed  ■ 
maniacs,  but  to  drivers  and  occupants  of 
any  kind  of  a  vehicle,  IE  being  possible  to 
take  a  "Joy-ride"  In  a  horae-drawn  vehicle 
aa  well  as  In  an  automobile. 

7.  Conatitutlonallly  of  aectlon  la  upheld 
on  the  ground  that  It  doea  not  compel  the 
accused  to  give  testimony  aKalnst  himself. 
—People  T.  Dlller.  24  Cal.  App.  791,  149  Pac. 
797;  People  v.  Fodera,  tt  Cal.  App.  g,  184 
Pac.  32;  Ex  parte  Kneedler.  243  Uo.  62S. 
Ann.  Caa.  1913C,  923,  40  L.  R.  A.  (N.  S.> 
822,  147  8.  W.  983;  People  v.  Roaenhelmer, 
289  N.  T.  lis,  Ann.  Caa.  1915A,  IGl,  48 
L.  R.  A.  (N.  8.)  977,  102  N.  E.  SSO.  reverelnK 
7  Misc.  (N.  T.)  433.  128  N.  T.  8upp.  1093, 
25  N.  T.  Cr,  Rep.  368,  and  146  App.  Div. 
(K.  y.)  878.  130  N.  Y.  Supp.  G44. 

Bee  pars.  11  and  13,  this  note. 

See,  alao,  notes  Ann.  Caa.  19UC,  92B;  Ann. 
Caa  191GA,  165;  Ann.  Cas.  1917B,  G8B;  40 
K  B.  A.   (N.  S.)   622. 

8.  DlBcloanre  ef  tdeatltr  by  driver  Is  not 
evidence  of  guilt,  but  rather  ot  Innocence.- 
People  V.  Diller;  24  Cal.  App.  799,  802,  142 
Pac.  797,  approving  and  adopting  the  doc- 
trine In  f.x  parte  Kneedler,  241  Mo.  632. 
Ann.  Caa.  1913C,  923,  40  L.  R.  A.  (N.  8.)  622. 
147  8.  W.  983. 

S.  Fllgbt  resarded  as  evideace  ef  millt. 
although  In  the  majority  of  Instances  the 
accidents  denounced  are  free  from  culpa- 
bility under  the  statute. — Id. 

UK  iBdlctmeat  or  la  forma  I  Id  a— Oh  J  eel  Ian 
to — Abseace  of  denarrer. — Where  an  Infor- 
mation charges  both  offenses  under  the  code 
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■ectlon,  and  no  demurrer  1h  Interposed  by 
the  detendKnt  thereto,  tie  will  not  be  heard 
to  complain  on  appeal  that  the  Informatlan 
charged  both  a  misdemeanor  and  a  felony. — 
People  V.  Flnley,  20  Cal.  App.  710,  119  Pac. 
7T9, 

11.  KnswIedKc  of  Beeldciit  nr  iBlarr  on 
the  part  of  the  party  accused  Is  essential  to 
brlns  him  within  the  provisions  and  penalty 
of  the  above  sect  Ion.— People  v.  Curtis.  2iT 
N.  Y.  304,  Ann.  Cas.  ISITE,  G86.  IIZ  N.  E.  64. 

Bee,  also,  note  Ann.  Cas,  1117E.  GtO. 

IX.  Brlf'taeriB I ■■(■■(  evidence— A«t»ai*- 
blle,  etc.,  drfTCTB  rrqalred  to  atop,  dlacloK 
IdcHtlty,  etc. — In  New  York  the  highway  law 
provides  that  "Any  person  operatlns  a 
motor  vehicle,  who.  knowing  that  Injury 
has  been  caused  to  a  person  or  property  due 
to  the  culpability  of  aald  operator  or  to  ac- 
cident, leaves  the  place  of  said  Injury  or 
accident  without  stopping  and  giving  his 
name,  residence,"  etc.,  "shall  be  guilty  of  a 
felony."  Under  this  law  one  Rosenhelmer 
was  Indicted  for  a  violation  of  this  provi- 
sion, and  demurred  to  the  Indictment  on  the 
ground  that  It  was  unconetllutlonal,  as  be- 
ing  In   violation   of   the   provision 


vehicle 


r  of  the 


lall    I 


jelled   In 


criminal 
lell.     This 


demurrer 

{People  V,  Rosenhelmer.  7  Misc.  (N.  y.)  4J3, 
36  N.  Y.  Cr.  Hep.  !«.  12S  N.  Y.  Supp.  10»3), 
and  on  appeal  the  decision  was  sustained 
by  the  appellate  division  (140  App.  Div.  875. 
130  N.  Y.  Supp.  G44>.  The  people  carried  the 
case  to  the  court  of  appeals,  where  the  de- 
cision was  reversed  In  £01  N.  Y.  HE.  lOi 
N.  B.  GIO. 

See.  also,  pars.  S,  7,  this  note, 

13.     In   the    course    of  the  opinion    In    the 
above  case   the  court  of  appeals   say:    "The 


jing  to  show  his  respon- 
sibility, but  merely  to  stop  and  Identify 
himself.  Undoubtedly  It  does  require  him 
10  make  known  a  fact  which  will  be  a  link 
In  the  chain  of  evidence  to  convict  him  of 
crime.  If  In  fact  he  has  been  guilty  of  one. 
Whether  the  compulsory  furnishing  of  such 
a  link  Is  a  const itutlonal  violation  may  be 
questioned.  The  learned  Judge  who  wrote 
lor  the  minority  of  t>ie  appellate  division 
has  presented  In  his  opinion  a  very  strong 
argument  in  support  of  the  proposition  that 
the  statute  is  a  valid  exercise  of  the  police 
power  apart  from  considerations  of  the  pe- 
culiar character  of  a  motor  car.  Since  the 
decision  of  this  case  In  the  appellate  divi- 
sion the  question  has  been  presented  to  the 

forceful  opinion,  adopted  the  view  enter- 
tained by  the  Judg'ee  who  dissented  in  this 
case  in  preference  to  that  of  the  majority. 
Ex  parte  Kneedler,  Z4S  Mo.  631,  40  L,.  R.  A. 
<N.  B.)  821,  147  B.  W,  983,  In  the  opinion 
of  the  learned  court  of  Hlssourl  reference 
Is  made  to  statutory  enactments  at  least 
partially  similar  In  principle  to  that  before 
us,  the  validity  of  which  ha*  either  been 
upheld  by  the  courts  or  has  never  been 
questioned.  As  to  motor  vehicles,  laws  re- 
quiring the  registry  of  the  names  of  their 
owners  and  chauffeurs  and  the  display  of 
the  numbers  of  the  vehicles  In  a  conaplcD- 
ous  place  thereon  for  the  very  purpose  of 
Identifying  the  car  and  the  person  operat- 
ing It  have  been  upheld. — People  v. 
Schneider.  139  Hlch.  IT3.  103  N.  W.  173.  ■» 
L.  n.  A.  346.  6  Ann.  Cas,  790.  See  Frank- 
ford  V.  City  of  Philadelphia,  G8  Pa.  11»,  98 
Am.  Dec.  242:  St.  Louis  v.  Williams,  t3G  Mo. 
GOJ,  1S9  S.  W.  340." 


§  367d.  DRIVmO  AUTOMOBILE  OB  MOTOBOYOLE  WHILE  IMTOXI- 
OATED.  Any  person  operating  or  driving  an  automobile,  motorcycle,  or 
other  motor  vehiele,  who  becomes  or  ia  intoxicated  while  eo  engaged  in 
operating  or  driving  such  automobile,  motorcycle,  or  other  motor  vehicle  shall 
be  guilty  of  a  misdemeanor. 

History:     Enacted  February  2S,  1911,  SUts.  and  AmdtB.  1911,  p.  90. 

§367e.  INTOXICATED  AUTOMOBILE  OB  MOTOBCTOLE  DBIVEB. 
PENALTT.  Any  person  operating  or  driving  an  automobile,  motorcycle,  or 
other  motor  vehicle,  who  becomes  or  is  intoxicated  while  so  engaged  in  oper- 
ating or  driving  such  automobile,  motorcycle,  or  other  motor  vehicle,  and  who 
by  reason  of  such  intoxication  does  any  act,  or  neglects  any  duty  imposed  by 
law,  which  act  or  neglect  of  duty  causes  the  death  of,  or  bodily  injury  to,  any 
person,  shall  be  punishable  by  imprisonment  in  the  state's  prison  not  exceed- 
ing five  years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 
History:     Enacted  Uarcb  7,  1911,  StaU.  and  Amdu.  1911,  p.  288. 
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dUHBS  AGAINST  PUBLIC  HEALTH  ATiD   SAFETY, 


OP  CRIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETT. 


1 368.     De&th  from  eiplosioiiB,  etc. 

1 368a.  lUUh-tender  for  ship  of  fifty  tons 
eapaeitj.     Penal  tj. 

I  369.     Beatb  from  eollisioD  on  railroada. 

f  3698.  Street-cars  and  dummiea  to  be  sup- 
plied irith  proper  brakes  and 
fenders. 

I  369b.  Bailrosd  eomp&niea  traiuportine  eat- 
tle,  etc.,  conflnJDg  in  tars  longer 
than  a  certain  time  without  unload- 
ing and  feeding. 

f  369e.  Obstructing  highiray  hj  train  of  ears 
(held  uncoDBtitutional). 

I  3G9d.  Closing  of  gates  at  railroad  eroaainga. 

I  369e.  Animals  feeding  along  railroad  tracks. 

f  369f.  Railroad    employee    intoxicated    wbit« 

I  369g.  Driving   vehicles  along  track  of  lail- 

{370.     "Pablie  nuigances"  deflned. 

1371.  Unequal  damages. 

1 372.  Maintaining     a     nuisance,     a     misde- 

(  372a.  Spitting  prohibited,  where. 

i  373.  Ilstabliihin^  or  keeping  pestbonses 
within  eities,  towns,  or  villages. 
[Bepealed.] 

f  3T3a.  Public  nniasnee.     Penalty. 

{ 374.  Deposit  of  dead  anitoals  in  streets, 
nvers,  etc. 

I  3741.  Diacharging  coal  tar,  or  similar  prod- 
ucts in  navigable  waters  of  the 
state.     [Bepcaled.] 

I  374a.  Dumping  garbage,  ete.,  in  naviratble 
water     or     Pacific    ocean.      lusde- 


1375. 


unlawfully. 


t  quarantine  laws  by  mas- 

1 377.  Wilf dI     violations     of     health     laws. 

Penalty. 
1 377a.  State    board    of    bealtb,    violation   of 

rulea  of,  relating  to  quarantine,  etc. 
1377b.  State   board    of   health,   violation   of 

mlM  of,   relating   to   poIlutioD  of 

1 377e.  State   board    of    health,   violation    of 


t  382.     Adulteration   of  food,  drink,  etc. 

f  3S3,     Sale  of  adulterated  or  tainted  food  or 

drink  or  drug. 
I  383a.  Sale  of  process   or  renovated   butter. 
g  384.     Setting    out    fires    wilfully    or    negli- 
gently.    Penalty. 
1 884a.  Keeping    flree    within    certain    limits. 

[Repealed.] 
i  3e4b.  Camp-fire.     [Repealed.] 
i  384c.  Animals  injured   by  persons   hunting. 
1 385.     Obatructing    attempts    to    extinguish 

fires. 
I  3SS.     Maintaining   bridge  or  ferry  without 

authority. 
(  387,    Violating  conditioD  of  undertaking  to 

keep  ferry, 
E  388,    Biding  or  driving  foster  than  a  italk 

on  toll-bridges. 
^  38&.     Crossing  bridge,  etc.,  without  paying 


toll. 


1 390,  Engineer  of  locomotive  engine  omit- 
ting to  ring  bell  when  crossing 
highway. 

I  391.  Intoxication  of  engineers,  conductors, 
or  drivers  of  locoraotiTes  or  cars. 

i  392.  Placing  passenger  cars  in  front  of 
freight  cars. 

i  393.  "Violation  of  duty  by  employees  of 
railroad  companies. 

{ 394.  Exposing  person  infected  with  any 
contagions  disease  in  a  public  place. 

1 395.  Frauds  practiced  to  affect  tbe  market 

1 396.  Racing  upon  highways. 

j  397.  Si.le  of  liquor  to  drunkards  a:id 
Indians. 

1 397a.  Furnishing  liquors  to  persona  ad- 
dicted to  the  inordinate  use  thereof 
[held  uneonatitutioDal]. 

1397b.  Liquors,  selling  of,  to  minors.  Per- 
mitting minor  to  visit  saloona.  Not 
to  apply  to  parents. 

I  397e.  Sale  of  liquors  between  two  and  six 
a.  m.  profaibited  [new]. 

i  398.  Selling  firearms  and  ammunition  to 
Indians.      [Repealed.] 

1,399.     Death   from  mischievous , animals^ 

I  400.     Exhibiting  deformities. 

i  401.     Aiding  in  suicide. 


mies  of,  relating  to  poUation  of  ice.      I  401a.  Cubic  feet  of  space  i 


I  duties  under     t 


1 378.  neglecting   to    perfoi 

health  &w. 

1 379.  Unlicensed   piloting. 

1 380.  Apothecary    omitting   to   label   drugs, 

or  labeling  them  wrongfully,  etc. 
f  3S1.     Putting      extraneous      substances      in 
packages   of  goods  usually   sold  by 
weight,     with     intent     to     increase 

1 3Sla.  Penalty  for  rendering  inaccurate,  in- 
correct, or  false  testa  aa  to  dairy 
prodoeta. 

f  381b.  Dn^  of,  relattng  to  the  enforcement 
of  tbe  law  on  false  tests  of  dairy 
products.  Duty  of  district  attorney. 


exposure  of  animals  having 
glanders,  a  misdemeanor. 

i  402a.  Adulteration  of  candies. 

i  402b.  Diseased  animal  to  be  killed. 

1 402c.  Conatruction  of  unsafe  scaffolding, 
ladders,  etc. 

f  402d.  Animals  affected  with  contagious  dia- 
ensea  to  be  kept  within  inclosure. 

f  402e.  Animals  affiicted  with  certain  dis- 
eases. Veterinary  practitioner  to  re- 
port.    Penalty   [new]. 

M026[2].  Public  laundry.  Receiving  linen, 
etc,  from  hospitals,  etc.,  where 
contagious  or  infeetioua  diseases  ara 
treated.    A  misdemeanor  [new]. 


Digitized  by  Google 


•|8«8-S«»a  DEATH— FROM   BXPI^SIONS,  COf-LISIOlt,  BTO.  [Ft.  I. 

§  368.  DEATH  FBOH  EXPLOSIONS,  ETO.  Every  person  having  charge 
of  any  steam  hoiler  or  steam  engine,  or  other  apparatus  for  generating  or 
employing  steam,  used  in  any  manufactory,  or  on  any  railroad,  or  in  any 
vessel,  or  in  any  kind  of  mechanical  work,  who  wilfully,  or  from  ignorance 
or  neglect,  creates,  or  allows  to  be  created,  such  an  undue  quantity  of  steam 
as  to  burst  or  break  the  boiler,  engine,  or  apparatiis,  or  to  cause  any  other 
accident  whereby  the  death  of  a  human  being  is  produced,  is  punishable  by 
imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than  ten  years. 
Hi«tory:     Enacted  Febroary  14,  1872. 

Rleu  ■>«  •(  czrlcslTca, 


§368a.    HATCH-TENDER   FOB    SEEPS   OF   FIFTT   TONS   0AFA0IT7. 

PENALTY.  Any  person,  firm,  or  corporation  engaged  in  the  business  of  load- 
ing or  unloading  ships  or  vessels,  or  who  contracts  to  toad  or  unload  a  ship 
or  vessel,  or  who  shall  be  in  charge  of  a  ship  or  vessel  while  the  same  is  being 
loaded  or  unloaded,  or  who  is  authorized  to  load  or  unload  any  ship  or  vessel, 
having  a  carrying  capacity  of  fifty  tons  or  greater,  shall  employ  and  supply 
upon  every  ship  or  vessel  while  being  loaded  or  unloaded,  a  person  over  the 
age  of  twenty-one  years  to  act  as  signal  man  or  hatch-tender  whose  sole  duty 
it  shall  be  to  observe  the  operations  of  loading  or  unloading  of  each  working 
hatch  on  such  ship  or  vessel,  and  to  warn  all  persons  engaged  in  the  operation 
of  loading  or  unloading  of  any  possibility  of  any  injury  to  any  of  the  articles 
of  which  the  cargo  is  composed,  or  of  danger  to  any  person  engaged  or  being 
in  or  about  the  said  ship  or  vessel  while  the  same  is  being  loaded  or  un- 
loaded as  aforesaid.  Any  person,  firm,  or  corporation  violating  the  provisions 
of  this  act  is  guilty  of  a  misdemeanor. 

History:     Enacted  June  10,  1913,  SUts.  and  Amdts.  1913,  p.  543.     In 
effect  August  10,  1913. 

§  369.  DEATH  FROM  COLLISION  ON  RAILROADS.  Every  conductor, 
engineer,  brakeman,  switchman,  or  other  person  having  charge,  wholly  or  in 
part,  of  any  railroad,  car,  locomotive,  or  train,  who  wilfully  or  negligently 
suffers  or  causes  the  same  to  collide  with  another  car,  locomotive,  or  train, 
or  with  any  other  object  or  thing  whereby  the  death  of  a  human  being  is 
produced,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 
one  nor  more  than  ten  years. 

Hlitory:     Bnacted  February  11,  1ST2. 

nllwnra,  loe  notes,    81    U   R.   A.    STT-SOO. 

§  369a.  STREET-CARS  AND  DUMHUES  TO  BE  SUPPLIED  WITH  PROPER 
BRAKES  AND  FENDERS.  Any  person,  company,  or  corporation,  operating 
cars  on  the  streets  of  cities  or  towns,  or  on  the  county  roads  within  the  state, 
for  the  conveyance  of  passengers,  propelled  by  means  of  wire  ropes  attached 
to  stationary  engines,  or  by  electricity  or  compressed  air,  who  runs,  operates, 
or  uses  any  car  or  dummy,  unless  each  car  and  dummy,  while  in  use,  is  fitted 
with  a  brake  capable  of  bringing  such  car  to  a  stop  within  a  reasonable  dis- 
tance, and  a  suitable  fender,  or  appliance  placed  in  front  or  attached  to  the 
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Tit.  X.]  RAILROADS  TO  WATER  CATTIJHS  CARRIED,  H  SOMt,  9We 

trucks  of  Biich  dummy  or  car,  for  the  purpose  of  removing  and  clearing  ob- 
structions  from  the  track,  and  preventing  any  obstacles,  obstructions,  or 
person  on  the  track  from  getting  under  such  dummy  or  car,  and  rerooving  the 
same  out  of  danger,  and  out  of  the  w^y  of  such  dummy  or  car,  is  guilty  of  a 
misdemeanor.  Where  the  board  of  supervisors  of  any  county,  or  the  city 
council  or  other  governing  body  of  any  city,  by  ordinance,  order,  or  resolu- 
tion, prescribes  the  fender  or  brake  to  be  used  as  aforesaid,  then  a  compliance 
with  such  ordinance,  order,  or  resolution  must  be  deemed  a.  full  compliance 
with  the  provisions  of  this  section. 

Hiatory:     Enacted  by  Code  CommlBBlon,  Act  March  16,  1901,  &  codi- 
fication at  Act  March  22,  1SS9  (State,  and  AmdtB.  1899,  p.  1S3),  State. 
.  and  AmdtB.  1900-1,  p.  J64.  act  held  unconetitutlonal,  eee  history,  %  6, 
ante;  re-enacted  March  22,  190B,  State,  and  Amdts.  1906,  p.  766. 
1.     FCDdrn   ob   Irallera. — Ordinance   mak-       structlon.    requlrea    fender    only    on    motor- 
ing it  uniawful  for  any  street-railway  com-       cars,    and    not    on    tmllera. — Von    Dleat    v. 
pany  to  operate  atreet-cara  unprovided  with      San  Antonio  T.  Co.,  33   T«x.  Civ.  App.  STT. 
leniler   of  moat   Improved   design   and   con-      TT  S.  W.  S3Z. 

§369b.  BAILBOAD  OOHFANXES  TKANSPOBTINa  CATTLE,  ETC., 
CONFININa  IN  CABS  LONGER  THAN  A  CERTAIN  TIME  WITHOUT  UN- 
LOADING AND  FEEDING.  Any  officer,  agent,  or  conductor  of  any  company 
or  person  operating  any  railroad  in  this  state,  who  in  carrying  and  transport- 
ing cattle,  sheep,  or  swine  in  carload  lots,  confines  the  same  in  cars  for  a 
longer  period  than  thirty-six  consecutive  hours,  without  unloading  for  rest, 
water,  and  feeding,  for  a  period  of  at  least  ten  consecutive  hours,  is  guilty 
of  a  misdemeanor.  In  estimating  such  time  of  confinement,  the  period  during 
which  the  animals  have  been  confined  without  such  rest  on  connecting  roads 
from  which  they  are  received,  must  be  computed. 

[Charges  a  lien  npon  animals.]  In  case  the  owner  or  person  in  charge  of 
such  animals  refuses  or  neglects  to  pay  for  the  care  and  feed  of  animals  so 
rested,  the  company  or  person  operating  such  railroad  may  charge  the  expense 
thereof  to  the  owner  or  consignee  and  retain  a  lien  upon  the  animals  therefor 
until  the  same  is  paid. 

HIetory:  Enacted  by  Code  Commlselon.  Act  March  16,  1901,  a  codi- 
fication of  i  2,  ch.  Ill,  Act  April  I,  1S7S  (State.  1S7T-S,  p.  S95,  Hennlng's 
Qeneral  Laws  (1st  ed.,  p.  164),  Stats,  and  Amdts.  1900-1,  p.  466,  act  held 
unconetltutlonal,  eee  hietory.  f  5,  ante;  re-enacted  March  21,  1905, 
State,  and  Amdte.  1906,  p.  672. 

An    (0    Autr    of    rallroBd    In    hftIm 
alack,  see   Kerr's   Cyc.   Civ.   Code    (2d 

§369c.  OBSTRUOTINa  HIGHWAY  BY  TRAIN  OF  OARS  [held  uncon- 
stitutional]. 

HIatory:     Enacted  by  Code  CommlBBion,  Act  March  16,  1901,  State, 
and  Amdte.  1900-1,  p.  466.  act  held  unconstltntlonal,  eee  history,  I  4, 
ante;  not  since  re-enacted. 
OBSTRUCTION  OF  HIGHWAY  BY  TRAIN.  8.  Train— What  conatltntes. 

1,  2.  Completeness  of  obstruction.  9.  Validity  of  ordtnaoea. 

3.  Every  obitnietion  BBpaiate  offense,  1.    CoBplftrsfu  »t  •J^irmcUoM. — dtavle- 

4.  Indictment.  "•■    •'    ™il™a4    for    •batnetl.c    klshw.r 
_    „              .11        u  ■"'"'    ^^    sustained    thougfh    space    of    tnelTi> 

5.  Same— AHegation.  j^^t   waa   left   between   oars,   and   one   with 

6.  ObstructioQ  necessary.  gentle    team    couid    have    orosBed    rallroni! 

7.  Servant  liable— Engineer  of  train.  through    such    Bpaca    and    by    turning    to 
P.  C— 2S                                                                        44ft 
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avoid    car   on   BWltcti    beyond. — Great    West-  frelsht-cara  Is  sufflclent  to  charge  that  train 

ern    R.    Co.    v.    City    of  Decatur,    S3   111.    SSI.  was    carrying    or    was     used     ror    carrvInK 

a.     8.n..-CB-.p.  I-w  Mtek.  IWT,  .«lt..  !,"!5^'l^^'''^•'"  '■  ®""-  "  ^•"'-  ■^•"'-  "*■  ■'^ 

«2S4.  ■■bdMalen  B.  providing   that   railroad  "■  '^  '*"■ 

shall    not   obstruct   any    public    highway    or  "■     Obatrvetlfn    Hcecaaarr    to    conduct    of 

street  by  cars  or  trains  for  more  than  Ave  .railroad,   being  near  yards  where  company 

minutes  at  any  one  time,  la  not  violated  by  made  up  Its  trains  and  swltcried  Its  oars,  la 

engine  standing  on  crossing  for  more  th.iii  "<>  defense.— State  v.  Chicago.  M.   &  SL   P. 

Ave    minutes,    where    It    does    not    obstruct  «■  Co.,  77  Iowa  142,  4  L..  R.  A.  MS.  tZ  N.  W. 

crossing. — Hinchman    T.    Pera   Marquette  It.  3^^- 

Co.,  136  Mich.  S41,  S9  N.  W.  277.  7.     SnvBnt    liable — BBclaect    of    traia 

As  to  obatrBctloB  ot  klshway  by  n 
tTBlK,  aee  notes.  44  Am.  Rep.  470;  1  A 
Rep,    84). 


ng  a  higliway  by 

fact  that  he  acted  under  direction  of  fore- 

man   or  superior  agent  of   the   company. — 

City    of  Duluth   v.-  Msllet.    41   Hinn.   104.    45 

Every  slMtmetlon  of  htahnay  Is  scpa-       H,   fr.   1G4. 

8.     Traia— What   CMutltatea.  —  Evidence 

that  defendant  had  charge  of  cut-off  cars. 

which  were  being  awitched  from  one  place 

to  another,  is  sulUclent  to  sustain  conviction 

under    statute    making    conductor,    or    any 

other    person     having     charge     of    railroad 

Ky.  L.  Rep.  672,  SI  S.   W.   J8I.  j^^,„      i,^,,,^     f^^     obstruetinB     highway.— 

4.     ladletmeat    tor    obstructing    highway.        Becker  v.  State,    SS  Ind.  App,   261.   71  N.  E. 

which    alleges    that    the    train    obstructed       ISg. 

.1    street   at   certain    point,    by    placing    Its  ,_    Validity  af  •rilaaaee.— Courts  are  not 

freight-cars  across  street,  la  BufBclently  justlHed  In  declaring  ordinances  relating 
certain.— Commonwealth  v.  Illtnols  Cent.  R.  ^^  ^^^^  subject  unreasonable,  and  therefore 
Co.,  26  Ky.  L.  Rep.  «7J,  it  B.  W.  S81.  Invalid,    unless    their    unreasonableness    be 


rate  ACeaac.  and  although  charge  In  Ind: 
ment  Is  general,  commonwealth  must,  i 
trial,  elect  to  prosecute  for  obstruction  ( 
certain  occasion,  and  It  can  not  prove  nut 
ber  of  obstructions  on  different  days. 
Commonwealth    v.    Illinois   Cent.    R. 


.cattoB   thai   defendant   had      clearly   shown. — City   of   Duluth   v.   Mallet, 
charge  of  running  railroad  freight  train  and       43  Minn.  £04,  4G  N.  W.  154. 

§369d.  CLOSING  OF  QATES  AT  BAILBOAD  OROSSIHaS.  Any  phtbou 
who  enters  upon  or  crosses  any  railroad,  at  any  private  passway,  which  is 
inclosed  by  bars  or  gates,  and  neglects  to  leave  the  same  securely  closed 
after  him,  is  guilty  of  a  misdemeanor. 

Hiatory:  Ena.cte<l  by  Code  Gommlsslon,  Act  March  16,  1901,  a  codl- 
flcBtion  14.  ch.  Ill,  Act  April  1,  1878  (Stats.  1ST7-8,  p,  985,  Heunlng-a 
General  Laws  (let  ed.,  p.  1G4),  Stats,  and  Amdte.  1900-1,  p.  455,  act 
held  unconstitutional,  see  bistory,  {  5,  ante;  re-enacted  March  22,  1905, 
SUtH.  and  AmdtB.  1905,  p.  TS6. 

§369e.  ANIMALS  FEEDING  ALONG  BAILBOAD  TBA0K8.  Any  per- 
son who  leads,  drives,  or  condncta  any  beast  along  the  track  of  a  railroad, 
except  where  the  railroad  is  built  within  the  limits  of  a  public  highway,  or 
who  places,  or  having  the  right  to  prevent  it,  suffers  any  animal  to  be  placed 
within  the  fences  thereof  for  grazing  or  other  purposes,  is  guilty  of  a  mis- 
demeanor. 

History;  Enacted  by  Code  Commfaslon,  Act  March  16,  1901,  a  codi- 
fication of  i  5,  ch.  Ill,  Act  April  1,  1878  (StaU,  1877-8,  p.  98B,  Heunlng's 
General  Law's  (lat  ed.,  p.  164>,  Stats,  and  Amdts.  1900-1,  p.  45S,  act 
held  uncoaetltutloaal,  see  history,  J  5,  ante;  re-enacted  March  22,  1905, 
Stats,  and  Amdte.  190G,  p.  767. 

§369f.  BAILBOAD  EMPLOYEE  INTOXICATED  WHILE  ON  DUTY. 
Any  person  employed  upon  any  railroad  as  engineer,  conductor,  baggage- 
master,  brakeman,  switchman,  fireman,  bridge-tender,  flagman,  or  signalman, 
or  having  charge  of  the  regulation  or  running  of  trains  upon  such  railroad, 
in  any  manner  whatever,  who  becomes  or  is  intoxicated  while  engaged  in 
the  discharge  of  his  duties,  is  guilty  of  a  misdemeanor;  and  if  any  person 
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SO  employed  as  aforesaid,  by  reason  of  such  intoxication,  does  any  act,  or 
neglects  any  duty,  which  act  or  neglect  causes  the  death  of,  or  bodily  injury 
to,  any  person  or  persons,  he  is  guilty  of  a  felony. 

History:  Enacted  by  Code  Coiumteslon,  Act  March  16.  1901,  a  cod<- 
flcatlon  of  I  6.  cb.  Ill,  Act  April  1.  I87g  (Stats,  1877-S,  p.  SSS,  Henning'a 
General  Laws  (let  ed..  p.  16E),  Stats,  and  AmdtB.  1900-1,  p.  IBS,  act 
held  uQconHtltutlonal.  see  history,  f  5,  ante;  re-enacted  March  22,  I90E, 
Stats,  and  Amdta.  1905,  p.  767. 

§369g.  DRIVING  VEHICLES  ALONG  TRACK  OF  RAILBOAO.  Any  per^ 
son  who  rides,  drives,  or  propels  any  vehicle  upon  and  along  the  track  of  any 
railroad,  through  or  over  its  private  right  of  way,  without  the  authorization 
of  its  superintendent  or  other  officer  in  charge  thereof,  is  guilty  of  a  mis- 
demeanor. 

History:  E]nacted  by  Code  Comtntaston,  Act  March  16,  1901,  founded 
upon  cb.  Ill,  Act  April  1,  1878  (StaU.  1S77-S.  p.  985,  Hennlng's  General 
Laws  (Ist  ed„  p.  154),  Stats,  and  Amdte.  1900-1,  p.  4g6,  act  held  uucon- 
Htitutlonal,  see  history,  !  5,  ante;  re-enacted  March  22.  1906,  Stats,  and 
AmdU,  1905,  p.  767. 

§370.  "PUBLIC  NUISANCES"  DEFINED.  Anything  which  is  injurious 
■to  health,  or  is  indecent,  ot  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfortable  enjoyment  of 
life  or  property  by  an  entire  community  or  neighborhood,  or  by  any  consider- 
able number  of  persons,  or  unlawfully  obstructs  the  free  passage  or  use,  in 
the  customary  manner,  of  any  navigable  lake,  or  river,  bay,  stream,  canal,  or 
basin,  or  any  public  park,  square,  street,  or  highway,  is  a  public  nuisance. 


PUBLIC   NUISANCE.  I.     A*  to  ronilniPllaB — OrJInaBce  of  ctty 

1.  As  to  coHBtruetion — Ordinance  of  cily  forbiMlB»  •iMiraoitan  of  ■Ircctn  and  sldr- 

forbidding,  etc.  w«Uu.   and    ImpoalnK   penalty    therefor,    la 

_     .    ^              ,,?  ,-             Ti         ■!.■         J  I.  ■  ""I    '"    conflict    with     section    170,    and    )■ 

2.  Aett   constituting— Depoiitmg   debns  ^^^.^  authority  ol  city.— E.  parte  Taylor. 

from  mining  operationa.  g,    g^,     „     g,     jg    p^^     j„       ^^^    ^^^^^ 

3.  Same — Maintaining     wooden     building  ordinance  granted  franchise  to  steam-motor 

within  fire-Umita.  company    to    conslruct    and    operate    road 

4,  5.  Same— Obttmetion  of  sidewalk.  throuRb    streets,    and    receiver   Is    appointed 


6.  Same — Obstruction  legalized. 


I    forecIOBUre    of   marteage    on    such    i 
and    directed    to    operate    same.    It    Is    con- 

7.  Same — ObBtmCtfon  of  street.  tempt  of  court  to  arrest  him,  under  charg* 

8.  Same — Throwing     uwdust,      etc.,     in      of  violating   ihle   aectlon, — United  States  t. 

stream.  Uurphy,  41  Fed.  19. 

9.  Same— Tippling  or  gambling  house.  ^,  ,„  „„„,„,,,  «»tr.l  ot«  ..iMweaw 
10.  Cumnlative  remedies.  ace  notes.  3»  L.  R.  A.  3aE-3S6:  S>  L,  R.  A. 
11    Determination  of  nuiaance.                            8^1;  "  L-  «■  A.  881;  9  L.  R.  A   (N.  8.)  1197; 

12,13.  Indictment.  ^^^  «■  *■  <'*■  ^'^  '"«•  »!-«■*■  <N.  B.y 

14.  Jurisdiction — In  generaL 

15.  Same— Police   court.  »■     *«•■    •MBlM»«lnB— Dep«KlBK    Cekrla 


17.  Same — Unlawful  obstruction  of  public  y„g     apeclally     Injurious 

highway.  county,    an    acllon    may    t 

18,19.  Proceeding! — For  yiolation  of  citj  or-  county  to  abate  It.- 

dinance.  Hayes  MIn.  Co.,   1 

Aa  t*  abatenent  of  pablle  ■■■■■■«!.  see  ^'**^- 

Kerr's  Cyc.  Civ.  Code   (Zd  ed.),   113491-3493  s.     S>H«_Maln4alnlBC    woodn     bnlMliiK 

and  nolea;  8  L.  R.  A.  SIl;  I  Ia  R.  A.  TIT.  wKbln    Are    llmlla   of    town,    wliere   malnle- 

Aa  ta  Bwbltc  aniBBHe  s'lenillT.  see  Kerr's  nance  Ot  such  IB  menace  to  safely  of  town 

,    113480,    S49D-349S  from     Are.     Is    public    nuisance.— People     *. 

Wing,  147  Cal.   382,   133,  81   Pac.  1104. 
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structlon 


4.     Same— ObatncIUn    of    sldrwalk    In    k 

public  Btrcot  Is  a,  public  nuisance, — ^Ex  parte 
Taylor.  87  CaJ.  91,  »4,  2B  Pac.  258;  Taylor  V, 
Reynolds,   31  Cal.   B7i,   GT4,    18   Pac.   GSS. 

ictlon  oE  Bldewalk  Is  ob- 
eet,  and  public  nuiBance, 
eree  with  free  uae  of  street 
by  traveling  public  in  general,  and  not 
merely  aome  particular  person,  and  [a  ttiere- 
fore  an  otTenae  ag'slnat  the  public. — Marlnl 
V.  Qraham.   GT  Cat.   ISO.   132.  T   Pac.   tIZ. 

«.  Sanr — Obalrnptloa  lesallaed  by  board 
of  HUpervlBora  loses  Its  character  as  public 
nulsunce.— Marlnl  v.  Oraham,  «T  Cal.  130. 
132.  T  Pac.  142. 

T.  Same — OlMtraelloa  mt  Mreet  or  high- 
way is  public  nuJHHnce. — Ex  parte  Taylor, 
87  Cal.  91.  93,  26  Pac.  258;  Taylor  T.  Rey- 
nolds, 82  Cal.  ET3,  574,  28  Pac.  688;  Vander- 
hurat  V.  Tholcke,  113  Cal.  117.  lEO,  35 
U  R.  A.  ZST,  45  Pac.  286:  Siskiyou  L,.  &  U. 
Co.  V.  Rostel,  121  Cal.  611,  BIS.  63  Pac.  U18. 

.\B  to  obatracllaB  la  Bt»«t  caaBlllntlac 
vablle  ■Bliianrc,  see  notes,  1  Am.  St.  Rep. 
840;   69  Am.  St.  Rep.  271. 

8.  Sane — ThntiFlaK  BairdBBt,  akavlaca, 
•labs,  edKlasa,  aad  naato  troK  aanmtll  aad 
box  faetoiy  la  BDB-iiavl«abIc  freBh-nBler 
■tream,  so  as  to  render  11  unfit  for  uae. 
and    polsonouB    and    deleterious    to    dah    In 

People  V.  Truckee  Lumber  Co..  116  Cal.  3>T, 
199,  39  L.  R.  A.  SSI,  43  Pac.  3T4. 

9.     Baaae— TlVpUac  »>  KaBabllac  hsBae.  so 

conducted  that  keeping  aams  Is  InJurlouB  to 
health.  Indecent,  oPfenalve  to  Bensea,  and 
Interferes  with  free  use  of  property  and 
comfortable  enjoyment  of  lite  and  property. 
la  public  nuisance,  and  may  be  abated  aa 
such.—People  v.  Wing.  147  Cal.  379,  3S0,  81 
Pac.  1103. 

can  not  atTect  power  of  district  attorney  un- 
der act  of  March  16,  1899.  to  bring  civil  ac- 
tion (or  abatement  of  public  nuisance  by 
Obstruction  of  public  blEhway. — People  v. 
McCue,   150  Cal.  197,  88   Pac.   899. 

II.  DetenBlaatiBB  of  aBlaaaec. — Whether 
large  trees,  situated  In  middle  of  sidewalk. 


A*  M  irawcr  •!  BiBatdpallty  t*  dcteTBilBF 
what  rSBBtllBle*  BMlaaBec,  see  note.  If  Am. 
Dec.  194. 

13,  iBMctmeat  for  maintaining  nuisance 
must  allege  time,  as  statute  only  provides 
for   punishment   tor  an   offense   < 


and  r 


leavl 


along  walk  on  each  side  of  trees,  whirl 
trees  furnish  ahade  and  beauty,  constltud 
public  nuisance,  Is  question  to  be  deter 
mined  by  city  council,  and  ita  determinatioi 
is  conclusive.— Vanderhu rat  v.  Tholcke,  111 
Cal.  147,  150,  35  L.  R.  A.  287,  45  Pac.  268. 
Aa    to    eOBClnslveacaa    of    deelaratiaa    b] 

BBUaace,  see  note,  80  Am.  St.  Rep.  221. 


:  for  Intent 


Wash.    JOB,    71    Pac. 


IS.     Indlc 


by   I 


t  for  r 


ilntalning 


quantities  of  ofTenslve  Itltb.  water,  and  sub- 
stances to  collect,  fermenting  and  remaining 
running  in  sewer,  whereby  air  became  ob- 
noxious and  Injurious  to  health  and  of- 
fensive to  aenses,  charges  an  offense,  under 
section  37(l,.~MBtter  of  Eurti,  «l  Cal.  411, 
413,   9    Pac    449. 

14.  JnrladletlfW—Aa  la  geaerallr. — Of- 
fense of  maintaining  public  nuisance,  by 
causing  matter  Injurloua  to  health  to  run 
Into  sewer,  being  punishable  by  imprison- 
ment not  exceeding  one  year,  or  by  line  not 
exceeding  one  thousand  dollars,  under  sec- 
tion 897,  Is  within  Jurisdiction  of  superior 
court— Matter  of  Rurti,  68  Cal.  412,  413,  > 
Pac.  449. 

14.  Sane — Police  CBBrt  of  Oakland  has 
Jurisdiction  of  misdemeanor  of  creating  nui- 
sance by  obstructing  street  In  such  city. — 
Ex  parte  Lehmkubl,  72  Cal,  53,  54.  13  Pac. 
141. 

IC  ObalraeMBB  af  vnbUe  blgkway  Is  a 
public  nuisance  under  the  above  section, 
punishable  as  prescribed  In  section  37S. 
post,  notwithstanding  the  fact  that  It  la 
made  a  public  nuisance  by  a  municipal  or- 
dinance.— Western  States  Qaa  ft  E.  Co.  v. 
Bayalde  Lumber  Co.,   182   Cal.    140,    187   Pac. 

17.  Sa^e — UBlairtal  abatraettBa  af  psb- 
llc  klghnar— It  Is  the  duty  of  the  district 
attorney,  under  the  act  of  March  15,  1S99. 
to  bring  a  civil  action  for  the  abatement  of 
such  a  nuisance  in  the  name  of  the  people. 
without  any  previous  order  of  the  board  of 
aupervlsora  directing  him  to  do  so. — People 
V.   McCue,   IGO  Cal.   197,  88  Pac.   899. 

JR.     ProcredlBKH — Par    vlolalloa     at    elty 


sidi 


iwalk  by  business  stands  or 
iction  is  criminal  prosecutlon.- 
nolds.    93  Cal.   573.   574.    28   Pai 


sther 


,   having  nothing   to  do   with   nulsam 
,    and    Judgment   being    satislled    wh( 
nee     Imposed     Is     executed. — Stats 
ter,  31  Wash.  306,  71  Pac  1088. 


§  371.  UNEQUAL  DAHAQES.  An  act  which  affects  an  entire  community 
or  neighborhood,  or  any  considerable  number  of  persons,  aa  specified  in  the 
last  section,  is  not  leas  a  nnisanee  because  the  extent  of  the  annoyance  or 
damage  inflicted  upon  individuals  is  unequal. 

History:     Enacted  February  14,  1S7Z;  amended  March  30, 1S74,  Coda 
Amdtfl.  1873-4,  p.  432. 


Digitized  byGoO^IC 


Tit.  X.]  HAINTAININO    ML'iaANCE — 9PITTI]nG — PENALTT.  |t*T2-Sr4 

§372.    HAIHTAININa  A  NTTXSAKCE,  A  MISDEMEAirOB.    Every  person 

who  maintains  or  commitB  any  public  nuisance,  the  punishment  £or  which  is 

not  otherwise  prescribed,  or  who  wilfully  omits  to  perform  any  legal  duty 

relating  to  the  removal  of  a  public  nuisance,  is  guilty  of  a  misdemeanor. 

History:     EoacUd  February  H,  1872. 


MATNTAININO  PUBLIC   NUISANCE.  t.     AFPf-t— Trial  by  J.ry.— Obstruction  o 

■  Idewalk   by   erection  ol   business  stand  o 


1.  As  to  construction  o(  section — Not  to  ren-  .  ,     ■  ,  ,„  irim 

der     irTslid     ordinanee    probibiting     ob-       meirnDr""pr'o"ce'dlnK"(or''Tloratron"of'"o°rdN 


ninal    pro 
2.  Appeal — Trisl  by  jury,  victlon  in  justice's  court,  appeal  Is  author- 


.  Funishment. 


leiT  trial  li  enlltled  to  trial 
hy  Jury,— Taylor  v.  Reynolds,  SJ  Cal.  573, 
G74.  2S  Pac.  SS8. 


Knder    Invalid    ordlnaBce    prsklbltlBc    oh-  a.     PanlubBrnt. — ^Peraon  malntalnlnK  nul- 

■IraetlvH   of    strreu    and    sidewalks,    which  aance   by   obstructing   street   or    highway    is 

nxes  penalty  therefor,  but  not  of  different  KuHty    of   misdemeanor,   and   upon    convlc- 

character    from   nor   In    excess   of   one    pre-  tlon    Is    punishable    sji    prescribed    in.    ante. 

scribed   by  tiener«l   law.— Bi  parts  Taylor,  section  19. — Bi  parte  Taylor,  »7  Cal.  91,  $3, 

87  Cal.  91,  91,  iG  Pac.  2Sg.  IE  Pac.  £E8. 

§372a.     SPITTING  PBOUIBITED,  WHERE.     It  shall  be  a  misdemeanor 

for  any  person  to  discharge  mncus  from  the  nose  or  mouth  or  spit  upon  any 

sidewalk,  of  any  public  street  or  highway  or  upon  any  part  of  any  public 

building  or  railroad  train,  street-car,  stage,  ferry-boat,  steamer,  boat,  or  other 

vessel  or  vehicle  used  for  the  transportation  of  the  public. 

History:     Enacted  March  4. 

Kerr's  Stats,  and  Aindts.  190G-T, 

SBse. 

$373.    E8TABLISHINQ  OR  KEEPING  PE8TH0U8E8  WITHIN  CITIES, 
TOWNS,  OR  YILLAQES.      [Repealed.] 

History:     Enacted  February  14,  1ST2.  fouxded  on  9!  1,  t.  Act  March 
,.  _.  ^  p   gg.  jgpgj,(  approved  April  6,  1917,  Stats,  and 

§  373a.  PTFBLIO  NUISANCE.  PENALT7.  Every  person  who  maintains, 
permits,  or  allows  a  public  nuisance  to  exist  upon  his  or  her  property  or 
premises,  and  every  person  occupying  or  leasing  the  property  or  premises  of 
another  who  maintains,  permits  or  allows  a  public  nuisance  to  exist  thereon, 
after  reasonable  notice  in  writing  from  a  health  oflficer  or  district  attorney  to 
remove,  discontinue  or  abate  the  same  has  been  served  upon  such  person,  is 
guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly;  and  the  existence 
of  such  nuisance  for  each  and  every  day  after  the  service  of  such  notice  shall 
be  deemed  a  separate  and  distinct  offense,  and  it  is  hereby  made  the  duty  of 
the  district  attorney  to  prosecute  all  persons  guilty  of  violating  this  section 
by  continuous  prosecutions  until  the  nuisance  is  abated  and  removed. 
History:     Enacted  March  IS,  1S03,  Ststa.  and  Amdta.  IS03.  p.  163. 

§374.     DEPOSIT   OP  DEAD   ANIUAL8   IN   STREETS,    RIVERS,    ETC. 

Every  person  who  puts  the  carcass  of  any  dead  animal,  or  the  oflfal  from  any 
slaughter- pen,  corral,  or  butcher  shop  into  any  river,  creek,  pond,  reservoir 
stream,  street,  alley,  public  highway,  or  road  in  common  use.  or  who  attempts 
to  destroy  the  same  by  fire  within  one-fourth  of  a  mile  of  any  city,  town   or 
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Tillage,  except  it  be  in  a  crematory,  the  constructioD  and  operatioa  of  which 
ia  satisfactory  to  the  board  of  health  of  such  city,  town,  or  village; 

[Pollntion  of  water.]  And  every  person  who  puts  any  water-closet  or  privy, 
or  the  carcass  of  any  dead  animal,  or  any  ofFal  of  any  kind,  in  or  upon  the 
borders  of  any  stream,  pond,  lake,  or  reservoir  from  which  water  is  drawn  for 
the  supply  of  any  portion  of  the  inhabitants  of  this  state,  so  that  the  drainage 
of  such  water-closet,  privy,  carcass  or  offal  may  be  taken  up  by  or  in  such 
stream,  pond,  lake,  or  reservoir ;  or  who  allows  any  water-closet  or  privy,  or 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to  remain  in  or  upon  the 
borders  of  any  such  stream,  pond,  lake,  or  reservoir  within  the  boundaries  of 
any  land  'owned  or  occupied  by  him,  so  that  the  drainage  from  any  such  water- 
closet,  privy,  carcass,  or  offal,  may  be  taken  up  by  or  in  such  stream,  pond, 
lake,  or  reservoir;  or  who  keeps  any  horses,  mules,  cattle,  swine,  sheep,  or 
live  stock  of  any  kind,  penned,  corralled,  or  boused  on,  over,  or  on  the  borders 
of  any  such  stream,  pond,  lake,  or  reservoir,  so  that  the  waters  thereof  become 
polluted  by  reason  thereof;  or  who  bathes  in  any  such  stream,  pond,  lake,  or 
reservoir;  or  who  by  any  other  means  fouls  or  pollutes  the  waters  of  any  such 
stream,  pond,  lake,  or  reservoir, 

[Penalty.]  Is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  as  prescribed  in  section  three  hundred  and  seventy-seven. 

HFstory:  Enacted  Febniary  H,  1872,  tounded  on  B 1,  Act  May  S, 
1862.  SUts.  1852,  p.  100;  amended  March  23,  1876,  Code  Amdta.  1876-6. 
p.  112;  March  3,  1893,  Stats,  and  Amdts.  1893,  p.  66;  by  Code  Commls- 
BtoD,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  457,  act  held 
unconstitutional,  see  history,  )  171a,  ante;  amendment  re-enacted 
March  22,  1906.  Stats,  and  Amdts.  190G,  pp.  767,  768;  amended  March 
1,  1907.  StaU.  and  Amdts.  1907,  p.  73.  Kerr's  Stats,  and  Amdts.  1S06-7, 
p.  525.    In  effect  trom  and  after  passage. 

DEPOSITING  DEAD  ANIMALS  IN 
STBEET8,  BTC. 

1.  Construed — Not  to  apply  to  action  by  cor- 

poiation. 

2.  Same— Not   intended   to    deprive    riparian 

owners  of  their  rights. 

3.  Same — "Penned,   corralled,   or  hoosed   on, 

over,    or   on    the    borders    of   any    snch 

4.  Acts  constituting. 

5.  Contributory  to  pollution  of  stream.    . 

6.  Indictment. 

7.  Prosecution — For     corrslling     sheep     near 

a.  Same— Question    as    to    whether    keeping 
sheep,  etc. 

See,  also,  Kerr's  Cj-C.   Pol.   Code    C2d  ed.), 
ItTtT.  note. 

1.  CMis<ra«d — ?(•(  ts  asplT  *<>  aellDB  by 
(■ryoriitlaH  to  abate  nuisance  which  pol- 
luteB  the  water  in  stream  from  which  It 
nils  Its  reservoir  for  purpose  of  (urnishlrg- 
water  to  city.— Spring  Valley  W.  W.  v.  Fi- 
lleld,  lis  Cal.  11,  IB.  68  Pac.  108. 
%.  Saaac — Not  tnlendcd  to  drvrlve  ripartaa 
•nnrn  at  tfcelr  pmnerlx  riKkts  on  Blream. 
and  hence  where  mill  has  been  constructed 
on  stresm  for  some  time,  it  may  not  be 
abated  as  nuisance  for  throwing  reluse  Into 


stream,  at  suit  of  water  company,  who 
thereafter  constructed  Its  worl<s  on  atream 
to  supply  a  city  with  water,  which  water 
had  been  condemned  as  Impure  before  It 
constructed  Ita  works. — People  v.  Elk  River 
H.  &  L..  Co.,  107  Cal.  2il,  £2«,  48  Am.  St. 
Rep.   12G,   40  Pac.  Gtl. 


a. 

an,  •rer. 

ot  aay  aaek  atreaaa," 

plain 

.ly    1: 

mplies 

animals    may    be    In- 

closed    by 

s   othe 

orral 

built 

eam,   and    hence    In- 

"to   pai 

n"    means    to    oonflne 

mall 

inclos 

narrow    space,    and 

that 

'   mean 

.  to  1 

3Ut  Int 

a  close 

place,  that  this  need 

ndal  structure,  but  may  be  done,  also,  by 
means  of  or  throUKh  ajrency  of  men  or 
dog-a,  either  alone  or  [n  connection  with 
arlinclal  barriers  of  Inanimate  nature.  Is 
correct.  In  prosecution  for  corralHng  sheep 
near  stream. — People  v.  Borda,  106  Cal. 
ese,   StO,  38  Pac.   1110. 

4.  Acta  enaatltatlas.  —  Throwing  the 
body  of  a  dead  animal  in  a  well  ia  ofFcnso 
at  common  law, — State  v.  Buckman.  S  N.  II. 
203,    Z»  Am.  Dec.   g4e. 
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SMty  of  nuisance,  thoucrU  others  also  con- 

Irll-uted   10   such   poHutton,— SWIe  V.   Smith. 

the  water  before  and  after  alleged  pollution 

11  Iowa  423.   4t  N.  W.  787. 

Is  competent— People  t.  Borda.  1«  Cal.  SJS. 

t,     ladiet^cHt    charglnK    that    defendant 

640,  tg  Fao.  1110. 

corrupted    and    rendered    unwholesome    and 

8.     Suae — a«cslli»   ai»   to    wkcther   keep- 

impure    waters    at    ilroam.     to    Injury    and 

prejudice  of  certain  persons  and  others  liv- 

dogs   Is    understood   as    corrBlIlng.   was   ad- 

ing along  stream,  sufficient  to  charge  pub- 

missible,    and    not    an    expression     of    an 

lic   or    common    nuisance.— State    V.    Smith 

opinion.— People  T.  Borda,  lOB  Cal.  8!«,  6*8. 

SI  Iowa   4!3.  IS  K.  W.   T»7. 

38   Pac.  1110. 

SSTiVa.  DISGHABOINO  GOAL  TAB,  OR  OTEEB  SIMILAS  PRODUCTS 
m  NAViaABLE  WATERS  OF  THZ  STATE.     [Repealed.] 

History:  Enactment  apvroTed  March  2G,  1901,  Stats,  and  Amdta, 
1901.  p.  813;  repealed  May  19,  191G,  Stats,  and  Amdts.  191B,  p.  69S. 
In  effect  Aucuat  8,  191S. 

g374ik  DUMPINa  GABBAOE,  ETG.,  IN  NAViaABLE  WATER  OB 
PACIFIG  OCEAN.  MISDEMEANOR.  Any  person  who  places,  deposits,  or 
dumps  any  garbage,  ewill,  refuse,  cans,  bottles,  paper,  or  vegetable  matter,  or 
the  carcass  of  any  dead  animal,  or  the  offal  from  any  slaughter  pen  or  butcher 
shop,  or  any  trash  or  rubbish  in  or  upon  the  navigable  waters  of  this  state,  or 
who  places,  deposits  or  loads  the  same  upon  any  scow,  barge,  float,  hulk,  or 
any  steam  or  sailing  vessel,  or  any  vessel  of  any  kind,  with  intent  that  the 
same  shall  be  dumped  or  deposited  therefrom  in  or  upon  any  of  the  navigable 
waters  of  this  state,  or  of  the  Pacific  ocean  without  the  state,  at  any  point 
therein,  within  twenty  miles  of  any  point  on  the  coast  line  of  the  state,  and 
any  captain,  or  other  person  in  charge  of  any  scow,  barge,  float,  hulk,  or  any 
stream  or  sailing  vessel,  or  any  vessel  of  any  kind,  who  permits  the  same  to 
be  loaded  with  any  garbage,  swill,  refuse,  cans,  bottles,  paper,  or  vegetable 
matter,  or  the  carcass  of  any  dead  animal,  or  the  offal  from  any  slaughter  pen 
or  butcher  shop,  or  any  trash  or  rubbish,  with  intent  that  the  same  shall  "be 
damped  or  deposited  therefrom  in  or  upon  any  of  the  navigable  waters  of  this 
state,  or  of  the  Pacific  ocean  without  the  state,  at  any  point  therein,  within 
twenty  miles  of  any  point  on  the  coast  line  of  the  state,  is  guilty  of  a  misde- 
meanor, and  no  scow,  barge,  float,  hulk,  or  any  steam  or  sailing  vessel,  or  any 
vessel  of  any  kind,  upon  which  any  garbage,  swill,  refuse,  cans,  bottles,  paper, 
or  vegetable  matter,  or  the  carcass  of  any  dead  animal,  or  the  offal  from  any 
slaughter  pen  or  butcher  shop,  or  any  trash  or  rubbish  has  been  loaded  with 
the  intent  that  the  same  shall  be  dumped  or  deposited  therefrom  upon  any  of 
the  waters  of  the  Pacific  ocean  where  permitted  by  this  section,  shall  leave  any 
point  within  the  state  unless  it  shall  carry  for  the  entire  trip  an  inspector 
appointed  by  the  state  board  of  health,  or  where  such  point  of  departure  is 
within  a  municipality,  then  by  such  municipality,  and  it  shall  be  the  duty  of 
such  inspector  to  enforce  the  provisions  of  this  section,  and  the  captain,  or 
other  person  in  charge  of  any  such  scow,  barge,  float,  hulk,  steam,  sailing  or 
other  vessel,  so  leaving  without  carrying  such  inspector  during  the  entire  trip 
is  guilty  of  a  misdemeanor;  provided,  however,  that  this  act  shall  not  be 
constnied  to  affect  the  discharge  of  any  sewer  system. 
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U  STS,  Xrtm  KBBPINQ  GUNPOWDER— RECORD  OF  EXPI.OBIVBI.  tri- 1- 

§376.  XEEPINa  OUNPOWDBR,  BTC,  TmLAWTULLY.  Every  person 
who  makes  or  keeps  gunpowder,  nitroglycerin,  or  other  highly  explosive 
substance,  within  any  city  or  town,  or  who  carries  the  same  through  the  streets 
thereof,  in  any  quantity  or  manner  such  aa  is  prohibited  by  law,  or  by  any 
ordinance  of  such  city  or  town,  is  guilty  of  a  misdemeanor. 
Hiatory:     Enacted  February  14,  ISTZ. 

§375a.    BJGOORD  OF  SALE  OF  EXPLOSIVES.    MUST  8E0W  WHAT. 

It  is  the  duty  of  each  and  every  person,  aBsociation,  joint  stock  company,  and 
corporation,  manufacturing,  storing,  selling,  transferring,  disposing  of,  or  in 
any  manner  dealing  in,  or  with,  or  using,  or  giving  out  nitroglycerin,  dyna- 
mite, vigorite,  hercules  powder,  giant  powder,  or  other  high  explosive,  by  what- 
ever name  known,  to  keep  at  all  times  an  accurate  journal,  or  book  of  record, 
in  which  must  be  entered,  from  time  to  time,  as  it  is  made,  each  and  every 
sale,  delivery,  transfer,  gift,  or  other  disposition  made  by  such  person,  firm, 
association,  joint  stock  company,  or  corporation,  in  the  course  of  bi^iness  or 
otherwise,  of  any  quantity  of  such  explosive  substance.  Such  journal  or 
record  book  must  show,  in  a  legible  handwriting,  to  be  entered  therein  at  the 
time,  a  complete  history  of  each  transaction,  stating  the  name  and  quantity 
of  the  explosive  sold,  delivered,  given  away,  transferred,  or  overwise  disposed 
of;  the  name,  place  of  residence,  or  business  of  the  purchaser,  or  transferee; 
the  name  of  the  individual  to  whom  delivered,  with  his  or  her  address,  with  a 
description  of  such  individual  sufficient  for  identification.  Snch  journal  or 
record  book  must  be  kept  by  the  person,  firm,  association,  joint  stock  company, 
or  corporation  so  selling,  delivering,  or  otherwise  disposing  of  such  explosive 
substance,  or  substances,  in  his  or  their  principal  office  or  place  of  business 
at  all  times  subject  to  the  inspection  and  examination  of  the  peace  officers, 
or  other  police  authorities  of  the  state,  county,  or  municipality  where  the 
same  is  situated,  on  proper  demand  made  therefor. 

[Pmuahmant.]     Any  failure  or  neglect  to  keep  such  book,  or  to  make  the 
proper  entries  therein  at  the  time  of  the  transaction,  as  herein  provided,  or 
to  exhibit  the  same  to  the  peace  officers  or  other  police  authorities  on  demand, 
is  deemed  a  misdemeanor,  and  punishable  accordingly.     In  addition  to  such 
punishment,  and  as  a  cumulative  penalty,  such  person,  firm,  association,  joint 
stock  company,  or  corporation  so  offending,  shall  forfeit,  for  each  offense,  the 
sum  of  two  hundred  and  fifty  dollars,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction.     The  party  instituting  an  action  for  such  forfeiture  shall 
not  be  entitled  to  dismiss  the  same  without  consent  of  the  court  before  which 
the  suit  has  been  instituted.     Nor  shall  any  judgment  recovered  be  settled, 
satisfied,  or  discharged,  save  by  order  of  such  court,  after  full  payment  into 
court,  and  all  moneys  so  collected  must  he  paid  to  the  party  bringing  the  suit. 
Hiatory:     £jnacted  by  Code  CommiBslon,  Act  March  16,  1901,  a 
codification  of  Act  March  12.  1878  (Stats,  and  Amdts.  187S,  p.  110). 
StaU.  and  AmdCa.  1900-1.  p.  467,  act  held  unconstltiiUoDal,  see  history, 
j  6,  ante;  re^nacted  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  7G8. 
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Tit.  X.I  VIOLATIOX  OF  4tlIARANTIIIB   OR  HEALTH    LAWS,  ||  STS,  STT 

§  376.    VIOLATION  OF  QUABANTIME  LAWS  BY  MASTER  OF  VESSEL. 

Every  master  of  a  yessel  subject  to  quarantine  or  visitation  by  the  quaraotine 
offieer,  Tvho  refuses  or  omits; 

1.  To  proceed  with  and  aiichor  his  veagel  at  the  place  assigned  for  quaran- 
tine, at  the  time  of  his  arrival; 

2.  To  Bnbmit  his  Teasel,  cfurgo,  and  passengers  to  the  examination  of  the 
qnarantine  officer,  and  to  furnish  all  neceraary  information  to  enable  that 
officer  to  determine  to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject;  or, 

3.  To  remain  with  his  vessel  at  the  qnarantine  dniing  the  period  assigned 
€or  her  quarantine,  and  while  at  quarantine  to  comply  with  the  regulations 
prescribed  by  law,  and  with  such  as  any  health  officer,  by  virtue  of  authority 
given  him  by  law,  shall  prescribe  in  relation  to  bis  vessel,  his  cargo,  himself, 
his  passengers,  or  crew; 

Is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  two  thousand  dollars,  or  both. 

History:  Eaaeted  February  14,  ISTZ;  amended  March  9,  1ST8, 
Code  Amdts.  1ST7-S,  p.  116;  by  Code  CommlasloD,  Act  March  1$,  1901, 
Stats,  and  Amdts.  1900-1,  p.  43S.  act  beld  nncoasUtutlonal,  see  history, 
§6,  ante;  amendment  re-enacted  March  22,  1905,  Stats,  and  Amdta, 
190&,  p.  769. 

As  t*    VMuvntlnr   aad    kealtk    resslatlaa  Aa  t*  aklvmaBlei^  Cntlc*.  see  Karr's  Cyo. 

at   cltT    aad    cttuntT   •(    Sua    Fraaclaco.    Bee       Pol.  Coda  (2il  ed.>,  }|  3D13-301S  and  notes. 
Kerr's   Cyc.   Pol.  Code   (id   ed.),   II  3004   et 
seq.,  and  notes. 

§  377.  WILFUL  VIOLATIONS  OF  HEALTH  LAWS.  PENALTY.  Every 
person  who  is  charged  with  a  duty  relating  to  the  registration  of  deaths,  under 
chapter  three,  title  seven,  of  the  act  to  establish  a  Political  Code,  approved 
March  twelfth,  eighteen  hundred  and  seventy-two,  who — 

1.  Wilfully  fails  to  keep  a  registiy  of  the  name,  age,  residence,  and  time  of 
death  of  a  decedent;  or, 

2.  WilftUly  fails  to  register  with  the  county  recorder  a  certified  copy  of  such 
register,  as  is  provided  for  in  said  chapter ;  or, 

3.  Wllfnlly  inters,  cremates,  or  otherwise  disposes  of  any  human  body,  in 
any  city,  county,  or  city  and  county,  without  having  first  obtained  a  permit, 
as  provided  for  in  said  chapter ;  or, 

4.  Wilfully  grants  a  permit  for  the  interment,  cremation,  or  disposition  of 
a  dead  human  body,  without  the  certificate  provided  for  in  said  chapter ;  or, 

5.  Wilfully  violates  any  (^  the  laws  of  this  state  relating  to  the  preservation 
of  the  public  health ; 

Is  guilty  of  a  miaderaeanor,  and  is,  unless  a  different  punishment  for  such 
violation  is  prescribed  by  this  code,  punishable  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment. 


1.  C«Biitra«d — As  arplrlBsr  aalr  ta  pr*.  chapter  and  title  construoa  not  to  leave 
tIkIobb  «(  cka»t«r  8  of  title  7  of  Political  state  without  right  of  punishment  of  health 
Code,   but   amendment   llmitlnc   It   to  such       ofllcer   for   malfeasance    or   misfeaaance    In 
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HSTTa-SM  STATE  BOARD  OF  HEALTH — VIOLATIOIT  OF  RULES  OF.  [PL  I, 

omce.  so  as  to  render  an  ordlnanco  pasaed  Aa  to  itewrr  af  citr  t*  rcKvlate  b>rlBl  of 

In   conlllci  with   general  law  filing  penalty  the  dead.  Bee  note.  TS  Am.  St.  Rep.  HI. 

valid.— Ex  parte  Keeney,  B4  Cal.  ID4,  310,  24  Aa  t»  valMltr  at  keallk-Iai*   resalallaaa, 

Pac.   St.  see  note.  4T  Am.  St.  Rep.  E31. 

§377a.  STATE  BOARD  OF  HEALTH,  VIOLATION  OF  RULES  OF, 
BELATINQ  TO  QnAKAlfTINE,  ETC.  Every  person  who  after  notice  shall 
violate,  or  who,  upon  the  demand  of  any  public  health  oflSeer,  shall  refuse  or 
neglect  to  conform  to  any  rule,  order  or  regulation  prescribed  by  the  state 
board  of  health  respecting  the  quarantine,  or  disinfection  of  persons,  animals, 
things  or  places,  shall  be  guilty  of  a  misdemeanor, 

Hiatory:     Eoacted  March  IS,  1905,  Stats,  aod  AmdU.  1905,  p.  143. 

1.     Fallare  •(  healtk  oBeer  to  laaae  eer-  Aa  to  proTlaloaa  for  pnacrvatlon  •(  pah-, 

tidcate  of  death   bd   as    to    authorize   Inter-        He    health,    see    Kerr'a    Cvc.    PoL    Code     (td 
ment  of  dead  body   In   cemetery   la  punleh-       ed),    t|  Z9TJ-30S1   and    notes. 
able,  under  this  section. — Ex  parte  Keeney, 
Si   Cat.    304,    IID,    24    Fac.    34. 

§377b.  STATE  BOARD  OF  HEALTH,  VIOLATION  OF  RULES  OF, 
RELATXHO  TO  POLLUTION  OF  WATER.  Any  person  who  shall  violate  or 
refuse  or  neglect  to  conform  to  any  sanitary  rule,  order  or  regulation  pre- 
scribed by  the  state  board  of  health  for  the  prevention  of  the  pollution  of 
springs,  streams,  rivers,  lakes,  wells,  or  other  waters  used  or  intended  to  be 
used  for  human  or  animal  consumption  shall  be  guilty  of  a  misdemeanor. 
History:     EDacted  Msrch  IS,  1905,  Stats,  and  Amdts.  1906,  p.  13S. 

§3770.  STATE  BOARD  OF  HEALTH,  VIOLATION  OF  RULES  OF, 
RELATDTO  TQ  POLLUTION  OF  ICE.  Any  person  who  shall  violate  or 
refuse,  or  neglect,  to  conform  to  any  sanitary  rule,  order  or  regulation  pre- 
scribed by  the  state  board  of  health  for  the  prevention  of  the  pollution  of  lee 
or  the  sale  or  disposition  of  polluted  ice  offered,  kept  or  intended  for  public 
use  or  consumption,  shall  be  guilty  of  a  misdemeanor. 

History:     Enacted  Marcb  IS,  1905,  Stats,  and  Amdts.  1905,  p.  13S. 

§  378.  NEOLECTma  TO  PERFORM  DUTIES  UNDER  HEALTH  LAW. 

Every  person  charged  with  the  performance  of  any  duty  under  the  laws  of 
this  state  relating  to  the   preservation   of  the  public   health,   who   wilfully 
neglects  or  refuses  to  perform  the  same,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14,  1872. 

§  379.  UNLICENSED  PILOTINQ.  Every  person,  not  the  master  or  owner, 
or  not  authorized  to  act  as  pilot  under  the  laws  of  this  state,  who  pilots  or 
offers  to  pilot  any  vessel  to  or  from  any  port  of  this  state  for  which  there  are 
commissioned  or  licensed  pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  other  than  that  for  which  he  is  commissioned  or  licensed, 
and  for  which  there  are  pilots  so  commissioned  or  licensed,  is  guilty  of  a 
misdemeanor. 

Hiatory:     Enacted  February  14.  1ST2.  founded  on  S  IT,  Act  March 

22.  1S70,  Stats.  1869-70,  p.  34S;  amended  March  30,  1874,  Code  Amdts. 

1873-4,  P.  432. 

§  330.  APOTHECARY  OHITTINa  TO  LABEL  DRUGS,  OR  LABEUMQ 
THEH  WRONGFULLY,  ETC.    Every  apothecary,  druggist,  or  person  carry- 
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TIL  X.I  PRAVDVLBNT  INCREASE!  OP  WEIOHl^-FALSE  TESTS,  ETC.      IH  SSt-3Slk 

iDg  on  business  as  a  dealer  in  drugs  or  medicines,  or  person  employed  as  clerk 
or  salesman  by  such  person,  who,  in  putting  np  any  drugs  or  medicines,  or 
making  up  any  prescription,  or  filling  any  order  for  drugs  or  medicines,  wil- 
fully, negligently,  or  ignorantly  omits  to  label  the  same,  or  puts  an  untrue 
label,  stamp,  or  other  designation  of  contents,  upon  any  box,  bottle,  or  other 
package  containing  any  drugs  or  medicines,  or  substitutes  a  different  article 
for  any  article  prescribed  or  ordered,  or  puts  up  a  greater  or  less  quantity  of 
any  article  than  that  prescribed  or  ordered,  or  otherwise  deviates  from  the 
terms  of  the  prescription  or  order  which  he  undertakes  to  follow,  in  conse- 
quence of  which  human  life  or  health  is  endangered,  is  guilty  of  a  misdemeanor, 
or  if  death  ensues,  is  guilty  of  a  felony. 

HIttory:     Enacted  February  14,  1872, 

AB  ttt  VBTclHBBrsa  In  «Mai**nnainc  'raKs  Aa    to    met    rnEalatlan    ■■!>    af    poliiaBsaB 

■■«    labrltnc    IhpB    wpaactnllr.    see    Kerr's  ■abataBera.   see    Z   HeQnlng'a   General  Laws 

Cyc.    Civ.     Code     (Zd    ed.),     i  43,    note    pars.  <Sd  ed.>,  p.  — . 

3S-S3. 

§381.  PTTTTINa  EXTKANEOUS  SUBSTANCES  IN  PACKAQES  OF 
GOODS  USUALLY  SOLD  BY  WEIQHT,  WITH  INTENT  TO.  INCREASE 
WEIGHT.  Every  person  who,  in  putting  up  in  any  bag,  bale,  box,  barrel,  or 
other  package,  any  hops,  cotton,  wool,  grain,  hay,  or  other  goods  usually  sold 
in  bags,  bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or  conceals 
therein  anything  whatever,  for  the  purpose  of  increasing  the  weight  of  such 
bag,  bale,  box,  barrel,  or  package,  with  intent  thereby  to  sell  the  goods  therein 
or  to  enable  another  to  sell  the  same,  for  an  increased  weight,  is  punishable 
by  fine  of  not  less  than  twenty-five  dollars  for  each  offense. 

HIatory:     Bnacted   February    14,   1872;    amended   March   30,   18T4, 
■,  p.  432. 

§  381a.  PENALTY  FOR  RENDERING  INACCTJRATE,  INCORRECT,  OR 
FALSE  TESTS  AS  TO  DAIRY  PRODUCTS.  Any  person,  or  persons,  whether 
as  prineipala,  agents,  managers,  or  otherwise,  who  buy  or  sell  dairy  products, 
or  deal  in  milk,  cream  or  butter,  and  who  buy  or  sell  the  same  upon  the  basis 
of  their  richness  or  weight  or  the  percentage  of  cream,  or  butter-fat  contained 
therein,  who  use  any  apparatus,  test  bottle  or  other  appliance,  or  who  use  the 
"Babcock  test"  or  machine  of  like  character  for  testing  such  dairy  products, 
cream  or  butter,  which  is  not  accurate  and  correct,  or  which  gives  wrong  or 
false  percentages,  or  which  is  calculated  in  any  way  to  defraud  or  injure  the 
person  with  whom  he  deals,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
Rhall  be  fined  not  more  than  five  hundred  dollars  or  imprisoned  in  the  county 
jail  not  more  than  six  months. 

Hiitory:    Enacted  March  16.  1901,  Stats,  and  Amdts.  1900-1.  p.  324. 

§381b.  DUTY  OF,  RELATING  TO  THE  ENFORCEMENT  OF  THE  LAW 
ON  FALSE  TESTS  OF  DAIRY  PRODUCTS.  DUTY  OF  DISTRICT  ATTOR- 
NEY. It  shall  be  the  duty  of  the  state  dairy  bureau,  now  existing  under  the 
laws  of  this  state,  to  enforce  the  provisions  of  section  three  hundred  and 
eighty-one  a  of  the  Penal  Code  and  cause  the  prosecution  of  persons  whom 
[who]  it  knowSj  or  has  reason  to  believe,  are  guilty  of  violating  the  provisions 
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of  said  section  of  the  Penal  Code.  It  sball  be  the  duty  of  the  district  attorney 
of  each  and  every  county  in  the  state  to  attend  to  the  prosecution  of  all  persons 
within  his  district  against  whom  the  state  dairy  bureau  shall  enter  complaint 
for  violating  the  provisions  of  said  se<;tion  of  the  Penal  Code. 

[Bureau  to  inspect  and  examine  creameries — ^Borean  to  fnrnish  creameries 
with  appu^tns  for  ttatitig — ^Bureau  to  test  app^^tu — ^Fee  for.]  Said  state 
dairy  bureau  shall  from  time  to  time  inspect  and  examine  aa  to  their  accuracy, 
or  their  adaptability  to  give  accurate  results,  all  glassware,  measures,  scales, 
weights,  and  other  apparatus  used  in  creameries,  and  factories  of  dairy 
products  where  milk  and  cream  are  purchased,  to  determine  the  amount  or 
percentage  of  fat  in  milk  or  cream.  Said  state  dairy  bureau  shall  supply  at 
cost,  and  not  oftener  than  once  in  a  year,  to  every  creamery,  or  other  factory 
of  dairy  products  where  milk  and  cream,  or  either,  are  purchased,  upon 
application  not  more  than  two  tubes  or  bottles  and  one  pipette  of  the  forms 
used  with  the  Babcock  test,  which  it  shall  first  examine  as  to  accuracy,  and 
if  accurate,  or  adapted  to  give  accurate  results  under  the  usual  method  of 
operating  the  Babcock  test,  said  state  dairy  bureau  shall  certify  to  this  by 
marking  durably  and  permanently  upon  each  and  every  piece  of  apparatus 
supplied  the  letters  "D.  B."  Said  state  dairy  bureau  shall  also  upon  payment 
at  the  rate  of  one  dollar  for  each  dozen,  test  or  examine  into  the  accuracy  of 
all  test  bottles  -or  tubes  and  pipettes  sent  to  it  direct  from  any  creamery,  or 
other  factory  of  dairy  products  where  milk  or  cream  are  [is]  purchased,  and 
if  found  accurate,  or  adapted  to  give  accurate  results,  the  letters  "D.  B," 
shall  be  marked  upon  each  piece  of  apparatus  examined, 

[Disposition  of  fees  received.]  The  state  dairy  bureau  shall  pay  all  money 
received  for  making  such  tests  for  examinations  into  the  state  treasury  and 
the  same  shall  become  a  part  of  the  appropriation  for  the  use  of  the  state 
dairy  bureau  and  its  disposition  shall  be  at  the  disposal  of  the  state  dairy 
bureau  in  enforcing  the  provisions  of  this  act. 

Hlatory:     Enacted  March  18,  1906.  State,  and  Amdts.  1905,  p.  168. 

§382.  ADIILTEBATION  OF  FOOD,  DRINK,  ETC.  Every  person  who 
adulterates  or  dilutes  any  article  of  food,  drink,  drug,  medicine,  spirituous 
or  malt  liquor,  or  wine,  or  any  article  useful  in  compounding  them,  with  the 
fraudulent  intent  to  offer  the  same,  or  cause  or  permit  it  to  be  offered  for 
sale  as  unadulterated  or  undiluted;  and  every  person  who  fraudulently  sells, 
or  keeps  or  offers  for  sale  the  same,  as  unadulterated  or  undiluted,  or  who, 
in  response  to  an  inquiry  for  any  article  of  food,  drink,  drug,  medicine, 
spirituous  or  malt  liquor,  or  wine,  sells  or  offers  for  sale,  a  different  article, 
or  an  article  of  a  different  character  or  manufacture,  without  first  informing 
such  purchaser  of  such  difference,  is  guilty  of  a  misdemeanor;  provided,  that 
no  retail  dealer  shall  be  convicted  under  the  provisions  of  this  section  if  he 
shall  prove  a  written  guaranty  of  purity  obtained  from  the  person  from  whom 
he  purchased  such  adulterated  or  diluted  goods. 

History:  Enacted  February  14.  1872:  amended  by  Code  Com- 
mlsBlon,  Act  March  16.  1901,  Stats,  and  Amdts.  1900-1.  p.  46S.  act  held 
unconstitutional,  aee  history.  j&.  ante;  amendment  re-enacted  March 
21,  1903,  Stats,  and  Amdts.  1903,  p.  351. 
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SALK  or  ADULTEBATEH)  FOOD,  ETC. 
1.  Adulterating  C&Uforaia  winea. 
2, 3.  CoDBtitutionalitj   of  statute. 

4.  Ouilt7  knontedge. 
5,6,  Indictment   or   information  —  Sufficiency 
of. 

KarlBc,  Bee  1  Hennlns'a  General  Laws  {3d 
ed.),  p.  S03;  2  Id.,  pp.  »S.  12Tt  and  notes; 
also,   p.  —  State  Dairy   Bureau. 

Aa  (o  act  Fccnlallac  uIb Herat ■•■.  see 
TarlouB  acta,  1  Henning't  0«neral  Laws  (3d 
«d.),  pp.   1,  et  aeq. 

Aa  to  art  reir>IatlnK  aalc  at  deceptive  ket- 
tcr  aad  ekceae.  Bee  Hennlngr's  General  Lawe 
'3d  ed.).  pp.  SOS-309,  146.  Sea,  also,  post, 
I  SBIa  and  not«. 

Aa  ta  act  nKalatlitK  aalc  ot  Iwltatlu 
•Utc  all,  see  t  H en ni  rig's  Qeneral  Laws 
<3d  ed.),  p.  —  (ollv«  oil). 

Aa  «s  act  rclallas  ta  adaltentlfn  at 
kcBcy,  see  1  Hennlng's  Ottneral  I^wa  (3d 
ed.),  p.  ZO. 

Aa  t*  caaadtatlaaallfT  ot  atalalea  OzIhk 
the  pcTccatace  at  tat  and  waterr  >■■#  In 
Billk,  see  note.   Gl  Am.   Rep.  34T. 


Aa  4a  lialiilltr  far  acta  at  Berrant,  accat. 
•r  partner  la  ■elllas'  adalteratcd  tiHtd  prad- 

acta,  aee  notes,  II  L.  R.  A.  SGO-GT(,  parllcu- 
larlr  p.  S5«;  II  I,.  R.  A.  (N.  8.)  TSS;  20 
L.  R.  A.   (N.  8.)  I31i  SS  L,.  R.  A.  (N.  S.)  IIS. 

Aa  ta  TiKkl  ot  laapcetora  to  b«  furalaked 
aa-iplca  ef  aillk  fm  af  coat,  see  brief  In 
ZS  L.   R.   A.  161. 

Aa  to  aale  at  proeeaa  or  reaoraled  kattcr. 
see,  post,  I  S83a  and  nola. 

A*  la  aalc  ot  anivkalcao^e  provlalona  tar 
toad  for  esaanaiptlaa,  see  Kerr's  Cyc.  Civil 
Code    (2d  ed.),    I  IS,   note  para,   fil-87. 


As  to  valldltr  ot  aiotate  ppoklblllB*  aale 
at  adalteraicd  nllk,  see  notes,  I  Am.  St. 
Rep.  «I9;  78  Am.  St.  Rep.  243. 

1.     AdallerallBc  ralltorala  wlaea.— By  act 

of   March    6,    1907    (Slals.    and    Amdta.    101)7, 

tabllahed:  and  It  1b  made  a.  misdemeanor, 
punishable  by  a  fine  of  not  leaa  than  one 
hundred  dollara  nor  more  than  one  thou- 
sand dollars,  or  by  Imprisonment  In  the 
county  Jail  for  not  leas  than  thirty  days 
and  not  more  than  six  months,  or  both  flne 
and  Imprisonment,  for  any  parson.  Arm,  or 
corporation  In  this  state  to  falsely  stamp  or 
mark  California  wines,  or  to  offer  for  sale 
wines  thus  falsely  stamped  or  marked. 

9.  CoBBtltationallty  af  atalBtc— Statute 
providing  that  It  shall  be  an  offense  to  sell 
any  milk  which  contains  more  titan  a  cer- 
tain per  cent  of  watery  fluid  or  leas  than  a 
certain  per  cent  of  milk  aollda  la  constitu- 
tional.— Commonwealth  v.  Evana.  132  Maaa. 
11:  State  T.  Smith,  14  R.  I.  100,  51  Am.  Rep. 

3.  Slalute  making  It  unlawful  to  sell 
milk  adulterated  with  water  Is  conatltu- 
tlonal. — Commonwealth  T.  Walte,  S3  Maaa. 
(II   Allen)    264,   ST   Am.  Dec.  Til. 

4.  Oatlty  kaawlcdce  on  the  [>art  ot  the 
seller  need  not  be  alleged  or  proved  on 
charge  of  selling  adulterated  milk. — Com- 
monwealth V,  Walte,  93  Mass.  (11  Allen) 
264,  87  Am.  Dec.  711;  Commonwealth  v. 
Evans,   131  Mass.   11. 

5.  ladletBtcBl  or  lutamatlaa — Saacleacy 
ot. — An  indictment  or  information  charging 
the  sale  of  adulterated  milk  in  violation  ot 
statute,  which  alleges  that  the  accused  "did 
then  and  there  unlawfully  and  knowingly 
sell  to  one  A  a.  quantity  of  milk,  to  wit.  one 
quart  ot  milk,  as  and  for  pure  milk,  an 
article  of   food,   to  which  a   quantity   ot  a 

Is  aufflclent.— Lanalng  v.  State,  73  Neb.  124, 
102  N.  W.  2B4. 

S.  The  allegation  th&t  the  defendant  sold 
milk  "as  and  tor  pure  milk,  an  article  of 
food,"  Is  a  suRlclent  allegation  that  It  was 
sold  as  an  article  ot  food, — Lansing  v. 
State,  73  Neb.  124.  lOt  N.  W.  264. 

§  383.  SALE  OF  ADTTLTERATED  OR  TAINTED  FOOD  OB  DRINK  OR 
DRUG.  Every  person  who  knowingly  sells,  or  keeps  or  offers  for  sale,  or 
otherwise  disposes  of  any  article  of  food,  drink,  drug,  or  medicine,  knowing 
that  the  same  is  adulterated  or  has  become  tainted,  decayed,  spoiled,  or  other- 
wise unwholesome  or  unfit  to  be  eaten  or  drunk,  with  intent  to  permit  the 
same  to  be  eaten  or  drunk,  is  guilty  of  a  misdemeanor,  and  must  be  fined  not 
less  than  twenty-five  nor  more  than  one  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  exceeding  one  hundred  days,  or  both,  and  may,  in  the  discretion 
of  the  court,  be  adjudged  to  pay,  in  addition,  all  the  necessary  expenses,  not 
exceeding  fifty  dollars,  incurred  in  inspecting  and  analyzing  such  articles. 

["Dmg"  d^ned — "Food"  defined.]  The  term  "drug,"  as  used  herein, 
includes  all  medicines  for  internal  or  external  use,  antiseptics,  disinfectants, 
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and  cosmetics.  The  terra  "food,"  as  used  herein,  includes  all  articles  used  for 
food  or  drink  by  man,  whether  simple,  mixed,  or  compound.  Any  article 
is  deemed  to  be  adulterated  within  the  meaning  of  this  section: 

[DmgB  deemed  to  be  adoHersted.]  (a)  In  case  of  drugs:  (1)  If,  when 
sold  under  or  by  a  name  recognized  in  the  United  States  pharmacopoeia,  it 
differs  materially  from  the  standard  of  strength,  quality,  or  purity  laid  down 
therein;  (2)  If,  when  sold  under  or  by  a  name  not  recognized  in  the  United 
States  pharmacopceia,  but  which  is  found  in  some  other  pharmacopoeia  or 
other  standard  work  on  materia  medica,  it  differs  materially  from  the  standard 
of  strength,  quality,  or  purity  laid  down  in  such  work;  (3)  If  its  strength, 
quality,  or  purity  falls  below  the  professed  standard  under  which  it  is  sold. 

[Food  deemed  to  be  adulterated.]  (b)  In  the  case  of  food:  (1)  If  any 
substance  or  substances  have  been  mixed  with  it,  so  as  to  lower  or  depreciate, 
or  injuriously  affect  its  quality,  strength,  or  purity;  (2)  If  any  inferior  or 
cheaper  substance  or  substances  have  been  substituted  wholly  or  in  part  for 
it;  (3)  If. any  valuable  or  necessary  constituent  or  ingredient  has  been  wholly 
or  in  part  abstracted  from  it ;  (4)  If  it  is  an  imitation  of,'  or  is  sold  under  the 
name  of,  another  article;  (5)  If  it  consists  wholly,  or  in  part,  of  a  diseased, 
decomposed,  putrid,  infected,  tainted,  or  rotten  animal  or  vegetable  sub- 
stance or  article,  whether  manufactured  or  not;  or  in  the  ease  of  milk,  if  it  is 
the  produce  of  a  diseased  animal;  (6)  If  it  is  colored,  coated,  polished,  or 
powdered,  whereby  daraage  or  inferiority  is  concealed,  or  if  by  any  means 
it  is  made  to  appear  better  or  of  greater  value  than  it  really  is;  (7)  If  it 
contains  any  added  substance  or  ingredient  which  is  poisonous  or  injurious 
to  health. 

History:  Enacted  February  14,  1872;  amended  by  Code  Com- 
misBion,  Act  March  16,  1901.  Stats,  and  Amdts.  1900-1,  p.  469,  act  held 
un constitutional,  see  history,  S5,  ante;  amendment  re^nacted  March 
22,  1905,  StaU.  and  AmdU.  1905,  p.  769. 

1.     SclllnK      diKwied      «■<      amwkal»ame  other    purposes    than    that    of    belnE    Satan. 

neat   is  not,   of  ItaelC.    a  crime:   to  sell   dla-  so    that    threat    to    accuse    one    of    crime   oC 

eased    and    unwholesome    moat,    knowinK    il  sellinK   diseHsed    and   unwholesome   m«at   la 

to    be    aa    diseased    and    unwholesome,    with  not  to  accuse  him  of  crime.— People  v.  Hoff- 

Intent  to  permit  It  to   be  eaten,  Is  a  crime;  man,   126  Cat.  368,   SET,  &S  Pac.  BG6. 

light  be  sold  with  no  knowledg-e  on  „            ,              ,       .  ,,,         . 


part   or   seller   that   It   was   diseased 

wholesome,    or    with    no    Intention    on    part  Aa  tm  ■■!< 

of   seller    to   permit   It   to   be   eaten,   or    It  connniptliii 

mlsht   be    sold   as   fertilizer,    or    (or   many  (Id  ed.),   I' 


g383a.  SALE  OF  PROCESS  OB  RENOVATED  BUTTER.  Any  person, 
firm  or  corporation,  who  sells  or  offers  for  sale,  or  has  in  his  or  its  possession 
for  sale,  any  butter  manufactured  by  boiling,  melting,  deodorizing,  or  reno- 
vating, which  is  the  product  of  stale,  rancid,  or  decomposed  butter,  or  by  any 
other  process  whereby  stale,  rancid,  or  decomposed  butter  is  manufactured  to 
resemble  or  appear  like  creamery  or  dairy  butter,  unless  the  same  is  plainly 
stenciled  or  branded  upon  each  and  every  package,  barrel,  firkin,  tub,  pail, 
square,  or  roll,  in  letters  not  less  than  one-half  inch  in  length,  "Process 
butter,"  or  "Renovated  butter,"  in  such  a  manner  as  to  advise  the  purchaser 
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of  the  rea!  character  of  such  "process"  or  "renovated"  butter,  is  guilty  of 

a  misdemeanor. 

Hfatory:  En&cted  bj  Code  Commission,  Act  March  16,  1901,  Stata. 
and  AmdtB.  1900-1,  p.  460,  act  held  unconstitutional,  see  history, 
f  5,  ante;  re-enacted  March  22,  1905,  Stats,  and  Amdts.  1906,  p.  770. 


I.  CoDBtittitionalitj  —  Statute      ffrbidding  Aa  lo  proklbltla>  sf  sale  at  sleoBurslBr, 

mannfaeture   of   goods   with   artificiul  see  notes,   1  Am.   St,   Rep.   CIG;   ts   Am.  St. 

coloring.  Rep.  400;  11  L.  R.  A.  G32;  and  note,  T  Am. 

i,  3.  Statutes    probibiting    sals    of    oleomar-  ^''-  ^^P-  ^^^ 

garine.  As  <•  rccalatloa  af  sale  at  dairr  prndaee 

4.  Defenses.  ■•  »•»"«  w«hl«   pallee   power  at  mtmtr,   aee 

note.  1  £^  R.   A.    El. 

I.     C«.tit,tl«.m_fl..t-te    toTUMImM  a.  to  T.IIdltr  ot  .t-..te.  praklbltf..  Hie 

"'•"»'«•-'«   "  ■«■»  "'   BOOl^  contain-  ^    ,l„«,r„rt_e    „    l.lUtla.    b.tt.t,    see 

In^    nrtlflclal    coloring    matter    Is    constltu-  „^tg„_   j^  ^„    ^t.   Hep.  423;  Tg  Am.  St.  Rep. 

„ .    ..    .    „„,.„.    regulation.— People    t.  jg^     .,   ^^    ^r.  Hep.   65;   1   L.   R.   A.   SB;   « 

"""=■"•  U  R.  A.   «JJ. 


rd.   146  N.   Y.   lOG,   19  N. 


a.     Statute*   prahlbltlBK  "le   of  oleaBiar.  4,     DefeBM^^-Under    statute     maklnff    It 

B«Hi.e.— AH  statutes  prohibiting  the  Hale  of  offense  to  sell  aubitance  having  resemblance 

□  leomarBarlne  or  Imitation  butter  are  with-  „,   butter    but   not   made   wholly   from   pure 

'-    police    power    of    atate.— CooH    v.    State,  ^e^m,  and  the  package  not  having  painted, 


110  Ala.  40,  20  So.  160;  Commonwealth  t.  gtampod  or  marked 
Huntley,  156  Mass.  2SS,  15  L.  H.  A.  SS»,  tO  ^ach  article  enterln 
N.   E.   11 J7. 


into   the  composition 

of  the  substance.  It  is  no  defense  that  such 

i.     And    is  not  violation   of  the   constltu-       substance   was  patented  under  the   laws   of 

tlonal  provision  Klving  Congress  the  power      the  United  States. — Palmer  v.  State,  t»  Ohio 

to   regulate   commerce   antong    the    several      St.  SSS,  48  Am.  Rep.  419. 

§384.   SETTINO  OUT  FIBES  WILFULLY  OB  MZGUGENTLT.  PENALTY. 

Any  person  who  shall  wilfully  or  negligently  commit  any  of  the  acts  hereinafter 
enumerated  in  this  section  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  be  punishable  by  a  fine  of  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  or  imprisonment  in  the  county  jail  not  less  than  fifteen  days 
nor  more  than  six  months,  or  both  such  fine  and  imprisonment,  except  that 
in  the  case  of  an  offense  against  subsection  five  of  this  section  the  fine  imposed 
may  be  not  less  than  ten  dollars. 

1.  [Setting  fire  without  penniaaion.]  Setting  fire,  or  causing  or  procuring 
fire  to  be  set  to  any  forest,  brush,  or  other  intiammable  vegetation  growing  on 
lands  not  his  own,  without  the  permission  of  the  owner  of  such  land ;  provided, 
that  no  person  shall  be  convicted  under  this  section  who  shall  have  set  in 
good  faith  and  with  reasonable  care,  a  backfire  for  the  purpose  of  stopping  the 
progress  of  a  fire  then  actually  burning. 

2.  [Allowing  fires  to  escftpe.]  Allowing  fires  to  escape  from  the  control  of 
the  persons  having  charge  thereof,  or  to  spread  to  the  lands  of  any  person 
other  than  the  builder  of  such  fire  without  using  every  reasonable  and  proper 
precaution  to  prevent  such  fire  from  escaping. 

3.  [Burning  brush  without  taloBg  precaution.]  Burning  brush,  stumps, 
logs,  rubbish,  fallen  timbers,  fallows,  grass,  or  stubble,  or  blasting  with  dyna- 
mite, powder,  or  other  explosives,  or  setting  off  fireworks,  whether  on  his  own 
land  or  that  of  another,  without  taking  every  proper  and  reasonable  precau- 
tion both  before  the  lighting  of  said  fire  and  at  all  times  thereafter  to  prevent 
the  escape  thereof;  provided,  that  any  firewarden  may,  at  his  discretion,  give 
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&  written  permit  to  any  person  desiring  to  bnm  or  blast  as  aforesaid;  such 
permit  shall  contain  such  rules  and  regulations  for  the  building  aud  manage- 
ment of  such  fires  as  the  state  board  of  forestry  may  from  time  to  time 
prescribe;  and  in  any  prosecution  under  this  subsection  it  shall  be  prima  facie 
evidence  that  the  defendant  has  taken  proper  and  reasonable  precautions  to 
prevent  the  escape  of  such  fire,  when  he  shall  show  that  he  has  received  such 
a  permit  and  has  complied  with  all  the  rules  and  regulations  therein  pre- 
scribed. 

i.  [Using  engine  witiioot  device  to  prevent  fparks.]  Using  any  logging 
locomotive,  donkey,  or  threshing  engine,  or  any  other  engine  or  boiler,  in  or 
near  any  forest,  brush,  grass,  grain,  or  stubble  land,  unless  be  shall  prove  upon 
the  trial,  afBrmatively,  that  such  engines  or  boilers  used  by  him  were  provided 
n-ith  adequate  devices  to  prevent  the  escape  of  fire  or  sparks  from  smoke- 
stacks, ash  pans,  fire  boxes,  or  other  parts,  and  that  he  has  used  every  reason- 
able precaution  to  prevent  the  causing  of  fire  thereby. 

4a.  [Fire  eztingniBhers  on  harveateiB  or  hay  press.]  Harvesting  grain  or 
causing  grain  to  be  harvested  by  means  of  a  combined  harvester,  header,  or 
stationary  threshing  machine,  or  baling  hay  by  means  of  a  hay  press,  unless 
he  shall  keep  at  all  times  in  convenient  places  upon  each  said  combined  har- 
vester, header,  or  stationary  threshing  machine,  or  hay  press,  fully  equipped 
and  ready  for  immediate  use,  two  suitable  chemical  fire  extinguishers,  ap- 
proved by  the  underwriters'  laboratories,  each  of  the  capacity  of  not  less  than 
two  and  oue-balf  gallons. 

4b.  [Spark-urestlng  device  on  tractors,  etc.]  Operating  or  causing  to  be 
operated  any  gas  tractor,  oil-burning  engine,  gas-propelled  harvesting  ma- 
chine or  auto  tmck  in  harvesting  or  moving  grain  or  hay,  or  moving  said 
tractor,  engine,  machine,  or  auto  truck  in  or  near  any  grain  or  grass  lands, 
unless  he  shall  maintain  attached  to  the  exhaust  on  said  gas  tractor,  oil-burn- 
ing engine  or  gas-propelled  harvesting  machine  an  effective  spark-arresting  and 
burning  carbon-arresting  device. 

5.  Refusing  or  failing  to  render  assistance  in  combating  fires  at  the  sum- 
mons of  any  firewarden  unless  prevented  by  good  and  sufficient  reasons. 

6.  [Leaving  fire  burning  not  applicable  to  cities.]  Leaving  a  camp  fire 
burning  or  unextinguished  without  some  person  in  attendance,  or  allowing 
such  fire  to  spread  after  being  built. 

7.  [Exceptions.]  The  provisions  of  this  section  shall  not  apply  to  the 
setting  of  fire  on  lands  within  any  municipal  corporation  of  the  state. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commts- 
slon.  Act  March  16.  1901,  Stats,  and  Amdts.  1900-1.  p.  460,  act  held  un- 
constitutional, see  i  ivla,  ante;  amendment  re-enacted  March  22, 
190G,  Stats,  and  Amdts.  1906,  p.  75S;  amended  March  23,  1907.  Stats, 
and  Amdts.  1907,  p.  996,  Kerr's  Stats,  and  Amdts.  190S-7,  p.  525: 
May  1,  1911,  Stata.  and  Amdts.  1911  p.  13GG;  amendment  approved 
May  2,  1919,  Stata.  and  Amdts.  1919,  p.  173. 

FIRES — SET  OUT  WILFULLY  OB  NEGLI-  3.  Same— Not  to  make  proof  of  setting  flra 
QENTLr.  proof  of  negligence. 

1.  Construction  of  section — As  to  design.  i.  Same — SubdivieioD  unreasonable  provision. 

2.  Same — As  to  render  settine   Are   to  Btnb-  5.  State  statute — Act  ot  Februaiy  13,  1872, 

ble  on  one's  onn  land  nntawful,  constmed. 
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I.  COBB<rDetl»>  at  BCetlsB — Aa  t*  dcclcM 
—Police  power. — This  section  la  designed  to 
prevent  the  destruction  of  property,  &nd 
particularly  of  roreata,  by  the  caraleH  aet- 
ting  □(  Area,  a.nd  by  the  purview  and  pur- 
pose thereof  Is  within  the  police  power  of 
the  state.— In  re  McCapea,  IBT  OaL  aS,  IT, 
tOS   Psc.   I2». 

S.  Sane — As  aot  mderlBC  mtttimg  Are 
to  HMbble  •■  a  iterBaB'ii  owb  ImbI  aBlBWhil, 
so  as  to  make  him  liable  tor  the  natural 
consequences,  regardless  of  negllKence; 
hence  where  one  lawfully  set  out  flre,  ho  Is 
not  Iktble  unless  such  lire  escaped  by  rea- 
son of  negligence. — Qarnler  T.  Porter,  90 
Cal.   lOS,    107,   iT   Pac.    EG. 

S.  teBc — Nat  to  Make  the  proof  of  aet- 
Umw  ^M  proof  at  megUgtrntf,  It  being  a 
penal  statute,  and  the  word  "wilfully"  mean- 
ing with  evil  intent  or  with  leg«l  malice  or 
with  bad  purpose.— Galvln  V.  Qualala  Mill 
Co.,  98   Cal.   Z6S,   ITO,   S3  Pao.   93. 


rlghta 


4.     Sai 


lafclc 


I  language  of  subdi vision  3 
of  this  section  Is  so  broad  as  to  liave  little 
or  no  relation  to  the  purpose  of  the  act. 
It  prevents  the  setting  of  any  flre  without 
permission  from  «  Are  warden,  though  the 
ttre  be  set  with  acrupuloua  care  and  by  no 
possibility   could   work   the   destruotlon   of 


property.     Such  a  law  upon  the  face  of  It 

grty.  It  makes  It  a  crime 
light  a  flre  on  his  own  land 
for  the  purpose  of  burning  "anything  what- 
Boever,"  and  declares  the  person  who  does 
BO  a  criminal,  rei^rdless  of  the  taot  that 
the  flre  was  carefully  set  and  guarded,  and 
regardless  of  the  fact  tha.t  no  Injury  to 
anybody  resulted  from  the  setting.  In  other 
words,  every  person  ao  aattlng  a  flre  would 
be  guilty  of  a  crime  and  the  queatlon 
whether  he  should  be  punished  or  not 
would  rest  largely  In  the  friendship  or 
hostility  of  his  neighbors  or  of  the  In- 
former who  hy  the  law  receives  one-half  of 
the  flnea  upon  conviction;  and  It  must  be 
held  this  subdivision  la  an  unreasonable 
Interference  with  the  conatltutlonal  rlghta 
of  Ihe  cltlien  and  therefore  void. — In  re 
McCapea.  167  Cal.  28.  38,  tO,  109  Pac.  Ml. 

S.  Stale  atatntc— Act  ot  Pefcmary  IS. 
1ST3  relates  only  to  public  land  belonging 
to  this  state  or  the  United  States,  and  Is 
also  a  penal  offense,  applying  to  thosa  who 
wilfully  and  deliberately  set  flre,  etc..  and 
does  not  show  that  proof  of  setting  flre  Is 
■ufflcient  «nd  of  Itself  proof  0(  negligence. 
— Oarnler  v.  Porter,  80  Cat.  105,  107.  37  Pac. 
£5;  Galvln  v.  Qualsla  Mill  Co.,  SS  Cal.  M», 
370,  S3  Pac.  »S. 


g384a.    KEEPING  FISES  WITHIN  CERTAIN  LIMITS.     [Repealed.] 

HIatory;  Enacted  by  Code  Commission,  Act  Marcb  IS,  1901,  Stats, 
and  AmdtB.  1900-1,  p.  460,  act  held  unconstitutional,  see  taiatory,  i  171a, 
ante;  re-enacted  March  22,  1905,  Stats,  and  Amdts.  1906,  p.  76S;  re- 
pealed March  23,  1907,  Stata.  and  Amdts.  1907,  p.  99S,  Kerr's  Stats,  and 
AmdU.  1908-7,  p.  627. 

I,     Statale  proklbltla);  oettlac  Ire  to  amr  ot    the   year   when    It    became   necessary,    In 

naoda,  laada,  iw  maFskea,  eseept   wlthla   a  the   usual  course   of   husbandry,   to   prepare 

eerMla   time,  after    due    notice    to  adjacent  the    land   for   the    planting   of   crops    or   for 

landholders,    was    not    Intended    to    prohibit  pasturage,    or    for    other    purposes    Incident 

the    burning    of   rubbish    on  .lands    In    cultl-  to    ordinary    tarmlnB    operation. — Acres    V. 

vatlon   ol   limited  area  during   any   season  State,  133  Qa.  14t,  50  S.  B.  ISO. 

§384b.    OAMPFIRE.    [Repealed.] 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  460,  act  beld  unconstltntional,  see  history,  i  171a, 
ante;  re-enacted  March  22,  1906,  Stats,  and  Amdts.  1906,  p.  768;  re- 
pealed March  23,  1907,  SUts.  and  Aradts.  1907,  p.  99S,  Kerr's  Stata.  and 
AmdU.  1906-7,  p.  627. 

§384c.  ANIMALS  INJURED  BY  PEBSONS  EUNTINO.  Every  person 
who  wilfully  or  negligently,  while  hunting  upon  the  inclosed  lands  of  another, 
kills,  maims,  or  wounds  an  aniiufU,  the  property  of  another,  is  guilty  of  a 
misdemeanor. 

History:  Bnacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1.  p.  460,  act  held  unconstitutional,  see  history,  S  17I«, 
ante;  re-enacted  March  21,  1906,  Stats,  and  Amdts.  1906,  p.  673; 
amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  6S6,  Kerr's  Stats, 
and  Amdte.  190&-7,  p.  627. 

§385.  OBSTRUGTINa  ATTEMPTS  TO  EZTINOUISH  FIRES.  Every 
person  who,  at  the  burning  of  a  building,  disobeys  the  lawful  orders  of  any 
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public  oflicer  or  fireman,  or  offers  any  resistance  to  or  interference  with  the 
lawful  efforts  of  any  fireman  or  company  of  firemen  to  extinguish  the  same, 
or  engages  in  any  disorderly  conduct  calculated  to  prevent  the  same  from 
being  extinguished,  or  who  forbids,  prevents,  or  dissuades  others  from  as- 
sisting to  extinguish  the  same,  is  guilty  of  a  misdemeanor. 
History:  Enacted  February  14,  187S. 
Aa  to  IrM  aad  ttrtmtm,  see  Kerr's  Cyc.  Pol.   Code    (td   ed.).    11  itiS   et  aeq.  and   notes. 

§386.    MAIHTAINraG  BKIDQE  OK  FERBT  WITHOUT  AUTHOBITT. 

Every  person  who  demands  or  receives  compeusation  for  the  use  of  any  bridge 
or  ferry,  or  sets  up  or  keeps  any  road,  bridge,  ferry,  or  constructed  ford  for 
the  purpose  of  receiving  any  remuneration  for  the  use  of  the  same,  without 
authority  of  law,  is  guilty  of  a  misdemeanor. 

History:     Ehiacted  February  14,  1872. 

As  to  pabllc  terries  and  toll-brilKcs,  see        B< 
Kerrs    Cyc,    Pol.    Code     (8d    od),    1|  ««    st        ( 

§  387.    VIOLATINa  OONBITION  OF  TJNDEBTAEINO  TO  KEEP  FEKKT. 

Every  person  who,  having  entered  into  an  undertaking  to  keep  and  attend  a 

ferry,  violates  the  conditiona  of  such  undertaking,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February  14,  1S72. 

As  to  ferrrwen,  see  Kerr's  Cyc.  Pol.  Cod*  (2d  ed.),  |  SBEO. 

S388.  BIDma  OB  DRIVING  FASTER  THAK  A  WALK  ON  TOLL- 
BBID0E8,  Every  person  who  wilfully  rides  or  drives  faster  than  a  walk  on 
or  over  any  toll-bridge,  lawfully  licensed,  is  punishable  by  a  fine  not  exceed- 
ing twenty  dollars. 

History:     Enacted  February  14,  187S,  toimded  on  1 1,  Act  February 
14,  1S61.  StaU.  1861,  p.  18. 

§380.  OROSSma  BBIDGE,  etc.,  without  PATINO  TOLL.  Every 
person  not  exempt  from  paying  tolls,  who  crosses  on  any  ferry  or  toll-bridge, 
or  passes  through  any  toll-gate,  lawfully  kept,  without  paying  the  toll  therefor, 
and  with  intent  to  avoid  such  payment,  is  punishable  by  fine  not  exceeding 
twenty  dollars. 


§390.  ENGINEER  OF  LOCOMOTIVE  ENGINE  OMITTING  TO  BINO 
BELL  WHEN  CROSSING  HIOHWAT.  Every  person  in  charge  of  a  loco- 
motive engine  who,  before  crossing  any  traveled  public  way,  omits  to  cause  a 
bell  to  ring  or  steam  whistle  to  sound  at  the  distance  of  at  least  eighty  rods 
from  the  crossing,  and  up  to  it,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14,  1872. 


1.     It>dlelia«t     tor     tallla*     to     rlac     bell 

at  a  i-roaslnB,  which  (alls   to  state  the  par- 
tlrular    train    which    omitted    such    require-  As    to   reaaltr   la   sacb    casea,   see    Kerr's 

Cyc.   Clvlt  Code   (Zd  ed.).   t  4S<  and  note. 

§391.     INTOXICATION  OF  ENGINEERS,  CONDUCTORS,  OR  DRIVERS 
OF  LOCOMOTIVES  OR  OARS.     Every  person  who  is  intoxicated  while  in 
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charge  of  a  locomotive  engine,  or  while  acting  as  conductor  or  driver  upon  any 
railroad  train  or  car,  whether  propelled  by  steam  or  drawn  by  horses,  or 
while  acting  as  train  dispatcher  or  as  telegraph  operator,  receiving  or  trans- 
mitting dispatches  in  relation  to  the  moveiuent  of  trains,  is  guilty  of  a  mis- 
demeanor. 

History:     Enacted  February  14,  1872;    amended  April  1.   187:!,  so 

aa  to  read  as  above;  act  on  Die  In  office  of  Secretary  ol  State,  but 

not  publlslied  In  statutes. 

§392.    PLAOINO  PASSENGER  OASS  IN  mOHT  OF  FREIGHT  OARS. 

Every  person  who,  in  making  up  or  running  railroad  trains,  places  or  runs, 
or  causes  to  be  placed  or  ma,  any  freight  car  in  the  rear  of  passenger  cars, 
is  guilty  of  a  misdemeanor,  and  if  loss  of  life  or  limb  results  from  such 
placing  or  running  is  guilty  of  felony.  The  term  "freight  ear,"  as  used  in 
this  section,  does  not  include  a  baggage,  express,  or  mail  car. 

History:      Enacted   February   14,   1872;    amended   April   1,    1872,   bo 

as  to  read  as  above;  act  on  file  In  office  oC  Secretary  of  State,  but 

not  pobliehed  in  statutes. 

§383.  VIOLATION  OF  DUTY  BY  EMPLOYEES  OF  RAILROAD  COM- 
PAMIES.  Every  engineer,  conductor,  brakeman,  switchtender,  or  other  officer, 
agent,  or  servant  of  any  railroad  company,  who  is  guilty  of  any  wilful  viola- 
tion or  omission  of  his  duty  as  such  officer,  agent,  or  servant,  whereby  human 
life  or  safety  is  endangered,  the  punishment  of  which  is. not  otherwise  pre- 
scribed, is  guilty  of  a  misdemeanor. 

History:     Bnacted  February  li,  1872. 

§394.  EXPOSING  PERSON  INFECTED  WITH  ANY  CONTAGIOUS 
DISEASE  IN  A  PTTBLIO  PLACE.  Every  person  who  wilfully  exposes  him- 
self ot  another  afflicted  with  any  contagious  or  infectious  disease,  in  any 
public  place  or  thoroughfare,  except  in  his  necessary  removal  in  a  manner  the 
least  dangerous  to  the  public  health,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14,  1872, 

§395.     FRAUDS  PRACTISED  TO  AFFECT  THE  MARKET  PRICE.  Every 

person  who  wilfully  makes  or  publishes  any  false  statement,  spreads  any  false 

rumor,  or  employs  any  other  false  or  fraudulent  means  or  device,  with  intent 

to  affect  the  market  price  of  any  kind  of  property,  is  guilty  of  a  misdemeanor. 

History;     Enacted  February  14,  1872. 

§396.     RACING  UPON  HIGHWAYS.     Every  person  driving  any  convey- 

sDce  drawn  by  horses,  upon  any  public  road  or  way,  who  causes  or  suffers 

his  horse  to  rtm,  with  intent  to  pass  another  conveyance,  or  to  prevent  such 

other  from  passing  his  own,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February  14,  1S72. 

g397.  SALE  OF  LIQUOR  TO  DRUNKARDS  OR  INDIANS.  Every  person 
who  sells  or  furnishes,  or  causes  to  be  sold  or  furnished,  intoxicating  liquors 
to  any  habittial  or  common  drunkard,  or  to  any  Indian  of  whole  or  mixed 
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blood,  or  to  any  person  who  is  commonly  known  to  live  and  associate  with 

Indians,  is  guilty  of  a  misdemeanor. 

HIatory:  Enacted  Febrnary  14,  1872.  founded  on  i  15,  Act  April  22. 
1850  (Stats.  1S60,  p.  409),  as  amended  April  2S,  18SE,  Stats,  and 
Amdts.  ISGE,  p.  179;  amended  March  30,  ISTl,  Code  Amdts.  1S73-4, 
p,  462;  March  9,  1893,  Stats,  and  Amdts.  1S93.  p.  98;  February  25,  1897. 
Stats,  and  Amdts.  1S97,  p.  29;  by  Code  CommlBBlon,  Act  March  16, 
1901,  State,  and  Amdts.  1900-1.  p.  460.  Act  beld  uuconatltutlonal,  see 
history.  1 5,  Pen.  C,;  amendment  re-enacted  March  9,  1903,  Stats, 
and  Amdts.  1903,  p.  93;  amended  May  4,  1915,  Stata.  and  Amdts.  191G, 
p.  341.     In  effect  Augus^  8,  191G. 

DRUNKABD3  OR  INDIANS—SBLLINQ 

LIQUOB  TO. 
1.  CoDEtnied — Includea  all  lodians  of  fall- 

2'  4.  Constitutionality  of  section. 

5.  Defenses — Under   indictment   for  selling 

liquor  to  Indians. 

6.  Evidence. 

7.  Same — Error  in  sustaitilng  objection. 

8.  Same — Varianee. 

9.  Indictment    or    information — Selling    to 

biJiaDB. 

10.  8ame-~Charging  defendant  witli  furnish- 

ing and  causing  to  be  furnished. 

11,  Same — Indictment   for  selling   liquor   to 

two  Indiana. 


fBlI-blBBa,  regard! eg 
:   Unlti 


tr[bal    relation.— People    t.    Bniy,    lOB    Cat. 
I«4,  Ut.  27  U  R.  A.  1G8,  S»  Pac.  Til. 

2.  CDMBlllDtlaBamr  sf  ■cellDB.  —  Held 
conHtnutlonal.  as  not  deprlvlns  him  of  his 
prlvllsges  and  Immunltes  as  cltlien  oC 
United  States. — People  v.  Bray.  lOG  Cal.  S44. 
348,   2T  U  R.  A.  ISS,  IS  Pac.  731. 

3.  Held  constitutional,  aa  H  la  unltarm 
and  general  In  Its  operatton  on  all  classes 
to  which  It  re  la  lee. —People  v.  Bray,  lOt 
Cal.   344.    348,    ZT   L.    R.   A.    IGt.   38   Pac.   731. 

4.  Held  to  be  within  the  police  power  of 
the  state.- People  v.  Bray,  lOS  Cal.  144,  ISO, 
17  I..  R.  A.  1E8,  38  Pac.  711. 

5.  DeteiiBeo— Under  iBdletaaeat  far  aell- 
lay  II^Dor  ttt  an  ladlaa.  a  ward  of  the  gov- 
ernment of  United  States,  under  charge  of 
an  Indian  sKent.  tha.t  defendant  did  not 
know  that  person  to  whom  he  sella,  Klvea 
away,  or  dlapoeea  of  Intoxlcartlns  liquor  Is 
an  Indian  and  vfvrd  of  government,  under 
charge  of  sji  Indian  agent,  Is  no  defense. — 
United    States    T.    Stofello,    ■    Aria.    461,    76 


C  BTUeaee— !■  KCBcral. — Evidence  that 
the  constable  met  an  Indian  at  aime  dis- 
tance from  saloon  and  procured  from  him 
bottle  of  whlaky  wa*  admissible,  and  not 
ground  for  reversal,  though  it  waa  Intro- 
duced out  ot  natural  order.  It  not  having 
been  proved  that  whisky  was  purchased  by 
Indian  at  saloon  of  defendant. — People  v. 
Monroe.  IIS  Cal.  97.   98,   TO  Pac.   1071. 

r.     Same — Kmr    la    Baatalaiax    objeetloa 

to  queadon  &■  to  whether  a  half-breed  In- 
dian, who  had  accompanied  an  Indian  when 
he  purchased  liquor,  had  been  accused  of 
buying  'liquor  and  selling  or  giving  it  to 
Indians.  la  harmlesa,  where  next  question, 
which  was  fully  answered,  covered  thia 
point. — People  v.  Monroe,  138  Cal.  (7,  9B,  70 
Pac.  1072. 

8.  8«MC — VarlBBCc.- Evidence  held  to 
show  that  there  waa  no  variance  between 
Indictment  charging  sale  of  liquor  to  two 
Indians  and  the  proof. — People  v.  Fauat, 
113   Cal.   ITi,    17G,    45   Pac.    261. 


•.  ladlclaeat  sr  fafora 
iBdlaaa. — Indictment  for  selling  liquor  to 
Indiana  need  not  allege  the  names  of  the 
Indians,— People  v.  Faust,  11!  Cal.  172,  176. 
4G   Pac.  261. 

14.  Sawc — Indlctaaeat  ehardav  defcad- 
aat  with  fnrnlehlaK  aad  ecnalaB  t«  be  tmr- 
alehed  laloaleatlas  ll^aer  ts  ladlaa   Is   not 

defective  in  charging  two  offenaes,— that  of 
furnishing  and  causing  to  be  furnlahed.— BS 
the  statute  provldaa  that  every  person  wh* 
furnishes  or  causes  to  be  furnished  Is  guilty. 
—People  V.  Guatl.  113  Cal.  ITT.  ITS.  4E  Pac. 


nished     liquor 


t    («r   BcUlac    ll«B»r 

sfactlve  in  charging 

for.  though   he  fur- 

Tndlane.     the     act 


Oal.   171.  176.    46   Pac.   161. 


§397a.    FUBNISHINa  LIQUORS  TO  PEBSOHS  ADDICTED  TO  THE 
INOBDINATE  TJS£  THEBEOF   [held  unconBtitutional]. 

History;  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdts.  19O0-1,  p.  461,  act  held  unconstitutional,  see  history,  t  5 
ante. 
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BAXE  OF  LI4VOR9  TO  HIKORft— VISITING  SALOONS. 


lUTb 


1.  Habit — Eritlence  ot. 

2.  Same — Knuwledge  of. 

3.  Sale  b;  aprvaut. 

Aa  ta  rrlBliul  llabllltr  (■'  act  •(  partarr, 
or  aseat  ar  aerTaal,  la  Tlalallsa  af  lienor 
law.  br  arlUac  Uqaor  ta  kabtlaal  draakardii. 
Bee  note,  il  1^  R.  A.  S60-678,  particularly 
pp.  6«2  et  aeq.;  le  L.  R.  A.  (N.  S.)  TSG:  10 
L.  R.  A.   (N.  8.)  Ml;         -     -  -    - 

Aa    ta    ladlelBcat 
habltaal'  draakard,   ace   aotc,   M   Ah.    Rep. 

Aa  t*  valldltr  af  atatstea  prablbltlav  aale 
of  iBtoaleatlac  Hodotb  to  eamaaoa  draakard 
aa  belaa;  Hltbla  police  power,  see  note,  71 
Am.  St.  Rev.  SSI. 


1.  Habit.— ETldeace  «r.— Whether  per- 
son Is  In  habit  of  getting  Intoxicated  la 
queatlon  of  fact,  rather  than  of  opinion  or 
concluHlon.  and  hence  teatlmony  of  wlt- 
nessea  as  to  euch  habit  Is  admlaBlble. — Oal- 
lagher  v.   People,   IZO   III.   1T9.   11   N.   S.   33t. 

3.  Saaae— Kunled^  of. — Person  la  Kullty 
of  aelllnfc  IntoiLcotlnE  liquors  to  one  who 
ia  In  habit  of  drinking  to  Intoxication. 
though  he  does  not  know  and  has  no  reason 
to  believe  that  such  person  haa  auch  habit. 
—State  V.  Farr,  14  W.  Va.  S*.   11  8.  B.  T37. 

S.  Sale  ht  lerTaal. — Though  aerwnt  sells 
liquor  to  one  In  habit  ol  becoming'  Intoxi- 
cated, asalnat  express  order  of  Ills  maiiter. 
master  la  neverthelesa  liable  for  penalty 
prescribed  for  such  Bale.— Dudley  V.  Saut- 
bine,  19  Lowa  SGO,  31  Am.  Rep.  16S, 


§397b.  UQUORS,  SELLINO  OF  TO  MINOB0.  PEBHITTmO  MINOR 
TO  VISIT  SALOONS.  NOT  TO  APPLY  TO  PARENTS,  Every  person  who 
sells,  gives,  or  delivers  to  any  minor  child,  male  or  female,  under  the  age  of 
eighteen  years,  any  intoxicating  drink  in  any  quantity  whatsoever,  or  who, 
as  proprietor  or  manager  of  any  saloon  or  public  house  where  intoxicating 
liquors  are  sold,  permits  any  such  minor  child  under  the  age  of  eighteen  years, 
to  visit  said  saloon  or  public  house  where  intoxicating  liquors  are  sold,  shall 
be  guilty  of  a  misdemeanor,  and  shall,  upon  conviction  thereof,  be  punished 
by  a  fine  of  not  more  than  three  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  a  period  not  exceeding  one  hundred  and  fifty  days,  or  by  both 
such  fine  and  imprisonment;  provided,  that  this  section  shall  not  apply  to 
the  parents  of  such  children,  or  to  guardians  of  their  wards. 

History:  Enacted  by  Code  CommtBsloD.  Act  March  IS,  1901.  a  codi- 
flcation  ot  Act  March  11.  1891  (Stats,  and  Amdts.  1891,  p.  91),  Stats, 
and  Amdts.  1900-1,  p.  4S1,  act  held  UDConstltntlonal,  see  history,  {  6 
ante;  re-enacted  March  21,  19C5,  Stats,  and  AmdU.  1905,  p.  673. 

SBLLINQ  LIQUORS  TO  MINOBa 

1.  Cafe      manager— Sale      of      intoxicating 

liquors  to  girl  of  seventeen. 

2.  Complaint  —  For     Belling     intoxicating 

liquors  to  minor. 

3.  Emancipated  minor— Sale  to  an  olTeDEe. 
4,5.  OivinFC   liquors    to    minor— What   conati- 

fl.  Intent — Materiality  of. 
7.8.  Knowledge  of  age. 
9.  Minors  over  the  a^  of  ciglitccn — Not 


A.  SO;  10  L.  R.  A.  542;  IS  L.  R.  A  413 
to     valhlllT    ot    ■(atatca     prsklbldaK 

te.   T8  Am  St.   Rep.   !S4. 


IhlDon    t 
oharKlnK 

a    Kin   of    aeTea 

that   defendanl. 

*;■; 

n.— Intormatlon 
s   manager   ot  a 

waa  prcs 
of  age    y> 
a   public 

ent  when  a  Birl 
fas   aerved   with 
offense    under 

llr 

seventeen  years 
luor,    sets    forth 

t  lai 


miE, 


Ad  to  erlBlaal  llablUtr  of  vriaelpal  lor 
■air  br  Mrrvmnt  or  aKcat  to  aiaon,  see 
nates,  SS  Am.  St.  Bep.  TOT;  41  U  R.  A.  iSD- 
t7t.  particularly  pp.  861  et  seq.:  IC  I.  R.  A. 
(N.  S.>  788;  20  I*  R.  A.  (N.  9.)  J21,  33 
L.  R.  A.    (N.   S.)    419. 

Am  ta  ladlc<Beal  far  aalc  at  latoxIcatlBc 


.   Rep.  333;   12  Am. 


p.  1246.  1  Hennlng-'B  Qeneral  Laws,  3d  ed., 
p.  1383).  espedall}'  In  view  of  the  pro- 
visions ot  the  above  section. — rcople  v. 
De   Leon,   35   Cal.    App.    46T.    170    Pac.    1T3. 

2.  Coatplalnt-^'or  ■elilB«  InloilcadnK 
llqaoT  to  a  ailnor  child  under  the  aRe  nt 
elKhleen  years  Is  not  Insufllclent  becau»e 
It  (ails  to  negative  the  exception  stated  In 
this  section.— In  re  Hemstreet,  IS  Cal.  App. 
63».    640.    133    Pac.    964. 

S.  Eaiaarlvated  nlaor— Sale  of  Intnxl- 
eatlas  ll«aa>   to   minor   who   haa   been   re- 
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Ilcved    of   dli 


BALE  or  Lidt'o 


4.     eivlBK    iBtoslcatlBB    ll< 
— Wkat    eoBKlltatn.— One    » 

of  whisky    on  counter   in   pu 
extended   general   invitation 


lOUgh     t 


less  an  offense. 
128,   8  So.   874. 

who    placed   ]uk 


ally  Been   minor  drink.— B&kar  t.  SUt«,    BT 
Ua.   3G1.   28   S.   E.    8S0. 

5.  Under  statute  making:  It  olTense  to 
Kive  or  cauBB  to  be  Riven  IntoilcatlnB 
liquor  to  minor,  defendant  Is  guilty,  though 
minor  took  bollte  of  whisky  from  him 
while  he  was  handing-  It  to  third  person, 
the  taking  being  permissive,  which  is 
iilt.— Parker    v.    State    ilex. 


.    36.    1905) 


84    1 


.    S22. 


A.  iBtrsI — HBtrrlBllfr  or.^Totfustain  con- 
viction for  sale  of  liquor  to  minor.  Intent  is 
material.— People  v,  Welch,  71  Mich.  B48. 
39  N.  W.   T4T. 

T.  KBaiTleda«  •{  ■««. — On  charge  of 
setllng  intoxIcattnK  liquor  to  a  minor.  It 
18  a  good  defense  that  the  seller  had  reason 
to  believe  and  did  believe  such  minor  to 
be  of  age.— Pautka  v.  People.  39  HIch.  200. 
33  Am,  Rep.  374.  See  People  v.  Welch,  71 
*!ich.   B48.   89   N.   W,    747, 


OUB  AKIMAL8. 


».  MlBon  sTer  Ike  a«e  af  *tmMt*m—7l9t 
wIlhiB  absTc  ■pcllcB  problbltians  and  pen- 
alties: but  the  Juvenile  Court  Act.  section 
31  (Stats,  and  Atndts.  ItlS.  p.  131G,  1  Hen- 
nlng's  Oeneral  Laws,  Id  ed.,  p.  1368),  mak- 
ing U  an  offense  to  sell  Intoxicating  liquors 
to  a  minor, — which  will  Include  persona 
eighteen  and  under  twenty-one  years  of 
age,— is  not  in  conflict  with  the  above  sec- 
tion, which  Is  intended  to  reach  the  oRense. 
only,  of  selling  to  minora  under  the  age 
of  eighteen  years;  and  the  Juvenfle  Court 
AC:t  is  intended  to  protect  all  minors  under 
twenty-one  years  of  age  from  suffering 
the  consequences  of  any  act  whli'h  causes, 
or  tends  to  cause  or  encourage,  such  per- 
sons to  become  addicted  to  the  use  of  In- 
toxicating liquors,  or  to  lead  Idle,  dissolute, 
or  immoral  lives.— People  v.  Baker,  18  Cal, 
App.   38,  ITS    Pac.   88. 

!•.  Pensa  Ilakle.- Act  making  It  Un- 
lawful for  any  person,  except  druggist,  to 
give  any  minor  beer,  wine,  or  spirituous 
liquor,  has  no  application  to  giving:  of 
liquor  by  one  who  Is  not  engaged  In  busl- 


I   of   I 


his 


■Ilinj 
t  beer 


liquor,    and    i 


lo   giv. 


g397c.  SALE  OF  LIQUORS  BETWEEN  TWO  AND  SIX  A.  H.  PRO- 
HIBITED. Every  person  engaged  in  the  business  of  the  saU  or  disposition 
of  intoxicating  liquors,  who  sells,  gives,  or  delivers,  to  any  person  any  intoxi- 
cating liquor  between  the  hours  of  two  o'clock  a.  m.  and  six  o'clock  a.  m.  of 
the  same  day,  is  guilty  of  a  misdemeanor. 

In 


§  398.    SELUNG  FIEEAKMS  AND  AMHTJNITION  TO  INDIANS, 
pealed.] 

Hiatory:    Enacted  February  14,  1ST2,  founded  on  Act  March  !4,  1864, 


[Re- 


§390.  DEATH  FROM  mSGHIEVOUS  ANIMALS.  If  the  owner  of  a 
mischievous  animal,  knowing  its  propensities,  wilfully  suffers  it  to  go  at  large, 
or  keeps  it  without  ordinary  care,  and  such  animal,  while  so  at  large,  or  while 
not  kept  with  ordinary  eare,  kills  any  human  being  who  has  taken  all  the  pre- 
cautions which  the  circumstances  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  [he]  is  guilty  of  a  felony. 
History:    Enacted  February  14,  1872. 

§400.  EXHIBITINa  DEFORMITIES.  Every  person  exhibiting  the  de- 
formities of  another,  or  his  own  deformities,  for  hire,  is  guilty  of  a  misde- 
meanor; and  every  person  who  shall,  by  any  artificial  means,  give  to  any 
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person  the  appearance  o£  a  deformity,  and  shall  exhibit  such  person  for  hire. 

shall  be  guilty  of  a  misdemeaaor. 

History:  Enacted  February  4.  1874,  Code  Amdts.  1S73-4,  p.  462. 
Another  section  numbered  %  400  was  passed  at  tbe  same  session  of 
the  legislature  (Code  Amdts.  1S73^,  p.  433);  amended  by  legislature 
of  1906  and  rennmbered  S  401.  Subsequently  another  section  was 
passed  April  16.  1880,  numbered  !  400  (Code  AmdU.  18S0,  Pen.  C.  pt., 
p.  41];  amended  by  Act  March  10,  1901,  and  renumbered  }  402. 

§401.  AIDINO  IN  SniOIDE.  Every  person  who  deliberately  aids  or 
advises,  or  encourages  another  to  commit  suicide,  is  guilty  of  a  felony. 
History:  Knacted  March  30,  1874,  Code  Arndts.  1ST3-4,  p.  433,  and 
number«I  S  400;  amended  and  renumbered  i  401  March  22.  1905,  Stats, 
and  Amdts.  1905,  p.  770.  Tbe  orlglDal  section  numbered  401,  relating 
to  the  adulteration  ol  candles,  woe  passed  March  16,  18T8,  and  Is 
herein  glren  as  (401^:  another  section,  numbered  S  401,  was  added 
to  Penal  Code  by  Act  April  16,  18S0  (Code  Amdts.  1880,  Pen.  C.  pt, 
p.  41),  relating  to  the  killing  o[  diseased  animals,  now  numbered 
i  402c 

g  401a.  CUBIC  FEET  OF  SPACE  IN  KOOMS.  Every  person  who  owns, 
leases,  lets,  or  hires  to  any  person  any  room  in  any  building,  bouse,  or  other 
structure  within  the  limits  of  any  incorporated  city,  or  city  and  county,  for 
the  purpose  of  a  lodging  or  sleeping  apartment,  which  room  or  apartment 
contains  less  than  five  hundred  cubic  feet  of  space  in  the  clear  for  each  person 
occupying  such  room  or  apartment,  and  every  person  found  sleeping  or  lodg- 
ing in,  or  who  hires  or  uses  for  the  purpose  of  sleeping  or  lodging  in  any  room 
or  apartment  which  contains  less  than  five  hundred  cubic  feet  of  space  in  the 
clear  for  each  person  so  occupying  such  room  or  apartment,  is  guilty  of  a 
misdemeanor, 

Hlitory:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  461,  act  held  unconstitutional,  see  history,  }5 
ante;  re-enacted  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  7TD. 

§402.  SALE  OB  EXPOSUEE  OF  ANIMALS  HAVING  GLANDEES,  A 
MISDEMEAHOB.  Any  person  who  shall  knowingly  sell,  or  offer  for  sale,  or 
use,  or  expose,  or  who  shall  cause  or  procure  to  be  sold  or  offered  for  sale,  or 
used,  or  expose,  any  horse,  mule,  or  other  animal  having  the  disease  knonn  as 
glanders  or  farcy,  or  who  shall  bring,  or  cause  to  be  brought,  or  aid  in  bringing 
into  this  state  any  sheep,  hog,  horse,  or  cattle,  or  any  domestic  animal,  knowing 
the  same  to  be  affected  with  any  contagious  or  infectious  disease,  shall  be 
guilty  of  ft  misdemeanor. 

History:    Enacted  April  16,  1880,  Code  Amdts.  1880   (Pen.  C.  pt.,  p. 

41),  and  numbered  by  the  legislature  {  400;  amended  March  10,  1891, 

and  renumbered  f  402,  Stats,  and  Amdts.  1S91,  p.  26. 

1.     .^bIbmU    Infeatrd   with    the    Boophilus  An    t«    artn    to    prFTFnl    ■preatl    of    eon- 

annulatua    tick,    iiale    ol.   or   ezpoaure    of,    In  tmaro»  dlaraHa  nmnnK  hiiIidiiIb,  gee  E  Hcn- 

•uch  a   mniiner   bb   may   Infest   other   cattle        ning'a  General  L.awB    (2d  ed.),  pp. . 

or    live-stock    not    so    Infested,    1b    made    a  As    to     imlharltr     Id     rrqaire     kllllaa     at 

misdemeanor,  but  no  penalty  [■  provided, —  mnlmala     aSvcted     with    cUBdrn    ■■     bcUs 

Stats,  and  Amdts.  1*07,  p.   783.  mtkl>    the    police    power,    see    brief    In    10 
L.  R.  A.   lis. 

§402s.  ADULTEBATION  OF  CANDIES.  Every  person  who  adulterates 
candy  by  using  in  its  manufacture  terra  alba  or  other  deleterious  substances. 
or  who  sells  or  keeps  for  sale  any  candy  or  candies  adulterated  with  terra  alba, 
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or  say  other  deleterious  substance,  knowing  the  Bams  to  be  adulterated,  is 
gailty  of  a  misdemeanor. 

History:    Enacted  March  16,  1878,  and  numbered  1  401,  Code  Amdts. 


§402b.  DISEASED  ANCXAL  TO  BE  KILLED.  Every  animal  having 
glanders  or  farcy  shall  at  once  be  deprived  of  life  by  the  owner  or  person 
having  charge  thereof,  upon  discovery  or  knowledge  of  its  condition ;  and  any 
such  owner  or  person  omitting  or  refusing  to  comply  with  the  provisions  of 
this  section  shall  be  guilty  of  a  misdemeanor. 

HIatory:  Enacted  April  16,  ISSO.  and  nnmbered  i  401.  Code  Amdts. 
1880  (Pen.  C.  pt.,  p.  41):  amended  Marcb  10,  1891,  and  renumbered 
f  402H,  Stats,  and  Amdts.  1891,  p.  Z7;  amended  MarciL  22,  1906,  and 
renumbered  S  402b,  Stats,  and  Amdts.  1906,  p.  771. 

g  402o.    OONSTBUCTION  OF  UNSAFE  SCAFFOLDINa,  LADDERS,  ETC. 

Any  person  or  corporation  employing  or  directing  another  to  do  or  perform 
any  labor  in  the  construction,  alteration,  repairing,  painting  or  cleaning  of  any 
house,  building  or  structure  within  this  state,  who  knowingly  or  negligently 
furnishes  or  erects  or  causes  to  be  furnished  or  erected  for  the  performance  of 
such  labor,  unsafe  or  improper  scaSolding,  slings,  hangers,  blocks,  pulleys, 
stays,  braces,  ladders,  irons,  ropes  or  other  mechanical  contrivances,  or  who 
hinders  or  obstructs  any  oG&cer  attempting  to  inspect  the  same  under  the 
provisions  of  section  "twelve"  of  "an  act  [to  amend  an  act  entitled  'An  act} 
to  establish  and  support  a  bureau  of  labor  statistics  [,]  approved  March  3, 
1882,'  approved  February  20,  1901[,]"  or  who  destroys,  defaces,  or  removes 
any  notice  posted  thereon  by  such  officer,  or  permits  the  use  thereof,  after  the 
same  has  been  declared  unsafe  by  such  officer,  contrary  to  the  provisions  of 
said  section  "twelve"  of  said  act,  shall  be  guilty  of  a  misdemeanor. 

History:  Enacted  March  10,  1903,  and  numbered  i  402%,  Stats,  and 
Amdts.  1903,  pp.  216.  217;  amended  March  22,  1906.  and  renumbered 
-  —     ~ -.,  1909,  StaU. 

ANIMALS  WITH  CONTAGIOUS  DISEASE.  a.     Proof— or  kecplas  ■■■■•al  ■■(cclei.— 

1.  iDfluenia-Not  infectious.  ^o  -""aln  an  Indictment  tor  keeping  l,or«. 

,     _.  .      ,  .   .    ,   1  affected   with   an   Infectious   dlseaae   where 

2,  Proof— Of  keeping  ammal  infected.  ^j^er  animals   not   so  affected   could   come 
Aa    to    vaUdlty    of    revnlatloBB    u    to    ■■-       In  contact  with   tt,   it  must   be   proved   that 

frctrd   ■nlniaU.  see    notes,    47    Am.    St.    Rep.  the  defendant  was  owner  of  a  horse  affeotPd 

549;    26   L.    R.    A.    638;    13    I,.    R.    A.    (tt.    S.)  by    an    Infectious    disease    and    known    by 

1066.  him    to   be   so   affected,    that   he    must    have 

1,     iHllnrHaa  —  Tiot  Infertlaae — InHuenza  kept  It  in  a  place  where  other  horses  could 

held  not  to  be  an   Infectiotis   or   contagious  have    had    access    to    and    become    infected 

dlBease.— Wlrth    v.    Slate,    E3    Wis.    El.    St  by    It.— WIrth    t.    State,    63    Wis.    61,    S* 

N.  W.  SCO.  N.  w.  ua. 

§  402d.  ANIMALS  AFFECTED  WITH  CONTAOIOTTS  DISEASES  TO  BE 
KEPT  WITHIN  INCLOSUEE,  Any  person  owning  or  having  possession  or 
control  of  any  animal  affected  by  any  contagious  or  infectious  disease,  who 
fails  to  keep  the  same  within  an  inclosure,  or  herd  the  same  in  some  place 
where  it  is  sfcure  from  contact  with  other  animals  of  like  kind  not  so  affected, 
or  who  suffers  such  infected  animal  to  be  driven  on  the  public  highway  or  to 
range  where  it  is  likely  to  come  in  contact  with  other  animals  not  so  affected. 
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is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  of  not  more  than  five 

hundred  dollars  for  each  offense. 

Hlatory:  Enacted  bjr  Code  Commission.  Act  March  16,  1901,  and 
numbered  g  402c.  StaU.  and  Amdta.  1900-1,  p.  461,  act  held  unconstitu- 
tional, see  hlBtorjr,  |  6  ante;  re-enacted  March  22,  1906.  and  renumbered 
E  402d,  StaU.  and  Arndts.  1905,  p.  TTl. 

§  402e.  ANIMALS  AFFLICTED  WITH  CEKTAIN  DISEASES.  VETER- 
IKAKT  PRACTITIONER  TO  REPORT.  PENALTY.  Any  practitioner  of 
veterinary  medicine  in  the  State  of  California  who  shall,  upon  gaining  infor- 
mation thereof,  fail  to  immediately  report  in  writing  to  the  state  veterinarian 
the  location,  description,  and  name  and  address  of  the  owner  or  person  in 
charge,  if  known,  of  any  animal  or  animals  affected  with  any  one  of  the 
following  diseases:  glanders,  anthrax,  blackleg,  hog  cholera,  swine  plague, 
verminous  bronchitis,  sheep  scab,  mycotic  lymphangitis,  aphthous  fever,  or 
Teiaa  fever,  shall  be  deemed  guilty  of  a  misdemeanor. 

Hlatory:  Enacted  March  19,  1909,  Stata.  and  AmdU.  1909,  p.  151. 
Another  S  492e  was  enacted  April  22,  1909,  given  herein  as  I402e[21. 

S402e[2].  PUBLIC  LAUNDRY.  RECEIVINO  LINEN,  ETC.,  FROM  HOS- 
PITALS, ETC.,  WHERE  CONTAOIOUS  OR  INFECTIOUS  DISEASES  ARE 
TREATED.  A  mSDEUEANOR.  £very  person  who  conducts,  within  the 
limits  of  any  city  and  county  or  city  or  town  or  village,  a  public  laundry  who 
shall  receive  any  linen  or  clothing  or  bedding  or  other  articles  for  the  purpose 
of  cleaning  the  same,  from  any  hospital  or  pesthouse  or  sanitarium  where  con- 
tagious or  infectious  diseases  are  treated,  or  from  any  undertaking  establish- 
ment or  public  morgae,  or  pesthouse  is  guilty  of  a  misdemeanor. 

History:  Enacted  April  22,  1909,  Stats,  and  Arndts.  1909,  p.  10S3. 
Another  |  402q  was  enacted  March  19,  1909,  given  sbore. 
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OF  CHIMES  AGAIN8T  THE  PUBLIC  PEA.CE. 


1403. 

g  403a. 

(404. 
I40S. 
{40S. 
1407. 
I  408. 


I  *1SJ- 


DiaturbftDM  of  public  meetingB,  other 

than  KligiouB  or  political. 
TJBing  red  flag  prohibited. 
"Biot"  deflned. 
Kot,  pnniahment  of. 
"Bout"  defined. 
"Unlawful  assembly"  defined. 
Punishment  of  rout  and  unlawful  a>- 

Bemaining   present   at   place   of   riot, 

etc.,  after  warning  to  diaperae. 
Maeistrate«  neglecting  or  refusing  to 

disperse  rioters. 
Consequence  of  resisting  process  after 

a  countj  has  been  declared  in  state 

Priie-fights  prohibited. 

FersoDs  present  at  prize-fights,  guilt/ 

of  misdemeanor. 
Sparring  eihibitions  on  Memorial  Day, 

etc.,  a  misdemeaaor.    Punishment. 


t  414.     I^eaving  the  state  to  engage  In  pri(«- 

fights. 

f  414a.  Competencj  of  witnesses.  Section  on* 
thousand  one  hundred  and  eleven  of 
Penal  Cods  not  applicable. 

I  415.     Disturbing  the  peace. 

f  416.     Befusing  to  disperse  upon  lawful  eom- 

f  417.  Exhibiting  deadly  weapon  in  rude, 
etc.,  manner,  or  using  the  same  un- 
Uwfully. 

I  418.     Forcible  entrj-  and  detainer. 

I  419.  Heturning  to  take  possession  of  lands 
after  being  remoTed  bj  legal  pro- 
ceedings. 

I  420.  Preventing  person  from  entering  upon 
public  ^nds. 

I  421.  National  guard,  discrimination  againat 
members  of. 


construlns  the  section  aa  thoUKh  written 
In  the  body  of  the  section. — Parraher  t. 
Superior  Court,  —  CftL  App.  — ,  18T  Pac.  It. 


.§403.  DISTURBANCE  OF  PUBUO  UEETXNOS,  OTHES  THAN  REU. 
OIOUS  OE  POLITIOAL.  Every  person  who,  without  authority  of  law,  wil- 
fully disturbs  or  breaks  up  any  assembly  or  meeting,  not  unlawful  in  its 
character,  other  than  such  as  is  mentioned  in  sections  fifty-nine  [fifty-eight], 
and  three  hundred  and  two,  is  guilty  of  a  misdemeanor. 
History:   Enacted  Februarjr  14,  1872. 

DI8TUBBING  PUBLIC  MEETING. 

1.  Construction  of  section — Head-line  part  of 

section. 

2.  Irrigation  committee  of  farm  bureau — Not 

within  provision. 
Aa   to  lUtarblBB  rellKloBa   neetlBKB,  Sec 

As    ta    vrFveatlns    ot    pa  bile    nvcttMT    •' 


acted  tn  1S7£  rwhich  orlKJnal  head-line  l« 
retained  tn  (he  section  as  above  given), 
and   must   be   accorded   the   same   elTect   In 

§  403a.  USE  OF  BED  FLAG  PROHIBITED.  Any  person  who  displays  a 
red  flag,  banner  or  badge  or  any  flag,  badge,  banner,  or  device  of  any  color  or 
form  whatever  in  any  public  place  or  in  any  meeting  place  or  public  assembly, 
or  from  or  on  any  house,  building  or  window  as  a  sign,  symbol  or  emblem  ot 
opposition  to  organized  government  or  as  an  invitation  or  stimulus  to  anar- 
chistic action  or  as  an  aid  to  propaganda  that  is  of  a  seditious  character  is 
guilty  of  a  felony. 


1  »Bi>U(ee  oi 

t   ran    bmvMa 

ravlnloii.— An  1 

rrlsatlon  com- 

mittoe    of    farr 

n    bureau     charged    to    have 

been   disturbed 

,    and  'to    hav< 

iCtlng   other   than  such  as  Is 

designated   in  s 

lectlonB  G8.   G9 

and  JOS.  ante. 

without    furthe 

r    deflnlng    th. 

i    character    o( 

such    a    meetlni 

<l    B.a    a    public 

meeting,    and 

there    being    n. 

1    provision    ol 

'    law    deHnlnR 

the    character 

ot   such  a  me 

state    a.   public 

offense.— Parraher   v.    Sups- 

rlor  Court,  — 

Cal.   App.  — . 

18T    Pac.    72. 

§404.     "RIOT"  DEFINED.     Any  nse  of  force  or  violence,  disturbing  the 
public  peace,  or  any  threat  to  use  such  force  or  violence,  if  accompanied  by 
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immediate  power  of  execution,  by  two  or  more  persons  acting  together,  and 
iritbout  authority  of  law,  is  a  riot. 

History:   Enacted  February  14,  1S72. 
"EIOT." 
1,  Charivari  party — As  a  riot. 
S.  DeflnitioD  of  riot. 

3.  Indictment    i 
flciencj  of. 

4,  lD(1ammatoT7  Bpeeebea— Inciting  to  riot — 

Liability  for,  when. 
.  Fores   in   repelling   riot  —  What  may   bo 


'    information — As    to    mf- 


with  Buch  purpose  and  Intent  tna.y  b«  held 
EUllty  of  Inciting  the  riot,  and  ol  the  con- 
aequencea  thereoL  althougrh  not  personally 
present  when  It  occurs. — Spies  v.  People. 
122  IIL  1,  S  Am.  St.  Rep.  120,  12  N.  E.  Ses, 
IT   Id.   >98. 


6.  Same — Same — Firearms. 

7.  Participating  in  riot — Liability  for. 

8.  Requisites  of  offense  and  information. 

9.  Profane  swearing — Nuisance,  when. 

1.  Charivari  partj^Aa  «  riat.— Chari- 
vari party  surroundlnK  the  house  of  newly 
wedded  couple.  shootliiK,  blowing  horns 
and  flrlDK  pistols  conatllutes  unlawful  as 
sembly,  and  traosactlons.  conduct,  and  be 
hBTlor  constltuU  rloL— HIkkIob  v.  MIn 
BRhan,    TS    Wis.    Mt.    6»4.    II    Am.    St    Rep 


S.  Forec  In  ivpellla*  rlat— What  mar  ke 
mmrt, — When  an  unlawful  assembly  and 
riot  oReri  and  threatens  violence  to  per- 
■on  and  property,  It  may  be  repelled  with 
suitable  and  necessary  force, — HlKglni  T. 
Mlnaghan.  Tl  Wis.  SDZ,  (04,  IS  Am.  SI.  Rep. 
488,    47   N.    W.   »41. 

a.  Saae  —  Sane  —  Firearms. — One  may 
repel  a  riotous  attack  by  the  use  of  (Ire- 
arms.  It  necessary. — HEciilna  v.  HinaKhan. 
Tt  Wis.  tot,  e04,  2S  Am.  St.  Rep.  42t,  4T 
N.  W.   »tl. 


42<, 

4T  N.    W 

»41. 

2. 

DeBBHioaa     ol 

r|at.r— When    three 

act    In   violent   a 

Ituous  n 

11 

is    Mot.— Klphart 

State,  42  Ind. 

273,  27 

E. 

a. 

ladletHnl  n 

telei 

ey  af.— Where. 

by 

law.  it  takes  ttir 

Bible  for  the  acts,  language,  . 
■l  of  each  and  every  one  couatUutlng  the 
ting  party,  same  as  if  done  by  himself, — 
;glns  >.  Mlnaghan,  78  Wis.  «l)),  004,  23 
.   St.   Rep.    4ZS.    47  N.    W.    >41. 

,  where    the    of- 


rlot   Indict 


three 


with 


,    in 


ardei 


Bustain  a  prosecution  for  euch  offense, 
that  the  act  done  should  be  unlawful,  and 
althouKh  the  word  "violent"  be  not  Used 
In  an  aflldavlt  or  Information  In  describing 
the  offense,  if  the  allegation  show  that 


flclet 


the  profanity  n 


viol 


ntly. 


be    I 


,    (8   S.   C.   2G0,   too, 


others,    with    having    created 
unless   others   are   alleged    to   be   unknown 
or  their  names  are  set  out  In  Indictment.— 
State  V.  McDonald,  1  McCord  U    (S,  C)  622, 
633.  10  Am.  Dec.  031. 

4.  [aflaaiBiataTy  apecehea  —  ladtlag  to 
ria^-Llablllly  for,  whea.- Inflammatory 
speeches  delivered  where  three  or  more 
are  assembled,  made  with  view  to  Incite 
thoss  assembled  to  violence,  and  riot  sub- 
sequently occurs,  which  is  so  connected  in 
circumstances  with  such  speech  or  speeches 
as  not  to  be  reasonably  severed  therefrom, 
person   or  peraons  delivering  such  apeechea 

§  400.    BIOT,  PUMISHMENT  OF.     Every  person  who  participates  in  any 
riot  is  punishable  by  imprisoument  in  the  county  jail  not  exceeding  two  years, 
or  by  fine  not  exceeding  two  thousand  dollars,  or  both. 
History:    Enacted  February  U,  1872. 
§406.     "EOUT"  DEFINED.     Whenever  two  or  more  persons,  assembled 
and  acting  together,  make  any  attempt  or  advance  toward  the  commission  of 
an  act  which  would  be  a  riot  if  actually  committed,  such  assembly  is  a  rout. 
History:   Enacted  February  14,  ISTZ,  fonnded  on  }  IIG  Criminal  Prac- 
tice Act,  Stats.  1S60,  p.  243,  as  amended  April  10,  185G,  Stats.  ISGG, 


p.  lOG. 


1.    A(tcMFta«      priae-flghl, — In      ■ 
where    the    evidence    showed    tbat 
tbe   defendants   as   principals   and   i 
as   second  bad   arranged   tor  a   prlz 
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had  ahaved  their  heads,  money  was  staked, 

essary   to   constitute   the   evidence   of  riot. 

and    *n    eiolled    crowd    gathered,    but    no 

beyond  all  doubt.     What  degree  of  execu- 

overt   act   being   shown,    the    court   willed 

that  a  general  verdict  of  guilty  was   suf- 

Into  a  riot,  It  may  be  dimcult  to  determine. 

flclent.     In  the  course   o(  the  decision   the 

But    this    CH8B    does    not    require    such    dls- 

court    say:       "A    riot    la    defined    to    be    a 

tumultuous  meeting   of  three   or   more   per- 

battle,    Ihe   stake,   the  money,   clearly   made 

them    guilty   of    rout." — Stale    v.   Sumner,    2 

unlawlul   act,    which    they   actually    execute 

Spear  L.   (S.  C.)  6>S,  it  Am.  Dec.  ItT. 

with    violence.      A   rout   Is    a    similar    meet- 

Ing,   and  differing  from  a  riot  only  In   this. 

are    "Ihrea    allied   disturbances    of   the    pub- 

that    they    do    not    actually    execute    their 

purpose,   but   only   make   some   motion   to- 

ward  the   execution   of  Its   design,   it   Is   a 

ward    Its    execution.      These    parties    had. 

.  rout;   an   actual   execution   of   the   design   Is 

a    riot."— S   Am.    A    Bng.    £ncyc.    of    U    (2d 

of   the  peace.      Preparation  had   been   made 

ed.)  looa. 

Tor   the  combat   and   blows  only   were  nec- 

§407. "UNLAWFUL  ASSEMBLY"  DEFINSD.  Whenever  two  or  more 
persons  assemble  together  to  do  an  unlawful  act,  and  separate  without  doing 
or  advancing  toward  it,  or  do  a  lawful  act  in  a  violent,  boisterous,  or  tumul- 
tous manner,  such  assembly  is  an  unlawful  asBembly. 


p.  106. 
"UNLAWrUL  ASSEMBLY." 

1.  Common-law  rnls. 

2.  Distinction  between  unlawful  assembl/  and 

3.  Lawful    assemblj    forming    nnlawful    pur- 

4.  Meeting   tc   e;mpatbiz«   with   Bnarchists — 

Speeches  at. 

5.  P(?rsons  summoned  to  aid  constable. 

1,  C«aiHan-]an  rale  was,  that  three  or 
more  persons  should  be  asBembled  and 
participate  In  unlawful  purpose.  In  order 
to  constitute  offense  of  unlawful  assembly, 
or  cognate  offenses  of  rout  and  riot. — Peo- 
ple V.  Most,  188  N.  T,  108,  110,  S<  Am.  Bt. 
Rep.   <S8,   2J  N.    E.   9T0. 

2.  DI-tlaettOB  betireen  nalawfal  asseiia- 
bly  aad  rlnt. — As  to,  see  £9  Am.  &  E)ng. 
Encyc.  of  L.  (id  ed.)  S4S  and  authorities  In 


■rebli 


and  persons  composing  It  were  guilty  ot 
statutory  offense  of  unlawful  assembly.^ 
Slate  V.  Johnson.  89  Iowa  E9t,  S9B,  ST  N.  W. 
302. 


ayaanatBlie      with      as- 

at. — An  assembly  held 
to  sympathise  with  and  approve  of  acts 
of  Chicago  anarchists,  defendant  making 
speech  In  which  he  denounced  actions  ol 
law  oillcers  and  threatened  revenge  for 
conviction  and  hanging  of  the  anarchlBt, 
using  Incendiary  language  in  proposing 
(o  avenge  the  supposed  wrongs  by  mur- 
der and  revolution,  which  remarks  were 
applauded  by  people  present,  ie  an  un- 
lawful assembly,  and  defendant  in  making 
such  speech  and  the  audience  present  who 
applauded  and  approved  of  It,  participated 
therein.— People  v.  Most.  128  N.  T.  t08.  111, 
Z6  Am.  St.  Rep.   4E8,  IT   N.   E.  9T0. 


Lawfal 


»bly   t 


1    for 


lawful  purpose,  but  while  so  assembled 
forms  purpose  of  doing  an  unlawful  act, 
and  while  In  that  condition  Injuree  a  rail- 
way  building,    the   assembly   was  unlawful, 


ihly,    although    In 

.ns.— State  v.  Btal- 
',   SB  Am.   Dec.   T32. 


§  408.  PUNISHMENT  OF  BOUT  AND  UNLAWFUL  ASSEMBLY.  Every 
person  who  participates  in  any  rout  or  unlawful  assembly  is  guilty  of  a 
misdemeanor. 

History:  Enacted  February  14,  1872,  founded  on  fS  lie,  116  Criminal 
Practice  Act,  Stats.  1S50,  p.  243,  as  amended  April  10,  185&,  State.  1S5E, 
p.  106. 

§409.  BEHAININa  PHESENT  AT  PLACE  OF  BIOT,  ETC.,  AFTEB 
WABNING  TO  DISPEBSE.  Svery  person  remaining  present  at  the  place  of 
any  riot,  rout,  or  unlawful  assembly,  after  the  same  has  been  lawfully  warned 
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to  disperse,  except  public  ofiicers  and  persons  assisting  them  in  attempting  to 
disperse  the  same,  is  guilty  of  a  misdemeanor. 

Hlatory;  Elnacted  February  11,  1872. 
§410.  MAOISTRATES  MEGLECTINO  OE  SE7USING  TO  DISPERSE 
BIOTEKS,  If  ft  magistrate  or  officer,  having  notice  of  an  unlawful  or  riotous 
assembly,  mentioned  in  this  chapter,  neglects  to  proceed  to  the  place  of 
assembly,  or  as  near  thereto  as  he  can  with  safety,  and  to  exercise  the  authority 
with  which  he  is  invested  for  suppressing  the  same  and  arresting  the  offenders, 
he  is  guilty  of  a  misdemeanor. 

Hlatory;    Enacted  Februar]'  14,  1872,  tounded  on  H3  Criminal  Prao 
Uce  Act,  as  amended  IS&l,  StatB.  1851,  p.  216. 

§  411.  CONSEQUENCE  OF  RESISTING  PROCESS  AFTER  A  COUNTY 
HAS  BEEN  DECLARED  IN  A  STATE  OF  INSURRECTION.  A  person  who, 
after  the  publication  of  the  proclamation  authorized  by  section  seven  hnndred 
and  thirty-two,  resists  or  aids  in  resisting  the  execution  of  process  in  any 
county  declared  to  be  in  a  state  of  insurrection,  or  who  aids  or  attempts  the 
rescue  or  escape  of  another  from  lawful  custody  or  confinement,  or  who 
resists  or  aids  in  resisting  any  force  ordered  out  by  the  governor  to  quell  or 
suppress  an  insurrection,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  two  years. 

Hlitory:    Enacted  February  14.  1872,  founded  on  $60  Criminal  Prac- 
tice Act,  as  amended  1861,  State.  1851,  p.  217. 

Editorial  Note:    Section  732,  referred  to  in  the  above  section,  was 
repealed  by  Act  March  20,  1905. 

%  412.  PRIZE-FIGHTS  PROHIBITED.  Any  person,  who,  within  this  state, 
engages  in,  or  instigates,  aids,  encourages,  or  does  any  act  to  further,  a  pu- 
gilistic contest,  or  fight,  or  ring  or  prize  fight,  or  sparring  or  boxing  exhibition, 
taking  or  to  take  place  either  within  or  without  this  state,  between  two  or 
more  persons,  with  or  without  gloves,  for  any  price,  reward  or  compensation, 
directly  or  indirectly,  or  who  goes  into  training  preparatory  to  such  pugilistic 
contest,  or  fight,  or  ring  or  prize  fight,  or  sparring  or  boxing  exhibition,  or  acts 
as  aider,  abettor,  backer,  umpire,  referee,  trainer,  second,  surgeon,  or  assistant, 
at  such  pugilistic  contest,  or  fight,  or  ring  or  prize  fight,  or  sparring  or  boxing 
exhibition,  or  who  sends  or  publishes  a  challenge  or  acceptance  of  a  challenge, 
or  who  knowingly  carries  or  delivers  such  challenge  or  acceptance,  or  who  gives 
or  takes  or  receives  any  tickets,  tokens,  prize,  money,  or  thing  of  value,  from 
any  person  or  persons,  for  the  purpose  of  seeing  or  witnessing  any  such  pugil- 
istic contest,  or  fight,  or  ring  or  prize  fight,  or  sparring  or  boxing  exhibition, 
or  who,  being  the  owner,  lessee,  agent,  or  occupant  of  any  vessel,  building,  hotel, 
room,  enclosure  ot  ground,  or  any  part  thereof,  whether  for  gain,  hire,  reward 
or  gratuitoosly  ot  otherwise,  permits  the  same  to  be  used  or  occupied  for  such 
a  pugilistic  contest,  or  fight,  or  ring  or  prize  fight,  or  sparring  or  boxing  exhi- 
bition, or  who  lays,  makes,  offers  or  accepts,  a  bet  or  bets,  or  wager  or  wagers, 
upon  the  result  or  any  feature  of  any  pugilistic  contest,  or  fight,  or  ring  or 
prize  fight,  or  sparring  or  boxing  exhibition,  or  acts  as  stakeholder  of  any 
such  bet  or  bets,  or  wager  or  wagers,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  one  thousand  dollars  and  be  imprisoned  in  the  county  jail  not  less 
than  thirty  days  nor  exceeding  one  year;  provided,  however,  that  amateur 
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boxing  exhibitioDs  may  be  held  within  this  state,  of  a  limited  number  of  rounds, 
not  exceeding  foiir  of  the  duration  of  three  minutes  each;  the  interval  between 
each  round  shall  be  one  minute,  and  the  contestants  weighing  one  hundred  and 
forty-five  pounds  or  over  shall  wear  gloves  of  not  leas  than  eight  ounces  each 
in  weight,  and  contestants  weighing  under  one  hundred  and  forty-five  pounds 
may  wear  gloves  of  not  less  than  six  ounces  each  in  weight.  All  gloves  used 
by  contestants  in  such  amateur  boxing  exhibitions  shall  be  so  constructed,  as 
that  the  soft  padding  between  the  outside  coverings  shall  be  evenly  distributed 
over  the  back  of  said  gloves  and  cover  the  knuckles  and  back  of  the  hands. 
And  no  bandages  of  any  kind  shall  be  used  on  the  hands  or  arms  of  the  con- 
testants. For  the  purpose  of  this  statute  an  amateur  boxing  exhibition  shall 
be  and  is  hereby  defined  as  one  in  which  no  contestant  has  received  or  shall 
receive  in  any  form,  directly  or  indirectly,  any  money,  prize,  reward  or  com- 
pensation either  for  the  expenses  of  training  for  such  contest  or  for  taking  part 
therein,  except  as  herein  expressly  provided.  Nor  shall  any  person  appear  as 
contestant  in  such  amateur  exhibition  who  prior  thereto  has  received  any  com- 
pensation or  reward  in  any  form  for  displaying,  exercising  or  giving  any 
example  of  bis  skill  in  or  knowledge  of  athletic  exercises,  or  for  rendering 
services  of  any  kind  to  any  athletic  organization  or  to  any  person  or  persons  as 
trainer,  coach,  instructor  or  otherwise,  or  who  shall  have  been  employed  in  any 
manner  professionally  by  reason  of  his  athletic  skill  or  knowledge;  provided, 
however,  that  a  medal  or  trophy  may  be  awarded  to  each  contestant  in  such 
amateur  boxing  exhibitions,  not  to  exceed  in  value  the  sum  of  thirty-five  dollars 
each,  which  such  medal  or  trophy  must  have  engraved  thereon  the  name  of 
the  winner  and  the  date  of  the  event ;  but  no  portion  of  any  admission  fee  or 
fees  charged  or  received  for  any  amateur  boxing  exhibition  shall  be  paid  or 
given  to  any  contestant  in  such  amateur  boxing  exhibition,  either  directly  or 
indirectly,  nor  shall  any  gift  be  given  to  or  received  by  such  contestants  for 
participating  in  such  boxing  exhibition,  except  said  medal  or  trophy.  At 
every  amateur  boxing  exhibition  held  in  this  state  and  permitted  by  this  sec- 
tion of  the  Penal  Code,  any  sheriff,  constable,  marshal,  policeman  or  other 
peace  officer  of  the  city,  county  or  other  political  subdivision,  where  such  exhi- 
bition is  being  held,  shall  have  the  right  to,  and  it  is  hereby  declared  to  be  his 
duty  to  stop  such  exhibition,  whenever  it  shall  appear  to  him  that  the  con- 
testants are  so  unevenly  matched  or  for  any  other  reason,  the  said  contestants 
have  been,  or  either  of  them,  has  been  seriously  injured  or  there  is  danger  that 
said  contestants,  or  either  of  them,  will  be  seriously  injured  if  such  contest 
continues,  and  he  may  call  to  his  assistance  in  enforcing  his  order  to  stop  said 
exhibition,  as  many  peace  officers  or  male  citizens  of  the  state  as  may  be 
necessary  for  that  purpose.  Provided,  further,  that  any  contestant  who  shall 
continue  to  participate  in  such  exhibition  after  an  order  to  stop  such  exhibition 
shall  have  been  given  by  sueh  peace  officer,  or  who  shall  violate  any  of  the 
regulations  herein  prescribed,  for  governing  amateur  boxing  exhibitions,  shall 
be  deemed  guilty  of  violating  this  section  of  the  Penal  Code  and  subject  to  the 
punishment  herein  provided. 

Nothing  in  this  section  contained  shall  be  construed  to  prevent  any  county, 
city  and  county,  or  incorporated  city  or  town  from  prohibiting,  by  ordinance, 
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the  holding  or  conducting  of  any  boxing  exhibition,  or  any  person  from  engag- 
ing in  any  such  boxing  exhibition  therein. 
[Bepealins  olanw.]    See,  post,  §  414a. 

HIatory:    Enacted  February  14,  1872,  founaed  on  i  U  Criminal  Prac- 
tice Act,  SUts.  1S5D,  p.  233;  ameaded  March  20,  1S99,  Stats,  and  Amdta. 

1S99,  p.  153;  March  2&,  1903,  Stats,  and  Amdts.  1903.  p.  409;  by  Initia- 
tive election  Noveinber  3,  1914,  Stats,  and  Amdts.  1915,  p.  1930.  In 
effect  December  19,  1914. 

PBIZE-PIGHT.  C    Ri«kt   to   calola   prln-avkt — At   mt 

1.  PreparatioD  for  priw-flght— Bout  •*  ■«•»«.  "eiaes  in  a  court  ot  equity,  to  pre- 

2.  Prize-Maj  be  what.  ^rfpr^p.^rtrbo  1.Te"rtor"he  l"tTot 

3.  PriM-flght — As  to  what  IB  a.  hoiaing:,  or  pulling  of,  a.  prlze-flght  there- 

4.  Same — Equal  diviaioa  between  eontes-  In,  under  a  statute,  making   the  gluing  of 

tanta.  permlHalon   for    the   noldlngr   of  Buch  a  con- 

5.  Same— Use  of  gloTee,  effoet  of.  "st    a    misdemeanor;    and    further    making 
6,  7.  Bight  to  enjoin  prize-llght-At  «uit  of  [\l'^' ^„T .:LVLl"7rZVl^\t%ll''T. 

■'*'"■                                                   .  rel.    Pratt    v.    UcOovern,    llS    Ky.    318,    le 

8.  Same— Private  party  can  not  enjoin.  l.  r.  ji    jgo^  75  s.  W.  281. 

9,10.  Same — Editorial  note.  ,,     i„i„„„,i„„  „„„,  .,  „w  .      * 

'  T.     Injunction  agalnet  abuse  of  corporate 

11.  Eight   to   receiTer   of   property,   where  prlviiegea   will   not   be   denied   becauae   the 

prize-flght  conducted.  acta    to     be    Inhibited    thereby    conetitute 

A*  t»  priac-KsktIsK.  generally,  aee   MIek.  "ImeB.— Columbian    Athletic    Co.    v.    State, 

People  T.   Taylor,  9S  Mich.   878.   11   L.  R.  A.  ><>  I""-  »*■  ^^  *"•  St.  Rep.  407,  !!  L.  R.  A. 

187,    68   N.    W.    !T.     Ho.    State    v.    May,    14t  ^^''   <"  **■   ^-  *'■*■ 

Mo.  ISS.  4S  8.  W.  637.    N.  Y.  People  v.  John-  R     Suae — Private  dtlaeB  cu  mat  cmJ^B 

■on,  Zl  Ulsc.  IGO.  49  N.  Y.  Supp.  SBi.  without   showing    a   personal    Injury    from 

1.    Prcvaradea  fe»  rrlH-flcht  mn*  atak-  ""    maintenance.— Louisville   Athletic    Club 

lac  m»nty  upon  the  Issue  thereof  will  con-  '■   Nolan,   134    Ky.   M4,  !l   L.   R.   A.    (N.   S.) 

stltute    rout.— State    v.    Bumner,    2    Spear.  "^»-  "»  B.  W.  800. 

L.    (8.   C.)    699,   42  Am.   Dec.    387.  9.     Saaae — Bdlterlal        untei         Pomeroy'a 

3.  Priae May    be    wkal.— In    a    prosecu-  B:qu!ty    Jurisprudence,     4th     ed.,     does     not 

tlon    against    person    charged    with    prlae-  discuss  this  Important,  and  somewhat  novel, 

flghtlng    It   Is    not   necessary    to    show    that  application    of    the    powers    of    a    court    of 

the   prlie   or    reward    was    to    ba   gained    by  equity,  although  the  Indiana  and  Kentucky 

one    from    the    other,    but   It    Is   sufflcient  It  *"^   perhaps   other  cases    had   been    decl<',?d 

they   engaged   in    a    light    for   a    prlie,    and  before  that  edition  was  prepared;  but  there 

the   fact  that  a  prlie   was  awarded   to   the  ■'""   ^'   n"   question   of   the   correctness   of 

defeated  as  well  aa  to  the  successtnl  com-  the    principles    laid    down    In    those    cases. 

batant  does  not  necessarily  prevent  a  con-  O"""     ""n     supremo     court     has     held     that 

vlctlon.— State  v.  Purtoll.   G(  Kan.  479,  480,  courta   of   equity   will   apply    their   Jurlsdic- 

43    Pac.   78t.  """    *"    "■*    *"d    novel    questions    as    they 

a.     Prlae-Bgkt— Wkat   la.— Not    all    physi-  "^^  "'"*■    "•*"«   Iteeplng  within   the   rules 

cal  contests  for  a  prlie  or  reward  are  pun-  f  ■*    Principles    upon    which    their    remedial 

Ishable    under    the   statute    ae    prlie-nghts.  JurUdlctlon   Is   founded,    the   court   saying: 

Contest  must  be  a  flght.  and  there  must  be  '"'*'*  ouestions  presented  are  perhaps  novel 

an  intent  on  the  part  ot  the  contestants  to  '"  "  '^"'"■t  of  equity,  but  we  are  not  bound 

do    violence    to   and    Inflict    some    degree    of  "  i^ecllne  their  consideration  for  that  rea- 

bodily   harm    on    each   other.— Bute   v.   Pur-  f "'   ,   '  '"  ""'  '^""'""'n  experience  of  courts 

tell,    60    Kan.    479,    480,    43    Pac.    TBS.      See,  '"  ""''  """  *''  '"'  "o"*"!  "P""  «■>  ■*«»"  *'11>' 

also,    I41.    State    v.    Olympic    Ciub.    4S    La.  "*"*    '"^    novel    combinations    of    clrcum- 

Ann.   93B,   34  U  R.   A.   463,   16   Bo.   HO.   MIeb.  ■""""  *•''"  ""   <>"«"   eitremely  compll- 

People   V.   Taylor.   96  Mich.   S7fl,   21  L.   R.   A.  ^»""'    "'"'    « "i  bar  rase  ing.      Still,    It    is    the 

287.   E6  N.   W.   87.    Obi.,  Seville  v.  State,   49  ""'='    V        ,      '"""'''    "'    '    ""'"■'    "'    •""">'■ 

Ohio  St.  117.   IB  L.   R.   A.   618.   SO  N.   E.   811.  ^"'"    IteeP'nK    within    the    rules    and    prin- 
ciples on  which  Its  remedial  Jurisdiction   Is 

4.  B.>e— B^aal  dlvUloa  betweea  eo»-  founded,  to  adapt  its  course  of  procedure 
4«t..4.  does  not  prevent  the  18"  for  ^^  j^,  ^^  possible,  to  the  existing  etate  of 
which  awarded  from  being  a  prise-flght-  things,  and  to  apply  Its  Jurisdiction  to  all 
Com.  ei  rel.  Pratt  v.  McGovern,  118  Ky.  „,„  (.^ses  which,  from  the  diversified 
213.  86  I.  R  A.  280,   7B  S.  W.   381.  transactions    among    m^n.    are    conttnually 

6.    8aH«— Vae   mt   kIstck   does    not    pre-  arising,  and  to  administer  and  enforce  right 

vent  the  flght  from  being  a  prise-fight  or  for   which   there   Is   no   remedy  save   In   a 

any  less  an  offense  In  the  eyes  of  the  law.  court  of  equity." — Dougherty  v.  Creary,   30 

—Com.   ex  rel.   Pratt   v.   McQovern,    11*  Ky.  Cal.   390.  89  Am.  Dec.    116.  founding  eonclu- 

'12,  (6  L..  K.  A.  380,  TE  B.  W.  261.  ilon    arrived    at    upon    the    doctrinei    an- 
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PRIZB-FIOHT— ATTENDANTS  PUMISHED.  [Pt.  1. 

Salmon,  *  My.  &  Cr,  as  tber  come  up,  certalD  principles  may 
V.  Holt,  4  My.  A  Cr.  be  ealKbllBhed.  and  bave  been  eatabllBhed, 
beyond  which  a  court  of  equity  will  not  bs 
permitted  to  KO<  Bn<l  within  which  the  ex- 
ercise of  Its  power  can  not  be  dangerous. 
Hence  the  mere  novelty  of  a  question  pre- 
sented does  not  justify  an  Inference  of 
want  of  Jurisdiction. — Lining  v.  Oeddes.  1 
McC.  Ch.  (H.  C.)  SOI,  18  Am.  Dec.  606.  The 
ssme  doctrine  Is  announced  In  Piper  *. 
Hoard,  lOT  N.  T.  T3,  1  Am.  St.  Rep.  TS>,  II 
N.   E.   »■. 

II.  RlKkt  t«  TceclTcr  at  *r*»erty  of  cor- 
poration which  has  forfeited  Its  franchtSA 
by  unlawfully  conductlnK  prise-flKbts  upon 
its  premises. — Columbian  Athletic  Club  v. 
State,  Its  Ind.  »S,  Gl  Am.  St.  Rep.  40T.  2S 
Ible:    but   by   attention    to  particular  causes        I.,.  R.  A.  ^2^.    iO  S.  E.  914. 

§413.  PERSONS  PRESENT  AT  PSIZE-FiaHTS,  OXJILTT  OF  MISDE- 
MEANOR. Every  person  wilfutly  present  as  spectator  at  any  fight  or  con- 
tention prohibited  in  the  preceding  section,  is  guilty  of  a  misdemeanor, 

[Information  and  procedure.]  An  information  may  be  laid  before  any  of 
the  magistrates  mentioned  in  section  eight  hundred  and  eight  of  this  code, 
that  a  person  has  taken  steps  toward  promoting  or  participating  in  a  con- 
templated pugilistic  contest,  or  fight,  or  ring  or  prize  fight,  or  sparring  or 
boxing  exhibition,  prohibited  under  the  provision  of  section  four  hundred  and 
twelve  of  this  code,  or  is  about  to  commit  an  offense  under  said  section  four 
hundred  and  twelve.  "When  said  information  is  laid  before  said  magistrate, 
he  must  examine,  on  oath,  the  informer,  and  any  witness  or  witnesses  he  may 
produce,  and  must  take  their  depositions  in  writing  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them.  If  it  appears  from  the  deposition  that 
there  is  just  reason  to  fear  the  commission  of  the  offense  contemplated  by 
the  person  so  informed  against,  the  magistrate  must  issue  a  warrant  directed 
generally  to  the  sheriff  of  the  county,  or  any  constable,  marshal,  or  policeman 
in  the  state,  reciting  the  substance  of  the  information  and  commanding  the 
officer  forthwith  to  arrest  the  person  informed  against  and  bring  him  before 
the  magistrate.  When  the  person  informed  against  is  brought  before  the  mag- 
istrate, if  the  charge  be  controverted,  the  magistrate  must  take  testimony  in 
relation  thereto.  The  evidence  must  he  reduced  to  writing  and  subscribed  by 
the  witnesses.  If  it  appears  there  is  no  just  reason  to  fear  the  commission  of 
the  offense  alleged  to  have  been  contemplated,  the  person  complained  against 
must  be  discharged.  If,  however,  there  is  just  reason  to  fear  the  commission 
of  the  offense,  the  person  complained  of  must  be  required  to  enter  into  an  un- 
dertaking in  such  sum,  not  less  than  three  thousand  dollars,  as  the  magistrate 
may  direct,  with  one  or  more  sufiicient  sureties,  conditioned  that  such  person 
will  not,  for  a  period  of  one  year  thereafter,  commit  any  such  contemplated 
offense. 

[Repeslin;  clause.]    See,  post,  §  414a. 

Hlatory:  Enacted  Febrnarr  14.  1S7Z,  fouDded  on  i  U  Crlmtnal  Prac- 
tice Act,  Stats.  1850.  p.  233,  as  amended  May  4,  1861,  State.  1851,  p. 
216;  amended  by  Initiative  election  November  3,  1914,  Stats,  and 
Amdts.  191S,  p.  1931.    In  effect  December  19,  1914. 
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§  41314.  SPABKINO  EXHIBITIONS  ON  MEMORIAL  DAT,  ETC.,  A  MIS- 
DEMEANOB.  PUNISHMENT.  Any  person  or  persons  holding,  or  conduct- 
ing, or  participating  in,  or  present  as  a  spectator,  at  any  boxing  exhibition 
held  on  Memorial  Day,  May  30,  or  on  Sundays,  shall  be  guilty  of  a  misde. 
meanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars  or  by  imprisonmeDt  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment. 

[Repealing  clanse.]    See,  post,  §  414&. 

HIatory:  Enactment  approved  April  19, 1909,  Stats,  and  Amdts.  1909, 
p.  9ST;  amended  by  initiative  election  November  3,  1914,  State,  and 
Amdts.  1915,  p.  1932.     In  effect  December  19,  1914. 

§414.  LEAYINQ  THE  STATE  TO  ENQAOE  IN  PBIZE-ITOHTS.  Every 
person  who  leaves  this  state  with  intent  to  evade  any  of  the  provisions  of  the 
last  two  sections,  and  to  commit  any  act  out  of  this  state  such  as  is  prohibited 
by  them,  and  who  does  any  act  which  would  be  punishable  under  these  pro- 
visions if  committed  within  this  state,  is  punishable  in  the  same  manner  as  he 
would  have  been  in  case  such  act  had  been  committed  within  this  state. 
Kietory;   Enacted  February  H,  1878. 

§  414a.  COMPETENCY  OF  WITNESSES.  SECTION  ONE  THOUSAND 
ONE  HUNDRED  AND  ELEVEN  PENAL  CODE  NOT  APPLICABLE.     No 

person,  otherwise  competent  as  a  witness,  is  disqualified  from  testifying  as 
such,  concerning  any  offense  under  this  act,  on  the  ground  that  such  testimony 
may  incriminate  himself,  but  no  prosecution  can  afterwards  be  had  against 
him  for  any  offense  concerning  which  he  testified.  The  provisions  of  section 
one  thousand  one  hundred  and  eleven  of  the  Penal  Code  of  tfais  state  are  not 
applicable  to  any  prosecutions  brought  under  the  provisions  of  this  act. 

[Bepealinx  olanw.]  Section  5.  All  laws  and  parts  of  laws  inconsistent  with 
this  act  are  hereby  repealed. 

History:  Enacted  by  Initiative  election  November  3,  1914,  Stata.  and 
Amdts.  191G,  p.  1932.     In  aflect  December  19,  1914. 

§416.  DISTUBBING  THE  PEACE.  Every  person  who  maliciously  and 
wilfully  disturbs  the  peace  or  quiet  of  any  neighborhood  or  person,  by  loud 
or  unnanal  noise,  or  by  tumultuous  or  offensive  conduct,  or  threatening,  tra- 
dacing,  quarreling,  challenging  to  fight,  or  fighting,  or  who,  on  the  public 
Btreeta  of  any  unincorporated  town,  or  upon  the  public  highways  in  such 
unincorporated  town,  run[8]  any  horserace,  either  for  a  wager  or  for  amuse- 
ment, or  fire[8]  any  gun  or  pistol  in  sueh  unincorporated  town,  or  U8e[8]  any 
vulgar,  profane,  or  indecent  language  within  the  presence  or  hearing  of  women 
or  children,  in  a  loud  and  boisterotis  manner,  is  guilty  of  a  misdemeanor,  and 
upon  conviction  by  any  court  of  competent  jurisdiction  shall  be  punished  by 
fine  not  exceeding  two  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
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for  not  raore  than  ninety  days,  or  by  both  fine  and  imprisonment,  or  either, 

at  the  discretion  of  the  court. 

Hiatory:  Enacted  February  14,  1872.  foimdea  on  { 112  Crimtn&l  Prac 
lice  Act.  Stats.  1S60,  p.  243;  amended  March  20,  18TS.  Code  AmdU. 
1877-8,  p.  117. 

Note:  The  head-line  to  this  section,  as  originally  enacted,' and  as  It 
properly  stood  until  the  time  of  the  amendment  above  referred  to,  con- 
tained the  addttlcHial  words,  "In  the  night-time."  These  words  are 
omitted  because  Inapplicable  since  the  amendmeat  ot  the  section. 
Section  112  of  "Act  concerning  Crimes  and  PunlshmentB."  enacted 
April  16,  1850  (Stats.  1850,  p.  660),  on  which  the  original  section  was 
founded,  limited  such  oHenses  to  acts  in  the  nigbt-tlme.  The  object 
of  the  amendment  was  to  include  in  the  crime  denounced  acta  com- 
mitted In  the  daytime,  as  well  as  In  the  niglit-time. 

Insufficient  which  alleKXI  that  detendant 
"did  wilfully  and  unlawfully  and  malicloua- 
ly  disturb  the  peace  and  quiet  of  said 
Charles  H.  Downing,  on  Bolano  and  Hain 
streets.  In  the  said  town  of  Sulsun  City,  by 
then  and  there  using  vulgar  and  profane 
lanKUage  In  the  presence  and  hearing  of 
said  Charles  H.  Downing,  and  In  the  pres- 
ence and  hearlns  of  women  and  children,  on 
the  said  streets  o(  the  said  town  of  Bulaun 
City." — Bi  parte  Boynton.  1  Cal.  App.  Sit. 
33E,  ai  Fac.  SO,  91. 

^  CoBalTw41aB^1?BlBeorporate4  Mirn. — - 
Section  enumerates  several  different  acts, 
some  of  which  are  declared  to  be  misde- 
meanors if  done  In  an  unincorporated  town, 
and  rest  of  which  are  made  mlsdemeanora 
If  done  anywhere,— Ex  parte  Foley.  6S  Cal. 
£08,    509. 

7.     Saae — Saaie — ScettoB   aaakea   It   Ttola- 

ttoa   at   eriHlul   law   "^o   acht"   or    "to   use 

vulgar,    profane,     or    indecent    language    In 

presence  of  women  and  children,  In  loud  and 

nner,"    within   and    without   a 

arte  Foley,  St  Cal.  B08,  611. 


DISTUBBING  THE  PEACE. 

1.  A  city  onlinance  ia  a  "law  of  the  state." 

2, 3.  Complaint — Bequiaitea  and  sufficiency  of. 

4.  Same — Charging  in  language  of  statute. 

5.  Same — "Loud  and  boiaterous  maDoer." 
6-  8.  Constrnetion — Unincorporated  town. 

9.  Hugging  and  kiaaiDg  on  atreet-cara. 
10.  Vituperative  and  threatening  words. 

I.  City  ardlHMBH  la  a  "law  ot  tkc  aMte" 
within  the  provisions  of  the  above  section. 
and  a  failure  to  take  out  a  license  aa  re- 
quired by  such  ordinance  Is  a  misdemeanor, 
the  above  section  covering  the  violation  of 
a  city  ordinance  aa  well  as  of  a  atata  stat- 
ute.—In  re  Johnson,  —  Cal.  App.  — .  190 
Pac.  8G1,  following  In  re  Lawrence,  69  Cal. 
SOS.  11  Pac.  317:  In  re  Chrlatensen.  86  Cal. 
108,  affirmed  117  U.  8.  86,  14  L..  ed.  620,  11 
Sup,    Ct.    Rep.   18. 


S.     Cdi 


Complaint  under  thia  section,  cha 
that  defendant  used  vulgar  and  Ind 
language    within     hearing    of    chlldre 


in 


BufltcleT 


language  alleged  to  be  profane  and 
obscene,  nor  need  It  allege  that  auch  of- 
fense was  committed  on  public  streeta  of 
"unincorporated  town." — Ex  parte  Foley, 
61  CaL   608.  E09. 

1.  Under  the  flrat  clause  of  this  section 
an  allegation  that  certain  parties  wilfully 
and  unlawfully  disturbed  the  peace  by 
nghCIng  In  the  public  atreets  la 
The  word  "malicioualy"  Imparta 
to  do  a  wrongful  act"  and  thia  Intent  is 
sufficiently  Indicated  by  the  allegation  that 
the  parties  wilfully  and  unlawfully  dis- 
turbed the  peace  by  flghting  In  the  streets. 
— Larue  v.  Davles,  8  Cal.  App.  760.  T63.  07 
Pac.  903. 

4.  Bane  —  Charglav  ■■  laacBaxe  kf 
■tatate. — Complaint  sufficient  which  charges 
the  oRenae  in  the  language  of  the  above 
section,  (o  wit,  with  "unlawfully,  malicioua- 
ly. and  wilfully  did  disturb  the  peace."  etc. 
—In  re  Deuslng.  178  Cal.  iOG.  173  Pac.  9J0. 
following  Ex  parte  Foley.  61  Cal.  608. 

aad  bolatenma  Manner,** 
allegation  to  a  valid  Indictment 
>  section.   Thus  a  charge  was  held 


VmilahBnt  tor  **VDlgHr,  prvfaae,  ar  ladrecat 

lamBnag*  within  presence  or  hearing  of 
women  and  children.  In  loud  and  boisterous 
manner,"  to  such  caaea  only  aa  happen  "In 
streeta  of  unincorporated  town." — Ex  parte 
Foley,  02  Cal.  608.  BID. 

#.     HaaglBK    Bad    klaalnc    CB   •trect-cara. 
— 1[    Is    disorderly     conduct     for    man     and 
vhtlo  rld- 


rofane 


and  hug  and  kiss  each  other,  under  ordi- 
nance against  cureing,  hugging,  and  other- 

preaence  of  females,  where  there  are  other 
females  on  car.  although  they  may  not 
have  seen  or  heard  II.— Sailors  v.  State. 
108  Ga.  36,  36,  76  Am.  St  Rep.  17.  18  S.  B. 
813. 

10.  Vltnpemtlvr  and  IhrcatcalBc  wot«a. 
— Party  using  worda  which,  though  vitu- 
perative and  threatening,  were  not  pro- 
fane, and  were  spoken  in  ordinary  tone  of 
voice  to  one  who  did  not  reply  thereto,  can 
not  be  convicted,  under  ordinance  against 
quarreling,  cursing,  and  acting  otherwiae 
diaorderly. — Carr  v.  City  of  Conyers.  84  Ga. 
Z87,  10  Am.  St.  Rep.  367,  10  8.  E.  630. 
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S  416.    RETUSINO  TO  DISPERSE  DFON  LAWFUL  COMMAKD.     If  two 

or  more  persons  assemble  for  the  purpose  of  disturbing  the  public  peace,  or 
committing  any  nnlawful  act,  and  do  not  disperse  on  being  desired  or  com- 
manded 80  to  do  by  a  public  officer,  the  persons  so  offending  are  severally 
giiilty  of  a  misdemeanor. 

n  1 113  Crlmlnitl  Prac- 

§417.  EXHIBITINa  DEADLY  WEAPON  IN  BUDE,  ETC.,  MANNER, 
OR  USING  THE  SAUE  UNLAWFULLY.  Every  person  who,  not  in  necea- 
sary  self-defense,  in  the  presence  of  two  or  more  persons,  draws  or  exhibits 
any  deadly  weapon  in  a  rude,  angry,  and  threatening  manner,  or  who,  in 
any  manner,  unlawfully  usea  the  same,  in  any  fight  or  quarrel,  is  guilty  of  a 
misdemeanor. 

n  !  I  Act  May  6,  1SS5, 


1.     rttnr  It  ■.Irfr-eamor.— Drawing   o( 

ony   unli 

a  deadly   weapon   with   a   rude,   angry   and 

People   y 

threatening  manner  not  In  necesHary  seir- 

Pao.  S8fl. 

defenae  Is  «  miadenieanar  but  la  not  a  fel- 

§418.    FORCIBLE   ENTRY   AND   DETAINER.     Every   person  using   or 

procuring,  encouraging  or  assisting  another  to  use,  any  force  or  violence  in 

entering  upon  or  detaining  any  lands  or  other  possessions  of  another,  except 

in  the  cases  and  in  the  manner  allowed  by  law,  is  guilty  of  a  misdemeanor. 

History:   Enacted  February  14,  I8TS. 

FORCIBLE  ENTBY  AND  DETAINER. 

1.  Fear — Not  necessary. 

2.  Forcible  entry  upon  land,  what  is.  welVv  "aut'e'"  Ti"  Ga^'Vls' 

3.  Same — What  U  not.  3_     »■»* wknt  !■  not. 

4.  Forcible   possession  of   disputed  land   for-      premises    of    another    durl 

bidden.  accompanied    with    such    t 

was    Incident    to    effecting 
I.     Frmr—Not    BMeSMirr.— It   Is    not    neo-        occupied     dwelllng-houae 
essary   that  party   shaU   be   actually   put   In       forcible    entry,    in    crlmlna 

■tratton  aa  to  create  reasonable  apprehen- 
sion that  party  In  poBSesslon  must  yield  to 
avoid  breach  of  peace,  and  such  demonstra- 
tion of  force  may  be  by  multitude  or  by 
weapons  In  presence  or  absence  of  prose- 
cutor.— State  V.  Idwson.  123  N.  C.  740,  741. 
eS   Am.   St.  Rep.   B44,   31   8.   E.   (67. 


tn    possession. — Lewis    v.    Slate. 
e»J.  Bi  Am.  St.  Hep.  2b&.  ZG  8.  E. 


Cerm.~-I.ewls    v.    State.    99    Qa.    £92,    Mt,    G9 
Am.  St.  Rep.  tEG,  2B  N.  S.  498. 

4.  Pvrdble  pfnHMloa  af  diawated  Un« 
tarkMdra^Party  having  title  or  right  of 
possession  to  land  must  try  It  in  some 
proper  action,  and  he  Is  not  Juslifled  in 
attempting  to  enforce  any  such  right  by 
taking  forcible  poaaesHlon  of  land  In  dis- 
pute.—Vol!  V.  Hollis.  CO  Cal.  EGB,  573.  Sea 
Mitchell  V.  Davis,  33  Cal.  181. 

§  418.  RETURMINa  TO  TAKE  POSSESSION  OF  LANDS  AFTER  BEINQ 
BEHOVia)  BY  LEGAL  PBOOEEDINaS.  Every  person  who  has  been  re- 
moved from  any  lands  by  process  of  law,  or  who  has  removed  from  any  lands 
pursuant  to  the  lawful  adjudication  or  direction  of  any  court,  tribunal,  or 
officer,  and  who  afterwards  unlawfully  returns  to  settle,  reside  upon,  or 
take  possession  of  such  lands,  is  guilty  of  a  misdemeanor. 
History:    Enacted  February  14,  1872. 

§420.     FREVENTINa    PERSON    FROM    ENTERINO    UPON    PUBLIC 
LANDS,     Every  person  who  unlawfully  prevents,  hinders,  or  obstructs  any 
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person  from  peaceably  entering  upon  or  establishing  a  settlement  or  residence 
on  any  tract  of  public  land  of  the  United  States  within  the  state  of  California, 
subject  to  settlement  or  entry  under  any  of  the  public  land  laws  of  the  United 
States;  or  who  unlawfully  hinders,  prevents,  or  obstructa  free  passage  over 
or  through  the  public  lands  of  the  United  States  within  the  state  of  California, 
for  the  purpose  of  entry,  eettlement,  or  residence,  as  aforesaid,  is  guilty  of  a 
misdemeanor. 

HUtory:  Enacted  January  19,  1878,  Code  Amdto.  1877-8,  p.  117; 
amended  by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdta. 
1900-1,  p.  462.  act  beld  unconstitutional,  see  history,  1  5  ante;  amend- 
ment re-enacted  March  21,  1905,  SUts.  and  Amdta.  1905,  pp.  675,  676. 

§421.    NATIONAL  OUABD,  DISCKIMINATION  AGAINST  MEMBERS 

OP.  No  association  or  corporation  shall  by  any  constitution,  rule,  by-law, 
resolution,  vote  or  regulation,  discriminate  against  any  member  of  the  national 
guard  of  California  because  of  bis  membership  therein.  Any  person  who 
wilfully  aids  in  enforcing  any  such  eonstitution,  rule,  by-law,  resolution,  vote 
or  regulation  against  any  member  of  said  national  guard  of  California,  is 
guilty  of  a  misdemeanor. 

Hiatory:    Enacted  March  18,  190B,  Stata.  and  Amdta.  190&,  p.  190. 
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OF  CHIMES   AGAINST   THE  REVENUE   AND   PBOPEETY   OP   THIS   STATE. 

1424.  pDblie    ofBeera.       Embezzlement    and  S  434.     Refusing  to  give  name  of  persons  in 

fataification  of  accounts  bj.  employment,  etc. 

1 425.  OSleerB  neglecting  to  paj  over  public  fi  435.     Cairjing  on  business  without  liceflBe. 

moneys.  I  436.     Unlawfully  acting  as  anctioueer. 

(420.     "Public  moneys,"  as  used  in  the  pre-  S  437.     tRepe«tled.] 

ceding  section,  deSned.  S  438.     [Repealed.] 

i  427.     Failure    to    pay   over    Snes   and    for-  1 439.     Effecting  insurance  on  account  of  for- 
feitures received,  a  misdemeanor.  ei^u  companies  that  have  not  com- 

1 423.     Obetructiog  officer  in  collecting  rere-  plted  witb   the  laws  of   this   state, 

nue.  [Repealed.] 

1 429.  Refusing  to  give  assessor  list  of  prop-  i  440.     Officer  charged  with  collection,  etc.,  of 

ertj,  or  giving  false  name.  revenue,  refusing  to  permit   inspee- 

1 430.  Making    false    statements,   not    under  tion  of  his  books. 

oath,  in  reference  to  taxes.  }  441.    Board    of   eiaminers,    controller,   and 

1431.  Delivering    receipts     for    poll     taxes,  treasurer   neglecting   certain   duties. 

other  than  prescribed  by  law,  or  col-  |  442.     Unlawful  conversion  of  military  prop- 

leeting  poll  taxes,  etc.,  without  giv-  erty. 

ing  the  receipt  prescribed  by  law.  |  442}.  Wearing  uniform  United  States  army, 

1 432.  Having    blank    receipts    for    licenses,  etc..  except  by  certain  persons,  for- 

etc,  other  than  those  prescribed  by  bidden, 

law.  1 443.     Belling  state  arms,   etc.      [Repealed,] 
f  433.     [Repealed,] 

§424.  PUBLIO  OFFICERS.  EMBEZZLEBIENT  AND  FALSIFICATION 
OF  ACCOUNTS  BY.  Each  oflacer  of  tliis  state,  or  of  any  county,  city,  town, 
or  district  of  this  state,  and  every  other  person  charged  with  the  receipt,  safe- 
keeping, transfer,  or  disbursement  of  public  moneys,  who  either: 

1.  Without  ftnthority  of  law,  appropriates  the  same,  or  any  portion  thereof, 
to  his  own  use,  or  to  the  use  of  another ;  or, 

2.  Loans  the  aame  or  any  portion  Uiereof ;  makes  any  profit  out  of,  or  uses 
the  same  for  any  purpose  not  authorized  by  law ;  or, 

3.  Knowingly  keeps  ai^  false  account,  or  makes  any  false  entry  or  erasure 
in  any  accoant  of  or  relating  to  the  same;  or, 

4.  Frandolently  alters,  falsifies,  conceals,  destroys,  or  obliterates  any  such 
account ;  or, 

5.  Wilfully  refuses  or  omits  to  pay  over,  on  demand,  any  public  moneys  in 
his  hands,  upon  the  presentation  of  a  draft,  order,  or  warrant  drawn  upon 
such  moneys  by  competent  authority ;  or, 

6.  WUfoUy  omits  to  transfer  the  same,  when  such  transfer  is  required  by 
law  J  or, 

7.  WiUnlfy  omits  or  refuses  to  pay  over  to  any  officer  or  person  authorized 
I^  law  to  receive  the  same  any  money  received  by  him  under  any  duty  im- 
posed by  law  80  to  pay  over  the  same ; 

Is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  ten  years,  and  is  disqualified  from  holding  any  oflfice  in  this  state. 

HUtory:  Enacted  February  14,  1872,  founded  on  Ef  66,  67  Criminal 
Practice  Act  1850,  Stats.  1850.  p.  236;  amended  April  16,  18S0  (Pen.  C. 
pt.),  p.  36;  March  3,  190S,  Stats,  afd  Amdts.  1905,  p.  63. 


Digitized  byGoO^IC 


1434 


J.BHBNT  AND  PALBmcATION  BY  PVBLIC  OFFICER. 


PUBLIC  OFFICERS—EMBEZZLEMENT, 
ETC.,  BY. 

1.  CoDBlnictioD   —  Loaning     of     public 

2.  Same — Of  Bubdivision  4. 

3.  Seme — Bobbers  forcibly  takiog  monej. 

4.  Cbarge — PreBumption  of  felonious  ap' 

propmtion. 

5.  Same— On  iection— W 

6.  City  charter — Bank  deposits. 

7.  County  clerk — Failure  to  pay  i 


6.  Duty     of     tax-collector     to     deposit — 

Money  paid  under  protest. 
9.  Felony — Use  of  public  money. 
10.  Indictment —  Sufficiency  —  Single  of- 

11- 13.  Same — Same — failure   to   pay  to  sue- 


14,  IS.  Same — Charges  single  offense,  when. 

16.  Same— Bequisites  and   sufficiency. 

17.  Municipal  eorpoiation — Deposits  by. 

18.  Omission  to  pay  over  by  public  officer. 

19.  Section  applies  to  city,  town,  and  dis- 

trict officers. 

'  by, 

As  to  •MbcBBlcwBt  (vaerallr.  see,  post, 
II  EDI   et  seq..  and  notes. 

I.  CaBntravtloB  —  IdaalMt  »f  vabllc 
HOBcr. — The  section  makes  loaning  of  pub- 
lic money  by  public  official  in  whose  hands 
It  Is,  or  appropriation  thereof  to  his  own 
use.  or  falllns  to  keep  the  same  In  his 
possession,  or  chanslnE  or  converting  any 
portion   thereof  fro 


from 

without  authority  of  Jaw.  i 


other 


lobjec 


I   him   t 


prisa 


of  HeuldsburB  v.  Mulligan, 
111  Cal.  29B,  211,  S3  U  R.  A.  461,  46  Pac.  337. 
2.  Sanr  — Of  ■abdlvlstsB  4.— Subdivision 
4  at  section,  while  conCalnloK  implied 
recognition  o(  deposits  !n  bank  which  may 
be  lawful,  should  be  understODil  In  connc<-- 
tlon  with  preceding  prohlbftlon  of  loans 
generally,  and  It  la  not  probable  that  legis- 
lature by  It  Intended  to  allow  loans  by 
public  officials  by  way  of  general  deposits 


tlon   or  felonious   approprlatlor 

authorise   Terdlct    of    guilty.    1. 

as    being    an    unwarrantable 

with   functions  of  jury. — People   v.  Carrlllo. 

61   Cal.  13,   S4. 

S.  SBHIe — Ob  MetlOB— Whra  emBCOBS.— 
It  Is  error  for  court,  in  prosecullon  against 
tax-collector  for  embeizlement.  under  sec- 
tion 604,  post,  to  read  this  section  to  the 
Jury,  and  tell  them  that  defendant  was  be- 
ing prosecuted  thereunder,  and  that  If  ha 
wilfully  omitted  to  pay  over  money  to  the 
county  treasurer  he  was  guilty  as  charged. 
—People  V.  Weatlake,  IM  Cal.  463.  4B4,  67 
Pac.    465. 

%.  City  ehBrtei^-Baak  depfwlta.  —  Pro- 
vision In  city  charter  tor  sealed  proposals 
from  bank  as  to  terms  upon  which  they 
will  receive  and  disburse  public  money  of 
said  city,  and  bank  offering  highest  rate  of 
Interest  shall  be  appointed  depositary  of 
such  public  moneys.  Is  Inconsistent  with 
and  inimical  to  this  section.- Yarnell  v. 
City  of  Los  Angeles,  87  Cal.  SOI,  (09.  35 
Pac.  707. 

T.  CoBBty  CleFk^-PallBFe  ta  pay  ever 
to  sBeer— or — County  clerk's  successor  Is 
not  custodian  of  moneys  collected  by  his 
predecessor  by  Tlrue  of  his  oRlce  and  during 
his    term    of    office,    and    under    this    section 


hi 

s   predecessor    can    not 

be   prosecute! 

d   for 

oneys   to  his  successor 

In  office,  there  be- 

iquirlng   him 

to  do 

1.— People   V.    Hamilton, 

IDS    Cal.    488, 

,    414, 

31 

■  Pac.  627. 

itrret 

posit  same  Immediately  with  treasurer 

,  and 

!  is  not  absolved  from 

this  obllgatU 

.n  by 

lason   of   fact   that   such 

.  assessments 

lid     under    protest    and 

that    notice 

was 

rved    upon    him    by    person    paying 

such 

S.     Frloi 


.    San    Francisco, 


iBblle  maaty 


makes  It  felony   for  officer   having   custody 
of  public  money  to  use   same   for  any   pur- 
pose    not    authorized    by    law. — Winchester 
111  others.— Peo-        v.    Howard.    136    Cal.    432.    445.    83    Am.    8t. 
344,   19  Pac.  136.        Rep.    163.    64    Pac,    S92,    sub    nom.    Rice    v. 
iblwrs  forcibly  toklBK  Boaer       Howard,    tt   Pac.   T7. 

10.  iBdlpImeBt  —  BnMcleBey  —  SlBgle  o(- 
feBse.- Indictment  under  this  section, 
charging    that    defendant    was    tax-collector 

that,  "as  said  tax-collector,"  he  had  on 
certain  day  collected  public  money,  and 
upon  that  day.  and  for  five  days  th«reatter, 
and  ever  since  then,  refused  and  omitted  to 
pay  it  over,  charges  defendant  with  but  a 
single  offense,  and  facts  set  out  therein 
were  sufficient  to  charge  public  offense, 
under  subdivision  10  of  this  fiec  tlon  .—People 
v.  Otto,   TO  Cal.   623.  626,  11   Pac    6T6. 


3.  Sbbc — Ro 

In    the   custody 

city  treasurer,  who  is  a  bailee  and  not  a 
debtor  under  the  constitution  and  the  laws. 
Is  not  within  provisions  of  above  section. 
—See  City  of  Healdsburg  v.  Mulligan,  113 
Cal.   305,   33  L.  R.  A.  401.   46   Pac.  33T. 

4.  Chargea  —  PreBBiaMIe"  of  feloaloBs 
apprnprlatloB. — In  prosecution  under  this 
section,  charge  that  if  Jury  And  that  de- 
teudant  collected  money  as  tax-collector, 
itnd  that  it  was  never  paid  over  by  him 
to  proper  authority,  as  required  by  law, 
such  facte.   If  unexplained,   raise  presump- 
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NEGLECT  TO  PAY  OVER  PUBLIC  MONEYS — DBPINITIOH.  H4*B>4M 

9bh«— FollUFc  ta  pnr  (•  ■■>-       upon  that  day.  and  for  Ave  days  thereafter, 

matton    alleKlng    that    defend-        and  over  aince.  refused  and  omitted   to  pay 

II   aver,   la   sufficlenl.   as  separate  oSenle  is 

not  charged   for   each  day. — People   V.  Otto, 

TO  Cal.  G23.  G28,  11  Pac.  6TS. 


of  public  . 


II.     Sane — Sbhc— Foil 

ant  "having;  theretofore" 
and  "Charged  with  rec 
transfer,  and  dlsbunemei 
in  his  official  capacity  . 
oHlcer.  and  hla  official  term  having  expired, 
and  there  remaining  In  his  hands  certain 
publtc  moneys  theretofore  received  by  hira 
In  his  official  icapacity  as  such  clerk,"  he 
-wilfully  omitted  to  pay  them  over  to  his 
successor,  demand  therefor  "having  then 
and  there  been  made  of  defendant  by  hla 
successor,  sufficiently  charged  that  defend- 
ant, as  county  clerk,  received  money  as 
such  officer  and  failed  to  pay  It  over  to  hla 
successor. — People  v.  Hamilton,  10!  Cal. 
*a».   32  Pac.   ES«.   62T. 

11.  Allegation  In  information  against 
public  official  for  omitting  and  refusing:  to 
pay  over  to  his  successor  In  office  public 
moneys  received  by  him  by  virtue  of  his 
office,  that  defendant  received  these  moneys 
In  his  official  character,  was  sufficient  with- 
out  referring,   by   title  or   otherwise,   either 

drawn  or  to  any  statute  which  created 
right  duly,  or  obligation,  the  antecedent 
existence  of  which  may  constitute  factor 
more  or  less  Inllmately  connected  with  the 
offense.  As  to  all  these,  greneral  conclusion 
of  Information  "contra  morem  et  stalutl" 
Is  sufficient. — People  v.  Hamilton,  103  Cal. 
438.  3S  Pac.  51G,  £28. 

18.  Allegation  In  Indictment  charslng 
public  official  with  falling  to  pay  over  to 
his  successor  public  moneys  received  by 
::elved    by 


IG.     An 


ndlctm 


under 


charging  defendant,  as  tax-collector,  with 
collecting  and  refusing  and  omlttlnfc  to 
pay  over  public  money,  does  not  charge 
more  than  one  offense  by  alleging  that  part 
of  such  money  belonged  to  state  and  part 
thereof  to  county. — People  v.  Otto.  70  Cal. 
6t3.  B2S,   11   Pac.    (TG. 

!«,  Sane — R««alslt«  aad  ■■■«!«  aer- — 
Indictment  under  this  section  must  state 
that  defendant  received  public  moneys  and 
refused  or  omitted  to  pay  same  to  officer 
authorised  by  law  to  receive  them,  under 
duty  Imposed  upon  him  by  law  to  pay  over 
same.— People  v.  Westlake,  114  Cal.  4GI.  4&G, 
GT  Pac.  *K. 


II. 


lei  pal    < 


-Under  this  section,  municipal  corporation 
haa  no  right  to  deposit  Its  moneys  In  bank 
for  reason  that  such  bank  offers  highest 
rate  of  Interest  therefor,  and  such  action  Is. 
under  this  section,  a  felony. — City  of  liOS 
Angeles  v.  City  Bank.  100  CaL  IS.  83,  3t  Pac. 
610. 


14  Cal.  4G2.  434.  GT 
I^arrlUo,  G4  Cal.  OS. 
■spreiulr    to    apply 


Pac.  4G3,     See  People  v 


allegatloi 


cUy." 


"tn     his     officii 
1    of    fact   which    flied    thel 

ton.   108  Cal.   433.   32   Pac.   G26,   SJI 


— Indictment  under  this  sect 
charge  more  than  one  offenst 
that  defendant,  as  tax-collecto: 
lain   day  collected   public   mon 


by   alleging 
'y,   and   that 


Sam  Wah.   01   Cal.  310,   Gil.  37  Pac.  763. 

30.     Sta4e  aBeer— Eapresslr  prahlblted  by 
■eelloa   traM  loaalaK  aioaeyi  mt  atate,  and 

can  not  deposit  such  moneys  as  general 
deposit  In  bank,  although  such  deposit  may 
be  made  by  him  as  an  official  and  agent  of 
the  stale,  and  not  Individually,  and  he  Is 
responsible  for  all  such  deposits  should 
bank  fall  or  anything  happen  to  the  moneys. 
—People  V.  Wilson,  117  Cal.  842.  244.  43  Pac. 
133. 


§426.    OFFICERS  NEGLEOTINQ   TO  PAT  OVER  PDBUO  MONEYS. 

Every  officer  charged  with  the  receipt,  safe-keeping,  or  disbursement  of  public 
moneys,  who  neglects  or  fails  to  keep  and  pay  over  the  same  in  the  manner 
prescribed  by  law,  is  guilty  of  felony. 

History:    Enacted  February  14.  1872. 


tmtr  treaa. 

V.  Ford,  32  Cal.  IBB,  200.     See  Phelan  v.  San 

Francisco.    120  Cal.   1,   3.   G2   Pac.   38. 

pay    into 

llected    by 

see,  post.   11  1467.    1670  and  notes. 

As  te  retalBlBK   latereat  «h  pablle  Maaer 

1      Includes 

«eBoslIed,  see  note,  20  L.  R.  A.  22J. 

moneys  paid   under  protest — San   Francisco 

§428.  "PUBUC  MONEYS,  "  AS  USED  IN  THE  PBEOEDINa  SECTION, 
DEFINED,  The  phrase  "public  moneys,"  as  used  in  the  two  preceding  sec- 
tions, includes  all  bonds  and  evidence  of  indebtedness,  and  all  moneys  belong- 
ing to  the  state,  or  any  city,  county,  town,  or  district  therein,  and  all  moneys. 
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boiidB,  and  evidences  of  iodebtedDess  received  or  held  by  state,  county,  dis- 
trict, city,  or  town  officers  in  their  official  capacity. 

Hiatory:    Enacted  February  14,  1S72. 

"PUBLIC   MONEY"— WHAT   IS,  disturbed.— Agou re  v.  Peek,  17  Cal.  App.  763. 

,      .       .      ,,       ...  ,,  1!1  Pac.  708. 

I.  As  to  "public  monej." 

X     Fees    mnt     titMt»am*u*m     collHled    br 

Z.  Fees   and   aasesamcnts   collected   by   ingiir-  iBaaraBec   «iHBlMa>cr   Irom   persons   and 

anM  eonmUBsioner.  corporations    enEased    In    the    business    o( 

a.  Official  ebaracter.  insurance    under    the    law   hy   virtue    ot    his 

omce    and    deposited    by    him    In    bank    are 

1.     As     to     "VBMIe    BMCT."— Money     de-  PUbHc  moneys   as   such   are   defined  by    this 

posited   with   the   treasurer  under   the   au-  section.- People  v,  Wilson,  117  Cal.  8*2,  2*4, 

thorlty    at    section    B72    and    section    673    of  *»   ^ac-   1»6- 

the    Code    ot   Civil    Procedure,    becomes,    by  S.     oaelal  ckaraeler  In  which  money?  are 

virtue  of  such  deposit,  public  money,  which  received,    and    not    ultimate    ownership     of 

the  treasurer  Is  prohibited  from  depositing  money,        makes        such       moneys        "public 

In  any   bank  or  loanlnK.   and  the    treasurer  moneys."   under   last  clause   of   this  section, 

and  hia  bondsmen  are  liable  for  the  failure  —People  v.  Hamilton,  3  Cai.  Unrep.  StS,  St 

to    keep    the    same   In    his    possession    until  'Fac  ilt.   S28. 

§427.    FAIL1TRE   TO   PAT   OVEB   FINES   AND   FORFEITUBES   BE- 

CEIVED,  A  MISDEMEANOB.  If  any  clerk,  justice  of  the  peace,  sheriff,  or 
constable,  who  receives  any  fine  or  forfeiture,  refuses  or  neglects  to  pay  over 
the  same  according  to  law  and  within  thirty  days  after  the  receipt  thereof, 
he  is  guilty  of  a  misdemeanor. 

1  I  680  Criminal  Prac- 

1.  Fine*  aad  lorfeltaFu — Failure  to  yay  officer  who  refuses  or  neglects  for  thirty 
ta  ccnalr  treaaorer. — Where,  under  law,  days  after  collecting  such  fines  nnd  tor- 
duty  Is  Imposed  upon  officers  collecting  felturee  to  pay  over  same  according  to  law 
Ones  and  forfeitures  to  pay  them  In  manner  is  guilty  of  misdemeanor. — County  ot  I>os 
prescribed  by  law  Into  county  treasury,  this  Angeles  v.  City  ot  Los  Angeles,  6G  Cal.  476. 
section  enforces  that  duty  by  declaring  that  47S,  4  Pac.   463. 

§428.  OBSTBUCTINQ  OFFIOEB  IN  COLLECTXNG  BEVENUE.  Every 
person  who  wilfully  obstructs  or  hinders  any  public  officer  from  collecting  any 
revenue  taxes,  or  other  sums  of  money  in  which  the  people  of  this  state  are 
interested,  and  which  such  officer  is  by  law  empowered  to  collect,  is  guilty 
of  a  misdemeanor. 

History:   Enacted  February  14,  1872. 

1.  Conatruetlon  of  sectiou — Do«9  not  apply  to  Z.    Saoif — Pall-taxes    calteeted    by    lown, 

■  town  tax.  under  legislative  power  given  to  It,  belong 

8.  Same— PoU-tai  eoHeeted  by  town.  "  municipality,  and  not  to  state,  and  there- 
fore   this    section    has    no    application    to 

1.     CoHtmetlaa  af  ■eclloa— Doe.  aat  ap-  charge    made    against    one    for    obstructing 

Fly  to  <owB  tax. — Language  of  this  section  town  marshal  ot  such  town  In  collection  ot 

was   not   Intended   by   legislature   to   apply  guei,    poll-taxes.- Ex    parte    Sam    Wah,    SI 

to    act   of   obstructing    town   officer    In    col-  q^j    juj^  j^j^  ^7  Fae.  788. 
lection  of  town    tax. — Ex   parte  Sam   Wah, 
SI  Cal.  SIO.  eil,  27  Pac.  TSE. 

§  42d.  BEFUSmO  TO  GIVE  ASSESSOB  LIST  OF  PBOPEBTT,  OB  GIV- 
ING FALSE  NAME,  Every  person  who  unlawfully  refuses,  upon  demand,  to 
give  to  any  county  assessor  a  list  of  his  property  subject  to  taxation,  or  to 
swear  to  such  list,  or  who  gives  a  false  name  or  fraudulently  refuses  to  give 
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Lis  true  name  to  any  assessor,  when  demanded  by  sneh  assessor  in  the  dis- 
charge of  his  ofReial  duties,  is  guilty  of  a  misdemeanor. 

History:    Enacted  February  14,  1872,  founded  on  (SIT,  18  Act  May 
IT,  1S61,  SUtB.  1861,  p.  424. 
A»  «•  AutT  to  make  atiitCKCKt  of  ynpcrtr  •WBe4.  see  Kerr's  Crc   Pol.  Code    (Zd   ed.), 
1!  3629,  3tSl  and-notea. 

§430.  HAKINO  FALSE  STATEMENTS,  HOT  TTNDEB  OATH,  IN 
REFERENCE  TO  TAXES.  Every  person  who,  in  making  any  statement,  not 
upon  oath,  oral  or  written,  which  is  required  or  authorized  by  law  to  be  made, 
as  the  basis  of  imposing  any  tax  or  assessment,  or  of  aa  application  to  reduce 
any  tax  or  assessment,  wilfully  states  anything  which  he  knows  to  be  false, 
is  guilty  of  a  misdemeanor. 

History:    Enacted  February  14.  1S72,  tounded  on  S  |1T,  18,  68  Act 
May  17,  1861,  StaU.  1861,  pp.  424,  440. 


§431.  DELIVERINa  RECEIPTS  FOR  POLL  TAXES,  OTHER  THAN 
PRESCRIBED  BT  LAW,  OR  OOLLECTINO  POLL  TAXES,  ETC.,  WrTHOUT 
OIVENO  THE  RECEIPT  PRESCRIBED  BT  LAW.  Every  person  who  uses 
or  gives  any  receipt,  except  that  prescribed  by  law,  as  evidence  of  the  pay- 
ment of  any  poll  tax,  road  tax,  or  license  of  any  kind,  or  who  receives  payment 
of  such  tax  or  license  without  delivering  the  receipt  prescribed  by  law,  or  who 
inserts  the  name  of  more  than  one  person  therein,  is  guilty  of  a  misdemeanor. 
History:  Enacted  February  14,  1872,  founded  OB  8  95  AcL  May  17, 
1861.  Stata.  1S61,  p.  449. 

Aa  to  ■■««■■»,  see  Kerr'a  Cyc.   Pol.  Code  (2d  ed.).   99  335B-3386  and  notes. 

§432.  HAVINQ  BLANK  RECEIPTS  FOR  LICENSES,  ETC.,  OTHER 
THAN  THOSE  PRESCRIBED  BT  LAW.  Every  person  who  has  in  his  pos- 
session, with  intent  to  circulate  or  sell,  any  blank  licenses  or  poll-tax  receipts 
other  than  those  furnished  by  the  controller  of  state  or  county  auditor,  is 
guilty  of  felony. 

History:  Enacted  February  14,  1872,  founded  on  Act  May  17,  1861, 
SUtB.  1S6I,  p.  419. 

§433.  [REPEALED  by  an  act  entitled  "An  act  to  amend  and  in  relation  to 
the  Political,  Civil,  and  Ponal  codes,  and  the  Code  of  Civil  Procedure,"  ap- 
proved April  first,  eighteen  hundred  and  seventy-two,  now  on  file  in  the 
office  of  the  secretary  of  state.] 

History;  Elnacted  February  14,  1872,  was  subsequently  repeated  by 
Act  April  1,  1872,  In  consequence  of  amendments  to  tbe  Federal  con 
stitutlon  superseding  or  overrldins  the  foreign  miner's  tax  of  this  state. 

§434.    REFUSING  TO  GIVE  NAME  OF  PERSONS  IN  EMPLOTMENT, 

ETC.  Every  person  who,  when  requested  by  the  collector  of  taxes  or  licenses, 
refuses  to  give  to  such  collector  the  name  and  residence  of  each  man  in  his 
employment,  or  to  give  sueh  collector  access  to  the  building  or  place  where 
soeh  men  are  employed,  is  guilty  of  a  misdemeanor. 

History:    Enacted  February  14,  1872. 


Digitized  byGoO^IC 
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§435.  OAARYma  ON  BUSINESS  WITHOUT  LICENSE.  Every  person 
who  commences  or  carrieg  on  any  business,  trade,  profession,  or  ealling.  for 
the  transaction  or  carrying  on  of  which  a  license  is  required  by  any  law  of 
this  state,  without  taking  out  or  procuring  the  license  prescribed  by  such  law, 
is  guilty  of  a  misdemeanor. 

HIatory:  Enacted  February  14.  1872,  founded  on  B  77  Act  May  17, 
1861,  StaU.  1S61,  p.  443.  and  J  82  or  the  earns  Act,  as  amended  April  87, 
1863,  StaU.  1863,  p.  732. 

4.  Ixical  ordinance  undertaklnE  to  punish 
person  for  carrying  on  liquor  buslneBs  irlth- 
out  having  license  therelor  Is  In  contraven- 
tion of  this  section,  and,  so  far  as  penal 
clauHe  of  such  ordinance  in  concerned,  it  Is 
void;  lor,  allhough  this  section  does  not 
lUetf  111  punlahment  for  BUcti  act.  it  defines 
It  as  misdemeanor,  and  section  19.  ante. 
prescribes  punishment  tor  misdemeanors 
when  not  prescribed  by  other  sections. — 
Ei  parte  Stephen,  114  Csl.  Z78.  2SI.  46  P»c. 
SS.  See  Ex  parte  Holmqulst  (Cal.  Nov.  13. 
1891).   il   Pac.   1099,   1100. 


BUSINESS  LICENSE. 

1.  Complaint — Sufficiency  of. 
2-  4,  Conflict  of  laws  as  to  penalty— Validity 

of  local  ordinances, 
5.  CouBty  and  city  ordinancM  included, 
e.  County  license- tax— Must  be  paid. 
7.'  County      ordinance      regulating      sheep- 

grazing. 
8.  Intoxicating      liquors — Selling      without 


9.  Judgment   of  conviction— Sufflciencj  of. 

10.  Jurisdiction  of  justice  over  misdemeanor 

— ConeurreDt  jurisdiction   of  recorder. 

11.  Laws    fixing   lieense    fee,   etc. — No    eon- 

Biet. 

12.  "Laws  of  this  Btate" — ^What  included. 

13.  Municipal   ordinances — Are   laws   of  tbe 

state. 

14.  Same — Adopted      before      constitutional 

amendment  of  1906. 

15.  Punlahment  —  Where      none      flied      by 


include  the  lawful  ordinances  of  counties 
and  municipalities,  and  one  charged  with 
the  violation  of  an  ordinance  which  does 
not  denounce  the  non-payment  of  a  tax 
thereby  died  as  a  crime,  wUI  not  entitle 
one  Imprisoned  for  a  violation  thereof  to 
release  upon  habeas  corpus. — In  re  Miller. 
13  Cal.   App.   GS4.   668,   110   Pac.  139. 


Aa    t«    c 


or^lu 


16.  Same— Prescribed   under 
ordinance. 

IT.  Same — Same — Uonicipal    ordinance    fix- 
ing greater  punishment. 

1.  CaMplaliit — SHBelr>er  vt. — Complaint 
ehargring  defendant  with  carrying  on  busi- 
ness of  Belling  distilled,  fermented,  malt, 
vinous,  and  other  spirituous  liquors  and 
wines  without  having  procured  license  so 
to  do,  contrary  to  provisions  of  certain  or- 
dinance of  certain  county,  which  ordinance 
Is  fully  act  out.  charges  offense  under  this 
section.— Gi  parte  Mansfield,  106  Cal.  404, 
408.  S9  Pac.  T7S. 


r  county 


I  Cyc  Pol.  Code 
(Sd   ed.>.    g  4041   and  note. 
a.     C«nB(y    II»Bse-tu — NoKl    kc    paid.— 

Person  may  be  prosecuted  under  this  section 
for  carrying  on  business  ot  liquor  dealer 
in  city,  although  he  has  paid  license  tax 
required  by  city  ordinance,  if  he  has  not 
paid  license-tax  duly  levied  by  board  ot 
supervisors  of  county  under  ordinance 
passed    by   such    supervisors    imposing    such 

state."  in  sense  In  which  those  words  are 
used  In  section. — In  re  Lawrence,  89  Cal. 
808.  Oil,   11  Pac.  ZIT. 


CoBllet    af    laws    i 


u  io  penally— Va- 
ItdKy  sf  loeal  ■f4lBanees. — Where  local 
laws  providing  for  payment  of  lax  for  liquor 
license  and  penalty  for  violation  thereof 
conflict  with  this  section  In  prescribing 
penalty,  portion  of  ordinance  prescribing 
penalty  may  be  rejected  and  portion  of  or- 
dinance providing  for  license  may  stand. — 
Kx  parte  Chrlstensen.  85  Cal.  SOS.  211.  £4 
Pac.   747. 


T.     CosMty    ardlBaac*    rcKnlatlBK    skpep- 

Kraslas,  and  ImpoBing  license  thereon.  Is 
law  of  this  state,  within  meaning  of  this 
secllon. — Piumas  County  r.  Wheeler.  H9 
Cal.  US.  T8B,  BT  Pac,  809, 

8.     lufoileatlBK    lUlBom — Sell  las    witkvat 


Iters 


n  (he  t< 


J 

Where 

Pflnal    portl 

ion    of 

local     o 

rdl- 

ce   agalni 

,t   carrying 

on    liqui 

)r    busli 

hout  Ilcei 

ovlsioni 

thi. 

penal    claui 

le    of    oi 

3.    but    th, 

,    of    nei 

;eB8lly, 

de- 

,y  whole  1 

ordinance.—: 

Ex  parte  Manefleld. 

108 

Cal.   400, 

40B,   39  Pac, 

.  776. 

ol  o  prior  ordinance  and  holds  i 
Issued  by  the  authorities  thereunder  can 
not  be  punished  on  the  ground  that  the  acts 
done  by  him  are  in  violation  ot  an  Initio.* 
tlve  ordinance  prohibiting  the  sale  of  In- 
toxicating   liquors    In    any    portion    of    the 

rhlch    neither    provides 


for 


)  It  s 

t  for  11 


lolatlor 


I   the  person   be   punished   under 
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this  aectlon  because  he  has  a  license,  nnd 
again,  the  Inlllallve  ordinance  contains  no 
provision  for  the  Issuance  of  a  license  to 
sell  Intoxicants. — Matter  o(  Ellsworth.  ItG 
Cal.  S7T,  m  Pac.  tit. 
See  par.  11.  this  note. 

•.     JadK^rpI  af  eaavlrtlvB  —  SDHclcacr 

of.-~Where  the  Judgment  sufflclently  shows 
that  It  Is  bSiBed  upon  a  complaint  speclB- 
cally  charging  the  offenao  here  defined,  and 
based  upon  a  conviction  therefor,  and  the 
penalty  was  expressed  In  certain  and  defi- 
nite terms,  and  was  one  within  the  power 
o(  the  court  to  Impose  for  a  conviction  for 
the  offense,  it  nas  not  void  for  failure  to 
sufnclently  show  the  offense  for  which  the 
petitioner  was  convicted. — Ex  parte  Bae-- 
shaw.  IGl  Cal.  704.  91  Pac.  Bt*. 


IS.      MHBlelral    srdlBBBcea— Are    lawa    of 

where  penalty  prescribed  by  such  ordinances 
Is  not  In  conlllcl  with  that  prescribed  by 
this  aecllon.— 33x  parte  Sweetman,  6  Cal. 
App.  ET7,  10  Pac.  loss,   1070. 

11.  9aa>* — .\d«|i«<id  b«(arc  rnaXtlBtloiwI 
BBPBdBeBt  ar  INM. — Municipal  ordinance  ot 
elly,  whose  charter  Was  adopted  prior  to 
constitutional  amendments  ol  1886.  reliev- 
ing: the  provlalons  of  such  charters  1 


■CT     mlade- 

>      at     H. 

ed     by     the 


10.  Jartadlctloa  af  )iutl> 
Bteanvr — Coaearreat  Jariad 
FOFder. — The  misdemeanor  ct 
precisely    like    any    other    ( 

Penal  Code,  by  Imprisonment  not  exceedlne 
six  months,  or  by  Ave  hundred  dollar  line, 
or  both.  Is  under  section  142E,  Penal  Code. 
within  the  Jurisdiction  of  any  Justice  of 
the  peace,  and  Is.  under  section  B8Z.  Munici- 
pal Corporation  Act,  under  the  concurrent 
Jurisdiction  of  the  recorders  of  cities  of 
the  sixth  class. — Ex  parte  Bagshaw.  1S2  Cal, 
70t,   tS    Pac.    804. 

11.  Laws  ■■■«(  license  fee  for  ll^iaor- 
BClllas  or  providing  for  issuance  of  license 
therefor  do  not  conflict  with  this  section.— 
Ex  parte  Christensen,  85  CaL  108,  111.  24 
Pac.  747. 

See  par.  8,  this  note. 

13.  "Law  af  tkis  state"— IVkat  l>>ela«r«. 
— A  county,  city  and  county,  city  or  town 
ordinance  Is  a  "law  of  this  state"  within 
(he  meaning  of  this  section,  and  a  prosecu- 
tion tor  a  violation  ot  such  an  ordinance  is 
a  prosecution  for  the  commission  of  a  crime 


UWH. 


rovlde 


1  the  c 


malty   t 


of  ger 


ral 


xlcating   liquors   wlthoi 
diet  with  penalty  prescribed  by  this  section, 

6  Cal.  App.  B77,  80  Pac.  1069,  1070. 

15.  Paalshaieat  tar— Wkcrv  aoBe  Mzcd 
by  ■latalF. — Carrying  on  business  without 
a  license,  the  statute  reaulring  a  license, 
where  no  speolflc  punishment  Is  fixed  by  the 
statute,  the  punishment  Is  to  be  fixed  In  ac- 
cordance wllh  the  provisions  of  section  19. 
ante. — People  v.  Fages,  SS  Cal.  37.  I6B  Pac. 
187. 


vith  t: 


»  of  t 


legislature  upon  kindred  subjects.— People 
V.  Fages,  S3  Cal.  App.  IT,  162  Pac.  IIT, 
following  Ah  rou.  S8  Cal.  99.  22  Am.  St.  Rep. 
ISO,  11  L.  R.  A.  408,  2G  Pac.  974.  and  Ex 
parte  Solomon,  91  Cal.  440.  27  Pac,  757,  See 
Robinson  v.  Mayor,  20  Tenn.  (1  Humph.) 
166.  84  Am.  Dec.  62G,  and  note  64  Am.  I>ec. 
(28. 

iBir  -~  HoBlelpal  ardlnaare 


«XlBJt     KF 


I    thai 


pre- 


32  Cal.  App.  IT.  162  Pac.  137. 
Ex  parte  Stephen.  Ill  Cal.  278,  46 
nd  Artsten  v.  Superior  Court,  20 
109,  128  Pac.  848. 


§436.  UNLAWFULLT  ACTING  AS  AUOTIOMEEB.  Every  person  who 
acts  as  an  auctioneer  in  violation  of  the  laws  of  this  state  relating  to  auctions 
and  auctioneers,  is  guilty  of  a  misilemeaiior. 

History:    Enacted  February  14,  I8TZ, 


g  437.     [KEFEALED  by  act  of  April  first,  eighteen  hundred  and  seventy- 
two.    Cited  in  note  in  lien  of  leetion  433,  ante.] 

1  ot  repral.  ees 


1)1264-1292.  38TS  and  not 


s  Cyc.  Pol.  Code 


§438.     [BEPEALED  by  act  of  April  first,  eighteen  hundred  and  seventy- 
two.    See.  note,  section  433,  ante.) 

I  ot  repeal,  see 
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§439.  EFFECTINQ  INSUSANCE  ON  ACCOUNT  OF  FOREIGN  COM- 
PANIES THAT  HAVE  NOT  COMPLIED  WITH  THE  LAWS  OF  THIS 
STAra.     [Repealed.] 

History:   Enacted  February  14,  1S72;  repeal  approved  April  20,  1917, 
Stats,  and  AmdU.  1917,  p.  ISO. 

Am  (•  boBda  tram  fviclca  e«>v*ra(I»ut,  see  Kerr'a  Cyc.   Pol.   Code    (Id  ed,),    |  621    and 


§440.  OFFICER  OHARGED  WITH  COLLECTION,  ETC.,  OF  REVENUE, 
REFUSING  TO  PERMIT  INSPECTION  OF  HIS  BOOKS.  Every  officer 
charged  witi  the  collection,  receipt,  or  disbursement  of  any  portion  of  the 
revenue  of  this  state,  who,  upon  demand,  fails  or  refuses  to  permit  the  con- 
troller or  attorney-general  to  inspect  his  books,  papers,  receipts,  and  records 
pertaining  to  his  office,  is  guilty  of  a  misdemeanor. 

History:    Enacted  February  14,  1872,  lounded  on  S  2  Act  March  3, 
1SS2,  Stats.  18E2,  p.  67. 

§441.  BOARD  OF  EXAMINERS,  CONTROLLER,  AND  TREASURER 
HEGLECnNG  CERTAIN  DUTIES.  Every  member  of  the  board  of  examiners, 
and  every  controller  or  state  treasurer,  who  violates  any  of  the  provisions  of 
the  laws  of  this  state  relating  to  the  board  of  ezaminers,  or  prescribing  its 
powers  and  duties,  is  guilty  of  a  felony. 

Htatory:   Enacted  February  14,  1ST2. 

Am  to  boards  of  esamlacn,  gee  Kerr'a  Cyc.   Pol.  Code   <2d  ed.).   li  IH  et  acq.  and  notes. 

§442.    UNLAWFUL  CONVERSION  OF  HILITABY  PROPERTY.     Any 

person  who  shall  secrete,  sell,  dispose  of,  offer  for  sale,  purchase,  retain  after 
demand  made  by  a  commissioned  officer  of  the  national  guard,  or  in  any 
manner  pawn  or  pledge  any  arms,  uniforms,  equipments,  or  other  military 
property  of  the  state  of  California,  or  of  any  company  of  the  national  guard 
shall  be  guilty  of  a  misdemeanor. 

History:    Enacted  February  14,  1872,  founded  on  S  60  Act  April  2, 

1866,  Stats.  1866,  p.  735;  amended  March  18,  1905,  Stats,  and  Amdta. 

1905,  p.  144. 

§  442^2-  WEARING  UNIFORM  UNITED  STATES  ARMY,  ETC.,  EXCEPT 
BY  CERTAIN  PERSONS,  FORBIDDEN.  Every  person,  other  than  an  officer 
or  enlisted  man  of  the  national  guard  or  naval  militia  of  the  state  of  California, 
or  of  any  other  state,  or  of  the  United  States  army,  navy,  marine  corps  or 
revenue  service  or  forest  service,  or  inmate  of  any  veterans'  or  soldiers'  home, 
who  at  any  time  wears  the  uniform  of  the  United  States  army  or  navy  or 
national  guard,  or  any  part  of  such  uniform,  or  a  uniform  or  part  of  a  uniform 
similar  thereto,  within  the  bounds  of  the  state  of  California,  is  guilty  of  a 
misdemeanor,  and  if  found  guilty  of  such  oEfeuse  shall  be  punishable  by  a 
fine  of  not  less  than  one  hundred  nor  more  than  two  hundred  and  fifty  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  sixty  days,  or  by  both 
such  fine  and  imprisonment; 

[Theatrical  people.]  Provided,  that  nothing  in  this  act  shall  bo  construed 
as  prohibiting  persona  of  the  theatrical  profession  from  wearing  such  uniform 
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in  any  playhouse  or  theater  while  actually  engaged  in  following  said  pro- 
fession ; 

[Civic  societies.]  And  provided,  that  nothing  in  this  act  shall  be  construed 
as  prohibiting  the  uniform  rank  of  civic  societies  parading  or  traveling  in  a 
body  or  assembling  in  a  lodge-room ;  and  provided  further,  that  whenever  the 
national  guard,  or  any  part  thereof  is  in  active  service,  or  is  called  into  active 
service,  no  civic  organization  or  member  thereof  shall  parade  or  appear  in 
uniform  in  the  locality  where  said  national  guard  is  in  service. 

,  p.  7B9, 
leaiaieijr, 

§443.    BELUNa  STATE  ARMS,  ETC.     [Repealed.] 

History:  Enacted  February  14,  1ST2,  tounded  on  S  50  Act  April  S, 
1866,  SUts.  lS6fl,  p.  73E;  repealed  Uarcb  18,  1906,  Stata  and  Amdts, 
ISOE,  p.  KG. 
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DUDLT    Weapdhs, 


TITLE  Xni. 
OF  CBIMES  AGAINST  PBOPEBTy. 
ipter  I.     Absok,  H  447-45S. 

II.    BuBOL&Ry  AKD  HouBEBBEAKis'O,  EE  459-464. 
III.    Havino    PossBssiotr    or    Bueiolabious    Instruuents 

ft  466,  467. 
rV.      PoaOEBY    AND    COUNTMrBITIKa,    f  j  4"0-483. 

V.  Larcekt,  H  4S4-50EI^. 

VI.  Embezzlement,  ||S03-514. 

Vn.  ExToaTioN,  Si  518-626. 

VIII.  False  Pehsonation  and  Cheats.  SI  .WS  538b. 

IX.  Fraudulkntlt  FrrtiNO  Our  and  Destboyinb  Vessels,  (1939-543^. 

X.  nuuDULENTLT  Keeping  Possession  of  Wrecked  Pbopebtt,  |1  544,  545. 

XI.  Fraudulent  Destruction  or  Property  Insured,  f  I  54S,  549. 

XII.  False  Weiohts  and  Measures,  1|  552-556. 

XIII.  Frauduij:nt  Insolvencies  bt  Corporations,  and  Other  Frauds  in  Their  Uak- 

AOEMENT,    (g  557-573. 

Zrv.    Fraudulent  Issue  or  Documents  or  Title  to  Merchandise,  |t  577-583. 
2V.    Malicious   Injuries  to   Bailboad   Bbimeb,   Highways,   Bridgrs,   and   Teur. 
graphs,  |S5S7-5fl3a. 


Atsdii  defined. 
"Buildiog"  defined. 
"Inhttbited  buildiog"  defined. 
"Night-time"  defiacd. 
"Burning"  defined. 


I  452.  Ownership  of  the  bailding. 

I  453.  Degrees  of  arson. 

I  454.  Arson  of  the  flrst  degree.    AraoD  of  tba 

second  degree. 
i  455.  Punishment  of  arson. 


§447.     ARSON  DEFINED.     Arson  is  the  wilful  and  malicious  burning  of 
a  building,  with  intent  to  destroy  it. 

History:    Enacted  i 
ARSON— ELEMENTS   OP— INDICTMENT. 
I.  As  to  construction  of  section — In  gen- 


2.  Same— Limited  by  section  452,  post. 
3,4.  Arson— Offense    against     seeuritj 


dwelling. 
5, 6.  Same — What  eonstitutes. 
7.  Burning    to    defraud 
[nuy — Distingu  iahed. 
8- 10.  Co-operating    in    offense — Besponsibil- 

11.  Element— Intent  to  destroy. 
12-  14.  Evidence — Admissibility. 

15.  Same — Same — Vslue  of  insured  prop- 

erty. 

16.  Same — Same — Same  —  To   show   value 

of  furniture  in  house. 
17,  18,  Same— Corpus  delicti. 
19, 20.  Same — Same — Of  the  burning  of  other 

bui]  dings. 
21.  Same- Inspection     of     premises     by 

jury. 


Pebruary  14,  1872. 
22-24.  Same— Intent. 

25.  Same— Same— Other  fires. 
26, 2T.  Same — Same— Bemarks    made    by    ae- 

2S-.')2.  Same — Sufficiency  of. 

33.  Indictment    or    information — Attempt 

to  commit  arson. 

34.  Same — Describing  oflTense. 
3.1.  36.  Samfr — Intent  to  destroy. 
37,38.  Instruction— As  to  generally. 
39,40.  Same — Intent. 

41,  Proof— Occupancy  of  burned  building. 

1.  A«  to  enntrvrtloB  of  ■fgtiQB  mla  t:rm- 
rral^^^ons  trued  to  declare  the  offense, 
while  following-  ■ecltone  relate  to  drcum- 
■tances  of  Its  commission, — People  v.  Gla- 
camella.  71  Cal.  48.  4».  IZ  Pac.  301;  People 
V.  Busaell.  81  Cal.   EIS,  BIT,  SIS.  23  Pac.  418. 

9.     Sane — Limited    ] 
so    that    building    lo 
muBt   be   at  least   qualified    property 
other,  and  must  be  rightfully  in  pos 


'tloB    4EI3.    p»M, 
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33   L.   R. 


or  occupancy  ot  another  at  time  ot  olTenae. 
—People  V.  De  Wlnlon,  113  Cal.  403,  *0S. 
61  Am.  SI.  Rep.  JB7.  33  I*  R.  A.  3T<,  (B 
Pac.   70S. 

3.  ArnoB — ."KuvatlBllr  sSriiiw  acatOBt 
aremrHr  at  dnclllBc  or  habttaClon.  rather 
than  against  the  property.— People  v.  De 
Winton,  113  Cal.  *03.  406,  54  Am.  St.  Rep. 
357,  33  U.  R.  A.  174.  45  Pac.  708. 

4.  But  see  Feopla  t.  Fisher,  51  Cal.  SIS. 
330,   holdlhK  that  thla  section  extends  such 


'  In  c 


ectloi 


by 


ot  word 
with  section  448, 
to  be  an  offense 


ulldinK. 
against  property. 

S.     Sane— What  FOOstltateB. — In  order  to 

constitute  the  crime  or  arson  of  the  drst 
decree  It  la  essential  that  "some  human 
being"  other  than  the  person 
doing    the    forbidden   act    be   prei 


midln 


t  the 


174  Cal 


persons 
In   the 
of  the  burning;. — People 
I,  182  Pac.  39E. 


374.  46  Pac.  TO!.  See  State  v. 
C,  688,  55  Am.  St.  Rep.  808.  32 
L,  R.  A.  647.  24  S.  B.  63;  Roberts  V.  State, 
47  Tenn.  (7  Coldw.)  SB9. 

Aa  ta  baralBc  owa  pnpePlr.  see.  Pout, 
g  452  and  note. 

II.  BlfiBfBt. — latcBt  to  deBtray  Is  essen- 
tial element  ot  the  crime.  —  People  v. 
Mooney,  137  Cal.  3S9,  340,  59  Pac.  761. 

13.  BTldeaec — Aa  ts  adaitBalbllltr.— In  a 
prosecution  for  burnlnx  bulldlna:,  with  In- 
tent to  detraud  Insurance  company,  evidence 
that  defendant's  clothes  had  slleht  odor  of 
coal-oil  about  them  Is  admissible,  where  It 
was  shown  that  coal-oil  was  scattered 
around  on  floors  and  furniture  of  building 
burned.— People  v.  Bishop.  134  Cal.  682,  S84, 
66  Pac.  976. 

Aa  to  adailBBlbllttr  of  evldeac*  ol  other 
atteaaFB  to  proTe  Identity  ot  defendant,  see 


sary  that  a  person 
should  have  had  os 
-People 


ther  than  the  accused 
lership  In  the  bulldlnit 
.  Abrams.  174  Cal.  172, 


153  t 


i.  S95. 


I.     BanlBK  to  detraud  iBaanBCe  compaar 

— Dint iBKulahed.— Arson  can  only  be  com- 
mitted on  building,  while  section  548.  post, 
making  it  an  offense  to  burn  a  building  tor 
purpose  ot  defrauding  Insurance  company. 
does  not  mention  bulIdinK,  and  crimes  there 
created  may  be  committed  upon  any  kind 
ot  property.— People  v.  Pong  Hong,  120  Cal. 
686.  687.  53  Pac.  165. 

Aa  to  bBralBv  to  dctraad  laaMrn,  see  post. 
section  548  and  note. 

S,  ('■-oyerstlBS  ■■  ofteaae— II«ap«iiBlbil' 
tty  tor.— It  Is  an  established  principle  of 
criminal  law,  that  one  may  be  principle  to 
another,  though  physically,  or  actually,  In-, 
capable  ot  committing  the  offense  charged 
himself.— See  Quillin  v.  State.  7»  Tei.  Cr. 
Rep.  497.  5  A.  L.  R.  773,  187  8.  W.  193. 

See  dlBCusfllon  1  R.  C.  L.  136. 

Ab  ta  criHiBal  TeBpoaathllltr  of 
oiteratlBK  ■>  offeBae  of  aiBoa  whir 
incapable  of  committing  personal 
note,  6  A.  R,  L.  783. 


his 


Aiding  and  a 


iBtlnj 


<lth  the  Intent  to  6 
i,  6   Ohio  C.  C.   311. 


— Searles  v.  SI 
Cir.  Dec.  478, 

Ab  to  bamlBK  property  to  dctraad  laaDrer, 

aee.  post,  i  648  and  note. 

10.  In  the  absence  of  a  statutory  pro- 
vision rendering  the  owner  liable  for  burn- 
ing his  own  property,  one  assisting  him  in 
so  doing  will  not  bo  liable  criminally,  even 
though  the  intent  In  the  burning  was  to 
destroy  other  buildings  which  were  the 
property  of  other  persons. — People  v.  De 
Winton,   118   Cal.    403,   64   Am.   St.   Rep.   167, 


fact  that  Ore  was 
se  defendant  fi 


crim 


ide   acquainted 


witness  to  show  con- 
m  and  otflcere  relative 
Bre  and  arresting  him. 
.    102   Cal.    384,    388,    35 


Where  there  was  evidence 
t  that  dwelling-house  would 
I    been    destroyed    from    Art 


of   their 


being   so   close    to    each    other, 

and  that  wine-cellar  and  tank-house  and 
dwelling  were  apparently  flred  simul- 
taneously, although  Information  charged  de- 
fendant with  burning  the  dwelling  only.—- 
People  V.  Hiltel,  131  Cal,  677,  579,  63  Pac. 
919. 


Sane- 


— Valae  ot  Ibbbi 

1   for 


shown  as  of  the  time  of  Insurance,  not  Its 
original  cost  new. — People  r.  Helwlg.  146 
Cal.  601,  SO  Pac.  1030. 

1«.  iBir  ffBT  'ffaiar — To  ahow  value 
of  tBrBltore  l>  bonae. — In  a  prosecution  for 
arson.  In  the  absence  ot  evidence  that  the 
property  possessed  a  different  or  special 
value  by  reason  of  being  Installed  In  the 
house,  the  market  value  thereof,  in  view 
of  the  Insurance  obtained  thereon  by  de- 
fendant, was  a  circumstance  which  the  Jury 
was  entitled  to  consider  in  reaching  their 
verdict.— People  v.  White,  19  Cal.  App,  665, 
12E  Pac.   606.   60G. 

IT.  Sbbi* — CorpBB  del tctl,— Building  may 
be    burned    under    such    suspicious    clrcum- 

and   thus  a  corpus  delicti 
doors  opened  for  defendant's  i 
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IPt.I 


confesBlons;  but  there  muet  be  some  evi- 
dence of  kind  tending  to  Bhonr  the  Incen- 
diary   character    of    Are.    aside    from    thesa 

Simonsen,  lOT  Cal.  346,  347,  40  Pao.  440;  Peo- 
pie  V.  Jones,  1Z3  ChI.  6E,  £9,  ib  Par.  E9>. 

Aa  to  whnt  eoBBtltBtes  earpaa  delicti,  gee 
note.  78  Am.  Dec.   iGS. 

IB.  Mere  proof  that  building  was  de- 
stroyed by  Ore  does  not  establish  the  corpus 
delicti.— People  v.  Simonsen,  107  Cal.  346. 
34T,   40   Pac.   440. 

1ft.  Sub^-Smd*— or  the  banlBr  ot  otker 
bulldlBKB  than  one  spec  I  fled  In  Information 
Is  admissible  In  proof  of  corpus  delicti, 
where  all  buildings  apparently  were  burned 
at  same  time,  and  also  in  corroboration  of 
confession  ot  defendant  that  his  accomplice, 
after  having  set  Ore  to  the  house,  set  Are 
to  the  barn. — People  v.  Jones.  123  Cal.  fiS, 
69,   GG   Pac.    S98. 

20.  Where  evidence  shows  that  certain 
buildings  have  been  burned,  and  that  there 
were  marks  of  a  carriage  having  been 
driven  to  such  premises,  and  footprints 
leading  from  place  where  carriage  stopped 
to  the  house,  there  was  sufDclent  proof  of 
corpue  delicti  to  Justify  admlselons  of  con- 
fessions of  detendanl. — People  v.  Jones,  123 
Cal.  «e.  67,  65   Pac.   698. 

31.  8aBe->IiuipeetloB  at  preMlaca  by  Jnry. 
— As  to  permitting  inspection  of  premises 
by  Jury,  on  trial  for  arson,  aee  People  v. 
Fitzgerald,   187  Cal.  G46,   547,  70  Pac.   EE4. 

33.  Saaie — iBteat, — Evidence  tending  to 
show  that  defendant  started  fires  which 
burned  another  building  on  si 


longlnt 


1    for 


which  defendant  was  being  pi 
admissible,  as  tending  to  prove  Intent,  al- 
though it  may  have  been  but  cumulative 
and  unnecessary. — People  v.  lAttlmore,  86 
Cal.  403.  404,  24  Pac.  1091. 

A»  to  cvtdemee  ofl  owneralil^  see.  post. 
I  4E2,   note   pars.  9-17. 

as.  Evidence  of  previous  attempts  of 
accused  to  set  tire  to  building  burned  Is 
admissible,  as  bearing  directly  on  Intent  in 
aubsequently  setting  fire  to  house. — People 
V.   Shainwold.    51    Cal.    468.    469. 

34.  While  proof  of  tact  of  previous  set- 
ting Are  to  house  creates  Inference  of 
criminal  Intent,  such  fact  does  not  render 
distinct  proof  of  Intent  Inadmissible,  for. 
while  perhaps  unnecessary,  it  wrought  no 
Injury  to  defendant,  so  as  to  Justify  re- 
versal.—People  V.  Shainwold.  El  Cal.  468, 
469.  See  People  V.  Lattimore,  86  Cat.  402, 
404,  24  Pac.  1091. 

m.  BBBe— Sane— Other  flTtm, — As  to  ad- 
missibility of  evidence  of  other  Hres,  see 
notes.  62  L.  R.  A.  193-367,  particularly  pp. 
S38,   tS9.   313;  L.  R.  A.  ISIEA.  809. 

an.  flame^SBiae— Rcmarka  made  by  ae- 
eaaed,  after  burning  of  other  buildings 
belonging  to  certain  ranch,  that  they  were 
nothing  to  what  would  happen  in  future, 
and   other  like  expressions   of   threatening 


r.  was  admissible  to  show  Inten- 
tion to  burn  out  owner  of  ranch.^ — People 
V.  Lattlmore.  S6  Cal.  403,  404.  24  Pac.  lOfll, 
ST.  Where  defendant  was  accused  of 
arson.  In  setting  nre  to  building,  to  part 
of  which  he  was  tenant,  for  purpose  of 
securing  his  Insurance,  evidence  of  wit- 
nesses, relating  to  adjustment  of  loss, 
showing   amount   of   loss    agreed   upon    and 


value 


isininf 


In  adjustment  In  pres 
assistance  of  defendant,  was  admissible  to 
prove  motive. — People  v.  I>!Vlne.  85  Cal. 
39,  sub  nom.  People  v,  Sevlne,  12  PaO.  369. 
9T0,  21  Pac.   631. 

a&  Sane  —  SaMdeacT  ol.  —  Evidence 
examined,  and  held  sufficient  to  Justify 
verdict  of  guilty  of  arson. — People  v.  Le- 
vlne,  8S  Cal.  39,  sub  nora.  People  v.  Sevlne. 
22  Pac.  969,  970,  24  Pac.  611. 

28.  Where  evidence  was  conflicting  and 
circumstantial  as  to  whether  burning  waa 
accidental,  it  waa  for  Jury  to  determine  Us 
effect. — ^People  v.  Simpson,   60  <:al.   304,  306. 

30.  Under  Information  describing  barn 
burned  as  on  certain  road,  aud  known  as 
certain  barn,  and  said  barn  being  at  said 
time  the  property  of  another,  evidence  that 
the  barn  was  located  at  place  described, 
and  that  It  was  generally  known  by  the 
same  name,  was  sufficient  to  identify  barn 
as  described.— People  v.  Davis,  136  Cal.  162, 
164,  67  Pac.  SS. 

31.  Under  an  information  charging  a 
husband  and  wife  with  the  orlme  of  arson. 
In  the  wilful,  malicious  and  felonious  set- 
ting Are  to  and  burning  with  Intent  to  de- 
stroy, a  certain  building,  the  property  of 
another,  occupied  by  them  as  tenants  as  a 
dwelling-house,  verdict  finding  the  hus- 
band guilty  of  arson  in  the  first  degree.  Is 
unwarranted,  where  the  evidence  clearly 
shows  that  no  human  being  was  In  the 
building  other  than  the  defendants  jointly 
charged,  and  there  Is  no  evidence  pointing 
to  the  husband  as  being  the  person  com- 
mitting the  alleged  offense  rather  than  hla 
wife.— People  v.  Abrams.  174  Cal.  17>,  161 
Pac.  396, 

32.  Evidence  held  sufficient  to  Justify 
conviction  for  arson.— People  v.  White.  19 
Cal.  App.  SEE,  126  Pac.  306. 

aa.  ladletHeal  «  ImforaiatloB — AttsHpt 
to  eoHmlt  araoB. — Charging  that  "defend- 
ant did.  In  the  night-time  of  said  day,  wil- 
fully, maliciously,  and  feloniously  attempt 
to    burn    a    building,"    sufficiently    charges 

the  crime  of  an  attempt  to  commit  arson. 

People  V.  Qiacamella.  71  Cal.  43,  48.  la  Pac. 
iOi. 


84.  Smbm  —  Qesertblac  the  •■nae. — In- 
dictment charging  that  defendant  did 
"burn,  or  cause  to  be  burned,"  certain 
building,  etc.,  la  sufficient,  without  alleg- 
ing that  defendant  "set  fire"  to  such  build- 
ing.— People  V.  Myers,  20  Cal.  76.  79,  over- 
ruling People  V.  Hood.  6  Cal,  236 
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ABSOIT— 'VDILIUirG"  DEFINED, 


%*4S 


Ab  to  dMpriptlam  of  wrar*rtr,  aee  notsa 
il  Am.  Dec.  7t.  Tl  Am.  Bt.  Rep.  tit. 

SB.  Saa)« — Intrnt  to  dmtror  must  b* 
averred,  and  the  worda  "wilfully,  unlaw- 
rully.  feloniously,  and  mallcloualy,"  tboUKh 
properly  used  Id  Information,  are  not  auOI- 
clent  averment  of  apeclflc  Intent  to  destroy. 
—People  T.  Mooney,  117  Cal.  IS9.  S*0,  B9 
Pftc  T61. 

As  ta  allcnitlOB  at  devreea  af  crl^e,  aee, 
post.  1  451.  note  par.  1. 


Aa  t»  aUecatlva  of  klmd  of  mildlBs,  see, 
post,  1448.  note  par.  ). 

Aa  ^  alleKBtioM  af  awmeTaklFi  aee,  post, 
I  4G2.  Bote  pars.   IB,  19. 

Aa  to  Foaatnetloa  of  atatnte  prcaerlbtav 
forat  of  laillctBacHt  far  araoa.  aee  note  Aon. 
Caa.  I91TD,  GIB. 

St.  Information  tor  burglary,  charstng' 
tti«,t  defendant  entered  building  with  Intent 
to    commit   arson,   Is   sulllclent  wH 


I  ted   I 


I    of 


S7.     laatracthni— Aa  t»  awaerallr. — In   In- 

Btructlon  K'vins  code  deHnltlon  of  arson  la 
Bu (lie lent. — People  ».  Lee  Hung,  t  CaL 
Unrep.  US,  1  Fac.  ISB. 

t».  An  Instruction  that  "To  constitute  a 
burning,  It  Is  not  necessary  that  the  build- 
ing set  on  Are  should  have  been  destroyed. 
It  Is  BURlclent  that  Are  is  applied  Bo  as  to 
take  effect  upon  any  part  of  tba  substance 


of  the  building."  Is  not  open  to  tbe  con- 
tentions that  It  assumes  a  fact  the  exist- 
ence of  which  was  a  question  for  the  Jury 
to  determine.  But,  however  that  may  be, 
since  the  evidence  conclusively  showa  that 
the  Are  was  of  incendiary  origin,  which  fact 
Is  conceded  by  appellant,  no  prejudice  could 
result  from  Che  giving  of  the  instruction. — 
People  V.  White.  19  Cal.  App.  5GG,  126  Pac. 
GOB.  SOS.  cltlns  People  v.  Besold,  1G4  Cal. 
!S3.  »7  Pac.  8T1. 

a».  Same— Intent. — Instruction  that,  to 
constitute  crime  of  arson,  there  must  be 
wilful  and  malicious  burning  of  building. 
and  there  must  ezlat  Intent  to  destroy  It, 
Is  BUfflciently  full  on  subject  of  Intent. — 
People  v.  Fong  Hong,  ISO  Cal.  686,  687.  E3 
Pac.  ISG. 

40.  tnatructlon  that  to  Snd  defendant 
guilty.  Jury  must  be  aatlsHed  that  he  set 
such  Are  to  the  building  with  intent  to 
destroy,  la  sufficient  without  giving  In- 
atructlon  as  to  effect  of  burning  building 
with  Intent  to  defraud  Insurance  company. 
where  part  of  property  In  building  belong- 
ing to  defendant  was  Insured. — People  v. 
Mooney.  Ill  Cal.  It,  IT,   «S   Pac.  lOTO. 

41.  Proaf— Oceapaaer  of  baraed  balld- 
Imc — Proof  that  defendant  occupied  burned 
building,    or   that  he   was   ever   a   tenant  of 

BO  alleged  in  Indictment,  allegation  being 
wholly  Immaterlal.^People  v.  Lee  Hung,  2 
Cal.  Unrep.   22S,   1   Fac.  15E. 

Aa  to  proof  af  awaeraht^  see,  post.  |  4E2, 


§448.  "BUILDINa"  DBFIKED.  Any  house,  edifice,  structure,  vessel,  or 
other  erection,  capable  of  affording  shelter  for  human  beings,  or  appurtenant 
to  or  connected  with  an  erection  so  adapted,  is  a  "building,"  within  the 
meaning  of  this  chapter, 

HIitory:    Enacted  February  14,  1ST2,  founded  on  I  6  Act  April  IS. 
1866,  State.  18G6,  p.  132. 


"BUILDING"  WHAT  CONSTITUTES. 

1.  Conetrue<1 — Building   need    not    have    been 

uaed  aa  b&bHation. 

2.  Same — Sclatea    to    circumataaces   of    com- 

mission  of  crime. 

3.  Information — Need   not   Bet   out   definition 

of  "building," 

4.  Wine-cellar — Burning  of,  anon,  when. 

5.  Yard — Prima   facie  appurtenant,  when. 

Aa  to  araoB  la  barnlBv  vaeaat  hoaae,  aee 
note,  >  Am.  Cr.  Rep.  70. 

Aa  to  tkc  barHlBK  of  wbat  propertr  cob- 
Blltntea,  see  note.  81  Am.  Dec,   E6,   ST. 

Aa  to  what  eoaatltatea  bBlldlac  see  note, 
71    Am.   St.    Rep.    tSS. 

1.  CaBBtmed — Balldlag  seed  aat  have 
beea  aacd  aa  habltatlaB, — Not  to  render  It 
necessary  that  building  burned  should 
have  been  intended  for  iiee  or  have  been 
used  as  hablUtlon.  but  It  ta  aufflclent  If  It 

F.  C— 31  dfl 


be  capable  of  affording  ahelter  for  human 
belnga;  mallcloua  burning  of  building  not 
Intended  or  not  used  as  habitation  la  an 
offenae  against  the  person,  rather  than 
the  property.— People  v.  Flaher,  CI  Cal. 
119,  310. 

a.  Saaae — Relatea  to  efreBaiBtBBeca  of 
eaaaailHloB  of  offense  declared  by  section 
447,  ante.— People  v.  Oiacamella,  71  Cal. 
4S.  tS,  It  Fao.  tot;  People  v.  Buaaell.  81 
Cal.    eiS,    SIT,    61S,    It    Pac    418. 

».  Infomatloa — Need  Bot  act  aat  dellal- 
tlaa  of  ••bBlldlag"  given  In  section.— Peo- 
ple v.  Qlacamella,  Tl  Cal.  48.  48,  It  Fac. 
302;  People  v.  Russell.  81  Cal.  018.  BIT.  (18, 
It    Pac,   418. 

Aa  to  allegatlaB  a(  aatare  of  Fntpcrty 
■«  iBdletoieat,  see  note.  TS  Am.  Dec.  «0t. 

4.  Wl>e-eellai^BarBlB.  af,  araaa,  whc 
— In  prosecution  for  burning  a  house  near 
which  waa  situated  b.  wine-cellar.  Inatruc- 
tlon    that   while    defendant    could    not    be 
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"INHABITRD    BVILDINQ"^— »MiailT-TIHB!''^^^UItMINO.*'  [Pt.  I. 

S.     Yard^PrlBaa  tanl*  MMarteBBBt.  wkrB. 

— Yard  belongjlng  to  a  wood  and  coal  com- 
pany In  which  warehouse  la  situated  will 
be  reKarded  prima  facie  as  appurtenant 
to  or  connected  with  the  warehouse,  and 
hence  within  dellnltlon  at  word  "building," 
BO  that  setting  Ore  to  yard  Is  arson. — 
Clugaton  V.  QarretsoD.  108  CaL  411,  445. 
31  Fac.  4S>. 
Hlltel.    131    Cal.    ET7,    5T9,    El    Pac.    91». 

§449,  "INHABITED  BUILDINO"  DEFIHXD.  Any  bnUding  which  has 
usually  been  occupied  hy  any  person  lodging  therein  at  night  is  an  "inhabited 
building,"  within  the  meaning  of  this  chapter. 

HIttory:     Enacted  February  14,  1872,  founded  on  |  6,  Act  April   19, 
1866,  Stats.  1866,  p.  132. 
I.      rowitracd    to    relate    to    the    cIttbik.        People   T.   Russell,   81   Cal.    (IS,    817,    S18.    23 
■tanres    of    the    commlsBion    of    the    ofFeiise        Pac.   418. 

declared     In    section     447,    ante.— People     v.  Ae  te  seaalBC  at  '•hmae,"  In  ladletaieat, 

Glacamella,    71    Cal.     48,     49,     It     Pac.     lOZi        see  notes,  G2  Am.  Dec.  181;  Tl  Am.  St.  Rep. 

>e«. 
§450.     "NIOHT-TXME"  DEFINED.    The  phrase  "night-time,"  as  used  in 
this  chapter,  means  the  period  between  sunset  and  sunrise. 

History:  Enacted  February  14,  1872;  repealed  by  Code  ConuniBsfon, 
Act  March  16.  1901,  Stats,  and  Amdts.  1900-1,  p.  162,  act  held  unconsti- 
tutional. Bee  history,  }  G  ante. 


authorities   there   cited. 

S.     CharrlBX    Bber — CoaaMMtea     bnrala 
—If    floor    of    house    Is    charred 


§461.  "BURNING"  DEFINED.  To  constitute  &  burning,  within  the 
meaning  of  this  chapter,  it  is  not  necessary  that  the  building  set  on  fire  should 
have  been  destroyed.  It  is  suCEicieut  that  fire  is  applied  so  as  to  take  eflfeet 
upon  any  part  of  the  substance  of  the  building. 

History:   Enacted  February  l*.  1872. 

BUBNING.  Aa  to  wkat  eoaatltate*  nnctcat  karalaK, 

1.  Burning— Sufficiency  of  charge  of.  "*   1   A.  L.  R.  I16«.  and   tall   collection   of 

2.  Samp — Sufficient     to     eonstitute 

3,  4.  Charring— Constilut«9  burning,  when.  single   place   so   as   to   destroy   any   of   the 

5.  Same^Where  wooden  partitions  burned      fibers  of  the  wood,   this  Is  Bumcient  burn- 

through,  'ng  In  case  of  arson. — People  v.  HagKerty. 

6.  Eviilence— Snffieieney.  *"  Cal.   SB4,  866. 

4.  When  the  nature  of  the  fiber  of  the 
combustible  to  which  the  (Ire  is  set  la 
changed  or  charred,  the  offense  Is  com- 
plete.—Crow  V.  State,  ISS  Tenn.  8«,  1 
A.   L.   R.   1180,   189  8.  W.   887. 

5.  Same — Where      wsadca      partltloa      In 
...    .        _              building,    and    annex    to    it.    were    charred, 

,.  .,„t  being  necessary,  to  constitute  arson.  ^^^  ;„  ^„^              turned  through,  this  was 

that     building     should     be     burned,     charge  jum^ient    buro log— People    v.    Simpson.    BO 

thai    warehouse    In    yard    was    set   on    fire  ^^j    ^^^^    jj,g 

sufficiently  charges  arson,  without  alleging  ^     EWdenw  —  SoDlclenpj- Where     evl- 

that  warehouse  wss  consumed  or  destroyed  ^^^^^  showed  that  (Ire   was  set   In  old  rags 

by  the  tire— Clugston  t.  Oarretson,  IM  Cal.  ^ju^j^j    ,,1^    coal-olL    and    lying    upon 

441.  44fi.   37  Pac.   469.  „„„,   „,  ^„„,^_   but  was   quickly    discovered 

—When    Are    is    actually    communicated    to  some    wltneSHea    to    be    only    blackened    and 

any    part   of    the    building   or    other    inflam-  not   charred,    while    others    thought    It    was 

mable   object    to    burn    which    Is    arson,    the  charred  so  as  to  destroy  libers  of  the  wood, 

building  or  thing  need  not  be  destroyed. —  verdict    will    not    be    reversed    for    insuf- 

People  V.  Haggerty,  48  Cal.  3B4;   People  v.  flclency   of   evidence   as    to   burnlnK. — Poo- 

Slmpaon,    BO    CaL   804.  pie   v.    Haggerty,    48  Cal.    JE4,    3S5. 


feaae  at  an»a,  see  note. 
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ARSON — OWNERSHIP  OP  THE  BriLDIKO. 


1 462.  OWNEBSHZP  OF  THE  B1TILDXN0.  To  constitute  arson  it  is  not 
necessary  that  a  person  other  than  the  accused  should  have  had  ownership 
ia  the  building  set  on  fire.  It  is  sufficient  that  at  the  time  of  the  burning 
another  person  was  rightfully  in  possessioii  of,  or  was  actually  occupying 
such  building,  or  any  part  thereof. 

History:    Enacted  February  14,  1S7Z. 


OWNERSHIP— OCCUPANCY. 
1.  Af  to  conatTuction  of   sectioQ — Aa  to 

E.  Same— With  Bection  «7,  post. 

3.  Same — To  lender  it  crime   for   owner 

to  bum  building  occupied  by  othera. 

4.  Same— Relates   to   comraigsion   of   of- 

fence. 
5,6.  Burning   one's  own  house. 

7.  Same — Person     owning     property     in 

building. 

8.  Same — Tenant  burning  house  in  which 

9- 12.  Evidence   of   ownership — AdmiBsibility 
— Sufficiency. 

13.  Same — Identification  sufficient. 
14-  17.  Bame^ufflcieney   of. 
18,  IB.  Indictment — Must   aver   that   building 
burned  was  property  of  another. 
20.  Occupancy   by   thirty-GTe   lodger*— At 
time  of  offense. 
21, 22.  Proof — In  prosecution  for  arson. 

23.  Same— Name  of  owner. 

24.  Same — Question   of   title   or   right   of 

possession  relevant. 

An  to  anacrakl*  ot  praitcrty  bnr>rd  ■■ 
■0cetl>v  *ke  crlBF,  see  note,  Ann.  Cas. 
1912A.  nzs. 

1.     An    ta  coBBtnefloB    ot   aretloB — As   lo 

iMpllcBtloB.— This  section  clearljr  implies 
that  ownership  ot  the  building  by  a  person 
other  than  the  defendant  Is  sufllclent  al- 
though It  is  declared  to  be  not  necessary. 
—People   V.    Abrams.    174   Cal.    ITS,    16J  Pao. 


335. 


3.  Saii*— To  rcBdvr  It  ■  crime  for  ■■ 
oimer  to  hara  a  balldlas  fKcapled  br 
•thera,  and  hence  ho  could  not  grant  a 
license  to  burn  such  building,  so  that  It 
Is  not  necessary  for  prosecullon  to  prove 
that  he  did  not  have  a  license  from  the 
owner  to  burn  the  building. — People  v. 
Fong  HonK.  110  Cat.  616.  BSB.  S3  Pac.  26S. 

4.  Saaie— Reiatra  ta  elrcaaiBtaBera  of 
pommUalOB  of  aHeaBe  declared  In  section 
4iT.— People  V.  OlscameUa,  Tl  Cal.  48.  49, 
12  Pac.  !0a:  People  v.  Russell,  SI  Col.  618. 
61T,   618.   tt  Pac.  418. 

5.  BDTBlaa;  aae'a  awa  boaac. — At  com- 
mon law,  man  was  not  guilty  of  arson  In 
wilfully  burninE  his  own  house,  unless 
house    o(    his   neighbor    was    thereby    also 


burned,  and  this,  even  though  burning  was 
with  Intent  to  destroy  his  neighbor's  house. 
—People  V,  De  WInton.  113  Cal.  403,  40C. 
E4  Am.  St.  Rep.  SB7.  33  L.  R.  A.  374.  4B  Pac. 
TOS;  State  v.  Sarvls,  46  S.  C.  668,  56  Am. 
St.  Rep.  808,  SK  L.  R.  A,  847,  24  a.  E,  63; 
Roberts   v.    State.    47    Tenn.    (T   Coldw.)    369. 


,   81   I 


.   Dec.   66;   54  Am.  St.  Rep. 


361;   3S  L.   R.  A.   647. 

building  by  one  who  exclusively  owns  and 
occupies  It,  but  burning  his  own  insured 
building  would  be  crime,  under  section  64a. 
post.  Its  purpose  was  to  prevent  fraudu- 
lent destruction  of  property  insured;  it 
does  not  deal  with  arson,  and  does  not 
undertake  to  change  character  of  that 
crime.— People  v,  Fong  Hong,  110  Cal.  835, 
687.   53   Pac.   365. 

As  to  baraln*  ot  balldlas  to  defraad  In- 
atiPcr  aa  araoa,  see,  post.  I  643  and  note: 
also   note,  SS  !>.   R.  A.   S48. 


property  was  insured  will  not  prevent  such 
act  from  constituting  arson,  see  People 
V.  Pong  Hong,  130  Cal.  686,  687,  53  Pac, 
t86. 

S,  Saase— Teaaal  baralac  hoaae  la 
whiFh  he  Uvea  Is  guilty  of  arson. — People 
V,  Simpson,  60  Cal,   J04,  306. 

a.  tSviaeuee  of  OKBcrahlp— Adnlaalbll- 
Itr,— Evidence  of  sale  to  defendant  o(  the 
barn  of  which  he  was  accused  of  burning, 
and  of  sale  by  him  to  third  person,  was 
properly  admitted. — People  v.  Davis,  136 
Cal.   162,   166.   87   Pac.   59. 

10.  Where  land  was  Identllled  as  same 
as  that  conveyed  lo  defendant  by  deed, 
and  by  him  deeded  to  bis  wife,  testimony 
as   to    his   wife    being    owner    of   premises 


I   nre   < 


I    adm 


People  V.  Hiltel.  131  Cal.  677,  679.  63  Pac. 
919. 

11.  Where  It  was  proved  that  building 
burned  wbb  situated  In  place  and  occupied 
by  people  as  alleged  In  Indictment,  ques- 
tion as  to  ownership  o[  building  as  al- 
leged In  indictment  Is  immaterial.  It  only 
tending  to  further  Identify  house  bnrned. 
—People   ¥.    Shainwold,    61   Cal.    463,    469. 

IS.  Where  record  does  not  show  that 
question  of  right  to  possession  of  land  on 
which    burned    house    stood     was    involved. 
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DEGHBE  OF  ARSON— VEBDICT  TO  SPBCIFT. 


rrt.  I. 


questions  In  reference  to  such  title. — Peo- 
ple   T.    Scott,    iZ   Cal.    200. 

IS.      Same  —  IdemtlflcBttoB    aBaelcBt. — In 

prosecution  for  arson,  It  is  not  necessary 
for  the  prosecution  to  prove  the  ownership 
1  alleged  In  the  indictment,  provided   the 


otherwise 


for    purposes   of    Identiflcatii 

wise  Identmed   by  the  evidence, — Peopli 

l«TerIy,   9  Cal,  App.   TfiS,   TES,   100  Pao, 


itly 


ther 


.   his   landlord 


of  ownershlp.^l'eople  t.  Blmpson,  SO  Cal. 
a04,  300;  People  v.  Handley,  100  CaL  370, 
372,  34  Pac.  863. 

IG.  Evidence  that  person  had  occupied 
house  as  place  of  residence  for  about  two 
months  prior  to  Are,  and  had  slept  In  It 
night  previous,  though  he  did  not  own 
it,  is  lufllcleDt  to  establish  ownership,  un- 
der Indictment  charelng  defendant  with 
burning  dwelling-house  of  one  K.,  under 
statute  providing  that  every  house,  etc., 
which  shall  have  been  usually  occupied 
by  persons  lodging  therein  at  night  shall 
be  deemed  dwelling-hottse  of  any  person 
BO  lodglne  therein. — People  v.  Wooley,  44 
Cal.    494,    416. 

le.  Evidence  that  building  burned  was 
purchased  by  one  membeir  of  partnership, 
and  afterwards  half-Interest  therein  con- 
veyed to  his  copartner,  was  suulclent  to 
identify  property  destroyed  with  that  laid 
In  Information,  which  alleged  that  prop- 
erly was  owned  by  partnership,  without 
proving  whether  such  partners  were  co- 
tenants  or  Joint  tenants. — People  r.  Qreen- 
Ing,   101  Cal.   ti4,   tSS,   3«    Pac    G«G. 

17.  Evidence  held  sufllclent  to  show  that 
barn  alleged  to  have  been  burned  was 
property  of  person  who  was  alleged  In 
Information  to  own  It.  where  defendant 
testified  that  he  had  sold  such  barn  to 
third  person  and  afterwards  sold  It  to 
person  described,  giving  him  bill  of  sale 
therefor. — People  T.  Davis,  13G  Cal.  1$2, 
184.    BT   Pac.    G9. 

18.  .ladlctHeBt^MBSt  aver  tkat  baim- 
■■g  baraed  was  propertr  •>(  aaotkcr,  or  at 
least  qualified  property  of  another,  right- 
fully In  possession  or  occupancy  of  such 
other  at  time  of  offense.— People  v.  De 
Winton,  113  Cal.  403,  406,  64  Am.  Bt  Rep. 
351,  33  L.  R.  A,  374,  43  Pac  708.  See  Peo- 
ple T.  Myers,    30  Cal.   78;   People   v.   Fisher, 


Gl  Cal.  319:  People  v.  Russell,  SI  Cal.  118, 
817,    23    Pac.   413, 

Aa  to  alleKatlSB  •(  owacnU*  Im  ladlet- 
neat,  see  notes,  81  Am.  Dec.  71;  10  Am. 
Cr,   Rep.   8fl. 

19.  Sufficient,  where  It  alleges  property 
to  have  been  in  landlord,  where  arson  was 
committed  by  tenant  In  possession  of  prop- 
erly.^Feople  v.  Simpson,  GO  Cal,  304,  308: 
People    V.    Fisher,    Gl    Cal,    319,    320. 

20.  OeeapaacT  "r  tklrtr-flve  lodlftrni — 
At   the   time   o<   (iBnH    being    shown,    this 

tlon.  It  la  not  necessary  that  any  of  these 
lodgers  be  the  actual  owner  of  the  prem- 
ises. It  Is  aufflclent  that  these  lodgers 
were  In  the  rightful  possession  and  occu- 
pancy of  a  portion  of  the  premises  at  the 
time  of  the  alleged  crime.  The  actual 
ownership  of  the  building  la  expressly 
made  Immaterial  by  the  provisions  of  above 
section  and  any  statements  respecting  the 
same  contained  in  the  Information  may 
be  treated  as  surplusage. — People  v.  Ar- 
grusa.  —  Cat.  App.  — ,  193  Pac.  819,  dis- 
tinguishing  People  v.  Hyera.   SO  CaL   TS. 

31.  Proat— Ib  vroseeatloa  tor  ■■««>,  in 
burning  barn  belonging  to  another,  which 
was  situated  on  land  of  railroad  company, 
it  was  not  encumbent  on  prosecution  to 
establish  that  building  was  not  a  flxture  to 
said  land  and  did  not  belong  to  said  rail- 
road company,  it  being  sutflclent  that  at 
time  of  burning  another  person  was  right- 
fully in  possession  of  or  was  actually  oc- 
cupying such  building,  or  any  part  there- 
of.—People  r.  Davia,  ISG  CaL  162.  188,  87 
Pac.   69. 

22.  That  the  building  burned  la  prop- 
erty of  landlord  is  sufllclent,  though  occu- 
pied by  tenant,  who  burned  it. — People  t. 
Simpson,    EO  Cal.    304,    308. 

23.  Sue — ymwkt  of  owner  of  building 
burned,  although  alleged  In  Indictment,  la 
Immaterial,  because  It  was  not  necessary 
part  of  description  of  crime  charged,  and 
therefore  not  necessary  to  be  proved. — 
People  T.  Handley,  100  Cal.  370,  372,  34  Pac. 
8GS. 


rneraUp,    see    ] 


>te,    10 


Aa    to    vraot   of    I 

Am.    Cr.   Rep.    36. 

24.     BaiBe — ttneatloa   at   title    or  rigkt   of 

pssaeuloa  Klevant.^ — Qutere,  whether  quea- 
tlon  of  title  and  right  of  posesslon  oouM 
be  deemed  of  any  force  or  relevancy  In 
prosecution  tor  arson. — See  People  v.  Scott, 


§463.     DEGBEES  OF  ARSON. 


Arson  is  divided  into  two  degrees. 
m,  5  Act  April  19, 


DEGREES  OP  ARSON. 
1,  Indictment — Charging     offense 
gua^e  o'  section, 
3,3.  Verdict— Degree  of  crime. 


ipeelfy    degree    of 
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Tit.  XUk  ck.  n.1        ARSON  IN  PIRST  DEGREE],  PUNIgHMENT— BURGLARY. 

crime   of  which   accused  Is   fuund  guilty. —  Ity    desree    o(   ci 

Peuple  V.  Coch,   M  Cal.  «27.  Is   found  gullty.- 

3.      Under      indictment      charKloK      lowest  819,    330, 
degree  of  the  crime,  Terdict  need  not  spec- 

§464.  ARSON  OF  THE  FIRST  DEGREE.  ARSON  OF  THE  SECOND 
DEGREE.  Maliciously  burning  in  the  night-time  an  inhabited  building  in 
which  there  is  at  the  time  some  human  being,  is  arson  in  the  first  degree. 
All  other  hinds  of  arson  are  of  the  second  degree. 

History:  Enacted  February  14,  1872,  foaoded  on  3!  4,  5  Act  April  19, 
ISSe,  stats.  1S56.  p.  132. 

1.  Arson  in  first  degree.  stltute   arson    In    the   first   deg:ree. — Pnople 
„    ,    ,.  ^         ,         .    .           ,.           .                .         *         T.   Abrams.    ITt  Cal.    ITS,    Iti   Pac.    3»3. 

2.  Indictment  or  information — Averments  »at-         ^    iBdiciment  or  laformitiDii Avemnt 

ficient,  when.  «Bcl«t,    whe..— Indiotment    charging    de- 

1.  Arsaa  la  »rmt  decree. — Th«  presence  fendant  with  having  burned  bulidlng 
capable  of  affording-  shelter  to  human  be- 
ings charges  arson  In  second  degree. — 
People   T.   Fisher,   Gl   Cal.    31».    IZD. 

g  45C.  PDNISHMENT  OF  ARSON,  Arson  is  punishable  by  imprisonment 
in  the  state  prison,  as  follows : 

1.  Arson  in  the  first  degree,  for  not  less  than  two  years ; 

2.  Arson  in  the  second  degree,  for  not  less  than  one  nor  more  than  twenty- 
five  years. 

History:  Enacted  February  14,  1S7Z.  tounded  on  SM.  G,  6  Act  April 
19. 1866,  Stats.  ISES,  p.  132;  amended  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  664. 

r    bars  I  Hi;    bQlMInc 


:,  S6  Ia  R.  A.  ees.  nith  Intent  to  defnnd  ina 

see,  post,   1  eiR  and  i 


CHAPTER  rr. 

BUHGLABT  AND  HOUSEBKEAKINO. 
f  439.  Burglary  defined.  i  462.  Punishment    of    liouaebreaking,       [Be- 

f  460.  Burglary,     First  and  second  degrees.  pealed.] 

|4ljl.  Punishment  of  buiglary.  1463.  "Night-time"  defined. 

g  464.  Burglary  with  explosives. 

§  469.  BURQLARY  DEFINED.  Every  person  who  enters  any  house,  room, 
apartment,  tenement,  shop,  warehouse,  store,  mill,  bam,  stable,  outhouse,  or 
other  building,  tent,  vessel,  railroad  car,  mine,  or  any  underground  portion 
thereof,  with  intent  to  commit  grand  or  petit  larceny  or  any  felony  is  guilty 
of  burglary. 

In 

BUBGLABT.  I.  Is  Gbneeal. 

T.  Is  General.  1.  Burglary  a  felony. 

II.  Indictment  ako  Informatiom.  2.  Conatniction  of  section— As  not  mak- 

_  ine  it  an  offense  to  enter  to  com- 

' '  larcey. ' ' 
—With  section  460,  post. 
rv,   iNBTOUCTiONa  TO  JuBT.  4.  Definition  of  burglary. 

V,  Pa*cncE — Vbrdict^Dkteb  MINING    Pen-  6.  Elements  of  ofl'enge— A  breaking  is 

ALTT.  not  an  essential  element. 
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BURGLARY  AND  HOUSEBREAKING. 


[Pt.l. 


6.  Same — Gist  of  the  crime. 


8.  Entry — As  to  with  intent  to  eommit 

9.  Same — Entering  store  ia  night-time, 

but  during  buBinesB  hours. 

10.  Same — "  House, "  in  statute, 

11.  Same — Hoom  in  house. 

12.  Same — Stairs  and  hallway. 

13,  14.  Intent  in  entering  building — A  nec- 

easary  element. 
15, 16.  Same — CoDsummation  immaterial. 
17.  Same — Entering     at     invitation     of 

proprietor. 
IS-  20.  Same — Entry  with  intent  to  commit 

larceny. 


21.  I 


>rith  i 


3  commit 


'..  Same — Entry  with  intent  to  murder. 
I.  Same — Intoxication  of  accused. 

e    of 

25,  26.  Same— Sufficiency  of  evidence. 
27-  30.  Larceny — Not  incloded  in  burglary, 
tl.  Indictment  and  Infobmation. 
31, 32.  Ab  to  eharging  the  crime  in  the  lan- 
guage of  the  statute. 
33.  Areoo^Entry  with  intent  to  commit. 
34,  3a.  Description  of  property — As  to  suf- 
ficiency of. 
36, 37.  Felony— Entry     with     intention     to 


38.  "Larcey" — Entry    with    intent    to 
commit  charged. 
39,  40.  Larceny — Entry  with  intent  to  eom- 


42-  44.  Ownership   of  property  —  Necessary 

allegation. 
45,46.  Same  —  Partnership    or   corporation 

owner. 

47.  Particular] zati on    as    to    place    and 

ownership— Sufficiency   of. 

48.  Rape — Entry  with  intent  to  commit. 

49.  Sufficiency  of. 

50.  Time— Allegation    before    filing    in- 

formation. 

51.  Same — Night-time  or  day-time. 

52.  Same — Same — Precise      hour,      need 

not  be  stated. 
53-  56.  Two   ofFenses — As   to   allegation   of 
entry  with  intent  to  commit. 

57.  Variance  of  statement  in  from  state- 

ment in  complaint,  fatal. 

58.  Venue — In     charging     burglary     of 

freight  car  en  route. 


III.  Evidence  —  AuMissiBiLtTY    and    Suf- 
nciBKcY  or. 
59,60.  Evidence  admissible. 

61.  Same — Appearance  of  defendant. 

62-64.  Same — Burglar's    tools  —  Found    in 

possession  of  defendant. 

65,  Same  —  Same  —  Bag  of  burglar's 

tools — In  apartment  of  woman 
with  whom  accused  was  living  un- 
lawfully. 

66,  Same  —  Comparison   between   tracks 

and  shoes. 

67.  Same — Conduct  of  defenilant. 

68.  Same — ConfoBsiona    and    statements 

of  defendant. 

68.  Same — Convsrsatioas  of  witness  with 
third  x>ersan — In  presence  of  de- 
fendant admissible,  when. 

70.  Same — Examination  of  witness  as  to 
defendant 's  character. 

Tl.  Same — Incriminating  statements,  ad- 
mission of — Harmless  error,  when. 

72,  Same — Intent,    proof    of— Bebuttal 

evidence  excluded,  error. 

73.  Same — Memorandum — Witness    may 

testify  from,  when. 
74,  75.  Same — Other  offenses. 
76-  79.  Same — Stolen  property  in  possession 

of  accused. 
80-  82.  Same — Same — Mere     possession     of 

stolen  property. 
83-  86.  Eviilence  sufScient — As  to  generally. 

87.  Same — As  to  where  insufficient. 

88.  Same — Breaking  into  premises. 

89.  Same— Burglary    in    first    degree — 

Sufficiency  of  proof, 

90.  Same — Corpus   delicti. 

91.  Same — -Entry  with  felonious   intent. 

92.  Same^ — Mere     possession     of     stolen 

property — Not    sufficient    to    war- 
rant conviction  of  burglary. 
93,  94.  Same — Ownership  of  property. 
9S- 103.  Same — Recent     unexplained     posses- 
sion of  stoleu  property. 
104.  Same— Situation    of    building— Suf- 
ficiency of  proof  of  premises. 
105- 107.  Same— Time — As  to  generally. 

108.  Same— Same— Night-time— Proof  of 

under  definition  of   the  code. 

109.  Same — Same — Same — Between  "sun- 

set  and   sunrise" — Sufficiency    of 

110.  Same — Venue,  proof  of. 

Ill-  113.  Variance — Description  of  building. 

114,  Same — Same — Basement  or  cellar. 

115.  Same — Qrand  "or"  petty  larceny. 
116,117.  Same — Ownership  of  property. 
118,119.  Same — Same— Partnership. 

120, 121.  Same— Specific  allegation  as  to  plae« 
and  ownership. 
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Tit.  XIU,  ch.  II.1  BURfiLABV—DBPINITION   AND  ELEHENTB  OP.  t*» 

IV.  iNSTRCCnoMS  TO  JmT.  time.      Duly    of   determlnJnK   from   evidence 

V22-  124.  Ab    to    attempt    to    steal    while    i 


building. 

125.  Ah  to  burglar;  in  firet  de^ee. 
ISO.  Same — Instruction  is  not  prejudicial, 

127.  As  to  burglai7  in  second  degree. 

128.  As  to  eonspitaey — That  there  was  no 

evidence. 
129-  132.  As  to  intent  on  entry. 

133.  Same — As  to  presumption  of  unlaw- 

ful intent. 

134.  Ab  to  intoiLcation  of  defendant. 

135.  As   to   moiBil   certaintj   requisite   to 


whether 
ond   deer 


e  Is 


urBlary   I 


136.  As  b 


B  being  tbe  time  be- 


137.  As  to  theft  by  another. 

138.  Giving  deflnitioD  of  burglarj. 

138.  Same— Failure   to   include  in  defini- 

140.  LArceny  and  robbery. 

141.  Ownership  of  property. 

142-  144.  Possession  of  stolen  property. 
145- 147.  Same — As    to    presumption    arising 
from  poBMBBion  of  the  goods. 

148,  Refusal  of  speciSe  charge. 

149.  "Stole"   and   "stealing"    used   in- 

stead   of    "  larceny '  —Sot    erro- 

150,151.  Time. 

v.  pRACTtCB — Vesdict  —  Deteruikiko  Pen- 
alty. 

152.  Verdict — As  "guilty  of  burgulary." 

153.  Seme — Burglary  in  first  degree — De- 

termination of  trial  court  as  to 
penalty. 

154.  Same — Under   information   charging 

burglary  in  one  county  and  bring- 
ing goo<ls  into  another. 
I.    IN   QENBRAL. 

1.  BBTslarr  ■  felaay — Every  burglary, 
of  whatever  dCKree,  is  a  felony,  being 
punishable  by  Iroprisonnient  In  Btate's 
prison. — People  v.  Smith.  113  Cal.  5S7.  S»9, 
TT  Pac.  449.  See  People  v.  Perns,  27  Cnl. 
App.    t»&,    119    Pac.    »02. 

1.  CSHBtruetloii  o(  acellai^— Aa  ast  nak- 
IBC  It  ■■  aBnae  ta  emter  balldfBB  nllh 
latpot  to  eamnill  "larFcr."  there  being  no 
Buch  offense  known  to  law.— People  v.  St. 
Clair,  66  Cal.  6J4,  636;  People  v.  St.  Clair, 
6S    Cal.    IDS,    107. 

S.  Hamt^-Wltk  aaetloa  4M.  waat. — Con- 
strued with  section  leo.  post.  It  Is  evident 
that  It  was  Intention  of  legrlBlature  lo  cro- 
vlde  for  a  crime  which  Is  styled  burElary, 
and  which  consists  of  an  entry  with  at- 
tempt to  commit  petty  felony  or  burKlary. 
either  at  nlKht-tlme  or  In  day-time.  This 
L-rlme  Is  divided  Into  two  deKrees;  and 
entry  with  such  Intention  In  the  night- 
time and  entry  with  like  Intent  In  the  day- 


Ictment  to  cover  bolh  de- 
grees need  not  specify  that  entry  was 
either  by  day  or  night.  It  follows  that 
averment  must  be  general,  without  such 
specification,  and  such  averment  must  be 
construed  as  charging  an  entry  both  in 
night-time  and  day-time;  thus  construed, 
whether  defendant  bo  found  guMty  of  bur- 
Rlary  In  first  or  second  degree,  he  will  be 
found  guilty  of  an  oftense  charged  In  the 
Indictment.- People  v.  Jefferson.  SI  Cal. 
46Z.  quoted  In  People  v.  Barnhart  59  Cal. 
381.   181. 


l>arKlaFT,    as 

given    In 

>mmon    law   and   I 

by    code,    dlftei 

lat    latter    makes 

It     burglary 

h< 

to  commit  petty  larceny 

as    well    as    felony 

.—People    V.    Nelson.     68 

Cal.    104.   lOS. 

B.     Elemeata    o< 

oBeaa* A     bi 

-eaklac    t- 

rglary;    an 

ise    and    with    tbt 

1    Intent    to    ci 

>mmlt    thi: 

petty     larcen 

y,    Is    suf. 

fH 

■lent.— People   v. 

App.    IBG. 

Aa  to  tke  eaaeatlal  »lmeata  at  the  ertac- 
■nd  nkat  •'brraklns"  nlll  sappart  ■■  l>- 
dlclsieat  far  It,  see  note.  2  Am.  St.  Rep. 
383. 

a.  Sane — Gtat  of  tkc  erlmr  of  burglary 
iB  In  the  entry  of  a  building  with  the 
Intent  lo  commit  any  of  the  crimes  men- 
tioned, and' It  Is.  therefore.  Immaterial  In 
the  proof  of  the  consummation  of  the  crime 
whether  a  larceny  or  other  felony  is  shown 
to  have  been  actually  conimllled  or  not  If 
and   proof 


n  the 


felor 


IdlnK  by  the  pari 

y  maklnK 

be    prQperly    en 

tertalned. 

5    purpose    of    sh. 

.wing   the 

H   Cal.    App.    542 

:.   548.    106 

alar    af    tklas 


iiRtclent 

value    to    make    the     taklnfc 

ny  Is  immaterial,   tor  the  rea- 

that     the 

atatute    defining    the    offense 

every    person    who    enters    a 

ent  to  commit  grand  or  petty 

ny     felony     Is    guilty    of    bur- 

.-People 

1    V.    Ferns,    27    Cal.    App.    tSE. 

149   Pac.   801. 

8.  Batry— .Va  1*  wltk  Inteat  to  can* 
falaay. — Construed  to  render  entry  of  sto 
with  Intent  to  commit  felony  without  r 
gard   to   character,    kind.    time,   or   mann 

accompanied  with  certain  intent  a 
common- law  element  of  use  of  force 
breaking.    In    order    to    constitute    burelai 

ind    fact    that   store    Is    pub 


Digilizedb,  Google 


plac«.  which  public  were  Invited  tu  enter, 
win  not  alTect  ottenae,  though  It  may  ren- 
der It  more  difQcult  to  prove  criminal  In- 
tent where  entry  was  made  during  busl- 
nesB  hours.— People  v.  Barry,  »1  ChI.  Igl, 
48i.  2S  Pac.  10Z6. 


Bt'RGLARY— ENTRY  AND  INTBHUOH, 

e    invited    tu   enter,  10.     >«■•— Coaai 

Offense 


IFt.1. 


I   to 


I.  13-26,   this  note. 


iateiioK   store    j 
■  hoan,  w 


>lKht-II>F, 


open  to  public,  with  In 
c-eny,  constltuleB  burglary. — People  v. 
Brittaln.  142  Cal.  S.  9.  100  Am.  5L  Rep. 
9S.  16  Pac.  31*;  following  People  v.  Barry, 
»t  Cal.  4S1,  2i  Pac.  1D26.  See  State  V. 
Carroll.  13  Mont.  246.  33  Pac.  SSS;  State 
V.  Green,  IB  Mont.  4£4.  39  Pac.  322;  State 
V.  Wathlns.  11  Nev.  30. 


Blittiitv    making 


IS.     Saaie — "Hoose," 

It  burglary  to  enter  b 
or  tenement,  la  any  structure  which  has 
walls  on  all  sides  and  Is  covered  with  root, 
whether  Inhabited  or  not,  so  that  entry  In 
*  chicken-house  which  Is  part  ol  barn  con- 
stitutes burglary. — People  v.  Stick  man,  34 
Cal.   24S,  lit. 

Ab  to  what  >■  ■  '^aave"  wfthin  the  mcan- 
Ing  ot  the  law  of  barslarr,  see  note.  21 
Am.   Dec.   IBO. 

Aa  t*  what  coBBtltntea  dwell!  Bg-koaBe, 
see  note.  2  Am,  St,  Rep.  383. 

II.  Save — RoOH  In  kaaae. — To  consti- 
tute room,  partition  between  It  and  rest 
of  house  need  not  extend  Co  celling  or  roof 
□t  house,  and  partition  eight  or  nine  feet 
high  from  floor  would  be  sufficient  par- 
tition.—People  V.  Young,  6E  Cal.  22G,  223, 
3    Pac.    313. 

IX.  Sbho— StalTB  Bad  hallway. — Where 
stairs  and  hallway  of  building  were  In 
occupancy  of  person  named  In  Informa- 
tion, and  defendant  entered  In  and  upon 
such  occupancy  with  intent  to  commit  lar- 
ceny in  any  part  of  building,  he  was  guilty, 
though  there  was  no  Internal  communica- 
tion between  part  of  building  entered  and 
that  In  which  it  was  alleged  defendant  In- 
tended to  commit  larceny. — People  v,  Hope, 
62   Cal.   291,   2»S. 

IS.     latent  la  CBtcrlBK  balldliig— A  nee- 
esaary    eleneat     to     constitute     burglary. — 
.   Phelan,   93  Cal.   111.    113.    23   Pac. 


ses. 

Aa  to  li 


t  a  fcloay,  see  par. 
t    la    harglary,    see 


St.    Rep.    391. 

14.  Entry  with  Intent  to  commit  a 
of  the  crimes  referred  to  in  statute  cc 
stllutes  the  offense.- People  v.  Hall, 
Cal.  G9S,  S97,  31  Pac.  T;  People  T.  Devi 
143    Cal.    128,   129.    IS   PaC.   900. 


I  complete  when  entry  is  made. 
Whether  intent  be  afterwards  consum- 
mated or  not- People  *.  Hall.  94  Cal.  B9S, 
S9T,  30  Pac.  7,  See  People  v.  Oarnett,  29 
Cal.  322,  C28;  People  *.  Curtis.  Tfi  Cal.  37, 
BS.  IT  Pac.  941;  People  v.  HcFarlane,  133 
Cal.  431,  484.  31  U  R.  A.  14G,  71  Pac.  S«B, 
72   Pac.    48. 

16.  After  one  has  entered  building  with 
Intent  to  commit  any  other  felony  than 
grand  or  petty  larceny,  he  has  committed 
burglary,     but     he     may     then     And     It     im- 


slble  t 


his    inl 


t  the  fell 


irtlcle   of  V 


when 

he  entered. 

ly.   by   steal- 

in   I 

luildlng.  and 

Hflion 

arceny  made 

■fll   n. 

Dt  constitute 

ecutr 

an    for    bur- 

crimes,  so  that  convict 

after  entering  buildinj 

former    Jeopardy    In     i 

glary.— People  v.  Devlin,  143  Cal. 

73  Pac.   900. 

17.     Same — Batrring  a*  iBvItatll 


Jewelry,     Is     not     burglary,     nor 
to      commit      burglary. — People 
.    109  Cal.   331.    383,   42   Pac.    32. 


Aa  t*  iBBtlgratlOB  or  eoBBcat  to  erloia 
Car  rarpsae  of  deteetlBg  crtBilaal.  see  note, 
2G   D.    R,   A.   341-317. 

18.  Saae— Bntry  with  latent  to  eoiaMlt 
lareeay,  larceny  being  specific  crime.  Is 
burglary,— People  t.  Smith,  33  Cal.  238.  24*, 
24    Pac.    383.  ■■ 

19.  So,  also,  entry  to  commit  petty  lar- 
ceny.— Pe<vle  T.  Barnhart,  69  Cal.  331.  S3B. 
See  People  v.  Perns,  27  Cftl,  App.  2B5,  149 
Pac.    302. 

20.  Intent  to  deprive  owner  permanently 
of  property  taken  Is  necessary  on  charge 
of  entering  with  intent  to  commit  larceny. 

-People  v.  Brown,  lOG  Cal.  66,  GS,  33  Pac. 


S13. 

21.  Sane — Eatry  with  lateat  to  caBailt 
tWB  or  more  telaalFB  would  constitute  only 
one  burglary;  if  another  crime  were  actu- 
ally committed,  then  for  that  another  and 
separau  charge  should  be  made, — People 
V.  Hall,  94  Cal.  595,   59T,   30   Pac.   7. 

— Entering  house  while  in  pursuit  of  par- 
son for  purpose  ot  killing  her  constitutes 
burglary. — People  v.  Miller,  111  Cal.  343, 
3*7,   G3   Pac    816. 

23.  Sbhc — iBtoxIcattoB  of  Becased  may 
be  considered  In  determining  Intent  in  en- 
try.—People  V.  Phelan,  93  Cal.  Ill,  113, 
23   Pac.   855. 

As  to  praof  of  tatosleatloB  as  affe«tln« 
latcat,  see  notes..  36  L.  R.  A.  4S6-4S*,  par- 
ticularly p.  *74;  L.   R.  A.  191SA,   1168. 


24.     Saaie — QaestlAB     of 
fact. — The    question   of    Inte 
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tent  to  commit  araon  tB  audlclent,  without 
allegliiK  facta  which  constitute  arson. — 
People  V.  Qoldawortby,  110  Cat.  600.  60S, 
63   Pac.    ]074. 


tor  Jury  (roin  fftctB  alaolosad  by  evidence. — 
People   V.   Soto.    EI   CaL   HE,    411;   Fanple   v. 
Winters,   SI    CaL    2T7,    2SZ,    IS   Pac.    S4E. 
2S.     Sanr — SaMcleBCT    ol    eTldR>er    nt. — 

Though  there  was  no  direct  evidence  o( 
Intent.  It  mlsht  be  Inferred  from  sur- 
rounding- circumstances,  thounh  where 
defendant  entered  building  through  win- 
dow, at  late  hour  of  night,  after  Ushts 
were  extinguished,  and  no  explanation  Is 
given  of  his  Intent,  It  may  be  InferreJ  that 
his  purpose  was  to  commit  l«rc"ny,  »uch 
belns  usual  Intent  In  such  circumstances, 
and  hence  conviction  under  information 
charglns  entry  with  intent  to  commit  potty 
larceny  will  be  sustained,  though  there  was 
testimony  by  woman  In  house  that  lie  en- 
tered with  other  Intent. — People  v.  Soto, 
EI   Cal.   41E.   416. 


I   generally. 


I    Part    III, 


this 

2$.  Where  defendant  proposes  to  ac- 
complice that  he  enter  building  and  dteal 
certain  money,  and  such  accomplice.  In 
apparent  pursuance  of  such  agreement, 
enters  house  for  purpose  of  taking  money 
and  marking  It  and  delivering  part  of  It 
to  defendant  for  purpose  of  entrapping 
him,  having  praYlously  notified  sherilt  of 
such  design,  defendant  was  not  gulUy  of 
burglary,  entry  of  accomplice  not  being 
with  Intent  to  steal. — People  v,  Collins,  E3 
Cal.   HE,  186. 

3T.  Larceny— Not  Incladcd  !■  barslary, 
the  ollense  being  complete  without  any 
larceny  being  committed. — People  v.  (Jar- 
nett,  2S  Cal.  639,  ESS;  People  v.  Shaber,  31 
Cal.  16,  38;  People  t.  Curtis,  76  Cal.  ET,  S8. 
17  Pac.  841;  People  v.  UcFarlane.  US  Cal. 
481,  484,  61  Ll  R.  A.  14G,  71  Pac.  Ees,  71 
Pac.  48. 

IS.  Or  possibility  of  committing  lar- 
ceny.— People  T.  HcFarlane,  138  Cal.  481, 
484,  81  L.  R.  A.  14E,  71  Pac.  E68,  73  Pac.  48. 
18.  Therefore  entry  with  larcenous  In- 
tent It  all  that  Is  made  essential  to  crime, 
and  conviction  would  be  due,  though  there 
were  no  goods  In  building  at  time  entry 
was  made. — People  v.  Shaber,  SI  CaL  36, 
18. 

SO.  Hence  one  can  not  be  convicted,  on 
Information  charging  burglary,  of  an  at- 
tempt to  commit  larceny. — People  t.  Cur- 
tis, 76  Cat.  67,  68,  17  Pac  841. 
II.  INDICTMENT  AND  INFORMATION, 
31.  Aa  t*  charslBK  tht  eriac  ■■  Ub- 
gaaKC  «f  atatate  belag  aBfleleat, — People 
V.  Lewis,  61  Cal.  366;  People  v.  Rogers.  81 
Cal.  208,  31  Pac.  ESI.  See  Peopla  v.  Sbaber, 
33  CaL   IE,   IS. 


S3.  Without  alleging  that  entry  was 
made  feloniously. — People  v.  Rogers,  81 
Cal.    109.    33   Pac.   £93. 

9S.  Anoa— Eatry  nltk  laleal  Is  ram. 
salt, — Information  charging  entry  with   In- 


34.     Dcaerlptloa    ut   pmitcrtr — Aa    to   aaf- 

fleiney  at.— Information  describing  build- 
ing entered  by  name  of  street  and  name 
of  city  Is  sufflclent — People  v.  Price,  143 
Cal.    asi,    S53.    77    Pac.    78. 

See,  also,   par,   47,   this   note. 

Aa  to  allesatiaBB  of  deacrlntlOB  of  prop- 
erty, see  note,  2  Am.  St.  Rep.  394. 

IE.  Indictment  charging  entry  of  rail- 
road car  with  Intent  to  commit  felony, 
falling  to  describe  car  by  number,  or  some 
other  description,  so  as  to  Identify  car 
entered.  Is  fatally  defective.  —  People  ». 
Webber,    US    CaL    14S,    148,    70    Pac.    10B». 

3C  Felaay— .Eatry  with  lateat  to  eoM- 
■ait. — Information  charging  defendant  with 
entering  With  Intent  to  commit  crime  of 
felony  is  defective,  In  falling  to  state  par- 
ticular oITense  which  conslltuted  felony, 
felony  not  being  illattnctlve  offense,  bul 
any  one  of  several  crimes,  and  such  defect 
Ib  not  waived  by  failure  to  demur. — People 
V.   Nelson,   ES   Cat.  104,    106. 

ST.  DlatlacBlakvd I  felony  not  being  spe- 
cinc  oftenae.  while  larceny  constitutes  spe- 
clflc  u Re nse.— People  v.  Smith.  86  CaL  III. 
240,   24  Pac.  988. 

38.  "Larrcy"  —  Entry  with  Intent  to 
eoBsiBit  ekarved. — Indictment  charging  en- 
try  with    intent   to   commit   "lartey."    does 


'.   larce 


iumelei 


with  In- 


IS.  J8:  People  t. 
Smith,  86  CaL  238,  340.  14  Pac.  988.  See 
People  V.  Murray,  67  Cal.  103.  104.  6  Am. 
Cr.  Rep.   E4,   7  Pac.  178. 

40.  Without  alleging  that  he  Intended  to 
feloniously  steaL  take,  and  carry  away  nnr 
property  then  being  In  the  house  entered. 
— People    V.   Shaber.    II   CaL    IE.    18. 


41.     Samr- 


— DvKTre   of    larcray    la- 
tcadrd  to  be  commlUcd  need  nut  be  alleged. 

— People  V.  Smith,  8S  Cal,  218.  240,  24  Pac, 
988. 

allecatloa,— Ownership  of  property  entered 
is  necessary  alleKallon.  wtiere  it  consti- 
tutes entire  and  only  description  of  barn 
which  defendant  is  charged  with  entering. 
— People  V.  Parker.  91  Cal.  91,  91.  27  Pac 
SIT. 

Aa  to  Bllexatloa  of  owaerafclp  of  prop- 
erly, see  note,  t  Am.  St  Rep.  394. 

43.  But  ownership  of  building  need  not 
be  alleged,  where  building  is  otherwise  so 
described    that    defendant    can    not   be    mls- 
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62.     Sane — BKaaa — Pie«lae   haar  a 


Price,  143  Cal.   361.  162. 

77   Pac,   73. 

crime    of    burglary    ia    coram 

Itled   need   not 

bouHB    with    intent    to 
BUlflclent    without   statl 
defendant    Intended     u 

ng    whose    property 
)     steal,— Peopla      y. 

be  stated  in  indictment,  and 
be    proved.      It    is    sufllclent 
erally     that     burglary     was 
night-time.— People  v.  Surge 

commuted     in 
B8,   36  Cal.  Ii5. 

Sliflber,  12  Gal.  JB.  38. 

S3.     Tw.    .ir-ur^A.    to 

People 


.    209,    210.    23   Pac. 


tmttr  with  IntCBt  ts  evwotll — Information 
charging  entry  with  Intent  to  commit  lar- 
ceny  does   nol   charge   commlHsion   of   two 

offenaes.— People  v.  Smith,  SB  Cal.  238,  HO. 
24  Pac.  988. 

51.     See.   also.    People  v.   Burgeas,   Si   Cal. 
115,  118.  where  the  goods  were  described  in 


46.  Information  charging  defendant  witb 
entering  house,  etc.,  of  water  company  suf- 
Itcisntly  describea  the  ownership  of  house, 
without  allegingr  whether  company  was 
partnership  or  corporation. — People  v. 
Henry,    77   Cal.    4<5,    IB    Pac.    830.    831. 

4T.      PartleBlarlMitlin  ■■  to  place  aad  «ws< 

erahl* — SuMctcney  of In  an  indictment  oi 

Information  charging  the  accused  with  bur- 
glary. It  Is  Bufflcient  to  state  with  precision 
the  place  where  the  crime  was  committed 
by  staling  the  n 


»  or  buildln 


tered 


need  not  be  Bet  out. — People  ' 
Cal.  App.  608,  170  Pao.  726. 
Aa  (a  deacrlltllaa  •(  proper* 

pars.  84,  85,  this  note. 

4S.  Rape— Enlrr  with  Inteatloi 
■Bit. — Information  charging  entry 
with    Intont    to    commit    rape    Is 

:  dellning  rape. — People 


Redman. 
•>tere4i  see 
t*  roB- 


of  h 
sulflcler 
speclOt 


63  C 


.  615. 


alleges   thnt   at   a    spei 
unlawfully,    felon iousl 


the  plant,  premises  and  buliillng 
named  corporation,  and  then  deacr 
building,  and  the  intent  to  commit 
Is    sufficient,    under    the    provisions 


—People    V.    Shafer 


of    this 


B20. 


Sam 


— Xlght.tliae    or 

burglary  need  i 
on  of  the  1 


lar-tlme,— In 
lether  i 


E6.  Indictment  charging  entry  with  In- 
tent to  commit  grand  and  petty  larceny. 
not  defective  In  charging  two  olfenaes. — 
People   V.   Hall,    94   Cal.   EBB,   E»7,    30   Pac.   7. 

56.  Indictment  charging  defendant  with 
entering  building  with  Intent  to  steal  his 
goods,  and  also  with  having  atolen  cer- 
tain goods,  was  bad,  as  charging  two  sep- 
arate offenses — burglary  and  grand  larceny 
— statute  providing  only  for  simple  bur- 
glary.—People    V.   Qarnett,    29   Cal.    623.    526. 

ncBt  la  caaiplBlHt,  falaL^Where  the  In- 
formation charges  burglarious  entry  with 
intent  to  commit  rape,  it  does  not  describe 
the    same    offense    set    out    In    a    complaint 

with  which  the  entry  was  made, — People  v. 
Hudson,  35  Cal.  App.  334,  16$  Pac.  719,  fol- 
lowing doctrine  In  People  v.  Wallace,  94  Cal. 
4»7,  2»  Pac.  960. 

5S.     Venae  —  Ib    ehariglBB    barglary    at 
rrelght  ear  ea  roate.— Information  charging 
defendant  . 


I  time  and  place 
1  there  wilfully, 
nd    burglariously 


Ingin 
said   t 


:    that    offense    i 


rough   1 


t  crime  of  larc 


).  and  said  c< 


Cal.   623.  66  Pac.   : 


ted  either 
le,  and  there- 
,   Webblr,   138 


:    Allng    lator- 

ig  burglary  to 
have  been  committed  on  or  about  Novem- 
ber  24ih.  not  defective  In  falling  to  state 
that  offense  was  committed  before  tiling  of 
information,  though  such  Information  was 
nicd  on  November  SSth.  as  it  could  by  no 
poKsiblilty  be  taken  to  mean  a  date  subse- 
nu.ent  to  HilnE  of  information. — People  v. 
:>Illler,   187  Cal.  643.  648,  70  Pac.  785. 


III.    EVIDENCE— ADMISSIBILITY    AND 

SUFFICIENCY  OF. 
SS.  Brldesee— AdBtaatble.- Under  Infor- 
nation  charging  commission  of  burglary 
n  one  county,  evidence  that  burglary  was 
committed  in  another  county  and  goods 
>rouKht  into  first  county.  Is  not  admissible. 
-People  V.  Scott.  74  Cal.  94,  16  Pac.  384. 
Aa    to    adBiiaalhllltr    fa    evIdeBCe    at    mU 


.    39    J 


nlRht-tlme    or   day- time.— People   v.    Jeffer-  Cal.   346,    81    Pac.   716. 

son,  62  Cal.  453:  People  v.  Barnhart.  69  Cal.  ■!.     Same  —   Appearaace      of      defeBdant 

381.  383;   People  v.  Smith,   136  Cal.  207,  308.  when    tracks    leading    from    house    burglar- 

68  Pac.  70;.  Ised  and  his  shoes  were  compared,  or  whet) 
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Saau — CaavvrsHtlOBB  at  wllnraii  nlih 


waa  brought  before  prosecuting  witneas 
r  Idenli  flea  t ion.  is  admissible. — People  v. 
)well,  131  Cal.   39,  40.   65  Pac.   IZT. 

>d      la 

e  that 
p«rpe- 
offenae 


■■lOB     of     dFf 


Hsible. 


tendlQK 
tools  had  been  i 
n  of,  or  attempt 
charged,  and  t 
Ity  al  lime  burglary  was  committed. — Peo- 
ple V.  Winters,  !S  Cal.  BSB.  tSO;  People  ». 
Hope,  S2  Cal.  291,  2S5;  People  r.  McGilver, 
'ST  Cal.  55,  6S.  t  Am.  Cr.  Rep.  lOS,  T  Pac. 
49. 

An  ta  adxIsslbllltT  ot  b«nrlaT>B  tsoU, 
see  note,   I   Am.   St.   Rep.  39T. 

St.  Burglar's  tools  found  over  vault  In 
bank  were  admissible  In  evidence  where 
wilneBB  teatlfled  to  Ending  Implemonts  of 
similar  description  in  eicavatlon  over 
vault.— People  v.  Hope,   62   Cal.   391.   29E. 

84.  Exhibition  before  Jury  of  article 
necessary  to  show  working  of  burglar's 
tool  waa  not  error,  where  It  was  neces- 
aary  to  be  used  to  show  operation  of  such 
tool,  and  witness  waa  an  expert,  though 
such  Implement  was  not  offered  In  evi- 
dence.— People  v.   Hope,   S2   Cal.    291.    295. 

•a.     Bane— Sane— Bac  •(  kBTKlar's   tools 

eased  was  llvlag  ■vlawfally,  and  to  whom 
accused  telephoned  to  depoalt  the  bag  and 
contents  In  a  parcel  room,  are  properly 
admitted  in  evidence  on  a  trial  of  accused 
on  a  charge  of  burglary. — People  v.  Har- 
ris. —  Cal.  App.  —.  188  Pac.  66. 

HO.      Sane  —  Cftnvarlsoa    betneeB     tracks 
■Bd    i;haes.--Where    evidence    showed     that 
house    bur- 


tklrd    I 

nimslble  whcB. — In  a  prosecution  charging 
the  defendant  with  burglary,  the  person 
who  purchased  from  the  accused  the  prop- 
erty Blolen  at  the  time  of  the  burglary, 
raay  testify  to  a  conversation  he  held  with 
a  third  party.  In  the  presence  of  the  de- 
fendant,   touching   the   property   offered   for 

party  accompanied  the  defendant  at  the 
time  the  property  was  brought  and  offered 
for  sale.— People  v.  Majors,  —  Cal.  App.  — , 
190  Pac.  636. 

T*.  Sane— EsamlBatloB  of  wltaesa^Aa 
to  defeudanra  kaaeatr. — In  a  prosecution 
tor  burglary  a  question  propounded  to  a 
witness  as  to  bis  knowledge  of  defendant's 
honesty  and  Integrity  waa  too  general,  and 
did  not  purport  to  show  his  reputation  In 
the  community  In  which  he  lived. — People 
T.  Klempke,  19  Cal.  App.  672,  IZT  Pac.  6ES, 
citing  People  V.  Murphy,  146  Cal.  606,  80 
Pac.  709. 

71.  iBertnlaatlBc  BtatcneBts  —  Adnls. 
sloD  Of — HarntcBB  error.  nkeB. — In  a  prose- 
cution for  the  crime  of  burglary.  It  is 
error  to  admit  In  evidence  Incriminating 
statements  made  by  the  accuaed,  over  his 
objection,  without  a  showing  first  being 
made  that  the  same  were  voluntarily  made, 
but  il  Is  error,  without  prejudice,  where 
the  voluntary  character  thereof  Is  made  to 
appear  during  the  further  profjresa  of  the 
examination  of  the  wltneases  testltylne 
thereto. — People  v.  Clark,  18  Cal.  App.  735, 
163  Pac.  SBO. 

Beats  of  aceniied,  see  par.   63, 


led.  ti 


of  n 


1,  that 


^fendant    he    place 

lertsin    tracks     which     he    foui 

of    burelary,     and     that    shoi 


not  thoae  made  by  person  to  whom  Orat 
witness  referred  going  to  weight  of  evi- 
dence, and  not  to  Ita  competency.— People 
V.  Rowell,   131  Cal.   39,   40.   66   Pac,    127. 

07.  Sane — Cvadaet  of  dcteadaat. — Evi- 
dence that,  after  arrest,  defendanta,  on 
their  promise  to  return  In  morning,  were 
par.jled.  which  promiae  they  failed  to  keep, 
waa  admissible,  aa  circumstance  evincing 
consciousness  iit  guilt. — People  V.  Aahmead. 
lis  Cal,   EOS,   509.  60  Pac.   681. 
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See 

par. 

71,   this  nott 

Aa  to  ■ 

this  note. 


72.  Sane- Inleat.  proof  of- Rebuttal 
evldraee  exelDded,  error. — An  offer  by  the 
defendant  to  show,  aa  rebutting  proof  by 
the  prosecution  of  apparent  criminal  In- 
tent, thai  he  went  to  the  garage  alleged 
to  have  been  burglarised  with  a  compan- 
ion for  the  purpose  of  purchasing  property 
there,  which  auch  companion  said  he  owned 
and  had  a  right  Co  sell.  Is  competent  evi- 
dence on  behalf  of  the  defendant,  and  It  la 
error  for  the  trial  court  to  exclude  it  aa  In- 
competent, hearsay,  and  self-aervinB, — 
People  V.  Redman,  39  Cal.  App.  6B6,  179 
Pac.  72S. 

As  lo  proof  of  tclaaloaa  lateat.  sea  par, 
91.  thia  note. 

73.  Sane — Henorasdan— WItncaa  nay 
teftify    trom    wkrn. — In    a    prosecution    for 

sold  the  property  stolen  at  Che  time  of  Che 
burglary,  may  be  permitted  lo  testify  from 
a  memorandum  made  by  him  aC  the  lime 
of  the  sale,— People  v.  Majors.  —  Cal.  App, 
— .  190  Pac.  636. 

74.  Sane  —  OIkcr  offeasea.  —  Evidence 
that  accused,  at  time  of  arrest,  were  at- 
tempting to  break  Into  another  store,  a  day 
or  two  after  burglary  In  question,  admis- 
sible.— People  v.  HcOllver.  67  Cal.  66,  66,  S 
Am.  Cr.  Rep.  106,  7  Pac.  40, 
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As  ta  ■dMlulbllltr  of  cvMciiw  at  «1k«r 
oSanap*.  lo  prove  Utntltr  at  the  dctaadaBt, 

see  note  3  A.  L..  R.  1G4G. 

TE.  Evidence  that  Jewelry  was  stolen  on 
December  lath  Inadmissible  under  Indict- 
ment charslns  burKUry  or  other  articles 
to  have  been  committed  on  the  19th  of  No- 
vember.—People  V.  McNutt,  H  Cal,  11«,  117, 
28  Pac  «l. 


78,     timmt — Stalen 
lolen 


found  In  room»  occupied  by  appellant  is 
not  inadmissible  In  evidence  on  ground  that 
appellant's  rooms  were  connected  by  door 
with  room  occupied  by  other  persons,  who 
had  access  to  appellanfa  room,  objection 
KOlng  only  to  weight  and  not  to  admissl- 
bllity  o(  the  evidence, ^People  v.  Barker, 
1*4  Cal.  70B.  708,  78  Pac.  2S«. 

An  to  acre  paaseulaB  ot  atoIeB  tr«p*ttT 
mat  heiBB  ■■Blaleat  ta  vramnt  eoaTiattoB 
•I  barslarr.  see  par.  92,   this  note, 

Aa    to   rceeat    Buesplaliicd    va*a< 
Btalen    pravertri    see    pi 


103,    14S-14T, 


Ab  ta  ■dMlHlfcllltr  al  *Tl<ea«  tkat  one 
ekanced  nllh  barclarr-waa  la  possession  of 

property  not  Identined  as  part  ol  that 
stolen,  see  note  t  A.  L,.  R.  IflS. 

77.  Evidence  that  defendant  owned 
trunk  In  which  stolen  property  was  found. 
admlBslbls. — People  v.  Sears,  119  Cal,  287. 
26t,  El  Pac.  32S. 

TS.  Evidence  admissible  that  officers 
found  on  person  of  each  of  accused  arti- 
cles which  were  Identified  as  having  been 
taken  from  house  burglarized. — People  v. 
McGilver,  67  Cal,  EG.  ES.  6  Am.  Cr.  Rep,  106, 
7  Pac.  i». 

79.  Evidence  admissible,  tending  to  Iden- 
whlch  were  In  house  burgla 


!  fov 


9  fro 


lant 


Beaslaa  ot 


70  Cal,  193,  1S4.  Jl  Pac.  606. 

HO.  Sane — Saaai — EKeel  of 
Btolra  proiierly. — Where  goods  have  bt 
feloniously  taken  by  means  of  a  burgla 
and  they  are  Immedla 
after  found  In  the  pof 
who  gives  a  false  account  or  refuses  to 
give  any  account,  ot  the  manner  in  which 
he  came  into  the  posaesslon,  proof  of  such 
poBsesslon  and  guilty  conduct  Is  presump- 
tive evidence  not  only  that  he  stole  tha 
goods,  but  that  he  made  use  of  the  means 
by  which  access  to  them  was  obtained. — 
People  V.  Morrell,  28  Cal.  App,  7S9,  IGS  Pac. 
977. 

81.  This  doctrine  Is  unsound  on  prin- 
ciple, and  while  the  California  cases  are 
hopelessly  divided  upon  the  question,  the 
better  doctrine  and  the  latest  decision  la  to 
the   contrary. — 8es   par*.   14G-14T.   this   note. 


82.  While  the  mere  possession  of  stolen 
property  unexplained  by  the  defendant  Is 
not  of  Itself  and  standing  alone  sufficient  to 
Justify  a  conviction  of  burglary,  even  If  it 
Is  shown  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  that  by  some  one  the  al- 
leged burglary  was  committed,  yet  such 
possession   Is  a  clrcumetance   which,   taken 

dence,  may  be  considered  by  the  Jury  In  de- 
termining the  question  of  the  guilt  or  in- 
nocence of  a  defendant  so  charged. — People 
V.  Keko.  37  Cat.  App.  3GI.  149  Pac.  1002. 

85.  BTMeae*  aaaeleat — A*  to  mnrraUy. 
— Instances  In  which  the  evidence  held  suf- 
ficient to  support  verdict  of  guilty.— People 
V.  Lewis.  61  Cal.  3G8;  People  v.  Smith.  79 
Cal.  GE4,  GEG.  21  Psc,  9E2;  People  v.  Arthur. 
93  Cal.  536,  39  Pac.  12E;  People  v.  Sears.  119 
Cal.  367.  370.  El  Pac.  325;  People  v.  Qolds- 
worthy.  130  Cal.  800.  608.  62  Pac.  1074; 
People  V.  Brady.  8  Cal.  Unrep.  7ls,  6G  Pac. 
833.  834;  People  v.  Noon,  1  Cal.  App.  44.  81 
Pac.  748. 

84.  Where  evidence  was  sufficient  to  put 
question  of  defendant's  guilt  fairly  within 
province  of  Jury,  verdict  of  guilty  will  not 
be  disturbed. ^People  v.  Barker,  144  Cal. 
70E.  706,  78  Pac.  268. 

8G.  Verdict  will  not  be  set  aside  on  ap- 
peal tor  Insufficiency  of  evidence,  where 
trial  Judge  denied  defendant's  motion  for 
new  trial,  though  evidence  was  not  very 
strong  or  convincing.— People  v.  Wheatley, 
88  Cal.  114,  130,  28  Pac.  OE. 

86.  Where  there  was  some  evidence  to 
prove  commission  of  burglary,  verdict  ot 
attempt  to  commit  burglary  in  second  de- 
gree will  not  be  reversed  on  appeal,  though 
evidence  was  such  that  verdict  should  have 
been  set  aside  by  trial  Judge,  It  tending  to 
show  commission  ot  larceny  only. — People 
v.  Ixiwen,  109  Cal.  381,  383,  42  Pac,  ii. 

87.  SHHe — Ab  to  where  laaBfleleBt. — 
Coses  in  which  evidence  held  not  sufficient. 
—People  V.  Stevens,  68  Cal.  113,  HE.  8  Pac. 
712;  People  v.  Ah  Ping,   27  Cal.  490,  491. 

dcnce    that   any    of   witnesses    actually    saw 

have  seen  him  In  vicinity  of  premises  about 
lime  burglary  was  committed,  not  necKs- 
sary.- People  v.  Flynn,  73  Cal,  Ell.  B12.  T 
Am.  Cr.  Rep.  126,  IS  Pac.  103, 

85.  Saaie — Barglarr  la  flnt  degree — Saf- 
fleleney  at  proof. — Where  the  uncontra- 
dicted evidence  shows  that  the  burglary 
was  committed  In  the  evening  after  dark. 
a  verdict  of  conviction  Is  Sufficiently  sus- 
tained.— People  V,  Mendoia,  17  Cal.  App, 
lEO,  lis  Pac.  964. 

M.  Saaac — Carpaa  delletl,- Evidence  held 
sufficient  to  establish  corpus  delicti,  so  as 
to  Justify  admlaslons  of  statements  ot  ap- 
pellant that  he  took  stuff  because  he  was 
"hard  up," — People  v.  Harris.  114  Cal.  E7E. 
E76.  48  Pac.  802. 

Ab  ta  what  caandtntes  earpna  delicti,  see 
note,  78  Am,  Dec.  2G8. 
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n.     S«n« — Batrr    with    trlanlaBB    iBlent 

eatabllshed  by  fact  that  defendant,  wtio  had 
never  before  been  In  houae,  called  at  2 
o'clock  p.  m.  and  asked  for  mall,  and 
shortly  thereafter  left  the  houae.  and  the 
owner  of  a  trunk,  which  had  been  locked 
and  left  In  hall  at  3  a.  m.,  left  the  house  at 
9  p.  m.,  and  on  returning  at  10  p.  m.  found 
her  trunk  sons,  and  it  was  subsequently 
found  In  possession  of  defendant,  who  had 
broUKht  It  to  his  room  near  by  at  11  p.  m. 
—People  V.  King,    1  Cal.   App.    Hi.    «7    P«c. 


tt.  Sa^e  —  Mere  ponMaaloB  of  alolcB 
|iroii«r(T — Not  iiBaeleiit  to  wamnt  von- 
TictloB  of  ^wrtllmrr. — In  a  prosecution 
charging  burglary,  the  mere  poBscsslon  by 
the  accused  of  the  property  stolen  a  short 
time  after  the  burglary,  [s  not  sufllclent  to 
warrant  his  conviction  of  hairing  committed 
the  burglary;  but  such  poasesBlon.  in  con- 
nection with  his  sale  of  the  property  under 
a  false  name  for  a  grosaly  Inadequate  price, 
in  the  absence  of  any  adequate  explana- 
tion, is  A  circumatance  sufficient  to  sustain 
a  verdict  of  conviction,— People  v.  Majors, 
—  CaL  App.  — ,  190  Pac.  6S«. 


M.     SaiBC — Owncnktv  of 

dence  that  person  named  In  information  as 
owning  building  owned  building,  and  occu- 
pied flrat  door  as  banking-office,  and  rented 
second  and  third  floors  to  tenants,  supports 
information.— People  v.  Hope,  E3  Cal.  391, 
398. 

94.  Under  Information  charging  entry 
of  houae  of  H.  W..  evidence  by  O.  W.  that 
his  father  and  mother  owned  house  Is  suf- 
ficient proof  of  ownership.  Jury  having 
right  to  presume  that  Q.  W.'s  father  was 
also  H.  W.,  It  not  appearing  that  he  was 
not  H.  W.— People  v.  McOllver.  «7  CaL  56, 
Se,  e  Am.  Cr.  Rep.  lOfl,  T  Pac.  49. 

M.  SsHe  —  Reecnt  ■■ezpIafHctf  poaack 
■i«s  of  aMleM  propen7,  the  fruit*  of  bur- 
glary, is  a  circumstance  tending  to  show 
guilt.— People  V.  Hannon,  SE  Cal.  ST4,  24 
Pac.  TOS;  People  v.  Abbott,  101  Cal.  84E,  «4T, 
St  Pac.  12»;  People  v,  Neber,  12S  Cal.  GEO, 
5«,  G8  Pac  ISS;  People  v.  Brady,  S  Cal. 
Unrep.  719,  «5  Pac.  SIS.  814;  People  v.  BoKcr, 
I3T  Cal.  SS2,  G63.  TO  Pac.  «T1;  People  v. 
L,Bng,  14S  Cal.  481,  484,  T«  Pac.  Sit. 

property,  see  note  I  Am.  8t.  Rep.  SIT. 

Aa  to  prcaa^pttvn  froiB  poaseaBion  of  re- 
eotly  ■(«■«■  prsperty,  sea  note  10  Am.  Or. 
Rep.  1S9. 

96.  But  Is  not  sufficient,  alone,  to  Justify 
conviction.— People  t.  Abbott,  101  Cal.  845, 
S47,  S8  Pac.  139;  People  v.  Ashmead,  118 
Cal.  608,  BIO,  BO  Pac.  881;  People  v.  Neber. 
13G  Cal.  GtO,  E(l,  58  Pac.  IS):  People  v. 
Boxer,  137  Cal.  511,  Et4,  TO  Pac  (71;  People 


V.  Lang,  143  Cal.  4S3,  484.  T6  Pac.  3S2; 
People  V.  Hannon.  8E  Cal.  ST4,  it  Pac.  708. 
97.  That,  subsequent  to  commission  of 
burglary,  accused  received  fruits  of  crime 
into  their  possession,  can  not  be  said  to  be 
circumstance  tending  to  show  their  guilt 
of  crime  of  burglary. — People  v.  Boxer,  1ST 
Cal.  563,   508,  70  Pac.   ETl. 

by  defendant  Is  not  BUtncient  evidence  upon 
which  to  Justify  an  "Inference  of  guilt." — 
People  V.  Boxer,  187  Cal.  583,  564,  70  Pac. 
671. 

See,  also,  par.  91,  this  note, 

99.  When  taken  In  connection  with  other 
evidence.  It  may  be  sufficient  to  satisfy 
minds  of  Jurors  of  guilt  of  accused. — People 
V.  Hannon,  85  Cal.  374,  24   Pac.  394. 

100.  The  Jury  should  consider  all  circum- 

Ity  of  place  whore  found  and  place  of 
alleged  burglary,  lapse  of  time  since  prop- 
erty was  taken,  character  and  nature  of 
property  taken,  and  whether  property  was 
concealed,  whether  purpose  was  denied  and 
possession  admitted,  and  demeanor  and 
character  of  accused. — People  v.  Brady,  6 
Cal.  Unrep.  719,  85  Pac.  823,  834. 

101.  Thus  possession  of  an  overcoat, 
pawning  it,  and  signing  flctltlous  name  at 
loan-office,  and  denying  the  signature  on 
books  at  loan-office,  are  facta  which  suffi- 
ciently Justify  inference  of  guilt.— People 
V.  L,ang,   143  Cal.  483.  484,   78  Pac.  332. 

102.  Evidence  of  recent  possession  of 
stolen  property  by  defendant,  together  with 

rounding  transaction,  held  sufficient  to  war- 
rant verdict  of  guilty. ^People  v.  Flynn.  T3 
Cal.  eil,  7  Am.  Cr.  Rep.  118,  15  Pac.  103; 
People  V.  Smith,  86  Cal.  238,  340.  14  Pac.  988. 

lOS.  Proof  that  burglary  had  been  com- 
mitted and  large  number  of  watches  and 
other  things  subsequently  found  in  posses- 
sion of  defendant  were  stolen,  held  suffi- 
cient to  connect  defendant  with  burglary 
charged.— People  V.  Sansome,  98  Cal.  2JS, 
241,  3S  Pac.  203. 

IIM.     Burnt — Sltaation    of    balldlUK — SoM- 


ot    pro 


— Wher 


the 


if  the  building  ai 
"l<emoyne  street  and  Marcom  avenue"  in 
Los  Angeles,  and  there  is  no  proof  that 
there  was  more  than  one  building  so  lo- 
cated, the  description  of  the  location  Is 
BUfDcient,  and  proof  of  ownership  Is  un- 
necessary. The  ownership  is  Iramaterial. 
and  the  averment  thereof  surplusage. — 
People  T.  Mendoia,  17  Cal.  App.  158,  IIB 
Pac.  964. 

MI6.  Samr—TlHr — A«  to  ccBerallr.— EvI - 
dence  that  breaking  and  larceny  must  have 
occurred  between  hours  of  eight  on  one 
evening  and  the  same  hour  on  next  morn- 
ing, and  on  such  morning  sun  rose  at  7:26, 
and  there  was  no  proof  that  crime  was 
committed  In  thirty-flve  minutes  that-Inter- 
vened from  that  time  until  proprietor  dis- 
covered burglary  had  been  committed,  held 
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BURIclent  to  establish  that  offense  wbb  com- 
mitted in  niKht'time. — People  v.  Stevens.  68 
Cal.  113,  lis.  S  Psc.  712. 

lOS.  Proof  that  when  family  awoke  at 
5:30  o'clor^k  In  the  morntoK  they  founil  the 
house  had  been  entered  during  the  night, 
and    various    articles    stolen     therefrom,     la 


rat    degree. 

when 

,  commuted 

.—People  V. 

Lowrle.   4 

Cal. 

App. 

137,  87  Pao, 

.  t6Z. 

entry  on  different  day 

and 

in  different  roon 
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I  in- 

Klary  will  n. 
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sn.— People 

V.  Barnes,   t 

a  Cal.   681. 
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..—Where 

the 

evlde 

■nee,  without  contradlcti 

>ntry    Into    1 

;he   building 

was  made 

"in 

the    evening   son 

clear 

ly    Hufflcienl 

:   to    ]ustlf)' 

the    conclu 

that 

the  offense 

wttB  committed   after 

sun- 

ind  Id  the  "night-time,"  as  defined  In 
ind  section  3flO,  Political  Code— People 
endoza,  IT  Cal.  App.  IBS.  118  Pac.   »61. 


109.     Su 


r   at   t 


Where  the  evidence  ahows  that  the 
glary  was  committed  between  five  o'cio 
p.  m.  of  the  afternoon  and  seven  o'cio 
a.  m„  the  following  morning,  and  there 
evidence  from  which  It  Is  almost  neccssa 
to  Infer  that  It  was  not  committed  durl 
the  short  period  between  Ave  o'clock  p. 
and  sunset,  and  the  few  mini 


,,  the 


t   de- 


of   guilty   of   burglary    Ir 
gree    Is    auatalned, — People    v.    Schafer.    181 
Cat,  ST9,  119  Pac.  BIO. 

ilO.  Sane— VesBe,  proof  of. — Proof  that 
bouse  in  which  burglary  was  committed 
was  of  certain  number  of  certain  street  la 
BUfflclent  proof  of  Tenue, — People  v.  Mc- 
Qregar.  8»  Cal.  140,  it  Pac,  97;  People  v. 
Ellsworth,  S3  Cal.  GR4,  696.  IS  Pac.  S04. 

Aa  to  venae  of  frelsk<-«Br  ea  ronte,  see 
par.  e»,  this  note. 

111.  Varlancr — DeiKripttoB  of  bnlldlB*. 
-Under    Indictment    charging    burg:!! 


lulldint 


situa 


:rlaln    r 


32 


lal. 


r  S2" 
Itled   in 


criptior 


property  being  aulllclent  without  such 
number. — People  v.  Kelso,  142  Cal.  336,  Hi, 
75  Pac.  904, 

Aa  !•  vaiiaaee  bctweea  allcKattoa  la  lB> 
dlctmeat  for  banclarr  aad  proof  at  the 
trial    on    the    subject    of   ownership    of    the 


coods,  I 
113.     Varlanc 


I.   Cas,   1 


tl2C.  1 


describing  properly  a 
street,    identity    of    Y 


and     information 
it  certain  "house," 

be  log   presumed 


77  Pac 
113. 


1  Cal.  361,  362, 
t  building  alleged  t 


Proof  that 
entered  was  mile  and  a  half  from 
village  In  which  information  alleged  It  to 
be  doea  not  constitute  fatal  variance,  such 
allegation  not  being  Important  tor  its  Iden- 
IlllcBllon.  and  hence  it  was  surplusage, 
proof  of  allegation  In  county  alone  being 
necessary. — People  v.  Oelger,  116  Cal.  440, 
442,  48  Pac.  339. 

Proof  of  entry  into  cellar  does  not  consti- 
tute variance,  under  Indictment  alleging  en- 
try Into  basement  room,  where  difference 
between  cellar  and  basement  room  Is  very 
Blight,  and  evidence  Justined  finding  entry 
was  In  basement  room  as  alleged. — People 
V,  Qoldsworthy,  130  Cal.  600.  GOS.  G3  Pac. 
1074. 


that  defendant  e 
t  gram 


Lored  b 


llding  with 
'  larceny  is 

it    or   Infor- 


only   necessary  under  1 

mlt    grand    aati    petty    larceny. — People    v. 
Hall.  94  Cal.  595,  697,  30  Pac.  7. 

lie     Sane  —  Onaeraklp     of     prapcrly. — 

Proof   that   house   entered    was    property    of 


Inforn 
White 


nstltu 


:    fro 


atlon  charging  entry  of  house  prop- 

IIB  Cal.  17,  18,  47  Pac.  771. 
117.  L'nder  information  charging  entry 
of  railroad  car  owned  and  operated  by 
Southern  Pacific  Company,  proof  that  entry 
was  made  in  car  marked  "O,  S.  li.,"  and 
property  of  Oregon  Short  Une  Railway 
Company,  and  that  this  company  Is  distinct 
from  Southern  Paclllc  Company,  constitutes 
fatal   variance. — People   v.   Webber,   138  Cal. 


146,   1 


1039. 


Where  evidence  shows  that  store  alleged  to 
have  been  entered  was  owned  by  partner- 
nershlp,  one  of  whom  was  person  whom  In- 
formation alleged  to  be  owner,  there  was 
not  fatal  variance,  it  appearing  Chat  prop- 
erty was  otherwise  Identified  as  that 
averred  In  Information. — People  v.  Ed- 
wards. 69  Cal.  369,  361. 

119.  Proof  that  person  whose  building 
was  alleged  to  have  been  entered  was 
Jointly  Intereeted  in  such  building  wUh  an- 
other, where  it  does  not  appear  that  there 
was  any  other  building  which  would  cor- 
respond to  description  In  Information,  is  not 
material  variance  from  Information. — Peo- 
ple V.  BItancourt.  74  Cal.  133,  190.  16  Pac. 
7*4,  citing  People  v.  Edwards.  69  Cal,  359. 

13*,     Sane — Sarelfle  alleral 


irtlru 


— Wher 


Indict 


the  burgi 

of  the  building,  the  evidence  must  show 
that  the  building  burglarized  was  located 
at  the  place  parilcularlied,  or  the  building 
belonged   to   the   person   designated   as   the 
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BUKOLARY— tlfSTBUCnONS  TO  JUKY. 


vise  It  wUl  be  open  to  the  ob- 
jection of  variance.— People  v.  Redman.  Z» 
Cal.  App.  566.  ITR  Pac.  T2S. 

121.  But  where  there  la  a  variance  be- 
tween the  evidence  and  [he  charge  aa  to 
the  location  of  the  place  In  the  county  at 
which  the  burglary  la  charged  to  have  oc- 
curred, and  the  uncertainty  la  cured  by  the 
(eatimony  of  the  defendant,  to  objection  of 
variance  will  not  be  entertained. — People  t. 
Redman,   3S  Cal.   App.  EGG,  1T»  Pac.  ^S6. 

IV.     INSTRUCTIONS  TO  JURY, 

122.  Aa  to  atfCHpt  «a  ateal  nklle  l> 
bnlMIn*. — Instruction  that  fact  that  person 
attempts  to  steal  while  In  building  la  not 
■ufflcient.  without  other  clrcumstancea 
proved,  to  cast  on  him  burden  of  proving 
himself  not  guilty  of  burglary.  Improperly 
refused,  especially  where  entry  is  In  store 
during  bualnesa  hours. — People  v.  Barry. 
»i  Cal.   481,   484,   £»   Pac.   lOSS. 

123.  Where  evidence  ahowed  that  ticket- 
office  which  it  waa  chargred  that  defendant 
entered  waa  entered  by  way  of  waiting- 
room,  It  was  not  error  to  refuse  charge 
that  if  defendant  conceived  purpose  to 
steal  after  he  entered  waiting-room,  they 
should  find  him  not  guilty,  since  if  that 
room  waa  in  house,  and  house  was  a  build- 
ing, felonious  entry  into  room  was  leloni- 
oua  entry  Into  building. — People  v.  Toung. 
65  Cal.  22G,  2  Pac.  812. 

124.  Instruction  that  If  ticket-ofllce  was 
room  or  apartment,  and  defendant  entered 
It  with  felonious  Intent.  Jury  should  find 
him  guilty,  correct. — People  t.  Toung,  86 
Cal.   226,  22C,  t   Pac.  813. 

125.  Aa  to  bBrslary  Ib  flrmt  decree,  and 
stating  that  the  defendant  waa  to  be  con- 
victed. If  at  all,  of  burglary  In  the  first 
degree.  Is  not  prejudicial  to  the  defendant 
where  the  evidence,  without  a  possibility  of 
of  contradiction,  shows  that  the  offense  was 
committed  In  the  night-time. — People  T. 
Howard.   39   Cal.   App,    21G.   ITS   Pac.    S6G 

jaa.  Sane — liutnietioia  ta  Bot  prejadlclal 
which  deflnes  burglary  In  the  language  of 
the  above  section,  where  the  Information 
charges  an  intent  to  commit  larceny  only, 
and  there  la  no  evidence  tending  to  show  an 
intent  to  commit  any  other  felony. — ^People 
T.  Cota,  —  Cal.  App.  — ,  ISO  Pac.  472. 

12T.  Aa  to  barilarr  la  ■eeond  degree.  In 
a  prosecution  cbarginK  burglary  In  the  first 
degree,  that  the  Jury,  It  they  find  him  guilty 
at  all.  can  not  find  the  defendant  guilty  of 
second  degree  burglary,  where  otherwise 
unobjectionable,  can  not  be  assailed. — Peo- 
ple V.  Cola.  —  Cal.  App.  — ,  ISO  Pac.  173. 

128,     Aa    ta    eoiuvlFaey— Thai    tkrre    waa 

another,  la  a  violation  of  the  provisions  of 
the  constitution,  article  VI,  section  19.— Peo- 
ple v.  King,  4  Cal.  App.  213,  87   Pac.  400. 

12D.  Aa  to  tateat  va  eatir* — Instruction 
(hat  In  order  to  find  defendant  guilty.  Jury 
must  be  satisfied  that  defendant  entered 
building  with  Intent  then  and  there  to  com- 


entered 

house  with  Intent  to  commit  grand  or  petty 
larceny,  or  any  felony,  tbey  should  find  him 
guilty,  erroneous,  under  Information  charg- 
ing him  with  entering  with  Intent  to  com- 
mit larceny, — People  v.  Uulkey,  tS  Cal. 
BOl,  4   Pac.  607. 

131.  InatructlOD  that  defendant  could  not 
be  convicted  unless  he  entered  building 
with  Intent  to  commit  some  felony,  prop- 
erly refused. — People  v.  Young,  OS  Cal.  226, 


226,   : 


..  813. 


132.  Instruction  that  In  every  crime 
there  must  exist  union  of  act  and  intent, 
or  criminal  negllsence.  held  not  prejudi- 
cial error,  where  court  afterwards  In- 
structed Jury  that,  to  find  defendant  guilty, 
they  must -And  that  he  entered  house  with 
intent  to  commit  larceny.— People  v.  Win- 
ters, 93  Cal.  277,  281,  23  Pac.  »4S. 

■S3.  Sane — Aa  to  preanmptlen  of  aalaw- 
2b1  lateBt. — Instruction  that  unlawful  act 
will  be  presumed  to  have  been  done  with 
unlawful  Intent,  in  view  of  Instruction  stat- 
ing that  entry  Into  building,  of  Itself,  does 
not  make  him  guilty  of  burglary,  and  fact 
that  person  steals  while  in  building  does 
not  cast  upon  him  burden  of  proving  him- 
self not  guilty  of  crime  of  burglary,  held 
not  erroneous  aa  authoriilng  Jury  to  Infer 
that  act  of  stealing  while  In  building 
created  presumpUon  as  to  his  Intent  In  en- 
terlne  building.- People  v.  Kennedy.  66 
Cal.  201,  302. 

)S4.  Aa  ta  latoxleatlOB  of  defeaCaat — 
Instruction  that  Jury  could  consider  evi- 
dence o(  Intoxication  of  defendant  only 
for  purpose  of  determining  degree  of  crime, 
erroneous,  where  evidence  showed  without 
conflict  that  burglary  was  committed  In 
night-time.— People  v.  Phelan,  93  Cal.  Ill, 
113.  28  Pac.  866. 

■  as.  As  to  moral  ecrtalatr  reqalalte  to 
eoBTletloB. — An  Inatructlon  to  a  Jury,  In  a 
trial  on  a  charge  of  burglary,  that  they 
can  not  convict  the  defendant  unless  the 
evidence  aatlsfies  them  to  a  moral  certainty 
and  beyond  a  reasonable  doubt  Is  not  as- 
sailable.— People  V.  Cota,  —  Cal.  App. — , 
190  Pac.  473. 

IM.  Aa  to  Btgkt-tiHe  belag  the  tiae  bc- 
tnrr-m  •Vnnaet  aad  ■DBrlac." — The  legisla- 
ture in  this  section  baa  defined  the  meaning 
of  the  term  "'night- time"  aa  uaed  In  con- 
nection with  the  commlaslon  of  the  crime 
of     burglary     and     a     trial     court     remains 

i-lctly   within  Ita  power   and   authority   In 


the    I 


r    of    i 


.    ]ur> 


I    It 


declares  that  as  a  matter  of  law  the  "night- 
time" aa  it  is  employed  in  this  section  means 
the  period  between  sunset  and  sunriae. — 
People  V.  Higglns,  9  Cal.  App.  287.  J70,  98 
Pac.  eS3. 

1S7.     Aa  to   theft  by  aaolhcr. — There    t 
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ivldet 
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BLRGLARY— INSTKUCTIONS  TO  JLHV. 


thereof  by  defendant  a  short  time  after  the 
theft  proved,  an  Instruction  to  effect  that 
Jury  shall  find  for  defendant,  unless  evi- 
dence excludes  hypothesis  that  he  received 
the  property  shortly  after  Its  theft  by  an- 
other, IB  properly  refuaed.— People  r.  King, 
i  Cal.  App.  21S,  87  Pac.   400. 

ISS.  GItIbc  dcflBltlaa  of  brnvlarr  aa  laid 
down  in  the  section  Is  not  erroneous. — Peo- 
ple V.  TouQK,  6S  Cal.  Sti,  £18,  t   Pac.  SIX. 

■■Hade   ■■  dcSnl- 


130.     Sbhc— F-alli 

lloD  "Mine,"  etc. — The  failure  of  the  court 
to  Include  In  his  Instructions  the  words 
added  by  amendment  "mine  or  any  unaer- 
ground    portion    thereof"    In    deHnlng    the 

offense,  was  not  prejudicial  error  where  the 
defendant  was  not  charRed  with  entcriner 
a  mine  or  portion  thereof. — People  v.  Mor- 
rell,   S8  Cal.   App.   729,   16S   Pac.   97Y. 


Larecay  and  r 


inder 


charglnB  attempt  to  enter  house  with  In- 
refuse  instruction  that  defendant  could  not 
be  convicted  If  he  entered  with  Intent  to 
commit  robbery. — People  v.  Crowley,  100 
Cal.  *78,  *7S,  te  Pac.   84. 

141.  Ownerahl*  ot  property. — Instruction 
that  two  thines  must  be  found  In  order  to 
convict  defendant  of  burglary, — his  entry 
into  building,  and  intent  to  commit  lar- 
ceny,— Is  not  erroneous,  tn  falling-  to  In- 
struct as  to  ownership  of  building,  where 
court  had  afterwards  instructed  Jury  that 
they  must  And  ownership  of  building  as  aet 
forth  in  Information.— People  v.  Wheatiey. 
88  Cal.  114,   180,  30  Pac.  9S. 

143.  Paaaeaaloa  af  atolea  pr«pertr. — In- 
struction that  mere  fact  that  person  Is 
found  In  possession  of  property  recently 
stolen.  If  such  be  the  fact,  and  eotabUshed 
hy  oviflence  beyond  reasonable  doubt,  is 
not.  In  and  of  Itself,  sufflclenc  to  warrant 
conviction  of  party,  either  of  larceny  or 
burglary,  is  rot  erroneous  in  assuming 
that  stolen  property  was  found  In  posaes- 
■ion  of  defendant.— People  v.  Neber,  125 
Cat.  S60,   ESI,  G8  Pac.   113. 

1*3,  Where  evidence  showed  that  de- 
fendants were  seen  carrying  Chinese  trunk, 
and     that    afterwards     trunk    belonKing    to 

tance  from  place  of  alleged  burglary,  hut 
none  of  property  was  found  In  possession 
of  defendants,  and  they  denied  having:  had 
possession  of  It,  an  Instruction  as  to  effect 
of  recent  possession  of  stolen  property  was 
erroneous. — People  v.  Abbott,  4  Cal.  Unrep. 
278.   34   Pac.   600. 

144.  Instruction  assuming  that  defend- 
ants received  Into  their  poBsesslon  stolen 
property  shortly  after  being  stolen  was 
circumstance  tending  to  show  guilt,  was 
erroneous,  as  It  assumes  that  defendants 
may  have  received  the  stolen  property  into 
their  possession  after  burglary  was  com- 
mitted by  other  parties. — People  t.  Boner, 
187  Cal.  B62,  6S3.  70  Pac.  071. 


Hpttaa     arlalac 


>    the    Jury    that    "where    goods    1 


,    false 


I    possession    < 
of    the   mann 


In  which 
to  the  possession,  proof  of  such 
possession  and  guilty  conduct  Is  presump* 
tlve  evidence,  not  only  that  he  stole  the 
goods,  but  that  he  made  use  of  the  means 
by  which  access  to  them  was  obtained," 
said  to  state  the  law  correctly —People  v. 
L^ns,  142  Cal.  4S1,  TB  Pac.  232;  People  v. 
Morrell.   28   Cal.   App.   729,    1G3   Pac.   977. 

See,  also,  para.  70-81,  SI,  IS-IDS,  thia  note. 

140.  This  doctrine  does  not  go  un- 
challenged, and  not  without  abundant  rea- 
son on  fundamental  principles,  in  other 
California  cases.  Of  a  similar  instruction, 
making  the  failure  to  explain  the  posses- 
sion of  stolen  property  a  circumstance  tend- 
ing to  show  the  crime  of  burglary,  the 
court  said:  "We  deem  It  unsound,  aa  de- 
claring a  principle  of  criminal  law.  As  al- 
ready stated,  the  defendant!  were  upon 
trial,  charged  with  burglary,  and  that  being 
the  case,  the  mere  fact  It  it  be  a  fact,  that 
subsequently  to  the  burglary  they  received 
the  fruits  of  the  crime  into  their  possession, 
can  not  be  said  to  be  a  circumstance  tend- 
ing to  ahow  their  guilt  of  the  crime  of  bur- 
glary. .  .  .  This  Instruction  assumes  that 
the  defendants  may  have  received  the 
stolen  property  Into  their  possession  after 
the  burglary  was  committed  by  other 
parties.  It  is  evident  that  nothing  which 
these  defendants  could  do  in  any  way  of 
accepting  and  holding  the  possession  of  the 
stolen  property  after  the  burglary  had  been 
committed  would  tend  to  prove  them  guilty 
of  the  crime  of  burglary." — People  v.  Boxer, 
137  Cal.  E02,  70  Pac.  871. 

14T.  A  more  recent  case,  considering  the 
identical  Instruction,  says:  "There  can 
hardly  be  any  doubt  that  the  instruction 
does  not  contain  a  correct  statement  of  any 
rule  of  law  applicable  to  criminal  cases. 
...  If,  by  said  instruction,  the  court  in- 
tended .  .  .  that  the  law  Is  that  the  unex- 
plained possession  of  goods,  shown  to  have 
been  stolen  from  a  building  burglariously 
entered  for  that  purpose.  Is  conclusive  evi- 
dence of  the  guilt  of  the  defendant  of  the 
crime  of  burglary,  or  that  he  Is  guilty  of 
having  stolen  the  goods,  then  clearly  It  Is 
obnoxious  to  the  objection  that  It  involves 
an  instruction  upon  questions  of  fact,  and 
ently  an  invasion  of  the  consti- 
function  of  the  Jury,  and  the  fur- 
ther objection  that  there  Is  no  such  pre- 
sumption of  law,  ...  In  other  words,  such 
possession,  unexplained,  merely  affords.  If 
anything  at  all,  a  very  remote  Inference  of 
guilt,  and  whether  such  Inference  may 
acquire  any  probative  significance  or  evi- 
dentiary value.  In  the  establishment  of  (be 
guilt  of  the  accused,  must  depend  upon  the 
character    or   nature    of    the    incriminatory 
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clrcumstancea.  If  any  &re  shown."  A>  there 
WHS  but  allKht  evidence  ol  guilt,  the  In- 
struction was  held  to  be  prejudicial  error 
and  the  case  reversed  therefor. — People  v. 
Nichols.  39  Cal.  App.  29,   ITT  Pac.   861. 

148.  RefBual  at  apeelle  eharKr,  already 
covered  by  general  charfte.  as   to  desfea  of 

be  proved,  and  that  they  must  point  con- 
clusively to  defendant's  guilt,  not  error. — 
People  v.  Fernandea,  3  Cal.  App.  SSB,  SE  Pac. 
g9». 

I4».  "Stale"  and  "ateallas"  aaed  laatead 
ot  "laFceBr**  —  Nat  erraaeoaa. — Instruction 
that  It  defendant  entered  barn  with  Inten- 
tion ot  stealing'  bay.  offense  of  burglary 
would  be  complete,  whether  he  actually 
stole  hay  or  not,  not  erroneous.  In  uaInK 
vrords  "stealing"  and  "stole."  Instead  of 
•■larceny":  for  If  he  entered  with  Intention 
oC  stealing  hay,  he  entered  with  Intention 
to  commit  grand  or  petty  larceny.— People 
V.  Urquldas,  RS  Cal.  239,  940,   31  Pac.  6i. 

ISO.  TiHe,— Where  evidence  shows  that 
burglary,  If  committed  at  all,  was  com' 
muted  In  night-time,  an  Inatrucdon  that 
If  Jury  found  defendant  guilty  of  crime 
charged,  which  was  burglary,  they  should 
And  him  guilty  of  burglary  In  Aral  degree, 
was  not  erroneous.  It  not  being  Injurloua 
to  defendant.— People  v.  Kruger,  100  Cal. 
623.   E24.  as  Pac  89. 

lEl.  Instruction  that  It  defendants  took 
property  between  sunset  and  sunrise,  they 
committed  burglary  In  flrst  degree.  Is  er- 
IIS,  In  that  Jury  must  have  understood 


from  It  that  if  defendants  entered  house 
between  Bunaet  and  aunrise  and  stole  pro|i- 
erty,  they  committed  burglary  In  flrst  de- 
gree, such  presumption  being  bare  possi- 
bility.—People  V.  Caaey,  SB  Cal.  360,  86S,  S 
Am.  Cr.  Rep.   31S,  3  Pac.  874. 


lU.     Verdict — Aa    "■allty    of    barKOiarr" 

is  not  fatally  defective,  such  erroneous 
spelling  being  merely  clerical  error,  which 
win  be  disregarded, — People  v.  Brady.  8 
Cal.  Unrep.  TIS,  ti  Pac.   823,   821. 

1S3.  BaiBC — BarBiary  la  liat  dcKTee — 
OetrrKlB atlas  of  trial  eoart  an  la  praaitr. 
—The  determination  of  the  trial  court  as  to 
the  penalty  to  be  adjudged  on  conviction  ut 
a  public  offense  is  concluaive  upon  the  ap- 
pellate court  provided  the  penalty  adjudgej 
la  one  authorized  by  the  atatutes  of  the 
state:  and  a  penalty  of  ten  years'  Imprison- 
ment for  burglary  In  the  flrst  degree  la  so 
authorized,  and  la  beyond  review  by  the 
supreme  court.— People  V.  SchaCer,  161  Cal. 
880,  119  Pac.  910. 

I(M.  Saaic — Vadcr  laformatloa  charslBK 
barKlary  eaaimittr*  la  oae  eanaly  aad 
■aoda  were  carried  la  to  aaotker,  general 
verdict  Imported  conviction  of  offense 
charged  as  committed  In  flrat  county,  and 
it  was  not  necessary  for  verdict  to  specify 
ere    taken    by    defendant    I 


other 


Eclfy, 


§480,  BUBGLABT,  FIKST  AND  SECOND  DE0KBE8.  Every  burglary 
committed  in  the  night-time  is  burglary  of  the  first  degree,  and  every  burglary 
committed  in  the  day-time  is  burglary  of  the  second  degree. 

History:  Enacted  February  It,  1872,  touoded  on  9  68  Criminal  Prac- 
tice Act  (SUU.  18S0,  p.  235),  aa  amended  April  21,  1858,  State.  1858. 
p.  208.  and  as  orlglnallf  enacted  provided  tor  punishment  for  burglary; 
amended  aa  above  February  9,  1876,  Code  Amdts.  1875^  p.  112. 

FIRST  AND  SECOND  DEQBEB  BUB- 
GLABT. 

1.  Fint  degree. 

2.  Second  degree. 

8.  Sentence — Without  detennining  degieei 
4.  Verdict — Must  flad  degree. 

5, 6.  Same — Of  guilt;  in  second  degree. 

7.  Sams  —  Under    charge    of    burglary    in 
night-time. 


1.  Flrat  aegne. — laatraetlaB  in  language 
of  statute  correct. — People  v.  Barnhart.  89 
Cal.  381,  895;  People  t.  Perry,  144  CaL  T4g, 
7G4,  78  Pac.  ZI4. 

2.  Sceva4  deince— Barslarr  Is  dar-tlaie, 
— If  burglary  was  committed  In  day-time, 
it  was  burglary  la  second  degree. — People 
T.  Barnhart,  E9  Cal.  881,  t8E. 

S.  ScateBea  —  mtkaat  aetenBlntaiE  de- 
vvre. — Sentence  on  plea  of  guilty  under 
chnrge   of  burglary.  geDsrally,  without  de- 


4E4. 

4.  Verilet— Maet  flad  AeBree  of  burglary 
Of  which  accused  is  found  guilty.— People 
T.  Travers,  78  Cal.  E80,  GSl,  15  Pac.  293; 
People  V.  Jochinsky,  lOE  Cal.  838.  642,  3» 
Pac.  107T. 

5.  Same — Of  KVllty  at  barglary  la  aepoad 
desrce,  under  evidence  Justltylng  verdict  of 
guilty  of  burglary  In  flrat  degree,  will  not 
be  aet  aside.  It  not  being  Injurious  to 
accused. — People  v.  Barnhart.  SO  Cal.  381, 
384;  People  v.  Maroney,  109  Cal.  2T7,  178, 
41  Pac.  1007. 

6.  It  does  not  follow  that  verdict  found 
was  not  supported  by  evidence,  or  that 
same  should  tie  set  aside. — People  t.  Barn- 
hart. 89  Cal.  381,  384. 
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comminaion  of  burslarr  In  the  night-tLma, 
a  verdict  o(  guilty  of  burglary  In  |ho  Bec- 
ond  deKree,  which  Implies  an  entry  In  tha 
day-time,  la  a,  nullity. — People  v.  Smith, 
136  Cal.  907.  SOS.  OS  Pac.  IBS.  citing  People 
V.  Arnett,  120  Cal.  30$,  El  Pac.  930.  See  Ga. 
Wllllami  V.  State,  46  Ga.  312.     Kaa.  State  V. 


Behee,  17  Kan.  *l)2.  Hana.  Commonwealtl 
V.  Mct-BUKhlln,  66  Mass.  (It  Cuah.)  608.  Mo 
SUte  V.  Alexander,  86  Mo.  131.  Tci,  Carr  y 
State,  19  Tex.  App.  035.  53  Am.  Rep.  396 
Bravo  t.  State,  20  Tex.  App.  103:  Quynea  * 
State.  ZE  Tex.  App.   584,   i  8.  W.  607. 


§461.  PUNISHMENT  OF  BTTRGLAST.  Burglary  of  the  first  degree  is 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  fifteen  years.  Burglary  of  the  second  degree  is  punishable  by  im- 
prisonment  in  the  state  prison  for  not  more  than  five  years. 

HiBtory:  E^nacted  February  14,  1872,  (ounded  on  !  137  Criminal  Prac- 
tice Act  1850,  StatB.  IS&O,  p.  246,  and  as  originally  enacted  defined 
"bousebreaklng" ;  amended  as  above,  proTidlng  puniehment  for  burg- 
lary, February  9, 1876,  Code  Amdts.  1875-8,  p.  112. 

•In  Ts 


PUNISHMENT  FOB  BUEOLAKT. 

1.  ImpriBonment  for  eight  years. 

2.  Second  degree  boTglary  found  by  jury- 
S.  Sentenee — For    first    degree    burglary — 

lode  finite   as   to   term — Irregular   but 
not  void. 
4-  6.  Same — To  ten  years '  impriaonnieat. 

7.  Same — To  fifteen  yean'  impiisonment. 

A*  lo  ladetmlnste  acB<e>ce  being  re- 
quired. Bee  }  IIOS,  post. 

1.  IIBrrlwiB^ciit  far  tena  at  elskt  r*"* 
IB  authorized,  on  conviction  lor  burglary, 
where  defendant  had  been  previously  con- 
victed of  burglary  and  petty  larceny. — Peo- 
ple V.  Wheatley,  88  Cal.  114.  130,  20  Pac.  »B. 

3.  Seeona  drcrec  hnnclary  tummt  kr  Ike 
Jary,  an  indeterminate  sentence,  under 
section  1100.  post.  Is  not  authorized. — Peo- 
ple V.  Hendose.  ITS  Cal.  EOS.  173  Pac.  >»8. 

3.      SeBt*>ee— ^or  flnt  tlrirree  ImrBlary — 
ladelatte     ■■    to     teraa — IrrcKOlar    bat    >•( 
I   the   law   In   force   requires   the 


be   for  a  deflnlts   term.- 
SUva,  SS  Cal,  App.  9S,  176  Pac.  481. 

4.  Saac  —  To  lea  yeara*  iHprliMtaaieBt, 
on  conviction  of  burglary,  where  there  had 
been  prior  conviction  of  grand  larceny.  Is 
authorlEed. — People  T.  Johnson,  38  Cal,  171, 
174.  3B  Pac,  1110, 

G.  So  on  conviction  of  burglary  In  sec- 
ond degree. — People  v.  Brooks,  OB  Cal,  tOD,  4 
Pac.  II;  Ex  parte  Williams,  89  Cal.  4S1,  420, 
20  Pac,  B8T:  People  v.  Kelly,  120  Cal.  171, 
273,  El  Pac,  GST,  See  People  v.  McOregar, 
go   Cal.  140,  142,   30  Pac.  97. 

0.  Though  prior  convlctlonB  were  not 
mentioned  In  Judgment. — People  v.  Kelly. 
120  Cal.  371,  272,  Bt  Pac.  6IT. 

7.  Same — To  flttecn  rean'  fmprlsaaMent 
held  lo  render  erroneous  proceeding  as  to 
prior  conviction  for  petty  larceny  harmless, 
as   such  sentence   could  have   been 


pie 


irdlesB 
v.    Nea 


of    I 


— Peo- 
.    07    Cal.   226,    0  Am,   Cr.  Rep. 


TOtd. 

§462.    PUNISHMENT  OF  HOUSEBBEAEINa.    [Repealed.] 

Hiatory:  Enacted  February  14,  1872,  founded  on  1 1  Act  February  27, 
IS64,  Stats.  1S63-4,  p.  104;  repealed  February  9,  1876,  Code  Amdts. 
1S75-6,  p.  112. 

1.     Baaee-breaklng — FaalahHicat   —   Bea- 
4eae«    af   InprUoaasent   l«  state   pHa*n   f»r 

Riley,  48  Cal.  649.  S40. 

§463.    "NXGHT-TIHE"  DETINXD.    The  phrase  "night-time,"  as  used  in 
this  chapter,  means  the  period  between  sunset  and  sunrise. 

History:    Enacted  February  14.  1872. 
"NIQHT-TIMB"— WHAT  CONSTITUTES. 
1.  Presence  of  sufficient  daylight  to  discern 
features. 


:  will  be  reversed,  and 
urt  directed  to  proceed  to  Judg- 
verdict. — People   v.  Biley,    48  Cal. 


2.  Sunset  to  sunrise. 

J,  4.  Same— Between  sevei 

in  evening. 

5.  Same — Two  o'clock  in  m 

1.     Preseaee     of     aaaeleal 

llacera    ■    »■«*■     (catarea     : 


and  eight  o'clock 


adopted  as  criterion  to  determine  whether 
or  not  act  was  done  In  night-time,  within 
meaning  of  law  applicable  to  the  crime  of 
burglary. ^People  v.  Qrlffln,   IB  Cal.  BT8. 

Z.  SBBset  to  sBariDc.— Instruction  that  if 
defendant  entered  building  In  nighl-tlme, 
that  Is,  lietween  sunset  of  one  day  and  sun- 
rise of  another  day,  with  Intent  to  commit 
larceny.  Jury  will  Und  him  guilty  of  bur- 
glary In  the  first  degree.  Is  correct. — Peo- 
ple V,  Perry,  144  Cal.  748,  7B4,  78  Pac.  2B4. 
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3.     Samc-^efneea  hIs  and  htcb   o'clock  wb.b  committed  at  some  time  between  these 

l«    cvolBK. — Where    entry    was    made    he-  hours,  flndlngr  of  Jury  of  gutUy  ol  hurglary 

tween  sli  and  seven  o'clock  In  the  evenlnK.  la  first  degree  will  not  be  disturbed.— Peo- 

and   sun    did    not    set   until    about    half-past  pie  v.  McCarty.  117  Cal.   66,   86.  48  Pac.  984. 

BiK.  It  was  not  proof  that  olTenae  was  com-  B.     Same  —  Tiro   a'elaeV   In    aionlBC   — 

mitted   In   niKht-tlme.— People   v,  Griffln,   1»  Where  evidence    tended   to  show  that  entry 

CaL  GTS.  was    made   about   two   o'cloctc    In    the  morn- 

1.      Where    defendant    with    his   associates  iiK.   Judgment   can    not  be  reversed   for    In- 

consCructed     tunnel     under     bank     building,  eumclency  of  evidence.— People  v.  Urquldas. 

and   entered    It   during  some   time   In   after-  3*  Cal.  238.  2*0.  31  Pac.  52. 

noon,    one    of   them    emerging    therefrom   at  Aa   ts   evidence   af   paaacaaioa    at   barcla- 

seven  o'clock  for  purpose  of  securing  fresh  rioaa  toala  la  vnmeeatlaa  far  barclary.  See, 

air,    while    othera    came    out    of    cellar    at  ante,  f  *&»,  note  para.  6S-61. 
twelve  o'clock  that  night,  so  that  burglary 

§  464.  BUSGLART  WITH  EXPLOSIVES.  1.  Aoy  person  who,  with  in- 
tent to  commit  crime,  breaks  and  enters,  either  by  day  or  by  night,  any  build- 
ing, whether  inhabited  or  not,  and  opens  or  attempts  to  open  any  vault,  safe, 
or  other  secure  place  by  use  of  nitroglycerine,  dynamite,  gunpowder,  or  any 
other  explosive,  shall  be  deemed  guilty  of  burglary  with  explosives. 

2.  [Penalty.]  Any  person  duly  convicted  of  burglary  with  explosives  shall 
be  punished  by  imprisonment  for  a  term  of  not  less  than  twenty-five  nor  more 
than  forty  years. 


CHAPTER  m. 

HAVING  POSSESSION  OF  BDRGLARIOU8  IN8TEUMENTS  AND  DEADLY  WEAPONS. 
1 466.  Having   possession   of   anj   instrunieDt      i  167.  Having   possession   ot   de&dl^   weapons 
with  intent  to  commit  burglary.  with  intent  to  commit  an  assault. 

§466.  HAVINO  POSSESSION  OF  ANY  INSTRUMENT  WITH  INTENT 
TO  COMMIT  BURGLART.  Every  person  having  upon  him  or  in  his  posses- 
sion a  picklock,  crow,  keybit  [key,  bit],  or  other  instrument  or  tool  with 
intent  feloniously  to  break  or  enter  into  any  building,  or  who  shall  knowingly 
make  or  alter,  or  shall  attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named  so  that  the  same  will  fit  or  open  the  lock  of  a  building,  without 
being  requested  so  to  do  by  some  person  having  the  right  to  open  the  same, 
or  who  shall  make,  alter,  or  repair  any  instrument  or  thing,  knowing  or 
having  reason  to  believe  that  it  is  intended  to  be  used  in  committing  a  mis- 
demeanor or  felony,  is  guilty  of  misdemeanor.  Any  of  the  structures  men- 
tioned in  section  four  hundred  and  fifty-nine  of  this  code  shall  be  deemed  to 
be  a  building  within  the  meaning  of  this  section. 

History:  Enacted  February  14,  1ST2,  tonnded  on  1 127  Criminal  Prac- 
tice Act  ISGO.  Stats.  1S50,  p.  24S;  amended  March  3,  1874,  Code  Amdts. 
1873-4,  p.  463. 

§467,    HAVINO  POSSESSION  OF  DEADLY  WEAPONS  WITH  INTENT 
TO  COMMIT  AN  ASSAULT.     Every  person  having  upon  him  any  deadly 
weapon  with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 
History:    Enacted  February  14,  1S72. 
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[Pt.I 


CARRYING  CONCEALED  WEAFONa 

[There  is  no  Htstutor;  prohibition,  but  orili- 

caDees  of  most  of  the  municipalities  inhibit 

the  eaTTying  of  eoneetLled  weapons,  and   this 

fact  justifies  treatment  of  subject  here.] 

1.  Conceal — In  general. 

2.  Same — Partial  eoneealnient, 
3,  4.  Constitutionality  of  law. 
5,  fi.  CootinnOHS  offense. 

7.  InfoTmation  —  Need    Dot    ftllege    that 

pistol  was  loaded.  pli 

8.  lotent — Canying  eoncettled  weapon  for      G'^i 

lawful  purpose,  I 

9.  Same— Carrying   pistol   as   mere   mes- 

senger. 
10, 11.  Samc^^^arrying  broken  pistol  to  gun- 
smith for  repair. 

12.  Justification  —  Disarming  excited  and 

unsafe  person. 

13.  Same — Threats  against  accosed. 
1*.  15.  Person      authorized  —  OfiScers — Mail- 


16,17.  Same— Mail-cari 

18-20.  Same— Traveler. 

SI.  Same — Same — ^"Traveling,'' 

ployed  in  statute. 
ea.  Place— Carrying   pistol   on 
premises. 

23.  Same — Same— Grist -mill. 

24.  Razor  dangeroDs  weapon. 


traveling    his 


Ab 

ta  aflenac  of  aarrrtH*  platol. 

see  note, 

E3  Al 

m.  Bep.  J81. 

An 

to    nkat    mnatltDtfr 

■    dndir 

*>■■»>. 

see.  ante.  {  2<B,  note. 

Tb    S«n«i 

ral.— Con- 

lething  r 

nore  than 

the  I 

nere  act  of  having  It 

:  of  mind 

and  PUT- 

poae 

so  to  carry  it  that  it 

may  no 

t  be  seen. 

To    I 


the 


ther 


.    ba 
:,  87  N.  C.  5Z7, 


Intent. — State  v.  Qllbert 

2.  Snmr — ParlUI  maeealnirBt  of  weapon 
which  does  not  leave  it  in  full  and  open 
view  is  violation  ol  statute  asainst  carry- 
ing concealed  weapons. — State  v.  Smith.  11 
Lia.   Ann.    G33,    SS   Am.    Dec.    208, 

S.  Canntltullonalltr  ■>'  Ian. — Ordinance  of 
San  Francisco  number  1G03,  {22.  making  It 
unlawful    for  any    person,    not   being   public 

wear  or  carry  concealed  any  pistol,  dirk,  or 
any  other  dangerous  or  deadly  weapon,  la 
conatltuttonal,  as  valid  exercise  of  police 
—Ex  parte  Cheney,  90  Cal.  S17,  6Z1,  ST 


F  proklk- 


Pac. 

Aa    to    FOBBtitBtlABBlItT    «f    B 

ItlBg    carrrtBK    of    coaeealcd    wrapoaa,    se 

note,  14  L.  R.  A.  AOO;  also  brief  In  G2  L..  R.  J 
Bfi3. 

*■  Statute  against  carrying  conceale 
weapons  does  not  contravene  the  secon 
article  of  the  amendments  at  tbe  constltu 


tEon  o(  the  Volted  Statea. — State  t.  Smith. 
11  J^.  Ann.  Hi,  fit  Am.  Dec.  208. 

B.  CsBtlnaoaa  affeaiM — Aa  long  as  the 
concealed  weapon  Is  carried  or  "toaled." 
Dean  V.  State.  88  Ala.  Tl.  II  So.  118;  Work 
V.  People,  139  III.  81.  28  N.  E.  S6S. 

t.  Hence  evidence  that,  shortly  before.  In 
another  place,  defendant  was  seen  carrying 
concealed  weapon  is  admlBsible. — Dean  v. 
State.  88  Ala.  71,  18  Bo.  318. 

T,     Infaratatiaa — Nce«  Bat  allrse  'hat  the 
Flatfll  was  laaded'— State  T,  Bollls,  73  Mlas. 
Bo.  SS. 

[■teat  —  CarrylBK  eaHCaled  weaPOB 
(or  laiTfal  parvoae  may  be  ahown  to  rebut 
presumption  of  guilt  arising  from  fact  that 
weapon  la  found  concealed  on  defendants 
person.— State  v.  Costen,  1  Pen,  (Del.)  10, 
19  Atl.  iSS. 

».  Smmt — CarrylBs  platal  aa  acre  aaeii- 
acBKer,  without  any  Intention  to  use  it  as  a 
weapon,  does  not  constitute  offense  of  car- 
rying concealed  weapona.^-State  v.  Roberts, 
39  Mo.  App.  47. 

to.  B«He  —  Carrrtac  krokra  ylatol  t« 
SDBBBith  tar  repair  does  not  constitute  car- 
rying pistol.— Underwood  v.  State  (Tex.  Cr, 
App.  Feb.  13.  1896),  29  S.  W.  777, 

II,  CoKparei  Crawford  V.  SUte  (Oa.  Oct. 
IB.  1894),  21  S.  E.  932;  State  v.  Taplt.  61  W. 
Va.  47S,  44  3.  B.  231. 

II,  JToetiaeatios — Dtaanlas  excited  aaC 
■aaafr  p*Taa>  is  no  excuse  for  carrying  the 
pistol. — Hiatt  V.  State  (Tex.  Cr.  App.  Nov.  S4, 
1S93),  84  S.  W.  27. 

18.  Same— Tkreat*  av-lBBt  acenard  will 
not  Justify  carrying  concealed  weapons. — 
Maupin  V.  State,  89  Tenn.  36T,  17  S.  W.  1038. 

t*.  PentoBB  atttkorlned — OflieerB  —  Mali- 
carrier  is  not  authorised  to  carry  revolver, 
under  statute  giving  omcers  in  charge  of 
execution  of  laws  of  state  right  to  carry 
certain  weapons.— State  v.  Barnett.  34  W. 
Va.  74,  11  S.  E.  73B. 

15.  So,  also,  held  that  mall-carrier  was 
not  civil  officer  of  United  States,  within 
similar  statute— State  v.  Boone.  13!  N.  C. 
HOT,  44  S.  E.  G9E. 

!«.  SBHe — Mall-carrier,  la  traveling  kla 
mate  along  highway,  does  not  come  within 
provisions  of  statute  permitting  the  carry- 
ing of  pistol  by  persona  when  on  Journey. 
— Hathcote  v.  State,  5E  Ark.  181.  17  8.  W. 
721. 

17.  Mall-carrier,  while  on  his  way  from 
one  route  to  another.  Is  a  traveler. — IjOtt  ». 
State,  122  Ind.  393,  14  N.  B.  IBS. 

18,  Same— Traveler.— One  who  stops  over 
In  his  Journey  In  any  place,  and  is  engaged 
In  business  or  pleasure,  espeoially  where  it 

public  peace,  ia  not  exempt,  as  traveler, 
from  prohibition  against  carrying  weapons. 
— Ratlgan  v.  State,  33  Tex.  Cr.   Rep.  301,  21 


.   407. 


ravelcr,  see  note. 
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roRGBRY  AND  COUNTBRFEITING. 


19.  One  Kotns  team  his  temporBry  home 
In  ona  county  to  his  permanent  home  In 
another  Is  traveler,  within  statute  exempt- 
ing travelers  from  prohibition  aealnst  car- 
rylne  weapons, — Campbell  v.  State,  28  Tex. 
App.  44.  11  a.  W.  «31. 

10.  One  retuminK  trom  visit  In  one 
county  to  his  home  In  another  la  traveler, 
within  statute  eiemptlns  travelers  rrom 
prohibition  asBlnst  carrying  weapons. — 
DIJllngham  v.  State  (Tex.  Cr.  Rep.  Nov.  6, 
ISSSf.   S2  8.  W.  771. 


SI.     Sane  —  Si 
plored  In  Btatiit 

cealed  weapons. 
Is  without  the  o 
duties  of  person 
and   beyond   circl*   of   hli 


—  •T^nvelln*." 


habits,  buain 


:;olson   V.   state,   ii 

2. 

'arrrlRK   pislal  •■   < 

not  constitute  oCteni 

State   <Te: 


of  c 


rylng 
lived  I 
Si  Ten 


reapon,— Worlham 

■.t.   26.  1SS3),  23  S.  ' 

lane — Same — Hrlst-mlll    held    not    to 

t  own  premises,  so  aa  to  Justify  car- 

:oncealed    weapons    by    miller    who 

t    some    distance.— Mau pin    v.    State. 

I.  »67,  17  s.  w.  : 


bidding' 


rrylng 


weapons. — Stale  v.  Nelson,  38  La.  Ann. 
58  Am.  Rep.  2D3;  State  v.  lannuccl.  4 
<Del.)  1B3.  ee  Atl.  338. 

As    t*    what    eaastltntes    dea«lr    ^cs 
Bee.  ante,   I  246,  note. 


CHAPTER  IV. 
FOHOERY  AND  COUNTEBFEITINa. 


f  479.     Posaeasing;     or     receiving     counterfeit 

coin,  bullion,  etc. 
I  480.     Making  or  poaaessing  connterfeit  dies 

1 481.    Counterfeiting  railroad  or  steamship 
tickets. 

f  482.     Reatorinj;  canceled  railroad  or  steam- 
ship tieketa. 
Spiling  tickets,  etc,  to  porsocs  not  en- 
titled to  use. 


|4S3. 


f  470.    Forgery  of  wills.  eonveTanees,  etc. 

f  471.  Making  false  entries  in  records  or  ro- 
ll 472.     Porgcrj  of  public  and  corporate  seals. 

I  472a,  Signing  false  or  fictitious  name  to  ini- 
tiative, etc.,  petition,  a  fclonj. 

I  473.     Funtshmcnt  of  forgery. 

i  474.  Forging  telegraph  or  telephone  mca- 
sa^. 

i  475.     Passing  or  receiving  forged  notes. 

{  4T6.  Making,  passing,  or  uttering  fictitious 
bills,  etc. 

1 476a.  Drawing  bank  check  with  intent  to 
defraud. 

§470.  FORGERY  OF  WILLS,  CONVEYANCES,  ETC.  Every  person  who, 
with  intent  to  defraud,  signs  the  name  of  another  person,  or  of  a  fictitious 
person,  knowing  that  he  has  no  authority  so  to  do,  to,  or  falsely  makes,  alters, 
forges,  or  counterfeits,  any  charter,  letters-patent,  deed,  lease,  indenture, 
writing  obligatory,  will,  testament,  eodieil,  bond,  covenant,  bank  bill  or  note, 
post-note,  check,  draft,  bill  of  exchange,  contract,  promissory  note,  due-bill 
for  the  payment  of  money  or  property,  receipt  for  money  or  property,  passage 
ticket,  power  of  attorney,  or  any  certificate  of  any  share,  right,  or  interest  in 
the  stock  of  any  corporation  or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  warrant,  or  request  for 
the  payment  of  money,  or  the  delivery  of  goods  or  chattels  of  any  kind,  or  for 
the  delivery  of  any  instrument  of  writing,  or  acquittance,  release,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  discharge  of  any  debt,  ac- 
connt,  snit,  action,  demand,  or  other  thing,  real  or  personal,  or  any  transfer 
or  assurance  of  money,  certificate  of  shares  of  stock,  goods,  chattels,  or  other 
property  whatever,  or  any  letter  of  attorney,  or  other  power  to  receive  money, 
or  to  receive  or  transfer  certificates  of  shares  of  stock  or  annuities,  or  to  let, 
lease,  dispose  of,  alien,  or  convey  any  goods,  chattels,  lands,  or  tenements,  or 
other  estate,  real  or  personal,  or  any  acceptance  or  indorsement  of  any  bill  of 
exchange,  promissory  note,  draft,  order,  or  any  assignment  of  any  bond,  writ- 
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ing  obligatory,  promissory  note,  or  other  contract  for  money  or  other  property ; 
or  counterfeits  or  forges  the  seal  or  handwriting  of  another ;  or  utters,  pub- 
lishes, passes,  or  attempts  to  pass,  as  true  and  genuine,  any  of  the  above-named 
false,  altered,  forged,  or  counterfeited  matters,  as  above  specified  and  de- 
scribed, knowing  the  same  to  be  false,  altered,  forged,  or  counterfeited,  with 
intent  to  prejudice,  damage,  or  defraud  any  person;  or  who,  with  intent  to 
defraud,  alters,  corrupts,  or  falsifies  any  record  of  any  will,  codicil,  convey- 
ance, or  other  instrument,  the  record  of  which  is  by  law  evidence,  or  aay 
record  of  any  judgment  of  a  court  or  the  return  of  any  officer  to  any  process 
of  any  court,  is  guilty  of  forgery. 

Ht«t»ry:  Enacted  Pebrnarr  14.  1872,  founded  on  )  73  Crtmtnal  Prac- 
tice Act  18G0,  Stata.  1850,  p.  237;  amended  by  Code  CommisBlon,  Act 
march  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  462,  act  held  unconstttu- 
tlonal,  see  biBtory,  S&  ante;  amendment  r»«iiacted  Harch  SI,  IBOE, 
Stats,  and  Amdts.  1905,  p.  673. 


FOBOEBY. 
T.  In  Geheul. 
n.  Intent  to  Detbaod. 

IIL   NATUaa  OP   IHSTEOUENT. 

IV.  Indictment  and  Infoematiom. 
T.  Evidence  —  Admibsibiliie   iso   Sum- 

ciENCT  or. 
VI.  Same— ViEiANCE. 
TIL  Instructions — Veimuct. 
L  In  Obnesal. 

1.  Construction  of  KCtion — A«  to  scope. 

2.  Same — Forging,     passing,     uttering, 

□r  publishing. 

3.  Same — Includes  forging  an  order  bj 

trustees  of  school  district. 

4.  Same — Purpose  of  statute. 

6, 6.  Definition  —  Forger/,    at    common 
lav. 
7.  Same — To     constitute     forger/     by 
uttering  or  passing  forg^  instru- 

5.  Same — "To   pass,"   is   not   ajnoaj- 

mous  nith  "uttering  and  publish- 
ing." 
9.  Same — "Utter"  and  "publish."' 


10, 11.  : 


-Not 


24.  Same — Beeording  forged  asstgnment. 
£9.  Same — Uttering  and  paswag. 
29.  Same — Various  acta  of  forgeij  men- 
tioned in  statute. 

m.  Natueb  op  Instsdment. 


tia). 

1.  ninstratians — Account. 

!.  Same — Bill  of  exchange. 

1.  Same — Cortificate  of  aeknawledgment 
to  instrument. 

L  Same  —  Same  —  Defective  form  of 
certificate. 

i.  Same — Certiflcstion  of  cheek. 

i.  Same. —  Check  —  Indorsement  of 
claimed  to  be  forged. 

f.  Some  —  Same  —  I^ssing  of  the  in- 
strument need  not  be  proven. 

i.  Same — Same — Pa/ee's  name  blank. 

I.  Same — Same— Uncertified  check. 

I.  Same — Check    or   draft — Knowingly 


e  shall 


n.  Intent  to  Defbacti. 

12, 13.  Ad  easeatial  element. 

14.  Forgery  implies  an  evil  intent. 

15.  Nature  of  act  constituting  forgery — 

Alteration  of  existing  instrnment. 
16,17.  Same — Attempt  to  pass. 

18.  Same — False    statement   of   fact   in 

body  of  instrument. 

19.  Same — Identity  of  name. 

211.  Same— Necessity    of    forged    signa- 

El,22.  Same— Overt  act. 

£3.  Same— Placing  forged  mortgage  on 
record. 


drawn  without  funds. 

.  Same — %me  — Same  —  Constitution- 
ality of  section  4T6a,  post. 

1.  Same — Contract. 

.  Seme — Same — Contract  against  pub- 
lic policy  or  ultra  vires. 

.  Same — Fictitious    deed. 

\  Same — ^Indorsement  on  check. 

.  Same- — Same — Essentials  of  ofFense. 

.  Same  —  Same  —  Intent  with  which 
check  is  uttered. 

I.  Same  —  Instrument  not  named  in 
statute. 

I.  Same — Letter  to  United  States  col- 
lector of  customs. 

.  Same — Order — By  trustees  of  school 
district. 

;,  Same — Same — For  delivery  of  goods. 
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53.  Same — Same — To  give  to  bearer  cer- 
tain quantity  of  beer. 

Si.  Same— Same— Upon  county  superin- 
tendent of  public  BChoolB, 

55.  Same — Proof  of  iiuurance  looo. 

56.  Same  —  Recorder's  eertificata  —  On 

back  of  deed  of  realty. 

57.  Same — UoBtamped  iuBtrument. 

56.  Same— Written  asaignment  or  mIo 
of  unearned  ealarj. 

IT.    iHDtCTHBNT    AND    iHrOBUATIOIf. 

59.  AmeDdment    of — May    be    allowed, 

60.  Alteration  of  writing. 
61-  66.  Charging  several  acta. 

67.  Cbeek — Payable  to  another. 

68.  Sanie^-Payable  to  order  of  aecnaed. 
69-  72.  Description— Of    instrument. 

73.  Same — Of  mortgage. 

74.  Same — Of  note. 

75,  76.  Same  —  Of    person   whose    name   ]l 

77.  Dismissal  of  one  count. 
78,78.  "Palsely" — Sufficient  without, 

80.  PietitiouH  character  of  instrument — 

Need  not  be  allied. 

81.  Foreign    language,    instrument    in — 

Copy  of  instrument  in  English. 

82.  Forging  name  only. 

83'  87.  Fraodulent  character  of  instrument. 
88-  93.  Intent  to  defraud— Necessity  of  al- 

94-  96.  Knowledge  of  falsity — Necessity  ot 
aileging- 
&7.  Lease,    forgery    of   charged — Infor- 
mation. 


99.  Kecordation  of  false  and  forged  in- 


100- 106.  SuIBciency  of. 

T.  Etidence  —  Admissibility     and     Sum- 


109, 110.  Accomplice  —  Admissibility    of    evi- 
dence  of — Rules   governing. 
111,112.  Belief    ot    witness — Not   competent, 

113.  City  directory  and  great  register  of      VII. 
county — Are  competent  evidence.  ^^_ 

114-116.  Confession     of     defendant  —  Extra- 
judicial. 
117-119.  Corroboration  of  accomplice. 


122.  Financial   condition    of    prosecuting 


124.  Guilty    knowledge  —  Time     between 

principal   and   collateral   fact. 

125.  Same — Same — Nine  months. 

126.  Identification  of  accused — Bank  tel- 

ler's testimony. 

127.  Impairment  of  mind  from  protracted 

intemperance. 

128.  Other  offenses — As  to  generally. 
129-  133.  Same— Evidence  of  other  forgeries. 

134.  Same — Same — Accomplice   may    tes- 

tify to. 

135.  Same — Same — As  to   eroM-eiamina- 

tioD  of  defendant  respecting. 

136.  Same — Same — After  proof  of  what. 

137.  Same — Same  —  Same  —  Nor  does  it 

matter  such  other  notes  or  bills. 

138.  Same — Same  —  Same  —  Nor  does  it 

matter  defendant  had  been  acquit- 
ted. 

139.  Same — Same — Such  evidence  not  ad- 

missible, when 

140.  Passing    of    the    instnunent — Need 

not  be  proven. 

141.  Plea  of  guilty  by  another — To  com- 

mission of   oSfense   charged — Bee- 
ord  not  admissible. 

142.  Possession    of    instrument    recently 

forged. 

143.  Protest   accompanying   check — Erro- 

neous admission  in  evidence, 
144, 145.  Bes  gestc. 
146, 147.  Sufficiency  of  evidence — As  to  lign- 

ing  name  of  another. 
14S,  149.  Same  —  Same  —  Where   defendant 

charged  with  forging  checks. 
150-  IS2.  Same— Authority  of  defendant. 

153.  Same — Confession  of  defendant. 

154.  Signature  of  grantor  shown. 

155, 156.  Tender   of   cheek  purporting   to   ba 

TI.  Evidence— Vakiance. 

157.  Insertion  or  omission  of  a  word. 
158,159.  Materiality  of. 

161.  Middle  initial. 

162.  Misspelling. 

164.  Name  idem  sonans. 

165.  Omission  of  acknowledgment  to  deed. 

166.  Signature  as  deed. 

Instructions — Verdict. 
r-16B.  As  to  generally. 

170.  As  to  conviction  upon  suspicion. 

171.  As  to   purpose   of   evidence  of  sub- 

sequent forgery. 

172.  Corroboration   of   accomplices — Hule 

respecting  may  be  ignored,  when. 

173.  Demand    for   production    of    forged 

document  —  Curing   error   by   in- 
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174,175.  Injury    from   offenw  —  Instruction 


1.     IN   GENERAL. 
1.     Ci>iiBtTa«tlan   of  acctlOB — A»   to   ■»»>. 

— Section  Is  nol  Hufflciently  broad  to  Include 
mattora  eonUined  tn  section  478,  post.— Peo- 
ple V.  Elliott,  80  Cal.  B8«,  687,  27  Pac.  *3S; 
People  V.   -  "       " 


t— IfnrBMT  TO  DKPRAtnk 


,  lOE  CkI.  SE,  38,   38  Pac 


G78. 

2.  SBme— ForslBK,  pmutsKi  ■ftcrlac  or 
paMUhlnc  with  intent  to  defraud,  any  other 
fictitious  Instrument  than  those  mentioned 
In  section  478.  post,  constitutes  forgery,  un- 
der this  section. — People  v.  Chretien,  187 
Cal.  4SD,  4S3,  TO  Pac.  806. 

S.  Same — laeliidcB  taTstag  u  older  br 
tFastces  o(  achool  diatrlel  upon  county 
superintendent  0(  schools  for  requisition 
upon  auditor  for  county  warrant. — People 
V.  BIbby,  >I  Cal.  470,  478,  27  Pac.  781. 


of 


forKerles  is  to  protect  society  atcalnst  fab- 
rication, falsincBtlon.  and  ulterlnK,  publish- 
ine,  and  passing  of  forged  Instruments 
which,    If   genuine,   would   establish   or   de- 


DS;  People  v.  Cole,  : 


3  Cal.  18,   14,  «2  Pac. 


B. ,  DelalttoB — Forsrrr,   al    eoniiBaB    law. 

Is  falsely  making;  or  mat«riBll)>  altering, 
with  Intent  to  defraud,  any  wrltinK  which. 
If  genuine,  might  apparently  be  of  legal 
emcacy  or  foundation  of  legal  liability. — 
People  V.  Bendlt,  111  Cal.  274,  280,  62  Am.  St. 
Bep.  188.  81  L.  R.  A.  831,  43  Pac^.  901;  Peo- 
ple V.  HcPherson,  3  Cal.  App.  i«0,  91  Pac. 
1098. 


8.  Definitions,  tioth  at  common  law  and 
by  our  code,  of  what  constitutes  forgery  of 
Instruments  which  are  subjects  of  forftery 
are  the  same. — People  t.  Bendlt,  lU  Cal. 
374,  280,  B2  Am.  St.  Hep.  186,  31  U  R.  A- 
831,  43  Pac.  901. 

I.  Sane— T»  e«iiBtltBte  (orKerr  by  alter- 
lag  or  pasalBK  tarsed  iBatnuara*.  as  deflned 
in  this  section. — one.  It  must  be  uttered. 
published,  passed,  or  attempted  to  be  passed 
as  true  and  genuine;  two.  It  must  be 
known  by  the  person  uttering  or  passing 
It  to  be  false,  altered,  forged,  or  counter- 
feited; and  three.  It  must  be  with  intent 
to  prejudice,  damage,  or  defraud  some  per- 
son.—all  of  which  three  essential  elements 
going  to  constitute  the  crime  must  be  pres- 
ent, and  all  of  which  must  be  substantially 
charged  In  Indictment  or  Information. — Peo- 
ple  V.   Smith,    103   Cal.  S63,  ESS.   37   Pac.   BIS. 


Bat  ■ 


witk  '^ttertas  aad  pnkllaktBK,"  for,  to  com- 
plete the  offense  of  uttering  and  publishing. 
It  is  not  necessary  that  Instrument  shall  be 
passed.  Nor  Is  "attempting  to  pass"  synon- 
ymous with  "pass." — People  y.  Tomllnson, 
36  Cat.  603,  EOS. 

0.  Same — ^t'tter"  nad  "pabllsh."  In  the 
law  of  forgery,  are  synonymous,  (or  mean- 
ing of  both  Is,  "to  declare  or  assert,  directly 
or  Indirectly,  by  words  and  actions,"  that 
forged  Instrument  Is  genuine. — People  V. 
Tomllnson,  36  Cal.   603,  60>. 

See  par.  26,  this  note. 

]•.  iBjary — Nat  Bfcesnary  aay  aae  akall 
BDirei.— To  constitute  forgery.  It  is  imma- 
terial whether  any  person  was  actually  In- 
jured or  not,  1(  counterfeit  writing  might 
possibly  deceive  another,  and  was  prepare.l 
with  intent  to  deceive  and  defraud  another. 
—People  V.  Turner,  113  Cal.  878.  280,  45  Pac. 
S31. 


As    i 


rtloB    resp«ctlBK 


iBjBrr, 


ralnst 


hat  an  Injury  Is  not  suffered  by  any 
one  because  of  the  act  charged  against  the 
accused  does  not  constitute  a  defense  to 
the  charge,  because  the  accused,  as  a 
wrongdoer,  la  not  rendered  thereby  any  less 
guilty  in  the  eyes  of  the  law. — People  v. 
Webber.  —  Cal.  App.  — .  180  Pac  400. 
II.  INTENT  TO  DEFRAUD. 
Aa  to  qaeatloB  at  lateat  belas  uclBalTcly 
tor  Jary,  see  par.  48.  this  note. 

13.  An  eaacBtlal  eleaeBt  o(  the  crime  of 
forgery.— People  V.  Blake,  OS  Cal.  Z7B.  279. 
4  Pac.  1;  People  v,  Mitchell,  »2  Cal.  690,  692. 
28  Pac.  B97;  People  v.  Smith,  lOS  Cal.  663. 
BB6,  S7  Pac.  616;  People  T.-Turner.  113  Cal. 
278,  45  Pac.  331;  People  V.  Dole,  122  Cal.  488. 
489.  68  Am.  St.  Rep.  60.  65  Pac.  681;  Carl  v. 
McDougal.  —  Cal.  App.—,  184  Pac.  88E. 

Aa  ta  traad  aad  deceit  beliic  essential  elp- 
iBeBta.  see  par.  30.  this  note. 

As  to  Be<!eaaltr  •(  tatcat.  see  note,  38  Am. 
St.  Rep.  279. 

Am  to  Bot  belag  BCecaaarr  tkat  Bay  an« 
•hall  be  iBjured  by  the  forgery,  see  pars. 
10.  II,  this  note. 

IS.  Section  provides  for  case  of  one  who 
shall  utter,  with  Intent  to  defraud,  writing. 
such  as  can  be  subject  to  forgery,  which  is 
not  genuine,  but  purporting  to  be  genuine, 
even,  though  there  was  no  intent  to  defraud 
when  writing  was  fabricated. — Bi  parte 
Finley,   U  Cal.    263,   6   Pac.  222. 

14.  Forgery  Implies  aa  eril  latenti  the 
two  are  Inseparable. — In  re  Sanders,  —  Cat. 
App.  — .  190  Pac.  647. 

IK,  Natare  of  act  caaatltBtlas  tarKCtr — 
Alteratloa  at  rslatlBK  iHBtrnMMBt.  80  as  to 
give  It  a  different  effect.  Is,  by  statute  and 
by  common  law,  forgery.— People  v.  Broth- 
erton,  47  Cal.  388.  401. 

la,  Sansr — AlteBinl  to  pass  false  inslru- 
menl  as  genuine  Is  an  uttering,  even  It  at- 
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1H.  Samr— FaUc  s4afcHr>t  of  tmtt  l>  b««r 
nt  InntniBFBt,  or  false  Kasertlon  of  author- 
ity to  write  another's  name,  or  to  bIkh  lila 
nnme  aa  agent,  by  which  a  person  la  de- 
ceived and  defraudefl.  la  not  forsery;  there 
muat  be  deslen  to  paaa  aa  the  genuine  writ- 
ing of  another  person  that  which  Is  not 
Ihe  writing-  of  such  other  person;  instru- 
ment must  Irauduiently  purport  to  be  what 
It  Is  not.— People  v.  Bendit,  111  Cal.  tH. 
Sit,  61  Am.  St.  Rep.  ISB,  31  L.  R.  A.  831,  43 
Psc.  tOl;  People  t.  C(de,  130  Cal.  13,  H.  S3 
Pac.  274. 

IB.  SaH*— ItleBtltr  »■  Bane.— Forger  of 
another's  name  can  not  excuse  himself  upon 
ground  that  name  happens  to  be  identical 
with  hta  own.  Where  one  signs  hia  own 
name  to  power  ot  attorney,  Intending  to 
use  such  signature  as  signature  of  another 
for  fraudulent  purpose,  he  Is  guilty  of  for- 
gery,—People  T.  RuBhlng,  ISO  Cal,  44S,  46J, 
SO  Am.  St.  Rep,  141,  SS  Pac.  743. 

30.  Saaie — Neeeaslty  at  targr*  alKBatiiK. 
—Where  name  of  married  man  is  falsely 
signed  to  mortgage,  there  being  homestead 
declaration  on  the  property  covered  by  the 
mortgage,  such  signing  being  with  Intent 
to  defraud  person  whose  name  was  falsely 
signed  thereto,  and  another  person  from 
whom  money  was  to  be  borrowed  on  the 
mortgage,  act  waa  forgery,  whether  or  not 
mortgage  would  have  been  good  without 
execution  of  It  by  both  husband  and  wife. — 
People  V,  Baker.  100  Cal.  188.  189.  38  Am. 
St.  Rep.  378,  34  Pac.  649.  See  People  T. 
Webber.  —  Cal.   App.   — .  188  Pat.  408. 


21.      Sbisis — Ov( 

hia  agent  false  In 
the    agent   shall   ul 

plete    until    after 


—If  o 


iptlnj 


of 


act  by  the 
—People  V.  Compton,  133 
Cal.  403,  411,  B8  Pac.  44. 

12,  KolUwed  In  People  v.  Davis,  134  CaL 
42.  43,  B8  Pac.  1131. 

23.  Saaw — Pladaic  torwri  nartgage  «■ 
rrraM.  at  request  ot  man  who  was  to  lend 
money  upon  It,  Is  sufficient  uttering  of 
forged  instrument,  although  no  delivery 
was  otherwise  made  thereof  to  such  pro- 
posed lender. — People  t.  Baker,  11  Cal.  18S, 
liO.  38  Am.  St.  Rep.  STO.  34  Pac.  649.  Bee 
People  V.  Webber,  —  Col.  App.  — ,  188  Pac. 
406. 

•M.  Smmt — Rceordtag  forged  aaalgnmeat 
nf  patent  right  Is  not  an  olTense. — People  T. 
llarrold.  84  Cal.  B8T,  B69,  24  Pac.  106;  People 
V.  Webber,  —  Cal.  App.  — ,  188  Pac.  406. 

3S.  aaai*— "Vttvrtng  and  paaaiag  forged 
instrument"  is  forgery.— People  v.  Ah  Woo, 
18  Cal.  303,  21Z. 

liahtBg.  aee  note,  9  Am.  Cr.  Rep.  301. 


SC,  Sane — Vartoaa  acta  «f  torgcry  nra- 
lloaed  la  atatalc.  when  committed  wltti 
reference  to  same  Instrument,  muat  be  re- 
garded as  constituting  one  continuous  trans- 
action, notwithstanding  lapse  ot  time  or  In- 
tervention of  acts,  such  aa  acceptance  or 
Indorsement,  which  do  not  destroy  Identity 
of  Instrument.— People  v.  Frank,  38  Cal. 
B07,  614.  See  People  v.  Shotwall,  27  Cal. 
394;  People  v.  Thompson,  38  Cal.  214.'  316; 
People  V.  Harrold,  84  Cal.  687.  589.  34  Pac. 
108:  People  v.  Smith,  103  Cal.  B63,  666,  37  Pac. 
616:  People  v.  Leyahon,  108  Cal.  440,  412,  41 
Pac.  480:  People  v.  MoGlade,  13B  Cal.  68,  70, 
7a  Pac.  600. 


As  to  crlaalnal  llabflity  lor  agei 
forgery,  see  note,  41  L.  R.  A.  863. 

As  to  forgery  by  false  aaaOB^t 
nvrlty  la  algalBg  aitolher^  aaaat 
for  kUa.  see  note,  31  L..  R.  A.  831. 


Aa  to  whether  forgery  ol  dlKer 


>(•■  a 


e  eriaic.  see  note,   61  C  I 


III.     NATURE  OP  INSTRUMENT. 
Aa  to  what  May  be  the  anlijeet  of  fo*gery> 

sec  notes  8  Am.  St.  Rep.  468;  48  Am.  St.  Rep. 
706;  1  Am.  Cr.  Rep.  126;  9  Am.  Cr.  Rep.  302: 
10  Am.  Cr.  Rep.  418. 

37.  Aa  to  geaerally^-Forged  Instrument 
must  be  one  which.  If  genuine,  may  Injure 
another. — People  v.  Tomllnson.  36  Cal.  603, 


face, 


If    It   c 


People  V.  Mi-Qlade,  139  Cal.  66.  88.  73  Pac. 
600.  See  Rx  parte  Flniey.  66  Cal.  362.  6  Pac. 
222;  People  v.  Munroe,  100  Cal.  664,  38  Am. 
St.  Rep.  323,  34  L.  R.  A.  33,  36  Pac.  336. 

39.  When  crime  Is  charged  to  be  false 
making  of  writing,  there  must  be  making  of 
writing  which  falsely  purports  to  be  writ- 
ing of  another,  and  falsity  must  be  In  writ- 
ing Itself — in  the  manuscript. — People  v. 
Bendit,  111  Cal.  274,  878,  62  Am.  St.  Rep.  186, 
31  L..   R.  A.   831,  43  Pac.   901. 

30.  SaBii — Frand  aad  deeelt  are  eaaeatlal 
elements  to  Crime  of  forgery,  and  unless 
counterfeited  handwriting  be  of  such  nature 
that  some  one  might  possibly  be  defrauded 
by  it,  mere  fact  that  It  is  false  writing  Is 
not  Bufflclent  to  constitute  the  oRense. — Peo- 
ple V,  Turner,  US  Cal.  278.  380.  46  Pac  331. 

Aa  to  intent  to  defraad  befsg  bb  caacBtlal 
eleBCBl.  see  Part  II,  this  note. 

SI.  IllBStratlDBs — Aeconnt. — Fraudulently 
presenting  a  false  bill,  purporting  to  be  an 
account  of  a.  Arm  against  another  Arm,  col- 
lecting It.  and  signing  firm's  name  fn  whose 
favor  account  Is,  with  the  Initials  below  of 
collector.    In    the    presence    of    those    from 
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whom  aeeount  la  oollecled,  la  not  forgery. — 
People  T.  Bendlt  111  Cal.  374.  ITT.  62  Am. 
St  Rep.  18G,  SI  L.  R.  A.  831.  43  Pac  Ml. 

S3.  Sam* — Bill  ot  cachaHse  la  BUch  an 
Instrument  as  may  Injure  the  person  wlioaa 
name  on  It  la  forged,  and,  as  Buch,  ta  such 
an  tnatrumenl  a.>  la  capable  ot  being:  forced 
In  a  way  to  constitute  tile  crime  ot  forgery. 
— People  V.  Ferris,  66  Cal.  442,  444,  446. 

33.  Sanr — -Certlflcate  ot  acknavrlrdg^ent 
to  laatmeiit  charged  to  have  been  forged, 
charges  a  public  olfenBe  under  the  above 
section,  for  the  reason  that  the  acknowl- 
edgment could  not  be  forged  without  the 
Beal  of  the  notary  public,  or  of  his  hand- 
writing or  algnature  to  the  acknowledgment, 
both  of  which  are  denounced  by  the  above 
section. — People  v.  Webber,  —  Cal.  App.  — , 
186  Pac.  406. 

U.  S>Ke — Saax — Detective  rom  at  eer- 
tlflcate  ot  acknowledgment  In  that  It  falls  to 
recite  the  names  of  the  persons  appearing 
before  the  notary  and  acknowledging  the 
execution  ot  the  Instrument,  but  which  Iden- 
tities the  persons  making  the  acknowledg- 
ment aa  being  the  persons  whose  names 
were  subscribed 


■nt  t 


SB.     Saa 


latltute  a  fe 
i    olVered   tor 


1   In   the 


r.   where   the   In 
zordatlon,    unde 

5  Pac  408. 

of  check    Is    nc 


as  being  a  subject  of  forgery,  but  a  check 
Is  made  a  bill  of  exchanse  under  the  provi- 
sions of  section  32e6a  of  the  Code  of  Civil 
Procedure,  and  by  section  3266c  of  the  aame 
code  of  certmcatlon  ot  a  check  by  the  bank 
upon  which  it  la  drawn  Is  made  equivalent 
to  acceptance,  and  binds  the  bank  to  pay  It 
and   as    the    forgery    of   an 


-eptai 


istitu 


under 


the    I 


terms  of 

the 

abi 

Dve  s< 

sctlon. 

IIIOWB 

.   charge 

the  accused   (■ 

d   the 

I  char 

■ges  th< 

-y  under 

^ctlon.- 

-See 

Somsky. 

—  C 

Bl. 

App. 

— ,  189 

Pac.  4B8. 

M.  Saaae  —  Cheek  —  Indoncncat  at, 
elalned  4a  be  toricFd,  relied  upon  to  consti- 
tute offense,  forgery  of  Indorsement  must 
be  charged  In  the  information.— People  v. 
Thornhurgh,  4  Cal,  App.  38,  ST  Pac,  234. 

See,  also,  pars.  46-48.  this  note. 

37.  Saae — Saiaie— Faaslng  at  the  lastrn- 
neat  need  nat  be  praven  In  order  to  estab- 
ilon  of  the  offense;  It  is 
'  the  making  of  the  false 
Instrument,  under  the  provisions  of  the 
above  section. — People  v.  Escaleta,  IE  Cat. 
App.  212.  171  Pac.  ST6. 

Aa  to  ■ItcHKl  to  pmmm  forged  cheelc,  see, 


sufllclenl 


t  27.  1 
18.     SaKi 


lame   blank.— 


line — Pa 

ot  check  otherwise 
with  name  of  payee  not  Inserted  is 
to  constitute  the  crime  defined  In 
on.— People  v.  Qorham,  a  Cal.  App. 
IS  Pac  1*1. 


prliaed  cheek  I 


I    4T6a 


40.     Sane — Cheek    or    dra«  — K«aw 

Arawa    wlthont    tnvOa. — Under    aectl 

fraud,  makes,  draws,  and  delivers 
other  person  a  cheek  or  draft  with 
tor  the  payment  ot  money,  knowing 
time  that  he  has  not  sufficient  funds  In  or 
credit  with  such  bank  to  meet  the  check  or 
draft  In  full  upon  Its  presentation.  Is  guilty 
of  the  offense  deBned  In  this  section,  not- 
withstanding the  check  or  draft  Is  post- 
dated.—People  T.  Bercovltc,  162  Cal.  626.  62S, 
ize  Pac  479. 


t  helas  oKe  eidD- 


■atKalloai 
I,  past. — This  section  Is 
.1  as  special  legislation. 


it   I 


It  of  the 
crlm 


1    draft    < 


chock  upon  a  bank  or  depository  for 
payment  of  money  for  the  reason  that  such 
drafts  or  checks  are  not  usually  drawn  un- 
less the  drawer  has  funds  In  such  bank  or 
with  such  depository  to  meet  the  check  or 
draft,  and  auch  check  or  draft  is  regarded 
somewhat  In  the  nature  of  a  circulating 
medium.  The  act  applies  to  the  whole  class 
of  persons  who  draw  and  utter  drafts  with 
intent  to  defraud  tipon  the  persons  named 
In  the  section.  It  Is  uniform  and  applies 
alike  to  all  persons  who  wilfully  violate  It, 
and  the  defendant  can  not  complain  because 
persons  who  draw  drafts  or  checks  upon  the 
persona  other  than  those  named  in  the  stat- 
ute are  not  made  subject  to  Us  provisions. 
— People  v.  Russell.  166  Cal.  460,  459,  lOG 
Pac.  416. 

42.  Sane  —  Caatraet.  —  Where  defendant 
had  procured  partlea  to  deposit  with  him.  In 
escrow,  a  deed  of  conveyance  to  land,  upon 
efendant  forged 


thel 


t  differ 


>uch 


bal  understanding,  and  ci 
duced  and  used  by  defendant  for  purpose  of 
defrauding  and  Injuring  such  parties,  mak- 
ing of  such  false  Instrument  by  defendant 
was  forgery.— People  T.  Btork.  IJI  Cal.  371, 
172.  66  Pac.  222, 

43.  Sane — Sane — Ceatrael  BKalaat  pahlle 
poller  or  BlirB  vires,  but  which  Is  not  nu- 
dum pactum,  may  be  subject  ot  forgery 
where  there  Is  strong  probability  ot  Its  In- 
juring another.— People  v.  Munroe.  100  Cal. 
664,  668,  n  Am.  St.  Hep.  823,  24  L.  B.  A.  33, 
36  Pac.  326. 

44.  Sansr — PielltloDs  deed.— Making,  ut- 
tering, or  passing  ot  a  flctltloua  deed  con- 
stitutes foreery,  under  this  section. — PeopI* 
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I>ac.  40*. 

49.  Hbbu — IiiAi>ra«M«Bt  <n  ekcek. — Under 
the  ameinlment  of  ISOS  to  aectlon  <70.  a 
farEed  Indorsement  of  a  check  payable  to  a 
third  party  may  be  charged  without  aver- 
ring; whether  the  name  of  the  payee  waa 
real  or  flctltlQua.  nor  does  It  need  to  be 
proved  whether  the  payee  waa  a  real  or  flc- 
tltloUB  person,  although  It  be  admitted  that 
the  forged  Indorsement  of  the  Hctitlous 
name  of  the  payee  of  a  check  with  Intent  to 
defraud  the  drawer  thereof,  la  false  within 
the  terms  of  aectlon  ITS. — People  v.  Jones, 
13  Cal.  App.  119,  131,  lOS  Pac.  724. 

4S.  The  Indorsement  of  the  name  of  the 
payee  oZ  a  check  Is  equivalent  to  an  order 
for  the  payment  of  money  within  the  terma 
of  this  section. — People  v.  Jones,  12  Cal. 
App.  129.  ISI.  loe  Pac.  724. 

4T.  Sane — Sawe  —  BaHstlala  ■(  offenu 
are  the  utterlnff  and  publlshlnB  of  a  flcil- 
tlous  check  with  knowledg-e  of  Its  character 
and  Intent  to  defraud.  It  la  not  essential 
that  the  defendant  draw  or  attempt  to  draw 
the  money  or  that  any  one  was  In  (act  in- 
jured or  defrauded.— People  v.  Walker.  It 
Cal.  App.  400.  114  Pac.  1003. 


I  with  supposed  drawer,  and  Such 
drawer  had  no  account  with  him,  nor  any 
Koods  In  hlB  possession  belonglnK  to  him. — 
People  V.  Way.  10  Cal.  SS«. 

OS.  SaMC — Sane — Td  kItc  to  bearer  c«t- 
talB  qnantlty  of  heer  may  be  subject  of  for- 
gery by  Indians.  notwithatandInK  selllnK  or 
9  Is 


made  fell 
167.  42  Pi 


7». 
ime— Saase— Vpi 
Bf  »Bklle  s«hi»I 

lUdltor  against 


Jam 


0  Cal.  155. 


for  requisition  on 
ounty  school  fund 
for  certain  amount  la  aubject  of  forgery, 
although  not  accompanied  by  itemized  bi:t 
showing  separate  Items  and  price  of  each  In 

instrument,  If  genuine,  is  valid  upon  Its 
face  without  such  bill  of  Items.— People  *. 
Blbby,  91  Cal.  410.  47B.  27  Pac.  T«l. 

BS.  Same  —  rroof  of  Inanrawce  loaa. — A 
proof  of  loss  under  an  insurance  policy  Is 
an  Instrument  recognlied  by  section  G49  of 
■ode,   by   tent   writers  and   by   the  ad- 


lu( 

Its  funct 


r  thla 


other 


4K. 


pck   Is  uttered    and    published    la   a  qui 
Hon  exclusively  for  the  Jury  and  the  intent 
as  In  other  cases  may  be  Inferred   from  all 

Walker.  15  Cal.  App,  400,  114  Pac.  1409. 

49,  Saase— lastraiBeBt  mot  named  in  atat- 
mf. — One  may  be  guilty  of  a  crime  of  for- 
gery by  counterfeiting  the  handwriting  of 
another  to  an  Instrument  not  apeclflcally 
enumerated  In  this  section,  but.  to  consti- 
tute a  forgery,  the  document  forged  or 
counterfeited  must  not  only  be  false  and 
forged,  but  it  must  also  be  of  such  a  char- 
acter as  to  be  available  In  law  to  work  the 
the  Intended  Injury  or  fraud. — People  v.  Dl 
Ryana.  8  Cal.  App.  33J.  S3T,  96  Pac.  919.  See 
People  V.  Webber,  —  Cal.  App.  — ,  186  Pac. 
406. 

BO.  Kmmu — I.p4trT  to  Valted  Statea  c«1~ 
Irelar  af  oatoBa.  purporting  to  have  been 
written  and  signed  by  person  other  than  Its 
actual  author,  containing  an  assault  upon 
the  veracity,  reputation,  and  business  stand- 
ing of  person  against  whom  It  was  aimed. 
being  Chinese  subject  then  seeking  per- 
mission of  said  collector  tu  land  In  port  of 
San  Francisco,  under  terms  of  Chinese  Kx- 
clualon  Act,  Is  not  the  subject  of  forgery. 
under  this  section.— People  v.  Wong  Ssm, 
IIT  Cal.  29,  SO,  48  Pac.  972. 

91.  Same — Order — By  traairea  of  aekoul 
dlatrict.  Is  aubject  of  forgery. — See  par.  2. 
this  note. 

See.   also.   par.    54.    this   note. 

B3.  Same — Sane — Par  delivery  af  ganda. 
— Person's  name  may  be  forged  to  order  for 
delivery  of  goods,  although  person  to  whom 


known  and  It  may  therefore  be  a  subject  of 

forgery    under    this    section— People    v.    Dl 

Ryana.  8  Cal.  App.  SSI.  S37.  90  Pac.  S19. 

M.     Bane — Recorder'a  certldeate — 0«  haek 

iHlpDt   vtlth   Which      nf  a„^  at  realty,  of  fact  that  such  deed  was 

"""   ■""'    ■  duly    recorded  In   county   records   of  county. 


in 


certain  page,  may  be  the  subject  of  for- 
gery, under  this  section.- People  v.  Tur- 
ner. 113  Cal.  278,  180,  45  Pac.  321. 

Stamp  duties,  being  mere  revenue  laws,  da 
not  make  any  change  in  law  of  forgery,  and 
offense  Is  complete  whether  instrument  ts 
stamped  or  not. — People  v.  Frank,  28  Cal. 
GOT,  El  4. 


this  note. 

S8.  Same — Wrlttea  aaalKBncnt  or  aalc  of 
anearned  aalary  of  public-school  teacher  for 
neit  ensuing  month,  together  with  order 
upon  city  auditor  tor  warrant  representing 
such  salary,  may  be  subject  of  forgery. — 
People  V.  Munroe.  100  Cal.  664,  668.  18  Am. 
St.  Rep.  323,  24  L..  R.  A,  33,  36  Pac.  326. 
IV.  INDICTMENT  AND  INFORMATION. 
S«.  Anrndnnt  at — May  ke  allowed  whe« 
the  original  indictment  or  Information  in- 
directly charges  the  ofTense,  but  not  where 
the  original  falls  to  charge  an  Indictable  of- 
fense: e.  g..  a  charge  that  the  accus<>,]  forged 
the  certificate  of  acknowledgment  to  ail  In- 

as  to  sped  flea  11  y  charge  the  forgery  of  the 
handwriting  and  seal  of  the  notary  purport- 
ing to  take  and  certify  the  acknowledgment. 
the  charge  that  accused  forged  the  acknowl- 


f  charging  the  forgery  of  the  hondw 
nd  s»>al  of  the  notary. — People  v.  Wi 
-  Cal.  App.  — .  icfi  Pac.  40S. 
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W.  AlteraMoa  of  wiitlBc. — Whan  K«iiulns 
Inatrument  la  altered  In  material  part, 
wharaby  new  operation  ie  K>ven  to  It.  auch 
as  ralalng  a  check,  the  targery  may  be 
apeclally  alleged  aa  constituted  by  altera' 
Won;  or  forgery  of  entire  Instrument  may  be 
allSKed,  aa  when  altered  It  la  forKery  of  the 
whole.— People   v.   Brotherton,   47   Cal.   IBS, 

See  para.  100-lOt,  thla  note. 
«1.  ChaivlBs  BeTcnit  aEts.^Under  atat- 
ute  enumerating  aeries  of  acts,  either  t,f 
which  separately,  or  all  toKSther,  may  con- 
stitute oRense  of  forgery,  all  such  acta  may 
be  charged  in  single  count,  and  when  so 
charged,  constitute  but  one  and  same  of- 
fense.—People  T.  Frank,  IS  Cal,  GOT,  SIX; 
People  V.  Shotwell,  37  Cal.  3S4;  People  v. 
Thompson,  18  Cal.  Z14,  311;  People  t.  Har- 
rold,  84  Cal.  EST.  S69.  24  Pac.  lOB;  People  v. 
Smith,  103  Cal.  S63,  GSS,  ST  Pac.  Sll;  People 
V.  l.eyBhOB,  log  Cal.  440,  442.  41  Pac  480; 
People  V.  HcQIade,  las  Cal.  IS,  TO,  T2  Pac 
«00. 

61,  Indictment  charging  forgery  of  as- 
signment of  patent  right  to  personal  prop- 
erly, which  also  charges  defendant  with 
having  offered  auch  instrument  for  record  at 
office  of  county  recorder,  and  causing  same 
to  be  recorded,  does  not  charge  two  oftensea, 
because  auch  Instrument  was  not  entitled  to 
record,  such  part  of  Indictment  being  mere 
surplusage.- People  v.  Harrold.  84  Cal.  GST, 
689,  24  Pac.  lOfi. 

88.  Information  that  defendant  raised 
check,  and  also  forged  several  Indorsi^ments 
thereon  when  raised,  and  passed  it  on  bank. 
charges  but  one  offense. — People  t.  Dole,  122 
Cal.  488,  489,  68  Am.  Bt.  Rep.  50,  S5  Pac.  681. 
64,  Either  to  forge  a  check  or  tn  pass 
It  with  guilty  knowledge  la  forgery,  and 
each  may  be  charged  singly  as  tonstitutiiifc 
crime  of  forgery,  or  it  charged  together  they 
constitute  but  one  otCense,  and  single  olTense 
may  be  charged  In  separate  counts,  wlth.nut 
being  amenable  to  objection  of  charitiiig 
more  than  one  offense. — People  v.  Rmlth, 
101  Cal.  568,  ESG,  8T  Fac.  816. 

6&.  Where  statute  against  forgery  enu- 
merates several  acts  diajunctlveiy.  which, 
separately  or  together,  constitute  otfi'nse. 
Indictment.  If  It  charges  more  than  one  of 
them,  which  It  may,  and  that,  loo.  In  same 
count,  should  do  ao  In  the  conjunctive,  us- 
ing word  "and"  Instead  o(  "or,"" — People  v. 
Tomllnson,  38  CaL  E08,  GOg;  People  v.  Ah 
Woo.  28  Cal.  208. 

66.  Indictment  alleging  that  defendant 
uttered,  published,  passed,  or  attempted  to 
pass,  a  forged  contract  la  defective.  In  al- 
leging such  acts  In  the  disjunctive, — People 
V   Tomllnson,  36  Cal.  803,  809. 

BT.  Ckrrk — Pajable  <o  aaother  allfged  to 
have  been  forged,  the  Indictment  not  having 
alleged  that  the  check  wan  indorsed  by  the 
defendant  with  the  name  of  such  other  jier- 
snn.  and  the  check  when  presented  In  evi- 
dence showing  such  an  Indorsement,  anl  (he 
evidence  showed  that  the  defendant  bo  an- 


doraed  It  at  the  time  of  paaalng  the  same, 
and  no  objection  having  been  made  to  the 
Introduction  of  the  note  of  the  evidence 
ahowing  that  defendant  Indorsed  the  Instru- 
ment, the  question  of  a  variance  between  the 
charge  made  In  the  Information  and  the 
proof  on  the  trial  can  not  be  raised  for  the 
first  time  on  appeal, — People  t.  Eacalera,  38 
Cal.  App.  212,  ITI  Pac.  BTG. 

•8.  Sane— Payable  ««  order  of  aecaaed 
charged  to  have  been  forged,  the  indictment 
must  allege  that  the  defendant  Indorsed  It 
la  order  to  constitute  a  sufficient  allegation 
of  the  offense,  for  the  reason  that  without 
auch  Indorsement  of  the  Instrument  there 
could  be  no  defrauding  of  any  one. — People 
T.  Cole,  ISO  CaL  II,  61  Pac  »T4:  People  v. 
Thorn  burg,  4  Cal.  App.  88,  (T  Pac  234. 

M.  Deserl»tloa  of  luinmcat. — Informa- 
tion for  forging  an  Instrument  described  as 
being  "demand"  on  treasury  of  city,  which 
Instrument  la  aet  out  in  full  in  Indictment, 
and  appears  to  be  request  for  payment  of 
money,  la  sufficient  as  setting  out  an  instru- 
ment described  and  enumerated  in  thla  sec- 
tion.— People  T.  McQlade,  1)9  CaL  «,  68,  TI 
Pac.  600. 

As  to  lastraaaeaf  !■  forclsB  lucvage  be- 
ing re«Blred  to  be  set  out  In  Bngllah  trans- 
lation, aee  par.  SO,  thla  note. 

70.  Where,  In  Indictment,  the  Instrument 
Is  set  out  In  full,  technical  designation  of  Its 
legal  character  aa  an  order  Inatead  of  a 
draft  becomes  Immaterial.  —  People  v.  Ah 
Woo,  28  Cal.  30E,  108. 

71.  Indictment  charging  uttering  and  at- 
tempt to  pass  check  aa  genuine  check  of 
S.  B.  S.,  whereaa  the  check  aet  out  In  auch 
Indictment  Is  check  of  defendant,  purport* 
Ing  merely  to  have  been  Indoraed  on  Its 
back  by  S.  B.  S.,  ia  fatally  defective.  In- 
dorsement being  no  part  of  the  check. — 
People  T,  Cole,  ISO  CaL  13.  14,  62  Pac,  271. 

T3.  Indictment  charging  uttering  and 
paaaing  of  order  for  money  need  not  allege 
that  order  waa  Indorsed  by  person  in  whose 
favor  It  was  drawn,  when  It  appears  that 
defendant,  under  such  name,  procured  money 
upon  It  from  drawee. — People  v.  Ah  Woo,  28 
Cal,   206,  208. 

73.  Same  —  Of  asortgage.  —  Indictment 
charging  forgery  of  mortgage  purporting 
to  be  made  and  executed  by  certain  named 
person  In  favor  of  certain  other  named  per- 
son, Is  Insufficient  In  not  adequately  describ- 
ing the  mortgage,  if  it  Is  not  alleged 
whether  It  was  upon  real  or  personal  prop- 
promissory  note  or  Indebtedness,  or  whether 
it  waa  valid  or  given  for  lawful  purpose. — 
People  V.  Tcrrill,  127  CaL  99,  100,  68  Pac 
836. 

T4.  flBse — Of  aote.— Indictment  for  forg- 
ing note.  If  It  otherwise  correctly  describes 
the   note,   need    not  contain   a   copy    thereof. 


paid  or  as  to  a  clause 
fees. — People  v.  Terrll 
Pac  894, 
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forcnl. — Indictment  for  forcing:  bank-blllH 
need  not  alleKe  that  bahklnK  house  wnose 
bills  were  Imluted  wae  Incorporated  com- 
pany, (or  It  It  was  banking  company  actu- 
ally iHsuInK  bank-blllB  which  were  current 
anywhere.  It  Is  auRlclent, — People  v.  Ah 
Sam,  41  Cal.  S4E.  S52. 

78.  Information  tor  forgrlhK  an  order  on 
county  Buperin  ten  dent  of  public  schools  tor 
requisition  on  county  auditor  against 
county  BCfaoo)  fund.  havlnR  set  out  Instru- 
ment which  was  valid  upon  Its  face.  It  was 
not  necessary  to  allege  existence   of  school 


trlct  0 


fact  t 


I  whos 


■    the   1 


such 


lanKuage  tor  greater  certainty,  yet  It  Is  not 
Indispensable  that  this  shall  be  done,  as 
sumclent  certainty  may  be  obtained  by  glv- 
Inc  a  translation  In  Bngllsb. — People  v.  Ah 
Woo,  S»  Cal.  20S.  108. 

As  to  dcBCrlptlom  af  iBstrasHBt  alleged  to 
have  been  forged,  see  pars.  Ti>-8S,  this  note. 

SI.  FarKlBK  msMC  fnlT<— Indictment  for 
forgery   Is  not  defective   In   charging   forg- 


slgnatures  to  such  order  were  forged  < 
trustees  of  such  dlstrlct.^ — People  t.  Blbby, 
91  Cal.  4TD,  47G,  Z7  Pac.  7R1. 

7T.     Dlsmtsaal    of    one    const. — Where   In- 

forgery  of  telegram  and  the  other  charging 
attempt  to  obtain  money  under  false  pre- 
tenses, but  both  arising  out  of  the  same 
transaction,  but  upon  the  first  only  at  which 
the  defendant  was  examined  and  held  to 
answer  by  ft  magistrate,  the  second  is  with- 
out authority  ot  law  and  Is  mere  surplu^i' 
age  In  the  Information,  and  where  the  al- 
legations In  (he  flrst  count  are  complete  and 

be  dismissed  and  the  trial  proceed  upon  the 
first. — People  t.  Danford,  14  Cal.  App.  442, 
11!  Pac.  474. 

T8,  -rm.UrlT'—Smmtlrmt  wtth«Bl.— -Infor- 
mation charging  that  defendant  "did  make 
and  forge"  a  check  Is  sufflclent,  without  us- 
ing the  word  "falsely"  before  the  word 
"make."— People  v.  Mitchell,  91  Cal.  690, 
ESS.  Zi  Pac.  B97. 

79.  Information  for  forgery  does  not 
charge  more  than  one  offense  In  alleging 
that  after  raising  check  defendant  forged 
several  Indorsements  on  back  of  it,  when 
it  omitted  words  "falsely  and  feloniously" 
from  second  charge,  there  being  nothing 
to  negative  defendant's  authority  to  make 
such  Indorsements.— People  v.  Dole,  122  Cal. 
4S6.  4S9,   Eg  Am.  St.  Rep.  GO.  EG  Pac.  6S1. 

M.  FlelttlOBs  cfeBneler  of  iBstrancBt— 
Need  Bot  be  alleged  In  Information  brought 
under  this  section  (or  forging  flctltious 
deed.— People  v.  Chretien,  1J7  Cal.  4lni.  454. 
TO  Pac.  SOS. 

81.  F«retgB  laBgBBce.  iBatraBCBt  t^— 
CopT  of  iBBtTBmeBt  In  RBgllBli.- While.  In 
all  cases  ot  forgery,  where  the  instrument  fs 


nt.— People  v.  King.  12G  Cal. 


ihow    that    instrument 
in  question  can  be  made  available  In  law  to 

pears  on  face  of  Instrument  that  It  can  be 
made  available  In  law  to  work  Intended 
fraud  or  Injury.  It  will  be  sufflclent  to  set 
It  out  In  Indictment;  but  If  not.  the  extrinsic 
facts  In  view  ot  which  It  Is  claimed  that 
the  Instrument  is  available  for  the  fraudu- 
lent purpose  alleged  In  the  Indictment  must 
be  averred. — People  v.  Torallnson,  SG  Cal. 
GOS,  EOfl:  Sx  parte  Finley.  66  Cal.  tf.  i»>, 
&  Pac  S21. 

St,     Though    Indictment    or    Information 
Deed     not    contain    express    allegation    of 


of  t 


'  fact  ( 


i   ot   1 


Is  assumed  in  forged  writing. — Ex  part* 
Finley,  Bt  Cal.  2S2,  tSS.  C  Pac.  222. 

8E.  In  prosecution  for  forging  wilt. 
which  Is  set  out  In  Indictment,  and  which 
IB  a  valid  will  upon  Its  face.  Indictment 
need  not  set  out  extrinsic  facts  showing 
that  testator  had  an  estate,  or  showing 
how  testator's  widow  was  injured  by  rek- 
Bon  of  such  forgery,  as  they  are  mere  mat- 
ters of  evidence  which  would  tend  to  prove 
or  disprove  Intention  to  defraud  and  to 
commit  forgery.— People  v.  ToJd,  77  Cal. 
494,  ISE  19  Pac.  gS3. 

St.  In  prosecution  for  uttering  forged 
certified  copy  of  decree  of  divorce,  marriage 
ot  parties  need  not  be  averred  In  Informa- 
tion, as  Instrument  Itself  shows  on  Its  face 
that  It  may  have  been  used  to  consummate 
a  fraud. — E:x  parte  Finley,  6t  Cal.  202,  2S4, 
G  Pac.  222. 

ST.  Information  for  forgery  In  rnlslng 
certified  check  and  forging  certain  Indorse- 
ments on  It,  and  passing  It  as  forged  and 
raised.  Is  not  bad  in  not  showing  that  bank 
upon  which  check  was  drawn  had  any 
existence,  or  that  person  whose  name  was 
signed  to  certification  had  any  authority 
to  cerllfy.-^People  v.  Dole,  132  Cal.  486.  486, 
68  Am.  St.  Rep.  EO,  BE  Pac.  S81. 

8fl.  iBtcnt  to  defFBBd— NensBlty  of  alleg- 
iBg. — An  Intent  to  defraud  must  be  alleged 
In  Information.- People  v.  Mitchell,  92  Cal, 
G90,  E92,  28  Pac.  G97;  People  v.  Turner,  113 
Cal.  278.  aSO,  4E  Pac.  til. 

89.  Information  for  uttering  forged 
writing,  charging  Instrument  to  be  a 
forged  one,  and  defendant  with  uttering  It 
knowing  It  to  be  forged,  and  with  Intent  to 
defraud.  Is  not  Insufllclent  because  It  avers 
no  Intent  to  defraud  In  making  of  the  writ- 
ing alleged  to  be  forged,  as  the  offense  ot 
uttering  It  was  complete  If  the  Intent  existed 
when  It  was  uttered. — Ex  parte  Finley,  (t 
Cal.  263.  e  Pac.  322. 

90.  Where  Information  contained  twi> 
counts,  one  charging  forgery  of  recorder'* 
cerlincale  ot  recordation  of  deed  on  back 
thereof,  and  other  count  charging  that  salJ 
false  and  forged  record  was  uttered,  pub- 
lished, and  passed,  and  first  count  waa  do- 
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■8.     »ira»e"  li 


fectlve    tn    not   c 
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3    defraud. 

Judgment  for  co 
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reveraed, 
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was   Inti 
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e.neral.- 

-People   y. 

Turner.  113  Cal. 

27».  SSI, 

*6  Pac.  ; 
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91.     Where  legal  chan 

icter  of  i 

nstrument 

been   fc 

br    Betting    It    0 

ut    m    11 

forged  will,   eiti 

rinsic   fa 

property,   widow 

Jury   ocoa 

Laloned   by 

the   forgery,   mu 

ut    be    p 

roved,    to 

tent    on    part    of 

defendant,    but 

tbey    need 

not  be  alleged  li 

Todd,  77  CaL  fSI 

1,  4EB,  19 

Pac.  8Sa. 

91.      Essential 

L      Of      th« 

)    defraud 

.   and    the 

t    allege 

Carl  V.  McDougall,  —  Ca 

1.  App.  - 

■.  IBt  Pac. 

SSG.  following  or 

1  tbia  DO 

Int  People 

.  V.  Smith. 

and  People  v.  Tur- 

ner.  IIJ  Cal.  «8 

,  4S  P«o. 

331. 

t   did    falaely    make. 


charge  an  Intent  to  defraud. — People  T. 
Smith,  103  Cal.  683.  S7  Pac.  ElS;  People  V. 
Turner,  111  Cal,  I7B,  4E  Pac.  331:  Cart  v. 
ICcDousall,  —  Cal.  App.  — ,  184  Pac.  S8G. 
'  M.  KBonlrdse  »t  fateltr  —  Neceaalty  of 
Blleglag. — Information  for  forging,  uttering, 
and  paaslng  as  true  and  genuine  false  and 
forged  check  should  allege  that  defendant. 
at  time  he  uttered  and  passed  Instrument. 
knew  the  lame  to  bs  falee,  altered,  forged. 
or  counterleited,  and  allegation  that  be 
falsely  and  knowingly  passed  as  genuine 
false  and  forged  check  can  not  be  construed 
to  mean  that  be  knew  check  was  false  and 


Infor 


.  E90,  G»Z,  a 


though  he  Is  also  charged  in  s 
tlon  witb  having  forged  the  1 
self. — People  v.  Mitchell,  92  Ci 
Pac.  6»7. 

9E.  Information  charging  forgery  of 
check  In  drst  count  and  charging  uttering 
or  passing  of  same  forged  check  In  second 
count,  should  charge  In  second  count  that 
defendant  knew  such  check  to  be  forged. 
notwithstanding  that  it  Is  described  therein 
as  being  same  check  which  defendant  Is 
charged  with  forging  In  ftrst  count.— People 
T.  Smith.  103  Cal.  E63.  EG5,  37  Pac.  51fi. 

9S.  Such  defect  Is 
to  demur  to  Informal 
essence  of  cause  of  action,  and  which  might 
bo  raised  at  any  point  In  progress  ot  the 
case.— People  v.  Smith,  103  Cal.  GS3,  GSI,  37 
Pac.   GIS. 


ralved   by  failure 


I  perso 


I  Is 


1   Infor 


active 


"■Ignature"  Instead  ot 
"name."— People  T.  King.  ItE  CaL  tfi».  171, 
E8  Pac.  19. 

as.     fteeordatlaB   of  false   aad  tartcra   l» 

ratriiBiHt.—Indlctment  of  Information  which 
charges  the  forgery  of  an  instrument  ot 
conveyance,  without  alleging  that  the  hand- 
writing and  seal  of  the  notary  wero  forged, 
and  also  charges  that  the  accused  offered 
tor  record  and  procured  to  be  recorded  the 
alleged    to    have    been    forged. 


lubllc    ofFen 


115, 


anl< 

R.— P 

eopl 

e    V.    Webber, 

,    _ 

-  Cal. 

App.   —. 

186 

Pac. 

40fl 

iBSelCKer  ot. — Tl 

rglng 

the  check 

>   Issued 

with    intent 

to 

defraud   Lesser 

Bros,  Co.,  a  corporation,  and  proof  »howinK 
that  the  defendant  drew  the  check  Id  Les- 
ser Bros.  Co.'s  place  of  business,  there 
handed  It  to  a  Mr.  Lesser  and  received 
money  In  exchange  therefor.  Whether  the 
defendant  In  fact  knew  the  party  named 
was  a  corporation  or  not  Is  Immaterial,  tor 
he  Intended  to  defraud  that  party  wbetbcr 
It  was  a  corporation  or  not. — People  v.  Itua- 
sell.  lEG  Cal.  4E0,  458,  IDG  Pac.  416. 

lotes. 


I.  St.  Rep.  381;  41  Am.  St.  Rep.  TOG. 
Allegation     and     Information     that 
with    Intent    to    defraud 


.    Co. 


■atlot 


1   the 


check  In 

It  to  be  payable  to  "Lesser  Bros.  Co.." 
s  not  constitute  a  material  variance 
lough  there  Is  no  direct  allegation  that 
ser  Bros.  Co.  was  a  corporation.  What- 
r  uncertainty  there  was  In  the  Informa- 


1  taker 


WI. 


tonrerr  at  ck>rce4U— iBfonaa- 

, — Information  charging  the  forgery  of 
nse  and  the  publishing  and  passing  the 
genuine   by    offering   the    same    for 


•ord    < 


I  crim 


inder 


r  the  allegation 
of  offering  It  for  record  must  be  taken  as 
nothing  more  than  an  allegation  of  the 
manner  In  which  It  was  uttered  and  pub- 
lished. Such  Information  does  not  charfce 
two  distinct  offenses. — People  v.  Drlggs,  12 
CaL  App.   240,  241,  )4t.   lOS   Pac.   El.   SL 


special    demurrer. — Peopit 
CaL   4G0,   4G3,   4GE,    lOG  Pac 

101.     Information  charging  forgery  of 

certain  Instrument  of  writing,"  which 
strument  Is  set  out,  and  shown  to  be  ch< 
payable  to  maker  or  order,  with  his  na 
indorsed  thereon.  Is  Insufficient  to  eh«i 
the  forgery,  without  special  allegation 
the  fact  ot  forgery  of  the  IndorsemeiiL 
cause  Indorsement  Is  not  part  of  che 
and.  when 


the  charge  Is  tor  forgini 
signing  the  name  of  Ja 

deed,  and  that  the  Infor: 


f  by 

>IL     IGt 


?ctioi 


470  of  t 


to   the   B 
1  Code.  I 


>  ot 


473,  and  that  i 
allege  that  James  Wallace  was  the  owner 
of  the  property  described  In  the  deed  at  the 
time  of  the  alleged  forgery,  this  being  a 
mere    matter    of    evidence. — People   ▼.    H-:- 
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Pherson,  ■  Cal.  App.  W.  •!  Pac.  lORS.  C  Cul. 
App.   Dec.  209. 

104.  Information  cbarKlns  torgery  at 
check  described  •»  containing  word 
"(SlKiied)"  befors  name  of  drawer,  ttia 
whole  Instrument  belns  set  out.  and  alleged 
to  be  (alae  and  forged,  was  construed  as 
alleging  that  word  "(Signed)"  was  a  por- 
tion of  the  original  Instrument,  and  did  not 
show    that    Instrument    set    out    was    mere 

People  T.  Crane,  i  Cal.  App.  Hi,  8T  Pac.  139. 
■  1o  TBTlaaee  between  allegation   In  In- 


dlGtn 


latlai 


1  evidence,  see  Part  VI,   this   note. 

105.  An  Information  charging  that  the 
defendant  "wilfully,  unlawfully,  felonloUBly. 
and  with  Intent  to  prejudice  and  damage  the 
said  Investment  company,  did  falsely  make 
and  forge  the  promissory  note  described," 
Is  held  not  obnoxious  to  demurrer  on  the 
ground  that  the  above  language  was  not 
qualllled  by  the  phrase,  "not  knowing  that 
he  had  authority  to  do  so." — People  t. 
Peterson,  17  Cal.  App.  7S6,  IZl  Pac.  70S. 

108.  Where  the  Information  charges  both 
forging  and  uttering  the  note,  and  evidence 
was  Introduced  and  Inetructlons  given  upon 
both  branches  of  the  case,  and  the  verdict  is 
fceneral,  the  Judgment  of  conviction  would 
have  to  be  reversed  it  either  charge  should 
be  defective  but  II  neither  Is  defective,  a 
general  verdict  will  be  allowed  to  stand. — 
People  V.  Peterson,  17  Cal.  App.  736,  121 
I'ac  TOS. 

V.     EVIDENCE    —    ADMISSIBILITY    AND 
SUFFICIENCY   OP. 

■•7.  As  to  vrdcr  of  evMence — CunfcselaB 
at  irtrm*mmt.  Involving  the  commission  of 
another  forgery  so  closely  Interwoven  in 
the  narrative  as  to  be  practicably  Insepa- 
rable, may  be  Introduced  before  any  other 
evidence  relative  to  the  forged  Instrument: 
It  being  a  matter  resting  in  the  discretion 
ol  the  trial  court  as  to  the  order  In  which 
evidence  shall  be  produced. — People  v.  Hln- 
shaw.  40  Cal.  App,   STI,  181  Pac.  GS. 

108.  Bui  exlra-Judlcial  confessions  of  the 
defendant  are  not  In  and  ot  themselves  sul- 
nclent  to  establish  the  offense  of  forgery 
charged.— People  v.  Baird,  10G  Cal.  128.  28 
Pac.  e39;  People  v.  Hlnshaw,  40  Cal.  App. 
872,  1*2  Pac.  E9. 

See  par.  151.  this  section. 

IW.     Aeeonpllcc  —  Admlsalbllltr    «t    cvl- 

draee   at — ttnleii    govcrmlag. — The    fact   that 

a   witness    offered    is   an    accomplice    of    (he 

accused  In  the  crime  charged  constitutes  no 

round  upon  which  to   base  an  objection  to 


his 


la  governed  by  the  same  rules  applicable  to 
the  testimony  of  witneeses  having  no  part 
In  the  commission  of  the  offense  charged. — 
People  v.  Griindell.  75  Cal.  App.  301,  17  Pac. 
'  lit;  People  v.  Flood,  41  Cal.  App.  3Tt,  182 
Pac.  766. 


pllce  testifying  Is  not  essential,  where  hti 
testimony  tends  to  establish  the  feet  of 
Identity,  and  his  testimony  Is  admissible. 
the  weight  to  be  given  to  It  being  for  the 
Jury  to  determlne.-^ee  People  v,  Rolfe,  61 
Cal.  540;  People  v.  Young,  102  Cal.  411,  36 
Pac.  TTO:  People  T.  Barker.  114  Cal.  617.  46 
Pac.  601;  People  v.  Flood,  41  Cal.  App.  373. 
183   Pac.  766. 

111.  Belief  of  witaess  —  Hot  coaapeteBt, 
whea.  —  Prosecuting  witness'  testimony, 
that  he  believed  defendant  eigned  his  name 
to  some  of  them,  without  laying  any  founda- 
tion for  competency  of  such  evidence  or 
stating  why  he  believed  It.  iB  not  sufficient. 
^-People  V.  Bird.  124  Cal.  32.  34,  11  Am.  Cr. 
Rep.  H3.  GO  Pac.  839. 

111.     Admissibility  of  such  e 


left,   1 


retlon   of 
—People  V.  Frank,  18 


Judge  who  tries  case. 
Cal.  S07,  Gl«. 

118.  City  dlveetoiT  aad  Krca*  rexlatcr  at 
eoDBty — Are  eoaipctnt  evMeaee,  In  proaS' 
cutlon  for  forgery,  to  prove  that  person  or 
persons  of  same  name  as  that  purported  to 
be  forged  resided  In  county.— People  v. 
Idlrd.  118  Cal.  291.  293,  EO  Pac.  481.  See  Peo- 
ple V.  Epplnger,  105  Cal.  38,  SS  Pac.  63«. 

As  (a  e(tr  Jlreetory  bclac  ndMindble  la 
•vMcaee,  see,  post,  )  476.  note  par.  It. 

114.  CanfesslBB  ot  deteBdaat  —  Batra- 
Jadlclal,  alone  Is  not  sufficient  to  render  it 
admissible  In  evidence. — People  v.  Baird. 
105  Cal.  126,  38  Pac.  333;  People  v.  Hinshaw, 
40  Cal.  App.  672.   181  Pac.  59. 

lis.  Extra -Judicial  confessions  of  defend- 
ant himself  would  not  be  such  proof  thereof 
as  would  render  them  admissible.— People 
V.  Baird,  105  Cal.  116,  130,  38  Pac.  833. 

1J9.  In  a  prosecution  for  forging  and 
negoliating  a  note  and  mortgage  It  is  error 
to  admit  In  evidence  a  statement  made  by 
the  defendant  that  he  and  a  person  by  the 
name  of  the  person  named  as  mortgagee  In 
the  instrument  had  participated  In  another 
transaction    whereby   a   sum    of   money    had 

realty  consummated  by  means  of  a  forged 
instrument.— People  Y.  Canfleld,  173  Cal.  309. 
1S9  Pao.   1046. 

lir.  Corrohoratloa  ot  necoiavUee. — Where 
an  accomplice  testides  to  the  fact  that  cer- 
tain writing  was  done  in  the  office  of  A,  and 
the  use  by  the  accused  (a  woman)  of  muci- 
lage upon  a  document,  the  in)<  and  mucilage 
being  borrowed  from  A;  the  testimony  of  A 
that  at  the  staled  time  and  place  "a  lady" 
had  been  there  and  borrowed  ink  and  muci- 


lage 

that  the  defends 


s  the  lady  I: 


ques 


ting  the  testimony  of  the  preceding  witness, 
who  had  identiried  the  defendant  as  that 
lady. — People  v.  Webber,  —  Cal.  App.  — ,  ISG 
Fac.  406. 

118.  The  statutory  provision  requiring 
corroboration  of  the  testimony  of  an  accom- 
plice which  testimony  shall  tend  to  connect 
the   accused    with    the    commission    of    the 
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olfenee  charged  before  he  oan  bo  convicted, 
does  not  mean  Ihat  the  accomplice  may  not 
be  believed.— People  v.  Hoosler,  24  Cal.  App. 
1ET,  142  Pac.  514;  People  v.  Flood,  11  Cal. 
App.  ST3,  IgS  Pac.  TBC. 

lis,  StroDK  corroborativs  evidence  Is  not 
necessary.  Even  tbough  the  clrcumatancea 
constltUtlnK  the  evidence  offered  and  re- 
ceived in  corroboration  of  the  testimony  of 
an  accomplice  be  sllsht,  such  evidence  Is 
nevertheless  suflleient  to  meet  the  require- 
ments under  the  provisions  of  section  1111, 
post.  If.  In  and  of  llself,  It  tends  to  connect 
the  accused  with  the  commlBsion  of  the  of- 
fense.—People  V.  McLean,  84  Cal.  482,  21 
Pac.  SZ;  People  V.  Garwood,  11  Cal.  App.  SSB, 
lOE  Pac.  113;  People  v.  Hartln.  1»  Cal.  App. 
235,  126  Pac,  918;  People  V.  Flood.  41  CaL 
App.  ST3,  182  Pac.  TGG. 

UO.  Death  af  varported  slarBer  of  draft— 
Betei*  date  at  draft,  and  evidence  thai  he 
was  murdered  by  defendant,  may  be  shown, 
as  tendInK  to  prove  forgery,  and  also  that 
defendant  uttered  and  passed  the  Instru- 
ment. Itnowlng  It  to  be  forged. — People  V. 
Sanders,  11«  Cal.  Ill,  181,  48  Pac.  lEI. 

121,  Evidence  Is  admissible,  on  part  of 
defense,  of  facta  and  circumstances  tending 
to  rebut  evidence  so  admitted  for  prosecu- 
tion,—People  V.  Sander*,  114  Cal.  ilt,  »4.  4* 
Pac.  111. 

iza,  FlaaaeUI  maditlam  af  yroareatlaK 
(TltaeM,  evidence  of  is  not  admissible.— 
People  V.  Lapique,  IIS  Cat.  £08.  B0(,  C9  Pac. 
Sit. 

US,  Parsed  iBetraaemt  —  ThuaKb  aa- 
•tanipcd,  IB  evidence  against  defendant. — 
People  V.  Prank,  18  Cal.  GOT,  G14. 

124.  Oalltr  kaowlrdce  —  Tliae  brtwrca 
prlaelpal  aad  eallateral  fact,— No  precise 
rule  can  be  established  In  regard  to  length 
of  time  between  principal  fact  and  collat- 
eral facts  proposed  to  be  shown  in  proof  of 
guilty  knowledge,  so  far  as  the  question  as 
to  admissibility  of  evidence  In  prosecutloTi 
for  forgery  Is  concerned,  and  evidence  of 
facts  transacted  three  months  before  and 
one  month  afterwards  has  been  received. — 
People  v.  Frank.  28  Cal.  EOT,  E18. 

lis.  Saaat— Sane — Nlae  naathe  held  too 
remote,— People  *.  Baird,  104  Cal,  481.  481, 
IS  Pac.  SIO. 

11«.  Idcatlflntlaa  •(  aecneed  —  Cawpe- 
tFBCT  of  baak  teller^  tcstlnoBT  that  the 
accused  presented  the  check  alleged  to  have 
been  forged,  but  that  he  could  not  posi- 
tively Identify  him.— People  v.  Flood,  41  CaL 
App.  ITS,  18i  Pac.  TtS. 

I3T.  ImpalraieBt  of  alBd  froaa  pvatraeted 
tntemperaarc.— Evidence  that,  from  pro- 
tracted habits  of  Intemperance,  defendant's 
mind  had  been  so  Impaired  that  when  he 
wns  under  Influence  of  liquor  he  was  In- 
sane, Is  admissible.- People  v.  Blake,  eS 
Cal.  27E,   277,   4   Pac.   1, 

Ae  to  wknt  latosfcatle*  Kill  rsetue  t»T- 
mtrr,  see  note,  3e  I..  B.  A.  4SE.  4T0, 


US.     Othee    oKeaeea — As    to    gcBerallr, — 

As  to  evidence  of  other  crimes  In  prosecu- 
tion for  forgery. — People  v.  McPherson.  I 
Cal.  App.  168,  »1  Pac.  1098,  EO  CaL  App. 
Dec  109. 

t.    A.    193;    43   L.    R.   A. 


<N.  S 


774. 


As  to  adiB  leal  kill)  r  of  evldeaee  of  other 
•ffCBsee    to    vrove    IdeBflty    of    the   acMued. 

see  note.  3  A.  L.  R.  ISBB. 

lao.     SaiBe — Bvldeace   of   other   forgeriesi. 

commuted  by  defendants,  of  similar  instru- 
ments, about  the  same  time,  Is  admisslbls 
on  the  question  of  guilty  knowledge  and 
Intent.— People  v.  Frank,  28  Cal,  SOT.  Elt: 
People  V,  McOlade,  139  Cal.  86,  TO.  T>  Puc. 
eaO:  People  V.  BIbby.  91  Cal.  tTO,  4T8,  IT 
Pac.  781;  WIthaup  v.  United  States,  IIT  Fed. 
E3a,  532, 

110,  And  for  purpose  of  determining  by 
comparison  whether  defendant  was  forger 
of  order  recited  In  information.— People  v. 
Bibby,  91  Cal.  4T0.  4T6.  17  Pac.  781. 

131.  Evidence  of  similar  offenses  Is  ad- 
missible to  show  guilty  Intent,  and  also  to 
rebut  any  theory  of  the  defendant  of  acci- 
dent or  of  good  faith. — People  V.  Hlnshun', 
40  CaL  App.  6T2,  181  Pac  69. 

111.  Evidence  of  another  forgery  Is  ad- 
missible where  It  Is  embodied  in  the  volun- 
tary   confession    of    the    accused,    and    so 

>losely  connected  with  the  recital  as  to  the 
main  offense  as  to  be  with  dllUculty  sepa- 
rated therefrom,  as  to  be  Indivisible.— Peo- 
ple V.  Hlnshaw,  40  Cal.  App.  871,  182  Pac.  G9. 

133.  Any  error  that  may  have  been  com- 
mitted In  the  admission  of  evidence  of  an- 
other forgery  contained  In  the  extra- 
judicial confession  of  the  defendant,  Is 
cured  by  subsequent  evidence  In  the  nature 
of  exemplars  of  his  handwriting,  and  thus 
affording  support  to  the  evidence  that  the 
accused  forged  the  Instrument  charged  tn 
tha  Indictment  or  Information. — Psople  v. 
Hlnshaw,  40  Cal.  App.  672,  181  Pac,  61. 

1S4.  Sane— Same — AeeoBpllee  nay  tes- 
tify tm  the  fact  that  he  and   the  defendant 


the 


whict 


the 


charged  is  alleged  to  have  occured.  and  at 
about  the  same  time  in  the  day,  attempted 
to  pass  another  forged  check  on  another 
bank.— People  v.  Flood,  41  Cal.  App.  37),  181 
Pac.  7EE. 

ISB.  Saae — Saaie — Aa  to  erMS-exanlaa- 
tlOB  af  defeadaBt  reepectlag, — Defendant  in 
prosecution  tor  forgery  can  not  be  cross- 
examined  with  regard  to  other  forgeries,  of 
which  evidence  was  Introduced  by  prosecu- 
tion, claimed  to  have  been  committed  by 
him.  where  his  testimony  In  chief  was  con* 
fined  strictly  to  crime  for  which  be  was  be- 
ing tried.— People  v.  Balrd.  104  Cal.  461.  461, 
38  Pac.  310. 

1S«.  Sane — Sane — After  pVMf  that  snich 
ather  fonserles  were  in  handwriting  of  de-. 
fcndant.— People  v.  Blbby,  91  Cal.  470,  478. 
IT  Pac.  Tgl;  People  V.  Balrd,  105  CaL  136, 
ISO,  IS  Pao.  6SS. 
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1ST.  S>BF  —  Smme  —  Saae  —  Nar  does  It 
■altfr  If  ■■eh  slhci  iialea  or  blUa  are  sub- 
jects of  other  indictments  pendlnB  at  tima. 
— People  V.  Frank.  28  ChI.  EOT,  G1E. 

138.  Sane  — Sane  — aame  — Nor  doe*  It 
Hatter  Aat  «eteadaat  kad  been  aeqnttted 
on  such  Indictments,  unless  [acts  necea- 
■arllr  and  directly  found  by  such  acquittal 
were  facts  necessary  to  sliow  that  such 
notes  were  forged. — People  t.  Frank,  Zi 
Cal.  EOT,  EIS. 

1S».  Sane — Sbbc — Sack  evldeaee  la  aot 
■datiaalMe,  In  absence  of  proof  that  such 
□  Iher  checks  were  actually  forged  as 
claimed.— People  t.  Whlteman,  114  Cal.  S3S. 
S3i.  46  Pac.  SB;  People  v.  Bird,  111  Cal.  32. 
14,  11  fm.  Cr.  Rep.  44t.  6«  Pac.  631. 

140.  '  PaaaInK  of  Ike  laatnBieBt — Need  aat 
he  vroTCB  In  order  to  establish  the  commla- 
alon  of  the  ofrense;  It  Is  auOlclent  to  show 
the  making  of  the  false  Icatrument.  under 
the  provisions  of  the  abova  section. — Peo- 
.   Escalera.  It  Cal.  App.   Ill,   171   Pac 


»TS. 


i.  1  it.  T 


■   forced   ek«^   s 


141.  Plea  of  vatlty  by  aaother— To  eaai- 
mlaslaa  of  uBraae  eharscd — Record  of  not 
adBlasible  for  the  purpose  of  catabllahInK 
the  Innocence  of  the  accused;  notwlch- 
Btanding  the  well- recognised  principle  that 
It  is  *lwaya  proper  to  show  that  some  per- 
son other  than  the  accused  committed  the 
crime  charged. — People  v.  Flood,  41  Cal. 
App.  373,  183  Pac.  16S.  See  People  v.  John- 
eon.  47  Cal.  131  (defendant  and  another 
Jointly  Indicted  for  burglary,  and  the  other 
convicted  of  the  otTense):  People  v.  Mit- 
chell, 103  Cal.  338,  34  Pac.  *g«. 

143,  Posaessloa  of  tnatniaient  recentlj' 
farced,  by  one  claiming  under  It  is  evi- 
dence against  possesaor,  in  proaecution 
against  him  for  forgery,  or  uttering  forged 
instrument.— People  v.  Smith,  103  Cal.  E6t, 
Eei,  37  Pac.  Eie. 

Ab  to  pfwaeaalfta  af  otker  talced  wrltlaKB. 
see  note,  7  Am.  Cr.  Rep.  1»S, 

143.  Frateat  aeeonpauylBg  eheek — Km. 
■eeiia  adailaatoa  In  evldenec  of  protest  which 
accompanied  check  charged  to  have  been 
forged  and  uttered,  will  not  be  ground  for 
reversal  of  conviction,  unleas  admission 
thereof  was  prejudicial  to  defendant. — Peo- 
ple v.  Whlteman,  114  Cal.  S3S.  339,  4<  Pac. 
«■. 

144,  Sea  geat*.  —  In  prosecution  for 
forging  mortgage,  where  Information  con- 
tained copy  of  promiaaory  note  which  it 
was   given   to   secure,    proof   of   signing   of 

slbte,  as  being  part  of  same  transaction. — 
People  T.  Baker,  100  Cal.  138,  130,  38  Am.  8L 
Rep.  S7t,  34  Pac.  t48. 

14E.  In  prosecution  for  forgery,  evidence 
of  subsequent  tranaactlons  between  defend- 
ant and  person  alleged  to  have  been  de- 
frauded, tending  to  show  Intent  of  de- 
-Peopla   v.  Phillips,  70 


Cal.  SI.  t 
P.O.— I 


I  Pac.  ' 


14«.  Saaeleacr  of  cvideaee— As  t«  aigb- 
lac    aane    of    another.— Proof    that    an    ac- 

an  Instrument,  and  that  he  passed  aucb  In- 

gery,  aa  it  must  still  be  shown  that  it  was 
false  instrument,  and  (his  la  not  proven  un- 
til It  Is  shown  that  person  who  signed  the 
other's  name  did  ao  without  authority. — 
People  V.  Lundin,  117  Cal.  124,  IZT,  4S  Pac. 
1034.  See  People  v.  Mitchell.  »t  Cal.  E90,  28 
Pac.  GST;  People  v.  Whlteman,  114  Cal.  338, 
41  Pac.  99. 

14T.  Under  decisions  In  People  v.  Mitch- 
ell, 92  Cal.  630,  28  Pac.  597,  and  People  v. 
Whlteman,  114  Cal.  328,  4G  Pac.  99,  it  has 
become  a  moat  diRlcult  matter  to  produce 
sumcient  evidence  to  Juatify  convictions. 
This  difficulty  ariaes  from  fact  that  the 
name  of  party  aigned  to  note  or  check  la 
that  of  some  person  practically  unknown, 
and  hence  It  Immediately  becomes  dimcult 
to  prove  that  defendant  did  not  sign  check 
under  authority  of  thla  unknown  person. 
When  circumstances  of  this  character  pres- 
ent themaelvea,  evidence  of  prosecution  will 
not  be  restricted  within  close  limits,  and 
very  much  evidence  will  not  be  required 
tending  to  show  failure  of  authorization  to 
defendant  upon  part  of  party  whose  name  la 
algned  to  the  Inatrumenl.— People  v.  Lundin, 
120  Cat.  lOa,  210,  G3  Pac.   807. 

148.  Sane — Same— Where  defeadaat  waa 
ckarged  witk  (orglBC  certain  check  slgnrd 
by  certain  firm,  and  there  is  do  evidence  on 
trial  as  to  non-eilstence  of  such  firm  or  aa 
to  thera  being  such  Orm,  and  check  being 
genuine,  defendant  can  not  be  convicted. — 
People    V.    Elliott.    BO   Cal.   ESC,    Gg7,    3T   Pac. 

149.  Certain  evidence  held  not  to  justify 
conviction. — People  v.  Laplque,  11*  Cal.  E03. 
E04,  *9  Pac.  22S. 

150.  Same — AaAeritT   •'  defcBdBa«_It 

Is  Bufllclently  proved  that  person  whose 
name  was  forged  did  not  authorise  hlB  slg- 
Tiature  to  inatrument,  when  only  person  of 
name  who  could  have  had  claim  aeainst  the 
city,  such  aa  was  charged,  testified  that  he 
did  not  authorize  algnlnif  of  his  name  to  the 
Instrument.— People  t.  McOlade,  133  Cal.  St. 
70,  72  Pao.  600. 

IBl.  Indictment  for  forgery  will  be  sus- 
tained by  evidence  showing  that  defendant 
passed  false  check  upon  storekeeper  as 
genuine,  with  Intent  to  defraud.  It  appear- 
ing that  there  were  two  persons  In  county 
bearing  name  of  person  purporting  to  have 
algned  the  check,  and  that  neither  of  them 
signed  it  or  authorised  aignlne  thereof,  and 
notwithstanding  evidence  of  defendant,  who 
stated  he  received  check  from  party  In  dif- 
ferent place  from  those  where  either  of  tho 
two  parties  resides,  and  from  a  parly  for 
whom  he  had  been  working,  and  who  also 
staled  that  he  had  been  working  (or  a 
man  of  same  name,  as  such  evidence  does 
not  prove  check  to  have  been  fictitious. — 
People  Y.  Laird,  118  Cal.  291,  232.  SO  Pac  431. 
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ISS.  In  proaecutlon  for  forgliiK  check 
purporUng  to  have  been  Blgned  by  John  f. 
Johnson,  evidence  being:  that  aeiendant 
wrote  the  check,  evidence  of  three  men  that 
their  names  were  John  F.  Johnson,  iwo  of 
them  teatlfying  that  they  did  not  know  de- 
fendant, and  one  tesClfyInK  he  had  known 
ind  that  he  had  busl- 


U  him,  1 


t  he  ii 


d  the  check,  and  had  not  authorized 
defendant  10  aig-n  hla  name  thereto,  IB  suffl- 
ctent  to  Justify  Jury  in  flndtng  that  name  of 
last  mentioned  John  F.  Johnson  was  name 
Intended  lo  be  signed  to  the  check. — People 
V.  Lundin.  120  Cal.  308,  310,  61  Pao.  SOT,  ap- 
proving People  V.  I^ndin,  117  Cal.  124,  18 
Pac.  1021. 

IBS.  Sane  —  CoBtcmlOBB  of  defeadamt 
alone  are  not  sufllclent  to  convict. — People 
V,  Elliott.  »0  Cal,  SSe.  GST,  ZT  Fac.  tS3:  Peo- 
ple V.  Hlnshaw,  40  Cal.  App.  «72.  182  Pac. 
69. 

IS4.  SI(BBt«re  »l  grmmtaw  skowB. — In- 
dictment or  information  charging  the  for- 
Bery  of  the  whole  ol  an  Instrument  of  con- 
veyance,    proof     that     accused     forged     the 


1   that 


of   itself.   1 


though  person  tendering  check  states  that 
It  was  Blened  by  the  son  of  the  man  whose 
signature  It  purports  to  bear,  such  evidence 
Is  Budlclent  to  sustain  an  indictment  for 
forgery. — People  V,  Walker,  140  CaL  IBS, 
tSG,  73  Pac.  831. 

les.  Evidence  tending  to  show  defendant 
signed  the  name  of  the  lessor  having  no 
authority  to  do  so  to  a  lease,  the  subject  of 
the  forgery  that  It  was  nied  tor  record  at 
the  Instance  and  request  of  the  defendant 
who  paid  the  recording  fees.  Is  sumctent  to 
eatabllBh  the  uttering  of  the  alleged  forged 
instrument.— People  v.  Drlggs.  12  CaL  App. 
14»,  111   Pac   671. 

VI.     EVIDENCE— VARIANCE. 
1ST.     laBTTtlaB   rfr  anlaaloa  «t  a  word  In 

the  Information,  which  is  not  In  the  In 
ment  proved,  which  change  in  no  mann 


alters 


sigi 


ford 


unimportant, 
"to."  In  information  alleging  a  note  aa  say- 
ing "I  promise  to  pay  'to'  P.,"  which  word 
did  not  appear  in  the  note.  Is  Immaterial.— 
People  V.  Phillips.  70  Cal.  61.  88,  11  Pac.  403. 
IBS,  Halerlallly  ■*.  —  Where  complaint 
charging  forgery  of  check,  which,  as  sot 
out  in  Information.  contained  word 
"(Signed)"  before  name  of  drawer,  and 
check  offered  In  evidence  in  support  of  al- 
legation was  In  form  identical  with  that  >et 
out,  except  that  word  "(Signed)"  did  not 
appear  thereon,  such  word  not  being  mate- 
rial to  Instrument,  variance  waa  held  to  be. 
therefore,  harmless. — People  v.  Crane,  4  CaL 
App.  142,  87  Pac.  338. 


160,  Where  variance  does  not  change 
sense  in  any  way.  It  Is  not  material. — Peo- 
v.  Phillips.  TO  Cal.  81,  11  Pac.  431:  People  v. 
Crane,  4  Cal.  App.  141,  ST  Pac.  239.  241.  See 
People  V.  Cummlngs,  87  Cal.  83;  People  V. 
Terrlll,  132  CaL  49T,  84  Fac.  349.  Fla.  Smith 
V.  State.  IS  Fla.  408,  10  So.  894.  tlL  L«ng- 
dale  V.  People,  100  UL  263.  Ky.  Sutton  v. 
Commonwealth.  9T  Ky.  808,  30  S.  W.  881. 
N.  Y.  Paige  V.  People,  8  Park.  Cr,  883. 

100.  HMdle  Initial.— Variance  between 
Information  charging  defendant  with  forg- 
ing check  of  certain  person,  giving  his 
middle  initial  as  S.,  and  evidence  which 
showed  that  person's  middle  Initial  was  Q., 
Identity  of  party  Intended  In  forged  Inslru- 

V.  Smith,  lot  CaL  BE3,  G8T,  3T  Pac.  GIB. 

181.  There  la  no  variance  In  indictment 
where  U  alleges,  by  way  of  dealgnation  of 
offense,  that  defendant  falsely,  etc..  made 
a  bill  of  exchange,  with  Intent  to  defraud 
one  J.  L.,  and  with  such  Intent  he  falsely. 
etc..  indorsed  such  bill  with  the  name  of 
J.  B.  L..  as  mere  omission  of  Initial  ol  mid- 
dle nam*  In  designation  of  offense  was  Im- 
material, and  could  not  have  misled  or 
surprised  defendant  to  his  prejudice  In  mak- 
ing hie   defense. — People   v.  Ferris,   ES  CaL 


ira.  Mlas^lUaa;. — It  Is  no  variance  that 
"shipped,"  as  spelled  In  copy  of  alleged  In- 
strument set  out  In  Indictment,  Is  spelled 
"Bhiped"  In  original  Instrument  offered  In 
evidence. — People    v.   Cummlngs.   S7   Cal.    88. 

183.  Hanca  Id  em  aoBaaB, — Variance  Is 
not  material  between  Information  charging 
forgery  of  an  order  with  Intent  to  defraud 
Frank  "Cruslus."  and  forged  instrument  al- 
leged waa  signed  Frank  "CuBhea." — People 
v.  James,  110  CaL  16b.  US.  42  Fac.  479. 

184.  Charge  of  forging  name  of  Charles 
R.  Woodward  upon  back  of  certlflcate  of 
deposit  will  be  sustained  by  proof  of  forg- 
ing on  back  thereof  Che  name  of  Charles  R. 
Woowared.  under   doctrine  of  Idem  sonans. 

-People  V.  Alden,  113  CaL  284,  286,  48  Fac. 


S2T. 

■•B.  OmUalan  of  aekaowledKaaeBt  to 
deed. — Variance  between  mortgage  Intro- 
duced in  evidence  of  acknowledgment,  and 
that  set  up  in  Information,  which  did  not 
have  such  certificate,  was  not  fatal  variance 
in  prosecution  for  forging  auch  mortgage. — 
People  V.  Baker,  100  CaL  138,  190.  38  Am.  St. 
Rep.  2T8,  34  Pac.   849. 

!««.  SlgnatBre  aa  deed.  —  Information 
charging  defendant  with  forgery  of  a  deed 
Is  proved  by  showing  forgery  of  signature 
to  the  deed,  though  It  Is  shown  that  ac- 
knowledgment was  not  forged,  and   in  sucb 

formation    and   the    proof.- People    v.   Chre- 
Uen,  117  Cal.  450,  466,  70  Pac.  SOB. 

VII.     INSTRUCTIONS— VERDICT. 

1«7,    Ab  to  ^eaerally.— Where  Information 

charged  forgery  o(  check,  and  also  an  ultci- 
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In^  and  passltiK  of  loTgei  check,  chnrKc  that 
defendant  could  be  convicted  If  evidence 
■ufflciently  dlscloaed  either  Corgery  or  an 
utterInK  and  passlns  of  check,  while  en- 
tirely correct  If  these  two  elementi  of 
charge  had  been  properly  pleaded,  yet  It 
neither  was  properly  alleged,  or  it  only 
one  WHB  properly  alleged,  Judgment  muit  be 
reversed  therefor.— People  v.  Mitchell,  92 
Cal.  BSO,  692,  28  Pac.  697. 

1S8.  In  prosecution  for  forgery,  defense 
being  that  defendant  did  not  sign  Instru- 
ment as  alleged,  charge  that  If  prosecution 
had  not  Shawn  beyond  reasonable  doubt  that 
defendant  had  no  authority  to  sign  such 
name.  Jury  must  acquit,  held  to  be  erro- 
neous, as  being  an  intimation  by  col 
appellant  did  actually  sign  tnatru 
People  V.  Laplque,   13«  Cal.  £03,  SOT,  SB  Pac. 


the   matter   Is  fully   covered   In 
itruction. — People   v.   Webber,   — 
Cal.  App.  — ,  18«  Pac.  40«. 

ITS.  Denaad  lor  predacttsB  oT  forxrd 
docaaieBl  —  CuFlBB  errair  kr  tBBlrBctlaa.— 
Where,  in  a  prosecution  for  forgery,  the 
state  demands  of  the  acrtised  that  he  pro- 
duce the  document  he  Is  claimed  to  have 
rgred,   and   instruction   to   the  jury    to   dls- 


the 


ejudiclal 


I    the  effec 


1T4.     Ib|«t   fnm   oMi 


226. 


Jury  that  they   are  to  ace 
to   them    by   court,    or.   In    instructing    them       I^c.  106. 
upon    law    applicable    to    case,    to    read    to  ^e  to  ■ 

them  provisions  of  above  section  of  Penal  aaBcr  t>i 
Code  defining  forgery.— People  v.  Crane,  i  n  this  i 
Cal.  App,   1*8.  87  Pac.  239,   241. 

1I».     Aa  to  roMTletlan  n^vn  ii«iiplcl*B. — ,         

proffered  Instruction  to  the  Jury  to  the  et-  gery, 
feet  that  defendant  can  not  he  convicted  crime 
1   being   refusal)   by   the 


■c — laetrnctlfm   u 

the   fact   that   no 
irro-       one     suffered      from      the     offense     charged 
that      against  the  accused  Is  not  to  lie  considered 
on    determining    the    guilt    or    Innocence    of 
the  accused.  Is  not  subject  to  the  objection 
<1)  that  it  It  a  comment  on  the  evidence,  or 
>  Inform      (2>  that  It  is  contradictory  and  misleading, 
as  given       —People    v.    Webber,    —    Cal,    App.    — ,    ISS 


court,  this  doc 
the  court  Instructs  the  Jury  that  they  must 
nnd  beyond  a  reasonable  doubt  that  the 
offense  charged  against  the  defendant  was 
committed  by  him, — People  v.  Bscalara,  IS 
Cal.  App.  212.  171  Pac,  »T5. 

171.     An  to  pttrposr  sf  evidence  of  ■■bse- 
«neiit  fmxerr  not  having  been  given  by  the 

charge  can  not  be  predicated  where  there 
was  no  request  made  and  no  instruction 
ofterei]  covering  the  matter. — People  T. 
Bscalera.  at  Cal.  App.  212,  171  Pac.  976. 

173.     rAFrobora-lloB    of   aivDBaHlees — Rnle 
reapcetlns  may  be  Icaorcd  in  one  Instruc- 


176.  Injury  from  the  forgery,  not  being 
)  easenlial  element  of  the  offense  of  for- 
instructlon  that  to  constitute  (he 
forgery  It  is  not  necessary  that 
any  one  be  actually  defrauded.  Is  not  ob- 
jectionable.— People  V.  Gscalera,  IS  Cal. 
App.  212,  171  Pac  97E. 

17K.  Verdlet  of  Jaiy— "Ae  ekarsed  In  Ihe 
InforiBBllaB.'*- A  verdict  of  the  Jury  In  the 
words:  "We,  the  Jury,  And  the  defendant." 
naming  him.  "guilty  of  felony,  to  wit.  for- 
gery," is  Bumcient  without  the  addition  of 
the  words  "as  charged  In  the  information." 
While  the  addition  of  those  words  to  a 
verdict  Is  entirely  appropriate,  they  would 
not  add  anything  to  such  a  verdict,  which 
In  itself  identities  the  particular  statutory 
crime. — People  v.  Somsky,  —  CaL  App.  — , 
189  Pac.  *il. 


§471.  MAEINa  FALSE  ENTBIES  IN  RECORDS  OB  RETURNS.  Every 
person  who,  with  intent  to  defraud  another,  makes,  forges,  or  alters  any 
entry  in  any  book  of  records,  or  any  instrument  purporting  to  be  any  record 
or  return  specified  in  the  preceding  section,  is  guilty  of  forgery. 


§  472.  FOROERT  07  PUBLIC  AND  COBPOBATE  SEALS.  Every  person 
who,  with  intent  to  defraud  another,  forges,  or  counterfeits  the  seal  of  this 
state,  the  seal  of  any  public  officer  authorized  by  law,  the  seal  of  any  court  of 
record,  or  the  seal  of  any  corporation,  or  any  other  public  seal  authorized  or 
recognized  by  the  laws  of  this  state,  or  of  any  other  state,  government,  or 
country,  or  who  falsely  makes,  forges,  or  counterfeits  any  impression  purport- 
ing to  be  an  impression  of  any  sueb  seal,  or  who  has  in  his  possession  any 
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8uch  counterfeited  seal  or  impressiOD  thereof,  knowing  it  to  be  counterfeited, 
and  wilfully  conceals  the  same,  is  guilty  of  forgery. 

Hlitory:    Enacted  February  14,  1S72,  founded  on  SSI  Criminal  Prac- 
_  ^  Include  corporate  and 

§  472a.  SiaNIHa  FALSE  OR  FI0TITI0U8  NAME  TO  INITIATIVE,  ETC^ 
PETITION,  A  FELONY.  Every  person  who  subaeribes  to  any  initiative, 
referendum  or  recall  petition  or  to  any  nominating  petition  a  fictitious  name, 
or  who  subscribes  thereto  the  name  of  another,  is  guilty  of  a  felony  and  is 
punishable  by  imprisonment  in  the  state  prison  for  not  lesa  than  one  nor  more 
than  fourteen  years. 

History:  Enactment  approred  April  10,  1916,  Stats,  and  Amdts.  1915, 
p.  51.     In  effect  August  9,  19tG. 

§473.  PUNISHMENT  OF  FORGERV.  Forgery  is  punishable  by  im- 
prisonment in  the  state  prison  for  not  less  than  one  nor  more  than  fourteen 
years. 

HIetory;  Enacted  Febraary  U,  1872,  founded  on  i  73  Criminal  Prac- 
tice Act  1850,  Stats.  1860,  p.  237. 

§474.  FORGINa  TELEGRAPH  OR  TELEPHONE  MESSAGES.  Every 
person  who  knowingly  and  wilfully  sends  by  telegraph  or  telephone  to  any 
person  a  false  or  forged  message,  purporting  to  be  from  a  telegraph  or  tele- 
phone office,  or  from  any  other  person,  or  who  wilfully  delivers  or  causes  to 
be  delivered  to  any  person  any  such  message  falsely  purporting  to  have 
been  received  by  telegraph  or  telephone,  or  who  furnishes,  or  conspires  to 
furnish,  or  causes  to  be  furnished  to  any  agent,  operator,  or  employee,  to  be 
sent  by  telegraph  or  telephone,  or  to  be  delivered,  any  such  message,  knowing 
the  same  to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or  defraud 
another,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

HIatory:  Enacted  February  14,  1S72;  amended  by  Code  Commlsalon, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1.  p.  463.  act  held  unconatl- 
tutlonal.  see  htatory,  S6  ante;  amendment  re-enacted  Uarch  21,  1906, 
Stats,  and  Amdts.  1905,  p.  674. 

FOBQINQ  MESSAGE.  not   Bli^htest   Idea   that   Tie   irai   deceiving 

1.  Conatrued.  *'"'  P"b°"  t"  Worn  mesaase  waa  «ent,  . 


2.  Deceit. 


where    luch    person    was   not    actually    de- 
red  by  sui^h  meBBSKe. — People  v.  Devon. 


S.  Informatioa — Bending.  j  Cal.  TJnrep.  B4I,  8  Pac.  91. 


4.  Same — Nature  of  deceit. 


Iaf«rBatl«a   ^   SeadlMt.  —  Allegation 


5.  Variance — Sending.  that    defendant    made    and    forged    certain 

legraphia  message,   and  that  he  C  ~   " 


send  Bald  mcBsage,  la  aufflclent.  without  al- 
leging that  message  was  sent  by  telegraph. 
—People  V.  Chadwlck,  US  Cal.  118.  119,  It 
Pac.  884. 


1.    C»BBtniFd     to     aulhorlie    nrosecutluii  .    ,.               ,.,  .,            .         ,      ■   „ 

,„  ..„j,„.  ,.u.  .„a  ,.,„,  ,.,..,.„.  p„.  ::;,  '::;:'^7.':'z'^',.:".'„:,:irLZ': 

porting  to  come  from  mother  to  her 
daughter,  who  Is  over  eighteen  years  o( 
age.  purpose  and  Intent  of  which  was  to 
deoelve    daughter    Into    belief    that    mother 

had  withdrawn  her  objections  to  daughter's  4.     Saaie — NaMre  at  »a*  deceit   practiced 

marriage  with  defendant,  and  so  to  Induce  upon  the  receiver  ol  the  message  need  not 

daughter    to    marry    defendant. — People    T.  be   alleged,  where  Intent   to   deceive   Is  al- 

148  Cat.  lis,  180,  76  Pac.  884.  leged.— People    v.    Chadwlck.    143    Cal.    116. 

It.— Conviction  under  this  section  "»>  '«  P""^'  '**■ 

s  sustained,  where  defendant  had  B.    Varlaaee  —  Scadlng. — Where    evldenie 


Digitized  by  Google 


FORGERY— PASSING,  ETC,  FORGED  MOTBS. 


■tiowed  that  defendant  furnished  telcKram  1b  shown  trom  information  which  charges 
to  telegraphic  operator  to  be  sent  by  tele-  "sendinK"  of  such  telesram. — People  v. 
Kraph,  and  that  It  was  ao  sent,  no  variance      Chadwick,  113  Cal.  IIS,  ISO.  7e  Pac.  884. 

§  47S.  PASSING  OR  BEOEIVINa  FORGED  NOTES.  Every  persoD  who 
bas  in  bis  possession,  or  receives  from  another  person,  any  forged  promissory 
note  or  bank  bill,  or  bills,  for  the  payment  of  money  or  property,  with  the 
intention  to  pass  the  same,  or  to  permit,  cause,  or  procure  the  same  to  be 
uttered  or  passed,  with  the  intention  to  defraud  any  persob,  knowing  the 
same  to  be  forged  or  counterfeited,  or  has  or  keeps  in  his  possession  any 
blank  or  unfinished  note  or  bank  bill  made  in  the  form  or  similitude  of  any 
promissory  note  or  bill  for  payment  of  money  or  property,  made  to  be  issued 
by  any  incorporated  bank  or  banking  company,  with  intention  to  fill  up  and 
complete  such  blank  and  unfinished  note  or  bill,  or  to  permit,  or  cause,  or 
procure  the  same  to  be  filled  up  and  completed  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be  uttered  or  passed,  to 
defraud  any  person,  is  punishable  by  imprisonment  in  the  state  prison  for 
not  less  than  one  nor  more  than  fourteen  years. 


PASSING  OB  KECEIVINO  FORGED  —People  v.  Ah  Sam,  41  Cal.  846,  666,  quoted 

NOTE.  In  People  V.  McDonnell,  SO  Cal.  28E,   291.  13 

1,8.  Crime   of   havinE   posMwion   of   certain  ^'   f^-   ^'^-   l""'   *   *">    ^'-   «"P-   '"■   " 

blank  and  nnflnighed  bills.  "*=■  ^"'■ 
S.  IndictmeDt.  >■     ladtetaieBt.    under    section    T6 

*.  Proof  of  ineorporation  of  bank. 


Ing    Crimes    and     PunishmentB,     for 
havInK    In    poaieaelon    blank   and    unflnlshoa 

1.     Criaw    mt    having    felaBla>slT    la    psa-  bank-bills  may  be  In  two  count:),  providing 

•eaaloa   ecrtala    Mask   aad   ■■■■lahed    bills.  the  same  offense  is  charged  In  both  counts. 

In    form   and    Blmllitude    of    bank-bill,    with  and  fact  that  first  count  charged  defendant 

Intent   to   defraud,    la   constUuled    by   guilty  with    having    In     his    possession    blanks    In 

possession,    and    It    Is    not    necessary    that  form  and   similitude  of   bills  made   for   the 

Intent  to  fill  them  up   should   be  proven   by  payment  of  money,  and  that  second  charged 

attempt  to   do   so,    as   his   Intention    may   ba  that    they    were    In    form    and   Blmllitude    of 

BUfflclently   manifested   by   circumstances   of  bills  for  payment  of  property.  Is  immaterial, 

pOBBesalon  alone. — People  v.  Ah  Sam,  41  Cal,  It   being    but    different    description    of    same 

846.   646.  quoted  In   People   v.  McDonnell,   80  offense.— People  v.  Ah  Sazn,  41  Cal.  64S,  649. 
Cal.  S8B.  !88,  IJ  Am.  St.  Kep.  169,  8  Am.  Cr. 
Rep.  14T,  21  Pac.  ISO. 


Pnwf  at  ■■eorpontI«B   af  baak. — Tln- 

Indictment     charging     defendant     with 

t.  Nor  does  fact  that  printer  notified  feloniously  having  In  his  possession  certain 
police,  end  such  bills  were  handed  to  de-  blank  and  unflnlBhed  bills  of  certain  in- 
tendant  under  and  In  pursuance  of  schema  corporated  bank,  with  intent  to  defraud, 
and  plot  entered  Into  between  police  and  proof  that  the  bank  was  known  and  acted 
such  printer  (or  purpose  of  entrapping  de-  as  an  incorporated  company,  and  as  such 
fendants,  providing  defendants  had  absolute  Issued  bllia  which  came  within  the  statute 
control  of  their  acllons  during  such  time  Is  sufficient.— Faopla  v.  Ah  Sam,  41  Cal.  045. 
and  were  In  no  way  coerced,  affect  the  case,      651. 

§476.  BIAEING,  PASSING,  OR  UTTERINa  FICTITIOUS  BILLS,  ETC. 
Every  person  who  makes,  passes,  utters,  or  publishes,  with  intention  to  de- 
fraud any  other  person,  or  who,  with  the  like  intention,  attempts  to  pass, 
utter,  or  publish,  or  who  has  in  his  possession,  with  like  intent  to  utter,  pass. 
or  publish,  any  fictitious  bill,  note,  or  check,  purporting  to  be  the  bill,  note, 
or  check,  or  other  instrument  in  writing  for  the  payment  of  money  or  properly 
of  some  bank,  eorporation.  copartnership,  or  individual,  when,  in  fact,  there 
IS  no  such  bank,  corporation,  copartnership,  or  individual  in  existence,  knowiiij 
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the  bill,  note,  check,  or  instrumeDt  in  writing  to  be  fii-titious,  is  puoishablc  by 
imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than  fourteen 
years. 

HUtory:    Enacted  February  14,  1872,  founded  on  i  77  Criminal  Prac- 
tice Act  1860,  Stata.  ISSO.  p.  23S. 


FICTITIOUS  BILLS.  ETC.— MAKING, 

PASSING,  OR  UTTERING. 
J,  2.  Conatruction  of  section. 

3.  Same  —  DMignatee    four    elasMB    of 

obtigore. 

4.  Same — Distinct  from  lorgerj, 

5.  Same — Fietitiona  deed. 

6.  Eaeenee  of  offense. 

7.  Same — Incomplete  bill. 

S' 10.  Forger;  or   fictitious  check. 

11.  Evidence,   admissibility    of — Cbaiacter 
of  defendant. 
12, 13.  Same — Directory  of   city. 
11-  le.  Same  —  Non-existence    of    purported 
signer,  sufficiency  of. 
17.  Same— Similar  acts. 
IS.  Information. 

19.  Same — Certainty  as  to  time. 

20.  Same— Description  of  note. 

21.  Same — Designation  as  forgery. 

22.  Same  —  Making   and    passiiig   as   one 

offense. 

23.  Same   —   Non-existence   of   purported 

signer. 

24.  Same — Same  —  "No  corporation"  in 

eiistenee,  ete.,  insufficient. 

25.  Same — "Person"  for  "individual." 

26.  Same — Person    intended    to    be    de- 

frauded. 

27.  Same — Snfficieney  of  information. 

28.  Instruction — As   to   uttering   fictitious 


£9.  Same — Assumption   of   fact. 
30,  31.  Judgment. 

32.  Ministerial  irregularity. 

33.  VarJanw- When  immaterial 

34.  Verdict. 

1.     CanBtractloB  of  BretlaB— As  to  cpaei- 

■llj-.— Above  section  contemplates  that  In- 
formalion  must  contain  allegatlona,  and 
that  evidence  shall  he  produi^ed  to  substan- 
tlale  them,  that  check  charged  to  have  been 
made,  passed,  uttered,  or  published  wilh  In- 
tern to  defraud,  etc.,  was  flclltious.  and  that 
defendant  ^tnew  that  fact.— People  v.  VA- 
Ilott,   »a  Cal.  S8S,  GST.   27  Pac.  4}3. 

S,  A  check  drawn  to  "cash  or  bearer"  Is 
such  nn  Instrument  as  Is  described  In  sec- 
tion 4Te  of  the  Penal  Code.— People  T.  Free- 
man,  Z9  Cal.  App.  GtG,   IBS   Pac  S9S. 

R.  Siine — DHlKBBtea  foar  ela«a«  of  ob- 
Itfcora  whose  signature  may  be  attached  to 
fictitious  Instrument,  and  unless  signature 
purports  to  be  that  of  one  of  these  clashes. 
It  Is  not  within  provisions  of  aeclion,  and 


defendant  has  right  to  be  informed  which 
of  these  classes  o£  obligors  Is  claimed  to 
have  been  assumed  by  him. — People  v.  ICp- 
plnger.  lOE  Cal.  36,  41),  38  Pac.  SJ*. 

4.  Saait — DletlBCt  from  (arnrrr.— Provi- 
sions of  this  section  show  chat  It  waa  In- 
tention of  leKislature  to  render  making  or 
paselng  o(  flclltious  Instruments  an  offense 
distinct  from  forgery  and  with  deslEriated 
punishment. — People  v.  Epplnger.  1U.>  Cal. 
3G,  3»,  S»  Pac.  G38. 

B.  Sbk( — FIcHllBBs  deed. — Section  Is  not 
framed  to  cover  all  Instruments  or  docu- 
ments that  are  embraced  In  section  470, 
ante,  and  this  section  does  not  cover  deed  to 
rail  property.— People  v.  Chretien,  137  Cal. 
4G0.  4G2,  70  Pac.  305. 

V.  Eaeevee  «(  afleDBc  created  by  this  sec- 
tion is  making,  with  Intent  to  delrauil  an- 
other, of  obligation  of  some  "bank  corpo- 
ration, copartnership,  or  Individual."  when 
In  fact  there  Is  no  such  obligor  In  existence. 
— People  V.  Eppinger.  106  Cal.  J«.  I»,  38  Pac. 
G38. 


rally    i 


It   i 


lufflclen 


If   i 


Its  face  that  It  may  have  effect  of  de- 
frauding those  who  may  act  upon  it  as 
genuine,  or  the  person  in  whose  name  It  la 
forged.— People  v.  Marben.  E  Cal.  App.  2». 
SI  Pac.  3»S,  4  Cal.  App.  Dec.  IM,  182. 

8.  VoTntir  OF  aetltlaiu  cheek.- Whether 
one  Is  guilty  of  forgery  under  section  470, 
ante,  or  of  crime  deflned  In  this  section, 
of  passing  Instrument  with  name  of  ncfl- 
tloua  person  appended  thereto,  depends 
more  upon  what  defendant  actually  dl-l. 
than  upon  what  he  Intended  to  do.  and  if 
name  Is  that  of  HctltloUB  person.  It  Is  no 
defense  that  defendant  intended  to  writ? 
name  of  particular  person  well  known  in 
the  community. — People  v.  Nlshlyama.  1J5 
Cal.  19B.  301.  07  Pac.  776.  See  People  v. 
Elliott.   90  Cal.  SS6.  G80.   27  Pac.  433. 

9.  Act  of  making  or  passing  flctltlous 
check  can  only  be  prosecuted  when  brought 
within  requirements  and  condition  of  this 
section,  and  can  not  be  prosecuted  under 
section  470,  ante— People  v.  Elliott.  90  Cal. 
GS6.  Egg,  27  Pac.  433;  People  v.  Bpplnger,  lOS 
Cal.  30,  33.  38  Pac.  ET3. 

10.  Amendments  to  section  470  at  this 
code  in  190E  (Stats,  and  Amdis  190E,  p. 
673)  did  not  affect  above  section,  as  It 
applied  only  to  "signing  of  the  name  of  a 
nctltlous  person."  with  intent  to  defraud. — 
People  V.  Harben.  E  Cal.  App.  29,  91  Pac 
393.   4   Cal.  App.   Dec.   180,    1S4. 

11.  Kvldener.  ■dmiulkllltr  of— Tkaraeter 
or  defeBdaa*.— KvUlence  that  defendant  had, 
previously    thereto,    made    different    stats- 
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I*  to  hli  n&ms,  or  bad  Boite  under 
1  name,  and  had  been  arrested  for 
9  InadmlBBlble  for  any  pur- 
poaa.  and  Iti  admlBslon  under  objection  la 
reversible  error. — People  y.  Arllngrton,  Iti 
Cal.  ISe.  36T,  EG  Fao.  1003. 

1%.  SaKe  ^  DtrectoiT  of  city,  iihowEnK 
therefrom  that  name  ot  signer  did  not  ap' 
pear  therein,  was  competent  for  purpose  of 
proving'  that  there  was  no  such  firm. — Peo- 
ple V.   Epplnger,  lOG  Cal.  3S,  il,  38  Pac.  63i. 

Aa  to  cItT  directorr  and  sreat  rcsMter  nt 
eaaatr  belBs  ndMlHlble  ■■  evldeaee,  sea, 
ante,   t  *"">.  note  par.  113. 

11.  Kvldence  that  name  of  purported 
signer  of  note  did   not  appear   In    director]' 

was    no    such    man     In    counly. — People    v. 
Terrlll.  Ill  Cal.  IZD,  ItS,  65  Pac.  303. 


14.  S>Me  —  NoB-ntatenee  ef  pBtparted 
■ICBFr. — In  prosecution  far  making  fictitious 
check,  testlmonr  of  teller  in  bank  on  which 
check  wa*  drawn,  that  no  Arm  of  name  of 
purporled  drawer  of  check  kept  or  bad  any 
account  In  his  books  was  prima  facie  evi- 
dence of  nrtltlous  character  of  check. — Peo- 
ple T.  Epplnger.  lOE  Cal.  3g,  41,   3S  Pac.  E3g. 

15.  Under  Information  charglns  the  mak- 
ing of  flcUtlous  check   with   name  H.   H.   & 

such  "Individual"  In  exlitence,  evidence  that 
there  waa  not  such  "firm"  In  existence  Is 
Insuinclent  In  absence  of  allegation  In  such 
Information  that  such  M.  H.  &  Co.  consti- 
tuted B.  "Arm. "—People  v.  Epplnger,  lOG  Cal. 
IS,  40,  38  Pac.  ESS. 


IS.  Ii 
ing  flctl 
by  mal< 


;ut1oi 


s   purp 


S38. 

1».  SaBf — CeFtalBlr  m  1*  Mae.— Infor- 
mation charging  defendant  with  making  and 
passing  nctltlouB  check,  which  charges  that 
there  "wa?  and  Is"  no  such  corporation,  co- 
r    Indlvldi     " 


whicr 


check    ; 
I    lacking 


I    be    I 


rtptlaa    at  B»te 

.—Indict- 

nd  passing  dctlt 

torney'B  feeB.— People  v.  Terrlll.  133  Cal. 
120.  12S.  «6  Pac.  303.  See  People  T.  Terrlll, 
132  Cal.  49T,  E4  Pac.  894. 

31.  Same — DesluBBltsB  aa  targery  Is  tm- 
materlBl,  where  speciflc  acts  constituting 
offense  of  making,  passing,  or  uttering  flc- 
tltloua  instrurasnt.  which  is  set  forth  in  In- 


.  Epplnger,  105  Cal.  36,  39.  38  Pac 


arately     stated. 


of   1 


latloT 


where     charged     In     single 
charging   ulterance   of   such 


ence  of  purported  signer  of  check,  the  In- 
formation Is  not  defective  on  that  ground.  If 
flrat  count  or  portion  thereof.  In  charging 
making  of  such  check,  charges  such  non- 
existence of  purported  maker,  and  the  sec- 
ond part  or  count  refers  to  the  first. — People 
T.  Ellenwood,  119  Cal.  16S.  ISS.  El  Pac,  GG3, 
M.  Same  —  WOB-cilntrnrc  •(  parparted 
■■gupr. — Information  charging  uttering  and 
passing  of  fictitious  check  purporting  to  be 
signed  by  an  Individual,  and  alleging  that 
there  was  then  and  there  no  such  person 
and   Individual   in   existence,    need   not   neg- 


ative 


mptlor 


.    ther 


person,   it  is 

on  to  show  that  female  of  same 
siding  In  same  county  did  not 
authorise  her  signature  to  the  note. — People 
V.  Terrlll.  133  Cal.  110,  IZ8,  95  Pac.  193. 

IT.  Sane  —  BlBlllBr  aets^-In  prosecution 
under  this  section,  evidence  Is  admissible 
which  would  prove  other  or  similar  oftensea, 
to  show  knowledge.  Intent,  design,  or  sys- 
tem.— People  V.  Harben,  1  Cal.  App.  39,  11 
Pac.  198. 

IS.  lafarmatlaB  for  making,  passing,  or 
uttering  fictitious  Instrument,  under  this 
section.  In  addition  to  charging  that  In- 
Blrument  was  Octltlous.  should  state  statu- 
tory particulars  In  which  It  Is  fictitious.— 
People  V.  Epplnger,  105  Cal,  3S,  40,  38  Pac. 


tame-^No      enrpomtlOB"      la 
c.,       laaBnclent. — Information 

Ing   and    passing   check,    with 

name  of  that  purported  to 
:heck,  does  not  state  an  of- 
provlslona  of  this  section, 
avers  that  name  signed  to 
B  to  be  name  of  corporation: 
signed  to  check  Is  as  appar- 
a  corporallon  as  of  a  part- 
necessary    to  allege   which   of 

te  offense  if  It  avers 


that  there 

to    check. 

whom    check    Is    purporled    to    have    beer 

signed   is  apparently   that  of  Individual.  oi 

It  Is  alleged  that  such  name  purports  I 

that  of  an  Individual,— People  v.    Eppli 

105  Cal.  IS,  19,  38  Pac.  538. 


be 


IVldBMl.' 


—In- 


demurrer.     Is     sulTlclent.     and 

can     not     be 

note  pur 

availed  of  by  defendant'tor  fir. 

"Indlvldi 

peal. — People  v.  Ellenwood.  Ill 

1  CaL  ISS.  168, 

such  "pe 

51  Pac.  553. 

m    using 

I    In    fact    there    was    i 
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|Pt.l. 


vldual."- 

-People  y.  Terrlll,  1J3 

Cal.  130, 

122, 

(G  Pjic.  SOS. 

See.   however,  par. 

24,    this 

note. 

26.     81 

IBf— PCNOB 

Intended    to    be 

de- 

-Indictment 

charging 

:  making 

and 

pay  men 

t    of 

money  t. 

)  certain  pei 

■Bon.  with 

ny.need  . 

lot  ahow 

that 

way  com 

neoted  with 

comiiany. 

as  such  c 

ould 

be  shown  by  evidence,  without  neccHHity  of 
pleading  It.  and  such  Indictment  charg-ingr 
utterlne  of  auch  writing,  with  Intent  to 
ilefraud.  Is  aufflclent. — People  v.  Arlington, 
123  Cal.  356,   3GT,   55  Pac.   lOOS. 

27.  SsBie — SBlBcleBcy  of  IntomiatloB. — 
Information  charging  that  defendant 
passed  certain  flctltlous  bill.  In  writing, 
alleged  to  have  been  Issued  by  a  bank  not 
In  existence,  with  Intent  to  cheat  and  de- 
fraud complaining  witness,  and  alleging 
that  defendant  had  knowledge  of  char- 
acter of  bill,  of  non-existence  of  bank 
named  In  bill  at  time  he  paaiied  It,  Is  suf- 
nclent. — Feopl«  v.  Harben,  5  Cal.  App.  2S, 
91  Pac.   SSS. 

18.  lUBlractlaB — Aa  ta  BtteTlBs  aetltlaaa 
■natmnent. — That  the  uttering  of  flctltlous 
Instrument  Is  passing  It.  knowing  It  to  be 
fictitious,  held  not  to  purport  to  define 
crime  of  uttering  flctltlous  instrument,  but 
merely  to  deflne  word  used  in  deflnltlon  of 
crime,  and  that  It  was  not  prejudicial  to 
defendant.— People  v.  Nlshlyama,  136  Cal. 
;D9,    301,   87  Pac.   TT6. 

3».  Saae— AuoMttlloB  of  fact.— Where. 
In  prosecution  for  making  and  passing 
flctltlous  check,  evidence  showed  that  de- 
fendant admitted  that  there  was  "no  such 
man  here"  as  person  purported  to  have 
signed    check,    charge    that    defendant    ad- 


fraud,  under  this  section,  defendant  can 
not  be  convicted  of  forgery  under  section 
4T0.  ante,  and  entry  of  Judgment  for  for- 
gery under  last-named  selection  Is  fatal 
variance,  for  which  Judgment  must  be  set 
aside,  with  directions  to  cotirt  below  to 
render  Judgment  In  accordance  with  charge. 
—People  V.  Bpplnger,  111  Cal.  150.  333.  4S 
Pac.  97. 

ax.  HlBlatcrlal  IrrcgalaHtlea  In  minutes 
of  court,  showing  that  dotendant  was  ar- 
raigned upon  information  charging  him 
with  forgery,  whereas  It  was  upon  Indict- 
ment charging  him  with   uttering  flctltlous 


do    I 


t  atfec 


of    1 


ial  rights  of  defendant,  where  he  wat 


307.   ' 


Pac.  10S7. 


.    100   Cal.    tB4. 


-In    I 


S3.     Variance — Wlien    tmiuteTUl. — 

prosecution  for  the  crime  of  passing  a  check 
without  having  sufficient  funds  In  the  bank 
upon  which  It  was  drawn  to  pay  the 
amount  specified  therein,  a  variance  be- 
tween the  date  line  of  the  check  aa  set  out 
in  the  Information  and  the  date  line  of  the 
check  itself,  consisting  of  the  omission  in 
the  former  of  the  figure  "1"  before  the 
flgure  "3"  in  describing  the  date  of  the 
Immaterial,    -where     It    appeara 


1   the   « 


I   that 


ither  check 
received  by  the  complainant  from  the 
■llant  on  the  date  charged. — People  v. 
^man,  2S  Cal.  App.  545,  ]6(   Pac.   996. 


>etty 


Jurj 


SO.     Jndgntrnt.  - 


:utloi 


'  general  verdict,  finding  defendant  guilty 
as  charged,  instead  of  finding  speclflcally 
upon  Issue  of  prior  conviction,  and  prisoner 
Is  sentenced  to  fourteen  years'  imprison- 
ment verdict  rendered  should  be  treated 
as  finding  against  prisoner  upon  crime 
charged,  in  favor  of  him  upon  question  of 
prior  conviction,  and  Judgment  will  be 
reversed,   with   directions    to    trial  Judge   to 

else  of  his  discretion,  upon  facta  and  cir- 
cumstances of  case,  as  provided  for  by 
this  section,  the  Judgment  to  designate  of- 
fense as  making,  passing,  and  publishintc 
of  fictitious  check,  with  Intent  to  defraud. 
—People  V.  Eppluger,  109  Cal.  294,  233,  11 
Pac.   10S7. 


flctltii 
under  this  section.  Judgment  is  rendered, 
pronouncing  defendant  guilty  of  "forgery," 
and  where  It  appears  that  from  all  of 
records  and  papers  In  case  defendant  Is 
completely  protected  against  another  prose- 
cution for  same  offense.  Judgment  will  not 
be  disturbed. — People  V.  Terrlll,  133  Cal. 
120.  123,   65  Pac.  303. 

31.      On    Indictment   for  passing  and    pub- 
lishing llctltloua   check,   with   Intent   to   de- 

§476a.  DBA  WING  OR  UTTERINO  BANK  CHECK  WITH  INTENT  TO 
DEFRAUD.  Every  person  who  for  himself  or  as  the  agent  or  representative 
cf  another  or  as  an  officer  of  a  corporation,  -wilfully,  with  intent  to  defraud, 
makes  or  draws  or  utters  or  delivers  to  another  person  any  check  or  draft  on 
a  bank,  banker,  or  depositary  for  the  payment  of  money,  knowing  at  the 
time  of  such  making,  drawing,  uttering,  or  delivery,  that  he  or  his  principal 
or  the  corporation  of  which  he  is  an  ofiBcer  has  not  siifficient  funds  in,  or 
credit  with  such  bank,  banker,  or  depositary,  to  meet  such  check  or  draft  in 
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full  upon  its  presentation,  is  punishable  by  imprisonment  in  the  cottnty  jail 
for  not  more  than  one  year  or  in  the  state  prison  for  not  more  than  fourteen 
years. 

The  word  "credit"  as  used  herein  shall  be  construed  to  be  an  arrangement 
or  understanding  with  the  bank  or  depositary  for  the  payment  of  such  check 
or  draft. 

History:    Enacted  March  19,  1907,  SUtB.  and  AmdU.  1907,  p.  633; 

Kerr'B  Stata.  and  AmdtB.  1906-7,  p.  627:  amended  May  21,  1916,  SUts. 

and  AmdtB.  1916,  p.  731;  amendment  approved  May  2,  191B,  Stats,  and 

Amdts.  1919,  p.  Z3S. 


ISSUING  CHECK  TO  DEFBAUD. 

1.  Cbeck    drawn    to    own    order — Delivered 

unindaiBcd. 

2.  Cbeck  in  exeem  of  deposit — In  payment 

of  past-duo  debt. 

3.  Same — Funds   on   deposit   witli   bank   in 

excess  of  amonnt,  no  defense,  nfaen. 

4.  Drawing  snd  delirering  to  another  chock 

on   bank— ^Enowing   at   tbe   time   tbat 
tliere  are  no  funds, 

5.  ElemcntB  of  the  offense — Want  of  funds. 

6.  Evidence — Of  otlier  Bimilar  offenses. 

7.  Same — PiesentmeDt  of  check  need  not  b^ 

proven. 
},  9.  Information — ButSciency  of. 


Aa  to  mnattniftoBBlltr  of  above  neelloK, 
see.  ants,   1  470,   note  par.   il. 

1.     Ckeek  dravra  to  awa  ordFr^DFllvereA 

BBlndaraed  conslltuteB  the  olTense  de- 
nounced In  the  above  aei^tlon,  the  Klat  ot 
the  offense  consistlnK  In  (he  Intent. — Peo- 
ple T.  Wilbur,  31  Cat.  App.  511,  ICG  Pac. 
720. 

3.  Cheek  la  ezeeaa  «f  deposH— la  par- 
Heat  of  paal-dae  deht.— Under  charge  ot 
a  felony  preferred  under  above  seetlon.  It 
ts  not  necessary  that  It  be  shown.  In  order 
to  establish  an  Intent  to  defraud,  thai  the 
recipient  of  the  cbeck  as  the  resull  of  the 
passing'  thereof  may  be  actually  defrauded. 


■To   f 


9    Show 


wher 


It    1 


t   Inle 


marked   for  the   designated   purpose. — Peo- 
ple V.  Kahn,   II  Csl.  App.   Sti.  182  Pac.  803. 
4.     Dtawlaa;    aad    dcllverlnc    to    aaotlipr 
ckeck  oa  kaak— Kaawlas  at  tbe  ttnc  tbat 

In    the   bank   with   which    1 


with    1 


Inle 


i.dEfra 


iititu 


oirenae  denour 

V.   Wilbur.   i3   Cal.   App.  511, 

AB    to   drswtac   ekeefe    or 

oaeerif  wllkattt  fKada,  see,  i 


gctloi 

I6S  Pao,   72B. 


I   the 

:oplo 


0.  ElciieBt*  af  tbe  offenai — Waat  at 
fonda.— The  want  of  funds  In  or  credit  with 
the  bank  upon  which  the  draft  or  check  la 
drawn  constltutea  one  of  the  eaaentlal  ele- 
ments ot  the  crime  herein  denounced.— Peo- 
ple V.   Frey,  16B   Cal.   140,   ISl   Pac,   127. 

—The  criminal  intent  of  the  defendant 
when  making  and  drawing  the  check  waa 
.    element    o(    the    offense,    and 


he  adm 


9  the  . 


t  but  < 


I   from  f€ 

Intent,  proof  of  the  commiaalon  of  slm 
acta,  independent  and  disconnected 
whether  before  or  after  the  commlsaloi 
the  act  charged,  are  relevant  and  con 
tent  for  the  purpose  of  showing  guilty 
tent.—People  v.  Weir,  10  Cal,  App.  706, 
Pac.   443. 


<nioi 


that  the  appellant  gave  the  check,  repre- 
senting thereby  that  It  was  good  and  valid, 
and  that  it  was  given  and  received  with 
the  Intent  that  It  should  pay  appellant's 
debt.  It  aeems  to  us  Immaterial  as  to 
whether  the  acceptance  of  the  worthless 
check  actually  had  the  effect  o(  extinguish- 
ing the  debt."— People  ».  Kahn,  41  Cal. 
App.   SSI,   182   Pac.    803. 

8.  Save — Faads  ua  deposit  itlth  bank 
la  eieess  ot  aaiaaBt  of  check  Is  no  defense, 
where  the  accused,  by  a  direction  to  and 
arrangement  with  tbe  bank,  has  appro- 
priated such  funda  to  another  purpoae.  to 
be      withdrawn      on      check  a      drawn      and 


T.      Sb 

■e. 

— rreeeBtatloa    of 

cheek    to    (he 

bank  or 

htch  . 

drawn  need 

bo  proven. 

—People  V. 

Weir 

.  30  Cal.  Ap 

p.  71 

■,t.  169  Pac. 

8.     la 

ton 

aatloi 

r  oi 

!   facts    set 

1  a  Bumclonl 

nder 

section, 

will    not 

:   be   considered 

wh. 

ere  it 

clearly  atte 

inced   in   the 

ive  section. 

—In    re 

Kn 

Lvanaugh.    180   Cal 

,    18 

1,   180   Pne. 

BIS.  following  Matter  uf  Ruef.  lEO  Cal.  SK, 
88  Pac.  60G :  Ex  parte  Qrenall,  1E3  Cat. 
770.    se    Pac.   804. 

9.  The  Information  need  not  allege  that 
the  check  drawn  by  the  person  charged 
with  the  offense  was  presented  to  the  bank 
upon  which  It  was  drawn. — People  v.  Weir, 
30  Cal.   App.  7ee.   It9   Pac,   442. 


§477.  GOTJirrEBFEITINa  COIN,  BULLION,  ITO.  Every  person  who 
counterfeits  any  of  the  species  of  gold  or  silver  coin  current  in  this  state,  or 
any  kind  or  species  of  gold  dust,  gold  or  silver  bullion,  or  bars,  lumps,  pieces 
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or  naggets,  or  who  sells,  passes,  or  gives  in  payment  sucli  counterfeit  coin, 
dnst,  bullion,  bars,  lumps,  pieces,  or  nuggets,  or  permits,  causes,  or  procures 
the  same  to  be  sold,  uttered,  or  passed,  with  intention  to  defraud  any  person, 
knowing  the  same  to  be  counterfeited,  is  guilty  of  counterfeiting. 

ilH  Criminal  Prac- 

Aa  t»  laatlKatlaB  t*  coaBterTrlt.  see  notes. 
IS  L.  R.  A.  141-14E:  !G  L.  R.  A.  34>:  SO 
L.  R.  A.  <N.  8.)  94fi;  51  L.  R.  A.  (N.  S.)  ilS. 

§  478.  PTTNISHMZNT  OF  COUlfTERFErnNO.  Counterfeiting  is  punish- 
able by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than 
fourteen  years. 

Hiatory:  Enacted  February  14,  1873.  founded  on  i!  7S.  77  Criminal 
Practice  Act  (SUU.  ISSO,  p.  238).  and  Act  April  2S,  1S56,  SUts.  1855, 
p.  178. 

Aa  <s  enel  ■>«  iiBiiBBal  pantahiBrBt  (•>  Am    to    larlMlctfoa    af    atate    Marts    ovcf 

eoDalcrtelMav,  see.  post.  I  4S0.  note  par.  >. 
As  t«  poVTOT  of  Btale  to  paalah  caaatcr- 
telttar.  aee  note,  13  Am.  St.  Rep.  IS9. 

§  479.  POSSESSma  OR  RECEIVINa  COUNTERFEIT  COIN,  BULLION, 
ETC.  Every  person  who  has  in  his  possession,  or  receives  for  any  other  per- 
son, any  counterfeit  gold  or  silver  coin  of  the  species  current  in  this  state,  or 
any  counterfeit  gold  dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nu^ets,  with  the  intention  to  sell,  utter,  put  off,  or  pass  the  same,  or  permits, 
causes,  or  procures  the  same  to  be  sold,  uttered,  or  passed,  with  intention  to 
defraud  any  person,  knowing  the  same  to  be  counterfeit,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  fourteen 
years. 

History:  Enacted  February  14,  1872.  founded  on  t  76  Criminal  Prac- 
tice Act  (Stats.  1S50,  p.  238),  and  Act  April  28,  1ES6,  Stats.  1855,  p.  178. 

3.     Saair — ot  tclirned  BC««Bipllre  need  not 

be  corroborated. — People  v.  FarreU.  30  Cal. 
,    _  .,  ,     .  „  Bl«.   SIS.     See   People   v.   Bolanger,   71   Cal. 

1.  Evidfnee— As  to  generally.  „_  j„_  ,^  p^^    „j      ^„_  g,^,^  ,    Douglas 

2.  Same — Of  feigned  aceomplico,  >E  Nev.  13E.  204.  »9  Am.  St.  Rep.  OSS.  OS  Pac. 

Soa.    Te«.  Wright  y.  State.  1  Tei.  Ct.   App, 
J,  IndiPtment.  jj,^  5^.,^  33  ^^    j^^p    ^^^    gU^      Utab.  People 

1.     Bvw™^,— Aa   t.   r»»»ranr.— Evidence        '■  ChadwJck.  T  Utah  134.   1!S.   ZE  Pac.  7S7. 
tending   to   show    that   defendant   had    large  S.     Indtetmrnt    for    posseaalon     of    coun- 

amount    ol    counterfeit   coin    In    his    poasea-       terfelt  Bold   or   silver   coins,   with   Intention 

resented  thai   he  was  of  the  "brotherhood."  to      be       counterfeit,      aumoiently      charges 

but  really   wua  acting  with  police,  while  It  knowledge.     In     alleging     that     defendants 

may    not    tend    to    prove    Intent    to    defraud  "wilfully,    feloniously,    and    knowingly    did 

such  purchaser,  shows  Intent  to  defraud  or  hsTe    In    their    poasession    Ave    counterfeit 

aid  in  defrauding  others. — Peopls  v.  Farrell,  silver    coins."    etc.— People    T.    Suntun,    I> 

SO  Cal.   310.   317.  Cal.    G9g.   639. 

§  480.    HAEXNG  OR  POSSESBINa  COUNTERFEIT  DIES  OR  PLATES. 

Every  person  who  makes,  or  knowingly  has  in  his  possession  any  die,  plate, 
or  any  apparatus,  paper,  metal,  machine,  or  other  thing  whatever,  made 
use  of  in  eoiinterfeiting  coin  current  in  this  state,  or  in  counterfeiting  gold 
tlust,  gold  or  silver  bars,  bullion,  lumps,  pieces,  or  nuggets,  or  in  count(;r- 
feiting  bank  notes  or  bills,  is  punishable  by  imprisonment  in  the  state  prisin 
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not  less  than  ooe  nor  more  than  fourteen  years;  and  all  such  diea,  plates 
apparatus,  paper,  metal,  or  machine,  intended  for  the  purpose  aforesaid,  must 
be  destroyed. 

Hlitory:   Enacted  Febraarr  14.  1S72,  lounded  on  E  78  Crlmtnal  Prac- 
tice Act  (SUtB.  1S5D,  p.  t3S),  and  Act  April  28,  1S55,  StaU  1S&5,  p.  ITS. 

COUNTERFEIT  BIES  OB  PLATES- 
MAKING  OB  PAaSING. 
1.  ConBtitutioDBlit/  of  section — In  gBnsial. 

5.  Same — Laws  of  Congress. 
S,  4.  Construed — Intent 

6.  Evidence. 

6.  Indictment — ChaTg[ing;  procuring, 

7.  Same — Charging  ineorporation  of   bank, 

8.  Same^-Charging  intent. 

9.  Jurisdiction  of  state  courts. 
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s  and  lmple< 

lalon  tor 

T.    Whitll, 

,   14 
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relatlor 


—A*     to 


I    ol    Penal 


A.     iBdfctnpBt— CkaivliiB    vracBriiiK, — An 

Indictment  chargrlnB  that  defendant,  on  cer- 
tain day,  at  certain  place,  did  knowingly 
procure  and  have  In  hla  poaseBSlon  certain 
Instrument  (describing  It),  made  use  ol  In 
counterfeit! ns  goM  and  illver  coin  of  tht, 
United   States,   now    made    i 


,    to    1 


menta,  upon  which  thli 
Code  Is  tounded,  aealnat  counterCeltlnE,  and 
providing-  for  punlihment  therefor,  la  not 
unconstitutional  as  being  repugnant  to  con- 
•tltutlon  of  the  United  States,  or  laws  of 
congreBS  made  In  pursuance  thereof. — Peo- 
ple T.  White,  14  CaL  IIS.  18S.  Following- 
Foi  V.  State.  II  U.  8.  ((  How.)  410.  IJ 
L.  cd.  213;  Moore  *.  lUlnola.  EG  U.  B.  (14 
How.)   II,  14  L.  ed.  IBS. 

S.  Sase — Lana  of  Coocreao  (3  U.  8. 
StatH.  al  U  4DG,  |  4;  4  Id.  1£!.  I  IB)  do  not 
prohibit  states  from  passing  laws  on  sub- 
ject of  counterfeiting,  but,  on  contrarjr, 
expressly  provide  that  nothing  therein  con- 
tained shall  be  conetrued  to  deprive  state 
courts  of  Jurisdiction  to  punish  for  the 
same  offenses  under  state  laws. — People  v. 
White,  34  Cal.   IBS,   111. 

S.  CamMtrmrt — SHttoii  Is  ta  leaded  1o 
cover  aU  bank-notes  and  bills,  both  foreign 
and  domestic,  current  In  this  state  or  other- 
Wise.— People  V.  McDonnell,  80  Cal.  185.  !8T, 
II  Am.  St.  Rep.  1G9,  I  Am.  Cr.  Rep.  14T,  31 
Pac.  1»0. 

4.  Seventy-eighth  Section  of  statute  In 
relallon  to  crimes  and  punishments  against 
forgery,  and  providing  (or  punishment 
therefor,  does  not  mean  that  every  person 
who  knowingly  has  in  his  possession  any 
s  which  may 


IB), 


elllng.    wll] 


ilUy   ol 

crin 

le.  and  the 

must  be  criminal  1. 

itent  in 

183. 

iST. 

me. 

—People  V.  White, 

34  Cal. 

S. 

Evldeaee 

1    prosecution    for 

know- 

Ingl 

y    prorurlr 

and    having   In    possession 

Inst 

Bed 

In    counterfeiting 

United 

.  of  the  statute,  etc..  Is  good,  unac, 
seventy-eighth  section  of  statute  in  rela- 
tion to  crimes  and  punishments  against 
forgery  and  counterfeiting. — People  v. 
White,    34   Cal.   111.    111. 

T.  Saac  —  CkoPslag  laeorponitlaa  of 
bark — Information  under  thla  section. 
charging  defendant  with  having  in  hix 
possession  certain  stamp,  block,  and  plate 
for  counterfeiting  bank-notes  of  Bank  of 
Ii^nglani],  need  not  allege  Incorporation  of 
such  bank.— People  T.  McDonnell,  10  Cnl. 
ISE,  Z8T.  11  Am.  St.  Rep.  IG9,  8  Am.  Ct 
Rep.  117.  33  Pac.  IRB.  See  People  V.  Ah 
Sam.  41  Cal.  fl4E.  IGl;  People  v.  Henry,  7T 
Cal.  41E,  II  Pac.  810. 

B.  Baasc — Ckargtag  talvat.  —  Indictment 
for  knowingly  procuring  and  having  in 
poBSesBlon  Instruments,  etc.,  used  In  coun- 
terfeiting United  States  gold  coin,  etc.,  is 
Bufflclent  In  substance.  If  It  described  of- 
fense charged  In  language  of  Btatulo  by 
which  it  Ib  created  or  defined,  but  language 
of  such  Indictment  Is  to  receive  the  same 
interprelatlon  as  that  given  to  statute,  and, 
to  Justify  a  conviction  under  it.  there  must 
be  proof  of  criminal  Intent,  as  well  as 
known  posseBai on. —People  V.  Wblta,  14  Cal, 
181,  188. 

cutlons  for  counterfeiting,  or  having  in 
iterlals  made  use  of  In  coun- 
nk-noteB  is  not  taken  away 
1,  Revised  Statutes  of  United 
g  in  courts  of  United  Stales 
exclusive  Jurisdiction  of  all  crimes  and  of- 
fenses cognizable  under  authority  of  United 
States.  —  People  v.  McDonnell.  80  Cal.  SSS, 
38T.    13    Am.    St.    Rep.    ie»,    8    Am.    Cr.    Rep. 


possession   r 


147.  ; 


§481.    COmTTERFEITING    RAILBOAD    OR    STEAMSHIP    TICKETS. 

Every  person  who  counterfeits,  forges,  or  alters  any  ticket,  check,  order, 
coupon,  receipt  for  fare,  or  pass,  issued  by  any  railroad  or  steamship  com- 
pany, or  by  any  lessee  or  manager  thereof,  designed  to  entitle  the  holder  to 


Digitized  by  Google 


n4SK4S3  COVNTBRFBrriNO—RBSTOIUirO   CAHCBIAD   TICKBT.  [Pt.  I. 

ride  in  the  cars  or  vessels  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket,  check,  or  order,  coupon, 
receipt  for  fare,  or  pass,  with  intent  to  defraud  any  such  railroad  or  steam- 
ship company,  or  any  lessee  thereof,  or  any  other  person,  is  punishable  by 
imprisonment  in  the  state  prison,  or  in  the  county  jail,  not  exceeding  one  year, 
or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  imprisonment 
and  fine. 

HIatory:  Enacted  March  30.  1874.  Code  AmdU.  187S-4,  p.  433; 
amended  hj  Code  Commission,  Act  March  IS,  1901,  Stats  and  Amdts. 
1900-1,  p.  463,  act  held  unconstitutional,  see  history.  JG  ante;  amend- 
ment re-enacted  March  21,  1906,  Stats,  and  Amdts.  1905,  p.  6TS. 

§  482.    KESTORINO  CANCELED  RAILROAD  OR  STEAMSHIP  TICKETS. 

Every  person  who,  for  the  purpose  of  restoring  to  its  original  appearance  and 
nominal  value  in  whole  or  in  part,  removes,  conceals,  fills  up,  or  obliterates, 
the  cuts,  marks,  punch-holes,  or  other  evidence  of  cancelation,  from  any  ticket, 
check,  order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any  railroad  or 
steamship  company,  or  any  lessee  or  manager  thereof,  canceled  in  whole  or  in 
part,  with  intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the  same,  or  with 
intent  to  defraud  the  railroad  or  steamship  company,  or  lessee  thereof,  or  any' 
other  person,  or  who,  with  like  intent  {o  defraud,  offers  for  sale,  or  in  pay- 
ment of  fare  on  the  railroad  or  vessel  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  restored,  in  whole  or  in 
part,  is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  imprisonment 
and  fine. 

History:  Enacted  March  3D,  1ST4.  Code  Amdts.  1873-4,  p.  433; 
amended  by  Code  Commission.  Act  March  16.  1901.  Stats,  and  Amdts. 
1900-1,  p.  463.  act  held  unconBtltutlonal.  see  history,  S5  ante;  amend- 
ment re-enacted  March  21,  1905,  Stats,  and  Amdts.  190E,  p.  8T5. 

§  483.    SELXJNG  TICKETS,  ETC.,  TO  PERSON  NOT  ENTITLED  TO  USE. 

Any  person,  firm,  corporation,  partnership,  or  association  that  shall  sell  to 
another  any  ticket,  pass,  scrip,  mileage,  or  commutation  book,  coupon,  or 
other  instrument  for  passage  on  a  common  carrier,  for  the  use  of  any  person 
not  entitled  to  use  the  same  according  to  the  terms  thereof,  or  of  the  book  or 
portion  thereof  from  which  it  was  detached,  shall  be  guilty  of  a  misdemeanor. 
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CHAPTER  V. 


(484.     "larceny"  defined.  I  497. 

I  48S.     Iiarcenj  of  lost  property. 

I  486.     Gnnd  and  petty  lareenr.  |  498. 

I  487.     Grand  larceny  defined.  I  499. 

I  488.     Petty  larceny.  I  499ft. 

I  480.     PuniBbment  of  grand  lareenj,  f  499b. 

t  490.     Puniflhment  of  petty  larceny. 

I  491.     Dogfl  are  perBonal  property.  |  499e. 

I  492.     Larceny  of  written  instrumeDts, 

i  493.     Value  of  passage  tickets.  |  SOO. 

f  494.     Written     instmmenta     completed    bat 

not  delivered.  I  501. 

1 493.     ScveriDg   and    remonng   part   of   tlw 

realty  declared  larceny.  |  602. 

I  496.     Buying  or  receiving  stolen  property. 
1 196ft.  Purchase     of     wire,     etc.,     by     junk*      1 502}. 

dealers.    Penalty. 


Iiareenj  committed  ftod  stolen  property 

received  out  of  this  stftte. 
Stealing  gas. 
Stealing  water. 

Stealing  electricity  a  misdemeanor. 
Taking    motor    vehicle,    bicycle,    etc., 

temporarily,  a  misdemeftDor. 
Manager  of  garage.     Bemoval  of  mS' 

chine  without  consent.     Penalty. 
Lftrceny  of   goods  saved  from  fire  in 

San  Praneisco. 
Purchasing    or    receiving    in    pledge 

junk,  etc.,  of  minors,  misdemeanor. 
Appliee  sections  339,  342,  and  343  to 

junk  dealers,  etc.     [Repeftied.] 
Bemoval  of  improvemeBte  from  mort- 
gaged real  property  is  larceny. 


§484.     "LASOENT"  DEFINED.    Larceny  is  the  felonious  stealing,  taking, 
carrying,  leading,  or  driving  away  the  personal  property  of  another. 
Hiatory:    Enacted  February  14.  1872,  founded  on  1160,  61  Criminal 
Practice  Act  1850,  Stats.  1S60,  p.  235,  fts  amended  April  19,  1856,  State. 
1866.  p.  220. 


LAHCENY. 
I.  In  QENEaxL. 

n.  iNDtCTUINT  AND  INFMHATION. 

Ill,  EvniEKCE  —  Aduissibujtt     jInb 


Snr- 


IV.  iHSTRVCnONS  TO  JUBT. 

V.  Variance— Veedict. 
L  la  General. 

1.  Construction  of  section — As  to  gen* 

2.  Same — A  special  offense. 

3.  Same — OfFense  is  governed  by  other 

sections  of  Penal  Code, 
4,5.  Same — "Stealing." 
6-  8.  Crimes      distinguished    —    larceny 
from  embeulcment. 
S- 12.  Bame — Larceny   and   false  pretense. 
13.  Same — Larceny  and  receiving  stolen 

14, 15.  Same — Larceny  and  robbery. 

16.  Elements  of  the  offense — As  to  lar- 

eeny  being  compounded  of  taking 

and  carrying  away. 
17-  21.  Same—Asportatiou. 

22.  Same  —  Same  —  Transportation  of 

property  stolen  to  another  county. 

23.  Same — Careless  taking  away,  merely. 

24.  Sams — Conversion  to  own  use. 
2S-32.  Same — Felonious  intent  must  be  to 

permanently    deprive    owner    of 
property. 
33, 34.  Same  —  Same  —  Intent    is    matter 
lolely  for  jury. 


35.  Same — Same^ — Obtaining  money  with 

which  to  bribe  public  officer. 
Se.  Same — Same — Taking    property    to 

enforce  lien. 
87.  Same  —  Same  —  Same  —  Though 
wrongful,  not  larceny. 
98-  40.  Same — Same — Trick  and  device. 

41.  Same — Same — Same — Defense  insuf- 

ficient, when. 

42.  Same — Ownership  of  property  inaa- 

43.  "Larcey" — Is  not  larceny. 

44.  Sale   without   authority — Constitutos 

15.  Ssine — Taking  by  servant, 
46.  Taking    by    owner — With   intent   to 
charge  bailee. 
47, 48.  Taking    with    consent — As    to    gen- 

49.  Same — Bathing-house  proprietor  not 

taking  goods  into  eb&rgo. 

50.  Same — Consent  of  wife, 

51.  Same— For  detection  of  criminal. 

52.  Same — Fraudulent  bailment. 

53.  Same — Fraudulent    deposit    for    se- 

E4.  Same — Fraudulent  loan. 

6o.  Same — Hiring  with  fraudulent  in- 
tent. 

56.  Same — Lottery. 

ST.  Same — Pretended  purcliase. 

38.  Same  —  Same  —  Pretense  of  buying 
for  cash. 


Digitized  by  Google 


LARCENY— IH  GENCRAU 


IPt.  I. 


59-  SI.  Same — Same — Retaining  title. 

62.  Trader  of  Htoleo  property — Good  or 

l»d  faith  immaterial. 

63.  What  subject  of  larceny — Ab  to  gen- 

enilly. 

64.  Same — Deed  of  bargain  and  sale. 

65.  Same — Lottery  ticket,  not  a. 

66.  Same — Money  contributed  to  a  pool. 

67.  Same — Property     aold     for     cash- 

Title  retained  in  seller. 

II.  iNDierUKNT  AND  INFOBMATIOM, 

68.  Clerical  error — Immaterial,  when. 

69.  Same — ' '  la.roey ' '  is  not  synonymous 

with  "larceny." 
70,71.  Description  of  sjumals — As  to  gen- 

72.  Same— "Black  or  brown  mare." 
73,  74.  Same — "Four  eaives." 

75.  Description  of  articles  stolen. 


of. 


03-95,  I 


"Feloniously"  need  i 


119.  Sufficiency  of— Test  of. 

120.  Superfluity  of  sllegation— Does  not 

121.  Time — Allegation  of. 

122.  Value— Allegation  of  required,  when, 

III.    EVIOEKCE    ADMISSIBIUTT      ISD      SUF- 

nciENCY. 
123,124.  AdmissibiUty  of- In  general, 

125.  Same — Admissions  incriminating  ac- 

cused— Made    in    conversation    in 
jail. 

126.  Same — Aiding  and  abetting. 

127, 128.  Same — Complicity    for    purpose    of 
detection, 
129.  Same — Conduct  of  accused. 
130- 133.  Same— Intent— Evidence   which   has 
legal  tendency  to  show. 
134.  Same — Manner  of  acquiring  posses- 


76.  Description  of  money. 

142. 

143. 

eial. 

78,  7B.  Same— As  in  county. 

144. 

145- 151. 

but  not  decided. 

152, 153. 

154- 156. 

83.  Detail  of  evidence— Not  necessary  to 

157- 159, 

set  ont. 

84, 85.  Different     offenses  —  In     different 

160- 182. 

COIlUtB. 

163. 166. 

187, 168. 

135- 141,  Same — Other  offenses. 
Same — Place  of 
Same — Prior   financial   condition   of 

defendant. 
Same — Bes  gestae. 

Sams — Bight  of  accused  to  property. 
Same — Same  course  of  conduct. 
Same — Statements  by  accused. 
Same — Statements  in  presence  of  aC' 

Same — Stolen  property  in  possession 

of  aecnsed. 
Same — Theft   of   other  property  at 


the  offense. 

91.  False  pretense  and  grand  larceny — 

Charged  in  separate  counts. 

92.  Intent — As  to  sufficiency  of  charge 


96.  Lottery  ticket  charged  to  have  been 

stolen — Charges  no  public  offense. 

97, 98.  Manner  of  asportation — Need  not  be* 

99.  Manner    of    commission    of    offense 
cliarged — Not  being  alleged. 

100.  Non-consent — Information   need  not 

101.  Ownership — Averment  of  in  another 

essential. 
102- 104.  Same — Name  of  owner  not  essential 

part  of  offense  charged. 
105- 108.  Same— Sufficiency  of  allegation  of. 

109.  Same — Sam&~In  agistor. 
110,  111.  Same— Same— In  an  estate. 
112,113.  Same — Same — In  partnership, 

114.  Same — Same — Possession. 
115-117.  Place  of  commission  of  offense. 

118.  Bcference  to  preceding  count — Does 
not  incorporate  allegations. 


nination — Prosecuting  wit- 
ness may  be  required  to  teatuy. 

169.  Participation  in  crime — Evidence  to 

establish, 

170.  Proof  of  non-consent  of  owner. 

171.  Sufficiency  of  evidence — Circumstan- 

tial evidence, 

172.  Same — Same — Sufficiency  of. 

173.  Same — False  statement  by  accused. 
174- 176.  Same — Possession    of    stolen    prop- 
erty, 

177, 178,  Same — Same  —  Corroborating      cir- 

179, 180.  Same — Same — Explanation    of    pos- 

181.  Same  —  Same  —  Part    of    property 

182- 185.  Sams — Evidence  sufficient  to  justify 
verdict. 

186.  Same — Same — As   to  asportation. 

187.  Same — Same — As    to    corroboration 

of  accomplice. 

188.  Same — Same — As    to    corroboration 

of  possession. 

189.  Same— Same — As     to     identity     of 

money  stolen. 

190.  Same — Same— As  to  larceny  or  em- 

bezzlement. 
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191.  Same — Sam»-^AB  to  Iarceii7  or  ob- 

taining moae;  bj  device  or  trick. 

192.  Same — Seme — As  to  ownerabip. 

193.  Same — Same— Same — Ab  to  owner- 

abip  b;  ptMsessioD. 

195.  Same — Same — Aa  to   posaegsion  bj 

aeensed. 

196.  Same — Same^Aj    to    retention    of 

title. 

197.  Same — Same— Ai     to     taking     for 

safe-keeping. 

198.  Same  —  Oiand    larcenj    cbarged   — 

Verdict  of  pett7  lareenj. 
.200.  Same — ''Home"    charged    to    bava 

been  stolen  —  Theft  of  "mare" 

proved  sufficient. 
EOl.  Same — Larcon}'  and  embezzlement. 

(barged — Evidence  of  either  suf- 

fieient   to   sustain   eonvietion. 
204.  Same— Lateen;     from     the    person 

ebarged. 
206.  Same — Trick    or    device— Obtaining 

money  or  property  by. 
iNsnucnoNS  to  Jubt. 

210.  As  to  aequittaL 
212.  As   to  asportation. 

211.  As   to   circumstantial   evidence. 

215.  As  to  consideration  of  other  stolen 

articles. 

216.  As  to  defense  of  insanity. 

217.  Ab  to  definition  of  larceny. 

218.  As  to  estimation  of  evidence. 

219.  As  to  falee  pretense. 

221.  As   to   failure   to   account   for  poa- 
session  of  stolen   property. 

225.  As  to  failure  to  produce  witnesa. 

226.  As  to  felonious  intent. 

227.  As   to   feloniona   intent   at   time   of 

228.  As  to  identity  of  property  stolen. 

229.  As  to  other  offenses. 

234.  As  to  ownership. 

235.  As  to  petty  larceny, 

237.  Ab  to  place  of  commission. 

241.  Aa  to  possession  of  stolen  property. 

244.  Same — As  to  explanation  of  possei- 


245.  As  to  receiving  etoleo  goods. 

240.  As  to  time  of  eommisaioa   of  of- 

247-  249.  As  to  weight  of  evidence. 
250, 251.  Must  be  b^sed  on  the  evidence. 

252.  Where  instruction  correct — ConTerse 

requested. 
V.  Taiianck— Vbbdict. 

253.  Varianoe^As  to   when  none  exists. 

254.  Same — Description   by   onuership. 

255.  Same — Same — Ownership      in      bos- 

band  or  wife. 
256-258.  Same — Immaterial,    when. 


259.  Same — Material,  when. 

260.  Verdict — Of  petty  larceny,  when. 

261.  Same — Separate   verdict    upon    each 

262.  Sentence — Submitting     insanity     to 

jury — Discretion  of  court. 


ke    Ik   lB«ai>itI>l«   ot   «onia>lt(lBc   venoBallr, 

see  note,   E  A.  L.   It.   7SG. 
.As  to  cubHmleHeBt,  see,   post,    tf  SDl-GK 

A»  to  lamnr  br  tails n  to  ntnn  ekaaKe 

aa  a  parekaat,  see  notes,  S3  Am.  Rep.  4GS: 
40  Am.  Rep.  5S3;  43  Am.  Rep.  IJT;  60  Am. 
Rsp.  Its;  83  Am.  St.  Rep.  ETS. 

Am   to   lareear    f>t   Hsaers    karrowcd,   see 

note,  48  Am.  Rep.  ISS. 

As  t*  lareear  o(  DMaey  paU  fcj  Bilstake, 
Bee  note.  It  Am.  Rep.  G91. 

As  to  lareeBT  of  noacr  revelvcd  to  b« 
eksBced.  see  note,  40  Am.  Bep.  CSS. 

Aa  to  JarlnJIclloB  la  eases  wkerc  propertr 
la  atolea  In  oac  eoaatr  aa4  bnackt  lata 
aaatker  coaatT.  see,  post,  I  TSC  and  note. 

As  to  aeesssitr  of  secrecy  »f  tnklBK  la 
larecny,  see  note,  1  Am.  Cr.  Rep.  3>3,  403. 

As  ta  veaoe  la  a  vraseeatloa  ekar^InK 
larccar  tkrsDKk  bantiarr  ot  a  trelKkl-car 
ea  roBic,  see,  ante,  I  4GS,  note  par.  C8. 

As  ta  wkat  eanstltotes  tkc  cHme  at  Inr- 
eear,  sea  notes,  G7  Am.  Dec  tlL;  SS  Am.  St. 
Rep.  EBB, 

I.    IN   GBNBBAIi 


:nal    Code    is 


1.     CoBBtraetiOB    at    seetloa- 

cra I Ir.— Larceny  under  the  Per 
substantially  the  sam 
—People  V.  RaBchke,  7S  Cal.  878,  JSl,  IE 
Pbc.  IJ;  People  v.  Meyer,  7G  C&l.  383,  384. 
17  Pbc.  431;  People  v.  Swalm.  80  Cal.  48.  48. 
IS  Am.  St.  Rep.  »8,  100,  8  Am.  Cr.  Rep.  447, 
22   Pac.   87. 

9.  SaBe — A  special  aaense.: — The  crime 
of  larceny  a  speciflo  offense. — People  v. 
Smith,  88  Cal.  238,  139.  34  Pac.   988. 

S.  Banc — Ollcaae  Is  voveFBcd  br  otkrr 
■cetlins  of  Peaal  Code,  which  do  not  create 
offense  of  larceny,  does  not  make  it  ob- 
KKatory  on  prosecution  to  charge  under 
■uch  provisions,  where  act  committed  con- 
stitutes larceny. — People  v.  Campbell.  137 
Cal.  378.  281,  G8  Pac.  593,  citing  People 
V.  Frlgrerlo,  107  Cal.  161,  1B3,  40  Pac.   lOT. 

4.  flBMc — "SteBllas,"  as  here  used,  has 
flxed  snd  well-deflned  meaning,  and  Is.  In 
Us  every-day  use  and  acceptation,  aa  well 
understood  as  any  other  word  In  English 
lanBrua8:e.  Webster  deflnes  It.  "To  take 
and  carry  away  feloniously,  aa  the  per- 
sonal g-oods  of  another." — People  v,  I^pei, 
30  Cal.   E89,   E7t,   27   Pac.  427. 

E.  eteallns.  in  common  as  well  as  in 
legal  parlance.  Imports  larceny,  and  when 
used  In  connection  with  property,  means 
felonious  taking. — People  v.  Tomlinson,  10) 
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Cat.  1».  14,  S*  Pac.  E06.  See  People  T. 
Urquldas.  St  Cal.  SS9,  241,  31  Pac.  EI. 

a.  CrtBieB  UatlBKHlaked— LanwBT  fnm 
cnbCBileBeitt,  as  to  Keuerally. — See.  post, 
1  GD3,    DotB   pars.    10-21. 

An  to  dUtlscttos  krtncn  larrcar  ■■<! 
wbrBBl'mcDI,  see  notes,  U  Am.  Dec.  12S; 
87   Am.  St.  Rep.  11. 

WHt,  see,  post,  HSOT.  SOS  and  notes. 

7.  One  IB  guilty  ol  embezzlement  where 
he  honestly  receives  goods  upon  trust,  arid 
afterwards    fraudulently    converts    them    to 

fraudulently  obtained,  with  Intent  to  con- 
does  not  part  with  the  title,  the  offense  Is 
larceny, — People  v.  Howard,  SI  Cal.  App. 
Ses,   160  Pac.   <BT. 

g.  The  essential  distinction  between  the 
crime  of  embezilement  and  that  of  grand 
larceny  Is  that,  in  embezzlement,  the  orig- 
inal taking  of  the  property  Is  lawful,  while 
In  grand  larceny  the  original  taking  In- 
volves a  trespass  or  Is  accompanied  by  a 
felonious  Intent  to  deprive  the  owner  of 
the  property  so  taken. — People  v.  Knox,  11 
Cal.  APP.   168,   IGl   Pac.   407. 

B.  Sbb^— Lareeny  and  false  rwrtfmmra, — 
Where,  by  means  of  fraud,  conspiracy,  or 
artlflce,  posBesslon  of  property  Is  obtained 
with  felonious  Intent,  and  title  still  remains 
In  owner,  larceny  Is  established,  while  crime 
Is  false  pretenses  If  title  as  welt  as  pos- 
session Is  parted  with. — People  v.  Rae,  tS 
Cal.  483,  B6  Am.  Rep.  101,  S  Pac.  1:  People 
T.  Campbell,   IIT  Cal.   ITS,  2S1,   GO  Pac.  CSS. 

A«  to  dIatlBelloB  betneea  lareeDr  aad 
false  vreteasea,  see.  post.  )  533,  note  pars. 
IT-IS;    note    Zi    Am.   St.   Bep.    331;    f  3G2  and 

10.  Where  prosecuting:  witness  paid  to 
defendant  certain  sum  of  money  as  pur- 
chase-price for  lodginK- house,  but  defend- 
ant applied  only  portion  of  such  monsy  to 
purchase  of  lodKlng-houae,  and  converted 
balance  to  her  own  use,  defendant  was  nol 
guilty  of  obtaining  money  by  false  pre* 
tenses,  but  of  larceny. — People  T.  Dalbos, 
14S  Cal.  T34,  7S(,  31  Pac.  131. 

11.  Where  evidence  shows  that  com- 
plaining witness  lent  money  to  defendant, 
thus  parting  with  the  title  and  possession 
of  It,  which  loan  was  procured  by  reason 
of  false  and  fraudulent  pretenses,  know- 
ingly and  designingly  made,  crime  Is  that 
of  obtaining  money  by  false  pretenses,  and 
not  larceny. — People  v.  Proctor,  1  Cal.  App. 
511.   G23,   32   Pac.  £61. 

12.  The  distinction  Is  that  In  larceny 
the  owner  of  the  thing  stolen  has  no  In- 
tention of  parting  with  his  possession  to 
the  person  tailing  the  same,  although  he 
may  have  an  Intention  of  parting  with  the 
temporary  possession  for  a  specific  purpose: 
whereas  In  false  pretense  the  owner  has 
an  Intention  to  part  with  the  title  to  his 
property,    but    the    possession    is    obtained 


by  fraud. — People  V.  Schwarti,  —  Cal.  App. 
— ,  18G  Pac.  ese.  See  People  t.  IfUls  Sing, 
—  Cal.  App.  — ,  IBS  Pac.   8KB. 

13.  Saai* — LarcTiir  aad  rceclTlBg  stvlen 
■<Hida — Larceny  distinct  from  crime  of  re- 
ceiving stolen  goods,  and  proof  of  latter 
offense  Is  insufUclent  to  convict  person  ac- 
cused of  former. — People  v.  Ward.  lOE  Cal. 
tE2.   est,   18   Pac.    a*6. 

generlcally  the  same;  the  one  being  merely 
aggravated  form  of  the  other,  and  each  Is 
felonious  taking  of  personal  property  of 
another.— People  v.  Crowley,  100  Cal.  478, 
470.  ii  Pac  St. 

Aa  t*  lareenT  trom  the  persaa  dlstln- 
KBiabe«  fniH  nbircry,  ssa  note,  10  L.  R.  A. 
109. 

IG 
pis 

1&  EleaeBt  at  tke  aBcBae— Aa  lane>7 
helBs  B  cBBtFonBded  of  laklB*  bbA  earri'lBr 
Bwar  of  property  and  felonloua  Intent. — ' 
People   V.   Stone,    18  Cal.   389,   3T2. 

17.  Same  —  AapDrtBtloB.  —  To  constitute 
larceny.  It  must  be  shown  that  goods  were 
severed  from  possession  or  custody  of 
owner,  or  in  possession  of  thief,  though  it 
be  but  moment;  goods  taken  must  be  carried 
away,  but  they  need  not  be  retained  la 
possession  of  thief,  neither  need  they  be 
removed  from  owner's  possesslon.—People 
V.  Meyer,  TG  Cal.   383,  1S4,   17    Pac.  431. 

Ab  t*  what  Ifl  BBpaitBtioB  or  CBPrylBc 
Bnay  of  KOOdB  wlthla  the  law  of  larccBy, 
see  notes,  45  Am.  Rep.  39;  21  Ann.  Cas.  858. 

IS.  Where  several  acts  constlluting  lar- 
ceny are  stated  disjunctively  In  code,  with 
word  "or,"  Impliedly  as  If  each  of  words 
"stealing,  taking,"  etc.,  taking  from  person 
without  further  carrying  away  constitutes 
the  offense. — People  v.  Lonnen.  13»  Cal.  S14, 

tae,  Ti  Pac  Gse. 

19.  In  order  to  constitute  the  crime  of 
larceny  It  is  essential  that  the  accused, 
should  have  taken  or  aided  and  abetted  In 
the  taking  of  the  property  from  the  pos- 
session of  the  owner.  Where  tba  accused 
did  not  in  any  way  participate  in  the  orig- 
inal asportation  of  the  property  any  subse- 
quent guilty  connection  with  the  property 
Is  not  aufflclent  to  warrant  a  charge  ol 
larceny,  the  flrst  requisite  of  which  is  tak- 
ing possession  of  the  goods  by  the  thief. — 
People  T.  Dlsperatl,  IG  Cal.  App.  ISO,  113 
Pac.  880. 

30.  Several  asportations  of  property, — 
e.  K..  potatoes  pretended  to  be  purchased 
for  cash. — from  the  same  owner,  prompted 
by  the  felonious  design  to  convert  tho  prop- 
erty to  one's  own  use,  they  constitute  a 
single  act,  without  regard  to  the  time  of 
the  various  asportations, — People  T.  Ullls 
Sing,  —  Cal.  App.  —,  181  Pao.  8«S. 

31.  Where    accused    has    completed    the 


act  0 


I  lar- 
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In   the   BB- 


21.     8aH«— flanc — TmamvortBt 
rrtr  BIolCB  lata  ■aotker  tvamtr, 

the  crime  o[  larceny  In  each  oo 
pte  V.  Mills  Sins.  —  Cal.  App.  ■ 


S3.  Saaic — Careleu  taklac  away,  Hcrvlr. 
(  anothsr'a  goods  Ib  not  larceny. — People 
'.  Devlne,  96  C&l.   2ST,   iSS,   tO  Pac.   ITS. 


wner  of  property   la  eut- 
9  offenee,  without  proot 


Juarei,    18    Cal.    JljO, 


:    be    im 


■  tar  lareeay. 


3S1. 

29.     8ama-^F«l*aloBS   laleat   HUt 
■Mraaaeattr    deprlre    awarr    sf     pi    . 

though  felonloua  Intent  need  not  tieces- 
sarily  be  an  Intention  to  convert  the  prop- 
erty to  hla  own  use. — People  v.  Tucker, 
10(  Cal.  410.  i*2,  3»  Pac.  1»B.  See  People 
V.   Brown.    IDS   Cal.    EG.    «».   IS    Pac.    618. 

Ab  (a  felaalaDa  lateat  la  larrcar,  BBS 
notes,  *T  Am.  Dec.  STGi  S4  Am.  Dec.  322;  El 
Am.  Rep.   313;   88  Am.  St.  Rep.   600. 

As  to  ctIbiImiI  llaMUfr  tor  Urcray  by 
partner,  Mvraat,  ar  mgwrnt,  eee  note,  (1 
U   R.   A.  SSS. 

Aa  to  lateat  bclBK  eBaeatlal  to  the  erlaie 
of  lareeay,   see   note.    Gl   Am.    Rep.    til. 

Aa  to  wkat  lataxlcatlaa  waold  ezeoac  lar- 
reay,   Bee   note,  S«  L.   R.   A.   1S9. 

An  «•  kleptoauiBla  aa  defc 
■ee  note,  SB  Am.  St.  Rep.  18<. 

96.  Felonioui  Intent  to  take  1b  of  the 
cBEenre  of  the  crime. — People  v.  Jersey, 
IS  Cal.  337.  133,  SSSi  People  v.  Salorae.  (2 
Cal.  13!).  141;  People  V.  Dsvlne.  96  Cal.  IZT, 
238.  SO  Pac.  8T8. 

37.  Intent  must  be  to  deprive  owner  ot 
his  property  permanently.— State  v.  Slln- 
Kerland.  IS  Nev.  US,  T  Am.  Cr.  Rep.  318. 
7    Pao.   3B0. 

23.  Iiarceny  Is  felonious  taking  of  prop- 
erty.— People  T.  De  Couraey,  81  Cal.  1B4. 
13G. 

I».  If  defendant  look  horse  which  he 
had  pladffed  for  debt  under  belief  that  he 
had  right  BO  to  take  It,  In  view  of  fact 
that  he  miKht  consider  his  unpaid  claim 
for  waxes  Budiclent  to  reimburse  pledgeor 
for  amount  due  him  on  pledge.  Jury  would 
be  warranted  In  believing  that  Intention 
to  steal  was  absent. — People  v.  Eastman, 
77  Cal.  171.   173.  IS  Pac.  IIS. 

SO.  If  defendant  haj 
to  steal  the  property 
Jury  must  acquit  him 
quently  conceived  the  Ir 

Pac.  S>3. 
P.  C— 16 


lo  felonious  Intent 
:  time  he  took  it. 
even  If  he  subse- 
:ent  to  appropriate 
Morlno,    8G    Cal.    G15,    eiT,    24 


Every  taking  by  one  person  c 
I  property  of  another  without  hi 
Is  not  larceny,  even  though  I 
1  without  right  or  claim  of  right,   and 


laling    It 


i   of 


for  purpose  of  appro 
taker.  Superadded  to  this  there  must  have 
been  felonious  Intent,  for  without  It  there 
was  no  crime.— People  v.  Devlne.  8E  Cal. 
137.  lis,  30  Pac.  3T8.  quoting  McCourt  v. 
People.  64  N.  Y.  GS3,  and  citing  People  v. 
Cheong  Poon  Ark,  81  Cal.  B27. 

tt.  Felonious  Intent  Is  of  the  essence 
of  the  crime  ot  larceny. — In  re  Bayles,  — 
Cat  App.  — ,  190  Pac.  101*. 

SS.  Smmr — lame— lateat  Is  matter  sslelr 
for  jDry._People  V.  Swalm,  80  Cat.  46,  4S,  IS 
Am.  St.  Rep.  96,  100,  8  Am.  Cr.  Rep.  447.  IS 
Pac.  67. 

14.  Whether  Intent  to  steal  existed  at 
time  of  taking  is  tor  Jury. — People  v.  Mo- 
Hno.  86  Cal.  G16,   61S,   14   Pac.  ttS. 

aa.  Smmtt — Saaie — Oblalala*  naaey  with  . 
which  to  bribe  pablle  oBcer  to  grant  and 
to  Issue  a  license  to  conduct  a  bath  and 
massage  parlor,  under  the  pretense  that 
the  party  receiving  the  money  has  an  In- 
fluence with  the  public  oDIcer  on  account 
ot  which  Influence  he  can  Bocurs  the  Issu- 
ance of  such  license,  with  the  fraudulent 
Intent  to  appropriate  the  money  received, 
the  title  to  which  remained  In  the  party 
from  whom  It  was  received,  constltutoB 
larceny. — People  V.  Schwarts,  —  Cal.  App, 
— ,   18G   Pac.  638. 

SB.  Saase— Saase — Tafctav  invperty  to  ea- 
torce  Ilea  does  not  constitute  larceny  ur^'- 
der  the  above  section:  e.  g.,  a  person  rent- 
InK  an  apartment  under  an  agreement  thpt 
the  apartment-keeper  should  have  a  lien 
on  his  personal  property  for  all  charge.^, 
and  also  agreeing  to  keep  and  leave  the 
apartment  clean,  where,  on  vacation  of  the 
apartment  the  apartment-keeper  selsea 
property  ot  the  tenant,  on  the  ground  thai 
the  apartment  la  not  left  auIHcIently  clean, 
to  hold  until  the  question  ot  sufllclent 
cleanliness  of  the  apartment  can  be  deter- 
mined, does  not  constitute  larcBny  of  the 
property  thus  taken. — In  re  Bayles,  —  Cal. 
App.  — ,  190  Pac.  10S4. 

ST.  aame — Saase — Saaic— Thoturk  wrsaK- 
fal,  does  not  constilule  larceny  under  the 
provisions  ot  the  above  section. — In  re 
Bayles,  —  CaL  App.  — ,  ISO  Pac.  1034. 

AS.  Saat — Saaae— Trick  aad  device,  ob- 
taining money  or  other  property  by.  with 
the  Intent,  at  the  time  of  receiving  such 
properly,  to  convert  such  property  to  one's 
own  use.  the  owner  thereof  having  parted 
with  the  poaaesHlon  merely,  and  not  with 
the  title,  eonatltutes  larceny,— People  v. 
Raachke,  78  Cal.  378,  16  Pac.  11;  People  v. 
Johnson.  91  Cal.  ISG.  IT  Pac.  681:  People 
v.  Tomllnson.  101  Cal.  33.  38  Pac.  GOG: 
People  V.  Shaughnessy.  110  Cal.  602.  43 
Pac.  2;  People  v,  Schwartz.  —  Cal.  App,  — . 
18G  Pac.  886:  People  v.  EvanolT.  —  Cal. 
App.  — ,  18T  Pac.  64. 
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a  Imretaj  fcy  meana  •!  trick  ai  arHBec, 

>te.  »  Am.  Cr.  Rep.  SIC. 

Where  the  trick  or  device  made  use 
B  machine  Into  which  the  accused  put 


It  turned  oul  printed  bills  of  money,  the 
representation  on  the  part  o(  the  accused 
that  he  wanted  the  money  to  go  east  with 
to  buy  paper  for  the  purpose  ol  printing 
and  making  money.  In  the  output  of  which 
complaining-  witness  was  to  have  an  Inter- 
est, such  representations  do  not  raise  a 
trust  relation  constltutluK  a  defense,  to  tha 
charee  of  larceny. — People  T,  EvanolT,  — 
Cal.   App.  -~,    187   Pac.    64. 

40.  When  the  prosecutins  vltness  was 
deprived  of  the  sum  of  one  hundred  dollars, 
by  means  of  a  bare-faced  swindle  Inausu- 
rated  by  defendant,  In  the  form  of  a  sub- 
scription to  mlnlnK  Interests  which  had  no 
existence,  the  defendant  waa  properly  con- 
victed of  Krand  larceny. — People  v.  Rollins, 
14  Cal.  App.  136,  III  Pac.  US. 

fleleat.  n-hea. — If  the  defendant  obtained  the 
possession  of  the  money  of  the  prosecutrix 
by  false  and  fraudulent  spiritual  manifesta- 
tions, with  intent  to  convert  the  money  to 
his  own  use.  It  Is  no  defense  to  the  charge 
of  larceny  that  he  had  t)een  Informed  by 
others  that  In  their  opinion  the  (ountaln 
toothbrush  would  be  a  valuable  article.  This 
would  be  but  a  matter  of  opinion,  Tbe  trick 
and  device-  by  which  the  money  was  ob- 
tained was  In  representations  by  words  and 
acts  that  departed  spirits  were  talking  to 
the  prosecutrix,  and  advising  lier  to  Invest 
in  the  enterprise.  If  these  representations 
were  false  and  made  to  deceive  the  prose- 
cutrix— and  the  evidence  beyond  question 
so  proves^-and  defendant  and  his  fellow- 
conspirators,  by  such  means,  obtained  pos- 
session of  the  money  of  the  prosecutrix, 
with  Intent  to  convert  it  to  their  own  use. 
It  would  be  no  defense  to  say  that  they 
believed  that  the  investment  that  they  wera 
advising-  would  be  a  good  one. — People  v. 
Arnold,  10  Cal.  App.  SG,   127  Pac.   IDGO,   1061. 


athei 


irged   1 


Ith  s 


irt.  I. 

ecuting  witness  In  taking  care  of  horses,  he 
was  guilty  of  grand  larceny  In  taking  one 
of  horses  during  temporary  absence  of  his 
master,  such  servant  not  being  Intrusted 
with  horses  In  sense  used  In  statute  relat- 
ing to  embeisleraent. — People  v.  Belden.  »T 
Cal,    61. 

4S.  TaklDC  aae'e  nwa  properly — With  la- 
teat  to  ekarse  bailee  will  constitute  lar- 
ceny.—People  V.  atone,  16  Cal,  36B,  37!;  Peo- 
ple V.  Thompson.  14  Cal.  ETl,  672;  Jones 
V.  Janes,  71  Cal,   8»,   92,   11   Pac.  817. 

'aeraklii    af    riapcrtr    being    aa 


ntla)  e 


I.  thli  n 


ment    of   crime, — People 


1  Cal.  App.   EO,  61.  I 


A*  to  larceay  of  aae*a  «wi 


par. 


,    this  note. 


Aa  <•   onneraklp   at  prapertr  atalea,   see 

BS  Am.  St.  Rep.   695. 

43.  "I^reey" — la   Bat   laTevBy,    nor   does 

maxim  of  Idem  sonans  apply;  hence  an  In- 
dictment charging  burglary  with  Intent  10 
commit  "larcey"  is  defective. — People  v. 
St.  Clair.  EG  Cal.  614,  636. 

44.  Sale  nllkoat  aatkorlty— Caastltotea 
lareear. — Sale  of  property  by  assistant  tore- 
man  of  warehouse  where  th«  properly  was 
stored,  but  who  had  no  authority  to  sell  any 
of  property,  constitutes  larceny. — People  v. 
Perlnl,  94  Cal.  673.  67B,   29   Pac.  1017. 

4B.  Saaie— Tnklag  by  aervaat.— Where 
defendant  was  employed  as  servant  of  pros- 


4T.     Taklac    wUk   c«aacBt— As    t«   Kcaer- 

ally. — When  act  of  taking  coexists  witn 
felonious  Intent  to  deprive  the  owner  of 
his  property,  the  offense  is  complete,  though 

v.  Salorse,   63  CaL   139,   141. 

Aa  ts  laiceay  at  pmpertr  ofatnlaed  vrtlh 
euaavBt  at  uwaer,  see  notes,  E7  Am.  Dec. 
676;  7S  Am.  Dec.  G3I;  71  Am.  St.  Rep.  701; 
S8  Am.  St.  Rep.  697. 

48.  Offense  of  larceny,  apart  from  crime 
of  larceny,  by  bailee  Is  not  complete  un- 
less original  taking  be  felonious. — People 
T.  Jersey.  13  Cal.  338,  SI». 

4B.  Sane  —  BatklBK-koaae  praprletar  B«t 
taklBK  soDds  lata  eharce. — Where  the  pro- 
prietor of  a  bathing  place  does  not  take 
charge  of  the  clothing  or  the  money  therein 
of  a  person  who  takes  a  bath,  the  relation 
of  bailor  and  bailee  does  not  arise,  and  If 
the  proprietor  thereafter  appropriates  the 
money,  his  act  amounts  to  larceny. — People 
V.  Dye,  29  Cal.  App.  169,  154  Pac.  876. 

50.  Same— CoBBCBt  ^t  wite. — Where  de- 
fendant had  received  property  through  wife 
knowing  It  to  be  busband's,  and  had  taken 
II  against  his  will,  with  view  to  steal  It, 
he  Is  guilty  of  larceny,  such  taking  being 
from  the  possession  of  the  husband. — People 
V.  Swalm,  80  Cal.  46,  48.  11  Am.  St.  Rep. 
96.  100,  8   Am.  Cr.  Rep.  44T.   31  Pac.   67. 

QI.  Same — Par  dcteetloa  at  sfIbIbbI. — 
Conviction  for  grand  larceny  is  sustained, 
where  constable  feigned  drunkenness  and 
pretended  to  be  In  stupor,  during  which 
time  defendant  took  from  his  person  money 
stolen,  constable  not  suspecting  that  de- 
fendant would  take  part  In  such  act. — Peo- 
ple V.  Meyer,  7B  Cal.  331,  17  Pac.  431. 

Aa  (a  laatlsatlaa  ar  caaaeat  te  lareear 
lot  paFpaae  at  detectlBK  crlmiaal  aa  •t. 
leaae,  see  notes,  81  Am,  Rep,  365;  26  I^  R.  A. 
143, 

S2.  Same— FraBdnlCBt  batlmeat.-^If  de- 
fendant originally  Induced  prosecuting  wit- 
ness to  place  his  money  In  defendant's  trunk 
for  purpose  of  getting  It  into  his  possession 
and    control,    with    Intent    to    thereafter   fe- 
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LARCENY— WHAT  SUBJECT  OF. 


!onloiia1]>  appropriate  tt.  luch  act  of  ap- 
propriation. When  accompliBhed,  oonaUtules 
larceny, — People  v.  Montana!,  120  Cal.  691, 
S95,  G3  Pac.  3GE. 


inteA   to   * 


An  to  larernj  mt  prop^rtT*  obtained  by 
trmui,  see   note,   H  Am.  St.   Rep.    E69. 

S3.  Hume — Frandiileiit  drpOBll  tor  ■ccdt- 
ItT.— Where  defendant  Induced  prosecuting 
wltneis  to  depoilt  with  him  certain  sum  of 
money  aa  security  for  faithful  performance 
ot  til"  duly,  under'pretenie  of  giving  prose- 
cutlne  wltnesB  regular  employment  at  cer- 
tain salary,  voluntary  giving  of  note  to 
proaecutlng  witness,  without  request  on  his 
part,  will  not  prevent  act  from  conetltutlng 
larceny.— People  T.  Tomllnson,  101  Cal,  IS, 
23,  J6  Pac.  EOS. 

M.  Same— FraadulcBt  Ifiaii. — Where  de- 
fendant Induced  prosecuting  witness  to  lend 
him  certain  lum  of  money,  leaving  In  Its 
stead  what  purported  to  be  United  States 
bond,  promising  to  return  money  within 
half-hour,  he  was  guilty  of  larceny,  and 
not  of  false  pretensea. — People  V,  Rae,  tfl 
Cal.  4ZS,  42S,  E6  Am.  Hep.  IDZ.   B  Pac.  1. 

EB.  Same — HIrlac  wtth  frandaleiit  Intent. 
— It.  at  time  o(  hiring  horse,  defendant  con- 
ceived the  fraudulent  Intent  to  take  It  and 

the  owner  of  It,  and  did  In  fact  obtain  the 
possession  for  that  purpose,  he  would  be 
guilty  of  larceny,  because  fraudulent  re- 
ceipt of  property  ot  another  amounts  In 
law  to  taking  without  consent.— People  v, 
Salorse,  (I  Cal.  139,  111.  See  People  v. 
Jersey.  IS  CaL  338,  1381  People  v.  Smith,  23 
Cal.  2Ba. 

St.  Sassc — LaffeTT. — Securing  money  by 
fraudulent  representations  that  prosecuting 
witness  had  won  money  In  a  pretended  lot- 
tery. necessitatinK  deposit  of  equal  amount 
by  prosecuting  wltneee.  will  constitute  lar- 
ceny, rktber  than  erabesilement. — People  ▼. 
Mann,  113  Cal.  S,  45  Pac.  182:  People  T. 
Johnson,   91   Cal.    IBS,    2B1,    iT    Pac,    363. 

Aa  i»  lattery  ticket  not  betnv  the  sabjcet 
•f  latceny,  see  par.   64.   this   note. 

ST.     Sam* — Frvtended     »«vh>se.— Felon  1- 

goods  was  obtained  Is  suRtclent  taking  to 
constltnte  larceny,  though  si^^h  taking  was 
with  consent  of  ths  owner,  under  pretended 
purchase  by  which  pretended  purchaser  ac- 
quired special  right  In  property,  but  title 
WHS  retained  by  vondor.^People  v.  Raschke, 
73  Cal.  378,  181,  IG  Pac,  IS,  83  Cal.  ESI,  EOt, 
:0  Pac.   1033, 

BS.  SaBc — BaHe — Prctenae  of  baring  t»r 
cash  and  thereby  gaining  possession  of  the 
property  invulved.  In  the  absence  of  evi- 
dence showing  that  the  seller  waived  the 
condition  of  Immediate  payment  constitutes 
larceny. — People  T.  Mills  Sing.  —  Cal.  App. 
—.  183  Pac.  865. 

— Retatal>K  tltle.~Where 


osaesslon     ot     i 
tirough    irlok    I 


devi 


has 


.    Intent,    i 


;elv( 


slon.  and  not  with  title,  ollenae  Is  larceny. — 
People  V.  Tomllnson.  102  Cal,  19,  33,  It  Pac. 
EOe;  People  v.  Shaughnessy,  110  Cal.  E9B, 
601,  42  Pac.  2;  People  v.  De  GraatT,  127  Cal. 
376.  679,  60  Pac.  429.  See  People  v.  Johnson. 
91  Cal,  2fiG,  26G,  2T  Pac.  663;  People  V.  Rae. 
G6  Cal.  423,  426,  G8  Am.  Rep.  lOZ.  6  Pac.  1; 
People  v.  Mills  Sing,  —  Cal.  App.  — ,  183 
Pac.  S6E. 

60.  Where  posse  bb  I  on.  merely,  has  been 
parted  with,  or  where  some  special  prop- 
erty In  goods  Is  transferred,  l(  such  spe- 
■ty   and   transfer  be   fraudulently 


with    1 


fetor 


erly. 


— Peo- 


Campbell,  127  Cal.  278,  231,  69  Pac, 
693.  See  People  v.  Raschke.  73  Cal.  3T8. 
181,  IG  Pac.  13;  People  v.  Raschke.  83  Cal. 
GOl,    G04,  20   Pac.   1083, 

61.  If  delivery  of  property  Is  Intended 
to  transfer  title  absolutely,  there  Is  no  lar- 
ceny, for  goods  are  then  no  longer  his 
property,  and  subsequent  theft  of  them 
would  be  thett  ot  goods  of  person  to  whom 
title  was  thus  transferred,  and  furthermore, 
defendant  would  then  be  Invested  with  title 
hlmselt,  and  could  not  be  guilty  of  stealing 
that  which  Is  his  own. — People  v,  Delbos, 
146   Cal.  734.  736,  81    Pac.  111. 

S2,  Trader  of  stolea  property — Goad  ar 
bad  faith  Immaterial. — One  who  trades  (or 
stolen  property  having  no  complicity  In  the 
taking  Is  not  guilty  of  larceny  and  his  good 
or  bad  faith  is  Immaterial. — People  v,  Dls- 
peratl,  IE  Cal,  App.   130.  Ill  Pac.  889. 

•3.  What  sabjccl  af  lareeay— As  to  gen- 
erally.— Check  drawn  by  bank's  agent  upon 
bank,  and  certified  by  it  for  purpose  of  en- 
abling agent  to  buy  silver  tor  bank.  Is 
subject  of  larceny,  being.  In  effect,  bank's 
own  check.  It  not  being  drawn  against 
funds  ot  defendant:  nor  was  It  overdraft, 
nor  Intended  by  parties  as  ad  Vance. -^People 
V.  Abbott,  G3  Cal.  384,  2B6,  31  Am.  Rep.  E9. 

As  to  dogB  u  iBliJectB  of  larceny,  see 
post,  14$1,  note  par.   3. 

Aa  to  larceny  af  electricity,  see,  post, 
i  499a. 

As  ta  larccay  of  caa,  see.  post.  1  498  and 

Aa    to   larceny   ot   water,   see,    post,    I  499 

and  note. 

A*  to  what  Is  anbject  of  Ureeny.  see 
notes,  70  Am,  Dec.  2E9:  47  Am.  Rep.  76E; 
38  Am.  St.   Rep,   E61. 

M.  Same — Deed  af  kargala  and  vale 
Which  has  been  executed  Is  a  subject  of 
larceny. — Stubbs  v.  Abacromble,  19  Cal.  App. 
Dec.  lit. 

«B.  Sama-^.attcry  ticket  ta  not  tha  sub- 
ject of  larceny,  notwithstanding  the  draw- 
ing has  taken  place  and  the  accused  col- 
lected more  than  flfty  dollars  on  the  ticket. 
— See  par.  SB,  this  note. 

See.  also,  par.  G6.  this  notai  and,  post, 
I  492,  note  pars.  1-1. 
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I^RCEKY — INDICmBNT  AND  INPOBHATIOIT. 


IPt.L 


—In  a  proaeentlon  for  larcany,  <t  appeared 
that  th«  complalnlns  witness  h>.d  Intrusted 
*  certain  sum  ot  money  to  a  confederate  of 
the  defend&nt,  under  an  aureement  that  the 
defendant  and  hia  confederate  should  each 
contrltiute  a  like  sum,  and  that  the  three 
amounCa  should  be  pooled  CoKStber  for  the 
benent  of  all  three  parties,  but  did  not  In- 
tend to  vest  title  to  the  money  In  the  con- 
federate, and  it  further  appeared  that  tbls 
was  a  trick  on  the  part  of  the  defendant  and 
his  confederate  to  obtain  possession  of  the 
money  In  queatton.  It  waa  held  that  the 
money  still  remained  the  property  of  the 
proeecutlnK  witness  and  was  the  subject  of 
larceny  by  one  of  tbe  other  parties,  and 
where  the  defendant  and  hIa  confederate  did 
appropriate  the  money  to  their  own  use.  It 
waa  held  that  they  would  be  guilty  ot  lar- 
ceny.—People  T.  Ballo,  le  CaL  App.  ITO, 
11B  Pac.  1D8I. 

llalcBt   ballBcat,    Bee   par.    5S, 


this 


t»r   < 


tcsitlOB  mt  tide  ■■  Mller  until  the  [ 
agreed  upon  has  been  paid,  the  subjec 
larceny.  —  People  t,  Mllla  Sins.  — 
App.  — ,  181  Pac.  *es. 


Information  charging:  theft  ot  certai 
horse,  etc.,  all  of  said  personal  properi 
being  then  and  there  personal  properly  i 
W.,  and  was  taken  and  carried  away  i 
aforesaid   by   aalU   W.,   is    not   defective   I 


inse 


charge 


B  ot  ^V 
luld  not 


ical 


Ing  hia  own  property. — People  v,  Montelth, 
11  Cal.  1,  14  Pac.  1T3. 

Ab   M   taktBS   Bi 
to  ekarae  bailee,  s 

OB.  Same — "Lamr"  I*  aot  ■raoaymoaB 
•xltb  "laTnay." — An  indictment  charging 
Intent  to  commit  "iarcey"  falls  to  state  a 
public  olfeiiBe,  there  being  no  crime  known 
by  the  name  ot  "Iarcey."  "Laraey"  is  not 
aynonymous  with  "larceny,"  and  the  maxim 
of  Idem  sonans  does  not  apply. — Paopla  t. 
St.  Clair,  EG  Cal.  fil4. 

7tl.  Descrlptloa  ot  ■■■^tal*.— As  to  ■•■- 
CFalir.— Indictment  for  telonloWU7  taking 
"three  head  of  cattle"  Is  sulBcient  without 
Showing  particular  species  of  cattle  taken. 
—People   T.   LIttlefield.   G   Cal.   lEE,   tes. 

71.  Information  alleginK  that  property 
stolen  was  certain  hOK,  aald  bogr  being 
then  and  there  property  and  chattel  of  one 
A.  L,.,  is  sufficient,  without  stating  color, 
kind,  name,  weight,  mark,  or  brand,  or 
some  kind  ot  description  by  which  prop- 
erty could  be  tdantiaed.— Peopla  t.  Stan- 
ford,  £4  Cal.  IT,   29,  3<   Pac  IDS. 

See   par.  7S,  this  note. 

7X  Same — "BFewa  or  black  anrc." — In- 
dictment descrlbins  tha  animal  atolen  aa  a 
"brown  or  black  maro"  Is  not  defective  In 


describing  color  In  alternative,  when  other 
terms  of  description  are  given  which  iden- 
tify property,  and  It  was  not  necesaary  to 
give  color  of  animal. — People  v.  Smith,  15 
Cal.  40S,  411. 

Aa  to  Ha  aot  beta*  atrvamaij  to  allese 
color,  aee   par,    71,   this  note. 

Aa  ta  prsat  at  ■teallas  «  ■•Mare"  sa 
cbarK*  of  alcallac  a  ftarae,  aee  parj.  199, 
300,   this   note. 

73.     Sa—e     "FoT         ealvea.** — Indictment 
describing 
calves,"    the 


property    . 


the    I 


Col.  «St,  «I4,  IS  Pac.   se. 

T<.     Pallewedi     People     i 
Cal.  G78,   «T>,   i3   Pac   ST. 

TS,  Deaeriptloa  •!  artlelca  stalca. — In- 
formation charging  ateatlng  of  certain  ar- 
ticles, specifically  described,  stating  value 
of  each,  which  amounted  in  aggregate  to 
six  hundred  and  thirty  dollars,  "also  va- 
rious othor  articles,  ot  the  value  ot  eight 
hundred  and  ninety  dollars."  all  described 
as  personal  property  ot  one  C,  Is  not  defec- 
tive In  falling  to  describe  articles  last 
mentioned,  there  being  sufnclent  charge  of 
offense  with  such  allegation  stricken  out. 
-—People  T.  Peres,  87  Cal.  It!,  tli,  IS  Pac. 
£S3. 


Dec.    S9. 

T4.  Deaertpttoa  af  Baney. — Information 
tor  grand  larceny,  describing  property  as 
■■about"  eighty  dollars,  lawful  money  of 
United  States,  Is  sufflclently  definite  and 
certain,  as  against  general  demurrer.  Word 
"about"  may  be  used  aa  synonym  for  word 
"nearly,"  or  "approximately,"  and  where 
person  ot  common  understanding  would 
readily  know  that  defendant  Is  charged 
with  stealing  more  than  nfty  dollars.  In- 
formation will  bo  upheld.— People  Y.  Peltln. 
1  Cal.  App.  eii.  fil4,  82  Pac.  980. 

As  to  deacrlptloB  ot  Hoaey,  see,  post, 
i  967,    note;    also    note,    Gl    Am.    Dec.    132. 

T7.  DescTlatlOB  by  owaeralitp— la  gea- 
eral. — Information  charging  that  defend- 
ant did  take,  steal,  and  carry  away  from 
person  ot  M.  one  gold -A  lied  watch  and 
chain  and  one  diamond  ring  Is  aulflclent 
description  of  property  stolen,  because  ot 
allegation  that  property  was  stolen  from 
person  of  M. — People  t.  Burns,  121  Cal.  G39, 
fill,  CS  Pac  1096. 

As  to  Aeaertpllaa  ot  swaersbtp  aatl  sat- 
fleleaer  •(,  see  pars.  lOG-114,  this  note. 

A>  ta  owacrablr  aad  acecailtr  aad  aaf- 
fleleaer  at  alievatlaa  of,  see  pars.  191- 
llt,  this  note. 

Aa  to  aDecatlaa  ot  onaarsfalp,  see  pars. 
101-114,  thla  note. 

T8.  Sane — Aa  la  cvaaty, — Ownership  of 
property  alleged  to  have  been  stolen  Is 
sufflclently  laid  In  "Ventura  county,  a  l>o- 
llllcal    corporation    of    the    state    o(   Call- 
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LAHCBirr— INDICTHBNT,  BTC— DtTPUCITT. 


tornla.** — People  v.  DUmondateln,  —  Cat. 
App.  — ,  ISt  Pao.  tTS. 

T9.  Whlla  the  political  Bubdlvlslon  ol 
the  state  denominated  "county"  la  not  in 
strlctneM  a  "corporation,"  nor  a  "peraon." 
within  the  meaning  of  section  7.  ante,  at 
the  same  time  It  requires  no  siretchInK  of 
the  plain  intent  of  tlie  criminal  atatute  to 
■ay  that  It  was  deslrned  to  make  pun- 
ishable the  Btealltis  of  personal  property 
from  any  ownership  whatsoever,  reKardlesB 
oC  the  kind.— People  T.  Dlamondsteln,  — 
CaL  App.  — ,   l»i   Fac    ST8. 

M.  aaae— Aa  ■■  taipDyer.  dlaraaaFd  bat 
B*t  decided.— The  question  -whether  the 
ownership  should  be  alleKed  to  be  In  the 
taxpayers  of  the  county  discussed  but  not 
decided.  The  court  saylns:  "Furthermore, 
unlesB  there  la  a  material  variance  between 
the  ownership  charged  and  that  proved, 
the  manner  In  which  such  ownership  la 
Bllegad  Is  not  Important  further  than  to 
show  that  tfae  property  taken  was  not  the 
property  of  a  defendant  charged  with  lar- 
ceny." under  the  provisions  of  section  9GG, 
post,    to   the   effect   that   where   an   oflenae 

Jury,  and  Is  otherwise  described  with  suf- 
llclent  certainty  to  Identify  tbe  act.  an 
erroneous  allegation  as  to  the  person  In- 
jured Is  Immaterial. — People  v.  Dlamond- 
steln, —  Cal.  App.  — ,  1S3  Pac.  G7S,  (ollow- 
Ing  the  doctrine  of  People  v.  Prather,  129 
Cal.  6S0,  £3  Pac.  1G9.  See  People  t.  Oon- 
sales,  fl  Cal.  Unrep.  IBS.  GS  Pac  804i  Peo- 
ple V.  Nunley,  143  Cal.  106.  7S  Pac.  67«; 
People  V.  Price,    14!   Cat.   3E1,  TT   Pac.   TX. 

81,  Dea«rl*tloB  of  pcnwaalty.  —  Indict- 
ment charging  that  defendant  did  ateal 
"llftir-twa  pounds  of  gold-bearing:  quarti- 
roclc.  the  personal  goods"  of  said  mining 
company,  la  defactlve.  In  falling  to  allege 
that  such  rock  was  severed  before  alleged 
Uklns.  and  fact  that  It  was  described  as 
"personal  gooda"  Is  not  sutflclent,  without 
describing  It  ao  as  to  enable  court  to  de- 
cide that  question  for  Itself. — People  v. 
Williams,   IG   CaL   ITl,   CTS. 

89.  CsBparei  People  r.  Opie.  113  Cal. 
2M,  19G,  6G  Pac.  988  <hoIdlng  such  an  ln< 
formation  not  defective  by  reason  of  State. 
1871-1.  p.  1S2.  making  stealing  of  gold  ore. 
Whether  severed  or  not,  larceny). 

8S.  Detail  of  evidcaee — Not  veeeasary  to 
■et  •at.— A  full  detail  of  evidence  by  which 
indictment  or  Information  charging  lar- 
ceny Is  to  be  maintained  need  not  be  set 
forth. — People  v.  EvanoII,  —  Cal.  App.  — , 
1ST  Pao.  £4. 

As  tB  alleslac  facts  aad  etrenaastaaecs 
•oaatltatlaK  oScase  of  larceny,  see  par. 
•0,  this  note. 

Aa  to  saycrflalty  af  allegalloa  and  Its 
effect,   sea  par.   ISO,   this   note. 

84.  DWereat  oSeaHs  —  la  USereat 
eaoata  of  an  Indictment  or  Information 
may  be  charged  and  tbe  prosecution  will 
not  be  required  to  elect  where  the  different 
offenseB  all  relat«  to  the  same  act,   trans- 


action, or  event. — People  v.  Mills,  19  Cal. 
App.  228.  12S  Pac.  2GD;  People  v.  Evanoff, 
—  Cal.   App.  — ,   I8T   Pac.   64. 

See   par.    91,    this   note;   and,   post.    |  9E4 

8B.     Comparri  Pars.  86-89,  this  note. 

IW.     Dapltetly — Larceny      aad      embesale- 

meat.— An  Information  charging  larceny  In 
one  count  and  embecilement  In  another  Is 
bad,  because  It  charges  two  separate  and 
distinct  ortenses.  one  of  which  can  be 
made  out  by  evidence  Inauftlclent  to  sus- 
tain the  other;  and  a  demurrer  should  be 
sustained. — People  v.  De  Coursey,  61  Cal. 
134,  13G;  People  v.  Clement.  4  Cal.  Unrep. 
493,   IG   Pac.    1011. 

But  see  pars.  14,  11.  SOI,  this  note. 

ST.  The  same  rule  has  been  applied  In 
North  Dakota  to  an  indictment  charging 
larceny  and  burglary. — State  v.  Smith.  1 
N.   D.   G16,   618,  11  N.  W.   120. 

88.  But  in  Iowa  the  remedy  Is  by  com- 
pelling the  prosecution  to  elect  upon  which 
count  In  the  Indictment'  It  will  proceed. — 
State  V.  Flnnegean,  13T  Iowa  286.  290.  101 
N.    W.    IGE. 

89.  Such  an  indictment  ran  not  be 
amended,  after  taking  defendant's  plea, 
without  a  new  arraignment  and  plea  to 
ths  new  Indictment. — People  T.  Clement.  4 
Cal.    Unrep.    493,    3i    Fac.    10Z3. 

M.  Facts  aad  clnnsaataaees  eoastltat- 
lav  the  offense  charged  In  an  Indictment  or 
Information.  In  a  prosecution  for  larceny, 
do  not  Impair  such  Instrument  where  the 
offense  Is  otherwise  BUfflclently  charged, 
unless  tbe  facts  and  clrcumstancea  set  out 
constitute  a  negation  of  the  crime  charged. 
—People  V.  Bvanoft,  —  Cal.  App.  — ,  187 
Fac.  64.  See  People  v.  Handley,  100  CaL 
370,  34  Pac.  SG3;  People  v.  Robs.  184  CaL 
1G6.  68  Pac.  229;  People  T.  Newton.  11  CaL 
App.  T62,  108  Fac.  247. 

Aa  ta  detail  af  evldcaee  aot  kelac  re- 
tlDlred,  see  par.  81,  this  note. 

Aa  1»  saiierflalty  «f  alIc(atlOB  aat  vitlat- 
lac  an  Indictment  or  Intormation,  see  par. 
120,  this  note. 

•I,  False  pretease  aad  (laad  lereeay— 
Charced  la  separate  esaals  of  an  Indict- 
ment or  Information,  the  offense  of  false 
pretense  charged  in  tbe  Srst  count  conalsts 
of  the  lis  or  fraud  practiced;  the  grand 
larceny  charged  In  the  second  count  con- 
alsts of  the  act  transaction,  and  event  by 
which  the  money  or  property  was  received, 
—not  tbe  particular  false  pretense  by 
Which  It  was  received.  The  ofCensc  was 
not  the  lie  or  fraud  practiced,  not  any 
particular  one  of  a  aeries,  or  the  whole 
series,  which  culminated  In  the  offense 
charged, — the  taking  of  the  money  or  prop- 
erty of  the  complainlns  witness  without 
his  consent. — People  T.  Bvanoff.  —  Cal. 
App.  — ,  187   Pac.  G4. 

Aa  tn  Pbaralnc  dlffereat  «9eaiies  la  dlf- 
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n.     I>trBt^-A«    to    ■aMcleBCT    of    eh>rc* 

of.  —  Indictment  charBlng  that  dnlendant 
did  felonloUBty  and  wilfully  ateBl,  take, 
carry,  and  lead  away,  ate.,  1b  lutnclent 
alatement  of  Intent  with  which  taking  waa 
done.—People   v.   Brown,   IT   Cal.   GOO,   501. 

ftS.  Sne— •VeloBlonalr"  ntt*  mat  be 
■aed.  —  Information  charging  defendant 
with  ateallnK  a  horse  la  aumclent,  without 
uaine  the  word  "feloniously." — People  v. 
Lopez,  BO  Cal.  GAS,  GTZ,  SI  Pac.  42T.  See 
People  V.  Tomllnaon,  101  Cal.  It,  St,  t« 
Pac.   S0«. 

,  ti.  Indictment  tor  servant  nlthdrawinr 
himself  from  hia  employer's  employment 
and  lakinK  with  bim  hia  employer's  prop- 
erty, with  Intent  to  ateal  aame  and  defraud 
hia  employer,  being  within  language  of 
statute.  Is  aunclsnt.  without  using  word 
"telonloualy." — People  y.  Oarela,  IE  CaL 
GSl,    in. 

fO.  Conwarei  Indictment  charging  theft 
of  cattle  In  one  county  and  bringing  them 
into  county  where  offense  waa  prosecuted. 
Is  fatally  defective  In  not  alleging  that 
they  were  feloniously  brought  Into  such 
county. — State   v.   Brown,   t  Nev.  IDS.   211. 

M.  Lotlcrr  ticket— Charge*  to  kvre 
bee>  ■talrn — Charsea  aa  vablfe  offeaae. — 
An  Information  charging  the  larceny  of  a 
lottery  ticket  faila  to  state  a  public  offense 
notwlthatandlng  the  drawing  haa  taken 
place  and  the  defendant  ultimately  collected 
more  than  flfty  dollars  on  the  ticket;  auch 
a  ticket  haa  no  legitimate  value,  except 
as  the  evidence  of  a  dctit  due  from  an 
enterprlae  which  Is  denounced  by  law. — 
People  V.  Antonio  Carldls,  i»  CaL  App.  IGS, 
1E4   Pac.    lOSl. 

ST.  MasBer  of  aaportatlaB— Need  Bat  be 
BlIeKrd._^Indlotment  charging  that  defend- 
ant did  feloniously  steal,  take,  and  carry 
away  a  cow  la  sufllcient,  without  using  the 
words  "lead  and  drive  away."^People  v. 
Strong,  46  Cal.  tOI. 

»S.  Indictment  charging  defendant  with 
Btealing,  taklns.  and  leading,  and  driving 
away  certain  horaes  Is  sufficient,  gravamen 
of  offenae  being  taking  and  removing 
stolen  property,  and  It  la  Immaterial 
whether  asportation  Is  by  means  of  lead- 
ing animals  stolen  or  driving  them.— Peo- 
pie  V,  Smith,  16  Cal.  408.  403,  410. 

M.  Manner  of  eonaalnsloB  of  oflrBsr 
charKcd- Not  bela*  alleged  the  Indictment 
or  information  Is  not  thereby  vitiated 
where  the  defendant  autters  no  impairment 
of  substantial  right  and  is  not  Injured  In 
the  defense  he  may  make  to  the  charge. — '■ 
People  V.  Evanoff,  —  Cal.  App.  — .  18T  Pac. 
64,  applying  the  doctrine  in  People  v.  King. 
27  Cal.  610.  87  Am.  Dec.  SG,  and  People  v. 
Cronin,   34  Cal.   131. 

As  ta  anperanlty  at  alletratlon  Bad  effect 
of  OB  validity  of  indictment  or  informa- 
tion,   see    par.    ISO.    this    note. 

100.  NoB-«tBB*nt— laforaiBtloB  need  Not 
allege  that  property  was  taken  against  will 


of  owner.— People  ».  Davis,  97  Cal.  1»4,  116, 
81   Pac.   IIOS. 

lOL  OWBcrshlp— AvcTKeBt  of  la  mb. 
otber  eaacBtlaL— Ownership  of  property  in 
another  person  than  defendant  Is  essential 
allegation.— People  v.  Hughes,  41  Cal.  S34. 
S16:  People  v.  Hanselman,  76  Cal.  460,  461, 
>  Am.  St.  Hep.  SS!.  IB  Pac.  42G;  People  v. 
Ammerman,  118  Cal.  21.  26.  GO  Pac.  IG;  Peo- 
v.  Cleary.   1  CaL   App.   60,   Gl,   81   Pac 


TGI. 


Aa  to  *rke(feer  owBenbl*  afcoHld  be  laM 
IB  tkc  bBBbaad  or  Ib  tke  wife  In  thoae  cases 
in  which  the  wife's  property  la  the  subject 
of   the  larceny,   aee   note,    I  A.   I^.   R.    362. 


109.     flai 


of 

owner  of  property  stolen  Is  not  material 
part  of  offense  charged.  It  la  only  re- 
quired to  Identify  tranaactlon,  so  that  de- 
fendant by  proper  plea,  may  protect  him- 
self against  another  prosecution  for  same 
offense. — People  v.  I<eong  Quong,  SO  Cal. 
lOT.  4  Am.  Cr.  Rep.  S14;  People  T.  Smith, 
lis  Cal.  Hi.  UB.  44  Pac.  661;  People  V. 
Nunley,    14S    Cal.    lOG,   108,    TG   Pac.    ETC. 

lOS.  Where  stolen  property  is  not  other- 
wise described  so  aa  to  identify  offenae,  al- 
legation of  ownership  Is  material  part  of 
offense  charged. — People  v.  Wallace.  84 
Cal,  4»T.  600,  29  Pac.  960.  See  People  T. 
Hughes,  41  Cal.  S34,  S3S. 

104.  Name  of  owner.  In  an  indictment 
or  Information  charging  larceny,  la  not  a 
material  part  of  the  offense  charged;  It  la 
required  simply  for  the  purpose  of  identify 
Ing  the  transaction.- People  v.  Mills  Blng. 
—  Cal,   App.  — ,  183  Pac.   g6E. 

IMS.  Sbmc— SaaelCBCy  of  allcCBdoB  of. 
— Information  charging  theft  of  certain 
check,  which  said  check  was  properly  of 
said  P.,  sumcienlly  avers  ownership  of 
check.— People  v.  Arras,  89  Cal.  223,  226,  26 
Pac.   766. 

Ab  to  AraeripttOB  of  owaeraklp,  see  pars. 
7T-80,   this  note. 

lOE.  Indictment  charging  defendants 
with  stealing  certain  coin,  aame  being 
money  and  property  of  said  H..  and  two 
pursee.  being  property  of  said  H.,  is  not 
detective  In  falling  to  allege  that  money 
stolen  was  property  of  H.  at  time  It  waa 
stolen;  word  "being"  not  referring  merely 
to  time  of  Indictment,  but  sufficient  to  in- 
dicate time  of  commission  of  larceny. — 
People  V.  Plggott,  126  Cal.  609,  611,'69  Pac. 


lOT.  Such  Indictment  is  no 
alleging  ownership  merely  as  matter  of 
recital.— People  v.  Piggott  126  Cal.  609, 
G12.  G9  Pac.   31. 

108.  Indictment  alleging  the  theft  of 
property  belonging  to  United  States  suffi- 
ciently alleges  the  ownership,  word  "be- 
longing"   meaning    that   which    belongs    to 
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IM.  SaMC— Sua* — In  actntar.  —  Alle^a- 
tlon  of  ownerahip  In  aKistor  la  sufficient. — 
People  V.  Buelna,'  SI  Cal.  1J6,  1ST,  tl   Pac. 


formation  chargliiK  that  property  taken 
belonged  to  aetate  of  F„  deceased,  suffl- 
clently  describes  ownership  ot  property.— 
People  V.  Prather,  120  Cal.  DEO,  SB3,  E3  Fac 

les. 

111.  Description,  In  complaint,  of  prop- 
owned  by  estate  of  E.,  deceased,  Informa- 
tion charglns  tbat  property  stolen  be- 
longed to  and  Ves  owned  by  executors  of 
estate  of  E,  does  not  constitute  variance.— 
People  T.   Smith,   111  Cal.   til.   I3S,    41   Fac. 

e«3. 

llX.  BaBi»— SaBie— la  partaenhl*.  —  Al- 
legation that  property  stolen  was  that  o( 
partnership.  In  nrm  name.  Is  sufflcient, 
without  Klvlns  names  of  all  the  partners. 
—People  V.  Ah  SIhk.  IS  Cal.  SSS,  ESS;  People 
T.  Bogart,   S6  Cal.   S4t.   141. 

113.  Indictment  charging  defendant  with 
feloniously  itealitiK  certain  sheep,  property 
of  T.   A   C   Is   not  defective   In   falling;   to 

tlon. — People  v.  OogKlna.  80  Cal.  22»,  230, 
12  Fac.  Zoe. 

IM.  SaBie  —  Saae  —  PmhhIob.  —  Al- 
legation that  property  was  taken  from 
possession  of  C.  does  not  amount  to  allega- 
tion of  ownership.— People  V.  Cleary.  1  CaL 
App.   50.   El,   SI    Fac.   TBS. 

lis.  Place  of  caHBiluloB  of  affease.-r 
Complaint  charging  larceny  to  have  been 
committed  In  one  county,  and  stolen  pooda 
to  have  been  broug-ht  Into  another  county, 
does  not  charge  different  offense  from  In- 
formation cbarglng  that  larceny  was  com* 
mltted  In  another  state  and  the  bringing 
of  goods  Into  last  county,  the  carrying  of 
such  goods  Into  such  county  constituting 
larceny.- People  T.  Staples,  SI  Cal.  IJ,  27,  27 
Fac.  E2S. 

Ad  «a  J«rladletl«n  of  laieeay  wkea  atolea 
property  taken  lata  aiiothcr  eoaaty,  see. 
post,   I  T8G  and  note. 

lie.  Where  evidence  tended  to  show  that 
oltense  waa  completed  In  one  county.  It  Is 
suRlcient  to  charge  oRense  in  that  county, 
though  evidence  showed  that  stock  was 
afterwards  driven  to  another  county. — Peo- 
I    Cal.    GEO,    GG3,    ES    Pac. 


2E». 


117.     Where    prof 


mother 


lolen     In 


and  asportation,  and  It  Is  proper  to  charge 
thief  with  commission  of  otfense  In  county 
into  which  he  took  properly,  but  It  Is  not 
necessary  to  charge  commission  of  larceny 
in  county  where  property  was  flrst  stolen. 
—People  V,  Mellon,  40  Cal.  64S,  eE4. 


118.  Reference  to  preeedlas  aeeanat  ^ 
Daea  aol  laeerp orate  allesatloas. — Refer- 
ence from  one  count  to  another  In  an  In- 
dictment or  Information  charging  larceny, 
does  not  Incorporate  In  the  second  count 
the  matters  and  facts  allegred  In  the  first 
count  In  the  second  count,  from  which  the 
reference  Is  made.  All  the  material  allega- 
tions must  be  set  forth  In  each  and  every 
count,  so  that  the  defendant  shall  be  dis- 
tinctly charged  with  the  offense  to  which 
the  count  relates. — People  v.  Gllenwood,  11» 
Cal.  ICE,  Gl  Pac.  GEl;  People  v.  Evanoft,  — 
Cal.  App.  — ,  187  Pac.  G4. 

lis.  gaBelcaer  af— Teat  of.— The  test  ot 
the  sumclency  of  an  Indictment  or  Informa- 
tion charging  larceny  is  that  it  sutHclently 
alleges  acts  and  facts  which  constitute  the 
offense  sought  to  be  charged,  and  Is  direct 
and  certain  both  as  to  the  particular  offense 
charged  and  the  person  accused. ^People  v. 
Kvanoft,  —  Cal.  App.  — ,  187  Pac.  E4,  follow- 
Ing  People  v.  Beatty,  14  Cal.  GEE;  People  V. 
Fowler,  SB  Cal.  136,  2E  Fac.  lllOi  People  v. 
O'Brien,   SS  Cal.  171,  II   Pac.  45. 

lao.  Saperflalty  of  allecatlaa — Doea  aot 
vitiate  an  Indictment  or  information  charg- 
ing larceny,  and  where  the  pleader  sets 
forth  the  charges  against  the  accused  In 
different  counts  a  further  averment  that 
"the  allegations  In  both  the  first  and  second 
counts  ot  this  indictment  constitute  dlfCer- 
ent  statements  of  the  same  offense  and  re- 
late to  the  same  acts,  transactions,  and 
offenses,"  does  not  affect  the  validity  of  the 
Instrument  where  the  charge  of  larceny  Is 
suOtclent  without  such  averment. — People 
V.  Evanoff,  —  Cal.  App.  ^,  187  Pac.  B4, 
following  doctrine  In  People  V.  Brown.  27 
Cal.  GOO^  People  V.  Qrogglns.  80  Cal.  2ZS.  22 
Pac.  20G:  People  v.  Savercoot.  81  Cal.  6G0. 
22  Fac.   8EB. 

lEl.  Tline— Allecallaa  of,— As  to  neces- 
sity of  allegation  of  time  of  commission  ot 
crime.— See   post,   g  95G  and  note. 

123,  Valae — Allegatloa  of  repaired  whea. 
—As  to  necessity  ot  allegation  ot  value  In 
Information  for  grand  larceny. — See  poet. 
1  487  note  pars.  S-11.  28.  30. 


133.     AdHlaalMllty    at  —  la    Keacral.- In 

prosecution  for  stealing  cattle  In  another 
county,  evidence  as  to  reasons  defendant's 
mother  gave  for  sending  him  Into  Such 
county  la  Inadmissible. — People  v.  Qreen, 
143  Cal.   8,   10.  Tfl  Pac.  G4S. 

124.      In    prosecution    for    stealing    cattle, 

was  found  with  those  stolen,  as  to  where 
his  cattle  range  at  certain  time,  was  prop- 
erly sustained.  It  not  appearing  that  cow 
found  with  stolen  cattle  ever  ranged  In 
locality  described. — People  v.  Oreen.  143 
Cal.  8,  10.  76  Pac,  «4S. 

13S.  Same— AdBlBslOBS  iBrrlaalaatlnc  ae- 
caard — Made  Is  raarrniatlaB  ta  JatI  with 
witness  who  held  out  no  hope  of  reward  or 
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leniency,  and  aald  notblnc  from  whioh  the 
Accused  could  driiW  any  Inference  of  advan- 
tage to  be  derived  therefrom.  Is  adnilB(lt>la 
In  a  prosecution  for  grand  larceny  charged 
In  connection  with  and  throuKh  burglary. 
— People    V.    Harris,    —    Cal.    App.    — ,    IBB 

pac.  ee. 

As    to   tBcrlnUatlBff   ataleMeata    ky   ae- 

CMMd.  see  pars.  1E4-1GS,  this  note. 

Ufl>  B— »  lAldlsiK  nad  abettlnB. — Where 
evidence  tended  to  show  that  defendant 
committed  larcency  by  aiding  and  abetting: 
another  in  taking  property  from  person  of 
complaining  witnees.  evidence  that  defend- 
ant and  such  person  were  frequently  seen 
together  Is  admissible. — People  v.  Chllds, 
IZT  Cal.  teS,  1(4,  t»  Fac.   TCg. 

As  lo  evldeaea  af  parttelpatlaa  ■•  crtme, 
see  pars.  1(9,  this  note. 

137.  8am»  —  CsMBllpltT  'ar  parpaae  of 
deteetlaa. — Where  witness  had  stated  that 
he  did  not  Intend  to  commit  larceny,  but 
had  feigned  complicity  for  purpose  ot  de- 
tecting thieves,  and  dlatlnclly  slated  what 
he  did  and  said  In  conneotion  with  trans- 
action, It  was  not  error  to  sustain  objec- 
tion to  question,  "lou  did  not  steal  the 
hogs,  did  youT" — People  v.  Bolanger,  Tl 
Cal.  n,  »0.  11  Pac.  79S. 

12S.  In  prosecution  for  the  theft  ot  hogs, 
where  evidence  showed  that  alleged  owners 
of  hogs  Joined  with  defendant  In  taking 
hogs  for  purpose  ot  detecting  thief,  evi- 
dence of  agreement  between  them  bh  to 
what  should  be  done  with  meat  ot  hogs 
belonging  to  each  owner  Is  Immaterial. — 
'  People  V.  Bolanger,  71  CaL  IT,  10,  11  Pac 
T9B. 


I2».       &■■»- 


met    of   ■ 


one  accused  of  having  stolen  goods  and 
delivered  them  to  third  person,  his  conduct 
on  being  confronted  by  such  person  Is  ad- 
missible.—People  V.  Cole,  141  Cat.  as,  89, 
74   Pac.   B47. 

As  t*  adailsalblllty  of  eondaet  ot  aeeued 
at  ar  absnt  time  of  eamailBSlvii  of  elfeasc, 
see  note.    71  Am.   Dec,    lES. 

ISa.      Same— iBteX— Bildenn    Hkiek    has 

m j sal ble.— People  v.  Stone,  It  Cal.  189,  ITS; 
People  V.  Eastman,  77  Cal.  171,   17*,   19  Pac. 

131.  Evidence  that  debt  to  secure  which 
bill  of  sale  to  property  was  given  has  been 
paid  is  admissible  In  prosecution  for  stesl- 
Ing  such  property  by  grantor  in  bill  of 
sale. — People  ».   Stone,   IS  Cal.  869,   STS. 

IS!.  Where  defendant  was  originally 
owner  ot  horse  stolen,  which  was  pledged 
to  prosecuting  witness  for  debt,  and  de- 
fendant worked  for  such  witness,  and 
claimed  wages  for  hla  services,  and  prose- 
cuting witness,  declining  to  advance  him 
some  money,  took  horse  away  and  pledged 
It  to  another  (or  money,  evidence  as  to 
whether  prosecuting  witness  had  paid  hlro 
or  owed  him  wages  Is  admissible,  and  Its 
exclusion  Is  prejudicial  error. — People  v. 
Eastman,  77  CaL  171,  ITI,  1*  Pac  ISS. 


The  fact  tbat  Mm  and  brand  of 
ere  cut  oft  Is  competent  in  evidence, 
whether  defendant  Intended 
steer,  body  of  which  was  found  In 
easiOQ. — People   T.   Hurphy.    47    Cal. 


IS4.     SaBC—Maaaer  at  >r«BlrlBg   paaaea- 

alaa. — Evidence  that  defendant  hired  horse 
from  keepers  of  livery-stable  was  admis- 
sible, without  averring  alleged  bailment — 
People  V.  Smith,  iJ  Cal.  i80. 

135.  Same  —  Otker  sScasca, — Mere  prox- 
imity of  time  and  place  does  not  render  the 
commission  of  another  olTenae  admissible.— 
People  V,  Tucker,  104  Cal.  440,  44£.  IS  Pac. 
19G. 

Aa  te  adBtsalMllfr  at  cvldeace  ot  alhrr 
•■eues  far  the  parvnaca  ef  prsvix  the 
Identity    of    the     defendant,     see     note,     3 

A.  u  R.  less. 


Bf  atker  criBca  ia  prsw 

!   notes,   11   Ia   R.   . 


Hilloa   (or  lareesiy. 


larceny   from    i 

ness.  defendant  had  taken  money  from  him 
Is  inadmissible. — People  v.  Tucker,  104  Ca.1, 
440,  44S,  3S  Psc.  195. 

13T.  General  evidence  that  other  and 
similar  olfenses  have  been  committed  In 
neighborhood  Is  admissible  to  explain 
feigned  complicity  of  prosecuting  witness, 
as  It  could  not  be  regarded  by  Jury  as 
tending  to  prove  defendant  guilty  of  par- 
ticular crime  charged  In  Indictment. — Peo- 
ple V.   Bolanger,  71  Cal.   17,  IS,   11   Pac.  790. 

138.  Evidence  that  witness  had  been 
looking  for  defendH,nt  prior  to  alleged  lar- 
ceny on  another  charge  is  inadmissible, 
and  Its  admission  on  theory  of  showing 
flight  of  defendant  Is  prejudicial.— People 
V.  Vtdal,  121  Cal.  221,  213,  El   Pac.  ESS. 

ISO.  Evidence,  though  showing  commis- 
sion of  another  offense,  was  admissible  to 
show  bad  faith  of  defendant  In  discharg- 
ing prosecuting  witness  with  Intent  lo 
deprive  him  ot  deposit.— People  v.  Tomlin- 
son.  102  Cal.  19,   24,  IS  Pac.  506. 

14D.      Evidence  of  statement  of  defendant. 
relative    to    procuring    release    of    persons 
nf  alleged  larcenj 


led    for 


waling 


with  B 


ot  defen 


Ingham.    68    Cal.    66S,    869,    4 


,   6  Pac.  TOO,  S46. 


143.  Sane — Place  ot  eoBBtssloa, — Though 
the  venue  in  Indictment  Is  held  In  one 
county,  evidence  that  property  was  stolen 
in  another,  and  brought  Into  such  county. 
Is  admissible.— People  v.  Mellon.  40  Cal 
648,  eea. 
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149.      Saac  —  Prlar   «iiaBelal   eoadltloa   ol 

'•(*><•  at. — Whore  money  was  found  on 
persun  of  defendant  when  arrested,  evidence 
Ii  admlsBtble  to  ehow  that  he  had  no 
money  Just  before  the  crime  was  committed. 
—People  V.  Peltln,  1  Cal.  App.  8J2,  614,  81 
Pac.  980.  See  People  ».  Keller.  1S2  Cal. 
ISO,  431.  14  Pac.  GSli  People  v.  Sullivan,  144 
Cal.   471.  4TS,  77  P«C.  ItOO. 

144,  Sane  —  Res  seatiB, — Evidence  that 
prosecutlnK  wltneas  called  out  to  witness 
that  certain  two  men  robbed  him,  which 
statement  was  made  Immediately  on  com- 
mission of  larceny,  and  In  presence  of  de- 
fendants. Is  admissible  as  being  part  of 
rea  ffests.—Peopla  t.  PlffKOtt,  1!S  Cal.  609, 
Gil,  G9  Pac.  11. 

I4B.  Sane— Rtckt  at  aceaaed  te  property. 
— Where  defendant  claimed  to  have  pur- 
chased stolen  horse,  paying  part  down  and 
part  subsequently,  evidence  that  he  paid 
subsequent  amount  Is  admissible. — People 
V.  Cllne.  T4  Cal.   G7E,  GT8,  11  Pac.  1»1. 

145.  Evidence  by  defendant  that  he  was 
told  that  certain  horse  would  be  put  In 
his  pasture,  and  for  him  to  sell  It,  and  that 
on  hia  return  home  be  found  such  borae  In 
pasture,  le  admlaalble  on  prosecution  for 
Bteallna:  auch  horae.— People  v.  Schell,  118 
Cal.  868.  SE».  GG  Pac.  lOOS. 

147.  In  prosecution  for  theft  o(  Eray 
horse.  It  was  not  error  to  sustain  an  objec- 
tion to  question  to  witness  for  defendant. 
If  defendant  and  another  person  did  not . 
have  some  conversation  In  regard  to  gray 
horse,  and  where  this  defendant  could  find 
that  Kray  horse,  such  question  not  being 
deHnlte  enough  to  Inform  the  court  of  de- 
fendant's claim  that  he  received  horae  un- 
der authority  of  another  pereon. — People  v. 
Schell,  123  Cal.   3S8,  SE3,  GS  Pac.    1006. 

148.  WJiere  defendant  claimed  he  pur- 
chased horse  alleged  to  have  been  a  to  I  en 
from  one  R.,  It  Is  permissible  to  ask  him. 
on  cross-examination,  as  to  where  R.  Is 
now.  "When  did  you  last  hear  from  him?" 
or  "Have  you  made  any  effort  to  procure 
his  attendance?" — People  v.  Cllne,  83  CaL 
S74,  377,  23  Pac.  391. 

149.  Where  defendant  claimed  to  have 
purchased  the  stolen  horae  from  one  H., 
evidence  that  R.  had  been  arrpsted  for  steal- 
ing other  horses  In  immediate  neighbor- 
hood la  Immaterial,  and  Its  rejection  not 
prejudicial.— People  v.  Cllne,  81  Cal.  374. 
371,   is   Pac.  391. 

IGO.  Where  defendant  testlfled  that  he 
had  traded  with  B.  for  cow  alleged  to  have 
been   stolen,   and   B.    testlfled   that 


lude  a 


r   to 


question  of  defendant  as  to  whether  B,  wai 
at  ranch  when  he  went  there. — People  T. 
Ward,   105  Cal.   661,  663.  38  Pac.   945. 

IGl.  Evidence  of  statement  by  third  per- 
son, that  horae  alleged  to  have  been  stolen 
was  defendanc'a,  Is  inadmissible. — People  v. 
Dixon.  94  CaL  3GG,  1E8,   19  Pac.  G04. 


security  for  good  conduct  of  prosecuting 
witness  as  collector,  evidence  that  defend- 
ant pursued  same  course  In  pretending  to 
procure  employment  for  another  Is  admis- 
sible aa  determining  motive. — People  v. 
E'ehrenbach,  102  Cal.  394,  399,  36  Pac.  678. 

IE  J.  Advertisement  of  an  "employee 
'  wanted."  at  certain  salary,  with  certain 
deposit  required.  Is  admissible  In  prosecu- 
tion for  larceny  of  deposit. — People  v.  Tom- 
llnson.  103  Cal.  IB,  21,  3S  Pac.  EOC. 

IM.  Saaie  —  BtatcBeata  by  aeeased.— 
Fact  that  defendant  was  slightly  Intoxi- 
cated, but  not  Bufflclentljr  to  render  him 
tinconsclous  of  meaning  and  effect  of  bis 
words,  will  not  render  Inadmissible  his 
state  men  ts  explaining  his  possession  of 
monejr  stolen. — People  y.  Far  ring  ton,  140 
Cal.  6G*,  6E1.  71  Pac.  188. 

while  ■■  JalL  see  par.  liE,  this  note. 
Am  to  BdMlHlbllltr  of  atateiBcBta  of  ac- 

enecd,  see   notes.   81  Am.  Dec 
Rep.  18;  4E  Am.  Rep.  74. 

IGG.     Where.    In    prosecutiot 
certain   stands   of   bees,   defendant   i 
to  have  purchased   them,   defendant's 
ment,    whenever    made,     touching    hli 

them,  and  of  Identity  and  residence 


;   10  Am. 
■   stealing 


of  I 


whom  he   purchased   them, 
naterlal,  and  properly  admitted 
Chrlaman,    13G   Cal.   182,    2S4, 


prosecution  for  larceny  of  sum  deposited  a 


pie  V 

136. 

1G$.  Evidence  that  week  prior  to  alleged 
death  of  cow,  defendant  had  asked  butcher 
If  he  wished  to  purchase  cow  was  admls- 
albte:  length  of  time  prior  to  larceny  not 
being  so  remote  as  to  render  It  Inadmis- 
sible.-People  V.  Luchettl.  119  Cal.  501.  E06. 
61   Pac.  T07. 

13T.  Saae  —  Stateaaeats  In  preaeaee  «t 
aecaaed. — Testimony  that,  after  arreat  of 
defendant,  prosecuting  witness.  In  his  pres- 
ence, stated  that  "he  was  one  of  them."  was 
lnadmLsBlbl€,  defendant  having  denied 
charge  at  once;  It  not  being  declaration 
made  In  hla  presence  which  can  be  taken 
as  evidence  against  him, — People  v.  Turner, 
1  Cal.  App.  430.  432.   82  Pac.  396. 

1G8,  Remark  by  person  present  at  time 
theft  from  peraon  was  committed,  not  called 
as  witness,  that  he  saw  defendant  take  the 
purse,  ia  not  admissible,  merely  because 
having  been  made  In  presence  of  defendant. 
When  there  la  aomething  In  conduct  of  ac- 
cused peraon  In  reaponae  to  statement  that 
Is  material  to  Issue,  such  statement  Is 
admissible  solely  for  purpose  of  explaining 
conduct  of  accused.— People  v.  Pbilbon.  189 
Cal.   E30,   E31.   71  Pac.   EEO. 

IE9.  On  prosecution  for  larceny  of  horse, 
evidence    that    defendant.    In    reply    to    BC- 

had  "thrown  him  down"  and  had  "given 
him  away."  was  admissible,  though  defend- 
snt  had  previously  stated  that  the  knew 
nothing    about    the   horsa,    and    had    never 


,db,Googk" 
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[rt.  1. 


■een  It  nntti  said  wltnesB  brought  It  to  tha 
stable. — People  T.  Halandres,  4  Cnl.  App. 
S9B,  S8  Pac.  ITl,  ITS. 

!««.  >■■■« — Stolen  vropertr  ■■  P«— t«»l»« 
sf  ncenBed. — Where  saddle  found  In  defend- 
Bnt'a  houee  was  connected  by  evidence  With 
defendant  In  case.  It  was  properly  admitted 
in  evidence.— People  t.  Nunley.  Ill  Cal.  441, 
44S,  7S  Pac.  4E. 

As  to  evMcKcc  of  poaacaaloa  of  alalca 
vroperty,  and  aalBctner  to  ■■atafn  coBTlc- 
tlsa,  see  pars.  1T4-181,  this  note. 

Aa  to  aAaatsatOM  1>  evMeaec  af  atolea 
sropertr  fsaad  la  poaaeaaloa  af  Acfendaati 
Bee  notes.  G9  L..  R.  A.  4tE;  8  L.  R.  A.  (N.  8.) 
T«i;  34  L.  R.  A.  IN.  8.)  E8;  L.  R.  A.  191GB. 
S34:  L.  R.  A.  IftlSB,  71E. 

Aa  to  adatlaaloa  of  evUeBee  that  aac 
rkarced  wllk  larceny  waa  ■■  ysaaeaalaa  of 
vropertr  aat  tdentlHed  aa  Darl  ol  that  whlek 
had  beca  alolen.  eeo  note,  3  A.  L.  R.  1Z13. 

1«I.  Where  one  of  purses  stolen  con- 
talned  Ave  twenty-dollar  pieces.  It  was 
not  error  to  admit  In  evidence  Ave  twenty- 
dollar  pieces  found  In  defendant's  stocklnK 


y  Bhor 


tim 


after  . 


■Hlor 


l«i.     Inpio 


n  for 


>ny  fro 


— Tkcfl    of    other 


103.     Sainr 
BBiae    tlBe. — Where,    a 
stolen,  several  packaei 


>  stoler 


fl  adm 


ivtden 
Bible. 


in   reterenie    to    clga- 
People  V.  Ross,  SG  Cal. 


104,  105,  a  Pac. 

164.  Bvldenca  tendlnR  to  prove  that 
other  horses  disappeared  from  same  neigh- 
borhood at  same  time  as  borse  with  larceny 
of  which  defendant  was  charged,  and  tend- 
ing to  ahow  that  others  were  found  In 
poBsesHlon  of  defendant,  was  admissible, — 
People  V.  Lopei.  B9  Cal.  362,  SGS. 

IBS.  Where  money  stolen  was  taken  from 
cash -register,  which  contained  . 


is 


sBlble    I 


I  possession  of  such  coin  by  defendant 


180. 

lee.  Where  defendant  Is  chargei 
theft  of  sheep,  which  were  herded  to 
belonRlng  to  two  owners,  evidence 
of  owners,  with  reference  to  his  own 
Is  adralaslble.  not  being  evidence  of  i 
felony,  but  inference  that  all  sheej 
taken    together. — People    v.    Robles, 


dence  he  gave  at  the  preliminary   hcs 


in  conflict  with  evidence  given  at  the  trial: 
e.  g.  on  prosecution  of  charge  of  larceny  ot 
a  pocket-book  by  accused  who  occupied  a 
room  with  prosecuting  witness  over  night, 
the  complaining  witness  having  testified 
that  when  the  accused  came  In  during  the 
night  he  asked  him  to  turn  on  the  light,  on 
cross-examination  he  may  be  asked  whether 
he  testlfled  at  the  preliminary  hearing  that 
jsed  to  turn  on  the   light. 


Williams, 
following 


r    the   c 


-People 


Plggott,    lie    Cal.    509,    G14,    59 


al.  App.  — .  184  Pac.  498. 
ne  in  People  v.  Hart  1S3 
1048,  and  People  V.  Webber, 
II  CaL  App.   4ia,   14T   Pac.   102. 

lei.  In  such  a  prosecution,  complaining 
witneat  having  testified  that  he  informed 
the  defendant  that  he  could  not  keep  him 
because  he  was  going  to  have  company,  a 
question  on  cross-examination  as  to  who 
that  company  was,  was  immaterial  and  im- 
proper.— People  T.  Williams,  —  Cal.  App. 
~.  184   Pac.   498. 

in.  ParttelpatloB  la  crlnte — Bvidenee  ta 
estabUah.— In  a  prosecution  o(  two  or  more 
on  the  charge  of  larceny,  the  participation 
ot    same    of    the    accused    In    the    crime    the 


rutlor 


e  there  wai 
ant,  after  stealing  purse,  passed  It  to  his 
co-defendant,  and  co-defendant  dropped  It 
on  platform,  purse  containing  money  Which 
was  found  upon  platform  was  properly  ad- 
mitted in  evidence. — People  v,  Plggott,  IIS 
Cal.  609.  514,  G9  Pac  II. 


vidence 


^vlden 


of     I 


port  the  main  Incriminating  Incldent.- 
People  V.  Dlamondsteln,  —  Cal.  App.  — 
181   Pac.  679. 

Aa  to  eviaeaec  trt  aldiag  and  ahcttlag  ii 
this  crime,  see  p»r.  lit,  this  note. 

Aa  to  aameleaer  ot  etKaautaallal  evi 
denee,  see  par.  172.  this  note. 


ley  «t  eTideaec — Cl^nnial 


195.   31   Pac.   1 

ITI.     Snfliele 

tial     rTldeaoe.- 

conslstent  wit. 
had  advised  ai 
It   after   its    co 


■   he    1 


stolen,  as  well  as  t 

participated   In   It,   evidence   is    not  suffl- 

nt  to  sustain  verdict  of  guilty,  whore  he 

People  V.  Pagan.  98  Cat.  210,  231.  11  Pac.  60. 

Aa  to  elreUBistamtlal  evIdeaH  ta  show 
yartlelpailoB  Ib  crime  being  necessarily  i-e- 
lied  upon,  see  par.  169,  this  note. 

1T3.  Same  —  Saaie  —  SBflleleBey  af.— In 
such  a  prosecution  participation  of  a  de- 
fendant in  the  main  ottenee  Is  sufflclently 
establislied   where   the   evidence   of    the   clr- 

traneaction  show:  (1)  that  the  accused  was 
present  In  the  neighborhood  at  the  time 
of  the  theft;  (2)  that  he  had  posseselon  of 
the  property  the  day  atler  the  theft;  (3) 
that  his  truck  was  employed  In  moving  the 
property;  (4)  that  he  took  an  active  part  In 
disposing  of  the  property,  and  (S>  that  ha 
had  an  Interest  In  the  proceeds  of  the  (al* 
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of   the    property. — People    v, 
—  Cal.  App.  — .  183  Pac.  879. 

ITS.      Same  — PaUe  atatvaeat  by  aeeaacd 

In  reea-rd  to  matter  In  no  way  connected 
with  crime  of  which  he  Is  accused  is  ineuffl- 
clent  to  Justify  verdict  of  guilty.— Pe op U 
V,  Wong  Ah  You.  67  Cal.   31,  Jt,  7   Pac.  8. 


1T4.     Same — F( 


a  s(b 


s  coHBtdered  In  deter- 
mining sunt  of  possessor,  but  is  not,  of 
itself,  eufflclent  to  s.uthorl2e  conviction. — 
People  V.  Chambers,  18  Cal.  S82.  3S3,  384; 
People  V.  Ah  Kl,  20  Cal.  177.  178.  188;  Peo- 
ple V.  Antonio,  27  Cal.  404,  t07i  People  v. 
Noregea,  48  Cal.  123,  1  Am.  Cr.  Rep.  436; 
People  V.  Swlntord,  57  Cal.  BS.  87;  People 
V.  Velarde.  GS  Cal.  457,  4881  People  v. 
Outlerrei,  74  Cal.  31,  84,  le  Pac.  444;  People 
V.  Cllne,  83  Cal.  371.  377.  23  Pac.  331:  People 
V.  Childs,  127  Cal.  3S3.  3E4.  89  Pac.  763.  See 
-  People  V.  Qaseaway,  23  Cal.  61;  Peopla  v. 
CloUBh,  es  Csl.  438,  440:  People  v.  Hurley, 
60  Cal.  74,  TS.  44  Am.  Rep.  58;  People  v. 
Hannon,  35  Cal.  374,  376.  24  Pac.  706;  Peo- 
ple v.  Etttnff,  SB  Cal.  577.  678,  34  Pao.  237. 
As    ta    Blolra    vropeFty    la    poaaraalea    af 


■tolen 


177;  70  f. 


\.   Dec.  447, 


I,   64  Am.   Dec. 
tatty  atolcn  prop- 


gel  vee 


■llsh 


;ullt.    1 


EUilt.  would  make  prima  facie  case  against 
defendant,  and  thereupon  burden  of  proof 
would  be  shifted  to  him.— People  v,  An- 
tonio, 27  Cal.  404,  407. 

179,  Saaac  *«  Sane  ~*  BzplaDBtlaa  of 
poamraalon.— Instruction  that  It  Jury  be- 
lieved the  property  was  stolen,  and  was 
found  In  possession  of  prisoner  shortly 
after  It  was  stolen,  and  prisoner  failed  to 
account  for  its  posBcaslon,  or  to  show  that 
[i,    it 
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tndtns 


lestly    . 

ixplain  posaessloi 


circumstance  to  be  considered  with  other 
auspicious  facts.  Is  correct. — People  v. 
Kelly,  23  Cal.  423,  428.  See  People  v.  Ah  Kl. 
20  Cal.   177,  178:  People  v.  Gill.  46  Cal.  28S. 
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Inference    of   guilt  arising   f 
for,     whether    account     kIvei 

less  his  explanation   of  his 

so  clearly  and  evidently  prt 

site    conclusion    could    only    be    reached    by 

Jury    under    Influence    ol    passion    or    preju- 

dlce.— People  v.  LuchettI,  IIS  Cal.   EOl,  605. 

Gl   Pac.  707. 


1  that  0 


ertr    ■■   evidence   •(   larecay. 

Am.  Dec.  169;  101  Am.  St.  Rep.  481;  1  Am. 
Or.  Rep.  574;  7  Am.  Cr.  Rep.  336. 

ITS.     Possession    of    stolen    property    in 

case  of  larceny  Is  circumstance   tending    to 

defendant  acquired  possession  by  his  own 
act,  or  with  his  concurrence  or  knowledge; 
possession  must  be  personal  and  eicluslve, 
or  It  must  be  possession  of  some  person  by 
consent  and  will  of  accused,  and  in  either 
case  must  Involve  distinct  and  conscious 
assertion  of  possession  by  accused.— People 
V.  Warren.  130  Cal.  G33.  685,  83  Pac.  86.  See 
I'eople  V.  Hurley.  SO  Cal.  74,  78,  44  Am.  Rep. 
G6. 

176.  Bare  fact  of  flnding  hides  of  cattle 
th;tt    had   been  stolen   In    defendant's   barn. 

one  who  chose  to  enter  It,  in  the  absence 
of  any  evidence  tending  to  prove  that  ac- 
cused knew  or  had  any  reason  to  know  that 
such  hides  were  there,  is  not  sufllcient  to 
Justify  inference  of  guilt, — People  v.  Hur- 
ley. 60  Cal.  74,  77,  44  Am.  Rep.  66. 

ITI.  Same — Saaie — CsmtboFatlnc  elreaa- 
■taacp*. — There  must  be.  In  addition,  proof 
of  corroborating 
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182.     SaBc — BvMeaee  aaBoInt   ta  Jaiittty 

verdict  of  guilty.— People  v.  Plggott,  126 
Cal.  809,  612,  59  Pac.  31;  People  v,  Chrla- 
man.  136  Cal.  282.  284,  67  Pac.  136.  See 
People  V,  Raschke,  73  Cal,  373,  382,  16  Pac 
13;  People  v.  Raschke,  S3  Cal.  501.  504.  23 
Pac.  1083;  People  »,  Flannery,  3  Cal.  App. 
41,  84  Pac.  461:  People  v.  Melandrei,  4  Cal, 
App.  896,  88  Pac.  372;  People  v.  Meyers,  G 
Cal.  App.  674,  91  Pao.  167,  168. 
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Mgland,  138  C 
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Pac.   124;   People   i 
339,  71   Pac.   369. 

184.  Where,  during  absence  oj  saloon- 
keeper, who  had  placed  saloon  In  charge 
of  bartender,  money  was  stolen,  (aiiure  to 
produce  bartender  as  witness  to  prove  theft 
does  not  render  evidence  Inaudlclent  to  sus- 
tain verdict,  other  evidence  presented  hav- 
ing been  sufflelent. — People  v.  Jim  Tl.  32 
Cal.  60,  62. 

ISS.     Where  evidence  is  sufllcient  to  Jue- 

carrlcd  away  property  of  another,  but  in- 
suiriclent  to  Justify  that  appellant  feloni- 
ously stole  same,  the  evidence  was  Insuffi- 
cient to  lustlfy  verdict  of  larceny. — People 
V.  Devine,  96  Cal.  227,  228,  30  Pac.  373, 
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IH.     SaBa^SaHe  — Aa  to  uportatloB. — 

Where  evidence  showed  that  defendant  had 
unbuttoned  an  overcoat  tram  a  dummy,  and 
removed  it  aliout  two  feet,  but  wan  pre- 
vented from  taking  It  way,  as  it  waa 
fastened  by  long  chain  which  rao  through 
coat  aleeve.  and  dummy  was  tied  to  build' 
lag.  conviction  for  larceny  win  not  be  sus- 
tained, tor  want  of  aulBclent  asportation. — 
People  r.  Meyer,   7E   CaL  tit.   Si(,   IT   Pac. 

187.  game  —  Same  —  Aa  t*  corPeboratloB 
•f  aeeonivllee, — Bvldence  held  sufTlclent, — 
People  V.  Cleveland.  49  Cal.  G77.  680;  People 
V.  Qrundell.  It  Cat.  tOl.  106.  17  Fac.  314; 
People  V.  Armstrong,  lit  CaL  G70,  5TS.  41 
Pac.  6J1. 

ISa  Baate  —  aaae  —  Aa  tn  cnrabsratloa 
ot  poaaesaloa. — Evidence  held  eutnclent  to 
corroborate  tact  ot  possession  of  stolen 
property  so  as  to  Justify  verdict  of  KUllty. — - 
People  V.  VIdal,  111  Cal.  i».  tl  Pac  G5B. 

IS*.  Saair— Sane— Aa  to  McBtlteattoB  of 
KoBey  alalca. — In  prosecution  for  theft  of 
money  In  safe.  It  was  not  necessary  that 
prosecution  should  Identify  money  found  on 
person  of  defendant  as  that  taken  from  safe. 
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3  Justify 
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situation  where 
he  could  have  taken  It.  and  In  connection 
with  statements  ot  defendant  that  he  had 
JuBtbeen  robbed  ofallhls   money,   and   other 

I      BUBplClo 


itolen  had  t 
itendant. — People  v.  Nun- 
ley,  141  Cal.  lOG.  111.  75  Pac.  67S. 

19S.  Evidence  held  not  aufllcient  to  show 
possession  by  defendant. — People  t.  Hurley, 
60  Cal.  74,  7B.  44  Am.  Rep.  GG. 

IWi  Saaie  —  Baaie  —  Aa  to  retCBtlo>  ef 
tltlr, — Evidence  examined,  and  held  suffi- 
cient to  Justify  verdict  of  guilty,  on  ground 
that  money  delivered  to  defendant  still 
belonged  to  prosecuting  witness. — People  v. 
Campbell,  117  Cal.  ITS,  tgl,  G>  Pac.  ESS. 

t»T.  Shb*— Same — As  ta  taklag  for  safe- 
kcepla^. — Evidence  held  aumclent  to  show 
that  defendant's  Intent,  at  time  of  taking 
the  money,  was  not  to  take  It  for  safe- 
keeping, as  expressed  in  presence  of  other 
persona  by  him  at  time  he  took  the  money 
from  person  of  prosecuting  witness,  who 
was  then  drunk. — People  v.  Hansen,  84 
Cal.  23],  111.  14  Fac.  117. 

198.  Sane— Ciraad  Urecar  ekarged— Ver- 
dict al  petty  larccay. — Petty  larceny  found. 
under  an  Information  In  which  grand  lar- 
ceny Is  charged,  the  evidence  for  tha  prose- 
cution must  establish  (1)  the  commission  of 
the  offense  by  the  accused,  and  (I)  that  the 
offense  was  committed  within  one  year 
prior  to  the  llnding  of  the  flllng  ot  the  In- 
formation. In  order  that  the  evidence  may  be 
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IM.  SaBr — SaiBE— As  to  larceay  or  cm- 
beaalcmcat. — Svidence  examined,  and  held 
sufficient  to  Justify  conviction  for  larceny. 
rather  than  embezzlement. — People  v.  Mon- 
tarlal,  ISO  Cal.  E91,  891,  G3  Pac.  ]EG. 

See,  also.  par.  101,  this  note. 

ISl.  Same— Same — Aa  ta  latccuy  ar  ofe- 
talBlag  moaey  fey  device  or  trick — Evidence 
examined,  and  held  to  sustain  verdict  of 
guilty  of  larceny,  and  not  of  fraudulently 
obtaining  money  by  device,  trick,  etc.,  by 
use  ot  cards,  as  defined  In  section  311,  ante. 
— People  V.  Shaughnessy,  110  Cal.  GIS,  601, 
41  Fac.  t. 

IM.  Same  —  Same  —  As 
Proof  that  person  alleged 
special  p_roperty,  or  that  he  he 
some  act'upon  It.  or  tor  purpose  ■ 
or  In  trust  tor  beneflt  ot  anothe 
Bufficlent  to  support  allegation 
ship  In  indictment. — People  v. 
Cal.  77.  12. 


I.  Dec.  GE9. 


V.  Meyers,   St  Cal,  App.  144.  ITS,  Pac.   96G. 

im.  Same — "Horse'*  charged  to  have  beca 
stolen— Proof  o(  tbctt  ot  xmarc"  aufllcleat. 

—Where  InformaUon  charges  theft  ot  horse. 

variance. — People  v.  Melandrea.  4  Cat.  App. 
396,  88  Pac.  171.  Sea  People  V.  Pico,  61 
Cal.  EO.  El;  People  v.  Montclth.  71  Cal.  7.  9, 
14  Pac.  173;  8tate  v.  Gooch,  BO  Ark.  SIS,  MO. 
19   S,   W.    640:  State  v.  Devlne,   3  Ohio  Doc. 

See,  also.  post,  f  487,  note  pars.  21,  19. 

See,  ante,  17,  post,  )  4BT,  note  para.  31- 
SE;  also,  Kerr's  Cyc.  Civ.  Code  (Id  ed.), 
J  14  and  note;  Kerr's  Cyc.  Code  Civ,  Proc. 
(Id  ed.),  I  17  and  note. 

200.  Componi  Hooker  v.  State,  4  Ohio 
341:  Denbow  v.  State,  IS  Ohio  11.  - 

201.  Same  —  Larceny  aad  cmbriuleiaeat 
charged  —  Evldcaec  at  either  aamelcal  to 
■■stala  convlctloo. — Where  tha  IndictmenO 
or  Information  under  which  prosecution  is 
had  (he  accused  Is  charged  In  one  count 
with  larceny  and  in  another  count  with 
embezzlement  of  the  same  property,  the 
two   crimes    being    so    connected    and    Inter- 

they    formed    1 


indlvJ 


IM.  Same — Samt — Same — By  posaesslon. 
—Fact  that  property  stolen  was  In  posses- 
Blon  of  person  alleged  to  be  owner  at  time 
of  taking.  Is  sufficient  evidence  of  owership 
by  her. — People  v.  Davis.  97  Cal.  194.  19G. 
:.  1109:  People  v.  Oldham,  111  Cal.  64S, 
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Fox.  —  Cal,  App.  — ,  ISE  Pac.  211. 
I,  par.  190.  this  note. 
ae    —   Idrrcar   tram    the   perana 
Evidence   that  detandant,    acting 
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in  concert  with  two  other*.  pBTtlclpated  In 
JostlInK  tlia  proseentliiK  wltns**  while  en- 
tering a  itraat-car,  for  the  sole  purpose  of 
enabllns  one  of  their  number  to  steal  the 
diamond  shirt  itud  of  tbe  pro»ecutinK  Wit- 
ness, and  that  this  was  accomplished,  la 
HumcLent  to  sustain  a  verdict  of  guilty  of 
the  oJIenHo  charged,  whether  the  defendant 
personally  removed  the  stud  or  not. — People 
V.  Davenport,  IT  Cal.  App.  5ED,  120  Fac.  iSl. 
101.  In  a  prosecution  for  larceny  from 
the  pemon,  the  evidence  showed  that  there 

able  possibility  that  the  defendant  picked 
up  the  purse  from  the  ground,  or  that  it 
came  out  of  the  prosecuting  witness'  pocket 
otherwise  than  throuKh  defendant's  agency. 
—People  V.  Carroll,  10  CaL  App.  41,  12S  Pac 
4,  T. 

104,  In  a  prosecution  for  larceny  from 
the  person,  the  evidence  l^aTes  no  rational 
inference  tbttt  defendant  picked  up  the 
purse  from  the  ground,  and,  even  if  he  did 
so,  the  evidence  shows  that  it  could  not 
have  dropped  to  the  ground  but  for  the 
maneuvers  of  defendants,  who  were  on  the 
spot  with  the  design  to  rob  him.  If  the 
purse  dropped,  which  is  a  mere  surmise  or 
possibility  unsupported  by  any  evidence,  and 
It  was  caused  to  drop  by  these  men  in  thsir 
effort  to  commit  the  larceny,  it  was.  in 
point  of  law  and  common  sense,  a  taking 
from  the  person. — People  t.  Carroll,  20  Cal. 
App.  41,   128  Pac.  4,  e. 

S06.  Same  —  Triek  or  device— OMalBlng 
BoBer  or  property  by  is  suttlclently  shown 

plaining  witness  to  give  him  money  with 
which  to  bribe  a  public  oRlcer  to  grant  and 
issue  a  license  to  conduct  bs,th  and  massage 
parlors,  upon  the  ntpresentatlon  that  ac- 
cused had  sufficient  influence  with  such 
public  offlcer  to  induce  him  to  grant  such 
license,  but  that  such  license  was  not  is- 
sued and  the  money  not  returned. — People 
v.  Schearti.  —  Cal.  App.  — ,  1»5  Pac.  684. 

int.  It  Is  held  upon  a  review  of  the  evi- 
dence that  it  is  sufndent  to  show  ■  grand 
larceny,  committed  by  means  of  fraudulent 
trick  and  device,  notwlthstandine  that  the 
fraudulent  methods  employed  were  such  as 
might  have  supported  a  charge  for  obtain- 
ing money  under  false  pretenses. — People  v. 
Miles.  It  Cal.  App.  tti.  IIG  Pac.  tGO. 
IV.  1 

SOT.     Aa 

there  is  no  evidence  that  defendant  par- 
ticipated In  actual  stealing  of  cow,  but 
that  evidence  only  shows  that  defendant 
Bold  some  property  alleged  to  have  been 
stolen,  and  upon  this  evidence  Jury  can 
not  convict  defendant  alone,  was  properly 
refused,  as  It  would  have  taken  case  from 
Jury  and  compelled  acquittal,  where  there 
was  evidence  sudlclent  to  sustain  verdict.^ 
I'eople  V.  Luchettl,  119  CaL  GDI,  EOS,  El  Pac 


not  somebody  else,  either  took  or  carrleJ 
away  money  or  property  from  person  of 
prosecuting  witness,  and  without  that  evi- 
dence Jury  can  not  Ond  defendant  guilty. 
was  properly  refused,  as  it,  in  substance, 
told  Jury  to  acquit. — People  v.  Piggott.  ll* 
Cal.  E09,  ElE.  GS  Pac.  31. 

203.  In  prosecution  for  grand  larceny, 
instruction  that  if  cattle  were  stolen,  and 
the  defendant,  after  such  cattle  were  stolen, 
had  guilty  knowledge  that  they  were  stolen, 
and  Bided  and  assisted  thief  in  selling  and 
disposing  of  such  cattle,  and  was  to  par- 
ticipate In  profits,  he  was  not  guilty  of 
grand  larceny,  his  offense  being  that  of 
accessory  after  fact,  was  properly  refused. 
offense  being  receiving  stolen  goods,  rather 
than  that  of  accessory  after  fact. — People 
V,  Stakem,  40  Cal.   ESS,   401. 

210.  Such  Instruction  was  also  properly 
refused  because  facts  as  stated  were  not 
inconsistent  with  defendant's  presence  at 
commlslon  ot  larceny. — People  T.  Stakem. 
40  Cal.  S9S,  BOl, 

Zll.  As  (a  uportatlBB. — It  hogs  were 
taken  possession  of  by  plaintiff  unlawfully, 
with  intent  to  mark  them  with  his  own 
mark,  and  be  did  so  mark  them  in  order 
to  claim  them  as  his  own,  knowing  them  to 
belong  to  defendant,  this  would  seem  to 
make  offense  a  larceny  complete,  and  hence 
Instruction   that   marking   of   the   hogs    was 

Scott  V.  Harbor,  IS  CaL  704.  TOB,  708. 

lit.      Instruction  that  If  defendant  caused 
steer    to    be    killed,    with    intent    to    deprive 
owner,  he  may  be  convicted,   notwithstand- 
'that  he  bad  not  actually  carried  said 
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have  been  with  Intent  to  steal 
It.— People  V.  Uurphy.  47  CaL  103,  IDS. 

SIX.     Ae      to     elmiastBBllal      evIdCBee. — 

Where  witnesses  testiHed  to  seeing  defend- 
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Ing  witness  while  be  was  asleep, 
not  constituting  circumstantial  evidence,  re- 
fusal to  instruct  in  regard  to  circumstantial 
evidence  was  not  error. — People  v.  Burns, 
121  CaL  G2S,  Ell,   GI  Pac.  1096. 

114.  Where  circumstantial  evidence  only 
went  to  corroborate  main  evidence,  Instruc- 
tion as  to  circumstantial  evlder"-  was 
properly  refused. — People  v,  Lonnen.  l  "9 
Cal.  eS4,  <36,  71  Pac.  ESS. 

31B.  As  to  eeuBlderatlOK  of  etker  stoleB 
■rtleles. — Where,  In  prosecution  for  stealing 
horse,  there  was  some  evidence  concerning 
robe,  neck-halter,  and  strap  found  in  pos- 
session of  defendant,  showing  that  they 
were  taken  from  vicinity  of  alleged  crime, 
or  used  in  Its  commission.  It  was  not  error 
to  refuse  to  Instruct  Jury  to  disregard  such 
articles.— People  v.  Nunley,  143  CaL  105,  111. 
7B  Pac.  S78. 

Aa  to  poaecBBlaB  »t  Btelca  property,  see 
pars.  217,  14t,  this  note. 

»«,  As  to  dcfnac  of  InanBlly, — An  in- 
struction telling  the  Jury:  "Tbe  standiird  of 
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accountability  Is  thla:  Had  the  party  i 
dent  capacity  to  appreciate 
and  quality  of  the  act?  Did  he  know  and 
understand  that  it  was  In  violation  of  the 
lights  or  another,  and  In  Itaelt  wrong;  did 
he  know  that  It  waa  prohibited  by  the  taw 
of  the  land,  and  that  Its  commission  would 
entail  punishment  and  penalties  upon  him- 
self? If  he  had  the  capacity  thus  to  appre- 
ciate the  character  and  comprehend  the 
l>Da Bible  or  probable  consequences  o(  his 
act.  he  la  responsible  to  the  law  for  the  act 
trhlch  he  has  committed  and  Is  to  be  Judged 
r.i:cordlngly.     The  defense  of  Insanity  l«  a 

resorted  to.  In  cases  in  which  the  proof  of 
the  overt  act  is  bo  lull  and  complete  that 
any  other  means  of  avoiding  the  conviction, 
and  escaping  the  punishment,  seema  hope- 
less. While,  therefore,  this  was  a  defense 
to  be  weighed  fairly,  fully,  and  Justly,  and 
when  satisfactorily  established  must  recom- 
mend Itself  to  the  sense  of  humanity  and 
Justice  of  the  Jury,  they  are  to  examine  It 
with  care,  lest  an  Ingenious  counterfeit  of 
this  mental  infirmity  shall  furnish  Immunity 
to  gulK.  ...  In  all  other  matters  ex- 
cept that  of  Insanity,  the  defendant  is  en- 
titled to  every  reasonable  doubt. — People  v. 
Pico.  63  Cal.  EO,  G4.  Bee  People  v.  Dennis. 
19  Cal.  SIT;  People  v.  Bumberger,  i&  Cal. 
eSO;  People  v.  Larrabee.  115  Cal.  IBS,  *« 
Pac.  138:  People  v.  McCarthy,  IIB  Cai.  ZE6. 
164.  16  Pac.  1073;  People  v.  Kloes,  lib  Cal. 
567,  £77.  IT  Pac.  iSf.  People  v,  Allender,  1]7 
Cal.  81.  81,  48  Pac.  1014;  People  v.  Hethever, 
111  Cal.  3iS.  131,  S*  Pac.  481;  People  v. 
Dotan,  13S  Cal.  486,  *9t.  67  Pac.  783;  People 
V.  auesHcr,  142  Cal.  SS4,  165,  7B  Pac.  109S; 
Lovegrove  v.  State.  81  Tez.  Cr.  Rep.  491,  tl 

a.  w.  191. 

Bee  note,  76  Am.  Bt.   Rep.   97. 

31T.  Aa  to  delBlttoB  of  Imnxay. — Instruc- 
tion that  Jury  must  acquit,  unless  prosecu- 
tion has  proved  beyond  reasonable  doubt 
that  defendant  stole  money  of  complaining 

belnjr  definition  of  larceny,  where  no  fur- 
ther dennltion  was  asked  on  part  of  defend- 
ant, and,  [nfarmation  and  evidence  showing 
grand  larceny,  defendant  was  not  preju- 
diced.— People  V,  Chris  ten  sen,  86  CaL  £63, 
670,  24  Pac.  838. 

21S.  Ab  to  eatlBatloB  af  crldenee.^An 
Instruction  in  a  prosecution  for  larceny 
that.  "Evidence  Is  to  be  estimated,  not  only 
by  its  own  Intrinsic  weight,  but  also  accord- 
ing te  the  evidence  which  it  Is  In  the  power 
of  one  side  to  produce  and  the  other  to  con- 
tradict; and  therefore.  If  weaker  and  less 
satisfactory  evidence  is  offered  when  It 
appears  that  stronger  and  more  aatlstactory 
was  within  the  power  of  the  parly,  the  evi- 
dence offered  should  be  viewed  with  dis- 
trust." la  prejudicial. — People  v.  Carroll,  20 
Cal,  App.  41,  128  Pac,  4,  6. 

As  to  wclBht  at  •vtdPBcc,  see  pars.  147- 
(49,  this  note. 


tion  on  a  charge  of  larceny  In  obtaining  an 
appropriation  to  the  use  of  the  accused 
money  tor  the  purpose  of  bribing  a  public 
offlcer  to  grant  a  license  to  conduct  a  bath 
and  a  massage  parlor,  since  the  possession 
of  the  money  was  obtained  by  trick  and 
device.— People  v.  Schwarli,  —  Cal.  App. 
— ,  186  Pac.  686. 

2n.  As  to  tallare  t«  aceanal  for  yassea- 
sloB  at  stalea  rntwtrtr — An  instruction  that 
such  failure  Is  a  circumstance  tending  to 
show  guilt  "and  the  accused  la  hound  to 
explain  possession,"  although  unaccom- 
panied with  the  statement  that  mere  posses- 
sion of  stolen  property,  unexplained.  Is  not 
of  itself  sudlclent  to  Justify  conviction,  yet 
taken  with  the  usual  Instructions  as  to 
presumption  of  Innocence,  degree  of  proof 
required,  and  right  of  defendant  to  refuse 
to  be  a  witness  In  his  own  behalf  without 
prejudice,  is  held  not  to  Justify  reversal. — 
People  v.  Davis,  14  Cal.  App.  liO,  111  Pac. 
268. 


tolen 


,  whl 


has  a  right  to  say  to  the 
lexplalned  possession  of 
le  not  sumclenL  atand- 


cumstance  which  may  be  considered  as 
tending  to  establish  guilt,  and  there  is 
little,  tl  any,  dIfTerence  between  such  an 
Instruction  and  the  instruction  given  in  the 
present  case.— Peopla  v.  Davis,  14  Cal.  App. 
120,  111  Pac.  168. 

2Z3.  Aa  ta  tallnre  ts  prodaee  wltMcas.— 
Where  defendant  claimed  to  have  pur- 
chased stolen  horse  from  one  R..  instruc- 
tion that  fact  that  defendant  did  not  pro- 
duce R.  as  witness  Is  not  to  be  considered 


>  of  g 


teloi 


,   83  Cal.   374,  377,   18 


jctlor 


that  It  defendant  obtained  po 
^oods  by  false  representations,  and  title 
did  not  pass,  and  at  time  possession  Was 
obtained  party  obtaining  possession  ot 
goods  Intended  to  convert  same  to  his  own 
use.  and  did  so  convert  them,  defendant  is 
guilty  of  larceny.  Is  erroneous.  In  falllnj 


!   that 


foods    I 


124.  Instruction  that  If.  by  means  of 
fraud  or  artifice,  party  obtains  property, 
with  Intention  of  stealing  same  when  he 
gets  possession  of  It.  then  crime  is  larceny. 
Is  not  erroneous  In  not  using  the  word 
■■felonious"  before  the  word  '■stealing."— 
People  T.  Tomllnson.  102  Cat.  IS,  24.  36  Pac. 
606.  Bee  People  v.  LApez,  00  Cal.  G69,  671, 
27  Pac.  427. 

226.  Instruction  that  grand  larceny  Is 
stealing,  taking,  or  carrying  away  prop- 
erty of  another,  la  erroneous  by  reason  of 
.omission  of  word  "telonloua." — People  ». 
Cheong  Foon  Ark,  61  CaL  627,  623. 
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of 


lal*    [ 


:uCorr  deflnltlon  of  grand  lar- 
ceny. Inatructlon,  In  answer  to  request  from 
Jurar  as  to  whether  amount  of  moner  was 
Involved  In  grand  larcency.  which  failed  to 
state  that  taking  mUit  be  felonious,  is  not 
erroneous,— People  v.  Holmes.  116  CaL  4«2, 
4S3.  G8  Pac.  »1T. 

t2t.  An  to  felonlam  latcBt  at  Mbc  ■( 
tBklBK. — Instruction  tbat  If  Jury  believed 
that  defendant  had  no  felonious  Intent  to 
steal  the  property  at  time  he  took  It.  they 
must  acquit,  even  It  they  should  believe  that 
he  subsequently  conceived  Intent  to  appro- 
priate  It,  te  correct,  and.  where  evidence 
tends  to  show  such  state  of  tacts,  should 
have  been  Klven. — People  v.  Morino,  SB  Cal. 
GIB.  E17.  24  Pac.  891.  See  People  v.  De 
Craafr.  IZT  Cal.  ITS,  879.  60  Pac.  429. 

33».  As  to  Identity  of  prvpcny  atoleB. — 
Where  defendant  bad  pledged  certain  cattle, 
end  pledgee  had  thereafter  sold  portion  of 
them.  In  prosecution  ol  pledgeor  for  larceny 
of  one  of  pledged  cattle  It  was  error  to 
refuse  to  Inacrucl  that  If  there  was  reason- 
able doubt  that  pledgee  sold  particular  cow 
alleged  to  have  been  stolen  the  Jury  should 
elve  defendant  benefit  of  doubt. — People  v. 
Eckert,  19  Cal.  SOI,  S04. 


I   for  I 


'    a  Sea 


I    pros 


I    lan- 


guaKe  of  Political  Code  section 
vldlnK  that  all  persons  slaughtering  cattle 
must  keep  hides  with  ears  attached  for 
Hfteen  days,  and  all  persons  having  such 
hides  In  poBSesBlon  must  exhibit  same  for 
examination  on  demand  being  made  by  any 


lade  e 


salble 


130.  Aa  to  ■WBcraklp — Instruction  that 
If  defendants  did  take  from  person  of 
prosecuting  witness  certain  coins,  with  In- 
tent then  and  there  to  deprive  such  person 
thereof,  and  to  appropriate  aald  money  to 
their  own  use,  the  Jury  may  And  defendants 
cuilty.  Is  not  erroneous  In  failing,  to  In- 
struct as  to  question  of  ownership  of  prop- 
erty taken.— People  v.  Nelson,  58  Cal.  7T.  81. 

131.  Where  alleged  owners  of  hogs  stolen 
testlDed  that  such  hogs  belonged  to  them, 
and  there  was  other  evidence  besides 
ear-mark  on  such  hogs,  tending  to  Identify 
property  as  that  described  in  Indictment, 
It  was  not  error  to  refuse  to  Instruct  that 
it  only  proof  that  such  persons  were  own- 
ers of  hogs  was  an  unrecorded  ear-mark, 
such  proof  was  not  sufllclent  to  establish 
ownership. — People  v.  Bolanger.  71  Cal.  IT, 
to.   11   Pac.   799. 

132.  Ear -mark  used  by  alleged  owners 
of  hogs  stolen  Is  some  evidence  of  owner- 
ship, and  hence  It  is  not  error  to  refuse 
Instruction  that  unrecorded  ear.  mark 
placed  on  hog  Is  not  prima  facie  evidence. 


TBS, 

33S.     Under   Information    for   larceny    de- 
scribing  property   aa   personal   property   of 

Instruction  that  If  said  woman,  at  time  of 
larceny,  was  married  woman,  and  puras 
was  bought  with  money  of  her  husband, 
defendant  should  be  acquitted,  the  evidence 
being  BUfflclent  to  Identify  the  act. — People 
V.  Watson.  T3  Cal.  402,  403,  14  Pac.  97. 
ISl.      Instruction    that   where    prosecuting 

and  such  cattle  were  stolen  from  him,  this 
would  constitute  larceny,  and  property  may 
be  alleged  In  Information  to  be  property  of 
such  agistor.  Is  corrsct  where  there  was 
evidence  of  agistment. — People  v.  Buelna. 
SI   Cal.    Its,    liT,    2S   Pac.    39fi. 

XIC!.     A*  t*  velty  laresBr. — Where  several 

articles   were  stolen  at  one   (Ime.   value  of 

together   exceeded   fifty   dollars 


of  whi 


lie.   It  1 


refuse   to  1 

larceny,  as  Jury  might  find  that  only  part 
of  articles  had  been  stolen  by  defendant. 
it  appearing  that  only  small  portion  In 
value  of  articles  stolen  were  traced  to  de- 
fendant.—People  V.  Comyns,  114  Cal.  1ST, 
110,  4G  Pac.   1034. 

3M.  Aa  t*  place  of  «a>inlBBlo>.^rn 
prosecution  for  grand  larceny.  Instruction 
that  tf  defendant  was  at  city  of  M.,  In  T. 
county,  when  cattle  were  driven  away  from 
county  of  P.  to  city  of  M..  then  It  was  duty 
of  Jury  to  acquit  him  of  crime  of  grand  Icv- 
properly    refused,    as   JurlsdU- 


tloi 


inly 


of  P.— People  V.  Stakem,   40  Cal.  S99,  «01. 

33T.  On  prosecution  for  grand  larceny 
for  taking  twenty  dollars  from  person  of 
complaining  witness,  where  there  was  doubt 

from  person,  and  where  It  waa  claimed  that 
property  was  given  to  defendant.  It  was 
error  to  refuse  Instructions  as  to  petty  lar- 
Stofer.   3  Cal.   App.   416,   S6 


.   T36. 


axo.    As 


BlOB  al  ■lolen  praperty. 

— Where  stolen  property  was  found  in  pos- 
session of  defendant,  and  he  was  present 
at  place  where  property  was  day  before 
larceny  was  committed,  and  concealed  his 
face  when  seen  by  one  of  witnesses.  In- 
struction Bs  to  recent  possession  of  stolen 
properly     was     proper. — People     v.     Gill,     it 


tIelFB, 


.   21S,   1 


As  te  falliere  ta  aeeoaiit  tor  paMWSatSB  sf 
■talea  property,  see  pars,  110,  111,  this  nots. 
139,  Instruction  that  possession,  or  even 
'recent  possession,  of  stolen  property  Is  not 
alone  sufficient  svldencs  to  find  possessor 
-guilty  of  having  stolen  the  properly,  unless 
-there  ts  soma  other  evidence  In  case  tend- 
ing, Witt  tbia  lact  of  poasessloo,  to  estab- 
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Ilsh  hia  sutlt.  1b  not  erroneoua. — People  v. 
CllDO.  S3  Cal.  ST4,  377,  23  Pac.  391. 

140.  InatructloD  that  possession  of  stolen 
property,  in  and  of  ItBelf,  If  there  be  no 
other  evidence,  either  circumstantial  or  di- 
rect, would  not  be  sufllclent  to  convict  any- 
body,  but   If   there   Is   any    other   evidence 

with  possession  of  stolen  property,  ths  rule 
Is  difterent,  ts  not  erroneous  as  rafsleadlnB- 
(he  Jury,— People  v.  Chllds,  173  Cal.  IBS, 
SE4.  63   Pac.  788. 

2tl.  Instruction  th«.t  mere  possasalon  of 
stolen  property,  unexplained,  by  defendant. 
however  sooti  after  taklnK.  Is  not  sufficient 

sullty  circumstance,  which,  talc  en  In  con- 
nection with  other  testimony.  Is  to  deter- 
mine question  of  ?ullt.  Is  not  erroneous  to 
Instruct  Jury  that  "It  Is  merely  a  guilty 
circumstance,"  where.  In  other  parts  of  in- 
struction, ]ury  were  told  that  such  poases- 
sion  Is  circumstance  tendlns  In  some  degree 
to  show  guilt,  there  being  no  material  dls- 


the 


>,  Luchettl,  119  Cal.  E 


lona.— People 
1  Pac.  70T. 


nptuatl. 


honest  account  Of  how  he  came  by  prop- 
erty alleged  to  have  been  stolen,  or  under 
what  authority  he  took  It,  It  Is  Incumbent 
on  people,  unless  account  given  by  defend- 
ant was  unreasonable  or  Improbable  on  Its 
face,  to  show  that  such  account  was  false, 
was  properly  refused,  for  If  defendant  had 
stated  that  he  had  stolen  the  property,  such 

prove  etatement  false. — People  v.  Buelna. 
31  CaL  13E,  1S7,  12  Pac.   196. 

n  that  If  defendant  ' 


this 


easloi 
jumptlor 


of    stol 


he 


thief,    and 
I  elusive  evidence 


ained  by  defendant 
of  guilt.  Is  erroneous,  as  such  evidence  Is 
not  aufflclent  to  Justify  verdict  o(  KU'Ity. 
and,  besides,  assumes  that  goods  were 
stolen,  and  states  that  defendant  must  ex- 
plain recent  poBaeaalan,  IgnorlnE  fact  that 
evidence  of  prosecution  Itself  might  afford 
such  explanation. — People  v.  Gutierrei,  74 
Cal.   81,  S3,  IS  Pac.  444. 

144.  Instruction  that  If  the  property 
stolen  Is  found  In  possession  of  defendants 
shortly  after  It  was  stolen.  It  was  clrcum- 
Btance  tending  to  show  their  KuHt,  and  that 
they  were  bound  to  explain  poaseaslon  in 
order  to  remove  effect  of  It,  and  that  such 
possession  was  circumstance  to  be  consid- 
ered tog-ether  with  other  suspicious  facts 
and  circumstances  which  might  have  been 
shown  In  case,  and  that  If  part  of  property 
was  found  In  possession  of  defendants,  and 
they  failed  to  explain  to  satisfaction  of  Jury 
how  they  became  posaeaaed  of  It.  they  might 
be  taken  In  consideration  with  all  other 
facta  and  circumatancea  as  tending  to  show 
their  guilt,  and  that  If  Jury  believed  prop< 
erty  was  stolen,  and  part  of  It  was  after- 
wards  found   In   poasesslon   ot   defendants. 


Jury  were  authorlaed  to  presume  that  all 
property  which  they  found  to  have  been 
faame  time  and  place  aa 


that 


whict: 


a  their 


alon,  la  not  erroneous  In  conveying  Idea 
that  posseSBlon  of  stolen  goods,  unex- 
plained, would,  of  Itself,  be  autnclent  to 
Justify  conviction— People  v.  Fagan,  EC  CaL 
534,   ess,  e  Pac.  394. 

34a.  Aa  ta  reerlvlBs  atolea  sooda. — In- 
struction that  If  defendant  did  not  kilt  the 
atecr,  and  did  not  believe  that  It  was  prop- 
erty of  person  who  killed  It,  and  telonloualy 
helped  to  remove  It  from  place  where  It 
was  killed,  and  took  It  to  his  place,  or  car- 
ried It  to  any  other  place  tor  purpose  of 
depriving  owner  of  the  property,  he  la 
guilty,  la  erroneouB.— People  v.  Smith,  112 
Cal.  333,  339,   44  Pac   e«3. 

2M.  Am  to  time  »f  caHmlaaloB  of  of- 
fewsc. — Exact  day  ot  commlsalon  of  crime 
la  Immaterial,  and  hence  InstrucUon  la  Cor- 
rect that  It  defendant  etole,  or  aided  In- 
stealing,  cattle  named  In  information, 
though  they  may  not  believe  It  waa  done  on 
date  specified,  but  within  a  tew  days  ot 
that  time,  then  the  verdict  ahould  ba  guilty; 
for  the  law  looks  to  the  crime,  and  not  to 
precise  day  when  it  was  done.  If  done  be- 
fore Sling  of  the  Information,  and  within 
reasonable  time  of  day  named. — People  T. 
French,'  SS  Cal.   371,   371,   30   Pac.   G6T. 

M7.  Aa  te  welcht  oC  evtaeaee.— Instruc- 
tion that  mere  posaeaslon  ot  stolen  property 
recently  stolen  la  not,  ot  Itaelf,  aufflclent 
evidence  to  convict,  but  possession  of  stolen 
property,  supported  by  other  evidence  tend- 
to  show  guilt.  Is  erroneous.  It  being  ques- 
tion tor  Jury  to  determine  weight  of  evi- 
dence.—People  V.  Cllne.  T*  Cal,  676,  677.  18 
Pac.  391. 

Aa  to  eatlMatloa  of  erldnee,  see  par.  113, 
this  note. 

£43.  Instruction  that  Jurors.  In  determin- 
ing weight  to  be  attached  to  circumstance 
that  defendant  had  In  hIa  poasesalon 
stolen  property  recently  after  com- 
mission of  offense,  should  consider,  among 
other  things,  demeanor  and  character  of 
accused,  la  correct.  It  meaning  demeanor 
ot  defendant  at  time  he  waa  found  In  pos- 
session of  property,  or  at  time  he  attempted 
to  explain  It. — People  v.  Farrlngton,  140 
Cal.    SSe.   «S9.  74  Pac.   333. 

£49.     Sucb 


er  of  accused  be  taken 
rhere  no  evidence  of 
accused's  character  had  been  Introduced, 
since  It  will  be  presumed  that  Jury  did  not 
take  character  into  consideration. — People 
V.  Farrlngton,  140  Cal.  CEO,  COO,  74  Pac.  133. 
3B0.  Hast  be  based  o>  tke  evldeaec. — In- 
struction In  relation  to  appropriation  of 
loat  property.  In  language  of  section  486. 
poat.  was  erroneous,  where  there  waa  no 
evidence  of  finding  of  any  loat  property. — 
People  V.  Devlne,  96  Cal.  ZZ7,  12»,  30  Pac. 
1TB. 
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ISl.  Where  evidence  showad  that  defend- 
ants had  nuLde  unsncceasful  attempt  to  ob- 
tain money  of  proseculInK  wltneaa  by  trick 
or  fraud,  Instruction  dlrectlnK  Jury  aa  to 
that  method  of  larceny  was  erroneous  and 
prejudicial.— People  r.  Roberts,  1  Cal.  App. 
44T,   M,   SI  Fac.   621. 

XSa.  Where  tastnetlfn  eamet — CoMverao 
re^acBled  Is  properly  refused. — People  T. 
Pico,  tS  ChI.  so,  GB.  See  People  v.  Myers, 
10  Cat.  SIS:  People  t.  CofTman,  24  Cat.  230, 
People  T.  Dennis.  39  Cal.  filE;  People  t.  Mc- 
Donnell, 41  Cat.  134. 

V.  VARIANCE— VERDICT. 

3BS.  Vartaaee — Am  t*  when  soae  exIstK 
— There  it  no  variance  between  the  Indict- 
ment and  the  proof.  In  that  the  proof  shows 
a  larceny  of  a  check  rather  than  of  money, 
as  alleKed  In  the  Indictment. — People  t. 
Arnold,  20  Cal.  App.  SS.  1ST  Pac.  lOfiO,  14S1. 

See,  also,  par.  IBS,  this  note. 

304.  Hane — Deseiiptloa  kr  •waenfel*.— 
Where  only  description  of  property  stolen 
Is  allegation  ot  ownership,  which  differs  In 
Information  from  that  in  complaint  upon 
which  examined,  variance  is  fatal, — People 
V.  Wallace,  n  Cal.  1ST,  SOD.  >»  Pac.  SGO. 

Aa  to  varlaaec  In  deserlptloa  of  ■aliaals 
la  proieeatloa  top  Kraad  lareear,  see,  post, 
I  4ST.  note  pars.  Sl-36. 

As  to  rarlaaee  la  awaenhip  ot  atolea 
rrovtTtr.  see,   post,   |  Hi,   note. 

3011.  Same — Sanie — Onaersklv  la  kBaba>4 
or  wife. — Variance  does  not  exist  between 
Information  charglnK  ownership  of  money 
Stolen  to  be  in  prosecuting  witness,  and 
evidence  showlnE  that  money  came  to  his 
wife  as  her  separate  estate,  but  that  she 
gave  it  to  him  to  enable  him  to  provide 
security  required  by  defendant. — People  v. 
Tomlinson.   103  Cal.  It,   24,  tS  Pac.  COt. 

See,  also,  par.  261,  thia  note. 

As  ta  wkether  awaenhlv  shvald  »c  laid 
la  haabaad  or  wife,  see  note,  3  A.  1^.  R.  ii2. 

3S«,  Sane— lawiaterlBl  vihea  the  dis- 
crepancy does  not  aKeot  the  validity  of  the 
indictment,  or  prejudice  the  substantial 
riKhts  of  the  defendant  In  tils  defense.— 
People  V.  Arras,  89  Cal.  S23,  *fl  Pac.  T8e: 
anoff,  —  Cal.  App.  — ,  18T  Pac. 


B  sho' 

a.  p. 


<  that  the  chec 


F,"  and  the  evid 

variance    Is    Immaterial. — People    v.    . 
St  Cal.  323,  2fi  Pac.  1M. 

2E8.  Where  the  Indictment  charged  lar- 
ceny from  a  building  burglariously  entered, 
and  the  ownership  of  the  building  as  the 
•■store  of  one  8.  I>oupe,"  and  the  evidence 
showed  the  ownership  In  B.  LAUpe.  B.  I>oupe 
and  A.  Haas,  who  were  partners  doing  busi- 
ness there,  but  known  as  "Loupe's  store." 
the  court  held  that  while  there  was  a  de- 
fective description  of  ownership  of  the 
store,  such  description  being  partially  erro- 
neous, the  discrepancy  did  not  In  any  respect 
affect  the  validity  of  the  Indictment,  and 
that  it  could  not  In  any  way  have  misled 
or  prejudiced  the  defendants  In  their  de- 
fense; that  affected  none  of  the  substantial 
rights  of  the  defendants,  and  the  variance 
was  for  that  reason  Immaterial. — People  v. 
Edwards.  e»  Cal.  360. 

Zes,  Saaie — Material  wkea  an  acquittal 
of   the    defendant   under   the    charge   In    the 


indict 


1  furt 


an  for  the  same  offense. — People 
v.  Arras.  »»  Cal.  223,  26  Pac,  768;  People 
V.    Evanoff,  —  Cal.   App.   — ,   18T    Pac    64. 

2«0.  Verdict — Of  petit  lareear  may  be 
found  upon  prosecution  for  grand  larceny 
where  It  Is  found  the  value  of  the  property 
stolen  Is  less  than  fifty  dollars  Instead  of 
two  hundred  dollars,  as  alleged.— People  v. 
Wetsel.  9  Cal.  App.  123,  9g  Pac.  549. 

3«1.  Saac^Scparale  verdict  apoa  eack 
fwoat  whea  the  Indictment  of  Information 
upon  which  the  prosecution  Is  had  con- 
tains several  counts,  is  properly  returned. 
— People  V.  Schwarti^   —  Cal.   App.   — ,    185 


.   686. 


Laaaatlr 

Judgment 


— Whi 


de- 


fendant Is  brought  up  for 
conviction  of  larceny  (or  of  any  other 
crime),  it  Is  not  error  for  the  court,  where 
It  entertains  no  doubt  as  to  the  present 
sanity  of  the  defendant,  to  refuse  to  sub- 
mit the  issue  of  insanity  to  a  Jury,  under 
section  lies,  post.— People  v,  Pico.  SI  Cal. 
EO.  EE.  See  State  v.  Lyons.  113  La.  1001. 
ST  So.  906;  State  v.  Peterson.  24  Mont.  81. 
36.     60    Fac.     809;     State    v.    Nordstrom,     21 

64.  Wash.    403.    407.    68    Pac.    348. 

2ET.     Thus,  where  the  Indictment  charges  As  to  laaaaltr  after  coaaailMilaa  ot  criia- 

larceny  of  a  check  drawn  Id  favor  of  "one       laal  act.  see  note,  36  L.  R.  A.  GS7. 

§486.  LAB0EK7  OF  LOST  PROPERTY.  One  who  finds  lost  property 
under  circumstances  which  give  him  knowledge  of  or  means  of  inquiry  as 
to  the  true  owner,  and  who  appropriates  such  property  to  his  own  use,  or 
to  the  use  of  another  person  not  entitled  thereto,  without  first  making  reason- 
able and  just  efforts  to  find  the  owner  and  restore  the  property  to  him,  is 
guilty  of  larceny. 

HIatory:    Enacted  February  11,  1S72. 
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LABCENT  OP  LOST  PROPERTY. 

1.  Construction  of  section — ka  declaring  rule 

of  evidence 

2.  Same — As  rel&tiDg  to  what  property. 
An  «a   Ur»Br  ol  ■•■t  I 


VmXt  af  CTldeaee. — Construed  to  declare  rule 
of  evidence,  which,  belnx  fulfllled,  conBti- 
tutei  crime  of  larcenj'  as  deflned  In  section 
1S4.  ante,  and  not  to  crente  different  or 
distinct  kind  of  larcenr. — People  v.  Buelna. 
81   Cul.   lib,   137,    IZ   Pac,   Hi. 


Iam>r    ■<    ■<>■*    propertr    1>r    Ute 

ee   notes,    IT   Am.   Rep.    140;   21    Am. 
;  20  Ann.  Cas.  13S0. 


Z.     Sw 


\^~Am  ralattaa  to   wkal  vroverlr- 

relates,  lo  tanns,  to  property 
apparent  posaeaston  of  no  one> 
d. — People   V.  DeTlne,   IG  Cal.   2IT, 


§486.    GRAND  AND  PETTY  LABOENY.     Larceny  is  divided  into  two 
degrees,  the  first  of  which  is  termed  grand  larceny ;  the  second,  petty  larceny. 


GRAND   AND   PETTY   LARCENY- 
DEGREES. 

1,  Orand    and    pettj    larceny  —  DegrcM    oi 

larceny. 

2.  Verdict— " Guilty  as   charged." 
S.  Same — Guilty   in  second  degree. 

1.  Gi*Md  BHd  pttty  Ureear  are  only  de- 
srees  of  larceny. — People  v.  Smith,  8S  Cal. 
it%,  23t,  21  Pac.  988. 

I     But- 


charKlns  grand  larceny.  —  People  t. 
Wbltely,  SI  Cal.  ill,  IT  Pac.  1104;  People 
V.  Price,  IT  Cat.  8B0.  8Bi,  6  Am.  Cr.  Rep. 
389.  T  Pac.  746:  People  v.  Manners.  70  Cal. 
418,  429,  II  Pac.  «*S;  People  y.  Perea,  17 
Cal.  122,  128,  26  Pac.  262. 

S.  aaB( — Galltr  ■>  HMad  devne^-Ver- 
diet  of  Kulltr  of  larceny  In  second  degree 
Is  Hufflclent  verdict  of  guilty  of  petty  lar- 
ceny.—People  T.  RiKhettI,  ee  CaL  184,  ISG, 
1  Pac   lies,  USE. 


§487.     GRAND  LARCENY  DEFINED.     Grand  larceny   is   larceny  com- 
mitted in  either  of  the  following  cases : 

1,  When  the  property  taken  is  of  a  value  exceeding  fifty  dollars. 

2,  When  the  property  is  taken  from  the  person  of  another. 

3,  When  the  property  taken  is  a  horse,  mare,  gelding,  cow,  steer,  bull,  calf, 
mule,  jack,  jenny,  sheep,  or  lamb. 

Hlitory:  Enacted  February  14,  1S72,  lounded  od  S  60  Criminal  Prac- 
tice Act  1S50,  StaU.  1S60,  p.  235.  as  amended  April  19,  1856.  SUts.  1856, 
p.  220,  and  £  1  Act  March  28,  1S68,  Stata.  186T-S.  p.  461.  as  amended 
April  4,  1870,  Stats.  1869-70,  p.  777;  amended  March  9,  1S95,  Stats,  and 
AmdtB.  1895,  pp.  35,  36,  amended  March  14,  1901,  Stats,  and  Amdts. 
1900-1.  p.  290;  amended  by  Code  Commission,  Act.  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  464,  act  held  un  const!  tut  Ion  al,  see  history, 
1 171a  ante;  amended  March  S,  1907.  Stats,  and  Amdts.  1907,  p.  113, 
Kerr's  Stats,  and  Amdts.  1906-7.  p.  528;  amendment  approved  May  2, 
1919,  StaU.  and  Amdts.  1919,  p.  235. 


GRAND  LARCENY. 

1.  As  to  grand  larceny  generally, 

2.  Degrees — Statement  in  instruction. 

3.  VerJict   of   "Guilty  as   charged" — Is 

sufficient. 

4, 5.  Subdivision  1— -Construed. 

6,  7.  Evidence — Sufficiency  of. 

8.  B.  Information — Alleging  value. 
10. 11.  Same— 'Same — Value  of  each  article. 
12,  13.  Instruction — Defining  grade  of  larceny. 

14.  Verdict — Determination  of  value. 

15.  Subdivision  2 — Construed. 

16.  Same — Same — Carrying  anay. 


17.  Same — Same— Degrees. 

18.  Same — Same — Value  not  involved. 
19,  20.  Evidence — SuBJciency  of. 

£1.  Failure  of  court  to  instruct. 
22,  23.  Information. 

24,  25.  Subdivision  3— Construed— As  to  gen- 
erally. 

BO.  Same — Same — "Cattle." 

87.  Same — Same — "Heifer"     synonymous 
with  ' '  BOW. ' ' 
28,29.  Same— Same— "Horse." 

30.  Indictment— Not  stating  value 
31, 32.  Instruetion. 
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I.  ARCBN  Y— OaAND — IH  STRUCTJOlt. 


33.  Vftrisnce — Cow  or  heifer. 
34, 35.  Same — Oelding  or  horse. 
36, 37.  Same — Eons  or  nmre. 

3S.  SubdiTuioD    [4] — Stealing   gold    duit, 
etc.  — Construed. 

1.  An  t*  crBB4  lareeBy  scBerallr. — Qrand 
larceny,  as  defined  by  the  above  section, 
connlstB  of  either  of  three  claBsee  of  things, 
therein  enumerated,  having-  been  stolen; 
and  where  complaint  simply  charKes  the 
offense  In  the  general  name  of  the  offense 
without  designating  Under  which  of  the 
three  classes  the  arllcle  taken  falls,  anr 
subsequent  proceeding  or  bond  designat- 
ing the  subdivision  under  which  the  crime 
charged  falls  will  not  vltlate.—People  v. 
Leporl,    ib   Cal.    App.    SO,    ISB    Pac.    «»2. 

InstrHettoKp 

grees.       Is      immaterial      error. — People       v. 
Holmes.  IIE  Cal.   4(2,  <M.   Sg  Pac.  »1T. 

As  ts  dlMharse  of  defeadaat  •>  reversal 
al  iadgneBt  of  eo>rictIaii,  see,  post,    1  litO 


Verdlel     of    '%alltr 


also  charring  that  property  was  taken  at 
■ama  time  and  place.  Is  suRlclent. — People 
V.    Rlghettl,    6S    Cal.    184,    ISE,    4    Pac.    lOtJ. 


rllele. 


10.  Saate— « 

—Indictment  1 
and  fifty  sheep,  of  total  value  of  one  thou- 
sand dollars.  Is  not  defective  In  falling  to 
aver  value  of  each  sheep. — People  v.  Roblea, 
34  Cal.   G91,  SB!. 

11.  Indictment  charging  stealing  of  flf- 
teen  twenty-dollar  pieces  and  twenty-flve 
ten-dollar  pieces  and  ten  Bve-dollar  pieces 
o(  gold  coin,  of  value  of  five  hundred  and 
fifty  dollars,  Is  sufficient  without  averring 
value  of  each  particular  piece,  as  the 
twenty -dollar  piece  will  be  Inferred  to  be 
gold  coin  of  United  States,  and  of  value 
of  twenty  dollars.— People  v.  Green,  IE  Cal. 
ill.   613. 

IS.     Iastraetlo>  —  Deflalac  BnUle  of  lar- 


,   In   lai 


!     of     I 


.    eharved'* — -la 

matlon  charging 
grand  larceny. — People  v.  Whltely.  64  Cal. 
Zll.  17  Pac,  1104;  People  v.  Price.  87  Cal. 
350,  352,  E  Am.  Cr.  Rep.  38S,  7  Pac.  746; 
People  V.  Manners.  TO  Cal.  428.  43R,  11  Pac. 
643;  People  v.  Peres,  87  Cat.  IZZ,  123,  25  Pac. 
261. 

4.  SaMivlal«B  »■•— Covatmed.  —  Under 
this  section  It  Is  not  grand  larceny  to  steal 
articles  of  Jewelry,  unless  they  are  of  Value 
exceeding  fifty  dollars.  —  People  v.  Mar- 
shall,   b»    Cal.    S31,    Hi. 

6.  It  is  essential  to  the  eommlaelon  of 
Ihe  crime  ol  larceny  that  the  property  al- 
leged to  have  been  stolen  have  some  value, 
intrinsic  or  relative,  which,  where  grand 
larceny  Is  charged  and  the  property  was 
not  taken  from  the  Person  of  another,  must 
exceed  the  sum  of  fifty  dollars. — People  v. 
Antonio  Caridls,  29  Cal.  App.  166,  1G4  Pac 
IDSl. 

■.  Evideace  —  SBBcleaer  af.  —  Where 
there  was  some  evidence  that  value  of 
watch  was  over  fifty  dollars,  verdict  of 
Jury,    llndlng    defendant    guilty 


.    Staples,      evei 
91  Cal.    23,   29,   ft   Pac.   S23.  prei 

T.     The    fact    that    value    of    goods    fi 


erroneous  In  falling  I 
such  section,  other  subdivisions  not  being 
applicable  to  the  case. — People  v.  Roberts.  1 
Cal.  App.    447,   449,  B2   Pac.  624. 

13.  Instruction  In  prosecution  for  steal- 
ing articles  of  Jewelry,  that  If  It  is  proven 
that  any  of  things  charged  to  have  been 
stolen,  either  singly  or  all  together,  were 
worth  fifty  dollars  or  over.  Jury  would  be 
warranted    In    finding    defendant    guilty    of 

Marshall,  &9  Cal.   331,  362, 

14.  Terdtet  —  DetemtBaflaB    af    value. — 

fenae  Is  grand  or  petty  larceny,  value  of 
property  la  material,  It  Is  essential  for 
Jury  to  determine  value  of  property  taken. 
—People  V.  Comyns,  114  Cal.  lOT,  110,  <t 
Pac.  1034. 

15.  Babdlrtalaa  S  —  Caaatraed.— Statute 
contemplates  that  property  shall  at  time  be 
In  some  way  actually  upon  or  attached  to 
person,  or  carried  or  held  in  actual  physical 
possession,  such  as  clothing  or  ornaments, 
or  things  contained  therein  or  attached 
thereto,  or  property  held  or  carried  In 
hands,  or  by  other  means  upon  person;  that 

anded   to  Include  property  re- 


!d    fro 


mmediately 


laid   J 


side. 


sion  of  owner  while  so  laid  away 
of  hia  hands.— People  v.  HcElroy, 
B83,   BSE.   48  Pac.  718. 


grand  larceny,  where  amount  of  propertj 
feloniously  taken  exceeded  fifty  dollars.- 
People  V.  Raschke,  73  Cal.  378,  381,  II 
Pac.  13. 


10  U  R.  A.  : 
Aa    to    lar 

ben.  see  an 


rsoa,   see   note, 


.    14i 


!  par. 


i    In 


of 


tated 


People  V.  Rlghettl,  63  Cal.   181,  IBS,   4  Pac. 
loei.  1186. 

9.  Information  charging  theft  of  sepa- 
rate articles,  aggregate  value  of  which  was 
sufflclent   to  constitute   grand   larceny,   and 


lA.     SsMc   —    laaae   —   CarrTtng   away. — 

^rson  and  Immediate  presence  of  another 
grand  larceny,  whether  thief  succeeds  In 
.rrylng  away  property  or  not,  and  It  Is 
ifllclent  BO  to  charge  In  Information. — 
iople  V.  Lonnen,  139  Cat.   634,  (36,  73  Pac. 
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larceny,  conslating  ot  stealing  from  person 
of  another.  Is  without  dcKreea, — People  v. 
Price.  67  CaL  !B0,  (52,  6  Am.  Cr.  Hep.  (99, 
7   Pac.  74B. 

18.     Same — Sune—ValBc    net    iHTolred— 
When    property    la    taken    from    person    of 
e  la  gra 


tivt 


ot    1 


takei 


-People 


.    Nel 


it  Cat.  77,  SO;  People  t.  Qannon.  SI  Cat. 
4TC,  4TS:  People  v.  Sherman.  3  Cal.  Unrep. 
861,  S2  Pac.  87»;  People  T.  Chuey  YlnR  OIU 
100  Cal.    137.   439,    3<  Pac.   1080. 

IS.  KTiArmur  —  SaBdcBcy  af.— That  de- 
fendant was  seen  near  proaeoutlng  witness, 
that  afterwards  such  witness'  pocket  was 
found  turned  wronc  side  out.  and  his  purse 
WHS  found  near  place  where  defendant  was 
seen  to  atop,  Is  sufficient  to  Justify  convic- 
tion of  larceny  from  the  person. — People 
V.  Appleton,   130   Cal.    260,    IBl,    62   Pac.    682. 

t«.  Felonious  taking  of  money  from  un- 
der plllo.w  of  person  while  he  was  asleep 
does  not  constitute  taking  from  the  per- 
son, «o  as  to  bo  g-rand  larceny. — People  v. 
McElroy,   111   Cal.    583,    68S.    48   Pac.   T18. 

21.  Fallare  «f  eaaFt  to  laalFnct  as  to 
what  constitutes  taking  from  person  Is  not 
error,  when  auch  Instruction  Is  not  re- 
quested by  defendant.. — People  v.  Appleton, 
130  Cal.  260.  262.  S2  Pac.  682. 

2Z.  IntarBiattaii— Need  not  apeclfr  valve 
of  the  property  taken  when  chargrlnK  the 
taking  of  property  from  person. — People  v. 
Chuey  TlPK  Qit,  100  Cal.  437,  439.  34  Pac, 
1080. 

23.  Information  alleging  that  property 
stolen  waa  above  value  of  flfCy  dollars 
sufflclently  alleges  that  oDtenae  charged 
waa  within  dellnltlon  of  grand  larceny, 
whether  or  not  stealing  was  from  person. 
and  hence  waa  not  indeflnlte  In  falling  to 
show  that  money  was  taken  from  the  per- 
son.— People  T.  Oarcla.  6  Cal.  Unrep.  367, 
69  Pac.  BT8. 

S4.  BabdlvlsloH  8 — CDSstned—As  tocea- 
erallr^— To  make  stealing  of  one  of  animals 
named  grand  larceny,  animal  must  be  live 
one,  and  not  dead  carcass.  If  one  should 
kill  one  of  animals  for  purpose  ot  stealing 
It,  and  then  take  and  carry  away  whole  or 
part  of  body.  It  would  be  grand  larceny: 
but  If  one  should  go  Into  fleld  and  And 
dead  animal  lying  there,  and  ahould  take 
and  carry  away  the  body.  It  would  not  be 
grand  larceny,  unless  part  carried  away 
waa  of  value  of  fitly  dollars  or  more. — 
People  V.  Smith.  112  Cal.  333,  339,  44  Pac. 
«S3. 

35.  It  la  competent  for  legislature  to 
designate  larceny  of  specific  property  grand 
larceny  without  regard  to  value  of  the 
property. — People  v.  Townsley.  39  Cal.  105; 
People  V.   Salorae,    62   Cal.    139,   142. 

3«.  Same — Same — "Catde"  being  collec- 
tive term  for  domestic  quadrupeds,  espe- 
cially applied  to  bulls,  cows,  and  oxen, 
ball-bond   using   word    "cattle"    Instead    of 


XT.     Sane  —  Saaie  — MHclter"  araoaTHaaa 

defendant  Is  properly  convicted  of  grand 
larceny  Instead  of  larceny,  where  the  prop- 
erty, which  was  the  subject  ot  the  mort- 
gage, consists  of  three  heifers  and  two 
cows,  the  word  "heifer"  being  synonymous 
with  "cow"  within  the  meaning  ot  section 
4ET  of  the  Penal  Code,  which  declarea  the 
stealing  ot  a  "cow"  to  be  grand  larceny. — 
People  V.  Phillips,  30  Cal.  App.  SI,  167  Pac. 

3S.     Sane  —  Saaie  —  "Bane,"    as    used    In 

section.  Is  used  In  lis  generic  sense,  and 
Includes  all  animals  of  horse  apecles. 
whether  male  or  female,  and  use  of  the 
word  "mare"  does  not  modify  or  change 
this  rule. — People  v.  Pico,  83  Cal.  60.  52: 
People  V.  Melandrei.  4  Cal.  App.  338.  SB 
Pac.  173.  See  State  v.  Oooch.  60  Ark.  318. 
220.  23  S.  W.  840;  Stat*  V.  Collett.  9  Idaho 
816,  76  Pac.  273;  State  V.  Matejousky.  22 
S.  D.  87,  116  N.  W.  S9. 

See  ante.  I  484.  note  pars.  199,  109. 

29.  Proof  of  theft  of  mare  does  not  con- 
stitute variance  from  Information  charg- 
ing theft  of  horse. — People  v.  Melandres, 
1  Cat.  App.  398.  38  Pac.  ITS. 

50.  ladletaeal  —  Nat  statlag  valne,  in 
charging  theft  of  horse.  Is  sufficient  to 
charge  grand  larceny,  the  statute  having 
made  stealing  of  horse  grand  larceny. — 
People  V.  Townsley.  39  Cat  405.  See  People 
V.  Shuey  YIng  Qlt,  100  Cal.  437.  4tS.  31  Pac. 
1080. 

tlaa,  B 

51.  laslraelloB,  In  prosecution  for  theft 
ot  calves,  that  grand  larceny  Is  larceny 
committed  In  either  of  following  cases: 
When  property  taken  Is  ot  value  exceeding 
flfty  dollars;  when  property  Is  taken  from 
person  ot  another:  when  property  taken  Is 
bicycle,  horse,  calf,  etc— Is  not.  erroneous 
In  Including  portions  ot  section  which  were 
Inapplicable,  confusing,  and  misleading. — 
People  V.  Ruiz,  144  Cal.  261,  262.  77  Pac.  . 
SOT. 

32.  Instruction  that  "stealing  ot  cows, 
etc..  Is  grand  larceny,  regardless  ot  value 
of  property:  and  as  there  waa  no  evidence 
ot  anything  other  than  cows,  etc..  having 
been  taken,  you  would  not  be  at  liberty  to 
find  defendant  guilty  of  petty  larceny,  but 
your  verdict  must  be,  guilty  ot  grand  lar- 
ceny. It  you  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  defendant 
did  steal  cow,"  etc..  Is  not  detective  as 
Inslrucllng  Jury  to  And  defendant  guilty 
ot  grand  larceny. — People  v.  Prather.  130 
Cal.  660,  667.  63  Pac.  269. 

S3.  Variaan  —  Caw  ar  kelter.— Indict- 
ment charging  theft  of  cow  is  supported  by 
evidence     that    animal     stolen     waa     heifer 
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About  year  sad  half  old. — People  r.  Soto, 
49  Cal.  67,  TO.  IS  Am.   Cr.   Rep.   197. 

See  pars.  14,  27,  Sl-lT.  thlB  note. 

S4.  Sane — GrldlsK  «  boiH, — Under  In- 
formation charging  stealing-  of  horse,  evi- 
dence showing  ateating  o(  gelding  does  not 
constitute  variance.— People  v.  Monteltb,  73 
Cal.  T.  fi,  14  Pac.  ST3.  See  Hooker  v.  State, 
4  Ohio  34B;  Denbow  v.  State,  18  Ohio  11. 

S&,  CaBPHiei  State  v.  Devlne.  1  Dec. 
Hep.    (Ohio)   SO. 

S*.  S««te  —  Honitc  ar  Bare. — Under  In- 
dictment charging  theft  of  horse,  evidence 
that  animal  stolen  was  a  mare  does  not 
(.onslltata  fatal  variance. — People  v,  Pico. 
83  CaL  EO,  SI.  See  Hooker  v.  State,  4  Ohio 
348;  Denbow  v.  State.  IS  Ohio  11. 


(7.  The  word  "horse"  has  been  held  to 
Include  "mule,"  In  some  atates.  —  Sea 
SUte  V.  Cunningham,  I  Neb.  SO;  Alltaon 
T.   Brookshire,   38  Tex.   189. 

S&  flabdlvlalaa  t*! — Steallac  said  doat, 
etc.  —  CaaalrBed. — Act  of  March  20,  1ST2 
(Stats.  1871-2.  p.  415,  1  Hennlng's  General 
Laws.  Id  ed..  p.  1403).  making  stealing 
of  gold  dust  from  mining  claim  grand  lar- 
ceny. Is  not  amendment  of  Crimes  and  Pun- 
ishment Act  of  April  IS.  ISSO,  but  Inde- 
pendent statute,  and  consequently  must  be 
construed  as  having  been  passed  subsequent 
to  passage  of  Penal  Code,  and  hence  valid. 
—People  V.  Salvador,  71  Cal.  IE,  16,  11  Pao. 
■01. 


B.    PElTY  ZJUtOENT.    Larceny  in  other  cases  is  petty  larceny. 
History:    Enacted  February  14.  1ST2.  founded  on  f  61  Criminal  Prac- 
Uce  Act  1S50,  StaU.  1850,  p.  235,  as  amended  hj  Act  AprU  19,  1856, 
Stats.  1S66,  p.  220. 


PETTY  LAECENY. 
1.  Complaint — "Trick  or  device." 
8.  Soperioi  court  has  no  jurisdiction. 

3.  Tbeft  of  body  of  dead  animal. 

4.  Tbeft  of  puree  from  under  pillow. 

5.  Verdiet^-Def  endant  charged  with  petty  lar- 

cenj  and  prior  eonvictioa. 

],  ComplBlBl — ••Trick  ar  drvaee"  Intro- 
duced Into  a  complaint  In  a  police  court 
properly  charging-  petit  larceny,  did  not 
Impair  the  suffloleney  of  the  complaint. — 
In    re   Jacobs,   175   Cal.    661.    166  l>ac.    801. 


.   lit  Cal. 


ecB    dellara 


S.     Sbi 


— Ei  parte  V 


letty  larceny, 
tord,  GO  Cat.  lOt. 

S.     Tkcft  ol  badr  a(  dead  aalnul.  or  part 
of  It,  of  less  value  than  ntty  dollars,  would 


§  4^.  PUNISHMENT  OF  GRAND  LABCENY.  Qrand  larceny  i 
able  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  n: 
ten  years.  History:   Enacted  February  14.  18T2. 


be  patty  larceny. — People  v.  Sm 
333,  339,  44  Pac.  663. 

4.     Theft    at    anv    Bf    acveat 
from    pnme    andei    pillow     of 

witness  constitutes  petty  larceny,  rather 
than  grand  larceny — It  is  not  a  stealing 
"from  the  person." — People  v.  McBlroy,  118 
Cal.  683,  SB4.  48  Pac.  718. 

B.  Verdict  —  Where  defeadaat  vraa 
ckarscd  nllfa  petty  lareeay  and  prior  coB- 
vleltoH  lor  burglary.  Instruction  that  ver- 
dict of  }ury.  If  they  found  defendant  guilty. 
should  be:  "^'e,  the  Jury,  find  the  defendant 
guilty    as    charged    in     the    information,"— 

after  pleading  not  guilty  to  both  charges, 
defendant  changed  plea  and  case  was  irled 
on  larceny  alone. — People  v.  Ross,  77  Cal. 
416,  417,  19  Pac.  691. 


punish- 
>re  than 


PUNISHMENT  FOE  GRAND  LABf.'ENV. 

1.  Impriaonment  in  house  of  correction. 

2.  Imprisonment  in  state  prison. 

3.  Sentence — Of  imprisonment  ia  state  prison 

sufficient. 

4.  Same — To  term  of  three  years. 

1.  InpHaoBBeat  l«  haase  of  earreetlOB 
Id  city  and  county  of  San  Francisco  for 
term  of  three  years  on  conviction  for  grand 
larceny,  held  to  be  authorlied. — Ex  parte 
Flood.   64  Cal.   361,    353.    30  Pac   437. 


2.     iBprlMBBrai 

thorlied. — People   i 
Pac.  11. 

a.  Srnteacr  —  Of  tniprlBoBneBt  Ib  atate 
vrissB  BuRrleBt — Sentence  of  Imprisonment 
In  atate  prison  at  San  Quentln  for  term  of 
nine  years  Is  sufficient,  tinder  Information 
and  conviction  for  grand  larceny  committed 
in  city  and  county  of  San  Francisco. — Peo- 
ple v.  Ferei,   8T  Cat,  1S3.  133.  26  Pac.  263. 


SalB. 


I    of    I 


§  MO.  PUNISHMENT  OF  PETTY  LABOENY.  Petty  larceny  is  punish- 
able by  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  both. 

History:    Enacted  February  14,  1ST2,  founded  on  }  S  Act  April  19, 
1856,  Stats.  1856,  p.  220. 
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PUNISHMENT  OP  PETTY  LABCENT.         fendant  to  ali  month«  In   county  jail,  and 
1.  By  fine  or  bj  imprisonment,  or  by  both.  second,   relating   to  aame   larceny,  coinmlt- 

5flntenc«— In    eiceu    of    six   months'   im-      *'"/   ^«f«"d»nt    to   additional    alx    montha, 
defendant    will    be     released    at    ezplratlon 


priBODmeot  in  county  jsil. 


n  of  five  years. 
:,  Same — Of  impriaonment  for  six  months  and 
flue    of    three    hundred    and    sixty-five 
dollarB. 


-  Of     ImprlaoBinei 


la     state 


3.     Same  . 

ir   petty  larceny,   with   prior  conviction   of 
like     olfense.     held     aulhoriied. — Ei     parte 
By    lae    of    lB»rlM»BiMI(,    »r   bath,—       ^ounK  Ah  Qow.  73  Cal.   438,  439,   IS  Pac.  TS. 
Bhment   by  line  or  by  impriaonment  In  4       5„ 

cy    Jail,    or    by    both.    Is    authorized. — 


-   Of      ImprlaoDmeBt      (or      atx 
People    T.    King,    84    CaL    338,    311     SO    Pac        ■"•"•"■■   "*   '". '.V   '"   *'  *^"*   ^m'^J 


:   that 


a.     SemteBee — tn    eseeaa    «t    atx    moBtha'  said   term,   defendant   shall    be   confined   un- 

lB>pTlB*BiBent   Ib   eoUBty  Jail   is   Told   as    to  til  said  fine  be  satlsllcd,  at  the  rale  of  one 

period  beyond  alx  months,  and  where  there  dollar  per  day.  is  not  erroneou a.— People  v 

are   two  commitments,   flrst  commlttinE  de-  Btghetti,   SB  Cal.  184,  18B,  4   Pac.   1183.  1185. 

§491.  DOGS  AEB  PERSONAL  PEOPERTY,  Dogs  are  personal  property, 
and  their  value  is  to  be  ascertained  in  the  same  manner  as  the  value  of  other 
property. 

HIatory:  Enacted  February  14,  1872,  founded  on  {  1  Act  yiarch  7 
1860.  StaU.  1860,  p.  70;  amended  March  16,  1887,  StaU.  and  Amdu! 
1S87,  p.   131, 

I>OGS  AHE  PBOPEBTY.  v.  Lymus.  a  Am.  Cr.  Rep.  33S.  20  Am,  Rep. 

J.  Civil  action— For  maliciously  killing  dogs,  ^"*- 

2.  Dogs  as  subject  of  larceny.  Aa  to  aoaa  aa  ■■kj«ei  of  larccsr,  see  17 

1.     Civil  aetloB— Far  maKeloBBlr  ktlliBB  "■  ^-  ^  '■  '^'   '  ^^■ 

*»«-.— Johnson    V.    McConnell.    SO    Cal.    B46,  A- la  what  la  .ubjeet  of  lareeay.  see  ante 

649,  12  Pac.  319.  J  484.  not.  para.   83-87. 

Aa  to  provertr  la  dasa.  Bee   note, 
&t.  Rep.  2R0. 

».     DsKa    aa    aabjeet    af    UreeBy.— Aa     to  588;   40  L.  R.  A,  B14. 
Whether  doa  Is  subject  of  larceny,  ses  Sicte 

§  492.  LAEOBNY  OP  WRITTEN  INSTRUMENTS.  If  the  thing  stolen 
consists  of  any  evidence  of  debt,  or  other  written  instrument,  the  amount  of 
money  due  thereupon,  or  secured  to  be  paid  thereby,  and  remaining  unsatisfied 
or  which  in  any  contingency  might  be  collected  thereon,  or  the  value  of  the 
property  the  title  to  which  is  shown  thereby,  or  the  sum  which  might  be 
recovered  in  the  absence  thereof,  is  the  value  of  the  thing  stolen. 

History:  Enacted  February  14,  1872.  founded  on  |  62  Criminal  Prac- 
tice Act  1850,  Stats.  1850.  p.  236,  aa  amended  by  ES  Act  April  19 
1856.  StatB.  1856,  p.  220.  ' 

LAfiCEXV  OP  WRITTEN   INSTRUMENT. 
1-  3.  Cbnatruction  of  seelioD — Lottery  ticket. 
4.  Larceny  of  deed  charged — Sufficiency  of 

I.     CaBatraedaB     af    acctlaa    —    Idltery 

tick  r  I.— Clearly     this    flection     conlemplates 
and   controls   the   value    to   be   placed   only 


which 


right  a 


ceable   eviden 


a  relalive  value  save  ae 
evidence  of  a  debt  due  from  an  enterprise 
denounced  by  law  and  conducted  In  deQ- 
ani-e  thrreof. — People  v.  Caridls,  3>  Cal. 
Ai  i>.   lOi,   154  Pac.  1081. 


As  ta  latl 
At  larceBy,  ( 

*rr  i 

rteket   >ot  belBK  a  ■BfcjH.t 

lie,  i  4S4,  note  para.  66,  98. 

3.     A  lottery  ticket,  conaidered  as  a  mere 
piece     of     paper,     posseaaes     perhaps     some 
slight  Intrinsic  value,  which,  however  small. 
Is  BUfflclent  to  make  the  wrongful  taking  of 
it  petit  larceny.— People   v.   Caridis,   39  Cal. 
App.   168.   154  Pac.  1061. 

3.     An  obi 
of  a    law    w 
eyea  of  the  1 
—People   y. 
Pac.  1061. 

IRBlil 

law. 
Carl. 

an  which  exists  in 
denouncea    It    has 
neither  validity  n< 
dla.    19    Cal.    App. 

de nance 
,    in    the 

168.    1B4 

\ol, 

*rr*  ekarced— Sa 

laie  m  public  otfeni 

iHeleBey 

•a  which 
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allegea   that   tba  accused   "did   steal,    take,  A."   was   upheld  In   Stubbs  v.   Abercrombje, 

and  carry  away  •  certain  bargain  and  sale  — Cat.  App,  — ,   183   Pac.   451,  dlatlngulshlnK 

deed  executed  by  A  to  B,  conveying;."  prop-  People   t.   D&dmun,    23   Cal.   App.   290,    13T 

erty  described,  "of  the  value  of  one  thou-  Pac.  lOTl. 
Hand    dollars     ,     .     .     and    the    property    oC 

§  433.     VALUE  OF  PASSAGE  TIOEETS.     If  the  thing  stolen  is  any  ticket 

or  other  paper  or  writing  entitling  or  purporting  to  entitle  the  holder  or 

proprietor  thereof  to  a  passage  upon  any  railroad  or  vessel  or  other  public 

conveyance,  the  price  at  which  tickets  entitling  a  person  to  a  like  passage  are 

usually  sold  by  the  proprietors  of  such  conveyance  is  the  value  of  such  ticket, 

paper,  or  writing. 

^  ^     •  ^  Hirtory:    Enacted  February  U,  1873. 

§  494.     WRITTEN  INSTBDMENTS  COMPLETED  BUT  NOT  DELIVEKED. 

All  the  provisions  of  this  chapter  apply  where  the  property  taken  is  an  instru- 
ment for  the  payment  of  money,  evidence  of  debt,  public  security,  or  passage 
ticket,  completed  and  ready  to  be  issued  or  delivered,  although  the  same  has 
never  been  issued  or  delivered  by  the  makers  thereof  to  any  person  as  a 
purchaser  or  owner. 

HIatory:    Enacted  February  14,  1872. 

■ee  post,  I  GIO.  I  tsZ,  note  par.  4. 

§496.  SEVERIHa  AND  KEMOVINO  PART  OF  THE  REALTY  DE- 
CLARED LARCENY.  The  provisions  of  this  chapter  apply  where  the  thing 
taken  is  any  fixture  or  part  of  the  realty,  and  is  severed  at  the  time  of  the 
taking,  in  the  same  manner  as  if  the  thing  had  been  severed  by  another  person 
at  some  previous  time. 


REMOVING   PART   OF  RBALT7.  An    to    real    eatate    and    IhlBca    lacldFnt 

1,     GoU    •«    eharced    atalea-.  Sevcraaee  thereto    belnc    nbjecta   of    larceny,    see    17 

■eed    BOt    be    BlleKetf.— Under    Btatutea     o(  ^-  "^^  ^'   P-  ^''  *  ^'■ 

1871-a,  p.  282.  Henning'B  General  Laws,  3d  ^  OvermllnB.  practically.  People  v.  Wil- 
ed.), p.  1413,  make  the  steallnK  of  gold  ore,  Hama,  3E  Cal.  671,  673,  holding  that  infor- 
whelher  severed  from  earth  or  not,  a  crime;  matlon  miiBt  show  that  the  ore  was  severed, 
hence  an  Information  charging  grand  lar-  Aa  to  iareeay  of  Ice,  see  note.  32  Am.  Rep. 
eeny  for  theft  of  gold  ore  of  value  of  Ave  1*4. 

hundred  dollars  la  not  detective. — People  v.  Aa    to   aeverlas   realtr,   see    note.   88    Am. 

Ople.  123  Cal.  294,  2BE,  55  Pac.  989.  St.  Bep.  bSO. 

§496.  BUYIHa  OR  RECEIVINO  STOLEN  PROPERTY.  Every  person 
who  for  his  own  gain,  or  to  prevent  the  owner  from  again  possessing  his  prop- 
erty, buj^  or  receives  any  personal  property,  knowing  the  same  to  have  been 
stolen  i  or  any  person  who  having  bought  or  received  stolen  personal  property, 
who  after  having  been  informed  that  said  property  then  in  his  possession  is 
stolen  property,  and  after  a  demand,  in  writing,  for  the  deliverj'  of  the  same 
lias  been  made  upon  him  by  the  owner  of  said  stolen  property,  or  a  peace 
officer,  within  three  months  after  he  bought  or  received  the  same,  secretes  said 
property,  or  gives,  sells,  conveys,  or  transfers  said  stolen  property  to  another 
person  not  entitled  thereto,  with  intent  to  prevent  the  owner  from  again 
possessing  his  property,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  in  the  county  jail  not  exceeding  six  months. 
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[Prestunptive  evideiise.]  And  it  shall  be  presiuDptive  evidence  that  such 
property  was  stolen,  if  the  same  was  purchased  or  received  from  a  person  under 
-  the  age  of  eighteen  years,  unless  such  property  was  sold  by  such  minor  at  a 
fixed  place  of  business  carried  on  by  such  minor  or  hifi  employer. 

History:  Enacted  February  14,  1872,  rounded  on  S  63  Criminal  Prac- 
tice Act  1S50,  Stats.  ISEO,  p.  235;  amended  March  30,  1S74,  Code  Amdta. 
1S73^,  p.  461;  amended  by  Code  Commieslon.  Act.  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  464,  act  held  unconstitutional,  see  hiatory, 
S  171a  ante;  amendment  re-enacted  March  21,  1905,  Stata.  and  Amdts. 
1905,  p.  718;  amended  March  15,  1907,  Stats,  and  AmdU.  1907,  p.  301, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  528. 


BECErriNG  STOLEN  PKOPEBTY. 
I.  In  Oeneral. 

IL  Indictment  and  Intobmation. 
III.  EnoBNCB  —  ADMissmuTi    and    Surn- 

rv.  Inbtbuction  to  Juet. 
V,  Vabiahck — Vebdict. 
I.  In  Qenbral. 
1,  S.  CoMtniction  of  section — As  to  gener- 
aUy. 

3.  Same — Applies   in   case    of  embezzle- 

4.  Same — CoDBtitutioiuil. 

ff.  Distin^ished  from  larceny. 

6.  Bistiliguished  from  an  accessory  after 

fact — Id  giaod  larceny. 

7.  Elements  of  oSe&se — Quilty  intent. 

8.  Same — Value  of  property  received,  oot 

9.  Jurisdiction    of    offense — ConstractiTe 

delivery  of  property  within  county. 

n,    INDICTUENT    and    iNrORUATION. 

10, 11.  In  language  of  statute — Sufficient. 

12.  DupUeity. 

13.  Name  of  thief— Need  not  be  alleged. 

14.  Ownership  of  property — Allegation  of. 

15.  Value   of   property — Need   not   Ije   al- 

m.  EvmENcB  —  Aduissibilitt    and    Scm- 

CIENCT, 

ie-18.  AdmisBibility, 

19,  SO.  Agreeing   to    purchase   and   procuring 
eonveyance. 
21.  Failure  to  enter  description  of  goods 
in  accused 's  book. 
22, 23.  Sumcieot  to  show  knowledge. 

24.  Same— Denial  that  goods  were  in  his 
possPBsion. 
jame — Purchase  of  goods  at  great  nn- 


25. 


26.  Same — Sufficiency  of  evidence  t 

property  etolen. 

27.  Proof  of  value — Unnecessary. 
IV.  Instbuctionb  h)  Jubt. 

28.  As  to  generally. 

29.  As  to  bnrden  of  proof, 

30.  Authorizing  verdiet  of  guilty. 


T.  Vabiancb — Vebdict. 

31.  Variance — What  does  not  constitute  a. 

32.  Verdict — "Beceiving  stolen  property," 

Ab  to  erul  ■■«  sBuaal  paslBkBeat  f*p 
i*celvt>K  ataleB  moaim,  see  note,  3G  L.  11.  A. 

677. 

Aa    to    tamer    Itopmwij,    see    post,    |  tSI 


I.  IN 

GENERAL. 

I.       Con*) 

:rnetisB 

of    Hctloa— A*    to 

>  mt 

ermllr.— Th 

ore   are 

two  species  of  crl 

:eivlnK  « 

itolen    p 

roperty;    nimely,    t 

relvingr   r 

iperty.   hnowlng    it 

Btolen,    for 

own    gain,    and    that 

:etvInK   I 

from    apalr 

laloK   hia    property,- 

-p. 

Pl. 

!  v.  Till* 

■.y.  IJB  Cal.  81,  62,  6 J.  67  P; 

ac. 

i 

!,      Statu 

te    was 

In  tended    to    provii 

]e   1 

iceLvers    ot    stolen 

got 

m 

1    where   it   might   ( 

alnty    to   Identify   t1 

in 

pralesi 

gOi 

odB. — People  v. 

Av[la.   43  Cal.   19fi. 

1»9 

«.     auie  — AppUeB    IB   cue   sf  CBbemmle- 

■■cBt  as  crime  by  which  person  stole  soods 
received  by  defendant. — People  v.  Pcrinl, 
»4  Cal.   6T3,  575,  2B   Pac.  JOST. 

4.  §aiB« — CoiulllattBHl. — The  section  ts 
not  unconatitutLonal  In  providing  double 
punishment  because  it  provides  for  im- 
prisonment in  state  prison  not  exceeding 
Ave  years  or  In  county  Jail  not  exceeding 
ell  months,  or  by  both;  whether  person 
convicted  of  this  offense  has  committed 
felony  or  misdemeanor  can  be  ascertained 
by  nature  of  Judgment. — People  v.  Perlnl, 
94  Cal.  673,  6T4.  29  Poo.  1027. 

D.  DlatlBKBlahed  fvsm  larceBr.  —  The 
crime  ot  r. 


t  ollen 


■   from 


elng   c 


:   time,   by   different 
sublect  to  different  measure  of  puni 
— People  V.  Hawkins,   34  Cal.   181,   183. 

9.  Dlatlngnlshed  fran  bb  BeeesBarr 
after  faet — Ib  Krand  larecBy. — Thus  where 
defendant  with  guilty  knowledge  that 
cattle  were  stolen,  aided  and  assisted  thief 
in  disposing  of  such  cattle,  and  was  to 
participate  in  profits,  he  waa  guilty  of 
receiving  stolen  goods,  and  not  ot  being 
accessory  after  the  fact. — People  T.  Stakem, 
40  Cal.  &99,  601. 
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7.  ElMMals   •!   •■«>■«  —  GatItT    l>tnt 

consists  In  rec«lrln(  or  buylns  stolen  prop- 
erty for  hli  own  fain,  or  to  prevent  owner 
from  again  possesslns  his  property, — Peo- 
ple T.  Rlbolal,  SB  CM.  iS3,  4SS.  18  Pac.  1081. 

8.  Same— Valve  »t  rrapcrty  ree*tve«  does 
not  affect  character  or  grade  ol  crime. — 
People  V.  nUpatHck,  80  CaL  OS,  541,  23 
Pac.  816. 

9.  jBrli<letl»i>  af  ■■*■■«— ^^aaitmetlTe 
4rll««ry  of  praperty  wlthla  a  eoanty  in 
which  prosecution  1b  had  Is  sufflclent  to 
give  the  court  Jurisdiction  of  the  crime 
charged  and  of  the  prosecution  therefor. — 
People  7.  SllTer,  S4  Cal.  App.  «3S,  16T  Pac. 
USE. 


II.  INDICTMENT  AND  INFORMATION, 


101  !■  ■■■Koagc  of  tb*  iiMtiit«.  Is  •nto- 
etrat.  —  People  v.  Avila,  41  Cal.  ISA,  199; 
People  V.  Rice,  TS  Cal.  SIO,  121,  14  Pac. 
SEl;  People  <r.  Tllley,  ISE  Cal.  61.  SZ,  t3.  ST 
rac.    41. 

11.  Thus  charge  that  accused  feloniously 
received  certain  property  for  hla  own  gain 
Is  auRlclent.  without  alleging  also,  that  he 
received  It  to  prevent  the  owner  from 
again  possesHlng  his  property. — People  v. 
Avlla.  41  Cal.  19*,  199. 

19.  Da pIlHtr,— Indictment  charging  de- 
fendant with  larceny  of  certain  guods.  and 
with  feloniously  receiving,  having,  anil  aid- 
ing In  concealing,  aald  goodn.  hniiwlng 
them  to  be  stolen,  la  defective,  in  charging 
two  oSenaea,  that  of  larceny  and  receiving 
stolen  goods. — People  v.  Hawkins.  14  Cal. 
181.  182. 

in.  Nane  •(  (Met— Need  mot  be  alleged. 
—People  V.  Avlla.  41  Cal,  19fi.  199;  People 
V.  Ribolsl.  S9  Cal.  492.  495,  26  Pac.  1082; 
People  V,  Clausen,  120  Cal.  381,  ISI,  62  Pac. 

6es. 

14,      Ovraersbl^  af  properly  ^  AllrjCHtloii 

oi. — Information  charging  that  alolen 
goods  received  by  defendant  were  perBonal 
property  of  T.  ft  B.,  copartners  In  bustneas. 
and  doing  business  In  said  city  and  county 
under  firm  name  and  style  of  T.  &  Co., 
sulflclently  Informs  defendant  of  property 
he  had  feloniously  bought  and  received, — 
People   V.   Ribolsl,   S9   Cal.    492,    496,   2«  Pao. 

IB.  TalM  at  property— IfKd  aol  be  ■!. 
iegF< — People  v.  Rice,  TJ  Cal.  210,  211,  14 
Pac.  SEl, 


qilent  to  alleged  olTense  for  which  he  was 
prosecuted,  was  Inadmissible,  as  far  as  it 
relates  to  aubaequently  received  goods. — 
People  v.  WlUard.   91  Cal.  4S1,   4ST,   28   Pac. 


As  to  ■dBlssibllltr  •!  crldeaee  of  the 
retCHtlaa  of  ather  sloleii  property,  see  IT 
R.  C.  L.,  p.   88,   I  94. 

IT.  Evidence  clearly  showing  defendant 
received  the  stolen  goods  the  proceeds  of 
a  burglary,  knowing  them  to  hava  been 
stolen,  and  also  shows  that  he  could  ap- 
propriately have  been  charged  with  the 
burglary  on   the   theory  that  ha  was   aci'ea- 

can  not  be  heard  to  complain  that  the 
prosecution  elected  to  proceed  on  the 
charge  of  receiving  stolen  goods  rather 
than  upon  a  charge  of  burglary;  the  two 
offenses  are  diBtinct,  although  thay  may  be 
both  shown  by  the  evidence. — People  T. 
Day.  SO  Cal.  App.  TEl,  1S9  Pac.  467. 
,  IS.  In  prosecution  against  attorney  to 
secure  his  disbarment  for  having  received 
stolen  money  knowing  It  to  have  been 
stolen,  the  thieves  who  stole  the  money  arc 
vUneases.  and  do  not  require 
n  for  conviction,  not  being  ac- 
complices under  the  provisions  of  section 
1111,  as  amended  In  1916.— In  re  Morton. 
179  Cal.  610,  ITT  Pac.  4ES,  distinguishing  as 
not  In  point  People  v.  Kroker.  71  Cal.  469. 
1    Am.   St,    Rep.    86,    14    Pac,    196, 

IB.  Agreelag  to  parehaiK  aad  pTOcnrlag 
eoBTeyaace  io  haul  away  stolen  property. 
driving  to  the  place  where  the  property 
was   concealed   and   being   ready   to   rerelvf 

celve  stolen  property. — In  re  Magldson,  32 
Cal.  App.   666.  161   Pac.  6S9. 

20,  The  fact   that  the  property  had  been 

moved,  In  no  way  lessens  the  crime  of  the 
accused  fn  altempilng  Io  receive  ft,— In  re 
Magldaon,   32  Cal.   App.  686.  163  Pac.  689. 

21.  Fallare  to  eatrr  dPBerlpIlon  ol  KOOdH 

qulrementa  of  ordinance,  could  be  conald- 
ered  as   tending  to  nhuw  guilty   knowledge. 


3X.  SaHelrat  to  ehoiv  kHovi'ledKe  by  de- 
fendant that  property  was  sioleo  when  ha 
received  It.— People  V.  Clausen,  120  Cal. 
SSI,  382,  62  Pac.  668;  People  v.  Taylor.  16 
Cal.  App.  T62.  173  Pac,  S9J :  People  V.  Cuban 
Prince,  32  Cal.  App.  Dec.  806, 


■«.  AdialMtMllty.— l^vldence  that  large 
mber  of  other  articles  were  found  in 
use  occupied  by  defendant,  which  had 
en   stolen,   some   prior   and   some   subae- 
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H4S««,4tr  PURCHASE  OF  WIRE.  I 

fxctB  of  case.  It  In  not  necesBBry  that  he 
flbould  have  heard  facts  team  eye-wltnesaca. 
He  Is  required  to  use  circumspection  usual 
with  considerate  persons  taking  g'oods  by 
private  purchase,  and  this  Is  eminently 
case    'With    dealers    buying    at    greatly    re- 

381,  J82,   5:   Pac.   EE8. 

24.      Sane— DCBlal  that  sfHidii  wen  la  kla 

poiiiieulaB  Is  not  sufflclent  proof  of  def'md- 
anCa  guilty  knowledge,  and  hence  Instruc- 
tion to  such  effect  Is  erroneous. — People  v. 
6  Cal.   >9,   100.  7S  Am.  Deo.   605. 


20.  Sane — Parekam 
nndeTvalBC  by  defeni 
proof  of  knowledge  by   him   thi 


it    Booda    at    Kreat 


26.  Sane  —  SBllclCBCr  of  avMeaee  to 
■haw  FToperty  atolen. — Evidence  held  suffi- 
cient to  show  that  property  was  stolen. — 
People  V.  Clausen.  130  CaL  S8i,  S83,  52  Pac. 
6GS. 

XZ.  Prsat  »f  valne— trBBreessary. — Froo^ 
of  value  of  property  received,  not  necessary. 
— People  V.  Pitzpatrick.  «0  Cal.  638,  641.  22 
Pac.  216. 

IV.  INSTRUCTIONS   TO   JURY. 

28.  As  t«  KCBerally. — Where  the  value 
of  goods  was  material,  and   there  was   evl- 

thal  lowest  value  stated  by  witness  for 
prosecution  was  value  of  goods,  and  calling 
attention  to  fact  that  defendant  paid  about 
one-sixth  of  value  of  goode 


People  V.  Herts,  ^05  Cal.-  <«0,  864.  19  Pac 
32. 

».  Aa  t*  liBrdev  •(  mat.— Ati  Instruc- 
tion, Chat  when  doing  act  which.  It  coupled 
with  guilty  Intent,  nonld  be  violation  of 
law  If  proven,  burden  of  proving  act  to 
have  been  dona  without  guilty  intent  la 
In  some  caaes  thrown  upon  accused.  Is  erro- 
neous.— People  V.  Rlbolsl.  89  Cal.  412,  499. 
M  Pac,  1082. 

50.  ADtksrlElBg  Tcrdlct  at  xilHr.  al- 
though it  had  not  been  proved  that  defend- 
ant received  all  cattle  mentioned  in  indict- 

of  crime  did  not  depend  on  value  of  prop- 
erty recelved.^People  v.  Piupatrlck,  80 
CaL   688,  641,  22  Pac.   216. 

V.  VARIANCE — VERDICT. 

51.  VBriBBM— What     d««     B«t     COBStltBtB 

a. — Under  indictment  alleging  that  prop- 
arty  was  stolen  by  some  person  or  persons 
to  grand  Jury  unknown,  evidence  that  per- 
son who  committed  larceny  had  been  con- 
victed before  Indictment  was  found  does 
not  constitute  variance. — People  v.  AvIU, 
43  CaL  19S.  199. 

52.  Verdict — "RrcelvlBK  etalcB  proprrir" 

Is  often  used  to  denote  crime  that  goes  by 
that    name,    but   it    Is    not    always    so    used. 

Intent  in  receiving  the  property:  hence  ver- 
dict finding  defendant  guilty  of  receiving 
stolen  property  Is  InBUdtclent  In  falling  to 
And  that  he  had  knowledge  of  fact  that 
property  was  stolen,  and  also  as  to  intent 
1  gam.— People  v.  Tilley.  136  CaL 


61,  I 


I,  6T  I 


§  496a,    PUBGHASE  OF  WIRE,  ETC.,  BY  JUNE-DEALERS.    PENALTY. 

Every  person  who,  being  a  dealer  in  or  collector  of  junk,  metals,  or  second- 
hand materials,  or  the  agent,  employee,  or  representative  of  such  dealer  or 
collector,  bujs  or  receives  any  wire,  cable,  copper,  lead,  solder,  iron,  or  brass 
used  by  or  belonging  to  a  railroad  or  other  transportation,  telephone,  tele- 
graph, gas,  or  electric  light  company  or  county,  city,  city  and  county,  or  other 
political  subdivision  of  this  state  engaged  in  furnishing  public  utility  service 
without  using  due  diligence  to  ascertain  that  the  person  selling  or  delivering 
the  same  has  a  legal  right  to  do  so,  is  guilty  of  erirainally  receiving  such  prop- 
erty, and  is  punishable,  by  imprisonment  in  a  state  prison  for  not  more  than 
five  years,  or  in  a  county  jail  for  not  more  than  one  year,  or  by  a  fine  of  not 
more  than  two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprison- 
ment. 


§  497,  LARCENY  COHHITTED  AND  STOLEN  PROPERTY  REOEIVU) 
OUT  OF  THIS  STATE,  Every  person  who,  in  another  state  or  country  steals 
or  embezzles  the  property  of  another,  or  receives  such  property  knowing  it  to 
have  been  stolen  or  embezzled,  and  brings  the  same  into  this  state,  may  be 
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LARCENY,  ETC,  OUT  OF  STATE^—STBAUTie  CA9. 


convicted  and  pimiBhed  jd  the  same  manaer  as  if  such  larceny,  or  embezzle- 

tnent,  or  receiving,  had  been  committed  in  this  state. 

History:  EJnacted  Febmarj'  14,  1872;  amended  by  Code  CommlBBlon, 
Act  March  16,  1901,  Stats,  and  Amdta.  1900-1,  p.  464,  act  held  unconsti- 
tutlonal,  see  history.  15  ante;  amendment  re-enacted  March  21,  190S, 
SUU.  and  AmdtB.  1906,  p.  TIS. 


LARCENY  AND  RECEIVINQ  OUT  OP 
STATE. 

1.  Construction   of   section — As   merely   re- 

enacting  the  law  SB  it  wrs. 

2.  Same — "Convict"    is   much    broader   in 

meaning  than  the  word  "punish," 

3.  Same — "Punish, "  as  used  in  section. 

4.  CoDTiction  aiithoriied  when. 

S,  6.  Evidence — Under    information    charging 
theft  of  property  in  Arizona. 

7.  Information — Suffieieney  of. 

8.  Instructions  to  jury — As  to  generally. 

9.  Jurisdiction — Goods  carried  into  another 

jurisdiction. 
10.  Tariancc — What  does  not  constitute. 


L.    R.    A.    (N.    S.)    ee<,    also    disc 


14  Am.  St.  Rep.   82. 

1.  CaBatr>etl«B  of  •cetla>  —  Aa  menl? 
v-enncIlBs;  law  aa  It  waa  betora  code. — 
^eople   V.   Staples,   91    Cal.   23.    27,   27   Pac. 


let"   la    miicb    I 


laltIK  than  nvrd  ■• 


ind    fal 


llflCHtloi 

.  had  sa 


of    1 


fendant  may  t 
and  punished  In  same  manner  aa  It  larceny 
had  been  committed  In  this  state. — People 
V.  Black.  ISE  Cal.  73.  75,  6i  Fac.  38E. 

3.  Sanc-^PHBlak,"  aa  nacd  la  aeetlsB, 
refers  to  penalty  to  be  alTlxed  to  the  crime. 
—People  V.  Black.  112  Cal.  71.  75,  54  Pac. 
38E. 

4.  Caavlclton  aDtharlird.  whea. — Theft 
Was  committed  In  the  Dominion  of  Canada 
and  articles  brought  Into  city  and  county 
of  San  Franclaco. — People  V.  Black,  122  Cat. 
73,  76,   54   Pac.   3SE. 


ekaTKlac  theft  a 

brlnKlng  It  Into  county,  proaecutlono  tali- 
ure  to  Introduce  In  evidence  the  laws  ol 
Ariiona  deflnlhg;  larceny  Is  immaterial. — 
People  V.  Staples,  91  Cal.  IJ,  29,  27  Pac. 
523. 


6.     Consid 

ered,  but 

not  decided. 

that,  un- 

■ging     grand 

committed  I 

n  city  and 

1  county  of  S 

Cisco,  evldei 

ice  showing  commlSHlo 

n   of  lar- 

felonlous 

bringinK  of 

stolen  pro 

perty  into  Ju: 

rlsdlctlon 

of  city  and 

county   0. 

t  San    Pranci 

SCO.    sup- 

—People  V.  Black.  12S 

Cal.  73,  75. 

64   Pac.  3SE. 

formation    i 

iharglng 

Snmeiracr  «» 
In    plain,    dii 

•ect.    and 

terms    that   detendan 

t   did.    in 

property 

of    another. 

and    that 

.    after    so    ui 

Uawfully 

stealing 

y   he   did 

bring  It  Int 

0   the  oou 

nty   states  offense  de- 

lined   In   section. — People  v.   Staples 
23.  2T,  27  Pac.  623. 

8.     tastmctlaaa  ta  Jbit— Aa  ts  c 

iaklnf 


rally. 


Ion  that  If  Jury  found 
property  was  not  stolen  In  terrttory  of 
Arizona,  as  alleged  in  Information,  they 
should  acquit,  properly  refused,  the  place 
of  stealing  beln^  Immaterial, — People  v. 
Staples,  91  Cal.   23,  2T,  27   Pac.   523. 

B.     jDrladletloB  —  Gooda  earrled  lata  aa- 


JBI 


■dtcf 


adlclion  and  carried  Into 
another.  In  legal  contsmplatlon  crime  of 
larceny  Is  committed  In  both  Jurisdictions, 
and  may  he  punished  In  either. — People  v. 
Staples.   Rl  Cal.   23.  IT.   27   Pac.   523. 

10.  Varlanee — Wkat  daea  ast  eaaatltotc. 
— Under  an  Information  charging  theft  of 
properly  In  ArUona.  and  bringlnK  it  Into 
the  county  where  information  waa  brought. 

In  act  of  crossing  from  Arizona  Into  Cali- 
fornia, does  not  constitute  variance. — Peo- 
ple V.  Staples,  91  Cal.  21,  28,  2T  Pac.  523. 


§  498.  STEALINQ  QAS.  Every  person  who  shall  wilfully,  with  intent  to 
injure  or  defraud,  make  or  cause  to  be  made,  or  uses  or  causes  to  be  used,  any 
pipe,  tube,  or  other  instrument  or  conduit  in  connection  with  any  main,  service 
pipe  or  other  pipe  or  conduit  owned  or  controlled  by  any  other  person  for 
conducting  or  supplying  illuminating  or  fuel  gas,  in  such  manner  as  to  supply 
aiich  or  any  illuminating  or  fuel  gas  to  any  burner,  or  outlet  by  or  at  which 
illuminating  or  fuel  gas  is  consumed  or  otherwise  used  or  wasted  without  pass- 
ing through  any  meter  provided  for  the  measuring  and  registering  the  quantity 
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M4M,4W>a  STSALIITG  WATBB — STBAUITG  ELBCTRICITT.  [PI.  I. 

of  gas  passing  through  such  pipes,  tubes  or  other  couduits,  or  wilfully  acts  iu 
any  other  manner  so  as  to  evade,  or  cause  the  evasion  o£  payment  therefor,  and 
every  person  who,  with  like  intent,  injures  or  alters  any  gas  meter  or  register, 
or  obstructs  its  action,  is  guilty  of  a  misdemeanor. 

History:   Enacted  February  14,  1872,  founded  on  U  1,  2  Act  April  18, 

1S&9,  Stata.  1859,  p.  309;  amended  by  Code  Commission,  Act  March  16. 

1901,  Stata.  and  Amdta.  1900-1,  p.  46i;  act  held  unconstitutional,  sea 

history,  i  ITla  ante;  amended  March  13,  1909,  State,  and  Amdts.  1909, 

p.  329. 

STEALING  GAS.  See,   also,   dlacuaiiloii   and   authorities.   17 

1.  Dluminating-gaB— Subject  of  larcen?.  ^-  ^-  ^  "■  '*■  *  "■ 

2.  Sanie— Proof  of  ownewbip  of  gw.  ^^^^'T^.^'i'LZ'^'^'''^.^^.  ^.^.l' 

'        ^  propri&tea  must  be  made.  In  order  to  bu&- 

1.     lIlDminatiBK-KU— Subjrpt    af   iBrccay,  tain  a  conviction  under  the  abov«  atatute.— 

prior  to  the  enactment  of  the  above  Btatute.  Seo    People    V.    WUber,    1    Park.    Cr,    Hep. 

'See     Commonwealth     v.     Shaw,     4     AHen  ^n.  T.)    1». 
*  (Maee.)    SOS,    81    Am.    Dec.    706:    Reglna    T. 
White,  3  Car.  A  K,  StS.  6  Coi  C.  C.  211. 

g  499.  STEALING  WATEB,  Every  person  who,  with  intent  to  injure  or 
defraud,  connects  or  causes  to  be  connected,  any  pipe,  tube,  or  other  instru- 
ment, with  any  main,  service  pipe,  or  other  pipe,  or  conduit  or  flume  for  con- 
ducting  water,  for  the  purpose  of  taking  water  from  such  main,  service  pipe, 
conduit  or  flume,  without  the  knowledge  of  the  owner  thereof,  and  with  intent 
to  evade  payment  therefor,  is  guilty  of  a  misdemeanor. 

History;    Enacted  February  14,  1872,  founded  on  f §  1,  2,  3  Act  May 
18,  1861,  StaU.  1861,  p.  633. 

1.  StrallBK  wateF  —  Maklac  coaavetlon  ply  to  aU  that  roUowi,  Including  avermentB 
nith  iBtcBt. — Complaint  charelng  that  de-       as  to  the  takinK  of  water  and  the  Intent 


.    with    Intent    to    defraud,    without  and   the   averment   that   a   connection   was 

knowledge  of  owner,  made  connections  and  made  Is  sumcLent.  without  averring  that  an 

maintafned    same    with    certain    main    and  Instrument    was    used. — Ex    parte    Helblng:, 

■ervlce-pipe  of  water  company   for  purpose  66  Cal.  21E,  5  Pac.  lOS. 

of  taking;  water  therefrom,  Is  sumcienl;  the  See,    also,    dlscuaslon    and    authorltlea,    17 

words,  "without  knowledge  of  owners,"  ap-  K.  C.   L,   p.   it.   t  S7. 

§499a.  STEALING  ELEOTSICITY.  A  MISDEMEANOR,  Every  person 
who  shall  wUfuUy,  and  knowingly  with  intent  to  injure  or  defraud,  make  or 
cause  to  be  made  any  connection  in  any  manner  whatsoever  with  any  electric 
wire  or  electric  appliance  of  any  character  whatsoever  operated  by  any  person, 
persons  or  corporation,  authorized  to  generate,  transmit  and  sell  electric  cur- 
rent, or  who  shall  so  wilfully  and  knowingly  with  intent  to  injure  or  defraud, 
use  or  cause  .to  be  used  any  such  connection  in  such  manner  as  to  supply  any 
electric  current  for  heat  or  light  or  power  to  any  electric  lamp,  or  apparatus 
or  device,  by  or  at  which  electric  current  for  heat  or  light  or  power  is  con- 
sumed or  otherwise  used  or  wasted,  without  passing  through  a  meter  for  the 
measuring  and  registering  of  the  quantity  passing  through  such  electric  wire 
or  apparatus,  or  who  shall,  knowingly  and  with  like  intent  injure,  alter  or  pro- 
cure to  be  injured  or  altered  any  electric  meter,  or  obstruct  its  working,  or 
procure  the  same  to  be  tampered  with  or  injured,  or  use  or  cause  to  be  used 
any  electric  meter,  or  appliance  so  tampered  with  or  injured,  shall  be  deemed 
guilty  of  a  misdemeanor. 

HIatory:  Enactment  approved  February  23,  1901,  Stats,  and  Amdts. 
1900-1.  p.  20;  amended  AprU  20,  1917,  Stats,  and  AmdU,  1917,  p.  150. 
In  effect  July  27,  1917. 
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Tlt.XIII,<!h.T.]  TAKING  MOTOR  VKHICLE — REMOVING  IHPROVBHBNTa,  St  IMb-SOZK 

§  499b.  TASma  MOTOR  VEHICLE,  BICYCLE,  ETC.,  TEMPORABILY, 
A  MISDEMEA2T0R.  Any  person  who  Bhall,  without  the  permission  of  the 
owner  thereof,  take  any  automobile,  bicycle,  motorcycle,  or  other  vehicle,  for 
the  parpose  of  temporarily  using  or  operating  the  same,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished  by  a  fine  not 
exceeding  two  hundred  dollars,  or  by  imprisonment  not  exceeding  three 
months,  or  by  both  such  fine  and  imprisonment. 

Hictory:    Enacted  March  IS.  190B.  8t«tB.  and  Anidta.  1905,  p.  ISS. 

§  499c.  MANAGER  07  GARAGE.  REMOVAL  OF  BIAGHINE  WXTHOUT 
CONSENT,  PENALTY.  Every  owner  or  manager  of  an  automobile  garage, 
or  any  agent  or  employee  of  such  owner  or  manager,  or  any  other  person,  hav- 
ing the  care,  custody  or  possession  of  any  automobile,  who  takes,  hires,  runs, 
drives  or  uses  such  automobile,  or  who  takes  or  removes  therefrom  any  part 
thereof,  without  the  owner's  consent,  is  punishable  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment. 

History:    Enacted  Marcti  20.  1909,  Stats,  and  Amdts.  1909,  p.  690. 

§  600.    LARCENY  OF  GOODS  SAVED  FROM  FIRE  IN  SAN  FRANCISCO. 

Every  person  who,  in  the  city  and  county  of  San  Francisco,  eaves  from  fire  or 
from  a  building  endangered  by  fire,  any  property,  and  for  two  days  thereafter 
corruptly  neglects  to  notify  the  owner  or  fire  marshal  thereof,  is  punishable 
by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than  ten 
years. 

History:    Enacted  TebruBry  14,  1872;  amended  by  Code  Commission, 
Act.  March  IS.  1901,  Stats,  and  Amdta.  1900-1,  p.  464,  act  beld  unconsti- 
tutional, see  history,  J  5  ante. 
A*  to  pntpcrtr  nHn«4  from  are,  see  Kerr's  Cyc.   Pol.  Code  (2d  ed.),  I  3343  and  note. 

§601.    PURCHASING  OR  RECEIVINQ  IN  PLEDGE  JUNE,  ETC.,  OF 

MINORS,   MISDEMEANOR,     Every  person   who   purchases   or   receives   in 

pledge  or  by  way  of  mortgage,  from  any  person  under  the  age  of  sixteen  years, 

any  junk,  metal,  mechanical  tools,  or  implements,  is  guilty  of  a  misdemeanor. 

History:    Added  by  Act  March  28,  1872,  SUts.  1871-2,  p.  684. 

§602.  APPLIES  SECTIONS  339,  342,  AND  343  TO  JUNE  DEALESS, 
ETC.     [Repealed.] 

History:    Added  by  Act  March  28,  1872,  Stats.  1871-2,  p.  684;  re- 
pealed February  28,  1901,  Stats,  and  Amdts.  1900-1,  pp.  75,  466. 

§  602y3.  REMOVAL  OF  IMPROVEMENTS  FROM  HORTOAGED  REAL 
PROPERTY  IS  LARCENY,  Every  person  who,  after  mortgaging  any  real 
property,  and  during  the  existence  of  such  mortgage,  or  after  such  mortgaged 
property  shall  have  been  sold  under  an  order  and  decree  of  foreclosure,  and 
with  intent  to  defraud  or  injure  the  mortgagee,  his  representatives,  successors, 
or  assigns,  or  the  purchaser  of  such  mortgaged  premises  at  such  foreclosure 
sale,  his  representatives  or  assigns,  takes,  removes,  or  carries  away  from  such 
mortgaged  premises,  or  othTwise  disposes  of,  or  permits,  the  taking,  remov- 
ing, or  carrying  away,  or  otherwise  disposing  of,  any  house,  barn,  windmill, 
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or  water  tank,  upon  or  affixed  to  such  premises  as  an  improvement  thereon, 
without  the  written  consent  of  the  mortgagee,  his  representatives,  successors, 
or  assigns,  or  the  purchaser  at  such  foreclosure  sale,  his  representatives  or 
assigns,  is  guilty  of  larceny,  and  shall  be  punished  accordingly. 

History:  EDEcted  March  26,  1S95.  SUte.  and  Amdts.  189&,  p.  TS; 
renumbered  §  602  by  Code  Commission,  Act  Mbj'cIi  IS,  1901,  Stats,  and 
Amdts.  1900-1,  p.  466,  act  held  un constitutional,  see  history,  i  6  ante. 

1.     Ab   to   erlaalBMt   rcapaBBlbtlltr   tor   n-        rraltr,    a«e    Chuta    v.    State,    19    Minn.    271 
HBTBl    al    iBproTeneBtB    firam    m^rtratHl       (Qll-   230). 


CHAPTER  VL 

EMBEZZLEMENT. 


1  SOS.    When  derk,  agent,  or  servant  giultjr 

of  embezzlement. 
I  509.     Dietinct  act  of  taking. 
f  510.     Evidence  of  debt  undelivered  may  be 

subject  of  embezzlement. 
i  511.     Claim  of  title  a  ground  of  defense. 


t  512.     Intent   to  i 
defer 


]  property   is   no 


S503.     "Embeizlement"  defined, 

{  501.  When  officers  of  state  or  any  associa- 
tion guilty  of  embeMlement. 

I  504a.  Fraudulent  removal  of  leased  property 
embezzlement. 

I  505.  When  carrier  or  other  person  having 
property  for  transportation,  for 
hire,  guilty  of  embezzlement. 

I  606.  When  trustee,  banker,  etc.,  guilty  of 
embezzlement. 

i  606a.  Collector  defined. 

{  507.  When  bailee,  tenant,  or  lodger  guilty 
of  embezzlement. 

§603.     "  EMBEZZLEMENT"  DEFINED.     Embezzlement  is  the  fraudulent 
appropriation  of  property  by  a  person  to  whom  it  has  been  intrusted. 
History:   Enacted  February  14,  1ST2. 


Actual  restoration  a  ground  for  miti- 
gation of  punishment. 
Punishment  lor  embezzlement. 


EMBEZZLEMENT. 
L  In  Genebal. 

II.    NATUBB    of    OlTEKSB^PUHJCIABr    RlLi- 

TION. 

in.  Indictment  and  Infobmatiok. 
IV.  Evidence  —  Admissibility    and    Surn- 

ciENcr. 
V.  Instructions  to  Jukt, 
VL  Vabiance— Verdict— Motion  in  Asbest 

OP  Judoment. 
I.  In  Oenbxal. 

1.  As  to  construction  of  section — In  con- 

nection with  section  7,  ante. 

2.  Same— Property  of  two  or  more  taken 

— One  offense, 

3.  As  to  deflnitioD  of  embezzlement. 

4.  Conversion  of  property. 

6.  Defenses — In   embetzlement   of  differ- 
ent sums  of  money  at  same  time. 
6-  9.  Demand — As  to  necessity  of. 

10.  Distinction    between   larceny   and    era- 

betzlement — Construction  of  section 
487,  ante. 

11.  Same — Embezzlement,  what  constitutes. 

12.  Same — Same — Evidence,  sufficiency  of. 

13.  Same — Same — Information  charging 

two  separate  and  distinct  crimes. 

14.  Same— Same — Intent  to  appropriate. 


15.  Same — Larceny — Indictment  for,  when 

not  sufficient. 

16.  Same — Same — ''larceny  by  bailee." 

17.  Same — Same — Lending  distinction  be- 

tween larceny  and  embeiilement. 
IB.  Same — Same — Nature  of  taking. 

19.  Same — Seme — Pooaeasion   of   property. 

20.  Same — Same — Proof   required    in    lar- 

21.  Same— Same — Taking    money    from 

trunk. 

22.  District  attorney — Election  of  date  by. 

23.  Praudulent   intent — Essential   element. 

24.  Same-^Time  of  forming. 

25.  Jurisdiction  and  venue. 

26.  Beceiving  stolen  goods. 

IL  Natubb   Of    Offense- PiDuciABY    Bbla- 

27.  Confidential  relation. 
28,29.  Elements  of  the  offense. 

30.  Fiduciary  relations. 

31.  Pnnd  in  which  jointly  interested — Fail- 


t  for. 


32.  Good  faith  ei 
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34.  Intent — As    to    presumption    of    f  elo- 

35.  Same — Time  of  formiog. 

36.  Monej — Received  by  clerk, 

57.  Same— Seoeiyed  bj  mistake. 

58.  Fartuer   may   be   guilty   of   embezilo- 

ment  when. 

39.  Proceeds  of  property. 

40.  Property    ' '  intniBted ' '  —  Ewence    of 

41.  QneetioD  for  jury, 

42.  Special   admioiBtrator — Securities  eon- 

trolled  by  court. 

43.  Sufficient  appropriation. 

44.  Want  of  authority  to  receive — Effect 

of. 


m.  Indictment  and  Infobmatiok. 

46.  Charging  in  language  of  statute. 

47.  Demand  by  owner  or  bailor — Need  not 

be  alleged. 

48.  Description  of  property. 

49.  Fiduciary  relation — Origin  or  particn- 

50.  One  offense  charged. 

51.  Particnlarity   of   description   required. 

52.  Should  be  Bcpaiate,  when. 
63-  58.  Sufficiency  of. 

59.  Trust  charged — Need  not  l>e  set  out 

SUPFI- 


01, 62.  Admiaaibility  of — Id  general. 

«3.  Charge   in   two   eounta— Admissibility. 

C4.  Embcislement  of  money  charged. 

65.  Same — Aetoal  carrancy  anneeessary. 

66.  Evidence  inadmissible — Copy  of  agree- 

67.  Same — Memorandum. 

68.  Evidence  insufficient. 

69.  Identity  of  defendant. 

70'  73.  Other   ofFenses — Admissibility    of   evi- 
dence of. 

74.  Poeaeaaion  of  money  by  defendant. 

75.  Reception   of  property  in   one   county 

and  conversion  in  another. 

76.  Time  of  commiaaion  of  offenao, 

77.  What  proof  is  necessary, 
T.  Instsuctions  to  Jwby. 

78.  As  to  corroboration  of  prosecuting  wit- 

79.  As  to  defense  of  insanity. 

80, 81.  As  to  distinction  between  enme  of  em- 
bezzlement and  crime  of  larceny. 

82.  As  to  duty  to  convict. 

83.  As    to    identity    of    party   embeuling 


64.  Aa  to  larceny. 

85.  Aa  to  nature  of  offense,  and  intent. 

86.  Aa  to  receiving  property  while  assum- 

ing to  act  as  agent. 
87,  88.  Conatruetion  of. 

89.  Failure  to  give — Not  error,  if  not  re- 

quested. 

90.  Proper  inatruction. 

Bl.  Hefuaing  inatructiona  already  given. 


i,  94.  Verdict. 
95,  Motion  in  arrest  of  judgment. 

I.     IN  GENERAL. 

1.  Am  tm  caiMlnctloB  of  bwIIob^^ii  «ob- 
aec«lB>  wllk  iwetlon  T,  mmte. — Property  as 
mentioned  herein  and  the  following  sectlona 
muat  be  read  In  connection  with  the  defini- 
tion of  property  found  In  aubdlvlaion  12  of 
aectlon  7  of  this  code. — People  Y.  Hart,  J8 
Cal.  App.  Its,  ISl  Pac.  947. 

Z.  ■  Save — Proper*!-  •'  t»i«  or  nnrc  taken 
— One  eKeaae. — Whore  a  defendant  em- 
beailea  the  money  of  two  persons  at  the 
same  time,  It  conatitutea  but  one  oftenae, 
and  the  offense  can  not  be  apllt  Into  two 
charges  and  the  defendant  be  convicted  of 
both. — People  v.  Preclado,  II  Cal.  App.  £19. 
160  Pac,  1090. 

3.  As  to  deflnlttoa  of  enbeaslencBt. — 
The  crime  of  embonlemBnl  la  purely  statu- 
tory, and  In  California  consists  In  the  fraud- 
ulent and  telonioUB   appropriallnif  to   one's 

entrusted  to  bis  care,  and  which  has  been 
received  In  a  relation  of  a  flduclary  char- 
acter—Ex  parte  Hedley,  11  Cal.  108,  111; 
People  V.  Gordon.  Ill  Cal.  121,  SG  Am.  St 
Rep.  1T4,   tG  Pac.  T4S. 

See,  also,  dlacuSHion  and  authorities,  9 
.  R.  C,  L  p.  1184,  I  3. 

As  to  what  U  cmbeaidcHCDt,  see  note,  Bt 
Am.  Dec.  11$. 

wkoB  the  crtme  ■■  t*  be  Immted,  aee  note, 
n  Am.  SL  Rep.  IB. 

4.  COBTersloB  of  property. — Offense  of 
embesilement  consists  in  fraudulent  con- 
version of  property  by  prisoner  to  his  own 
use.  or  secretins  it  with  fraudulent  intent 
upon  his  part  ao  to  convert  It. — People  v. 
Uurphy.  51   Cal.   STB,   ITS. 

5.  Defeues — In  eBbcsalencnt  of  dlffpr- 
ent  I  DBS  of  Boaey  at  aaase  tine. — In  a 
prosecution  of  a  taa  collector  tor  the  al- 
lesed  embezzlement  of  certain  moneys  paid 
to  him  aa  auch  officer  by  certain  parties, 
wherein  he  Interposed  the  plea  of  once  in 
jeopardy  bsaed  upon  his  acquittal  ot  the 
alleged  embezzlement  of  other  moneys  paid 
by  other  parties.  It  is  error  to  refuse  to 
permit  him.  in  support  of  his  plea,  to  show 
that   both   sums   ot  money    were   taken   at 
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the  same  ttm«.— People  t.  Preciado.  31  Cal. 
App.  ei»,  ISO  Pac.  1010. 

A*  to  4ereB«ca  «•  ■  «*■»■«  •!  e«fc»«mle- 
Bcnt,  Bee  dlHcuaalon  and  authorlUea,  9 
It.  C.  I.,  p.  1»7.   IH4.  *5. 

A*  to  nmmatty  tkat  defemM  or  liutiaca- 
«!»■  ol  fhrnrse  •(  eBlKamlenciiI  ahall  be  ot 
tke  prrelae  ckOFBc  laid  In  the  Indictment  or 
Information,  see  note,  Ann.  Cas.  1918C,  1135. 

«.  Demand— A*  to  neeeultr  o'.— In 
prosecution  for  embeialement,  where  ac- 
cused had  been  agent  of  company,  with  au- 
thority to  sell  Kooda  and  collect  biHa.  and 
had  Bold  goods  as  such  agent  to  third  por- 
tion for  embeBZIement  of  moneys  received 
for  such  Booda,  that  such  third  person 
should  have  made  demand  on  defendant  for 
return  of  the  money. — People  v.  Van  Ewan, 
111  Cal.  144.  148,  4S  Pac.  620. 

Am  to  neecBBlty  «(  denaad.  see  9  R.  C.  L., 
p.   I2T6,  fie. 

T.  The  g-uilt  or  Innocence  of  the  defend- 
ant In  a  proBacutlon  for  embezilement  does 
not  necessarily  depend  upon  the  question 
whether  or  not  any  demand  has  been  made 
upon  hlni  for  the  money  involved.  The  real 
question  is;  Does  the  evidence  show  a 
fraudulent  appropriation  by  defendant  of 
the  money  Involved? — People  v.  Hatch.  1S3 
CaL  SOS.  ItE  Pac.  907,  9DS.  909. 

g.  Demand  Is  not  necessary,  under  any 
section  of  Penal  Code  of  this  state,  eioept 
in  cases  where  party  charged  has  held 
funds  as  trustee,  or  in  Bome  ofRclal  ca- 
pacity, and  evidence  has  failed  to  show  any 
party  to  whom  defendant  could  leg-ally  turn 
over  fundB.  Where  tlclcet  agent  of  railway 
company  converts  money  of  company,  and 
shortly  thereafter  leaves  company's  employ, 
no  demand  is  neceeeary.— Ex  parte  Vice,  E 
Cal.  App.  lES,  89  Pac.  9S».  9gl, 

B.  Demand  Is  not  necessary  for  the  re- 
turn of  the  property  embezsled  before 
commencing  a  prosecution  under  this  sec- 
tion, where  the  defendant  left  the  state 
soon  after  acqulrinx  possession  of  the  prop-' 
erty.  and  attempted  to  place  himself  beyond 
reach  of  Inquiry  from  its  owners. ^People 
T.  Fisher,  le  Cal.  App.  2TG.  118  Pac.  688. 

10.  DlBtl>ell»>  bctweea  lareear  and  em- 
kesalemenl — COBStrai^n  of  scrtlaB  487. 
■■tc. — Any  one  ot  enumerated  animals  In 
section  487,  subdivision  8,  ante,  is  made  by 
law  subject  of  larceny  or  embezzlement 
without  reference  to  Its  value.  Law  makes 
no  distinction  between  grand  and  petty  lar- 
ceny, as  In  theft  of  other  species  of  prop- 
erty.—People   V.   Halorse,    S3  Cal.   189.   142. 

See.  also.  ante.  {484.  note  pars.  S-B. 

11.  SoBe— BBSbcBBlCMeBt,  what  eoastl- 
tHtrs, — Where  act  of  talcing  property  co- 
exists with  felonious  Intent  to  deprive  Its 
owner  thereof,  offense  of  embezslement  is 
complete.  Crime  Is  not  larceny.- People  T. 
Salorse,  63  Cat.  1S9.  141. 


— In  embezzlement,  possession,  In  first  in- 
stance, Is  lawful,  and  evidence  to  make  It 
case  of  embezzlement  would  be  wholly 
Insuffloient  to  sustain  charge  ot  grand  lar- 
ceny.—People  v.  De  Coursey,  SI  Cal.  134. 
i>G. 


two  aeparate  and  dletlnet  cHkc* — An  Infor- 
mation which  charges  defendant.  In  one 
count,  with  larceny,  and  In  another  count 
with  embezilement  of  same  property.  Is  de- 
murrable, as  charging  two  separate  and 
distinct  crimes. — People  v.  Ds  Coursey,  61 
Cal.  134,  ISE. 
See.   also,  post,   |  9E4.  note. 

14.  Same — Sbibo — Intent  to  appropriate. 
— If  man  Induces  another  to  put  money 
into  his  trunk  for  purpose  of  getting  It 
Into  his  poBsession  and  control,  and  with 
Intent  to  lelonloUBly  appropriate  It,  such 
act  of  appropriation,  when  accomplished, 
constitutes  larceny. — People  v.  Hontarlal, 
laO  Cal.  691,   S9S.  ES  Pac.   3S5. 

As  to  fraadaleat  Intent,  see  pars.   13,   24. 

IB.  Save  —  LaKcnr  —  Indletmeat  for. 
nhcn  not  aaacleat. — Indictment  charging 
defendant  with  having  stolon  sundry  gold 
coins,  held  inBUfflcisnt. — People  ».  Bogart. 
IS  Cal.    24E. 

15.  Save — 8n«e — "Ijreeny  by  bailee." — 
Embezzlement  Is  a  species  of  larceny.  It  Is 
distinguished  from  larceny,  properly  so 
called,  as  being  committed  In  respect  to 
property  which  Is  not  at  time  In  actual 
possession  of  owner.  It  is  frequently 
termed  "larceny  by  bailee."  —  PeoplS  v. 
Perlnl.  94  Cal.  578,  67B,  29  Pac.  1037. 

See.  also,  post   I  507  and  note. 
IT.     Sane  —  Same  —  Leading   dUtlnrtUn 
between  larceny  and  embesBlrnent  is,   that 


ruilty  F 


the    latter 


obtalnl 


it  time   of  commission  of  offense. 

T.   Belden,  37  Cal.  51,   53. 

.e— Same— Nntnre    of    tnklag.— In 

rceny.      taking      must      be      with 

ntent;  hut  in  embeiileraent  orig- 

g  Is  lawful,  and  crime  consists  In 

appropriation    of    property    by 

whom   It   has    bean    Intrusted.— 

De   Coursey,   «1   Cal.   134,   13E. 

facts,    there    must   often    be    very 

argln   between   cases   of   larceny. 

money  by  false  pretenses,  and  em- 

of 


depends  upon  secret  Intention  ot  parties, 
which  is  often  difficult  to  ascerlain;  but. 
BO  far  as  law  is  concerned,  principles  upon 
which  question  of  guilt  or  innocence  is  to 
be  determined  are  plain  and  too  well 
settled  to  Justify  review  of  authorities. 
Where  one  honestly  receives  poBsesslon  of 
goods  upon  trust  and,  after  receiving 
—    them    —    '■'- 


thei 


fraudulently    i 

.    It   is    < 


I    of 


mbesiler 


If 


Digitized  by  Google 


nt.  xiii,«k.TU 


BHBE^ZLESHGKT— NATURE  OP  OPFBNSB. 


the  poBselalon  taoi  been  obtained  by  fraud, 

Irfck,  or  device,  and  owner  Intends  to  part 
wllh  hla  title  when  he  gives  up  pDSSesalon, 
offenae.  If  any.  1b  obtaining'  money  by  false 
pretenaea.  But  where  poasesslon  has  been 
obtained  through   trick   or  device,   with   In- 

aame  to  hia  own  use.  and  owner  of  prop- 
erty parts  merely  with  possession  and  not 
with  title,  offense  la  larceny, — People  T. 
Totnllnaon.  103  Cat.  IS,  13,  3G  Pac.  6oe. 

I«.  Stmt — Sane — Pivat  required  !■  lar- 
ceny.— It  la  Bometlmes  dlRlcult  to  determine. 
upon  trial  tor  larceny,  whether  offense  was 
larceny  or  embezzlement,  when  there  haa 
been  bailment  of  property  to  defendant, 
and  thereafter  conversion  by  him.  When 
charge  la  larceny,  prosecution  is  required 
to  show  that  d«fendant,  when  he  received 
property  orlKlnally.  intended  to  steal  it. — 
People  V.  Johnaon,  91  Cal.  i«5.  lit.  Z7 
Pac.   GS3. 

11.  9uBe--SBaie— Taking  noner  tnm 
traak — If  man  places  money  in  another's 
trunk,  keys  thereof  being  held  by  owner 
of  trunk,  but  always  auhject  to  call  of 
owner  of  money,  an  appropriation  of  money 
by  owner  of  trunk  constitutes  grand  lar- 
ceny, and  not  embesalement. — People  v. 
Montarlal,  110  Cal.  *>I,  *94,'  Gl  Pac.  355. 

33.  DUtplet  attaner— BleetloB  of  date 
b>-.— Election  of  the  date  should  be  made 
by  diBtrlct  attorney  In  prosecution  of  spe- 
cial administrator  for  embezzlement  of  va- 


People  T.  Bartnett,  IE  Cal.  App.  83,  113 
Pac.  879. 

ZS.  PntadBleat  Inteat— BBSMtlal  eleneat 
In  thia  offenae. — People  v.  T.^adwell.  ti 
Cal.  221,  837,  7  Am,  Cr.  Rep.  16J,  10  Pac. 
(01. 

As  t«  Intent  I*  appiwrrlate,  «ee  par.  14, 
this  note;   B  R.  C.  I^,  p.  11T7,   ||  IS,   20. 

S4.  Same— TlBe  •!  fuMlac — In  prose- 
cution for  embezzlement  of  amount  of  draft 
received  from  gruardlan  of  minora  (or  pur- 
poa«  of  Investment,  which  was  deposited 
In  the  name  of  his  wife  In  an  account 
BKBlnat  which  both  he  and  hla  wife  had 
the  right  to  check,  the  Jury  were  warranted 
In  finding  that  the  Intent  was  not  formed 
until  after  the  draft  had  been  received  and 
deposited:  and  that  the  accused  was  there- 
fore properly  convicted  of  embezilement 
instead  of  larceny. — People  v.  Crane,  34  Cat. 
App.  S»»,  1(3  Pac  ST7.  See  People  v.  Mllla 
Sing,  —  Cal.  App.  ~,  131  Pac.   885. 

as.  JarladletlDn  and  «•■■•  —  Caaktav 
ekeeke. — A  proaecutlon  for  embeialement  by 
cashing  checks  obtained  In  Alameda  county 
In  the  city  and  county  of  Ban  Francisco  la 
Improper  In  the  former  county,  the  latter 
being  the  proper  county  for  the  yenue. — 
People  V.  Ueaeroa,  16  Cal.  App.  278.  IIB 
Pac.  «T9.  See  People  t.  Oordon,  ISS  Cal. 
(28,  SE  Am.  St.  Rep.  171.  (G  Pac  74S. 

Am  t*  JaHsdietlam  mm  betweca  Blata  and 
federal  eaaita.  see  *  B.  C.  I<.,  p.  1298,   (  38, 

P.  C— 37  m 


Aa  to  Tcaae  In  prsaeentloH  charxlBg  em- 
bnaleBeal,  see  note,  L.  R.  A.  1918E:,  744;  9 
R.  C.  L.,  p.  1293,  139. 

Aa  to  THDe  Ib  |iraeee>ll9B  eharglag  rat- 
brmBleneat  by  bailee.  Bee.  post,  I  507.  pars. 
9-12. 

as.  ReeelvlBg  atalea  fvoda. — Person  who 
buys  property  from  one  who  has  embeixled 
it.  knowing  same  to  have  been  stolen.  Is 
guilty  of  crime  of  receiving  stolen  goods. 
—People  T.  Perlnl,  94  Cal.  6T3,  B7E,  29  Pac. 
102T. 

See,  also,  ante,  1  496  and  note. 
II.  NATURE  OP  OPPKNaB — FIDUCIARY 
RELATION. 

3T.  CanBdentlal  rclatioa,— Modern  statu- 
tory crime  of  embezzlement,  which  did  not 
exist  at  common  law.  Is  not  substitute  for 
imprisonment  for  debt,  and  can  not  be  used 
to  punish  party  for  failure  to  comply  with 
ordinary  pecuniary  obligation.  It  can  be 
committed  only  when  confldential  relation 
of  employer  and  employee  exlsls.  and  where 
latter  has  feloniously  converted  money  or 
other  property  of  former,  which  has  come 
Into  hands  of  employee  by  virtue  of  said 
confldential  relation.— People  v.  O'Brien, 
108   Cal.   104.    105,   39   Pac.   32G. 

28.  Eleaient-  »t  atfeBSe.— The  essential 
elements  of  embezzlement  are  the  flduclary 
rules  arising  where  one  Intrusted  property 
to  another  and  the  fraudulent  appropriation 
of  the  property  by  the   latter.     The   origin 

stated  In  the  Information,  nor  Is  It  neces- 
sary to  allege  the  circumstances  of  the 
felonious  conversation. — People  v.  O'Brlt.i, 
8  Cal.  App.  841,  E4S,  97  Pac.   879. 

29.  The  essential  gist  of  embezzlement  Is 
In  the  breach  of  trust  reposed  and  therefui'e 
the  charge  always  presupposes  the  lawful 
acquisition  of  the  property.  The  difference 
between  embezslement  and  grand  larceny 
Is  that  In  the  former  the  original  taking 
was  lawful  while  In  the  latter  the  original 
taking  Involves  a  trespass,  or  Is  accom- 
panied by  a  felonious  Intent  to  deprive  the 
owner  of  the  property  so  taken.— People  v. 
Knox,   33  Cal.  App.  158.  102  Pac.  407. 

■O.  Ftdaelary  relation. — Essential  ele- 
ments of  embezzlement  are,  fiduciary  rela- 
te another,  and  fraudulent  appropriation 
of  property  by  latter.— People  v,  Gordon, 
133  Cal.  328.  S5  Am.  St.  Rep.  174.  tS  Pac. 
74C;    People    v.   Goodrich,    142    Cal.    210,    218, 


i   Pac.  ■ 
HI,     FDBd    la    nbieli    Jnlntly    lute 


ted— 


n  lea 


i  the  ( 


to  place  a  apeclded 
portion  of  the  proceeds  to  the  credit  of 
the  landlord's  bank  account,  the  lease  does 
not  make  the  tenant  a  bailee  of  the  land- 
lord, and  his  failure  to  make  the  depoalt 
required,    but    a    conversion    thereof    to    hia 

— Northcutt  V.   State.   80   Toi.  Cr.   Rep,    259, 
31  L.  R.  A.   (N.  S.)   822.  131  8,  W.   1128. 
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Ak  tB  falloFc  1 
JalBtIr  InlcrrMpil 
bezilement.    see 

33.  Good  Imlth  chh tint, —This  Rectlon  la 
predicated  upon  an  avowed  clatm  In  Bood 
(alth  of  the  entire  title  to  the  property  ap- 
propriated. Ho  must  In  good  faith  have 
claimed  to  have  owned  the  property  at  the 
time  of  Its  alleged  appropriation  by  him.— 
People  V.  Holmes.  IS  Cal.  App.  213.  217,  lOS 
Pac.  489. 

3S.  lacapable  af  ••■mlltlM*  penaaallT 
"  1  the 


Int 


ther 


pie  V 

BS5. 


!.  34  ( 
.   Mills  S 


aftel 


.   ISB  Pac.   : 
il.   App.  ■ 


—People 


(   Pac. 


S7.     Sa. 


elnd     tkn 


iBtalH^ 


an.     Parmer— Ma; 


inlltr  at  eMbeaale- 


if  an  embeizlement  may  be  I 
dieted  and  prosecuted  as  a  principal,  under 
the  provlBlons  of  sectiona  31  and  971  of  the 
Penal  Code. — See  Quilltn  t.  State,  79  Tei. 
Cr.  Rep.  497,  G  A.  L.  R.  77J,  187  8.  W.  1891. 
See,  atite,   !  SI   and   note:  post,   1971   and 

Aa  t*  erlaalaal  respoiulkllttr  far  em- 
ItFsalrunt  at  ■  perH>B  irtut  la  Incapable  ot 
vomailttlBC  the  aKenae  peraanaUrt  see  note, 
B  A.   L.  R.   4g<. 

54.  lateat — Aa  to  prcaanptlnB  of  telo- 
■eaaa  vhere  a  person  occupylnK  the 
relation  of  agent  to  another  cornea  Into  POB- 
aeaslon  of  funds  belonglne  to  his  principal 
and  converts  them  to  hia  own  use,  without 
the  knowledge  or  consent  of  the  principal; 
hia  intention  to  return  the  money  will  not 
change  the  character  of  the  taking  and  ap- 
propriating aa  embeizlement. — State  v. 
Dtierkeen.  8  Ok  la.  Cr.  601,  S2  L,.  R.  A. 
(N.  S.)   1C13,  129  Pac.  881. 

Aa  ta  effect  ol  lateatfaa  to  relBrB,  offer 
la  relara,  sr  the  aclnal  return  of  Moncr  or 
property  CMbcialed  Bpon  the  erlaie  of  em- 
beizlement.   see    note,    G2   !•.    R.    A.    (N.    S.) 

loia. 

Aa  to  areeaaltr  tor  traHdalent  tateat.  see 

pars.  23,   24,   this  note. 

55.  Sane— Tine  of  farHlac. — A  felonious 
Intent  is  essential  to  the  crime  of  em- 
bezxtement,  but  It  is  not  necessary  (hat 
Buch  Intent  exist  at  the  time  of  receiving 
the  money  or  other  property;  having  right- 
fully come  Into  the  posseaslon  of  the  money 

sufficient  1(  the  felonl 


40.     Property 


relation.— People    v.    Mal]an,    34    Cai.    App. 
284.  1S7  Pac.   E47. 

3>.  Praeeeda  of  proportr. — Fact  that  de- 
fendant who  was  intrusted  with  a  certlfl- 
cate  of  deposit  and  cashed  the  same,  ap- 
propriallng  the  proceeds  to  his  own  use,  is 
charged  with  embeizling  the  money  and  not 
the  certlflcate  can  not  avail  him,  as  the 
money,  being  the  proceeds  ot  the  certtflcate, 
was  the  properly  intrusted  to  him. — People 
r.  O'Brlan,  S  Cal.  App.  641,  G45,  97  Pac.  fi79. 
■  fmated"  —  Kaaeaec  itt 
nee  of  crime  defined  by 
that  mlBBPproprlatlon  be  ot 
UBted  to  defendant.— People  v. 
Dougherty.    141    Cal.    B93.    B94,    77    Pac.    4S<I. 

41.  <tacatloB  tor  Jnry. — In  prosecution 
for  embeiilement  of  money.  It  Is  for  Jury 
lo  say.  from  all  evidence  before  them, 
whether  money  was  "Intrusted"  to  defend- 
ant.—People  V.  McMahan,  133  Cal.  278,  280, 
SB  Pac.   671, 

42.  Special  admlBloIrator  —  SecBrltiea 
controlled  by  court. — Where  securities  are 
deposited  by  a  special  administrator  with  a 
truBt  company  aa  depositary  subject  to  be 
withdrawn  therefrom  upon  order  of  the 
court  BB  provided  by  the  statute  of  1891. 
he  can  not  be  charged  with  embeizlement 
as  such  special  admlnlBtrator  for  aiding 
and  abetting  an  officer  of  the  depositary  in 
appropriating  and  disposing  of  the  securl- 
(lea. — People  v.  Bartnett,  16  Cal.  App.  89, 
113   Pac.  879. 

4S.  SuBclent  appraprlatlaa. — Where  em- 
ployee of  bank  did  not  actually  take  the 
money  which  he  was  charged  with  embeS' 
zllng  from  the  bank  at  the  time  alleged. 
but  merely  used  It  to  Juggle  the  books  as 
to  some  other  account  In  order  to  make  It 
balance  or  appear  straight,  he  nevertheless 
thereby  misappropriated  that  particular 
money  and   In  substantia!  effect  wrongfully 


ted   It 


>   his  c 


M.      Moaey — Received     by     elerk, — Money 

received  by  clerk,  who  Is  intrusted  by  his 
employer  with  bills  to  collect  In  ordinary 
course  of  his  business  aa  clerk,  Is  money 
with  which  he  "has  bean  Intrusted." — Ex 
parte   Rlcord,    11   NeV.   287.   J92. 


Btltute   the  < 

crlr 

ne  < 

>f  embe 

zilem 

leat,- People 

T.  Rowland, 

11 

Cal 

.  App.  e 

;,  IS, 

IDE  Pac.  tii. 

Aa  to  iBtc 

etc  aad  Ita 

the 

par.   84,   thli 

1  n. 

Jte. 

44.     Want 

ot 

■■< 

Itaorllr 

af.— Where 

ployed  about 

the  business 

1  of 

the 

same  n 

r,  each  being 

required  by 

rmfl  of 

their 

employment 

to    report    dire. 

;lly 

■Inclpal,    and 

one    of    the 

enlE 

LO    the    other 

1  of  mi 

Dney.   th 

e  proceeds  of  his 

operations    i 

agent, 

to     bl 

9    carried    to 

■    P 

rincipal    for 

■   the 

A  rat   agent. 

and  the  second  agent  converts  the  money 
to  his  own  use.  It  constitutes  embezzlement. 
because  the  money  came  into  his  poaeesalon 
by  Virtue  of  hia  agency  or  employment, 
within  the  meaning  of  section  G08,  post. — 
Bee  Smith  v.  State,  B6  Tex.  Cr  Rep.  117.  17 
I..  R.  A.  (N.  S.)   B3I,   109  S.  W,  118, 
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Tit.  XIII,  ek.Vl.l 

Ai  ta  «ab«>Blene>t  a*  aflceted  hj  iraat 
of  aathorltr  t»  receive  Btomfj  er   pFoperty 

la  flrat  tulaaec,  ■««  note,  17  U  R.  A.  (N.  8.) 
631. 

4S.     Wllfal    BlaapplleaHoa    ot    Boner    •' 

proiirrfr  Intrusted  to  one  In  a  confidential 
or  Hduclary  relation,  conatltutes  embezzte- 
ment.— Jewett  v.  United  States,  41  C.  C.  A. 
S8,  B3  L.  R.  A.  E8B.  100  Fed.  3S2. 
III.   INDICTMENT  AND  INFORMATION, 


torm   ot  indlet 

Cas.    191BC,   &5i 


■tatat 


f  demand,  i 


4S.  DeacTlpttm  a(  prsyerlr. — An  Indict- 
ment for  embezslement  Is  fatally  Irsumcient 
l(  It  tails  to  Klve  any  description  whatever 
of  character  of  money  embezzled, — People 
».  Cox,  40  Gal.  276,   277. 

Aa  ta  partlealarltr  at  deaerlptlaa  rc- 
valred,  see   par.  tl,    this   note. 

«.  Pldaelarr  rclatlaa — OrlRla  or  parlle- 
■lara  af  need  not  be  stated  In  the  Indict- 
ment or  Information. — People  v.  Goodrich, 
141  Cal,    2ie.   218,    76   Pac.    ^9S. 

SIK  One  oHenac  eharsed. — An  Indictment 
for  embezzlement  does  not  charge  two  of- 
fenses In  alleglns  both  that  the  defendant 
secreted  the  money  with  the  fraudulent 
Intent  to  appropriate  It  and  that  he  did 
fraudulently  appropriate  It.— People  v. 
Hatch,   1«»  Cal.  388.  126  Pac.  907. 

51.  Partlealarlty  of  deaeription  reiialred. 
— Indictment  for  embeizlement  should  state 
description  of  property  embeiiled  with 
same  particularity  as  Is  required  In  Indict- 
ment for  larceny. — People  *.  Coi,  40  Cal. 
175.  277. 

As  to  deaerlptlan  ol  praperty,  Bee  paf.  43, 
this    note. 

B2.  9ha«M  be  separate,  whea.— Clerk 
may  commit  more  than  one  embezzlement 
of  hla  employer's  money,  and  If  he  does 
BO,  he  must  be  separately  indicted  Tor  each 


Rlcord,  11  Nev.  2B7.  234. 

AS.     Saflrlcaer   af, — The   use    ot   the    par- 
ticipial   (orm   In    alleKlng    (acts    necessary 


:ommended,  but  It  is  Butnclent  In  the  face 
of  a  general  demurrer  under  the  liberal 
system  of  pleading  allowed  In  this  state.— 
People  V.   Hatch,   13   Cal,  App,    621.   629,    10» 

besileaieBl    miii    i 


te.  Ann.  Cas.  1912C, 


sumclent.  at  least  on  j 
of  Judgment,  although  It  does  not  allege 
the  circumstances  o(  the  felonious  conver- 
sion.— People  V.  Gordon,  133  Cal.  32S,  86 
Am.   St.    Rep.   174,    66   Pac.    74S. 

47'  Demand  by  airaer  ar  bailor — Need 
not  be  alleged  to  have  been  made  tor  the 
possession  of  the  property,  and  that  the 
demand  had  been  refused. — People  T.  Gor- 
don, 133  Cal.  338.  85  Am.  St.  Rep.  174.  tS 
Pac.  746,  distinguishing  People  v.  Wyman, 
102  Cal.  662.  36  Pac.  933.  and  People  v. 
Royce,  106  Cal.  173,  37  Pac.  630.  39  Pac. 
524,  as  having  staled  a  rule  applicable  to 
evidence   and   not   to    the    Indictment   or   In- 


leaer   of   allegation   of  Odnelar 

ee   note,  Ann.   Caa.   191SC,   903, 


e  Is 


il  it  d 


t  char 


ne  offense,  where  this  IB  the 
case,  by  merely  describing  the  several  acta 
required  to  atate  the  crime  in  the  language 
of  the  Btalute.— People  v.  Fisher,  16  Cal. 
App.    273,    116   Pac.   S88. 

65.  An  Information  Is  not  fatally  defec- 
tive because  perchance  language  Is  used 
therein  which  might  seem  to  describe  the 
crime  under  several  BBcdona  ot  the  chapter. 


under 


<umci 

this 


lalitu 


)  the 


t  the 


ant  secreted  the  money  with  the  fraudu- 
lent Intent  to  appropriate  It  and  that  he 
did  fraudulently  appropriate  It  la  not  void 
aa  charging  two  olTenaea.  Where  as  in  this 
section  several  acts  are  prohibited  and  made 
punishable  Ihe  defendant  may  be  charged 
conjunctively  with  doing  two  or  more  of 
the  prohibited  acts  and  the  Indictment  will 
not  be  open  to  allach  for  duplicity.— People 
V.  Hatch,  13  Cal.  App.  621,  630,  lOS  Pac.  1097. 
67,  The  prosecution  under  this  section 
where    the    fact    that    the    accused    was    the 

not  alleged  In  direct  or  poaltlve  terms  but 
In  participial  form  as  "being  then  and  there 
the  general  attorney,  etc.,"  the  detect  can 
only  be  reached  by  demurrer  and  in  the 
absence  thereof.  Is  walved.^People  v. 
Hatch.  13  Cal.  App.  621,  529,  109  Pac,  1097. 
58.  Indictment  charging  building  con- 
tractor with  the  unlawful  appropriation  of 
funds   by   persons   who   ( 


plellc 


r    the 


'elllni 


ing    1 


ment  In   the    Indictment  that  the 

Is    charged    under    section    606.    post. — In    re 

Holder.  32  Cal.  App.  Dec.  796. 

SO.  Traxt  eharKPd — Need  nat  be  set  ant. 
— An  Indictment  charging  the  larceny  of 
money  after  a  truHt  assumed,  alleging  that 
the  accused  was  Intrusted  with  speclHed 
money  tor  the  use  and  benefit  ot  a  person 
named.  Is  not  demurrable  on  the  ground 
that  It  does  not  sutliclently  set  out  the  trust. 
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.    8Ut«.    Ill    Oa.    tSt.    tl    . 


Rep.    63,   IT    B.   E.    TAi. 


adBlnalaa    i 


k-Judlcla 


had 


H  delicti.  ] 


derendant'9  ei 
the  prosecullon  must  prove 
by  Qlher  evidence,  the  corpu 
and  positive  proof  Is  not  esBenllal  to  estab- 
lish the  corpus  delicti;  It  may  be  proved  by 
circumstantial  evidence,  and  when  tt  Is 
proved  br  circumstantial  evidence,  the  ques- 
tion should  be  submitted  to  the  jury  along- 
with  the  other  questions  of  fact  In  the  case, 
■fl    to    whether    or   not    the    prosecution    has 

sonable    doubt. — Choate    v.    State.     12    Okla. 
Or.  eSO.  L.  R.   A.  ISITA.   1Z8T.   ISO  Pac.  t*. 
As  to  pn»f  at  ear*u  aelletl  ■■  «Mb«ule- 

■■•»«,  see  note.  L.  R.  A.  191TA,  1283. 


«1.     Adm 

court   CO 

to  what 

the  money  aubi 
"relating;  back 


svldence   relatlnj 
th  the  money  a 
embeEilement 


9  Cal.  App.   Mi,   12T   Pac,   667. 

el.     In  this  prosecution  for  embeiiter 
here  is  ample  evidence  to  sustain  the  < 


tar 


'   ther 


3  that 


mltted  during  the  course  of  the  trial,  none 
of  these  are  of  such  a  prejudicial  character 
as  to  compel  the  conclusion  that  there  has 
been  a  mlscarriag-e  of  Justice. — People  v. 
Holt.   12   Cal.    App.    897.    lit    Pac.   EOl. 

«3.     Cbaritc  In  two  «■■(■ — Adaalaalbllllr. 
—Where      an      Indictment      or      Information 


iztec 
the  first  count  charging  < 

Ing    to   establish    the   esse 
either  crime  Is  admissible 


I  in  I 
mbeizlement  and 
ny  evidence  tend- 
illal  elements  of 
. — People  v.  Fox, 


•4.     Bmbeaslemnt  •(  aaacr  chanted,  and 

the  evidence  showing-  that  the  accused  re- 
ceived a  draft  represenlinK  the  money  of  a 
ward,  from  the  gruardian  of  the  ward,  for 
the  purpose  of  Investing  the  money;  that 
he  deposited  the  draft  In  an  account  of  his 
wife,  against  which  account  both  he  and 
his  wife  were  entitled  to  checic,  and  that  he 
checked  against  Che  account  until  only  a 
small  portion  of  the  money  represented  by 
the  draft  remained;  he  was  held  to  have 
been  properly  convicted  of  the  embeiile- 
ment  of  the  money,  over  the  objection  that 
he  should  have  been  convicted  of  em- 
beizling  the  draft. — People  v.  Crane,  tl 
Cal.  App.  6»9,  1(8  Pac.  3T7. 
W.     Same — Act 


— In  a  prosecution  for  embezilement,  there 
Is  no  merit  In  an  objection  that  the  verdict 
could  not  ba  supported  because  the  evidence 


did  not  show  an  approprJatlon  of  lawful 
moner  of  the  United  States,  or  of  any  money 
at  all,  where  the  evidence  showed  that  de- 
fendant had  received  a  checic  for  a  certain 
amount  which  he  exchanged  for  certlHcstes 
of  deposit  In  his  name;  It  being  sufficient  If 
the  money  was  Id  his  control,  although 
never  ^iclually  In  his  hands. — People  v. 
Hatch,  1E3  Cal.  888.  IIG  Pac.  SOT.  See  Peo- 
ple V.  Crane,  84  Cal.  App.  fiSR.  lt»  Pac.  I7T. 


:.  It 


for 


eiEle- 


— The 


of  agreement  set  forth  In  Indictment,  with- 
out accounting  for  absence  of  the  original, 
and  without  any  proof  whatever  of  execu- 
tion of  the  Instrument. — People  v.  Hust,  41 
Cal.   ess,   «S4. 

•T.  SaiBe — McnorandBB.  —  Where  agent 
of  theater  company  received  money  on  sale 
of  tickets,  and  only  method  of  determining 
how  many  tickets  had  been  sold  was  by 
referring    to    racks    containing    tickets    tor 


s  of  tickets 
testimony  of  another  agent,  who  followed 
defendant  In  selling  tickets,  from  memo- 
randum as  to  what  stubs  and  unsold  tickets 
showed,  was  hearsay,  and  Inadmissible. — 
People  V.  Hemple,  4  Cal.  App.  130,  87  Pac 
S8T,  130. 

68.  Evidence  lualllclent  prsaf  of  em- 
be  szle  men  t.— People  V.  O'Brien,  lOS  Cal.  104, 
lOG,  39  Pac.  32G;  People  v.  Uemple,  4  CaL 
App.    110,    8T    Pac.    817,    830. 

sa.  Identity  of  «cteB4aBt.— Preludlclal 
error  In  admission  of  evidence  as  to  Identity 


:utian  for 
.    Johnson,    91    i 


sslbllltr  of  cvldcBee   of  otbci 


admissible  t( 

guilty   of    ot 


I  other 
:    them 


lenses — Adulaalblllty  of  cvl- 

rosecutlon  for  embesslement 
alved  as  agent,  evidence  Is 
low  that  defendant  had  been 

by    defendant    to 

s,  though  not  suf- 

show  .  enibeiile- 


elVBS 


Ible    In    > 

Involved.— People  v.  Van  Ewan,  111  Cal.  1 
148,  43  Pac.  610. 

As  to  evUeaee  at  atbcr  erlnca  bt  pra 
eatloa  tor  cnbeulcHieBt^  see  03  L.  R. 
116rl04;  13  L.  R.  A.   (N.  S.)  774. 

As  to  tke  •dMiBslkllltr  at  evldcDee 
other  ■Irnllar  aSrura  la  a  trial  for  c 
bcsslcBicBt,  see  note.  11  Ann.  Cas,  810. 


lal  fac 


icy  to  prove  soj 

'tlon  with  the  particular  crime  charged, 
be  proven  against  the  defendant, 
this  rule  does  not  exclude  evidence  on  such 
other  crime  when  the  evidence  thereon  doas 
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EMBEZELEMBNT— INSTRUCTIONS. 


tend  to  prov«  some  material  element  of 
the  crime  lor  whlcb  the  detendant  Is  on 
trial;  and  where,  In  a  prosecution  for  em- 
bezzlement, the  defendant  was  indicted  for 
the  misappropriation  of  a  Bperifled  item, 
evidence  was  admissible  that  he  hsd  for 
Bome  time  acted  as  an  Bgent  and  had  failed 
to  account  for  other  money. — People  T. 
Hatch.  181  Cal.   JES,    125  Pac.    »DT. 

Embezzlement  may  be  eetabUshed  un- 


der 


withou 


roof  of 


1.  as  where  other 
shows  an  appropriation  by  an  employee  of 
Ills  employer's  funds,  with  Intent  to  do  eo 
fraudulently  and  feloniously.  The  real  test 
always  is,  Does  the  whole  evidence  estab- 
lish the  crime  charged — that  Is,  fraudulent 
appropriation  as  charged  In  the  indlctmentT 
—People  V.  Blair,  19  Cal.  App.  «B8,  I2T  Pac. 
«e7. 

73.  Where  the  defendant  in  a  prosecu- 
tion for  embeialement  admits  having  re- 
ceived the  money,  but  contends  that  he  has 
returned  It  to  the  complaining  witness.  It 
!■  prejudicial  error  to  admit  evidence  of 
previous  offenses  committed  by  the  defend- 
ant, similar  to  the  one  charg-ed,  to  show  his 
guilly  kitent  In  dealing!  with  the  complaln- 
ingr  witness.— People  v.  King,  23  Cal.  App. 
tS».  137  Pac.   lOTt. 

74.  PitaHulH  at  uoaey  by  defeBdaat. 
— Tentimony  that  shortly  before  discovery 
Of  shortage  defendant  paid  witness  certain 
amount  of  money  which  he  had  then  In  his 
possession,  upon  Interest-bearing  Indebted- 
ness not  matured,  is  not  prejudicial.— Peo- 
ple  V.  Amer,    161   Cal.   301,    BO   Pac.   SSS.   700. 

TB.  ReceptloH  of  property  ■■  •■'  coaatr 
mm*  cBBvenloB  In  ■■slker,  on  trial  In  the 
latter  county,  evidence  of  what  took  place 
In    the    former   county    is    not   objeotionable 


the    gro 


that 


Jurisdiction  of  the  court;  It  )s  sulhc 

.-ounly  of  the  prosccullon.- People 

phy,  61  Cal.  Sli;  People  v.  Gordon, 

328,    8G    Am.    St.    Rep.    174,    fiG    Pac. 

Ab  t»  jBTtwIlctlOB  mma  veaae,  see 


t  that 


y  tlm 


vlthin  thre 


a  betor 


the 


flllng  of  the  Information  or  return  of 
Indictment.— People  v.  Cr&ne.  34  Cal. 
6»»,   IBS   Pac.  ST7. 

TT.  What  prsat  1.  neeeuarr.— In  pr 
cution  for  embezxlement,  defendant  can 
be  convicted  without  proof  that,  before  < 
plaint  upon  which  he  was  arrested 
(lied  against  him,  he  fraudulently  converted 


mbezzled. — People 

:.    S32. 


GSG,  : 


r  allcg 
Wym 


a  CaL  iSi, 


v.  INSTRUCTIONS  TO  JUBT. 
78.     A*    to    eormbaratlOB 
witiiraa  to  the  eRect  that  ".It  Is  not  essent 

to    a    conviction    that    the    prosecuting    w 
nesB,  A,  should  be  corroborated  by  the  l 


tlmony  of  other  witnesses  as  to  the  par* 
ticular  acts  constltutlns  tbe  ottenso 
charged;  it  is  sufDclent  If  you  believe  from 
his  evidence  and  all  other  testimony  and 
circumstances  In  proof  In  the  case  beyond 
a,  reasonable  doubt  that  the  crime  charged 
has  been  committed  by  the  defendant."  Is 
not  erroneous,  because  It  left  the  Jury  free 
to  convict  whether  all  the  other  testimony 
and  circumstances  In  proof  before  them  cor- 
roborated the  complaining  witness  or  not. 
— People   v.  Pyl«i,  —  Cal.  App.  —,   185   Pac. 

loia. 

7*.     Ab    to     deteaae     af    laaaaltT. — In     a 

prosecution  for  the  crime  of  embezzlement, 
wherein  the  principal  defense  was  that  the 
defendant  at  the  time  of  the  taking  of  tha 
money  was  not  responsible,  because  ha  was 
Incapable  of  understanding  the  nature  and 
quality  of  the  act  on  account  of  his  then 
insanity.  It  Is  reversible  error  for  the  court 
to  Instruct  the  Jury  In  three  or  four  ditter- 
ent  Instructions  that  the  defense  of  Insanity 
must  be  "clearly  proved,"  "clearly  estab- 
lished" and  "satisfactorily  established."  not- 
withstanding the  Jury  was  also  correctly 
Instructed  that  the  defense  might  be  estab- 
lished by  a  preponderance  of  the  evidence. 
—People  V.  Preciado,  31  Cal.  App.  £19,  IM 
Pac.   1090. 

80.     As    t*   ilaHaetloB    betweea    crlaiF    of 

tells  the  Jury  that  "larceny  Is  the  felonious 
stealing,  taking,  carrying,  leading  or  driv- 
ing away  the  personal  property  of  another. 
Embezzlement  Is  the  fraudulent  appropria- 
tion of  property  by  a  person  to  whom  It 
has  been  Intrusted.  The  dllference  between 
the  crime  of  larceny  and  the  crime  of  em- 
bezzlement is  this:  In  larceny  (he  person 
taking  and  driving  away  the  property  Of 
another  must  have  at  the  time  he  takes  and 
drives  away  such  property  the  Intent  then 
and  there  to  steal  such  property.  In  em- 
bezzlement there  must  be  no  intention  to 
steal  at  the  time  the  person  takes  and 
drives  away  the  property,  but  the  party 
must  have  come  into  the  lawful  poasesslon 
of  such  property  and  thereafter  formed  the 
intent  to  fraudulently  convert  It  to  his  own 
use.  When  a  person  Intends  from  the  be- 
ginning to  steal,  and  does  steal,  the  crima 
is  larceny  and  not  embeislement.  There- 
fore. I  instruct  you  that  It,  In  this  case, 
lh<.  defendant  had,  at  the  very  time  he  took 
and  drove  away  the  property  described  Id 
the  Information,  an  intent  to  steal  and  did 
steal  It,  that  he  Is  not  guilty  of  embezzle- 
ment, and  your  verdict  In  that  event,  and 
If  you  should  And  the  fact  so  to  be,  should 
be  not  guilty." — correctly  states  the  law 
upon  the  subject. — People  v.  Bojorquez.  3S 
CaL  App.  180,  169  Pac.   912. 

Ab  ta  laBtraetlaB  ma  ta  iBrcenr,  see  par. 
(4.  tbla  nota, 

II,  Where,  In  a  prosecution  for  grand 
larceny.  It  Is  contended  that  If  any  crime 
was  committed  It  was  embeaalement  and 
not  larceny,  the  following  Is  a  correct  tn- 
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itructlon  to  the  Jury:  "Bmbeizl«ment  Is 
when  the  po8eea»loii  o(  th«  property  has 
been  acquired  lawfully  and  bona  fide  and 
afterward  fraudulently  appropriated.  The 
Kiat  of  the  offense  of  embesilement  Is  the 
breach  of  trust  reposed  In  the  agent,  em- 
ploye* or  bailee,  by  his  principal,  employer 
or  bailor,  the  crime  may  be  In  general 
terms  defined  to  be  the  fraudulent  conver- 
■iDn  of  another'H  personal  property  by  one 
to  whom  It  has  been  Intrusted.  When  a 
bailee  of  property  obtains  possession  of  It 
from  the  owner  with  the  intention  of  steal- 
IDK  It,  and  carries  out  that  Intent,  he  Is 
BUllty  of  larceny;  but  where  the  Intent  to 
steal  did  not  exist  at  the  time  of  taking 
posHBHslon  of  the  property  by  the  bailee,  but 
was  conceived  afterward,  It  Is  embeEiIe- 
mcnt.  In  the  case  of  grand  larceny,  the 
taking  must  be  with  a  felonious  Intent,  as 
heretofore  stated,  but  la  embezzlement,  the 
original  taking  Is  lawful,  and  the  crime  con- 
■iBts  In  the  fraudulent  appropriation  of 
property  by  a  person  to  whom  It  has  been 
Intrusted." — People  v.  Dye,  IS  Cal.  App.  163, 
1S4  Fac.  «T5. 


83.  Ab  t«  dBty  to  eaaTlct  which  tells  the 
Jury  that  "it  you  And  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
did.  on  or  about  the  date  charged  In  the 
Information,  fraudulently  appropriate  the 
moneys  of"  the  prosecuting  witness  "after 
said  moneys  had  been  intrusted  to  him  and 
that  said  moneys  were  appropriated  to  a. 
use   or  purpose    other    than    that   far   which 

should  And  the  defendant  gullly  of  em- 
bezzlement as  charged  In  the  Intormation," 
held  to  be  a  correct  statement  of  the  law 
and  clearly  applicable  to  the  theory  of  the 
case  of  the  prosecution,  as  shown  by  thK 
testimony  In  the  record. — People  v.  Fox,  — 
Cal.  App.  — ,   ISG  Pac.  111. 


M.  Aa  t«  reeelrJDK  praperty  wkfle  aa- 
aainlBg  to  act  as  aKcat  for  the  prosecuting 
Witness  to  the  effect  that  "If  a  person  as- 
sumes to  act  as  the  agent  of  another,  and 
In  such  assumed  capacity  he  la  Intrusted 
with  and  receives  Into  his  care  and  custody 
property  tor  the  use  of  such  other  person, 
and  fraudulently  appropriates  such  prop- 
pose  not  In  the  due  and  lawful  execution 
of  his  trust,  be  Is  guilty  of  embeszlemenC 
Is  not  erroneouH  where  based  upon  and  war- 
ranted by  the  testimony  In  the  caae.— Peo- 
ple T.   Pyle.  —  Cal.  App.  — ,   JSE  Pac.   101>. 

87.  Coastivetlsii  at. — Construction  of  In- 
struction In  prosecution  tor  embeailement 
of  horse  from  Its  owner. — People  v.  Salorae, 
H  Cal.   US.  141. 

tS,  Instructions  that  before  convicting 
the  defendant  the  Jury  should  And  that  he 
received  the  money  tor  the  purposes 
charged  and  that  he  appropriated  It  with 
an  Intent  to  embeiile  the  same,  and  that  It 
the  appropriation  was  made  upon  the  belief 
honestly  entertained  by  the  defendant  that 
he  had  lawful  title  or  right  to  appropriate 
the  money,  the  act  was  not  criminal,  suf- 
ficiently covers  that  phase  of  the  defense 
illustrated  by  the  testimony  of  the  defend- 
ant.—People  V.  Holt.  11  Cal.  App.  607.  1)< 
Pac.  EOl. 

BS.  FallDre  to  give — Not  error.  It  aot  F*- 
qaested. — In  prosecution  for  embezzlement, 
defendant  can  not  complain  ot  failure  of 
court  to  give  Instructions  which  he  has 
not  requested.—People  v.  Marks.  73  Cal.  it. 
IT,   \S  Pac.  141. 

M.  Proper  lutractleaa.  —  Instructions 
proper  In  prosecution  for  embezzlement. — 
People  V.  Treadwell,  69  Cal.  3!fi,  Ml,  7  Am. 
Cr.  Rep.  ISZ.  10  Pac.  GOZ. 

91.     Refaalag  lufrHettaM*   already  given. 


refuse 


have  already.  In  substance,  been  given. — 
People  V.  Treadwell,  E9  Cal.  126,  237,  7 
Am.  Cr.  Rep.  152.  10  Pac.  E02;  People  v. 
Doane,  7T  Cal,   BSO.   GG3,   lO  Pac.    84. 


points  as  clearly  to  some  other  person  as 
the  one  who  embezzled  the  money  as  to  the 
defendant,  he  should  be  acquitted. — People 
V.  Hemple,  4  Cal.  App.  120,  B7  Pac.   2S7.  231. 

84.     A*   to  lareeny,   after   ful]    Instruction 

as  to  what  constitutes  the  crime  of  em- 
beizlement.  Is  not  prejudicial  error. — People 
V.  Gordon,  US  Cal.  328,  8E  Am.  St.  Rep.  174, 
(ft  Pac.  740. 

Ae    to   InatraetlOH    aa    (o    deatraetloB    be- 

twees  enbvssleiaeBt  BBd  larecay,  see  pars. 
I«.  81,  this  note. 

Kl.     Aa   M   aalare   of  oSeaae,   and  laleat. 

— In  prosecution  for  embezzlement.  It  is 
proper  for  court  to  Instruct  Jury  as  to  what 
conalilutes  offense,  and  as  to  question  of 
fraudulent  Intent  In  such  crime. — -People 
V.  Treadwell.  69  Cal.  230.  237,  T  Am.  Cr.  Rep. 
lEi.  10  Pac.  e02. 


t3.  Varlnaee  —  BctwH-a  evMenee  bb4 
proof  Ib  iBforaaHaB.— Where  there  Is  a 
variance  between  the  Information  and  the 
proof  In  the  Information,  and  the  evidence 
on  the  trial  of  an  action  charging  embezzle- 
ment of  money,  the  evidence  showing  the 
receipt  of  a  bank  draft,  but  the  evidence 
further  shows  that  the  bank  draft  was  de- 
posited by  the  accused  In  an  account  of  his 
wife  aeainst  which  both  he  and  she  had  the 
right  tu  check,  and  that  he  checked  out  some 
of  the  money,  such  variance  as  to  details 
of  conversion  of  the  money  do  not  consti- 
tute a  variance  In  law,  and  are  Immaterial. 
—People  V.  Crane,  34  Cal.  App.  6t».  108  Pac. 
J7T. 

•!.     Verdlet. — In  a  prosecution  for  enibez- 

defendant    with    embezzlement    of   a    large 
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|D0« 


trial   t 


red,    . 


back,"  but  Bold  the  ring  In  Stoi^kton.  It 
waa  not  how  he  procured  poBSessIon  of  the 
Ting,  but  the  subsequent  felonlDus  conver- 
■lon  of  It  that  constituted  the  embeizle- 
mant.— PeopU  y,  Gordon.  13J  Cal.  SZa,  SS 
Am.    Bt.    Rep.    1T4,   GG   Pac.   716. 

•B.  Holloa  Ib  arreat  af  JnarW'-t. — On  a 
motion  in  arrest  of  Judgment  after  convic- 
tion ae  bailee  under  an  indictment  or  In- 
tormatlon  In  the  language  of  the  statute, 
such  indictment  or  Information  Is  sufflclenC 
notwlthatandlngr  the  fact  that  the  facts  and 
circumstances  of  the  felonious  conversion 
are  not  allesed.  Stating  that  the  property 
was'  Intrusted  to  defendant  as  bailee  auf- 
flelently  showed  a  fiduciary 


t  the  fac 


charge,  a  sum  of  money  smaller  than  the 
total,  the  verdict  o(  the  Jury  was  not  In- 
sufnclent  which  found  that  ths  defendant 
was  KUlIty  of  embezzlement,  as  charged  in 
the  Indictment,  and  elected  by  the  people 
as  the  substantive  offense  to  be  proven,— 
People  V.  Hatch,  183  Cal.  SE8,  12G  Pac.  »0T. 

S4,  Verdict  of  conviction  charging  con- 
version  as  bailee,  la  not  contrary  to  an  In- 
struction to  the  Jury  that  "if  you  are  sat- 
isfied that  the  defendant  obtained  posses- 
sion of  the  ring,  mentioned  in  the  Informa- 
tion, against  the  will  of  the  prosecuting 
witness,  you  should  And  a  verdict  of  not 
guilty,"  where  the  prosecuting  witness  tes- 
tified that  the  defendant  took  the  ring  from 
her  (Inger  "hefore  she  knew  It."  and  then 
told  her  he  would  take  It  to  San  Francisco 
and  have  it  Dzed  for  her  as  an  engagement 
ring  (they  having  become  engaged),  and 
would  put  soma  rubles  In  It.  and  would  be 
back    Id    nine    days;    that    "ha    never    came 

S  604.  WHEN  OFFICEBS  OF  STATE  OB  ANY  ASSOCIATION  OUILTT 
or  EMBEZZLEMENT.  Every  officer  of  this  state,  or  of  any  county,  city,  city 
and  coianty,  or  other  municipal  corporation  or  subdivision  thereof,  and  every 
deputy  clerk,  or  servant  of  any  auch  oEBeer,  and  every  officer,  director,  trustee, 
clerk,  servant,  or  agent  of  any  association,  society,  or  corporation  (public  or 
private),  who  fraudulently  appropriates  to  any  use  or  purpose  not  in  due  and 
lawful  execution  of  his  trust,  any  property  which  he  has  iu  his  possession  or 
under  his  control  by  virtue  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to 
appropriate  it  to  such  use  or  purpose,  is  guilty  of  embezzlement. 

Hiatory:    Enacted  February  14,  1S72;  amended  April  8,  1880,  Code 
AmdtB.  1S80  (Pen.  C.  pt).  p.  8. 


circumstances  of  the  felonious  conversion. 
In  the  absence  of  a  demurrer. — People  v. 
Gordon,  133  Cal.  338.  S&  Am.  St.  Rep.  174. 
SB  Pac.  71E.  See  People  v.  Tomllnson,  (S 
Cal  344,  6  Pac.  GOE;  People  r.  Mahlman,  Si 
Cal.  ERE,  2J  Pac.  1*6;  People  v.  Page,  lit 
Cal.  3Se,  43  Pac.  32fl. 


EMBEZZLEMENT— OFFICERS  OP  STATE, 
ETC.,  OE  OP  ASSOCIATION. 
L  In  Qemekal. 
II.  Ihdictuent  and  Infobmatiok. 

III.  Evidence  —  Aduibsibiuti    akd    Sum* 

IV.  Instbcotiok  to  Just. 
L  In  Oenebai. 

1.  Construction    of    BcetioD — Fittuilulcnt 

appropriation. 

2.  Same — Includes  what  officers. 

3.  Same — No   eiception — "Member"    of 

association. 

4.  Same — Omission  of  tai-collector. 

5.  Same — Prosecution  under  section  424, 

6.  Same — Purpose  of  section. 

7.  Same — Weight  of  definition. 

8.  Defenses — Estoppel  to  set  up. 

9.  Some — What  is  no  defense. 

10.  Demand — Necessity  of. 

11.  Extraditable  offense  from  Mexico. 

12.  Oist  of  the  embeizl anient. 


13.  Property  subject  to — Shares  of  stock. 

14.  Who  may  be  punisbod — In  general. 

15.  Same — Auditor  of  county. 

16.  Same — Auditor  of  public  accounts. 

17.  Same — De    facto    ofScer    of    de    facto 

corpoiBtion. 

18.  Same — Deputy  county  assessor. 

19.  Same — Same — Converting     money     re- 

ceived in  part  payment  of  taxes. 

20.  Same — Judge  converting  county  school 

21.  Same — Justice   of    peace  —  Converting 

public  sehaol  funds. 

22.  Same— Officer  of  an  association. 

£3.  Same — -Police  officer — Assigned  to  posi- 
tion of  jailer — Collection  of  flnes. 

24.  Same — Secretary  of  corporation. 

25.  Same — Secretary    of    harbor    eommis- 

26.  Same — Treasurer  of  veterans'  borne — 

Depositing  money  in  his  own  name. 

IL    IKDICTUENT  AMD  IHPOBUATION. 

27.  Clerk  of  eorporat'on  charged. 

28f  Does  not  charge  two  offenses,  ivhen. 
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E9, 30.  EquiTsleat  ezpresiiouB. 

31.  Following  language  of  statute. 

32.  Same — Charging  embezzlement  of  state 

fondi. 

33.  Same — Eiact  worda  of  statute  need  not 

be  used. 
84.  Insufficient  allegation  of  fidu^Tj  TO- 
SS. Manner  and  purpose  for  which  money 

was  received. 
36.  Necessity  of  alleging  trust  relation. 
3T.  Need  not  describe  money. 

38.  Not   necessary   to   name   persons   com- 

posing association. 

39.  Sufficiene?  of  indictment, 
.   m.  EviBENCB  —  Admisbibilits    and    Snin- 

CIBNCY. 

40-  Admissibility — Failure  to  account  and 


every  BUch  otBcer.  and 


ES,  TS  Fac.  111. 

8.     SaiBC — Vm     cxccptloa- 

"every  oflloer.  director,   trui 


officer,  director. 
&K*nt    of    any 
loclety.    or   corporation,    public 
:  Cat.  C«, 


hlg 


der  hlH   CI 
to  his  Dfrn  use. 


who    (raudul 
•I  by   1 


ntent   that 

Drporatiou 

ap- 

B    of 


lot  to  a 


>r  his  trust, 
shall  be  g-uilty  o(  embeMlement."  This  sec- 
tion does  not  say  that,  being  oRlcer,  It  he 
Is  "member"  of  association,  be  shall  not  be 
sullty  If  he  commit  act  denounced,  but  tt 
makes  no  exception,  and  Indicates  sweeping 
declaration  that  all  "oOlcers."  etc.,  what- 
soever, without  any  reserve,  who  do  acts 
described    therein,     shall     ba    held    as    em- 

41_  Same Other  moneys  coming  into  de-      beulers,  and  punished  aa  sucb. — People  *. 

fendant'B  hands. 

42.  Same— Similar  acts  of  defendant. 


that   I 


43.  Same— Taxeo  collected  from  others.  P"*  ° 

44.  Inadmissible— As   to   "shortago"      ,iiia', 

shown  by  books. 

45.  Insufficient  to  convict. 
46,47.  Justifying  conviction— Corporate  e 

48.  Same — Non-return  of  money  by  ae 

49.  Same — Proof  of  eiact  amount  not  nee- 

50.  Proof  of  officer's  qualification. 
IV.  Ikstruotions  to  Jury. 

51.  As  to  accomplice— Properly  refused. 

62.  As  to  intent  to  steal. 

63.  As  to  kind  of  money  embesiled. 

54.  Considering    together — Incorrect    prin- 

ciple of  law. 

55.  Construction— Officers  of  corporation. 

56.  Deputy  county  assessor— Not  erroneous 

57.  Directing  verdict. 

58.  Erroneous — Not  cured  by  correct  ones. 
B9.  Inapplicablfl  and  erroneous. 
60.  Not  passing  on  weight  of  evidence. 

I.    IN    OENERAU 

I.  CoMtraeHaB  *I  seetlon— Fr«Bd«l«nt 
■pproprlatlaB  by  any  ofUcer  of  corporation 
of  properly  which  he  has  In  his  possession 
by  virtue  of  his  trust,  to  any  use  or  purpose 
not  in  due  and  lawful  execution  of  such 
trust.  Is  embezzlement,  under  this  section. — 
Winchealer  v.  Howard.  IJB  Cal.  Ui,  IBl.  S» 
Am.  St.  Rep.  16J.  «i  Pac.  6»2,  sub  nom.  Rice 
v,   Howard.   69  Pac.  77. 

3.  Same— laelBdca  wkat  aSeera.- This 
section  Includes  every  officer  of  state,  or 
of  any  county,  city,  city  and  county,  or  other 
municipal  corporation,  or  subdivision  there- 
of, and  every  deputy,  clerk,  or  servant  of 


iqulred  by 


ectlor 


4G2,  f5B.  BT  Pac.  46 
S.  Bmtmt — Preser 
BBsra . — De  f  en  d  a  n  t 
prosecuted  under  ai 
is  charged  under  tl 


,  because  public  officer's  o 


People 


te.  but  who 

under    this 
[•mission  to 

.  We  at  lake. 


134  Cal.  4E2,  4SG,  67  t 

S.     Same — Parpase  ml  aectlDB. — It  Is  said 

lon-Iaw   deflnitlon    of   larceny 

gaps,    through    ' 


1    of   t 


Fin 


of  tbcae 


■any    c 


ntnalB 


,    f( 

e  defec 


to   BUStal: 

n    charge   ol 

cenj-.   It 

t     stolen    gi 

should 

proa 

Second 

imptlon  that 

goods  was 

ilred  by 

ubeequen 

t  Iraudulen 

while    bslli 

.laated. 

■w   . 

sxcepted 

caaes.      It  was 

to   meet 

I  in  c 


1  lai 


It  If  not  In  all.  of 
the  stales  of  our  Union.  In  some  of  which 
offense    is  created   known   as    embeiilament 

designating  oRense  aa  embezzlement.  — 
People  V.  Gallagher.  100  Cal.  466,  468,  tS 
Pac.    SO. 

T.  Same — ^Welicht  at  deflBitloB  given  In 
thlB  section  reals  upon  word  "Intruated." 
Where  property  la  taken  forcibly  or  fur- 
tively, or  when  posaeaalon  Is  gained  by 
trick  or  device,  and  owner  had  no  Intent 
to  yield  poBseaalon  and  "Intruat"  property 
to  another,  there  is  no  embeiilement.— 
People  V.  Johnson.  SI  Cal.  26B.  IS9,  27  Pac. 
SBS:  People  v.  Dougherty,  14S  Cal.  693,  B»4, 
77  Fac.  466. 
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S.  DefcBacB  —  E:*t«|>p*l  to  act  np  that 
money  charg-ed  to  have  been  embezzled  by 
police  ollleer  □(  a  municipal  corporation, 
who  had  been  aaslKiied  to  act  as  Jailor,  of 
money  asseBsed  as  flnes  upon  varloua  Indi- 
viduals by  the  municipal  court  and  collected 
by  him  under  a  custom  which  had  grown 
up  In  the  administration  at  the  aCFalra,  and 
telonlously  coverted  to  his  own  use  by  him, 
did  not  come  Into  hia  hands  by  virtue  of  his 
ofllce  or  In  the  execution  of  his  trust,  where 
the  law-makes  it  the  duty  of  the  city  mar- 
by  the  municipal  court;  the  provision  of  the 
law,  and  not  custom  In  the  municipality, 
Koverns  in  such  cases  and  determines  the 
liability.— Harnett  v.  State.  Se  Tex.  Cr.  Rep. 
381,  ISI  Am.  St  Rep.  S71.  £3  I.  R.  A.  (N.  S.) 
Tfll,  11»,  8.  W.  85G,  dlstlnKulBhlns  State  v. 
Brooks,  4!  Tex.  SI. 

See  Hoore  v.  State.  E3  Neb.  831.  It  K.  W. 
tl». 

But  see  par.  IS,  this  note. 

A*  to  estoppel  In  4*»T  that  Hoaeya  al- 
Irared  to  Dave  beta  eisbEmmlcd  came  lato  kte 
kaada  by  vtrtue  s(  lUa  oSec,  see  note,  S3 
L.  R.  A.    (N.  S.)    T61. 

V.  Sane — ^Wh>t  la  >>•  deteaee.— It  la  no 
defense  to  prosecution  for  embesitement 
of  funds  belong'lng  to  corporation  that  It 
authorized  withdrawal  of  money  from  bank 
for  the  fraudulent  purpose  of  hindering  and 
delaying  its  credltors.—Peopie  v.  Ward,  1S4 
Cal.  301.  309,  fi6  Fac.  372. 

10.  Denaad — Neeeaaltr  of. — In  prosecu- 
tion for  embezzlement,  demand  Is  nol  nec- 
essary prerequisite.  Demand,  followed  by 
refusal.  If  other  essential  facts  exist.  Is  evl- 

'  dence  of  embezzlement,  and  sometimes  In- 
dispensable evidence  of  It.  but  It  is  fraudu- 
lent and  felonious  conversion  of  money  or 
other  property  that  constitutes  offense,  and 
that  may  even  be  proved  without  demand. 
—People  V.  Ward.  13*  Cal.  301.  304,  66  Pac, 
3T2. 

11.  Extraditable  olIeBec  from  Mexico^— 
Embezzlement  of  public  moneys  Is  an  ex- 
tradlctable  offense,  under  treaty  between 
the  United  States  and  the  republic  of  Mexico 
bearing  date  December  11,  1361— People  v. 
Gray,  63  Cal.   2T1,   274,  6  Pac.   240. 

II.     Gist     si     tke     enbeHlEinrBt     Is      the 

son  to  whom  it  has  been  Intrusted.— People 
V.  De  Day,  80  Cal.  B2,  56,  S  Am.  Cr,  Hep. 
185,  22  Pac.  90. 

13.  Prnperty  Bubject  to— Sfcares  at  stack 

subject  of  embezzlement.- People  v.  Wil- 
liams, to  Cal.  1,  2. 

14.  Wbo  mar  be  pnnliihed— Ib  general, — 

The  crime  of  embezzlement  by  a  public  of- 
ficer, etc.,  under  the  above  section  being 
charged,  only   those  persons  coming  clearly 

Ished  for  the  embezilemenC  charged.  An 
offense  or  a  person  nol  within  the  words  of 
the  statute  and  the  dellnllloa  of  the  crime 


can  not  be  adjudged  guilty  because  within 
the  reason  and  spirit  of  the  section;  and 
this  principle  can  not  be  evaded  by  holding 
that  one  performing  acts,  which  are  de- 
nounced a  crime  when  performed  by  a 
particular  class  of  persons,  is  estopped 
from  denying  that  he  la  within  that 
class.  —  See  San  DulB  Oblapo  v.  Farnum, 
108  Cal.  E62,  41  Pac.  44E;  State  T.  Bolln,  110 
Mo.  200,  10  S.  W.  EGO;  Moors  v.  State.  E3 
Neb.  831,  T4  N.  W.  819;  People  v.  Pennock, 
60  N.  T.  421,  426,  reverelng  1  Thomp.  &.  C. 
300;  Warswick  T.  State,  36  Tex.  Cr.  Rep.  63, 
85  S.  W.  386;  Hartnett  v.  State,  66  Tex.  Cr. 
Rep.  181,  133  Am.  St.  Rep.  »71,  23  D.  B.  A. 
(N.  S.)   761,  110  S.  W.  365. 

16.  Sanse — Auditor  at  eonntr  receiving 
money  oollected  on  licenses  by  the  license- 
collector  of  the  county,  the  law  requiring 
the  license-collector  to  pay  such  moneys  to 
the  county,  does  not  receive  such  moneys  by 
virtue  of  and  In  the  due  execution  of  his 
trust,  and  on  conversion  thereof  will  not  be 
liable  for  embezzlement  thereof,  or  bis 
bondsmen   be   liable    therefor   on   hia   bond, 

article  I  of  the  state  constitution  (1  Hen- 
nlng'B  General  Daws,  3d  ed.,  p.  liiiiv),  re- 
quiring that  "all  moneys.  asBcssments.  and 
taxes  belonging  to  or  collected  for  the  use  of 

nlclpal  corporation,  coming  into  the  hands 
of  any  olUcer  thereof,  shall  immediately  be 
deposited  with  the  treasurer,  or  other  legal 
depositary,  to  the  credit  of  such  city,  town, 
or  other  corporation,  respectively,  for  the 
benefit  of  the  funds  to  which  they  respec- 
tively belong,"  which  provision  relates  only 
offlcers  who  rightfully  or  offlclally 


Ohis: 


.   Farn 


unty.- 


Thomp.  &  C.  209. 


108  Cal.  652.  41  Pac.  145 
oincial  bonds).  See  People 
N. -v.  421,   426,   reversing  1 

pablie     aecoDDta 


t  be  c 


fees 

required 

by 

law 

to    be 

e   by 

■the! 

e.  and 

e.   can 

!d  on 

an 

indict 

mei 

It  charging: 

the 


}ezzlei 


ther 


of:    I 


order  to  make  < 
punishment  for  a  crime,  the  offense  mus 
be  within  the  plain  import  of  the  law  ere 
atlng  and  defining  the  crime,  and  the  ad 
vance  tees  required  to  tie  paid  by  Insurance 
cumpaniea  being  made  payable  Into  th< 
lury  by  the  Insurance  companies 


idlto 


I   had   t 


tborlty  or  power,  by  virtue  of  his  olDcc, 
to  collect  the  moneys  alleged  to  have  been 
embezzled, — Moore  t.  State,  6S  Neb.  331,  74 
N.  W.  319. 

17.  Same — De  faeto  aHecr  of  4e  taeto 
earporatloB  Is  liable  tor  embezzlement  itt 
funds  in  his  hands.— People  v.  I.eonard.  106 
Cal.  302,  310,  312,  30  Pac.  617. 

18.  Same  _  Depnty  eanaty  BBBeasor  who 
receives,  as  such  ofOcer,  moneys  belonging 
to  county,  and  who  fraudulently  approprl- 
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UBS.    <B    KuHty    of  S4.      Smm* — Smvlarr    i 


t  of 


Ine-  company.  Is  liable  for  embei 
the  money,  and  tie  1b  estopped  from  denying 
that  he  received  the  money  as  the  agent  of 
the  county,  and  can  not  be  heard  to  con- 
tend that  he  received  it  aa  the  bailee  of  the 
mining-  company,  and  that  for  that  reason 
the  ownership  of  the  money  was  In  the 
mining  company  and  not  In  the  county. — 
People  V.  Robertson,  6  Cal.  App.  614,  91 
Pao.  491. 
See  discussion   In  par.  S,   this  note. 

30.  Saase  —  JnHgt        eaBTcrtlnv       eoaalr 
■ckMil    iDBda.    In    the 

vision  of  law  givine  the 
right,  by  virtue  of  hla  ottlce  as  i 
to  the  care,  custody,  or  cont: 
county  school  fund,  can  not  be  c 
embezzling  the  same,  for  the  r 
-  the  county  school  funds  can  not 
hiB  bands  by  virtue  of  his  office 
execution  of  his  trust.— Wars wli 
3E  Tex.  Cr.  Rep.  Si,  IE  8.  W.  ISI. 

31.  Same- 


ol  any  pro- 
inty  judge  any 
as  such  Judge. 


checks  payable 
who  flUs  them 
than    that   due. 


poratlon. —People  v.  QallaEher,  4  Cal. 
Unrep.  113,  3S  Pac.  890,  E9Z-  100  Cal.  4(6, 
4E9,   3E   Pac.   SO. 

As   (a  sHeer  »l  mamitelmtton,   see    par.    tt, 

IS.  Sane — Srrretarr  of  harb«r  cohibIb- 
■laaera. — One  who  receives  money  In  bis 
ofllclal  capacity  as  Bccretary  of  board  of 
state  harbor  commissioners,  who  has  pos- 
session and  control  thereof  by  virtue  of  his 
trust,  same  being  public  money  of  state  of 
California,  may  be  prosecuted  under  this 
section.— People  v.  Qray,  6G  Cal.  271,  IT4. 
6  Pac.  340. 


3S.     Saase— 1 
— Deposit Ibk  a 

liable    under  a 


!    ot    tkc    vcaee.    In    the 

•e  of  a  provision  of  law  placing  In 
asacaslon  or  under  the  supervision, 
ir  control  of,  or  providing  for  the 
eping,  distribution,  transfer  or  other 
le  by,  such  Justice  of  the  peace,  ihe 
school  funds  of  the  state  or  county. 
.  not  be  convicted  on  a  charge  of  em- 


!nt  for 


D  his 


22.  Sane — OMecr  of  aa  aasiKlatloB   maj 

be  punished  as  embezzler,  without  referpnci 
to  his  membership  in  assoclallon. — Peopli 
v.  Mahlman.  8Z  Cal.  eSE,  EST,  33  Pac.  14E. 

Aa  to  secretarr  of  eonwratloa,  see  par 
S4,   this  note. 

23.  Sam* — Potlee  o«nr — AaalKned  4) 
VoBlttoa  af  Jallci^-Calleetloa  of  ■h«b — / 
police  officer  of  an  incorporated  city,  wh< 
Is  assigned  to  act  as  Jailer  temporarily,  an^ 
while    acting    in    that   capacity    collects    thi 

feloniously    appropriates 


collect 


>   his 


t  be  c 


the 


Islons.     for     the 


aubstantlally  sIm 
reason  that  It  was  not  a  part  of  the  official 
duty  of  such  officer,  as  Jailer,  to  collect 
lines  assessed  by  the  corporation  court;  any 
custom  that  may  have  grown  up  In  the 
conduct  of  the  alfalrs  of  the  municipality, 
not  having  the  sanction  of  law.  which  vests 
the  duty  of  collecting  and  receiving  such 
nnea  In  the  city  marBbal,  will  not  make  the 


Brooks,  4Z  Tex.  G2. 


r  la  his  awn  name  to  hiB 

unt.  does  not  render  him 
irge    of   embcEilement   of 


n  the  books  of  the  aeaociat 


upon  to  apply  the  mone 

Veterans'  Home  ASBocla 

particular   use    of    it,    c 

special   place,   and   no  demand   havlr 

made    upon     him    (or    the    money,    a 

money    still    being    on    deposit:    the 

liability  such  a  course  would  entail 

an     action     for     an     acrounting. — Pc 
Royce,  IDS  Cal.  1T3.  3T  Pac.  630.  39  F 


called 
need  of  the 
0  make  any 


mbezzter 


the    I 


vlth 


26 


ent  or  Information 
lot  allege  that  he  received  the  money 
rtue  of  his  employment,"  it  being  suf- 
to  allege  that  it  waa  received  in  the 
of  and  on  account  of  hla  masler  or 
mployer.  —  Denton  V.  State,  TT  Md.  627, 
1022. 


IS.     DaeB  am  < 


BCB,  nhei 


id  certain  other  sum  (or  "licenaes  dui 
e  county,"  and  then  charges  him  witl 
ibeizlement  of  whole  amount. — People  v 
i  la  Ouerra.  31  Cal.  416.  417. 


2».     Eqnivali 

inrormallon.  to 
and    lawful    ei 


at  expreaalaas. — In  prosecu- 
zzlement  against  officer  ot 
Is  not  fatal  (or  pleader.  In 
omit  phrase,  "not  in  the  due 
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use  wai  fraudulent  and       ahoutd   have   been   (rauduleni 


luld  not  be  "in  the  due  and  lawful  e 
on  of  his  trust":  and  If  It  was  "n 
le  due  and  lawful  execution  of  the  t 


'    his 


The    I 


—People   V.   Ward, 
111   Cal.  301,   303,   66   Pac.   STZ. 

M.  Camparei  PeoDle  v.  McMahlll.  4  Cal. 
App.  125,  ST  Pac.  404.  40G.  which  holds  that 
where  Information  merely  charges  that  de- 
fendant appropriated,  or  uaod,  certain  sura 
of  money,  the  property  of  corporation. 
which  had  come  Into  hla  control  and  care 
by  virtue  of  hla  employment  as  aooretary, 
asent.  and  servant,  and  where  conditions 
of  trust  are  not  stated,  nor  object  and  pur- 


that  U 


which 


defendant 
cutlon  of  his  trust."  c 
la    the   absence    of   i 


31.  rollawlmv  ■amKniiKe  «(  ■tatBtc,— An 
Information  for  embeiilement  framed  In 
accordance  with  statute  Is  auttlclent. — Peo- 
ple V.  Mahlinan.  S2  Cal.  E8S,  EST,  23  Pac.  14E. 

ax.  Same  —  CkarcliiK  embeeslement  of 
■tale    fanO    by    tax-collector,    which    crime 

pay  Into  the  state  treasury  at  the  lime 
specified  by  law.  Is  not  Invalid  because  It 
fails  to  speciflcally  charge  a  neglect  to  pay 


19S. 

S>,  S>u( — Bnet  noMa  at 
nal  be  aecd. — Information  for  • 
Is  Butflclent  where  It  substan 
language  of  statute,  though  ei 
statute  are  not  used.— People 
Cat.  301.  303.  SS  Pac.  3TZ. 

34.     InaafBcleHt  BlIeKntloB  at  ndi 

ment    for    embezslement.    simply    < 
son    charged    la    "duly    appointed. 


lly    follows 
;t  words  of 

Ward.   134 


lellng 


physi. 


ind  clearly  i 
raced  within 
.    Bheare 


of    this 


mother,  and  It  i 


beiillng  money  of  a 


lallfleil. 
county 


sBoclat 


»   fully 

named,  and  defendant  la  thereby  correctly 
Informed  that  It  was  property  or  money  of 
that  association  which  he  had  embeiiled, — 
People  V.  Mahtman.  33  Cal.  B33.  SS7,  Z3  Pac 


SO.     flaBrleat 


pay  over — There  are  doubtlesf 
OB  where  embezzlement  can  o 
ved  through  failure  of  agent  to  i 

!B   only    to   evidence,   and    not    lo 

er  evidence  long  before  period 
nting  arises,  and  before  his  succi 
cted  or  qualified. — People  v.  Roj 
..  173,  188.  37  Pac.  630.  39  Id.  G24. 


t'H    hands.— In    p 
lent  against  seer 


t    in    far 

dcflnitely   : 
tat  ion    em  bract 

T6  Pac.  813. 

SS.  Manner  mat  parpoae  tor  wklck  nonry 
»'■■  received. — Indictment  for  embezilement 
of  public  funds  of  county,  which  were  re- 
ceived by  defendant  as  deputy  county  as- 
sessor for  use  and  i}cneflt  of  county, 
sufllclently  states  In  what  manner  and  tor 
what  purpose  defendant  received  money,— 
People  V.  Cobler,  108  Cal.  638.  B41.  41  Pac. 
401. 

M.  Neeesslty  of  alleKlBK  trut  rrlalloa. 
— PImbezilement  is  purely  statutory  offense, 
under  provisions  of  our  statute.  It  is  es- 
sential   to    commission    thereof    that    thei-e 


other  moneys  of  corporation, 
int  sjiecined  In  information, 
ds  of  defendant.- People  v. 
.  301.  301,  63  Pac.  37Z. 


sible  to  prove  guilty  Itnuwledne  and  crimi- 
nal intent  in  appropriation  of  money  de- 
scribed in  Information. — People  v.  Gray,  66 
Cal.  371,  3T4.  6  Pac.  340. 

4S.  jfane — Taim  rolleeted  froai  others.— 
In  prosecution  against  deputy  county  asses- 
sor for  embezzling  county  funds,  evidence 
that  defendant  collected  personal  property 
taxes  from  other  parties,  and  failed  to  pny 

is  admissible  for  purpose  of  showint;  guilty 
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knowledge  and  Intent  In  appraprlB.tlon  of 
moneys  In  question. — People  ».  Cobler,  108 
Cal.  518.  £43,  41  Pac.  401. 

44.  iBHdKlMlUa  —  Aa  f  •^kwtase" 
■h*wB  by  baoka. — In  prosecution  lor  em- 
beszlement  of  particular  sum  of  money, 
BDiount  of  certain  check  belonKlns  to  cor- 
poration of  which  defendant  was  ag'ent 
and  servant.  It  Is  prejudicial  to  defendant 
to  admit  evidence  o(  "shortage"  shown  by 
hlH  books,  where  It  appears  afllrmatlvely 
that  the  sum  alleged  to  have  been  em- 
bezzled was  not  Included  In  such  shortage. 
—People  v.   Walker,    141  Cal.   90,   91,   ■4,  Tt> 

Pac.  ess. 

45.  laaMflclcBt  ta  eaarlct  under  this  sec- 
tion.—People  V.  Royce,  106  Cal.  171,  ITT,  IT 
Pac.  630,  3»  Id.  GI4. 

44.  JaatlfTlaa:  eanvletlOB — Comoratc  tx- 
■ateacc. — In  prosecution  for  embesilement. 
where  Indictment  charges  ofllcer,  manager, 
and  servant  of  banking  corporation  "duly 
created,  organised,  existing  under  and  by 
Tirtue  of  laws  of  atate  of  California"  with 
embezzling  certain  moreya,  proof  that  euch 
corporation  was  one  de  facto,  claiming  in 
good  faith 


:  law 


of  Cal 


CKICd   1 
impllpf 


*1T, 

4T.  In  prosecution  against  oRlcer  of  cor- 
poration for  embezzling  money,  evidence 
that  corporation  was  de  facto  corporation, 
existing  under  name  stated  in  informa- 
tion, is  enough,  without  proof  that  It  was 
a  de  Jure  corporation. — People  v.  Ward,  1S4 
Cal.   301,  303,  06  Pac.   ST2. 

■enHor. — In  prosecution  for  embeiilement 
against  deputy  county  assessor  for  appro- 
priating county  funds  to  his  own  use.  evi- 
dence that  neither  etatement  of  aBaesament 
nor  money  collected  was  returned  to  aaaea- 
■or's  offlce.  Justifies  verdict  of  conviction.— 
People  V.  Cobler,  10!  Cal.  638,  B4S.  41  Pac. 
401. 

4*.  Sane— Proof  ot  eaaet  amoaal  mot 
mrmnatT In  prosecution  for  embezzle- 
ment. It  does  not  devolve  upon  state  to 
prove  exact  amount,  and  proof  of  embez- 
zlement of  only  part  of  amount  charged  Is 
■ufflclent  to  support  Information. — People 
V.  Gray,   6«  Cal.  271,   i^^.   B   Pac.  240, 

le.  Proof  at  oHiccr*!!  qDaiillcatloB, — In  a 
prosecution  Cor  embezzlement  of  county 
funds  by  deputy  county  assessor,  It  Is  not 
necessary  to  prove  either  that  assessor  or 
his  deputy  had  properly  qualified.  law 
presumea  "that  person  acting  In  public  ofllce 
was  regularly  appointed  to  It,"  and  that 
official  duty  has  been  regularly  performed. 
— People  V.  Cobler,  108  Cal.  E3S,  E42,  41 
Pac.  401. 

IV.    INSTRUCTIONS   TO   JURY. 

Bl.  An  ta  aceazBiilIn— Pntperlr  Fefaaed. 
atructlona  aa  to  testimony  of 
properly  refused. — People  V. 
.    301,   310.   6E   Pac.   372. 


OS.  As  t»  iBteat  ta  BfeHL — Simbezilement 
ia  statutory  otfenae.  and  It  Is  not  neceaaary 
for  court  to  go  beyond  statute,  and  tell 
Jury  that  appropriation  or  conversion  must 
be  made  with  intent  to  steal. — People  V. 
Cobler,   lOS   Cal.   GS8,  GIG.    41    Pac.    401. 

53.  Aa  tn  ktad  ef  momtr  enUKaaled. — 
Where  defendant  is  charged,  as  county 
treasurer,  with  embezzling  public  funds, 
and  evidence  shows  that  at  time  of  official 
accounting  ot  money  in  treasury,  made  pre- 
ceding disclosure  ot  shortage,  there  was  on 
hand.  In  place  ot  coin,  certificates  of  de- 
posit, checks,  and  money -orders,  which  had 
been  received  as  money  by  treasurer  from 
tax-collector,  instruction  that  it  sworn 
statement  made  by  defendant  showed  bal- 
ance of  money  on  hand,  presumption  waa 
that  balance  was  lawful  money  ot  United 
States,  and  that  county  treasurer  was  not 
authorized  to  accept  checks  or  certificates 
of  deposit  In  payment  of  taxes,  wa»  not 
prejudicial.- People  T.  Amer,  lEl  CaL  103, 
00  Pac.   598.   TDl. 

54.  CaBsiderliig  togetker — la  tBearreet 
pHnelple  at  law.— When  single  Instruction, 
standing  alone,  in  prosecution  for  embezzle- 
ment, does  not  contain  all  conditions  and 
limitations  which  it  should.  It  Is  not  error 
to  give  it,  if  it  can  be  read  Id  connection 
with  other  instructions,  and  thus  make  all 

structions  harmonize  as  a  whole,  and  It. 


tether   and    i 


each  other,  they,  all  together,  fairly  and 
correctly  slate  law;  but  this  rule  does  not 
apply  when  instructions  contain  plain 
statement  of  incorrect  principle  of  law. — 
People    V.    Weatlake,    114    Cal.    4GZ,    4G7,    G7 

BS.     CoBHtracMaa — OBeer   at   cariiorBtla>. 

— Construction  of  Instructions  in  proaecu- 
tlnn  tor  embezzlement  against  defendant 
who  ia  olhcer,  manager,  or  servant  ot  bank- 
ing corporation.— People  v.  L.eonard,  IDS 
Cal.  302.  311.  114,  19  Pac.  617. 

Ml.  DcpBtr  eonaty  ■■■eaaar — Nat  err*- 
neaaa,  whcB. — Instruction  In  prosecution 
against  deputy  county  assessor  for  em- 
bezzlement o(  county  moneys,  held  not  er- 
roneous.—People  V.  Cobler,  108  Cal.  B38,  644, 
G4G,   41    Pac.   401. 

57.  Direct  lag  ver^let. — It  la  not  error 
for  court.  In  a  prosecution  for  embezzle- 
ment, to  tell  Jury  that  If  they  find  from 
the  evidence  all  facts  constituting  offense 
charged,  they  should  return  verdict  of 
guilty— People  v.  Cobler,  108  Cal.  S38,  E4S. 
41    Pac.    401. 

HN.     Err 


4G2.    4G7,   G7    Pac. 


IB  ppll  cable     BBd 

under  this  aei 


under  section  434,  ante,  are  inapplicable  and 
erroneous. — People  v.  Westtake,  124  Cal. 
4EI.  4G4,  67  Pac.  46G. 
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CO.     Not  vai«Im(   OB    welKkt   of   cvldcacc.  agaltiHt    deputy    county    assesior     lor    em- 

— Instruction     not    obnoxious     as     passins  bezzlement     ot     county     (unda. — People     v. 

upon    weieht   o(   evidence,    and   which   suffl-  Cobler,    108   Cal.    638,   B<4,   41    Pac.   401. 

clentl;  atatea   suMty   Intent,   In   proaecutiOB 

§  604a.  FRAUDULENT  BEMOVAL  OF  LEASED  PB0PERT7  EMBEZ- 
ZLEMENT. Every  person  who  shall  fraudulently  remove,  conceal  or  dispose 
of  any  goods,  chattels  or  effects,  leased  or  let  to  him  by  any  instrument  in 
writing,  or  any  personal  property  or  effects  of  another  in  his  possession,  under 
a  contract  of  purchase  not  yet  fulfilled,  and  any  person  in  possession  of  such 
goods,  chattels,  or  effects  knowing  them  to  be  subject  to  such  lease  or  contract 
of  purchase  who  shall  so  remove,  conceal  or  dispose  of  the  same  with  intent  to 
injure  or  defraud  the  lessor  or  owner  thereof,  is  guilty  of  embezzlement. 
History:  Enactment  approved  May  G,  1917,  Stats,  and  Amdts.  1917, 
p.  273.     In  effect  July  27,  1917. 

S506.  WHEN  GABRIEB  OB  OTHER  PERSON  HAVING  PBOPERTT 
FOR    TRANSPORTATION,    FOR    HIRE,    OUILTV    OF   EMBEZZLEMENT. 

Every  carrier  or  other  person  having  under  his  control  personal  property  for 
the  purpose  of  transportation  for  hire,  who  fraudulently  appropriates  it  to  any 
use  or  purpose  inconsistent  with  the  safe  heeping  of  such  property  and  its 
transportation  according  to  his  trust,  is  guilty  of  embezzlement,  whether  he 
has  broken  the  package  in  which  such  property  is  contained,  or  has  otherwise 
separated  the  items  thereof,  or  not. 

.      HIatory:    Enacted  February  14,  1S72. 

I.     C«>atr<icllaB  al  acctlaa. — Under  Iowa  sustained.      If    a 

statute    similar    to    above,    indictment    for  not  been   deliver 

embeiElement   agalnat   defendant   who   had  they  are   not  wl 

quantity   of  wheat  stored  with  him,  which  of   section. — Stat 

ha   converted   to   his   own   use,  can   not   be  123. 

§606.  WHEN  TBUSTEE,  BANEER,  ETC.,  GUILTT  OF  EMBEZZLE- 
MENT. Every  trustee,  banker,  merchant,  broker,  attorney,  agent,  assignee 
intrust,  executor,  administrator,  or  collector,  or  person  otherwise  intnisted 
with  or  having  in  his  control  property  for  the  use  of  any  other  person,  who 
fraudulently  appropriates  it  to  any  use  or  purpose  not  in  the  due  and  lawful 
ezeciftion  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to  appropriate  it 
to  such  use  or  purpose,  and  any  contractor  who  appropriates  money  paid  to 
him  for  any  use  or  purpose,  other  than  for  that  which  be  received  it,  is  guilty 
of  embezzlemeiit,  and  the  payment  of  laborers  and  materialmen  for  work  per- 
formed or  material  furnished  in  the  performance  of  any  contract  is  hereby 
declared  to  be  the  use  and  purpose  to  which  the  contract  price  of  such  contract, 
or  any  part  thereof,  received  by  the  contractor  shall  be  applied. 

History;  Enacted  PebmaTy  14.  1872;  amended  March  22,  1907,  Stats. 
and  Amdts.  1907,  p.  S92,  Kerr's  Stata.  and  Aradts.  1906-7,  p.  528;  amend- 
ment approved  May  27,  1919,  State,  and  Amdts.  1919,  p.  1090. 

EMBEZZLEMENT— BY  ADMTNTSTRA-  6.  Same— Attorney  for  guardian  of  minor. 

TOH,  BANKER,  TBUSTEE,  ETC.  7.  Sam^When  not  guilty. 

1.  Adminiatrator — No  crime,  when.  8.  ConBtruction  of  flection. 

2.  Assignee   for   creilitora — Guilt   or  iono-  9- 11.  Embezzlement   by   eieentor. 

cencp,  how  not  affected.  12.  EBSential  element  of  the  offense. 

3.  Saine— What  is  no  defense.  13.  Evidence  of  previous  acta  admissible. 

4.  Same — When  gnilty.  14.  Same — What   is   hearsay   and   iccompo- 

5.  Attorney  at  law — When  guilty.  tent. 
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15.  Same — What    will    not    Bustain    verdict 

-agaiiiBt  guardian. 
IS.  Indictment — Against  guarilian. 
17.  Same — DeaignatioQ  ot  defendant, 
■  18.  Same^PoHowing  language  of  statute. 
19.  InBtruetioDs— In  language  of  statute. 

1.     AdnlBlstmlar— N«  nine,  wk«B.— Fact 

that  defendant  charged  with  embezzlement 

trator,  the  sum  of  one  thousand  seven  hun- 
dred ninety-tour  dollars,  but,  In  rendering 
his  official  account,  has  charged  *hlmseir 
with  only  one  thousand  seven  hundred  dol- 


'    Inci 


AHlnec 


'  facts,  con- 
.— People  V. 
31. 


r  crrdltan — Galtt  «t  Ib- 
nacraee,  how  not  nfflecU'd. — In  prosecution 
for  embeEzlement  against  an  assignee  for 
benefit  of  cr«dftora,  who  Is,  by  terms  of 
assignment,  required  to  pay  out  ot  pro- 
ceeds of  trust  funds  Judgment  BKalnst  as- 
signor, the  fact  that  sui-h  assignee  gives 
written  Indemnity  to  Judgment  creditors  of 
assignor  does  not  In  any  way  affect  guilt 
or  Innocence  of  dcfendant.^People  v.  He 
Lay,  80  Cal.  62,  ES,  8  Am.  Cr.  Rep,  186,  22 
Pac.  80. 

S.  Smmt — ^kat  ■■  bo  trtnmr. — In  prose- 
cution for  embeiilement  against  assignee 
lor   benent   of  creditors,   fact  that   assignor 

assignee   Is   no   defense   to   charge   of   em- 
beizling  property  received  and  retained  by 
assignee.— People  v.   Pe  l.Ay,  80  Cal.   52,  E6, 
8   Am,    Cr,   Kep.   18E,    22   Pac,   SO. 
Sfline  —  Wku    KB 


;neRt 


Llently  t 


to  nkea  KnIllT* 


for  client,  and  not  only  falls  to  Inform  lat- 
ter of  such  fact,  but  conceals  It  from  him, 
and  keeps  money  for  his  own  purposes,  is 
guilty  of  embazi lament. — People  v.  Tread- 
well,  88  Cal,  3Z8,  238.  T  Am.  Cr,  Rep.  152,  10 
Pac   502, 

9,  SMae— Allamcr  for  (■■rdlim  of  Minor 
receiving  draft  from  such  guardian  repre- 
senting funds  of  the  minor  ward,  tor  the 
purpose  ot  investing  the  same,  and  as  evi- 
dence of  good  faith  or  as  security  for  the 
faithful  execution  ot  the  trust,  executes  his 
note  to  the  guardian  for  the  amount  of  the 
draft,    but  upon    tho  express   underfitanding 


and  agreement  that  the  amount  of  the  draft 
was  to  be  Invested  with  and  loaned  to 
other  parties,  the  relation  between  such 
attorney  and  guardian  Is  not  that  ot  debtor 
and  creditor,  but  was  of  a  flduolary  char- 
acter, and  the  conversion  of  the  money  to 
his  own  use  by  depositing  the  draft  in  an 
account  of  his  wife  against  which  he  was 
entitled  to  draw  checks,  and  afterward 
checking  out  almost  the  entire  amount, 
constituted  embezzlement. — People  v.  Crane. 
34  Cal.  App.  ESS,  188  Pac,  ST7. 

7.  San* — WfeCB  Bot  vnlltr. — An  attorney 
at  law  who  has  been  Intrusted  by  client 
with  money  to  pay  tor  government  land  Is 
not  guilty  ot  embezzlement  or  ot  fraudu- 
lent conversion    of    money    before    time    for 

102  Cal,   552,   556,  36   Pac.   032. 

8.  CoBstmetloB  of  seetloa. — Facts  nar- 
rated, concerning  wilful  and  deliberate  mls- 
appropriatton  by  stockholder  in  Interest  of 
and  to  sustain  tottering  mercantile  bank, 
which  was  principally  owned  by  such  stock- 
holder and  other  defendants,  that  might 
well  be  contended  would  constitute  em- 
bezzlement under  this  section, — Winchester 
V.  Howard,  13E  Cal.  432.  413,  80  Am,  St. 
Rep,  153.  64  Pac,  892.  sub  nom.  Bice  v. 
Howard.  69  Pac,   7T. 


Enbea 


ofCenf 


prior 


to  the  date  of  the  order  dire 
ment  to  the  legatee,  as  the  title  to  such 
legacy  takes  Its  Inception  at  the  date  ot  the 
death  of  the  testator,  and  not  at  the  date  of 
the  decree. — People  v.  Dates,   20   Cal.   App. 


lEE  E 


appropriates  trust  property  to  payment  ot 
his  own  claim,  where  he  is  under  obligation 
to  pay  Judgment  Drst  out  ot  funds  received 
from  sales  and  collections,  may  be  found 
guilty  ot  embeizlement,  where  he  fraudu- 
lently appropriates  proceeds  from  such 
sales  and  collections  to  his  own  use.  and 
accounts  only  for  smaller  sura. — People  v. 
De  Lay,  80  Cal.  52,  G6,  8  Am.  Cr.  Rep.  18G. 
22  Pac.   90. 


I    irhea   BdnlBlBtrator   ■■    Bot  entity 


I    basis    for    the    der 


^People    V.    Dales,    29    Cal,    App,     260,    166 
Pac,   112, 

11.  In  the  prosecution  of  an  executor  for 
the  embezzlement  of  a  legacy  upon  his  fail- 
ure and  refusal  to  comply  with  an  order  ot 
the  probate  court  directing  Its  payment  to 
the  legatee.  It  can  not  be  contended  that 
the  venue  of  the  offense  was  not  proved  as 
laid  In  the  Indictment,  because  ot  the  fact 
that  the  defendant  was  In  another  county 
between  the  date  of  such  order  and  the  date 
ot  the  order  Issued  for  the  attachment  of 
to  the 


date 


at  his 


ndict 


mtlned  1 


lall 
a  laid. 


embezzlement  by  trustee,  banker,  etc.,  Is 
fraudulent  Intent, — People  v,  Treadwell,  09 
Cal.    226,    237,    7    Am,    Cr.   Rep.    lEZ,    10    I'ac. 
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te  deflnlng 

otfansa  charged 

— Pe< 

iple  V.  Pag 

e,  lie  Cal.  SSG. 

291.  48   Pao! 

SM. 

laa  ffivan  Instn 

relates   to   what 

.   constitutes   er 

nbszzlement, 

question    of 

fraudulent    Inte 

nt     In     embezil 

both. 

■ectlon    an 

d    aectlon    608, 

,r  for  cour 

t    to   ElVB   these 

sections  to 

Jury, 

of  law,    for   th. 

-People  V. 

Treadwell,   69  Cal.  226,  S3T, 

I  Ara 

1.  Cr.  Rep.  : 

153,  10  Pac.  602, 

TIL  Xin,  ck.  TLl     BHBBZZLBHBlfT— BY   COLLBCTOB.  BAII.BB.  ETC.  H  BMa,  S«7 

IX     EvldeB«( — Proof  of  pTCVlona  acta  aJ-  17.     Sane — Dralgsatlaa    of    detcadant. — ■ 

ailsallilc. — In  prosecution  for  embezil  em  ent.  Where  facta  constituting  the  crime  of  em- 
evidence  Is  admissible  which  tends  to  prove  beiilement  are  fully  stated,  It  Is  not  neces- 
prevlous  acta  of  embezzlement  similar  to  sary  to  designate  defendant  by  any  par- 
person.— People  T.  Neyce.  86  Cal.  39!,  296,  "agent." — People  r.  Neyce,  28  CaL  393,  194, 
24   Pac.  1091.  24  Pac.  1091. 

M.     Bame — ^^kat   ts   kearsar   aad    tneom-  i&     Same — Fallowlac    laacaBge    of    stat- 

peteal. — What  Is  hearsay  and  Incompetent 
as  evidence  In  prosecution  against  guardian 
of  Insane  person  aa  tending  to  show  om- 
beislement.— People  v.  Page,  118  Cal.  286, 
29&,   42   Pac.    326. 

IS.  Saasr — Wkat  titll  aot  snstala  Tcrdlet 
aaralnst  K^anilaa. — Evidence  InaufQclent  to 
Justify  verdict  of  guilty  of  charge  of  em- 
beiilement  against  guardian  of  Insane  per- 
son.—People  V.  Page,  116  Cal.  386,  295.  48 
Pac.   326. 

19.  IndlctmeHt — Against  gvardlaa.  —  In- 
dictment against  guardian  lor  embezzle- 
ment need  not  allege  particulars  of  hli 
appointment  as  gusrdlsn,  or  proceedings 
In  matter  of  hla  guardianship. ^People  v. 
Page,   IIG  Cat.   286,   291.   48   Pac.   326. 

§  606a.  OOLLZOTOR  DEFIlfED.  Any  person  who,  acting  aa  collector,  or 
acting  in  any  capacity  in  or  about  a  business  conducted  for  the  collection  of 
accounts  or  debts  owing  by  another  person,  and  who  violates  the  provisions 
of  section  five  hundred  six  of  the  Penal  Code,  shall  be  deemed  to  be  an  agent 
or  person  as  defined  in  said  section  five  hundred  six  of  the  Penal  Code,  and 
subject  for  a  violation  of  the  provisions  of  said  section  five  hundred  six  of  the 
Penal  Code,  to  be  prosecuted,  tried,  and  punished  in  accordance  therewith  and 
with  law ;  and  the  word  collector  herein  set  forth  shall  also  include  and  be  held 
to  mean  every  such  person  who  collects,  or  who  has  in  his  possession  or  undei" 
his  control  property  or  money  for  the  use  of  any  other  pereon,  whether  in 
his  own  name  and  mixed  with  his  own  property  or  money,  or  otherwise,  or 
whether  he  has  any  interest,  direct  or  indirect,  in  or  to  such  property  or  money, 
or  any  portion  thereof,  and  who  fraudulently  appropriates  to  his  own  use,  or 
the  use  of  any  person  other  than  the  true  owner,  or  person  entitled  thereto, 
or  secretes  such  property  or  money,  or  any  portion  thereof,  or  interest  therein 
not  his  own,  with  a  fraudulent  intent  to  appropriate  it  to  any  use  or  purpose 
not  in  the  dne  and  lawful  execution  of  his  trust. 


§  607.  WHEN  BAILEE,  TENANT,  OR  LODGES  QITILTT  OF  EMBEZ- 
ZLEMENT. Every  person  intrusted  with  any  property  as  bailee,  tenant,  or 
lodger,  or  with  any  power  of  attorney  for  the  sale  or  transfer  thereof,  who 
fraudulently  converts  the  same  or  the  proceeds  thereof  to  his  own  nsc.  or 
secretes  it  or  them  with  a  fraudulent  intent  to  convert  to  his  own  use,  is  guill/ 

of  embezzlement.  „         ,  „  ^  .,  ,„„ 

History;    Enacted  February  14,  1S7Z. 

EMBEZZr.RMENT— BY   BAILEE,  L  In  Genbbai.. 

TENANT,  OB  LODGER.  ].  As  to  constrnction  of  section. 

T.  In  Gesebai..  2.  Agent  or  bailee — Fei«<)D  is,  when. 

II.  iNDicraENT  AND  iMPORUATiotT.  3.  Demand  and  refusal- Not  an  eieuient 

III.  EviDF.xcE— SiFPirtENCT  OF.  of  the  crime. 

IV.  I.v.sTRfcTioNS  TO  Juay.  4.  Same — When  not  necesiairj. 
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6.  Embezilement   is   complete,   irhen — As 
to  geneisll7. 

6.  Same — Convenuoii  of  money. 

7.  Larceu;     or     embeizlement  —  Diatine- 

8.  Bame — Execution  of  intent  to  iteftl. 
S.  Venae  —  County     where    intent     ms 

formed. 
10.  Same — County  nbeie  property  wm  con- 

11, 12,  Same — Crime,  where  consummated. 

13.  What  is  not  embeulement — Intent. 

14.  Same — Interest  in  property. 

15.  Same — Same^Teuant — failure   to   de- 

posit landlord  'b  share. 
IL  Indictment  and  Infokmatioh. 

16.  Designation  of  defendant. 

17.  Following  language  of  statute. 
IS.  IlloBtratiTe  case. 

19.  Intrusting  property — Bailee  accommo- 
datum. 
W,  21.  Made   of   conversion — Value   of   prop- 
erty and  description. 
22.  Need  not  allege  circumBtances  of  con- 


23.  Partnership  doing  commission  business 

on  consignment — Member  in  charge. 

24.  Sale  of  goods — Payment  of  proceeds. 

25.  Setting   forth  particulars  of  fiduciary 

relation. 

26.  Buffieioncj  of — In  generaL 

27.  Same— Violation  of  trust. 

m.    EVUENCE SUFnClKNCY    Ot. 

28, 29.  Evidence   sufScient   to   justify   convic- 
tion-— In  general. 

30.  Same — Conviction  of  an  attempt. 

31.  Same — Hiding  portion  of  property. 

32.  Same  —  Taking    ring    from   woman's 

33.  Evidence  insuffieient  to  justify  convic- 

rV.    iNSTBUCTIOKa   TO    JURT. 

34.  A    harmless    instruction    as    to    "lar- 

35.  Same — As  to  fraud. 

36.  As  to  intent  to  deprive  owner  of  prop- 

erty. 

37.  Objectionable  instruction. 

38.  Proper  instruction. 


I.  IN  GENERAL. 
I.     Ab    ta    coaatmetlaB    of    acetlOB. — This 

■teal,"  to  constitute  crime  deflned  therein, 
but   makes    him    g-uUty   "who    fraudulently 

uae."  Languag-e  of  code  aeems  clearly  to 
Imply  that  fraudulent  purpoxe  to  convert 
to  one"s  own  use  may   be  coupled  with  In- 


.    thereafter   1 


tore  property  to 
■ty  be  guilty  o( 
crime  of  embeizlemenc  as  defined  In  statute. 
— People  V.  Jackson,  US  Cat.  4fiS,  its,  71 
Pac  ESS. 

2.  Agent  •r  kallee  — .  Periw*  ■■.  nko. — 
Where  one  assumes  to  act  as  agent  or 
bailee  (or  another,  and  by  this  means  U 
Intrusted  with  the  property  of  sucb  person, 
he  Ih  such  agent  or  bailee. — People  v.  Mc- 
Lean, 135  Cal.  306,  310.  S7  Pac.  7T0.  See 
People  V.  X^lpslc,  6  Cal.  Unrep.  ESC,  S3  Pac. 
311,  311;  People  v.  Walker,  114  Cal.  1,  3,  7T 
Pac.  TOE. 

S.  Denaad  aa«  NfvMl— Nat  u  tUmtnt 
af  tkc  erlBie. — A  demand  (or  return  of  the 
property  or  money  Intrusted  to  a  bailee  or 
to   a  trustee,   and   a   refusal   of   such    bailee 

element  in  the  crime  of  embezzlement  by  a 
bailee  or  trustee;  It  merely  constliulee  evi- 
dence of  embezElement. — People  v.  Crane,  S4 
Cal.  App.  59B,  ISS  Pac.  377. 

4.  Sane— Wfeen  not  aeceaaarr. — In  pros- 
ecution (or  emttesElement  o(  gasoline- 
launch.  Intrusted  to  defendant  as  bailee. 
It  is  not  neceeaary  for  owner  first  to  make 
demand  tor  return  ol  launch.  In  order  to 
constitute  otTense  of  embezzlement — Peo- 
ple v.  Goodrich,  141  Cal.  216,  tlS.  TS  Pac.  T9«. 

K.  Embeulemnt  la  eanplete  irhes— Aa 
ta  seaeraliy.  —  Where  one  has  been  in- 
trusted with  Jewelry  as  bailee,  and  has 
fraudulently  converted  It  to  his  own  use, 
crime  of  embesalement  is  complete,  within 
statutory  deflnltlon.— People  v.  McLean,  13G 
Cal.    SOS,    307,    ST    Pac.    770. 

0.  Save  —  Canveraloa  at  aaancr. — If  a 
man  goes  to  house  of  Ill-fame,  and  places 
money  In  hands  of  one  o(  inmates  thereof, 
to  keep  safely  for  him  while  he  sleeps,  and 
she  Is  given  control  Of  It.  property  Is 
•■intrusted"  to  her,  within  meaning  o(  this 
section;  and  If  she  violates  this  agreement, 
and  abuses  confldence  reposed  in  her.  by 
stealing  It.  or  conniving  at  Its  being  stolen, 
with  purpose  o(  depriving  owner  of  It  and 
converting  It  to  her  own  use.  she  Is  guilty 
of  embezzlement. — People  v.  McMahan,  133 
Cat.  3T8.  2S1,  EE  Pac,  ETl. 

7.  Larceay  or  cmbruleBcat  —  Dtatlae- 
tlaa. — If  owner  puts  his  property  Into  hands 


>   it,   in   his 


,   he  doe 


part  with  possession,  and  conversion  of  It 
animo  furandl  is  not  embezzlement,  but 
larceny. — People  v.  Johnson,  91  Cal.  26E, 
268,  27  Pac.  S6S. 

See,  also,  ante.  }  503,  note  pars.  lO-Sl. 

S.  Same — Bxecntlaa  of  lateMl  t»  ateal. — 
If  bailee  of  property  obtains  possession  of 
It  (rom  owner,  with  Intention  of  stealing 
It,  and  he  carries  uut  that  Intent,  he  may 
properly  be  Indicted  for  larceny;  but  If 
intent  to  steal  It  does  not  exist  at  time  of 
taking  possession  of  property  by  bailee,  but 
was  conceived  afterwards,  then  indictment 
should  be  under  this  section. — People  v. 
Smith,  S3  Cal.  280. 
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9.     Tfbbc  —  CoaatT    irken    lat*>t    waa 

fanned.— m  proBecutlon  for  emb exilement, 
where  gaBoUne-lHUnch  was  Intrusted  to  de- 
fendant in  one  county,  and  it  waa  carried 
out  of  that  county.  In  violalion  of  truBt,  the 
venue  ot  crime  la  In  county  where  Intent  to 
embeszle  the  launch  waa  formed. — People 
T.   Goodrich.    148   Cal.   2H,    21»,    7B   Pac   788. 


II,  INDICTMENT  AND  INFORMATION, 
IK     Denlsaatloa  af  defeadaal, — Informa- 
tion  under   tbi*   section    la   not   subject   to 

Keneral  demurrer  by  reason  oC  fact  that  de- 
fendant   is    not    named    in     Information    as 


:.   t  MS.   I 


IM.  Sane  —  Coaaty  whcra  praperty  was 
evaverted, — The  venue  of  Information  tor 
embeizlement  Is  in  county  wbereln  prop- 
erty was  converted  to  defendant's  own  use. 
—People  V.  Gordon,  133  Cal.  328,  331.  85 
Am.  St,  Rep.  171,  GS  Pac.  748. 

11.  Save  —  Crime,  wkere  caaaaaiBatel. 
— In  proBecutlon  for  erobeiilement,  where 
defendant  had  been  Intrusted  with  watch 
and  chain  In  one  county,  to  be  returned  to 
owner,    but   defendant  subsequently   took   It 


his    I 


»lth    1 


he    ( 


county  where  he 


be  tried  for 
received  watch  and  chain.  Crime  la  con- 
BUmmated  where  defendant  conceived  In- 
tent of  comnilttlns  It— People  v.  Murphy, 
51  Cal.  3TS,  ITS. 


13^     Obtlasnti 

74  Cal.  94,  »E,  16  Pac.  384. 


may    1 


,    " 


Scott 


companled  by  Intent  at  time  to  fraudulently 
convert  property  to  hla  own  use,  Is  not  em- 
beiilement. — People  v.  Murphy,  51  Cal.  37t, 
S7». 

14.  Saaie — lateremt  la  tke  praFertr-- Un- 
der statute  which  makes  It  larceny  to  em- 
beule  "any  money  or  property  o(  another." 
money  or  property  muat  be  entirely  money 
or  property  of  another.  In  order  to  sustain 
conviction.  If  accused  has  Interest  In  any 
part  of  It.  he  can  not  be  convicted  of  em- 
beiillnK,  under  this  section. — State  v.  Kent, 
23  Minn.  41,  II  Am.  Rep.  T64. 

15.  Saaie — Saaae— Teaaat — Pallnre  t«  de- 
pntt  laadlord'e  ukare.- Where  a  tenant 
holds  under  a  lease  requiring  him  to  plant 
the  crop,  tend  and  mature,  then  harvest  and 
deliver  (he  grain,  and  to  deposit  the  stip- 
ulated share  of  the  landlord  in  a  named 
bank  to  the  credit  of  the  landlord,  a  failure 
ol  the  tenant  to  comply  with  the  terms  of 
the  lease  and  a  conversion  ot  the  whole  of 
the  proceeds  of  the  crops  raised  does  not 
render  him  guilty  of  embezzlement,  he  being 
the  party  who  was  at  all  times  In  the  poa- 
BesBton  of  Ihe  crop,  and  not  sustaining  the 
relation  of  bailee  to  the  landlord. — North- 
cutt  V.  State,  60  Tex.  Cr.  Rep.  S59.  SI 
L.  R.  A.  (N.  8.)  S23,  ISl  8.  W,  1113,  dla- 
tlnguishlng  Uvlngston  v.  State,  38  Tex.  Cr. 
Rep.  63T.  43  S.  W.  1D08. 

Ab  to  tallnrc  ta  aceaaut  tor  tanil  i»  aae 
Jolatir  Intereiited  therela  aa  larcray  or 
eaibFBBleHeat,  see  note,  31  Ia  R.  A.   <N.  8.) 


alleged  to  have  been 
specially  injured  are  specifically  act  forth, 
and  contract  clearly  ahowa  that  defendant 
was  thereby  constituted  bailee,  and  re- 
ceived property  In  that  capacity. — People  v. 
Johnson,   Tl   Cal.  331,   339,   13   Pac.    361. 

Ab  to  ladlctlBg  partaer  la  ekar^e  of  een- 
BilaaleB  bnBlneBB  oa  eaaalnnneBl  where  he 
converts  proceeds  to  Individual  use.  see 
par.  IS,   this   note. 

17.  Fellowlnv  langnase  af  Bfatnte. — In- 
dictment which  charges  offense  In  language 
of  act  defining  It,  and  seta  out  fully  cir- 
cumstances under  which  It  waa  committed. 
Is  lufflclent. — People  y.  Garcia,  35  Cal.  531. 
E13. 

IS.  ItlBfltnitlve  eaae. — Information  under 
this  section  held  sulRclent. — People  v.  Gor- 
don, 133  Cal.  128,  SSO,  8G  Am.  St.  Rep.  1T4. 
66  Pac  743. 

IS.  iBtrBBtlag  property  —  Bailee  aeeoa^- 
■ladatBoi.— An  Information  for  embezzle- 
ment Is  not  subject  to  demurrer  because  it 
charges  crime  of  embezzlement  by  alleging 
that  defendant  was  Intrusted  with  poases- 
alon  of  certain  property  as  bailee  accommo- 
datum.  The  word  Is  useleas  in  charge,  and 
Its  insertion  is  not  prejudicial  to  defendant. 
— People  V.  Flores,  34  CaL  426,  4  Am.  Cr. 
Rep.  4SS.  1  Pac.  493, 

30,  Mode  af  eoBverstOB — Valae  o(  prop- 
erty,  aad  deBcriptloB. — In  a  prosecution  tor 
misappropriation  ot  balled  property,  char- 
should  be  distinctly  set  forth  In  Indictment. 
Value  ot  properly  and  description  of  what 
It  was  must  also  be  given. — People  v.  Cohen, 
S  Cal.  It,  43. 


II.    Coh; 


PoggI,    19    Cal. 


vemloa. — Statement       In       Information,       In 

prosecution  under  this  section,  that  prop- 
erty was  Intrusted  to  defendant  as  bailee 
Bumclently    shows    flduolary     relation,     and 

of  felonious  conversion.  Nor  Is  It  neces- 
sary to  aver  that  owner  or  bailor  had  de- 
manded poaaesalon  of  property  and  had 
been  refused.^People  v.  Gordon,  ISS  Cal. 
Si».  S30,   SS  Am.  St.  Rep.  174,   66  Pac.  743. 

23.     PartBeraklp    doInK   eovailaalou   hasU 

may  be  individually  charged  with  the  em- 
beislement  of  the  proceeds  ot  grapes 
handled  on  consignment,  where  the  grapes 
came  Into  his  cuatody  or  control  as  a  mem- 
ber of  such  partnerahip  to  whom  consigned, 
and  be  converted  the  proceeds  to  his  Indl- 
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Mallan,  34  Cal.  App. 


tPt.I. 


vidual  use. — Peopli 
:S4,   ler   Fac.   G4T. 


Df  priwrfda 

— In     prosecution     lor     embezz 

Jewelrj,  H  Is  not  noeeasiry  to 

to  mieee,  nor  for  state  to  prov 

B,  that  ffoodH 

oceeds  have 

not  been  paid  to  bailor.— Peop 

e  V.  McL^ean 

136  Cal.  308.  307.  67  Pac.  770. 

relation.  But  II  pleader  al 
rhoulil,  perhaps,  be  bound 
pftect. — People  v.  Goodrich.  1 


abl<    to    hiB    o 

hfm,  which  all 

Co  the  delendi 

while  in  his  p< 

o(  them  by  ha 

teralgn  the  name  ol  the  proaecutln^ 

thereon,  suffldently  alleges  a  public 

— People  V.  Hart.  IS  Cal.  App.  335, 

S47. 


Same— Tlolatlaa 


H  trUBl. — An    Intor- 

matlon  for  embezzllns  certain  grasolene- 
taunch  Is  sufllcient  where  defendant  is  dis- 
tinctly    charged     with     belns    Intrusted     as 

other,  and  with  having  feloniously  em- 
heEZled  it  and  converted  It  to  his  own  use. 
in  violation  ol  his  trust.— People  v.  Oood- 
Hch,  142  Cal.   21G.  21S.  7E  Pac.  796. 

III.  EVIDKNCE — S 

Am  ta  croaB-«zaBiima41am  ol  pra 
trltama  la  pntaecBtloa  charslac  larcear  ol 
punt  by  lataCF  far  tke  might,  see  ante 
I  4B4.  note  pars.  IBT.   IGS. 

18.      Bvldnee  aaRlclFBl  ta  Jnatlfr  caaTlc- 

tnK  embezzlement  under  the  above  section 
the  evidence  was  held  to  be  suOlcient  U 
Justify  conviction  lor  embezzlement. — Peo- 
ple V.  Jackaon,  138  Cal.  462,  46a,  71  Pac.  £66 
29.  Evidence  BBllsfylng'  Jury  that  defend- 
ant'a  Intention  waa  to  embezzle  the  prop- 
erty set  out  In  the  Indictment,  and  that  h« 


B   Int 


of   c 


ee.   la  i 


ifflcli 


liiti  on.— -People 


I,  36  Cal.  App.  350,  169  Pac. 


t   a   fell 


mbesi 


t   by   ( 


as  bailee  Is  warrai 
the  prosecution  sustains  the  allegationi 
the  information  where  the  Informal 
chararea  defendant  with  the  embezzlen: 
of  two  WellB  Fargo  checks  issued 
prosecuting'  witness  and  pnyabli 
order    when 


alleges  that  said  checks  were  Intrusted  to 
the  defendant  for  safekeeping  and  that 
white  they  were  in  his  posaaaalon  he  Bought 
to  dispose  of  them  by  having  some  other 
person  countersign  the  name  o(  the  prose- 
cuting wltneaa  thereon.— People  V.  Hart,  21 
Cal.   App.    S3E.   152   Pac.    947. 


SI.     Saia 
— Wher 


— Bldlag     partial!     at     pnrei 

ted    with   c 


tain  Jewelry  as  balle< 
that  neither  goods  n< 
been  returned  to  bailor,  and  bailee  Is  de- 
tected In  hiding  portion  of  aaid  Jewelry,  and 
when  asked  for  remainder  says  that  he  has 
not  It  this  shows  an  embeMlement— Peo- 
ple V.  HcL.ean,  13E  Cal.  308,  SOT,  67  Pac.  T70. 

fanaa'a 


rgo    checks 
s  and  pay- 

rslgned    by 


a  back.  a> 
n  for  emh 
'  as  showl 


.nd  will  put  some  rubl 
back  In  nine  days,  but 
id  sells  ring.  Jury 


e  evl- 


that  defeni 
I's  consent,  but  that  subsequent 
jnveralon  of  It  constituted  em- 
-People  v.  Gordon.  133  Cal.  IJ(, 
B.  Rep.  174,  6e  Pac.  T4S. 

■nMeleat  ta   laaUtr   tmrn- 


victed  of  eml 
under  above 
that  he  recel 
Ing  witness  t 
and  that  he  i 
odense.   It   w 


.—Defendant  can  i 
eszlement  oC  money  as  ballt 
■ection.  where  evidence  shoi 
ed  the  money  from  oomplal 
.  be  Invested  for  her  In  stocl 
o  invested  It;  If  guilty  of  ai 
is  conversion  of  the  stock. 
I.  Unrep.  S36.  S2  Pi 


IV.  INSTRUCTIONS  TO  JUBY. 
M.     A    hamleiw    lasfnaetian    a>    t»    •^ar- 

cenr,"  In  prosecution  for  embezilemcnt. — 
People  V.  Gordon.  123  Cal,  328,  331,  Si  Am. 
St.  Rep.   174.  S6  Pac.  746. 


1  to  h 


lefendai 


"feloniously"  Intended  to  appropriate  prop- 
erty, was  immaterial  on  appeal,  where  Jury 
had  been  Instructed  that  lest  to  be  applied 
tn  determining  guilt  or  Innocence  of  de- 
fendant waa  whether  he  Intended  to  per- 
manently deprive  owner  of  his  properly. — 
People  V,  Klee,  8  Cal.  Unrep.  9S7.  6S  Fac. 
696,   893. 

S7.  Objeetlomablp  lastractlaa  in  proaecu- 
tlon  for  embezzlement. — People  v.  Jackson. 
133  Cal.  482,  46S,  71  Pac.  566. 

SS.  Pmper  laatraetlea,  under  this  sec- 
tion.— People  v.  McLean,  I3G  Cal.  306.  30». 
67  Pac.  T70;  People  v.  Jackaon,  138  Cal.  462. 


by     him.     and        484,  46^,  71  Fac.  S6G. 
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3>.     K*qa*ated    rBatrBcttoB— Prvvcrlr    re-  to  crir 

ruacd.  nhea. — -In   prosecution   (or  embezzle-  People 

ment.    where    that    otTense    alone    la    ahown,  566. 
and  nothing  else,  requested  Instructlona  as 

§  508.  WHEN  OLEBE,  AQENT.  OB  SEBVAin*  QUILTT  OF  EHBEZZLE- 
UENT.  Every  clerk,  agent,  or  servant  of  any  person  who  fraudulently  appro- 
priates to  his  own  use,  or  gecretes  with  a  fraudulent  intent  to  appropriate  to 
his  own  use,  any  property  of  another  which  has  come  into  his  control  or  care 
by  virtue  of  his  employment  as  such  clerk,  agent,  or  servant,  is  guilty  of 

embezzlement. 

History:    Enacted  Febniar;  14,  1872. 


1.  Agent  OT  bailee — No  diitinetion,  wben. 

2.  Bj  elerk — Demand  not  necessaiy. 

3,4.  "Course  of  employment" — Money  paid 

5.  Same — Money  proeuied  in  capacity  of 

agent. 

6.  Same — Money  received  to  be  carried  to 

7.  Co-worker  not  an  aecomplicc, 

8.  ElementB  of  tbe  oSeoBe — Four  distinct 

tbin^  necessary. 

9.  Same — Intent  to  steal  implied. 

10.  Evidence   competent   and  admissible — 

ConTersations. 

11.  Same— Other  eontnets. 

12.  S&me — Proof     of     remate     embezzle- 

13.  Evidence  insufficient  to  justify  convic- 
14, 15.  Evidence   Buffieient   to   justify   convic- 

16.  Indictment    or    information — Alleging 

eorparate  existence. 

17.  Same — Capacity   in  which   money  was 

received, 

18.  Same — Same — Collector  for  another. 

19.  Same — Charging  in  language  of  atat- 

20.  Same — Effect  of  stating  facts  abowing 

character  of  agency. 

21.  Same — Indefiniteness — Wkivor  by  fail- 

are  to  demur. 

22.  Same — Secetpt  of  money  as  agent. 

23.  Same — SuflScient  when. 

24.  Instructions^ — Equal     opporttuiity     to 

25.  Same — Sufficiency  of. 

28.  Laundress — Purse  in  clothes  basket. 

27.  Mere  caretaker — Does  not  fall  within 

the  category. 

28.  Possession  of  embezzler — Nature  of. 

29.  Venue^ — Crime  is  consummated,  where. 

30.  What  is  larceny,  and  not  embezzlement. 

31.  What  is  not  embezzlement — Befusal  to 

pay  on  demand. 


-Every   agent 

who,   by  vl 

IrtUB    ot   bin 

1    Into     hla 

poHSeaalon 

y  of  his  princi 

pal  la,  as  t< 

ailee    or    hla 

principal. 

so    long    as 

emplo; 


title  to  property  remains  In  principal,  and 
every  bailee  who,  by  owner  ot  property.  Is 
Intrusted  with  It  Is,  for  purpose  ot  Its  sate- 
keeplns,  aeent  ot  owner.  It  Is  Immaterial 
whether  bailee  receives  property  directly 
trom  owner  or  from  third  person  on  be- 
half of  owner.  In  either  case  he  Is,  In  con- 
templation of  law.  Intrusted  with  property 
of   owner,    and    la   aerent    as    well    as    bailee. 

property  and  particular  offense.  Involved, 
but  different  names  tor  same  relation. — 
People  V.  Walker,   14*  Cal.  1,  2,  77  Pac.  T08, 


2.     By    I 


1   In 


rom  the  date  of  ml 
—People  V.  Kinard, 


>mt"_Moi>er  9»i* 

of   express   coni- 
Iraw     telegraphio 


1   principal's   buai 


1,  Where  employee  received  money  from 
I  employer,  to  be  delivered  to  certain 
npany.  but  Instead  appropriated  It  to  his 
n  use,  he  was  Kullty  ot  embezzlement.— 
re  Grin,   112  Fed.   790,  7»8. 


-If  a 


t  obtains  money  ot  his 
ty   ot  agent,   but  in   m 


as  agent. — People  v.  GallaRht 
113.  33  Pac.  890.  892.  100  C 
Fac.   BO. 


-,  4  Cal.  Unrt 
.1.    48fi,    471, 


Digitized  by  Google 


BMBCZZLBMBNT  BY  AOENT,  BTC^^VIDERCE. 


it.Se  by  him  concerning 


or  more  asents  or  clerke 

or^e 

rvan 

ts  In 

and 

ess. 

being    required    to    repoi 

him 

dlr. 

ictly 

and  personally,    and  one 

of  su 

■Kenf 

clerks  or  employees  makes  a  i 

ot  B 

(rom  the  etock  of  the  m 

the 

proc 

eeda 

from  which  sale  he  Inlri; 

to  and  delivered  to  the 

employee 

rt»  th 

thu« 

Inir 


•    hie 


t  be  hes 


Lilly    of 


t  bclBC  a 


aecMByltec 


those    1 

1   aKenl 

t  comeB  Into  possession  ol 

■'  funds 

be- 

lonKins    to    his    principal. 

which 

,    funds 

he 

■  knowledge  of  his 

principal,  the 

law 

implies 

the   fraudulent   In 

ntemplated 

by   the 

V.  Duerk- 

sen,    8 

Okla.    Cr.    «01,    52 

L..    R. 

A.    (N. 

S.) 

lois.  i: 

il  Fac.  881. 

As  tD  iBtrati  •Rer  to  rrtnrm  ar  ■ceeptuec 
of  retnn  ot,  prapertr  a*pr»*rtatc4  I*  one's 
own  asc  as  aKevtlnc  a  vharcc  »t  casbeulc- 
nent  or  Ureeay,  see  note.  SS  L.  R.  A.  (N.  B.) 


0.  EvUeacc  csaspetcBt  Bad  a*i 
iTeTsatlaaih — Evidence  of  eonrersatlons 
h  defendant,  as  to  condition  ot  his  books, 
ching  discrepancies  occurring  In  previous 
ir,  competent  and  admissible  in  prosecu- 
n  against  employee  for  embeixlement  of 


,  7T  Cal.  S«0,  5«2.   20   I 


In  other 

islion.— People  v. 


.   84. 


embeiElem 

tend  that  the  money  did  not  come  into  his 
control  or  care  by  virtue  of  his  employment 
as  such  agent,  clerk,  or  servant. — Smith  v. 
State.  3G  Tex.  Cr.  Rep.  IIT.  IT  L.  R.  A. 
(N.  S.)  G31.  109  S.  W.  118. 

Aa  to  e*-w*rkei 
MO  par.  T,  this  noti 

Aa  to  MBbHsIeBeat  aa  affected  ky  waat 
of  aatkoritr  to  receive  the  money  or  prop- 
erty la  the  flrat  Instaaee,  lea  note.  IT 
L.  R.  A.  IN.  B.}  E31. 

7.  Co-worker  aot  aa  aecanpllcc.— If 
agent  obtains  money  ot  his  principal,  which 
he  afterwards  appropriates  to  his  own  use, 
one  who  participates  In  such  wrongful  ap- 
propriation, under  circumstances  which 
clearly  Indicate  guilty  knowledge  and  crim- 
inal Intent,  Is  not  simply  accessory  after 
tact,  but  co-worker  In  performance  of  the 
acts  constituting  the  corpus  delicti. — People 
V.  Gallagher,  4  Cal.  Unrep.  113,  33  Pac.  390, 
in,  100  Cal.  *ee,  m.  8e  Pac  so. 

8.  Blenents  of  the  offense— Fonr  dlstlnet 

thlaga  aeeeooarr To   constitute   embezEle- 

ment  by  agent  of  money  of  bis  principal, 
four  distinct  propositions  ot  fact  must  be 
made  out:  <1)  That  he  was  agent;  (2)  that 
he  received  money  belonging  to  his  prin- 
cipal; <J)  that  he  received  it  In  course  of 
his  employment;  (4)  that  he  converted  Ihe 
money  to  his  own  use.  with  Intent  to  steal 
or  embeiile  It. — Bx  parte  Hedley,  31  Cal. 
108,  111;  People  v.  Hemple.  4  Cal.  App.  120, 
BT  Pac.  in,  329. 


ing 


U.     Saaic  — Praaf    of 

Bieata.— Evidence     Incoir 

proof  ot  T  emote  embeiilements  In 

Hon  for  embeizlement  ot  moneys  of  Arm  by 

employee. — People  v.  BIdleman,  ID4  Cal.  608. 

614.  38  Pac.  EOS. 

13.  BTldcaec  laoII«rieat  to  Jaitltr  eaa- 
vlrtlaa  tor  embezzlement. — People  v.  Jones, 
Z  Cal.  Unrep.  E60.  t  Pac.  611.  611. 

14.'  Evidemcc  sandcat  to  Jaatlfr  verdlet 
coDvletiBB  oae  employee  of  embesilement 
of  moneys  belonging  to  Arm.. — People  v. 
BIdleman,  104   Cal.    808,   Ell,    38   Pac.  SO!. 

IS.  Evidence  sumctent  to  sustain  convic- 
tion where  clearly  It  shows  (1)  that  ac- 
cused received,  for  the  purpose  of  collectloi 


only,  I 
the    agent 


t  of  a 


;  <a)  t 


\   that   he 

tposlted  Che  money  received  in  a  bank  In 
B  own  name,  or  In  the  name  under  which 
i  waa  doing  business;  (4)  that  when  called 
}on  by  the  assignor  to  deliver  the  money 
i  tailed  to  do  so,  <G)  admitting  that  he 
d  not  have  it.  and  the  evidence  further 
)  that  the  money  was  no  longer 


I   which    I 


redlt.      The 


led  had  no  right  to 
ted  to  by 
warranted 


the  assignor,  and   the  ju: 

In    nnding    that    he    had    appropriated     the 

lion  of  his  trust..— had  appropriated  It  to 
his  own  use. ^People  v.  Schroeder,  —  Cal. 
App.  — ,  ISE  Pac.  GOT.  tallowing  doctrine  of 
People  V.  UcMahill,  4  Cal.  App.  S2E,  8T  Pac. 


steal     iBplled.— In 


l«.  ladlelnml  or  iBtamatloB — AllcclHg 
corporate  existence. — Information  against 
^lerk.  agent,  and  servant  of  American  Tract 
Society  Is  sumcient,  where  it  alleges  exist- 
ence of  such  society  as  corporation,  and 
that  money  embeizled  had  come  Into  pos- 
session and  control  ot  defendant. — People 
V.  Walker,  14£  Cal.  90,  81,  IE  Pac.  eEg. 

17.  Smmt — rapacity  la  whtek  Hosey  waa 
teeclvrd.— Information  for  embezzlement 
which  avers  that  defendant  received  the 
money  as  "agent  and  servant"  ot  person 
named  sufficiently  alleges  capacity  In  which 
money  was  received.— People  v.  Treadwell. 
69  Cal.  iJS,  238,  1  Am.  Cr.  Rep.  152,  10 
Pac.   E03. 

IS.  flaaic  —  Sbhc  —  Collector  for  aoother 
charged  with  having  fraudulently  converted, 
embezzled,  and  appropriated  to  his  own  use. 
etc.,  a  sum  ot  money  coming  into  his  hands 
as  such  collector,  and  belonging  to  his 
employer,  charges  tha  ofteiise  of  smbeule* 
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ment  by  an  asent 


ISOS 


—People  V.  Schroeder,  — 
Cal.  App.  — ,  186  Pac.  5DT. 

I*.  Same — Ck«clac  In  laiiKaasc  ot  atat- 
■te. — An  Information  under  this  aectlon  Is 
sufflclent  where  crime  Ih  subBtantlally 
charged  In  languaee  ot  statute. — People  v. 
Tomllneon,   fifi  Cal.   344,   S4G,   6  Pac.   EOS, 

20.  SMie— Bdcct  ot  atallBK  facta  show. 
!■(  ekaraeter  et  ascMcy. — In  prosecution 
under  this  section.  If  it  ia  neceaaary  to 
allege  (acta  ahowlng  character  of  aeency,  It 
becomes  queatlon  of  law  rather  than  of  tact 
whether,  upon  averments,  defendant  was  or 
was  not  bailee.  It  not  necesaary  to  atata 
facts  showing  character  of  agency.  It  la 
not  matter  of  which  defendant  can  com- 
plain, if  such  facts  are  stated,  and  he  thus 
given    fuller    notice    of   charge    than 


by 


mpty     dee 


him 


"bailee." — People    v.    Johnson,    71    Cal.    SSI, 
392,  11  Pac.  Z61. 

31.     Sane  —  IndeflBtleMran  —  WalTcr  br 

tallBFe  to  dcMBi. — In  those  cases  In  which 

1  indictment  or  Information  chargin 


beizlem. 


t   by  1 


,    la 


ndeflni 


to  the  question  whether  the  accuaed  was 
holding  the  money  or  property  for  the  bene- 
flt  of  his  principal  at  the  time  of  the  con- 
version, the  objections  must  be  taken  by 
demurrer,  otherwise  it  is  deemed  to  be 
waived. — People  v.  Schroeder.  —  Cal.  App. 
— ,  185  Pac.  60T. 

33.  Same — Rceclnt  of  aiaaer  aa  BKnl- — 
Information  which  chargea  defendant  with 
embeEztIng  money  of  company,  received  by 

ment,  chargea  him.  In  legal  efTect,  with 
embezillng  money  of  company  Intruated  to 
him  as  bailee  by  company. — People  v. 
Walker,  144  Cal.  1.  3,  77  Pac.  70B. 

M.  Sane— San plent  n-hea  It  alleges  In 
plain  and  concise  language,  In  accordance 
with  the  requirements  of  section  96»,  post, 
that  the  accuaed  (1)  was  acting  In  the 
capacity  of  an  agenl,  or  tn  the  capacity  of  a 
clerk,  or  tn  the  capacity  ot  a  servant,  as  the 
caae  may  be.  (2)  that  while  acting  in  that 
capacity  he  obtained  and  held  the  money 
or  property  in  trust  In  such  capacity.  IS) 
that  the  money   thus  held   belonged  to  his 


mploye 


>  that  he  c 


verted  It  to  tils  own  use  In  violatin 
truHl. — People  v.  Schroeder, 
185  I'ae.  507.  following  Kx  j 
Cal.  109.  and   People  v.  Hemple. 
120.   ST  Pac.   22T, 

FnDiiBtt  (he  criine  charged   agalna 

fendant    being    shown    by    the    ev 

have  existed  In  other  persons  not 

It  Is  the  duty  ot  the  court  to  Instruct  tl 

Jury  that  If  the  evidence  points  as  clearly 

some    other    person    as    the    one    who    con 

mitted   the    crime,    or   If    the   Jury    entertain 


App.  — , 
B  Hedley.  Jl 


1  the  de- 
den  ce  to 
on   trial. 


jubt  « 


r   the  t 


guilty  of  the 
crime  charged.  It  Is  their  duty  to  acquit  the 
defendant. — People  v.  Hemple,  4  CaL  App. 
1:9,  87  Pac.  227. 


25,  Same— Same Icacy  ot, — In  prosecution 
for  embezilement,  under  this  section,  in- 
atructlona  are  sufBcient  If  they,  taken  a* 
whole,  contain  correct  statement  of  law. — 
People  V.  Tomllnson.  66  Cal.  SM.  347,  S  Pac. 

3«.      Laundma — PuTae   1«   elvthea   basket. 

—Where  a  laundress,  receiving  from  her 
employer  elothea  to  be  cleansed  and  laun- 
drled,   found   In   the   basket   a  puree   or   bag 

ployer,  which  had  been  accidentally  placed 
in  the  basket,  the  money  In  which  purae  or 
bag  she  converted  to  her  own  use  and 
returned  the  bag.  she  was  held  to  be  guilty  - 
ot  embezzlement  under  a  statute  substan- 
tially the  same  as  the  above  section. — Neal 
V.  Stale,  66  Pla.  140,  19  U  R.  A.  (N.  8.)  371, 
46  So.  84E. 

Aa  to  wketker  wraavtal  k|>|tr«|irlatlo>  ot 
■BOacr  received  tkroBch  astatake  eoBatllatea 
mbeaaleneBt,  see  note,  19  I^  R.  A.  (N.  8.) 
171. 

37.  Here  earetakei^-Doea  net  tall  within 
the  catenary  of  any  of  the  parties  described 
in  the  above  section,  and  hia  taking  of  the 
property  Is  larceny  and  not  embeailement. 
—People  V.  Kawananakoa.  ST  Cal.  App.  433, 
1T4  Pac  68B,  following  People  v.  Belden,  37 
Cal.  51. 

38.  FoBReaBloB  of  enlMsalei^-NataK  ot. 
— Aa  embeislement  under  our  statute.  Is 
fraudulent  appropriation  of  property  in- 
truated to  agent.  It  follows  that  possession 

People    V.   Dougherty.    143 


..  593,  594,  77  Pac 
0.       Venue   —   C 

o  lives  outside  0 
,phlc  checks  upc 


ted  within    this 
nd  here,  11 
will  b 


ot   embezzlement 


who 


to    embezzl 

Is   consumn 
fender,  if  four 
and  Jurisdictli 

Jl  Cal,  lOS,   114. 

30.  What  Is  larceny,  and  aot  ( 
Krnt. — Facta  showing  that  i 
pretended  to  be  agent  of  lottery  company, 
and  who  proposed  to  explain  manner  of  Ha 
drawings  to  another  person,  who  was  In- 
vited by  such  defendant  to  place  money 
upon  table,  and  who  was  unable  to  get 
money  back  from  defendant  after  demand- 
ing It,  Is  guilty  of  larceny,  and  not  embez- 
zlement,— People  V.  Johnson,  91  Cal.  265, 
3E7,  27  Pac.  663. 

».  What  Is  not  eMbcaalment— Rctnsal 
to  pay  on  dcmana — Agent  who  has  money 
of  his  principal  Is  not  guilty  ot  embezsle- 
ment  In  refusing  to  pay  over  money  on 
demand  to  person  having  no  authority  from 
principal  to  make  such  demand. — People  v. 
Tomllnson,   66  Cal.  344,   347,  6  Pac.  E09. 

S3.  Sane  ^  Salca  nafl  eolleetlona,— In 
prosecution    for    embeizlement.    detendart. 
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Who  had  l 

sold   Buch    erooda    to    third    pc 
lected  monej'  from  him  after 


from  ownt 


mploj 


1  by  ( 


of  company  when  monex  embez- 
collec  ted.— People    V,    Van    Ewsn, 
118,  43  Pac.  KZO. 


Sane — Traaa 


exilement,    where    i 


trusted  with  properly,  and  owner  ahipped 
sacks  directly  to  auch  third  party,  who 
paid  defendant  lor  them  without  any  au- 
thority from  owner  to  receive  money,  de- 
fendant IH  not  KUllty  of  crime  cbariced, — 
People   V.   Dougherty,    lit   Cal.    eSi,    69i,    77 

Pac.  les. 


§609.    DISTINCT  ACT  OF  TAEINa.    A  distinct  act  of  taking  is  not 
secessar;  to  constitute  embezzlement. 

History:    Enacted  Februnrr  14,  1ST2. 

§  610.     EVIDENCE  OF  DEBT  UNDELIVERED  HAT  BE  SUBJECT  OF 

EMBEZZLEMENT.  Any  evidence  of  debt,  negotiable  by  delivery  only,  and 
actually  executed,  is  the  subject  of  embezzlement,  wbether  it  has  been  deliv- 
ered or  issned  as  a  valid  instrument  or  not. 

Hiitory:   Enacted  February  14,  ISTi. 

d  payable  when 


Issued  to  a  named  person  a 

countersigned  are  the  subject  of  larceny. — 

Peopla  V.   Hart,    2»  Cal.   App.   J36,   IBS   Pac. 


I.  BmbPHleaieBt  of  unacUvePed  evidenei 
of  debt — CenstmctlBn. — This  section  la  no 
Intended  to  be  exclusive  In  Its  deHnltlon  o 
wliat  evidencea  of  debt  might  be  the  lub 
Ject  of  embesElement.     Wells  Fargo  checks 

§611.  CLAIM  OF  TITLE  A  GROUND  OF  DEFENSE.  Upon  any  indit-t- 
ment  for  embezzlement,  it  is  a  snffieient  defense  that  the  property  -was  appro- 
priated openly  and  avowedly,  and  under  a  claim  of  title  preferred  in  good 
faith,  even  though  ench  claim  is  untenable.  But  this  provision  does  not  excuse 
the  unlawful  retention  of  the  property  of  another  to  oftaet  or  pay  demands 
held  against  him. 

History:   Ehiacted  February  11,  1872. 

EMBEZZLEMENT— CLAIM  OP  TITLE  AS 
DEFENSE. 

1.  Evidence — Sufficienej  of. 

2.  Money  advanced  for  fees  and  eipenBes. 

3.  No  embezzlement — Claim  of  title. 

4.  Insttuetion — Defendant  entitled  to  nbat. 


paid  on  account  of  fees  and  expenses  of 
suit,  tbey  must  Ond  the  defendant  not 
guilty,  because  euch  Instruction  very  clearly 
contains  the  defendant's  defense. — People  v. 
Crane,  Si  Cal.  App.  TED,  16«  Pac.  10G5. 
See,  also,  par.  i.  this  note. 


KTldei 


-  Stl«el< 


if. — On  prose- 
cution for  embezzlement  of  mare,  sold  by 
defendant  while  In  his  possession,  having 
him    to    keep    until    de- 


:utloi 


BbeBBlemHt — Claim  «f  t 


for 


.    wher 


evl- 


!   ther 


admitted  that 
prosecutor  stated  that  he  would  sell  mare 
to  defendant  at  given  time  at  stipulated 
price,  but  defendant  did  not  Inform  prose- 
cutor of  subsequent  sale  of  mare,  nor  remit 
money  at  alleged  price,  evidence  Is  sufll- 
i-lent  to  sustain  ronvlnlon.— People  v.  Klee, 
6  Cal.  Unrep.  B5T.  C»  Pac.  69«,  69T. 

3.  Money  advaneed  far  fees  and  npeasea 
the  claim  of  the  accuaed,  and  the  prose- 
cutrix contending  the  money  was  for  the 
purpose  of  paying  for  detective  Bervloes. 
and  thai  the  defendant  had  already  received 
hIm  fees,  the  defendant  la  entitled  lo  an 
innlruotlon  that  if  the  Jury  find  from  the 
evidence   In    the    caae   that   the   money    was 


ihowB  that  defendant 
ccintract  with  owner  of  lodging-house,  au- 
thorizing him  to  sell  It  for  sum  stated,  and 
that  he  found  purchaser,  who  paid  three 
hundred  dollars  In  eiceaa  of  Chat  sum.  de- 
fendant can  not  be  guilty  of  embezzlement 


hia 


where  be  cla 


mmlaa 
right.  I 


tuill. 


Defend- 
of  sharp 


ii-tice''  I 

itftute  embezzlement.  Where  he  admits  on 
trial  that  he  retained  the  money,  and  claims 
title  to  It,  his  claim  of  title  Is  of  such  char- 

;ood  defense  to  the  charge  of  embezilement. 
—People  V.  Laptque.  120  Cal.  Z6.  I«,  11 
Am.  Cr.  Rep.  369,  B2  Pac.  40. 

4.     Inalractiona — Defendant  ■■  entitled  to 
nstruction  that  "It  la  sufflclent  defense  that 
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propcrtr  was  appropriated  openly  and  untenable."  IC  he  aska  such  Instruction, — 
avowedlr.  and  under  claim  of  title  preferred  People  T.  Doane,  TT  Cal.  EAO.  562,  20  Pac.  84. 
In    Kood   faith,    even    though    such    claim    la  See,  also,  par.  2,  this  note. 

§  612.     INTENT  TO  BESTOBE  THE  PBOPEBTY  IS  NO  DEFENSE.     The 

i&Kt  that  th«  accused  intended  to  restore  the  property  embezzled,  is  no  ground 
of  defense  or  mitigation  of  punishment,  if  it  has  not  been  restored  before  an 
information  has  been  laid  before  a  magistrate,  ot  an  indictment  found  by 
a  grand  jury,  charging  the  commission  of  the  ofFense. 

Hlitory:  Enacted  Pebruar;  14,  1ST2;  amended  by  Code  Commission, 
Act  March  IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  465.  act  held  UDCon- 
stitutlonal.  see  history,  i  Ei  ante;  amendment  re-enacted  Marcb  21,  1905, 
Stats,  and  Amdts.  1906,  p.  682. 

EMBEZZLEMENT— INTENT  TO  EETUEN  reatored  before  Information  was  nied  charg- 

AS  A  DEFENSE.  InK  oKense. — People  v.  McLean,  136  Cal.  306, 

1.  Intent  t«  restore  no  defense.  '*''■  "  ^^"^  "*■ 

2.  Offer  to  restore  no  defense.  2.    OSer   to   restore   no   defenee. — If   one 

converts   money,    which    has   been   intrusted 

As  to  iBtentlOHto  retnvn  or  offer  t*  r*.  to  him,   to  hla  own   use,  fact   that  ho  after- 

tn™  ■■  BlIectlBC  proKentloB  for  embeiale-  wards  offers  to  return  or  pay  over  amount 

Meat,  see  note.  17  L.  R.  A.  (N.  S.)  681.  ig  no  defense  to  prosecution  (or  ombeizle- 

I,     Intent   to    rratore   no   dcfenee. — Inten-  ment. — People   v.    De   Idy,    80   Cal.    S2,   BG,    S 

tlon    of    one    accused    ot    embezzlement    to  Am.  Cr.  Rep.  185,  22  Fac.  iO. 

restore  property  Is  no  defense,  unless  it  was 

§613.    ACTUAL  BESTOBATION  A  OBOITND  FOB  MITiaATION   OF 

PUNISHMENT.  Whenever,  prior  to  an  information  laid  before  a  magistrate, 
or  an  indictment  found  by  a  grand  jury,  charging  the  commission  of  embezzle- 
ment, the  person  accused  voluntarily  and  actually  restores  or  tenders  restora- 
tion of  the  property  alleged  to  have  been  embezzled,  or  any  part  thereof,  such 
fact  is  not  a  ground  of  defense,  but  it  authorizes  the  court  to  mitigate  punish- 
ment, in  its  discretion. 

HIatory:  Enacted  February  14,  1872;  amended  by  Code  Commission, 
Act  March  16.  1901,  Stats,  and  Amdts.  1900-1,  p.  466,  act  held  uncon- 
stitutional. Bee  history.  }  5  ante;  amendment  re-enacted  March  21.  1905, 
SUts.  and  AmdU.  1905,  p.  682. 

1,  ReetorBtloB  of  properly  ma  defcnee, —  store  money. — People  v.  Royce,  lOS  Cal.  IT!. 
Where   defendant  embezzled   and   converted        189,  37  Pac.  630.  39  Id.  G24. 

Irust    moneys    to    his    own    use,    it    does    not  As  to  effect  ot  aeceptHDce  of  restoration 

affect   hla  guilt  (or   him   to   repent   and   re-        npon  proeeenllOB  for  emvloyaaent,  see  note, 
17  L.  H.  A.    (N.  S.)   BSl. 

§514.  PUNISHMENT  FOB  EMBEZZLEMENT.  Every  person  guilty  of 
embezzlement  is  punishable  in  the  manner  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled;  and  where  the  property  embezzled  is 
an  evidence  of  debt  or  right  of  action,  the  sum  due  upon  it  or  secured  to  be 
paid  by  it  must  be  taken  as  its  value)  if  the  embezzlement  or  defalcation  is  of 
the  public  funds  of  the  United  States,  or  of  this  state,  or  of  any  county  or 
muuL'ipality  within  this  state,  the  offense  is  a  felony,  and  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  ten  years; 
and  the  person  so  convicted  is  ineligible  thereafter  to  any  office  of  honor,  trust, 
or  profit  in  this  state. 

History:  Enacted  Febrnary  14.  1872;  amended  April  6.  1S80,  Code 
Amdts.  ISSO  (Pen.  C.  pt.),  p.  8;  amended  by  Code  Commission,  Act 
March  16,  1901.  State,  and  Amdts,  1900-1,  p.  466,  act  held  unconstitu- 
tional, see  history,  I  6  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  ana  Amdts.  190G,  p.  6S2. 
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[Pt.1. 


EMBEZZLEMENT— PUNISHMENT. 

1.  CommissioDera'  note. 

2.  ConstTuction    of   asction  —  Ineligibility    to 

3.  Same — Intention  of  atatate, 

4.  Same — EmbeztlemeDt  of  horse. 

5.  Same— Penal    Code,    aeetion    487,    Babdivi- 

6.  Disability   imposed   (or   embezzling   public 

fonda. 

7.  What  pnnisliftbK 
I.     CaKmliHlan*Tii<  note  sa; 

tcr  !■  B  considerable  eitensli 

In;;  law  relatlriK  to  embezzlement.     Sectl 

«6.    Tl,    12    of    the    Crimes    and    Punlahm 

t  ot  1S60  (Stata.  ISSO.  p.  IS9)  and  aecl 

tnded  (Stats,  l: 


misdemeanor. 

'This  chap- 


TO  of  the  HI 
P.  40),     It  i 


taken  Iroin 
<  Penal  Code  o 


a  SOI  e 


the  same  subject, 


seq. 


3.  CaiutractloB  »(  MctloK— InellKlMlltr 
ta  aOee. — The  new  commiSBloners  say:  "The 
amendment  nubatitutes  'tn'  (or  'under'  be- 
fore the  word  'thla,'  thua  making  a  person 
convicted  of  embexxlement  Ineligible  to  any 
office   In  this  state,  wbetber  tt  be  a   atate 


uiK  — iBtcBtlaa  of  BtatBte.— Statutes 
;  embezzlement  are  intended  to  pun- 
tain  kinds  of  theft  which  were  not 
i!  offenses  at  common  law.  The  o(- 
n  thla  atate  la  punlahable  "In  the 
prescribed  tor  feloniously  ateallns 
property  of  value  of  that  embezzled."— Peo- 
ple V.  Perlnl.  94  Cal.  G73,  676,  23  Fac.  lOiT. 

4.  Sane  —  EwkcBalcBCBt  af  kervc. — One 
prosecuted  under  thla  section  (or  embezzle- 
ment ot  horse,  though  of  the  value  of  only 
forty  dollars,  may  be  punished  by  imprison- 
ment In  state  prison.  The  stealing  of  horse 
Is  grand  larceny,  under  section  487.  ante.— 
People  V.  WIckham,  lis  Cal.  SH,  386,  48 
Pac.   128. 

5.  Saaae — PehiiI  code,  acetlaB  48T,  anbA.  S. 
—Under  this  section,  embezzlement  of  horae 
or  other  animal  speclded  In  section  481, 
Bubd.  8.  Penal  Code,  Is  felony,  regardless  of 
value.— People   v.   Salorse.    £2    Cal.    1S9,    148. 

«.  DIaabtlltr  iMpoaed  npoB  peraaBa  eon- 
vlcteA  at  eabeuUBs  the-psblle  fnnda. — See 
Const.  I8TR.  art.  IV,  g  Zl,  Henning's  General 

7.  'Wkat  pBBlnkable  a*  BitadeKeaBar. — 
Embezzlement  ot  sum  ot  tl3.T&  is  punish- 
able aa  misdemeanor. — People  v.  Doss,  t» 
Cal.  438,  431. 


CHAPTER  Vn. 

EXTORTION. 

(518,  "Extortion"  defined.    -  (523.  Sending  tlireateniag  letters  with  intent 
(519,  What  threats  may  constitute  extortion.  to  extort  money,  etc. 

g  520.  Punishment    of    extortion    in    certain  1 524.  Attempts  to  extort  monej  or  property 

cases.  by  means  of  verbal  threats. 

i  321.  Punishment     of     extortion     committed  1 525.  Officers  of  railroad  companies  making 

under  color  of  official  right.  overcharges. 

( 522.  Obtaining     signature     by     means     of  i  526.  Sale  of   tickets   to   theater,   etc.      [Re- 

threals.  pealed.]    . 

§  H18.  "EXTORTION"  DEFINED.  Extortion  is  the  obtaining  of  property 
from  another  with  his  consent,  induced  by  a  wrongful  use  of  force,  or  fear,  or 
under  color  of  official  right. 

History:    Enacted  February  U,  1872, 


EXTORTION— IN  GENERAL. 

1.  As  to  construction  of  section — Inducing 

consent. 

2.  Same — Warrant  of  arrest  to  collect  debt. 

3.  Accomplice — Victim  not  an. 

4.  Any  person  may  commit. 

5.  Attempt  to  commit — Defense  of  procure- 

0,7.  EfsentLal    elements — Consent   to   parting 

with  money  or  property. 
8,9.  Same— Wronf[ful  use  of  fear  or  force. 

10.  Indictment   or   information  —  Sufficiency 

11.  Moral  turpitude  is  involved  in  crime. 

13.  OblHiuing  payment  from  tbief— Through 


13.  Officer — Using  criminal  process. 

14.  Threatening  civil  suit  to  collect  demand. 

15.  Threatening  hus^ia nd— Living  in  adultery 

16.  Threateninff    thief    with    prosecution  — 

Good  faith  immaterial. 


lis  Am.  St.   Rep 
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Of  force  ar  f«ar;  lat  tliti  onir  means  that 
unlawful  uaa  of  tore*  or  fear  must  be  prl- 
niary  or  controlIltiK  cause  wbich  produces 
conaent.  If  some  other  cause  were  primary 
or  contralllnK  one  In  Inductng:  consent,  there 
would  be  no  extortion. — People  T.  Williams, 
UT  CaL  211,  214,  G9  Pac.  GSl. 


BXTOKTION— ESSBNTIAL    BLBHENTS, 

the   victim    to 


3.  Same  —  Warraat  ef  aneet  to  collect 
d«l>t. — Where  warrant  of  arrest  was  secured 
In  bad  faith  and  for  purposes  not  counte- 
nanced in  law,  but  was  secured  solely  to 
be  used  as  menace  for  collection  of  Indebt- 
edness, and  was  ever  accompanied  with 
threat  Chat  If  such  Indebtedness  was  not 
satisfied  the  warrant  would  be  executed  and 
Imprisonment  follow,  such  facts  lack  but 
few  elements.  If  any,  to  All  the  "measure" 
demanded  by  this  section.— Morrill  v.  Night- 
ingale. 33  Cal.  4E2,  tSA.  2T  Am.  8L  Rep.  2DT. 
28  Fac.  10«8. 

See,  also,  par.  13.  this  note. 

S.  AcFOBpllcc — VIetiB  •(  an  rstarlloa  la 
not  an.— People  v.  BeggB,  17B  Cal.  79,  172 
Pac  162. 

4.  Ab7  Hereon  Bar  comnlt  under  the 
code,  the  oRense  is  not  limited  to  public 
olHcers  taking  under  color  ot  offlce.  as  at 
common  law. — People  v.  Peck,  —  Cal.  App. 
— ,  18g  Pac.  asi. 

B.  Attempt  1*  eonavlt — Defcaec  of  »ra- 
eorpBunt. — A  defense  that  at  the  time  Ihe 
prosecutlnK  witness  Was  acting  as  a  decoy 
for  the  police,  and  Crying  to  Induce  accused 
to  receive  money  from  him  under  such  cir- 
cumstances as  would  enable  the  police  Co 
arreat  accused  and  convict  him  of  crime, 
can  not  be  entertained- where  the  accused 
threatened  Co  prosecute  for  crime  keeping 
a  house  of  Ill-fame  if  Che  money  demanded 
was  not  paid. — People  v.  Gardner,  144  N.  Y. 
119,  43  Am.  St.  Rep.  T41,  2g  L.  R.  A.  899,  9 
Am.  Cr.  Rep,   82,    88  N.   E.  1003. 

See,  also,  pose,  i  Gt9,  note  par.  E. 

e.  EsHBttal  elemente— Caneent  «(  Tlettn 
t«  parttBK  nttk  the  BOney  or  property.  Is 
essential  to  Che  offense  denounced  by  the 
above  section;  If  there  Is  not  such  consent. 
Che  ollense  Is  robbery,  under  secclon  211. 
ante. — People  t.  Peck.  —  Cal.  App.  — .  ISS 
Pan.  881. 

7.     ConsenC    of    victim    eilsCs.    In    a    legal 


:,  wher 


r  prop 


from  a  person  who  with  apparent  wlllltig- 
nesB  gives  it  to  the  party  obtaining  It  with 
the  understanding  that  thus  he  Is  to  save 
himself  from  some  personal  calamity  or  In- 
Jury,  notwithstanding  that  within  himself 
he  may  still  protest  against  the  circum- 
stances requiring  him  to  dispose  of  his 
money  In  that  way  or  tor  such  a  purpose. — 
People  V,  Peck.  —  Cal.  App.  — .  IBS  Fac.  8S1. 

8.  SaBe— WmBsfnl  »e  of  fear  or  foree. 
— To  conotltuCe  the  crime  there  must  be  a 
wrongful  use  of  tear  or  force  Co  secure  the 
consent  of  the  victim  to  part  with  the 
money  or  property, — People  v.  Beggs,  178 
CaL  79.  172  Pac.  1B2. 

9.  Wrongful  use  of  fear  must  be  the 
operating  cause  which  produces  the  consent 


oerty.   1 
-People 


tlot 
Fac.  1G2. 

ID.      Indietmen 

under  threat  tc 
selling  diseased 
does  not  chargs 


lain 

part  with  hts  money  or 
:ltut«  the  crime  of  exlor- 
Beggs.     178    CaL     79,    172 

•r    ■■(omatloB  —  Sofl- 

.atlon  for  e 


and  unwholesome  meat, 
ny  public  offense.  Before 
m  be  convicted  of  extortion  in  such 
It  Is  not  only  necessary  for  people  to 
beyond  reasonable  doubt  that  delend- 
:cused  said  person  of  selling  6 


labU 


douhc  Chac  defend- 
of  selling  diseased 
with   the   Intent  to 


.   85*. 


.    Hollman,    12E    CaL 


.    G8 


II.     Mernl  tarpltade  la  Involved  In  crime 

ot  extortion,  and  also  attaches  to  attempt 
to  commit  that  crime. — Jn  re  Coffey,  121 
CaL  E22.  G24,  G8  Pac.  448. 

IX.  Obtalnlns  parment  from  thief  — 
Threngh  threat*  ef  ■eeuatlon,  of  the  value 
of  property  elolen.  Is  extortion,  without 
regard  to  the  good  faith  ot  the  accused  In 
exacting  the  amount  Justly  due  for  Ihe 
property  stolen. — People  v.  Begga,  1T8  CaL 
TS,  172  Fac.  162. 

IS.  Ofleer — Hulnm  criminal  procesi  for  a 
legitimate  purpose  Is  protected  therein,  but 
It  he  uses  it  merely  as  a  subterfuge  for  the 
collection  of  a  debt  he  Is  guilty  of  extor- 
tion.— See  McClenny  v.  Inverarlty.  80  Kan. 
£69,  24  U  R.  A.   (K.  8.)  301,  103   Fac.   8S. 

See  par.  2.  this  note,  and  also  authorlllea 
collected  In  note   24  L,  R.  A.    (N.  S.)    301. 

14.  Threatening  elvll  sBlt  to  eolleet  de- 
fall  within  the  category  of 


the 


r   a   letter 

to  a.  trespasser  threatening  him  with  prose- 
cution tor  the  trespass  If  he  does  not  com- 
pensate the  sender  for  the  Injury  done  him 
by  the  trespass,  does  not  constitute  extor- 
tion.—State  V.  Rlcke.  108  Miss.  7,  U  R.  A. 
1915B,  1140,   «G  So.   281. 

Aa  ta  eBorta  ta  collect  debt  as  ealenlan, 
see  notes.  18  L,.  R.  A.  (N.  B.)  77;  L.  R.  A. 
191SB.   J140. 


Thre 


In 


■daltcry  la  ■nalker  elate  with  crimini 
prosecution  and  extradition  by  means  ot 
which  valuable  property  was  obtained  con- 
Btllutes  eitorllon;  the  fact  that  tba  ac- 
cused was  at  the  time  acting  as  the  attorney 
for  the  party  to  whom  Che  property  was 
transferred,  and  personally  did  not  prollt  by 
the  transaction,  does  not  prevent  the  trans- 
action from  being  extortion. — In  re  Sherin, 
I.   B.   A.    (N.    S.)    101,    180 


N.  ■ 


.  761. 


An  ta  effect  ef  hellct  la  rtgkt  la  prepcrty 
aeenred  on  proaeentlan  for  crime  •(  extor- 
tion, see  n.ote,  40  U  R.  A.  (N.  S.)  801. 

!«.  Threatening  tnicl  with  proeecotlnn— . 
Caad    faltk    Immaterial. — Obtaining    money 
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IP*.  I 


threatentns 
theft  wtU  b 

without    re 

faith  In  exi 
People   V.   I 


I   who  liBB  Stolen   i 


Aa  *•  Ksllt  of  (ke  tMOm  B*t  Mttlotliis 
(fee  charHt*r  af  the  erlBc  »i  tanlnhlM  ■ 
^cteaae  !■   ■  prMXCBdon  tar  eztortloB,  ae< 

poBt  |G19,   note  pars.   24-28. 

IT.  Valae  af  atalea  »» aim  Ij.— 1EtM«c« 
•f  aaKlHlMc  to  Bhav  fear,  where  the  sum 
exacted  Was  two  tbousand  dollars  and  th< 
value  of  the  property  taken  was  less  than 
fifty  dollars. — People  ».  Beggs,  1J8  Cal.  79, 
172  Pac.  ISl. 


§  519.     WHAT  THREATS  MAT  CONSTITUTE  EXTORTION.     Fear,  siif^h 
as  will  constitute  extortion,  may  be  induced  by  a  threat,  either: 

1.  To  do  an  unlawful  injury  to  the  person  or  property  of  the  individual 
threatened,  or  to  any  relative  or  his,  or  member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member  of  his  family,  of  any 
crime;  or, 

3.  To  expose,  or  impute  to  him  or  them  any  deformity  or  disgrace;  or, 
i.  To  expose  any  secret  affecting  him  or  them. 

Hlitory:   Enacted  February  14,  18T2. 

EXTOETION— THREATS  CONSTITUT- 
ING. 
1.  Afl  to  construction   of   Bection — Aa   t 


..  Same — As  t 


'  unlawful. 

leoesBity  that  ininry  be 


actionable. 

3.  Same — Doctrine  of  case  not  approved, 

4.  Same — Same — In  People  v.  Lanterman. 

5.  Attempt  to  extort. 

6.  Indictment     or    information — As    to 

requisites  generally. 

7.  Same— A  thing  of  value, 

8-  10.  Same — Charging   tu    the   language   of 
tlie  statute. 
11.  Same — Injury   threatened   must   be   in 
itself  unlawful. 
12- 14.  Same— Lepil  aet  done  for  an  unlawful 
purpose. 
15.  Meaning  of  "unlawful." 
18-  IB.  Same — ^Any  malicious  injury. 

20.  Sarae~Do«trine  of  People  v.  Hughes. 

21.  Same— Doctrine   of   People   v.   Baron- 

22,23.  Same— French- restaurant  cosea. 
£4-  2C.  Honest   elnim    to   property— Or   belief 
in  eommission  of  crime — Ho  defense. 

27.  Threat  of  lawful  injury. 

28.  Threat  to  expose  and  disgrace. 

29.  Tlircnl   to  iniluce  diamiesal  of  appeal. 
30-  32.  Tlireat  to  injure  character— By  prose- 
cution for  crime. 

I.     As    to  couitFHtloit   at  iretloa— As   t* 
HieBBlBK  •»  "Balawmi."- Under  ai 

I  lit  (hin  section  the  threat  must  t 
doan  unlawfuUnlury  to  the  persoi 
erty  of  the  Individual  threatened 
relative  of  his  or  member  of  hlj 
The  word  "unlawful"  as  used  In 
tlon  luallfles   the  word  ■■Injury" 


the  Injury  threatened  to  property  Is  one 
which  the  person  threatened  has  an  abso- 
lute legal  riKht  to  do  he  can  not  be  held  to 
have  threatened  "to  do  an  unlawful  Injury" 
to  the  property  even  thoug-h  hla  motive  In 
making  the  threat  IB  to  obtain  from  the 
pel-sen  threatened  money  to  which  he  is  not 
entitled  and  consequently  It  cannot  be  held 
to  be  an  Inju.y  wit 


ingthet 


lubdivl 


G19.     Thit 


icluslor 


itinetlon 
&19    and    each    i 


Bubdlvislons     of     that     section 

le  element  of  unlawfulness  of  the 

Is      omitted.  —  People      v. 

Schmits,    T    Cal.    App.    330,    370,    IS   U   R.    A. 

(N.  8.)  717,  94  Pac.  lOT, 

See  pars.  15.  et  seq.,  this  note. 


9.     Sanae- 


mble.  —  The 


salty  thai 


acter    that 


if    1 


threa 


■.ned    It 


had    bee 
>uld    havt 


:tlonable  i 

action  for  the  resultant  damages  could  be 
maintained  against  the  defeiidant  or  which 
if  merely  threatened  could  be  enjoined  in 
equity  If  the  remedy  at  law  were  deemed 
Inadequate. — People  v.  Schmltz.  7  Cal.  App. 
SSO.  S7(l,  16  L.  R.  A.  (N.  S,)  717,  94  Pac.  407. 

S.  Sane. — DftetrlBe  of  case  mot  apprsved 
In  California  or  elsewhere,  and  the  decision 
Itself  Is  one  that  the  supreme  court  of  the 
state  will  not  uphold,  should  the  same  state 
Of  facts  and  circumstances  and  the  same 
question  unfortunately  ever  be  again  pre- 
sented lor  its  consideration,  because  it  Is 
unsound  on  fundamental  principle.  The 
question  of   the    threatened   injury    to   busl- 

able  wrong"  does  not  enter  Into  the  crime 
of  extortion.  The  only  elements  entering 
Into  Che  ofCenae  are  the  fact  of  the  unlaW' 
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thing  taken  as  laid  < 


(    the 


nutllu 


•  property 
t  of  a  Bum 
.verted  the 
una  the 
!  the  crlm 


e;  the  character  of  the  act 
threatened,  and  whether  It  might  or  mLght 
not  be  lawfully  done,  have  nothing  what- 
ever to  do  with  the  ofTenBe.  The  fact  that 
Schmltz  then  happened  to  be  mayor,  and 
that  as  mayor  he  could  lawfully  do  the 


S.     SiiBir, — ChurKln* 


In    tkc    lanKU 

ally  In  the  Ian 
it  where  the  s 
the  offense  oo 


t  In  B 

the  criminal  character  of  the  t 
Right  to  do  the  act  threatenet 
carry  with  It  Immunity  for  ai 
threat  to  Injure  buHlness  and  p 
the  victim  for  an  unlavrtul  purj 
pointed  out  elsewhere  In  this 
pars.    Z4-ZS)     that    an    existing 


r  allec 


relieves 
money  c 


operty   through  a   threal 
>    disgrace;    much    less 
e   the   right  exists   In   s 


to  do 
rllt    It 


State  V.  Dougherty,  i  Ore.  SCO;  State  v.  A 
Bam.  14  Ore.  i*7,  13  Pac.  303;  State  1 
Light.  IT  Ore.  358,  tl  Pac.  132;  State  i 
Lee.   IT  Ore.    tU,   tl   Pac:    456. 

I  the  universal  rule  In  all  th 
,  with  the  single  exception  o 
California,  where  In  a  case  of  very  question 
able  value  (see  par.  3  this  note)  It  has  bee 
held  that  extortion  cannot  be  charged  In  th 
language  of  the  statute,  notwithatandln, 
the  fact  that  the  California  statute  set 
.11     the 


■Isdlcl 


r:rlme 


inced. 


1   In 


,    that 


sary     that    the    grand    Jury    should    ha 
charged  that  Lanterman.  when  he  present 

ruling.  It  will  be  noticed,  did  not  follow  t 
decision  In  the  Scbmlli  case.  —  People 
Lanterman,  9  Cal.  App.  674.  100  Fac.  720. 
B.  Attenvted  eitortlon  Is  a  misd 
meanor. — Ex  parte  Raye,  63  Cal.  491;  b 
see,  post.  I  G24.  note,  par.  1.  See,  also,  an 
I  Sia,  note,  par.  e. 


1  thre 


>    the    t 


of  the  Indl- 
Itlon.  allege 
impllsh  the 
Is 


public   cifHcer   ( 


:Ough  the  statute  makes 
Istlnotlon  between  public  ofllcera  and 
te  citizens),  there  must  be  an  allega- 
a.s  to  what  was  the  olUclal  capacity  of 
ccused,  and  that  he  had  power  to  exe- 
the  threat,  contentions  which  cannot 
alntalned  upon  any  known  principle 
»  and  not  supported  by  the  decision  of 
3ourt  or  the  opinion  of  any  law-text 
r,— See  People  v.  Schmlti,  7  Cal.  App. 
G  L.  R.  A.   (N.  S.)   717,  94  Pac.  419. 


Information    charging    extortion    muet    con- 

3B9,   16   L..    K.    A.    <N.   S.)    717,   94    PaC.    419. 

tain  every  material  allegation   necessary  to 

10.     Neither    the    offlcial    position    of    the 

Ing   Into    the    crime   of   extortion    under    the 

threat  can  by  any  possibility  have  the  least 

statute  deflning  and  punishing  that  offense 

bearing   upon    the    crime   charged,    which    Is 

(State  v.  Brown.  12  Minn.  490);  but  It  is  not 

the  unlawful  threatening  to  Injure  the  per- 

necessary   to    allege   any   other   and   further 

son    or    property    of   another:    regardless    of 

whether    he    had    power    to    carry    out    the 

forming  a  constituent  element  in  the  crime 

threat   made,   If  the  victim   was  put  In   fear 

under  the  statute.    It  Is  generally  regarded 

through    the   threat  and   thereby  Induced  to 

as   sufficient   to   allege   that   the   money   or 

property   was  "eilorsively"  taken.      Leeman 

the    offense   of   extortion   under    the    statute 

V.  State.  35  Ark.   438.  37  Am.  Rep.  44;  Stato 

was  complete.     There  Ib  no  principle  of  law 

V.  Cansler.  75  N.  C.  448;  Jacobs  v.  Com..  2 

or    rule    of   construction    which    will   Justify 

Leigh  CVa.)  709. 

any  other   holding. 

T.     Sne A  thing  of  valoe.  In  money  or 

property    must    be    alleged    to    have    been 

Itself   nmlBTCfBl.— m    the    case    of    People    V. 

taken,    because     Ihe    completed    transaction 

Schmltz  the  supreme  court  say;  "The  indict- 

and   the    receipt    of    something    of    value    is 

ment    was    Insufnclent,    in    that    It    did    not 

essential    to    the    commission    of    the    crime 

■how   that   the   specific   Injury    to   the   prop- 

defined by  the  statute  (see  3  Kerr's  Whar- 

erty  of    the    restaurant-keepers    threatened 

ton  on  Crim.  Law.  Uth  ed„  1 1»9S>.  but  It  Is 

by  the  defendant  was  an  -unlawful  Injury.' 

not   necessary    to    prove    the   value    o(   the 

It  Is  very  clear  that,  to  constitute  the  crime 

lionized  b,Googk" 
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of  «itortlon  committed  by  means  of  Any 
threat  to  injure  property  o(  the  peraon 
threatened,  the  Injury  threatened,  as  was. 
In  effect,  said  by  the  learned  district  court 
ot  appeal,  must  be,  In  Itselt  un 


spec 


lelher 


■t  the 


with 


which  the  threat  Is  made  Is  to  obtain 
to  which  the  person  threatened  la  not 
entitled."  This  contention  la  equally  con- 
trary to  legal  principle  and  untenable  as 
the  contention  polnled  out  in  paragraph  9. 
— T  Cal.  App.  36>,  IS  1^  R.  A.  (N.  S.)  TIT,  U 
Pac.  419. 

13.  Saoie — Lexal  aet  d«nc  f«r  u  aalnw- 
tnl  FBrpoae. — The  EnBllsh  house  of  lords, 
the  highest  law  tribunal  In  England,  has 
announced  the  true  doctrine  to  be,  that  an 
otherwise  lawful  act  may  become  unlaw- 
ful when  done  with  malicious  purpose,  and 
that  the  element  of  malice  or  malevolent 
purpose  changes  Ihe  legal  nature  of  certain 
claBsee  of  acts. — QuEnn  v.  L,eaCbem  [1901], 
App.  Caa.  495,  afHrmlng  Iieatham  v.  Craig 
[1899],  C.  A.  1  Jr.  Rep.  887. 

13.  In  the  Leathem  case  certain  trades- 
union  men  became  angry  with  the  plaintiff. 
a  wholesale  butcher,  and  In  order  to  Injure 

tomers,  one  Munce — who.  however,  was  not 
under  contract  to  buy — and  threatened  to 
call  a  strike  on  Hunce  If  he  did  not  with- 
draw hia  custom  from  the  plaintiff 
(Leathem).  To  avoid  Ibe  strike.  Munce 
withdrew    his    custom.      The    plaintiff    sued 


I    for    t 


Hoi 


Lords  decided  for  the  plalntllf.  holding  that 
while  the  defendants  had  a  legal  right  to 
strike  or  threaten  to  strike,  and  a  legal 
right    to    agree     or    "conspire"    togelher    to 

not  be  a  true  conspiracy,  yet  when  they 
with  malicious  purpose  threatened  to  strike 
on  Munce-  to  Injure  Lealhem's  business  the 
new  element  of  Illegal  purpose  changed  the 
lawful  act  Into  an  unlawful  act.  The  fact 
that  many  trades  unions  were  banded 
togelher  In  the  above  case  In  no  wlae  affects 
the  principle  of  the  law;  It  there  had  been 
but  one  trades  union  Involved  and  making 
the  threat  against  Munce  for  the  purpose 
of    Injurlhg    the    business    of    Leathe 


'ould    1 


.    Ihe 


The 


principle  Involved  In  that  case  Is  directly 
applicable,  and  should  control,  In  the 
SchmltE  case:  and  If  applied,  the  result 
reached  would  have  been  the  opposite  of 
that  announced. 

H.  The  decision  In  the  Leathern  case  Is 
In  harmony  with  the  leading  cases  In  this 
country.  In  addition  to  Ibe  avthoritles 
cited  In  paragraphs  IS  and  19,  this  note,  see 
Stale  V.  Glldden,  56  Conn.  46,  i  Am.  St.  Rep. 
13.  S  Atl.  880;  State  v.  Stackford.  77  Conn. 
S27,  58  Atl.  7S9;  March  v.  Bricklayers'  * 
Plasteiers-  Union,  79  Conn.  7,  63  Atl.  291; 
O'Brien  v.  People.  21E  111.  364,  76  N.  E.  108; 
Carew  v.  Rutherford,  lOS  Mass.  1.  8  Am. 
Rep.  287;  Walker  v.  Cronlss.  107  Mass.  EEE; 
Vegelahn  v.  Quntner.  187  Mass.  92.  B7  Am. 
8l.  Bep,  44S,  3G  L>.  R.  A.  72B,  44  N.  E.   1077; 


Plant  T.  Woods,  178  Mass.  492,  79  Am.  St. 
Rep.  330.  El  L.  R.  A.  339.  G7  N.  E.  1011;  Peo- 
ple V.  Wllilg,  4  N.  Y.  C.  Rep.  403.  And  see  28 
Am.  A  Enff.  Encyc.  of  I^  3d  ed.,  141  et  seq.. 

IS.  HeaBlBK  ef  •^■lawtaf  as  used  In 
paragraph  1  of  above  section  of  the  Penal 
Code  qualifies  the  word  "Injury,"  alone.  If 
the    injury    thre 


whlc^ 


1  thre 


lute  legal  right  t 

Injury"  to  the  property,  even  though  hIa 
motive  In  making  the  threat  Is  to  obtain 
from  the  person  threatened  money  to  which 
he  Is  not  entitled.— People  v.  achmiti.  7  Cal. 
App.  369.  16  L.  R.  A.  (N.  8.)  7IJ.  94  Pac. 
413.  This  Is  not  In  accordance  with  the 
doctrine  In  well-considered  cases. 

14.  SaiBe. — Any  nallelonB  Injary  to  the 
person  or  property  of  another  Is  absolutely 
"unlawful,"  for  which  the  constitution  ot 
jtas    give    redress. 


civil   I 


30th; 


tslde    ( 


of  Callfor 
announced  In  the  above  paragraph  is  not 
law.  The  reasoning  by  which  the  court 
reaches  the  conclusion  set  forth  Is  not  sat- 
isfactory, and  It  Is  submitted  that  the  case 
of  People  V.  Hughes,  137  N.  Y.  37.  S  N.  y. 
Cr.    Rep,    277,    82    N.    E.    1106.    cited    by    the 


par.  10.  this  note. 

17.  The  word  "unlawful,"  as  used  In  the 
Penal  Code,  simply  means  without  lawful 
excuse,  without  legal  Justlflcation. — See 
Terrell  V.  Slate,  II  Tenn.  62S.  6S1,  3  S.  W. 
212. 

18.  Any  words  or  acta  which  are  calcu- 
lated   and    Intended    to    cause    an    ordinary 

ness,  or  property  are  equivalent  to  threats, 
and  are  unlawful,  for  which  there  Is  a 
criminal  liability.— See  State  v.  Donaldson. 
32  Tf.  J,  L.  lEl.  SO  Am.  Dec.  849;  Barr  V. 
Essex  Trades  Council.  E3  N.  J.  Eq.  101,  30 
Atl.  BSl;  Rogers  v.  Everts,  17  N.  Y.  Supp. 
284:  O'Nell  v.  Behanna,  182  Pa.  238.  61  Am. 
fit.  Hep.  702,  38  L.  R.  A.  382.  37  Atl.  843; 
Crump  V.  Commonwealth,  84  Va.  9Z7,  10  Am. 
St.  Rep.  836.  8  S.  E.   630. 

19.  It  Is  too  well  settled  to  admit  of 
serious  discussion,  that  acts  which  are.  in 
and  of  themselves,  lawful,  and  which  may 
be  rtone  without  the  party  committing  them 
being  called  to  account  therefor,  become 
unlawful,  and  for  which  a  party  may  be 
held  to  account  in  a  criminal  prosecution 
when  done  or  threatened  for  the  accom- 
plishment of  an  unlawful  purpose.  Thus 
the  modern  decialonB  hold  that  worklngmen 
may  lawfully  strike  for  the  purpose  of  bet- 
tering their  condition  or  securing  their 
rights;  but  a  combination  to  . 


r  the 


lying 


the  business  and  property  of 
depriving  another  ot  his  liberty 
without  Just  cause.  Is  both  unlawful  and 
criminal. — Slate  v.  Olldden,  66  Conn.  18.  71, 
3    Am.    St.    Rep.     23,    8    Atl,     890;    Doremus 


Digitized  byGoO^IC 


Tit.  XIU,  eh.  VU.l 


EXTORTION—DOCTRING  OV  THE  CA8B9. 


y,  Hennesay.  1T<  111.  608,  eg  Am.  St.  Rep. 
203,  43  U  R.  A.  797,  SOS.  52  N.  B.  924, 
t*  Id.  S14;  Plant  t.  Woods,  ITI  Mass.  tit. 
498.  79  Am.  St.  Rep.  330,  El  U  R.  A.  MB, 
GT  N.  E.  1011;  State  T.  Stewart.  G9  Vt.  289. 
1G9  Am.  St.  Rep.  710.  97  Atl.  SE9i  State  v. 
HueMn.  110  Wis.  189.  S3  L.  R.  A.  TOO,  86 
N.  W.  104«;  Old  Dominion  S.  8.  Co.  T. 
HcKenna.  30  Fed,  48;  Arthur  T.  Oaks,  11 
C.  C.  A.  209,  as  L.  R.  A.   414,  63   Fed.  310, 

9>.  SiUHe^DfKliiiie  of  People  -r.  Hawkn, 
137  N,  Y.  39,  9  N.  T.  Cr.  Rep.  277,  32  N.  B, 
HOG  (a  boycott  case).  It  was  claimed 
the  defendant  threatened  a.nd  did  what  ntas 
not  an  unlawful  act,  and  for  that  reason 
no  threat  of  an  "unlawful  Injury  to  prop- 
erty." whitjh  la  a  necessary  element  of  the 
crime  charsed.  The  court  say:  "Wo  must 
not  m  launders  land  the  real  question  to  be 
determined.  It  la  not  the  conduct  or 
motives  of  the  labor  or^anlEation  Itself. 
That  Is  not  on  trial.  Counsel  (or  the  pris- 
oner makes  the  issue,  where  he  says  It  li 
the  order  which  Is  Indicted.  Hughes  Is  not 
the  Knights  of  Labor,  and  does  not  repre- 
sent them  In  hts  present  altitude.  That 
orBBnliatlon  may  be  perfectly  lawful  In 
Its  purposes  and  methods,  and  wield  Its 
power  and  Influences  usefully  and  Justly. 
.  .  .  The  question  for  the  Jury  Is.  what 
Hughes  threatened,  and  what  his  descrip- 
tion of  the  power  that  he  wielded  was, 
and  It  does  not  follow  that  he  described 
the  natural  and  normal  methods  of  the 
order  Instead  of  a  complete  perversion  of 
such  methods  as  they  would  have  exercised 
under  a  more  honest  and  Intelllsent  lead- 
erahlp.  What,  then.  Hughes  threatened 
was  the  flrst  question  for  the  Jury.  .  .  . 
Conduct  takes  Its  legal  color  and  quality 
more  or  leas  from  the  circumstances  Sur- 
rounding It.  and  the  intent  or  purpose 
which  controls  It,  and  the  same  act  may 
be  lawful  or  unlawful  as  thus  colored  or 
qualified.  .  .  .  Using  oRIclal  power  and 
Influence  to  make  effective  the  deception 
[or  threat),  and  to  force  and  compal 
unwilling  dealers  to  desist  from  their  pur- 
chases,   and    that   for    the   sole   purpose   of 


:  the 


esuU- 


ant  Injury  will  be 
could  and  would  utilise  the  power  .he  had, 
.  .  .  such  a  threat,  within  the  doctrine 
of  the  Baron deas  case  [People  v.  Baroti- 
desR,  1)3  N.  T.  649,  S  N.  Y.  Cr.  Rep.  370,  31 
N.  a.  140.  rsTersing  I  N.  Y.  Cr.  Rep.  234.  16 
N.  T.  anpp.  4S«],  .  .  .  amounts  to  a 
threat  to  do  an  unlawful  Injury  to  prop- 
Si.  Sa^c— Doetvlue  »t  Peovle  t.  Baraa- 
deas,  1)3  N.  T.  649  (not  reported  In  full), 
8  H.  T.  Cr.  Rep.  878.  81  N.  E.  Rep,  240 
(reported  la  full),  61  Hun  G71.  IE  H,  Y. 
Supp.  486,  the  defendant  was  charged  with 
the  crime  ot  extortion.  In  having  obtained 
a  check  tor  one  hundred  dollars  from  Pop- 
kins  and  Harks  with  their  consent,  through 
a  wrongful  use  of  tear,  Induced  by  a  threat 
made  to  do  unlawful  Injury  to  their  prop- 
erty;  that   Is,   to   Injure  and   destroy   their 


business,  and  to  prevent  and  hinder  them 
from  carrying  on  the  same.  Pophlns  and 
Harks  were  a  Arm  of  cloak  manufacturers 
tn  New  York  City,  employing  a  number  of 
workm  -  - 


vlth   s 


The 


I   had 


had 


islitu 


the 


employees  with  non-union  help.  The 
defendant  was  the  president  or  manager 
of  the  laborers'  union,  and  represented 
these  worklngmen  In  treating  with  the 
Arm.  and  succeeded  In  perfecting  an 
arrangement  whereby  the  union  employees 
were  to  be  put  back  to  work  the  neit 
morning,  on  terms  of  service  agreed  upon. 
In  the  place  and  stead  of  the  non-union 
employees.  The  next  day  the  union 
employees  did  not  return  to  work,  but  dur- 
ing the  forenoon  the  defendant  called, 
accompanied  by  a.  committee  of  the  union 
workmen,  and  demanded  that  the  firm 
should  flrst  settle  with  him  before  the 
union  employees  should  return  to  work, 
threatening  that  they  would  not  do  so 
until  such  settlement  was  effected,  demand- 
ing flrst  flve  hundred  dollars,  then  three 
hundred  dollars,  and  Anally  accepting  one 
hundred  dollars.  The  defendant  asserted 
himself  to  be  In  such  a  relation  to  the  per- 
sons on  strike  (the  union  employees),  even 
after  they  had  adjusted  their  dllTerences  as 
to  compensation,  as  to  control  their  move- 
ments and  prevent  them  from  returning 
into  the  service  of  the  Drm  unless  his 
demand  was  flrst  sBtlsfled.  By  this  Inter- 
position ot  his  authority  over  the  working 
people,  the  complainants  believed,  these 
employees  would  not  return  to  employment 
until  defendant's  demands  were  satisfled: 
and  the  court  held  that  was  a  threat  on 
his  part  to  Injure  the  property  or  business 
of  the  Arm  complaining,  for  the  Interrup- 
tion of  the  business  would  necessarily  be 
atlended   with   loss 


mlHni 


fror 


the 


tlon   of   the   buslnee 


islon 


an   Injury 

Injury  thi 


•  rlly    be 
t  which 


laid  o 


The  c 


require  the  nar- 
row construction  of  the  statute.  .  .  .  for 
It  has  not  been,  either  by  language  or  rea- 
sonable Implication,  conflned  to  the  case  of 
an  actual  injury  to  some  speclflc  article  ot 
property,  but  It  has  been  made  to  Include 
the  threat  to  do  an  unlawful  Injury  to 
property:  and  businesa  Is  property,  as  much 
BO  as  the  articles  themselves  which  are 
Included  In  Its  transaction.  (See  Insurance 
Co.  V,  Allen,  43  N.  Y.  3S9,  391.)  And  In  all 
Its  attributes  it  has  been  brought  within 
the  protection  of  the  constitution  of  both 
the  nation  and  the  state,  by  the  declaration 
that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law,  and  that 
includes  within  Its  terma  a  businesa  which 
may  be  built  up  for  the  manufacture  and 
sale  ot  property,  as  well  as  the  tangible 
articles  themselves  employed  or  used  tn  th« 
course  of  business.     There  would  obviously 


Digitized  byGoO^IC 


EXTORTION — HO>EBT    CLAIK    TO    PBOPERTT. 


to  tha  tanKtblearticlea  themselves  employed 
or  used  In    the  course  of  the  bustness." 

the  oaHa  of  People  v.  Schmltz,  the  supreme 
court  say:  "In  this  case  the  Indictment 
charKea  that  the  derendant  threatened  the 
restaurant-keepen  that  if  money  was  not 
paid    him.    he    would    pre^ 


the       tendons  reeardlng:  t 


llqi 


license 
unprof 


lie    their    reetE 


his 


lefend! 


of  the  city  government  becaui 
of  hie  political  activity  and  influence,  i 
otherwise  able  to  exert  an  undue  Influent 
over  the  board,  nor  can  it  be  inferred  i 
presumed,  when  It  Is  not  so  charged,  thi 
the  defendant  threatened  to  prevent  tl 
issuance  of  the  license  by  unlawful  mean 
and  not  solely  by  lawful  : 


It   may    i 


ell   I 


been   the  caee  that  the  threat  made  did  n 


nlawful    means    referred 


by      the 


irtleE 


because  of  the  circ 
them.  ThiB  absence  of  express  avow 
would  not  obviate  the  necessity  of  plea 
Ing  Che  facte  necessary  to  make  the  thre 
criminal,"  —  T  Cal.  App.  3ii,  IB  L,  R. 
IN,  S.)  71T.  94  Pac.  41B. 


13. 


s  already  been  shown 
this    note    it    Is 


apparent  that  absolutely  alt  the  conten- 
tions in  the  above  extract  are  without  merit 
or  any  foundation  In  any  principle  or  crim- 
inal law.  Bchmltz  havine  made  the  unlaw- 
ful threat  denounced  by  the  statute,  and 
throUBh  that  threat  having;  Induced  the 
French -restaurant  keepers  to  consent  to 
and  to  part  with  the  money  wrongfully 
and  Illegally  demanded  under  the  terms  of 
his  threat,  the  crime  of  extortion  was  com- 
pleted under  the  statute,  regardless  of  the 
method  in  which  he  Intended  to  carry  the 
threat  into  execution,  or  whether  he  could 
have  carried  It  Into  execution  or  not.  The 
method  In  which  Schmits  Intended  to  carry 
out  his  Illegal  threat  under  his  lawful 
demand  la  entirely  Immaterial,  and  the  con- 


;   without   legal 


I    deal, 


lated 


eadlng. 


ndict 


would 


plain  language  and  deflnlllun  of  the 
oftenHe  charged,  and  In  no  way  bearing 
upon  the  guilt  or  innocence  of  the  accused. 
They  could  not  even  have  been  properly 
admitted    in   evidence   on    the    trial   of   the 


of  liquors  at  retail  formed 
the  remunerative  part..  It  Is  not  stated  how 
the  defendant  proposed  to  do  this,  or  how 
It  was  understood  by  the  parlies  that  he 
would  accomplish  It,  whether  by  (air  per- 
suasion and  lawful  Influence  over  the  com- 
miesionera,  or  by  duress,  menace,  fraud,  or 
undue  Influence  exercised  upon  them.  This 
is  not  a  case  where  It  is  sufllclent  to  charge 
an  offense  In  the  language  of  the  statute 
deflnlng  It.  The  court  can  not  assume,  In 
the  absence  of  any  averment  to  that  elTect, 
that  Schmits  was  mayor   of   the   city.   and. 

undue    Influence    over    the    members    of    the 
mlssloners,  or  that  Ruef. 


elalm   t 


TtrtT — Or   belief 


confusion  has  arisen  In  the  cases  because 
of  a  failure  upon  the  part  of  judges  to 
observe  closely  and  distinguish  between  the 
wording  of  different  statutes  governing 
this  ofTense,  and  a  failure  to  grasp  the 
differing  force  and  effect  of  these  varying 
following 


the 


ioth< 


under      the 

e  which  Is  not  applicable 
'  the  statute  involved  In  the  case  in 
1  the  decision  is  made.  The  general 
under  the  prevailing  phraseology  of 
latutes  is  that  an  honest  claim  to  the 
rty  demanded,  or  an  honest  belief  In 
■ommlaslon  of  the  crime  charged  to 
been  committed, — and  particularly 
'  the  provisions  of  the  above  section 
whoever    sends    a    threatening    letter 


■■with    I 
to  a  chj 


e  of  e 


lefensa 


,  the  New  York  sUtute,— provide 
that  anyone  who  shall  "knowingly  send  or 
deliver,"  etc..  and  under  the  New  Y(irk 
statute  It  was  held  in  People  v.  Grlllln,  > 
Barb,  IN,  Y.)  427.  a  much-quoted  case,  that 
the  statute  applied  in  those  cases,  only.  In 
which  the  intention  was  to  obtain  that  to 
which  the  writer  of  the  threatening  lettar 
was  not  entitled,  and  that  the  statute  did 
not  apply  to  those  Cases  In  which  the  per- 
son threatened  actually  owed  the  writer 
of  the  threatening  letter  the  money  or  the 
property  demanded  therein  under  the  pen- 
alty threatened,  the  court  saying  Ibat  a 
person  can  not  extort  money  or  property 
which  Is  hie  JUBl  due.  The  Grimn  case  is 
followed  In  UcMillen  v.  Btate,  SO  Ind.  tlS; 
Slate  v,  Hammond,  SO  Ind,  80,  .41  Am.  Rep. 
TSl.  and  In  Mann  V.  State.  4?  Ohio  St.  EGS, 
11  L.  R.  A.  S5i.  ZS  N.  E,  SZS. 

As  tB  rllFet  wkere  threats  are  Made  l> 
CDBBeotktn  demand  ander  eolsr  pf  rlxht.  see 
note  lis  Am.  St.  Rep.  46T-4T2. 

As  to  threats  made  la  edorl  fa  eollret 
debt  as  patartloa.  see  note  18  L.  R.  A. 
(N.  S.)  77. 

!B.  It  Is  thought,  howevpr,  that  there  is 
but  little,  it  any,  weight  to  be  given  to  the 
Indiana  and  Ohio  cases  because  of  the  fact 
that  the  courts  overlooked  the  Important 
matter  of  the  distinction  between  the  word- 
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tSl» 


Ing  of  the  New  York  statute  and  the  worfl-  l«nt  to  dismiss  appeal  Is  threat  made  with 

ing  at  the  statutes  in  their  respective  states  Intent    to    extort    prowerty    from    another, — 

under  which  the  prosecutions  were  had  and  Feonle  v.  Cadman,   SI  Cal.   i«2,  i«3. 

the  decisions  rendered,  the  statutes  In  both  so.     TkFcat  to  Injnre  ehnaeter. — Br  *»•• 

those  words  •■extort  or  gain"  as  against  the  HBtlan  far  eriiBe    the   (act    that   the    victim 

worda  "knowinEly  send  or  deliver."— See  In  jg  guilty  ol   the   crime  charged  does   not   In 

re  Sherln,   17   S.  D.   2S2,  *0  L.  R.  A.    (N.  B.)  any  manner  mltiBate  the  criminality  of  the 

801,  130  N.  W.  761.  olTense,   or  furnish  a  defense    to   the   prose- 

26.      The    weiRht    of   decision,    aa    well    as  cutlon  for  eitonion.— See  Morrill  v.  Nlght- 

Ihe    better    doctrine    on    fundamental    prln-  Ingale.   93  Cal,   4B2,   27   Am.  St.   Rep.   207.   28 

dple,  is   to   the  effect   that  an  honeat  belief  ^"^-    >0«S;    People   v.    Choynskl.   SB   Cal.    S40, 

on  the  part  of  the  party  sending  the  threat-  80   Pac.  791;   People   v.   BeBEB,   IT8   Cal.   79. 

ening  letter,  either  that  he  Is  entitled  to  the  1^2  Pac.  162;  In  re  Sherln.  27  S.  D.  232.  40 

money  or   property   demanded,   or   that   the  L-  R-  A.  (N.  S.)  801.  130  N.  W.  761. 

crime    charged    for    which    prosecution    Is  ji.     The  supreme  court  of  California  say; 

threatened     had     been     actually     committed  "Under  that  kind  of  menace  which  consUta 

by  the  person  to  whom  the  threatening  let-  In  a  threat  to  Injure  the  character  of  a  per- 

ter  was  sent,  or  by  a  spouse,  child  or  other  aon,    It   Is    entirely    Immaterial    whether   the 

relative    of   that   party,    does    not   furnish    a  person  Is  guilty  or  Innocent  of  the  crime  to 

defense    to    a    prosecution    chargInK    eilor-  be     charged.       It     certainly     would     be     no 

tion. — See  among  other  cases:      Cal.   People  defense   to   an    accusation   of   extortion   that 

V.    Beggs,    ITS    Cal.    T9.    172    Pac.    162.      La.  the   charge  or  publication  threatened   to   be 

Stale  V.  Liogan,  104  L.a.  760,  27  Bo.  336.     Me.  made    by    the    defendant,    and    by    which    he 

Stale    v.    Bruce.    2*   Me.    71.      Mais.   Com.    v.  obtained  valuable  property,  were  true.     The 

Coolldge,  128  Mass  tB.    Hlaa.  State  v.  Cole-  truth  or  falsity  of  these  matters  form*  no 

man,    »t    Hlnn.    487.    116    Am.    St.    Rep.    441.  element  In    establishing    the    guilt   or   inno- 

110   N,  W.    6.      N.  J.    Ball    V.    Ball,   79   N.    J.  cence    of   a   defendant   charged    with    axtor- 

Eq.  170.  37  L.  R.  A.   <N.  S.)   S3S,  SI  Atl.  724.  tlon."— Morrill    v.    Nightingale,    93    Cal.    tSt. 

Tt.  D.  In  re  Sherln,  27  B.  D.  232.  10  L..  R.  A.  27  Am.  St.  Rep.  207,  28  Fac.  1068. 

IN.  S.)   801,    130   N.    W.    T«l.      Tex.  Cohen   v.  jj.     This  Is  the  universal  rule  In  duress  and 

State,  37  Tex.  Cr.  Rep,  118,  38  S.  W.  1008.  menace,  and  the  principle  of  law  applies  with 

W.     Threat  af  lantal    lajary,   that   Is,    to  equal   force   In  a   prosecution    for   blackmail 

do  an  act  which  may  lawfully  be  done,  has  or  eitortion.  whlt-h  are  SKgravated  forms  of 

been  said  not  to  constitute  extortion  under  duress  and  menace. — See  Teople  v.  Choynskl. 

subdivision     1     of    above    section;    but    the  SB  Cal,  S40,  642.  30  Pac.  TBI;  also:  Ala,  Embrey 

authority    of    that    case    is    of    little    or    no  t.  Adams.  ISl  Ala.  291,  L..  R.  A.  I915D,  1118, 

value,   because   of   the   fact  that  the   offense  fiS  So,  20.     Kan.  Willlamson-Halsell-Frailer 

charged    of    extorting    money    to    which    he  Co.   v.   Aokerman,    77   Kan.   602,    20  U   R.  A. 

was   not  entitled  was   done   "under  color  of  (N.  S.)   484,  94  Pac,  807   (mortgage  procured 

otnclal  right";  that  Is  the  threat  of  Schmltz,  by   threat   to   arrest   and   prosecute   aon    for 

mayor,  to  do  an  act  which  he  as  mayor.   In  defalcation);      Heaton      v.      Norton      Coun;y 

the    lawful    discharge    of    his    duty    to    the  Stale    Bank,    S   Kan,    App,    498,    601,    47    Pac. 

people  might  rightfully  do,  to  the  Injury  of  B76     (deed    procured    from    wife    by    threat 

the  business  of  a  third  person  If  the  money  to    prosecute    husband).      Neb.   Hargrave    v. 

demanded  for  an  unlawful  purpose  were  not  Koreck,    44    Neb.    660,    670.    62    N.    W.    1068 

paid,  but  which  he,  as  mayor,  would  not  do  (mortgage  secured   from   wife   by    threat   to 

It   the   money  demanded   was   paid   to   him;  prosecute  husband),     N.  J.  Ball  ».  Ball.  79 

and    for    that    reason    the    offense    charged  N-  J-  Eq.  ITO,  37  U  R.  A.   (N.  B.)  639.  81  Atl. 

falls  under  section   BIS  and  not  under  sub-  T24    (deed   by   parent   to   prevent   threatened 

division   1   of  the  above   section.— People    v.  prosecution     of    child},       N.     Y.     Adams     V. 

SchmlW,    T   Cal.   App.   330.    369.    IB   U   R.    A.  I"lng    Nat.    Bank,    118    N,    T.    606.    IB    Am. 

(N.  S.)   717.  94  Pac.  407,  419.  St-    ^^P-    *"■    ^    ^-    ^-    *■    <"■    ^^    N.    E.    T 

„            ,  .   ,                ...            .           ,  (threat    to    arrest    and     imprison     husband, 

See  crit  clsm  and  discussion  of  case  par.  ^^^^i,^^  ,„,^  imprisonment  would  be  law- 

8,  this  note,  ^^^1   ^^  unlawful).      Utah.  Gorrlnge   v.  Reed, 

28.     Tkreals  ta  eavsse  ■»«  dlB«raM.— One  jj    Vtntx   120.    137,    90    Am.    St.    Rep.    69i,    63 

may  be  prosecuted  for  extortion  for  sending  Pac.    902    (deed  executed    for  alleged   crime, 

letter   to  another,   which  contains   threat   to  and   under   threat   of   prosecution   therefor), 

expose    latter    to    disg^race    in    such    way    as  wia.    City    Nat,    Bank    of    Dayton,    Ohio,    v. 

to  ruin  his  character  and  business  relations,  Kusworm,  88  Wis.  188,  43  Am.  Bt.  Rep.  880. 

unless  he  withdraws  appeal  In  certain  apec-  36  L,  R.  A.  48,  69  N.  W.  B64  (threat  to  prose- 

Ifled  case,  whether  such  letter  Is  aubscrlhed  cute  husband  on  charge  of  forgery), 

or  not.-People  v.   Cadman,  67  Cal.   B62,  B64.  g^^^    ^,,^^    discussion    and    authorities    in 

2*.     Threat  ta  Indaee  ^laHlsaal  af  ■*»•>>.  notes    16    Am,    State    Rep.    463;    89    Am,    SI. 

— Assuming   that   right   to    take  and    prose-  Rep,  B93;  139  Am,  St.  Rep.  74Z;  26  K  R.   A. 

cute    appeal    Is    property,     it    follows     that  48,   61;  20  La   R.   A.    (N.  S.)    484;   37  L,  R.  A. 

threat  made  for  purpose  of  Inducing  appel-  [N,  8.)   639.  L>,  R,  A,  1916D,  1118. 
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§S20.  PTTNISHMENT  OF  EXTORTION  IN  CERTAIN  OAaXB.  Everr 
person  who  extorts  any  money  or  other  property  from  another,  under  cirenm- 
Btances  not  amounting  to  robbery,  by  means  of  force,  or  any  threat,  snch  as 
is  mentioned  in  the  preceding  eectiou,  ia  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  five  years. 

History:    Enacted  Februarr  14,  1S72. 

1.  DUbamCBt  of  altomrr  for  attempt  barred.— In  ra  CoTey.  113  Cal.  Stt,  BS5.  E( 
to  ulort. — An  attorney  who  has  been  con-  Pac.  <58.  See  In  re  Sherln.  IT  8.  D.  £32,  40 
vlcled  of  an  attempt  to  extort  may  be  dlH-       L.  R.  A.  (S.  5.)  SOI.  130  N.  W.  TEl. 

§521.  PUNISHMENT  Of  EXTORTION  COMMITTED  UNDER  COLOR 
OF  OFFICIAL  RIGHT.  Every  person  who  commits  any  extortion  under  color 
of  official  right,  in  cases  for  which  a  different  punishment  is  not  prescribed  in 
this  code,  is  guilty  of  a  misdemeanor. 

History:    Enacted  Febniar?  11,  1872. 
EXTORTION    UNDER   COLOR    OF    OPPI-       Trom  whom  he  attempted  to  eitort  money. 
CIAL  BIQHT— PUNISHMENT.  —People    V.    Qardner,    lU    N.    Y.    118,    114, 

1.  Attempt  to  commit  crime  ot  e»tortiott  do-       "    ^'"-   S*-    «»«'■   "1.   74*.   "   N.    E.    1001. 

peJs  on  what.  28  u  R.  A.  899. 

2.  ConEtitutionality  of  act.  2.    C*iiatltBtlaB>Ut7  sf  «*.— The   act  to 

3.  Proof  insufficient  to  Bupport  indictment.  prevent  extortion  In  oince  la  conatltutlonal. 
I       AttrHpt    to    eoniBlt    criHC    ■!    ezt*r-  — Ryan  v.  Johnson,  5  Cal.  B(. 

tlon     tlepeiiAs     upon     mind     and     Intent     or  8.     Pr««t    IwiiiflleleBt    tm    asMMirt    la^let- 

wrongdoer.  and  not  on  eRect  or  result  upon  meat. — -An    Indictment    for    gitortlon    Is    not 

person    Bought    to    be    coerced.       Therefore,  supported  by  proof   that  officer   took   nego- 

one    may    be   Eullty    of   attempt    to    commit  tlable   promissory   note    for   fees   not   due. — 

Buch     crime,     though     he    does     not.     as    he  Commonwealth    v.    Cony.    S    Mass.    G12.    S2S. 

Intended,   produce   fear   on   part   of   person  5Z1. 

§622.  OBTAININa  SIGNATURE  BT  MEANS  OF  THREATS.  Every  pei^ 
son  who,  by  any  extortionate  means,  obtains  from  another  his  signature  to  any 
paper  or  instrument,  whereby,  if  such  signature  were  freely  given,  any  prop- 
erty would  be  transferred,  or  any  debt,  demand,  charge,  or  right  of  action 
created,  is  punishable  in  the  same  manner  as  if  the  actual  delivery  of  such 
debt,  demand,  charge,  or  right  of  action  were  obtained. 

History:    Enacted  February  14,  1872;  amended  by  Code  Commission, 
"■    ■  -   -      .  -  ^  held  unconstl- 

§623.  SENDING  THREATENING  LETTERS  WITH  INTENT  TO  EX- 
TORT MONEY,  ETC.  Every  person  who,  with  intent  to  extort  any  money 
or  other  property  from  another,  sends  or  delivers  to  any  person  any  letter  or 
other  writing,  whether  subscribed  or  not,  exxpressing  or  implying,  or  adapted 
to  imply,  any  threat  snch  as  is  specified  in  section  five  hundred  and  nineteen, 
is  punishable  in  the  same  manner  as  if  such  money  or  property  were  actually 
obtained  by  means  of  such  threat. 

History:   Knacted  February  14,  1S72. 
EXTORTION— SKNBINO   THREATENING  7.  Newspaper   article— Wlien  aaminible  in 

LETTER.  evidence. 

1.  Construction  of  section.  8.  ^^^^^^    letter-lntent-lmplication    of 

2.  Indictment    or    infocmatLon-States    of-  ,   Thre^need  not  appear  on  face  of  letter 

fense.  when.  _„„,  implied. 

3,  *.  Same— Letter     in     foreign  language—        lo.  Truth  or  fal8it7  of  charge  is  immaterial. 

Method  of  pleading.  H^  Variance — Writing  in  foreign  language. 

6.  Instruction  held  erroneous.  l.     CoiiatrBcllon    af    aeTtlaii. — Under    thl> 


6.  Letter  must  be  adapted  to  imply  tlireat.      and  four  preceding  sactlor 
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attempt  to  extort  are  made  felonies. — Peo- 
ple V.  Tantelll.  SI  Cal.  STB.  119,   22  Pac.  I7S. 
See,    ante,    I  S19,    note    par.    E,    and.    post. 
I  624.   note    par.    1, 

2.  IndictiBeBt  ar  ■■fsmatlan— Statea 
otteaae.  nhen. — In  a  prosecutton  Tor  extort- 
Inr  money  by  mean*  of  IhreatenlnK  letter, 
an  InCormatloR  which  charges  defendant 
with  having  sent  letter  to  another  person. 
which  expressed  and  Implied,  and  was 
adapted  to  Imply,  threat  to  Impute  to  him 
disgrace,  and  to  expose  facts  alleged  to 
have  been  ascertained  tor  purpose  of  prov- 
ing damaging-  charges  published  aEalnst 
character  of  addressee  of  such  letter,  unless 
money  was  paid  to  conceal  proof,  states 
orfense,  within  this  section.— People  T. 
Tonleill,  ai  Cal.  I7E,  377,  22  Pao.  678. 

3.  Same — I/Ctter  la  torelcn 
Mrlhod  «r  vlradlBK. — Where  a 
letter  and  writing  threaten  to  do"  unlawful 
Injury  to  the  person  or  property  of  the  per- 
son to  whom  sent  Is  In  a  forelRn  language, 
the  pleader  may  state  the  legal  effect  of 
the  Instrument,  and  then  allege  that  It  was 
In  a  designated  foreign  languase;  or  he 
may  state  the  legal  effect,  set  out  the 
Instrument  In  the  foreign  language,  set- 
ting the  same  out  according  to  the  English 
meaning,  or  he  may  omit  the  original  and 
allege,  after  designating  the  language  In 
which  written,  proceed  as  follows:  a  cor- 
rect translation  of  which  Is  as  fallows,  set- 
ting nut  the  translation. — People  v.  Ah 
Woo,  28  Cal.  30G  (In  a  forgery  case)^  Steph- 
ens V.  Kobayshl.  20  Cal.  App,  163.  128  Pac. 
419  (a  libel  case):  People  v.  Risotto.  30  Cal. 
App.  «lg,  ie»  Pac.  199  <under  above  Sec- 
tion). 

4.  Otherwise  the  defendant  Is  prejudiced 
because  before  the  trial  he  will  not  be 
apprised  of  the  fact  that  he  will  be  called 
upcin  to  defend  himself  against  a  charge 
cif  sending  a  threatening  letter  in  a  lan- 
guage other  than  that  with  which  he  la 
chatRed;  e.  g.,  where  the  indictment  Is  In 
('English  and  without  a  translation  or  a 
mention  in  the  Indictment  that  the  letter 
was  In  Italian,  he  will  not  know  that  he  Is 
charged  with  sending  a  letter  In  the  Italian 

I   the   Introduction  of  a  letter 


the    1 


win    ( 


&  Letter  Bunt  »e  adapted  to  ImUr 
threat. — Under  this  section,  letter  must  ba 
adapted  to  Imply  one  or  more  of  those 
threats  specially  mentioned  In  section  619. 
ante,  or  the  offense  is  not  committed. — 
People  V.  Choynskl,  95  Cal,  840,  30  Pac.  T91. 

T.  NeiTspaper  arllcle— Wkca  adalMihle 
In  cTtdenee.- — In  a  prosecution  under  this 
section,  newspaper  article  published  against 
character  of  person  addressed,  and  which 
Is  referred  to  In  threatening  letter,  may  be 
admitted  In  evidence,  as  It  tends  to  explain 
reason,  motive,  and  object  of  writer  of 
letter  which  referred  to  article.— People  v. 
Tonleill,   81   Cal.   ZT6,   280.    22   Pac.   GTS. 

8.  SeadlBS  letter — Intent — Inplleatlaa  of 
threat — In  prosecution  under  this  section 
It  Is  not  only  necessary  for  defendant  to 
have  sent  letter,  and  have  had  Intent  to 
extort,  but  letter  must  have  been  such  writ- 
ing as  was  adapted  to  imply  threat.  In 
order  to  Justify  conviction.  ~  People  v. 
Choynskl,  96  Oal.  640,  643.  30  Pac.  791. 

9.  Threat  aeed  aot  avpcar  «■  (ace  «f 
letter — Hon  taivlled. — It  is  not  necessary 
that  threat,  under  this  section,  should  be 
apparent  from  face  of  letter,  nor  that  It 
should  be  implied  therefrom;  It  is  sufllclent 
that  language  used  Is  adapted  to  Imply 
threat.— People  v.  Choynskl.  95  CaL  B40,  841, 
842.  ao  Pac.  791. 

10.  Tratk  sr  talsItT  'I  ekaiv*  <>  iMMM- 
terUL — In  a  prosecution  under  this  section, 
truth  or  falsity  of  charge  Is  Immaterial. — 
People  V.  Choynskl,  86  Cal.  «40,  841,  842,  30 
Pac.  791. 

11.  Varlaace— WrItlBK  I"  for*lKB  la::- 
Icnaxe. — Where  the  Information  charging 
extortion  by  sending  a  threatening  letter, 
charging  that  the  accused  "sent  a  certain 
letter  In  writing,  which  said  tetter  and 
writing  did  then  and  there  express  and 
imply,  and  was  adapted  to  Imply,  a  threat 
to  do  an  unlawful  Injury  to  the  person  and 
property  of  the  said  -prosecuting  witness.' 
which  said  letter  and  writing  was  then  and 
there  and  la  In  the  words  and  figures  fol- 
lowing, to  wit."  and  then  setting  out  the 
letter  and  writing  In  the  English  language 
without  allegation  that  it  was  written  In 
any  other  language,  on  the  Introduction  of 
the  letter  and  writing,  which  is  In  the 
Italian  language,  there  Is  fatal  varlanct 
between  the  Information  and  the  proof. — 
People  V.  Risotto.  SO  Cal,  App.  B16.  169  Pao. 
199.  See  Stlchtd  V.  State.  25  Tex.  App.  420. 
8  Am.  St.  Rep.   444,  8  8.  W.   477. 


fatal  variance. — People  v.  Rlzolto,  30  Cal, 
App.  616.  169  Pac.  199. 

See  par.  17.  this  note. 

0.  laatraetlaaa  held  erraaeaaa  In  prose- 
cution under  this  section.  —  People  t. 
Choynskl,   96  Cal,  840.   812.  S4S.  30  Pac,   791. 

§  624.  ATTEMPTS  TO  EXTORT  H0NE7  OB  PBOPERTT  BT  MEANS 
-OF  VEBBAL  THREATS.  Every  person  who  uDsuecessfuUy  attempts,  by 
means  of  any  verbal  threat,  such  as  is  specified  in  section  five  hundred  and 
nineteen,  to  extort  money  or  other  property  from  another,  is  guilty  of  a  mis- 
demeanor, 

Hittory:    Enacted  February  14,  18TS. 

or. — The   offense       — Bi  parte  Baye.  S3  Cal.  491;  but  see,  ante. 
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§526.  OFFICERS  OF  BAILSOAD  OOHPAHIES  MAKINQ  OVEB- 
OHABOES,  £ver7  officer,  agent,  or  employee  of  a  railroad  company  who  asks 
or  receives  a  greater  sum  than  is  allowed  by  law  for  the  carriage  of  passengers 
or  freight,  is  guilty  of  a  misdemeanor. 

History:   Bnacted  February  14,  1ST2. 

overcharKS  for  esi  ckS  not  be  dlatlnKulshed 
In  principle  from  an  overcharEe  for  railway 
fare. — DennlnKer  T.  Recordsr's  Court.  UB 
Cal.  S33,  eST,  79  Pac  t«t. 


CU^The  leslBlature 
has  made  It  misdemeanor  to  ask  or  receive 
more  than  lum  allowed  by  law  for  carriage 
of   frelKbt  or   pasaeiiKers   by   rail;   and  an 


S626.    SALE  OF  HCKETS  TO  THEATER,  ETC.     [Repealed.] 

History:  Enacted  March  IS,  190S,  Stats,  and  Amdts.  1905,  p.  140; 
repealed  March  19,  1907,  SUta.  and  Amdta.  ISOT,  p.  688,  Kerr's  Stats, 
and  Amdte.  1906-7,  p.  629. 


1.     Seetlaa      aneaiiKtItntlaBal.  —  Ai 

March  IS.  1906  (Stats,  and  Amdts.  19 
liO),  enacting  section  to  be  numberei 
provldlnK  that  any  person  selUnK  or 
Ing'  tor  sale  any  theater  tickets  In  t 
of  price  charged  originally  by  managi 
of    theater    la    guilty    ol    mlsdemean< 


tutlonal  a 


1  void,  I 


IntrlnglnE  on 


rights  guaranteed 
existing  in  the  individual  to  acquire  prop- 
erty and  dispose  of  same  in  any  manner  be 
pleases,  and  at  such  price  as  he  can  obtain 
therefor. — Ex  parts  QuarK,  14S  CaL  T9,  iS. 
SI  Fso.  7ee. 


CHAPTER  Vm. 


a  fab« 


S  5S6.    IbrTTin^  nnder  false  personati 
f  589.     Personating  another  in  private 

cial  c&paeity. 
I  530.     Seceiring  moae^  or  property  in  : 

character. 
f  S31.     Fraudulent  eonveyaneee. 

1532.  Obtaininif   money,   property, 

by  false  pcetensea. 

f  532a.  Oivin^  lot  with  ticket  prohibited. 

i  S32a[2].  Making   false  statement   of   finan- 
cial condition. 

1 533.  Selling  land  twice. 

1 534.  Married    person    selling    lands    under 

false  representations. 
I  S35.     Mock  auction. 
S  536.     Consignees,   etc.,   false  statements  by 

eonceming   prices     '    ' 

misdemeanor. 


FALSE  PEE80NATI0N  AND  CHEATa 

1 53Sa.  Duties  of  eammisaion  merebants, 
brokers,  factors  and  conBignees, 

{  537.  Defrauding  inns,  lodging  or  boarding 
houses. 

I  637a.  Fraudulent  registration  of  cattle. 

t  537b.  Defrauding  owners   of  livery   stables. 

f  537c.  Livery  stable  ownar,  etc.,  receiving 
property  to  be  kept,  etc.,  knowingly 
using  or  permitting  use  of  by  an- 
other, a  misdemeanor. 

I  637 d.  Bemoval  of  automobile  subject  to  lien, 
a  misdemeanor. 

{ 538.  Bemoving  mortgaged  persona]  prop- 
erty.    Further  encumbrance  or  sale. 

t  53Sa.  Misrepresentation  of  newspaper  eiiea- 

I  538b.  Wmring  badge  of  secret  society  un- 
less entitled  to. 


§  fi28.  MARRTOfQ  UNDER  FALSE  PERSONATION.  Every  person  who 
falsely  personates  another,  and  in  such  assumed  character  marries  or  pre- 
tends to  marry,  or  to  sustain  the  marriage  relation  toward^  another,  with  or 
without  the  connivance  of  such  other,  is  guilty  of  a  felony. 

t  S  90  Crimlaal  Prao> 


e  says;  "Such  mar- 
riage Is  voidable.  (I  Eg  Civ.  Code.)  The 
word  'personate'  alone.  In  Its  ordinary  def- 
inition, would  probably  Include  all  that  the 
preUx  'falsely'  Imports,  Sllll.  It  1b  used  In  the 
Penal  Code  of  New  York,  section  620.     Our 


statute  was  'falsely  represent  or  personate.* 
Here  the  predx  'to  represent'  was  necessary. 
The  expression  of  the  text,  however,  being 
similarly  used  In  different  states,  will 
enable  the  courts  to  have  leas.  If  any, 
trouble  In  expounding  It." 
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§529.  PES80NATIN0  ANOTHER  IN  PRIVATE  OR  OFFICIAL  OA- 
PACrX'V.  Every  person  who  falsely  personates  another  in  either  his  private 
or  official  eapaeity,  and  in  such  assumed  character,  either : 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceeding  whatever,  before 
any  court  or  officer  authorized  to  take  such  bail  or  surety; 

2.  Verifies,  pnblisheB,  acknowledgea,  or  proves,  in  the  name  of  anotiter  per- 
son, any  written  instrument,  with  intent  that  the  same  may  be  recorded,  deliv- 
ered, or  used  as  true;  or, 

3.  Does  ai^  other  aot  whereby.  If  done  by  the  perscm  falsely  penonated,  be 
mig^t,  in  any  event,  become  liable  to  any  suit  or  prosecution,  or  to  pay  any 
sum  of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty,  or  whereby  any 
benefit  might  accrue  to  the  party  personating,  or  to  any  other  person; 

Is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  two  yean^ 
or  by  fine  not  exceeding  five  thousand  dollars. 

History:  Bnacted  Febrnary  14,  1872,  foonded  on  )  90  Criminal  Prac- 
tice Act  1860,  Stata.  18&0,  p.  240;  amended  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  lBOD-1,  p.  4SS,  act  held  unconstltu* 
tlonal,  see  history,  9  5  ante;  amendment  re-enacted  March  21,  190B, 
Stats,  and  Amdts.  1305,  p.  684. 

FALSE  PERSONATION— PRIVATE  OR 
OPPICIAL  CHARACTEB, 

1.  CominisaioDais'  note. 

2.  CoDStruction  of  Bection. 

3.  Indictment  or  information  (aubdivialon  3). 

4.  Inatmetion  not  erroaeous. 

5.  To  perHOSAte  another  is  what. 
1.       c*BBlnto>en>     uta      saya:      "The 

words,  'In  either  bli  private  or  offlclal 
capacity.'  were  Inserted  after  'another'  (or 
Ihe  purpoae  ot  changing  the  conatmctlon 
put  upon  thiB  section  In  People  T.  Knoi,  119 
Cal.  TS,  Gl  Pac.  19,  where  It  was  held  that 
the  section  did  not  apply  to  a  case  where 
the  person  falsely  assumed  an  offlclal  char- 


dlvlslon  must  allege  affirmatively  the  things 
required  by  it  or  else  It  should  appear  from 
\he  act  of  Impersonation  that  the  Injury  or 
benent  referred  to  In  the  section  would 
been    produced.       There    might    be    a 


9  wher 


the 


Itself  would  show  upon  its  tsce  that  any 
Injury  or  benefit  would  accrue;  but  If  It  did 
not  then  the  Information  should  allege  In 
express  terms  that  the  beneflt  or  Injury  did 
accrue  or  occur.— People  v.  Chin  You.  tt 
Csl.  App.  18,  IGT  Pac.  EIS. 


!ution  1 


'    this 


as. — In  prose- 
(or 


la  Intended  t 


:  acta  done  by  one  per- 
son while  representing  hImseK  to  be 
another  and  dlfTerent  person.  It  does  not 
re(er  to  case  where  party  falsely  assumea 
offlclal  character.  Hence,  If  one  Is  charged 
as  voluntarily  representing  himself  to  be 
officer  o(  law  and  constable.  Information 
against  him  tor  falsely  personating  another 
must  fall,  (or  the  section  Is  not  broad 
enough  to  cover  such  state  o(  (acts.— Peo- 
ple V.  Maurln.  77  Cal.  136,  439,  IS  Pac.  S32. 
».  Indlctmmt  or  iBforaatloB  (aabdl. 
Tialaa  S.) — An  Information  under  this  sub- 


I  refuse  to  Instruct  Jury,  In  sub- 
stance, that  mere  signing  of  nai 
another  to  certificate  of  death  Is  no 
Bonatlon  o(  latter,  and  that  defendani 
have  Bsaumed  to  be  person  known  bj 
name.— People  v.  Haurin,  TT  Cal.  lH 
19  Pac.  S3:. 


of 


such 
,    437. 


S.     Ta    weraauate    aaotker    »enoi>    la     to 

assume  to  be  that  peraon.  One  who  algns 
certincate  of  death  without  any  authority, 
and  fraudulently  writes  physician's  name 
thereto,  when  he  knows  he  haa  no  right  to 
do  It.  may  be  guilty  of  forgery,  but  he  la 
not  guilty  of  falsely  pereonatlnK  another. 
—Peopls  V.  Uanrtn,  TT  Cal,  4S«,  419,  IS  Pac 
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aes  under  this 

Bectlon  a 

which  are  no 

t  larceny. 

■ISaO-Ua     RECEIVING  IIT  FALSE  CHARACTBR— -FRAUDlTLBIfT  CONVKYANCB.     |Pt.  I. 

g  630.    BEOEIVINO  HONET  OR  FBOPEBTT  IN  A  FALSE  OHASAOTEK. 

Every  person  who  falsely  personates  another,  in  either  his  private  or  official 
capacity,  and  in  sneh  assumed  character  receives  any  money  or  property, 
knowing  that  it  is  intended  to  be  delivered  to  the  individual  so  personated, 
with  intent  to  convert  the  same  to  his  own  use,  or  to  that  of  another  person, 
or  to  deprive  the  true  owner  thereof,  is  punishable  in  the  same  manner  and  to 
the  same  extent  as  for  larceny  of  the  money  or  property  so  received. 
History:    Enacted  Februarr  14,  1872,  lounded  on  J  91  Criminal  Prac- 
tice Act  1850,  Stats.  1S50.  p.  210;   amended  by  Code  Commlselon,  Act 
Marcb  16,  1901,  Stats,  and  Amdts.  1900-1.  p.  466,  act  beld  unconatltn- 
tlonal,  see  history,  iG  ante;   amendment  re-enacted  March  21,  1905, 
StaU.  and  Amdts.  1905,  p.  685. 

FALSE  CHAHACTER— RECKrviNG  case  within  that  Bactlon.    Nor  does  It  rsnder 

MONEY  OR  PROPERTY.  aefendant    less    amenable     to    prosccullon 

1    n  _  4.—  ..: .* .1 under  last-named  section. — ^People  v.  Camp- 

1.  Co™tr„«ion  of  sect.on.  belU  127  Cal.   »78,   2»!.  G)   Pac.    B9S. 

Zi,l:r                '^    """             '    *"'"""•«  2.     Fr«.t    lr*«^ell.»,    o.e   kln4.   Mir- 

anoincr.  ^^  ^^  aiiotker.— A  species    of   cheats,    very 

•ttaa. — There    are  similar     In     character     to     that     provided 

on  Hi.  aaalnet    In     the     above     section,     provided 

re  fact  aKaloat   by   act   of  March   IS,   190T.    consists 

!!!'''  ^,1'^"    peculiar   clrcumstsnces    of  case  ^^^  thareafter  dellverlnB   to 

the  crime,  while  shown   to  b«   larceny,   may  .^  .  ,        .,,.  .  .  . 

.    '    .  ,  ji  i  ,^g    purchaser,     in    fllUng    such    order    and 

be    punished    under    another    provis  on    of  „„,   ,.        ,.      „,„    .      ,v,„,  .„,.   Ji»„       , 

"  cotnple tins   the   sale,    another   ana   different 

Penal   Code,    does    not    make   it    obllRalory  hind,  variety,  or  description  of  tree.    A  per- 

upon  prosecution  to  charge  under  one  pro-  son    violating    the    provision    is    guilty    of   a 

vision  rather  than  other.     The  (act  that  cir-"  mlsdemaanor.    subject  to   a    fine   of  not   leas 

cumatances  dlscloaed  are   such   that  defen-  than  »B0  r 

dant  may  be  ehargod  with  and  convicted  of  onment  In 

larceny  does  not  make  ollense  any  less  one  days   nor .,    

ot  special    classes    provided    for    in    section  flne    and    Imprisonment. — Stats,   and   Amdts. 

631.  circumstances  being  suinclent  to  bring  1907.  p.  27&. 

§  631.  rRAUDULENT  CONVEYANCES.  Every  person  who  is  a  party  to 
any  fraudulent  conveyance  of  any  lands,  tenements,  or  hereditaments,  goods 
or  chattels,  or  any  right  or  interest  issuing  out  of  the  same,  or  to  any  bond, 
suit,  judgment,  or  execution,  contract  ar  conveyance,  had,  made,  or  contrived 
with  intent  to  deceive  and  defraud  others,  or  to  defeat,  hinder,  or  delay  credi- 
tors or  others  of  their  just  debts,  damages,  or  demands;  or  who,  being  a  party 
as  aforesaid,  at  any  time  wittingly  and  willingly  puts  in,  uses,  avows,  main- 
tains, justifies,  or  defends  the  same,  or  any  of  them,  as  true,  and  done,  had,  or 
made  in  good  faith,  or  upon  good  consideration,  or  aliens,  assigns,  or  sells  any 
of  the  lands,  tenements,  hereditaments,  goods,  chattels,  or  other  things  before 
mentioned,  to  him  or  them  conveyed  as  aforesaid,  or  any  part  thereof,  is  guilty 
of  a  misdemeanor, 

HIatory:  Enacted  Febmarr  14,  1872,  founded  on  1 129  Criminal  Prac- 
tice Act  1850,  Stats.  1S50,  p.  245;  repealed  by  Code  Commission,  Act 
Marcb  IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  466,  act  beld  unconstitu- 
tional, see  btstory,  |  5  ante, 

§  S32.  OBTAININa  MONEY,  PROFEBTY,  OR  LABOR  BY  FALSE  PRE- 
TENSES. Every  person  who  knowingly  and  designedly,  by  any  false  or 
fraudulent  representation  or  pretense,  defrauds  any  other  person  of  money, 
labor,  OP  property,  whether  real  or  personal,  or  who  causes  or  procures  others 
to  report  falsely  of  his  wealth  or  mercantile  character,  and  by  thus  imposing 
upon  any  person  obtains  credit,  and  thereby  fraudulently  gets  possession  of 
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AIMING  HONBY,  ETC^  BY. 


money  or  property,  or  obtains  the  labor  or  service  of  another,  is  punishable  in. 
the  same  manner  and  to  the  earae  extent  as  for  larceny  of  the  money  or 
property  so  obtained. 

History:  Enacted  February  14,  1872,  founded  on  SS  130,  131  Criminal 
Practice  Act  1850,  State,  1850.  p.  24G:  amended  February  IS,  18S9. 
Stata.  and  Amdta.  1889,  p.  14;  amended  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  466,  act  beld  UDConstltu- 
e-enacted   Marcb   21,   1805, 


FALSE     PRETENSE  —  OBTAINING 

MONEY,   ETC.,   THROUGH. 
I.  In  Qekebal. 

II.    INDICTUEKT  A}rt>    iHFOaUATIOH. 

III.  Evidence  —  Admissibility    and    Surn- 

IV.  pLtADiNO  AND  Practice. 
V.  Ikstbcctions  to  Jdet. 

VI.  Verdict — PuNiBHUiHt. 
I.  In  Genkbai. 

1.  As  to  eoastruction  of  section — Gen- 

2.  Same — Defrauding   snothei   of   real 

5.  Same-T-Eiements   of   offense — EBsen- 

tials  of  indictment. 
4.  Same — Same — Four     diBtinct     aver- 
ments must  be  proved. 

6.  Same — "  Tricks  of  the  trade." 

6,  T.  As  to  what  cunatituteB  the  offense. 


11.  Same — Pailnre     ia     attempt— Wben 

eonaummated    under   section    664, 

12.  Bank  deposit— Palsel J  pretending  to 

have. 
13, 14.  Check  falsely  represented  to  be  good. 

15.  CommiBsioners '  note. 

16.  Committing  magistrate — Right  to  re- 

ject testimony. 

17.  DiBtirgiiished  from  larceny — la  gen- 

eral. 

18.  Same— What  ia  larceny. 
Id.  Same — What  is  not  larceny. 

£0.  Elements  of  the  offense — As  to  gen- 

21, 22.  Same — As   movinj;  cause  prompting 
parting  with  property. 
.  23, 24.  Same — Act  pant  or  state  existing— 
Promise  for  futnre. 
25, 26.  Same— Actual  deception  of  party  de- 
frauded. 
27-  29.  Same— Money  or   property   must  be 
actually  parted  with. 
30.  Same — ^What  uccd  not  be  shown. 


32.  Mechanics'  lien — Representations  as 

33.  Physician — Statement  by, 

i,  35.  Promissory  note^-Def  ran  ding  person 
of. 

36.  SamS — Not  within  provisions  wben. 

37.  Property  insured  against  burglary — 

Secreting  tbe  property  and  making 
complaint  to  the  police. 


H.  Indictuent  A1 

38.  As  to  vei 

39.  Allegatio 


43.  Cha: 
44,45.  Sai 


■ging 


As  U 


'  Infobuatioh. 
e  of  indictment, 
as    to   prudence   of   de- 


I    language   of   s 


lal  rule. 


to   qualification  of  nilc^ 
Inadequacy  of  when. 

46.  Same — Necessity  of  averring  drcnra- 

slances  of  fraud. 

47.  Same — Setting  out  false  pretense. 
48-  52.  Causal  connection  must  be  shown, 

53.  Facts  as  to  pretense  must  be  alleged 
— In  general. 
S4, 55.  Same — As  to  how  to  be  set  out. 

56.  Same — Description  of  property, 

57.  Same — Intent  to  defraud. 

GS,  59.  Same— Intent   and   name   of   person 
defrauded. 

60.  Same — Necessity    of     stating    what 

61.  Same— Necessity   thnt   statement   of 

facts  Bhow  what. 

62.  Knowledge  of  falsity  of  representa- 

tion^Allpgation  of  not  necessary. 

63.  Mechnnies'  lien  medium  used— Alle- 

gation as  to  filing  notice. 
64, 65.  Mortgage    fraudulently    represented 
as    first    lien — Kot    necessary    to  ■ 
plead  the  note. 

66.  Sufficiency  of — Allegatio: 

to  valid — In  general. 

67.  Same — Obtaining  money. 

68.  Same — Obtaining  note. 
60-71'.  Same— What     false     pretcn 

EU  flic  lent  to  sustain. 
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FALSE  PRBTENBESI— RECEIVIHO  HONEV,  ETC.  BT. 


Suwi- 


HL  BmiEHCE — AsuissiBiLiTY 
cuhct. 
72-  74.  Ab  to  geoenllj'. 

75.  As  t«  wbftt  erideoce  admisaible— In 

general. 
70.  Same — As  to  acts  »iid  conduct  of 
parties. 

77.  Same — As  to  iadneemeDt  to  fVj  over 

money. 

78.  CoDverntion     and     eironiustanees — 

May  be  shown  when. 

79.  Coipus  delicti — As  to  proof  of — Ad- 

missions of  def  endanL 

80.  Bame — As  to  neeesaitj  of  eatablish- 

ing. 


!.  Same — Must  precede  eTidence  of  ad- 


84.  Corroboration — Of  aceamplice. 

85.  Same — Of  prosecuting  witness. 

86.  Disposition  of  money  ot  property  re- 

ceived   by    accused — Not   an    ele- 

ST.  False  pretenses  (the)  — Doctrine  of 
caveat  emptor. 

88.  Same — I^ct,  past  or  present. 

89.  Same — May  be  gathered,  how. 

90.  Same — Mere,  matter  of  opinion. 

91.  Same — Must  be  adequate  in  law. 

92.  Same — Promise  to  sell  goods  cheaper 

than  elsewhere. 

93.  Same — Property   need   not   be  abso- 

lutely lost. 

94.  Same — Beliance  upon, 
S5.  False  token— Bank  check. 

■96.  Intent  of  accused — Proof  of  felont- 

97.  Same — Evidence  of  Intent. 

98.  Mechanics'    lien — Fraudulent   repre- 

sentations as  to  non-existence  of. 
09.  Misrepresentation  as  to  good  title. 

100.  Motive    of    action   in   parting    with 

money — Proof  of. 

101.  Other    flimilar    representations — Ad- 

missibility of. 
103.  Same  —  Grand  larceny  by  trick  and 

103,  Same — Obtaining    money    by    false 

pretenses. 

104.  Variance— Docs  not  eiist  when, 
105-  107.  Weight   and  sufBcieney  of — In  gen- 

108.  Same — rorporate  stock  medium  used. 
100,110.  Samp— EridenCB  insufficient  to  sup- 
port conviction. 
111.  Ssme — Snme — t^ct  that   the  money 
was  obtained. 


113.  Same — Evidence  sufficient  to  convict 
— False  representations  as  to  fi- 
nancial ability. 

111.  Same — Same — Obtaining  note  under 
false  pretenses. 
115- 118.  Same— Same— Proof    of    one    false 
pretense, 

119.  Same— Same— Value. 

IV.  PUADtNO  AND  pRAcncK. 

120.  Complaint — Habeas  corpus. 

121.  Defenses — Credulity  of  victiia. 

122.  Same — Honest  intention  to  pay  and 

belief  in  ability. 
128, 124.  Same — Lack  of  diligence  on  part  of 
prosecntOT. 

125.  Same — Lack  of  money  by  the  party 

attempted  to  be  defrauded. 

126.  Jurisdiction — In  general. 

127.  New  trial — Insuffleieney  of  evideaeo. 

128.  Pleading  facts — Distinction. 

129.  Prejudice  judicial  error — In  general. 

130.  Prosecution — Didividto^    and    joint 

131.  Same — Person  partieepa  criminis. 
133.  Review  upon  appeal — Of  sufficiency 

of  evidence. 

133.  When   conviction   is   proper — Dccep- 

134.  Same — Obtaining  draft  on  pretenss 

of  ' '  credit. ' ' 

135.  Same — Same — Term    "credit"    im- 

plies what. 

136.  Same — Obtaining    note    and    mort- 

gage. 

137.  Same — Pretense  remote  from  obtain- 

ing of  property. 

138.  Same — Procuring   the   signing   of  a 

139.  When  conviction  must  be  leverssd. 

T.    ISSTBUCTIONa  TO  JUBT. 

140, 141.  As  to  burden  of  proof. 

142.  As  to  elements  of  offense. 

143.  As  to  lareeny  and  obtaining  money 

by  false  pretenses,  distinguishing. 

144.  Advising  to  acquit — When  proper. 
115- 147.  Erroneous  instmetion — As  to  gener- 

aUy. 

148,  Same— Permitting  jury  to  find  ver- 

dict of  guilty,  when. 

149.  Failure    to    instruct    as    to    accom- 

plice's testimony. 
ISO,  151.  Instruction  properly  refused. 

152.  Proper  instruction. 

153.  Two  or  mors  false  pretenses  charged 
'    )f  o:      ■    ■  " 


—As  to  proof  of  one  being  suffi- 
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FALSE  PRBTBNSES — "TRICKS  OF  THE  TRADED" 


tta-j 


TI.  Verdict — Punisbxent. 

154.  Verdict— As  to  irhsn  f&UUr  defee- 

155,1S8.  Sune — Sams — Of  "obtaiiiiDK  the 
HignatuTB,"  "but  not  with  intent 
to  defnnd." 

157- 160.  Same — Amonnt  or  TKlne  need  not  be 

161.  Bniae — Grand     lareenj     bj     fraud, 

triek,    and    deriee — Evidence   sup- 
porte,  when. 

162.  Pimiahmeiit — Couatnictioii  of  seetion. 

163.  Same — E^e  and  amount — No  alter- 

aatiTe. 
104.  Same — Non-impriMnment    for    non- 

pajment  of  fine,  when. 
163.  Same — Poniahable  as  in  graod  lar- 

Aa  t*  okMlahw  (oofc  ftr  falMt  mr*ttaMtm, 

■ee  noUB,   SI  Am.  at.  Rep.   £IE;   tC  Am.  St. 
Rep.  ITa. 

As  t*  abt^nlBK  ■■ttafaetlvB  at  ■  4ckt  kx 
false  preteBaea,  aaX  wkcthr*  the  aane  Is 
ladletable,  see  note.   40  Am.  Rep.  104. 

'  Aa  la  what  la  •^h«  caaBdeace  wmmt,-  lae 
note,  Ann.  Cas.  ]»ltA.  TSS. 

I.    IN  se:nbral. 

1.  Aa  tm  eoaatractlaa  at  ■cvtlaa— Gcaer- 
mllT- — There  are  offenBen  under  this  aeellon  , 
and  aectlon  G30,  ante,  wtilch  are  not  larceny, 
and  fact  that  del 


c[al 


irged    w[th   and   c 


claSHe 


where  ci: 

the    case    within    it. 

defendant   leee   amen 

under  thli 

Cal.  ITS.  281, 


BCtlOl 


Lble 


lUfflclent   to 


brim 


Aa   ta   ( 


3.     San 


Campbell,  I2T 
&9   Pac.   B93. 
■traetlaa   ot  ■ectlan   aa   to   piia- 

paragraph  l$2.   thta  note, 
way,   see    paragraphfl    17-lS.    II. 

trartlaB  af  aretloa  aa  to  paalah- 

>rt  VT,  thiB  note. 

■Defraadlnn     anolbrr     of      real 


were  inserted  after  word 
defined   did   not  include   c 
certain    parcels    of  li 
The    court    B 
orrenae.  and  evil  whlcr 
deBlRned  to 

contemporary  construclii 
of  like  purpose  and  elTe 
and  United  States,  we  ar 

an  Instance  of  defraudlne  . 
eslatp,"— People  v.  Cumminj 
43S,  46  Pac.  234. 

a.  SaHC — Eleaeat  it  aSeBae— Baaeatlala 
•f  iBdlctwrnt. — Despite  somewhat  varylns 
terma  of  (his  statute  and  that  ot  criminal 
B  of  other  states  on  same  subject. 


IQl    O 


'CKardlngr.   as  we  must, 

both  in  BtiKland 
latisfled  that  pro- 
designed    to  include 


I  Cal.  in. 


essential  elements  ot  moat  of  statutes  denn- 
ing this  offense  are  same;  and  Indictment, 
to  cover  them  as  construed,  muBt  set  out 
pretense  or  pretenses  which  It  alleges  to 
be  false,  and  known  to  detenaant  to  be  so 
made,  to  person  named,  for  purpose  of 
defrauding  him,  or  another,  by  means 
whereof  he  obtains  from  defrauded  person 
some  specifled  thing  o(  value  ot  sort 
included  In  statutory  inhibition.  Herein 
statutory  words  and  phrase  a  should  be 
employed  and  tacts  given  with  such  minute- 
ness and  directness  as  to  set  forth  common- 
law  rule  of  pleading. — People  v.  Jordan,  it 
CaL  10,  IS.  Se  Am.  Rep.  73,  4  Pac.  TT3; 
People  V.  Rose.  —  Cal.  App.  — ,  181  Pac.  tT4. 
Aa  to  eleaiCBta  of  the  affeBBe.  and  what 
need  not  be  shown,  see  paragraphs  130-lSO, 
this  note. 

4.  Sbb»— BaBC-^aar  dlatlaet  Brenscata 
■iBBt  be  proved. — This  section,  substantially 
copied  from  the  English  statute,  requires 
that  four  things  must  concur  and  four  dis- 
tinct averments  be  proved,  to  constitute 
otfense  described;  (I.)  There  must  be  intent 
to  defraud;  (S.)  there  must  be  actual  fraud 
committed:  (S.)  false  pretenses  must  be 
used  for  purpose  of  perpetrating  fraud;  (4.) 
the  fraud  mast  be  accomplished  by  means 
of  false  pretenses  made  use  of  for  purpose; 
vii..  they  must  be  cause  which  Induces 
owner  to  part  with  his  money. — People  v, 
Jordan,  ae  Cal.  10.  IS,  GI  Am.  Rep.  T3.  4  Pac. 
773;  People  V.  Wasservogle.  77  Cal,  173.  176, 
19  Pac.  S70;  People  v.  Cadot,  138  Cal,  EST. 
62S,  71  Pac.  648:  People  v.  Carpenter,  t  Cal. 
App.  321,  »1  Pao.  809. 


5.      Bai 


le — "Trleka  itt  the  trade."— It  na* 
icled  by  this  section  to  include 
the  trade."  where  there  Is  no  false 


"trick! 

representation  as  to  character,  quality,  or 
quantity  ot  merchandise.  Customers  are 
presumed  to  have  some  knowledge  of  value 
of  what  they  purchase,  and  can  always 
Inquire,  before  purchasing,  ol  market  value. 
—People  V.  Morphy,  100  Cal.  34,  36,  34  Pac. 
623. 

6.     Aa   ta   what  eOBStltBlea  the   altraae, — 

One  Is  defrauded  of  his  properly  when  he 
is  Induced  to  part  with  It  by  reason  of  the 
false  or  fraudul 


by  means  of  auch  false 
thereby  intended  is  cons 
Ing  possession  ol  the  p 
the  talae  pretenae  was 
by  which  he  obtains  I 
he  has  committed  the  f 
as  though  no  other 
there  with. —People  v.  B< 
731,  142   Pac,  49S. 

7.  A  false  pretense  Is  auch  a  fraudulent 
representation  of  an  existing  or  past  fact, 
by  one  who  knows  It  not  to  be  true,  as  is 
adapted  to  Induce  the  person  to  whom  It  Is 
made  to  part  with  something  of  value. — 
People  V.  Kahler,  SO  Cal.  App.  Bee.  189, 
147  Pac.  223. 


.luable  thing, 
Ime  the  same 
ice  combined 
I.  24  Cal.  App. 
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FALSE  PRBTENSBS— ATTBHFTfl — DiaTMCnOIffl, 

lerlng    to    th< 


[Pt.  I. 


8.  8aM*— H»bB>d  •btalBiBi;  !•■■  •■ 
Kite's  pT«»rrtr — Where  a.  huaband  obUln> 
m  loan  by  tmnsferrlnK-  vendor's  lien  notes 
which  belooK  Co  his  wile,  his  false  repre- 
■ent&tlon  that  he  has  a  power  of  attorney 
from  her  to  make  the  transfer  dots  not 
Riahe  him  BUllty  of  obtaining  money  under 
false  pretenses.  I(  the  transfer  of  the  notes 
by  him  would  be  valid  under  the  law  with- 
out any  power  ol  attorney.  In  order  that 
the  crime  of  obtaining-  money  by  false  pre- 
tenses may  be  predicated  upon  a  represen- 
tation, the  representation  must  be  not  only 
false  but  material.— People  t.  Tufts,  167 
Cal.  186,  IS9  Pac.  It. 


If    1 


I  the  trial  f' 
trly,  covered 
Lte.  and  the  e 


the 


luthoi 


the 


either 


•  oKenB»— Cos-  ig. 


authorised  nor  required  to  determine  from 
the  conflicting  testimony  what  the  settled 
law  of  that  state  may  be,  but  It  should 
naslst  the  Jury  in  reaching  a  Just  conclu- 
sion by  analysing'  the  testimony  and  show- 
ing- Its  possible  application  to  the  Ihaorlea 
nf  the  respective  parties, — People  v.  Tufts. 
167  Cal.  Se«.  11)  Pac.  Tt. 

ll>_Atteiiipt  ta  eoanlt  I 
vlctln  for,  wkcB  propel 
properly  convicted  of  crime  of  attempting 
to  obtain  money  from  county  under  falsa 
pretenses  where  he  seeka  to  obtain  bounty 
on  squirrels  killed  or  destroyed  within 
county,  by  falsely  representing  that  squir- 
rels killed  elsewhere  were  killed  within 
county,  and  by  procuring  another  person, 
resident  of  the  county,  to  make  necessary 
amdavits,  present  claims,  collect  money,  and 
divide  with  defendant.— People  v,  Howard, 
lie   Cat.   266,    268,    270,    6T    Pac.   148. 

A*     to     vreparatlaB     for     comibIbbIob     ol 
•■enae,  see  paragraph  117.  this  note. 


affldavlt.  in  obtaining  money 
by  falsa  and  fraudulent  pr 
Intent  to  defraud  county,  b 
claim  will  be  paid,  sucb  pert 
guilty  under  section  664,  p< 
they  fall  in  their  attempt,  an 
be  guilty  under  this  sectio: 
aucceeded.  By  attempting  to  violate  this 
■ection,  defendants  bring  themselves 
within  section  664,  post:  and  fact  that  ordi- 
nance concerning  bounty  on  squirrels,  and 
under  which  they  seek  to  obtain  money.  Is 
found  to  be  Illegal  In  time  to  prevent  con- 
summation of  crime  Intended,  Is  immate- 
rial, since  there  was  In  fact  another  crime 
committed:  vis.,  that  of  an  attempt  to 
extort.  Defendants  may  be  convicted  of 
lesser  offense.  Peop' 
266.  270,  «7  Pac.  148. 

12.  Baak  iepoalt— Falsely  preteBdlas  lo 
have  and  through  such  false  and  fraudu- 
lent representation  obtaining  possession  of 


'St,    although 

Id  they  would 

If    they    had 


ISE   Cal. 


property,    and 

check     for     the     amount     of     tlw     purchase. 

under  a  promise  to  deposit  a  aafflclent 
atuount  to  make  it  good  by  a  day  named. 
Is  within  the  statutory  provision,  and  war- 
rants a  committing  magistrate  In  holding 
the  accused  to  answer. — Ex  parte  Jamea, 
—  Cal.  App.  — ,  ISO  Pac.    468. 

IS.     Cheek  falaely  represeat**  lo  ke  atooA 

when  presented  for  Indorsement,  made  with 
the    Intent    to    defraud,    constitutes    a    false 

moving  cause  inducing  the  party  to  Indorse 
the  check  and  become  personally  respon- 
sible thereon.— People  v.  Rose,  —  Cal.  App. 
— ,  183  Pac.  874.  See  ex  parte  James,  —  Cal. 
App.  — ,    190  Pac.  466. 

See  discussion  and  authority  11  R.  C.  !■., 
p.  862,  I  86. 

Baak  ekeek  aa  a  talae  tokoa,  8a«  para- 
graph »i,   this  note. 

14.  In  such  a  case  a  representatioo  that 
the  check  was  good  necessarily  meant  that 
It  was  good  tor  the  amount  called  for  on 
Its  (ace,  and  would  be  paid  upon  presen- 
Utlon  and  demand.— People  v.  Rose,  —  Cal. 
App.  — ,   183   Pac.   8T4. 


■■The 


ouncod  In  People  v.  Cummlngs 
48  Pac.  284.  The  change  con 
le  addition  of  the  words 
I  or  personal.'  after  'property.' ' 


!«.     CoHmlttlag    nagist 
rr]cet   teallnDar   of   accus 


other 


'    the 


lold   s 


used 


doubt  di 
control  I 
dent  if 


glstrale;  It  Is  suffl- 


any  of   the   evidence 
Justmes     belief    in     the    probable 
of    the    accused    In    view    of    the    pro- 
of section  872,  post. — Ei  parte  James, 
1.  App.  — ,  100  Pac.  466. 

m  corpaa,  see  par. 


IT.     DiatlBCBlsk'd   fran  larceny — ■>  vek- 

eniL — It  IB  of  essence  of  crime  of  larceny 
that  title  to  property  alleged  to  have  been 
stolen  shall  not  have  been  parted  with. 
If  one  is  Induced  by  fraud  or  deceit  to  part 
with  title  to  personal  property,  law  recog- 
nlies  such    crime  as   obtaining  of  goods  by 

ingly.  But  It  IB  distinctly  not  larceny. 
Upon  the  other  hand,  where  possession 
merely    has    been    parted    with,    or    where 


is 


3  by  V 


property  and  transfer  be 
mtly  secured  with  present  felonl- 
nt  to  convert  property  so  acquired. 


DigilizedbyGoOglC 


Tit.  XIII,  «h.VIU.l 


BTEIfSEfl — ELE 


lENTS  OF*  OFFENSE. 


Ab  Id  IiireeBri  see  PB.r.  1,  this  note. 

A*  to  sraitd  lareenr  !■  obtalalHS  mmmtr 
kr  (bIk  pntrBBfB,  lee  par.   31,   Ihla  note. 

18.  Banc — Wkat  la  Urcear'— Where,  br 
means  o(  Iraud.  conspiracy,  or  artl&ce.  Pos- 
session of  properly  1b  obtained,  with  felo- 
nious Intent  and  title  still  remains  In 
owner,  larceny  Is  established;  while  crime 
Is  false  pretenses  If  title  as  well  as  posses- 
sion is  absolutely  parted  with. — People  y. 
Delbos.  Ut  Cal.   734.  T37.   81  Pao.  III. 

Aa  to  what  esaatltatea  larecay,  see  note, 
S«  Am.  St.  Rep.  ES9. 

It.     Sane  —  What    la    aol    larceny. — The 


proper  a 


by 


:oDipanled     by     deliver 


thereof, 


only    passes 

asslK&ee,  Hence,  latter's  obtaining  such 
property  by  false  pretenses  Is  not  Kr*nd 
larceny,  but  comes  within  offense  deflned  In 
this  section.— People  r.  Uartln.  lOS  Cal.  GSt, 
565.   36  Pac.   9G2. 

30.  Blrueata  of  the  aSeBac — Aa  to  cca- 
erally. — Elements  of  the  offense  are  four 
In  number,  and  consist  (1)  In  an  Intent  to 
defraud,  ^i}  In  actual  fuud  commllled. 
(3)  In  false  pretense  useif  to  perpetrate  Ehe 
fraud,  and  (4)  the  fraud  must  be  accom- 
plished by  means  of  the  false  pretense, 
which  are  the  moving  causes  Inducing  the 
parly    defrauded    to    part    with    his    money 


See,  also,  i 


r  to  b 


ithorltles 


i  pers 


n  par. 


lally  t 


4,  this  note. 
p    prompt  I  nc 


lefrauded  to 
^rty.— Wood- 
m.  Rep.  BIB; 
10  Ann.  Cas. 


II.     SaHe  —  Aa   mo' 
VartlBK      with      propi 

charged  need  not  be  the  only  moving  ci 
or  even  the  paramount  moving  cause. 
held  In  some  cases.  It  being  sufficient 
such  false  pretenses  are  a  part  of  (he  i 
ing  cause  Inducing  the  pan 
part  with  his  money  or  pt 
bury  V.  State,  89  Ala.  24i,  4 
State  T.  Brlggs,  74  Kan.  S7T, 
904,  T  L.  R.  A.  (N.  S.)  ZTS.  8«  Pac.  4TT; 
State  V.  Heirlck,  34  Kan.  15T.  34  L.  R.  A. 
<N.  S.)  642.  113  Pac.  333:  State  v,  Knowltan. 
11   Wash.    612.    39   Pac.    SSS. 

23.  The  false  pretense  must  have  In- 
duced or  played  a  major  part  and  been  a 
material  element  in  Inducing  the  party  de- 
frauded to  part  with  his  money  or  prop- 
erty.—People  V.  Kahler,  Z6  Cal.  App.  452, 
14T  Pac.  238;  People  v.  Hiisa,  28  Cal.  App. 
132,  151  Pac.  572;  Peopip  v.  Canfleld,  28 
Cal.  App.  793.  16*  Par.  33,  See  People  v. 
Bliss,  —  Cat.  App.  — ,  190  Pac.  1048;  Chaun- 
rey  V.  State.  130  Ala.  71.  89  Am.  St.  Rep. 
IT,  30  So.  403:  Morgan  v.  State.  42  Ark.  181. 
iS  Am.  Rep.  55;  Watson  v.  People,  87  N.  T. 
r.61.  41  Am,  Rep,  397,  afllrmlng  38  Hun  76; 
Clawson  v.-SUte,  129  Wis.  SEO.  115  Am,  St. 
Rep.  9TZ,  9  Ann.  Cas.  966.  109  N.  W.  S7g. 


as.  SBai»— Aet  past  or  state  cxIatInK— 
Proialse  for  tntarr. — The  false  pretense 
must  relate  to  a  past  act  or  to  an  existing 
state  of  facts,  and  does  not  Include  a  mere 
promise  to  do  something  la  the  future.- 
Bee  11  a.  C.  L.  p.  831,  I  9. 

14.  But  Where  the  false  representations 
constituting  the  paramount  moving  cause 
are  coupled  with  a  future  promise,  this  will 
not  relieve  the  false  pretense  of  lt>  crim- 
inal character. — Ex  parte  James,  —  Cal. 
App.  — ,  190  Pac.  466;  Slate  v.  Briggs,  74 
Kan.  3T7,  10  Ann.  Cas.  904.  7  L.  R.  A. 
(N.  B.)   171,  11  Pao.    447. 

Aa  ta  effect  of  eoapllag  fa  tare  prsmlac 
with  false  preteuse,  see  note,  7  U  R.  A. 
(N.   S.)    371. 

36.  Saaie — AetMal  JeeeplloB  of  the  party 
defraaied  Is  held  to  be  an  essential  ele- 
ment under  some  of  the  decisions. — People 
V.  Neetens.  —  Cal.  App.  —,  lit  Pac.  27. 


28.  But  the  general  ruts  Is  that  false 
pretense  may  exist  although  the  means 
employed  ^re  not  calculated  to  deceive  per- 
sons of  ordinary  Intelligence,  or  are  such 
as  could  not  be  guarded  against  by  the 
exercise  of  ordinary  care  and  prudence. — 
People  V.  Henninger.  20  Cal.  App.  79,  123 
Pac.  352.  See  Leefer  v.  Stale,  153  Ind,  82. 
74  Am.  St.  Rep.  300,  45  I..  R.  A.  424,  54 
ti.  B.  439;   People   v.  Oilman.  121   Mich.  187. 

la  aKccted  by  the  fact  of  the  victim's  havlax 
beea  able  to  ascertain  the  troth  at  the  time 
by    the   ezerelie   at  ordlaary   pradeace,    see 

note,  40*  Am.  Rep.  7E. 

9T.  Same — Moacy  or  property  nnst  be 
actually  parted  with  and  some  one  de- 
frauded before  the  offense  Is  complete, — 
McCord  V.  People,  4fi  N.  T.  470,  1  Cow.  Cr. 
Rep.  387. 

28.  Hence,  where  the  party  accused  se- 
cured possession  of  property  to  which  he 
was  entitled  through  the  false  pretenses 
alleged,  no  one  Is  defrauded,  and  the  of- 
fense under  the  statute  has  not  been  com- 
mitted—In re  Cameron.  44  Kan.  64.  21  Am. 
St.   Rep.   262.  24   Pac.   90. 

29,  However  It  has  been  held  that  an 
Indictment  charging  accused  with  obtain- 
ing money  on  the  false  pretense  that  he 
was    of   age    Is    maintainable    whether    the 

Com.  V.  Ferguson.  135  Ky.  38,  84  L.  R.  A. 
(N.   a.)    1104,    121    S.   W.   987. 

See.  also,  par.  93,  this  note. 

SO.     Same — n'hat    acctf    aot    he    show  a. — 

Elements  of  the  offense  under  the  above 
xectlon   are   complete    when    the   defendant 

to  show  what  he  did  with  the  same:  or 
thai  the  money  obtained  by  him  was  not 
"Ubsequently   paid    by    him   for    the    purpose 
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SI.  Orand  lare«T— ObtalalBC  BoBer  ky 
false  pRtraiea. — Where  the  evidence  ahowB 
that  the  defendant,  by  false  and  fraudulent 
pretenses  and  ttie  deceit  and  artlHce  com- 
monly emiiloyed  in  caaea  of  larceny  by 
trIclE  and  devica.  induced  the  complalntnK 
witness  to  entrust  her  wltb  tIBO  tor  the 
sole  purpose  of  purchasing:  mining  stock 
for  the  complainins  witness  and  (hat  the 
defendant  refused,  after  repeated  demands, 
to  return  the  money  or  produce  the  atoek, 
it  Is  sufficient  to  ahoir  that  the  title  to  the 
money  did  not  pass  to  the  defendant,  but 
remained  in  the  complalnlne  wttneaa  until 
(he  stock  iraa  purchased,  and  to  support  a 
vardlct  of  KU'lty  of  grand  larceny. — People 
V.    Arnold,    IT   Cal.   App.   TJ.    Ill    Pac.   718. 


>  para.  IT-I*.  this 


iehaalca'    Ilea — ItcvrcaeBtatlona    aa 
xiateaec  of. — If  the  false  pretenses 

t  obtained  the  money,  he'  has  com- 
mitted the  crime,  the  same  aa  though  there 
were  no  other  Influence  combined  there- 
with, and  It  la  Immaterial  that  like  repre- 
i  by  othera. — People 


ilalat  t«  the  pallcc  that  tt  has  been 
merely  conatltutes  preparation  for 
ilsslon  of  the  oKense  denounced  by 
the  above  section,  in  Obtaining  money  from 
the  Insurer  by  false  representations,  and 
doea  not  constitute  an  attempt  to  commit 
that  offense.— The  King  v.  Robinson  [ISIS]. 
1  E.  B.  342.  I  Brit.  Rul.  Caa.  S»l,  Ann.  Cas. 
IMTB.  Itil. 


Aa  tQ  what  naiHtBtea  a>  attempt  ■•  ok. 
tala  BOBcy  ky  fabe  pntHse,  see  notes,  I 
BrIL   RuL   Caa.    HG:   Ann.   Cas.   1S17B,    lltO. 

IL  INDICTMENT  AND  INFORMATION. 

Aa  t*  caseBttala  of  iHUctaacat  ar  lafsr^ 
Hattoa  and  the  four  distinct  averments 
that  must  be  made  and  proved,  sea  pars. 
3  and  i,   thli  note. 


se  pretenses,  as  part  of  consideration  for 
iveyance  of  iand,  acceptance  of  which 
«  Induced  by  false  and  fraudulent  repre- 
tatlons,  venue  of  Indictment  is  properly 
1  In  county  where  note  was  delivered  by 
jred  party  to  defendant,  although  falsa 
resentatlons  charged  were  made  tn  an- 
— People     V,     Cummlnga,     123 


,   IT   Cal.    App.    4T0.   120    Pac.    40,    fol-        Cal.   ZtS.   272,  GS  Pac.   IBS. 


Ing    People    v.    Weir.    120    CaL    219.    EI 

.  656, 

1.     Pkyalelaa   . 

by    a    physii 


.  t*  JarladletlBB,  see  par.  HE,  this  note. 
.      Allegatlaa     aa     tn     prBdeace     af     de- 

dpd, — An       indictment       for       obtaining 


for 


I    disc 


which    I 


I    of    I 


■udenl 


ment  la  false  and  mad< 
with  the  Inlent  of  securln 
sufficient  basis  for  the  chi 
to  obtain  money  by  false  p 
v.  Arberry,  13  Cal.  App.  749, 


that 


erstanding. 


Pac.  411 
Dcfraadlag  pei 


Df. — A  promissory 
and,  as  auch.  Is  property  which  may  be 
subject  of  offense  defined  by  this  section, — 
People  V.  Reed,  70  Cal.  G29,  G33.  tl  Pac. 
STG;  People  v.  Skidmore,  1Z3  Cal,  167,  269,  GS 
Pac.  984;  State  v.  Swltxer,  6S  VL  S04,  25 
Am.  St.  Rep.  7SS,   22  Atl.   T24. 

Aa  t*  praBlaaory  aote  kelnc  ■■prapcrtr" 
nltkla  the  Beaalas  of  the  atatute,  see  note, 
»  Ann.  Caa.   tTO. 

35.  A  promissory  note  In  the  hands  of 
the  payee  or  any  other  person  than  the 
maker  Is  an  evidence  of  debt,  and  as  such 
is  personal  property  which  may  be  the  sub- 
ject matter  of  the  offense  of  obtaining 
property  by  false  pretenses. — People  v.  Cas- 
■ou.  30  Cal.   App.  Dec.   491.   146   Pac.    310. 

SC     SaHe— Not   witkin    the 


have  been  such  as  would 

person     of     ordinary     un 

guilt  of  Che  accused  doe 

the     degree     of     folly     or     credulity     of     thi 

party    defrauded. — People    v.    Henninger,    21 

Cal.  App.  T9,  128  Pac.  353,  354. 

Aa   fa   pmdeacc   sf  dcfranded  >ot   kelai 
■■  eleBrnt  al  the  «!!*»•«,  see  par.  36,  thli 


40.     AlleCBtloB 
•waer  parted 


Ilk  * 


of     mmtf 


wkleh 


■ete> 


1  it  has  t 
•red.  after  being  duly  signed,  to 
or  to  another  for  him. — People  v 
Cal.  App.  514,  16t   Pac   506. 


1   dellv- 


Information  for 
by  false  pretense, 
charging  accused  falsely  and  falsely  pre- 
tended and  represented  to  the  prosecuting 
witness  that  he  was  employed  by  the 
"Fatherland  Magazine,"  a  corporation,  to 
solicit  loans  or  subscriptions  on  Its  be- 
half and  was  authorized  to  receive  and  re- 
ceipt for  auch  loans  and  subscriptions,  and 
that  he  had  solicited  and  received  spacillc 
contributions  of  money  from  certain  Ger- 
man-American cEtliens,  whose  names  and 
amount  of  whose  subscriptions  were  con- 
tained in  a  written  list,  which  he  fraudu- 
lently represented  were  in  the  handwriting 
of  the  several  subscribers,  and  also  charg- 
ing that  the  prosecuting  witness^  believing 
and    relying    upon    the    truth    of    the    said 
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represcnUtlonB,  was  Induced  to  deliver  to 
the  &ccuBeil  the  Bum  o(  three  hundred  dol- 
lars, but  containing  no  direct  aIleK£.tlon 
th&t  the  money  was  paid  to  the  accused  aa 
a  subscription  or  loan  to  the  "Fatherland 
MaBazine."  was  held  to  be  s-ood  on  appeal 
■.s  sKalnst  a  general  demurrer.  In  view  of 
the  provisions  of  sections  1M  of  article  VI 
ttC  the  California  conBlltution  (1  Hennlne's 
General  I.aws.  p.  111.  "that  no  Judgment 
■hall  be  set  aside,  or  new  trial  granted. 
In  any  case,  .  .  .  (or  any  error  as  to  any 
matter  of  pleading,  .  .  .  unless,  after  an 
examination  of  the  entire  cause,  inoludlngr 
the  evidence,  the  court  shall  be  ol  (he 
□pinion  that  the  error  has  resulted  In  a 
miscarriage  of  Justice."  —  People  v.  Qries- 
helmer.  ITe  Cal.  44,  ICT.  Pac.  GSl. 

41.  Purpose  for  which  party  defrauded 
paid  money  to  defendant  need  not  be  al- 
leged in  Information.— People  v.  HIne*.  6 
Cal.    IZZ.    S9    Pac.    iSS,    BE9. 

43.  It  Is  not  neceseary  and  would  be  bad 
pleading'  tor  an  Indictment  under  this  sec- 
tion to  state  what  the  defendant  did  or 
Intended  to  do  with  the  money,  or  that  It 
was  never  returned  to  the  prosecuting  wit- 
ness, or  other  evidential  fact.  If  the  de- 
fendant did  not  obtain  the  money  In  the 
manner  charged  In  the  Indictment,  or  If  It 
was  paid  to  htm  with  Che  full  understanding 
of  all  the  facts  and  circumstances,  or  if  It 
was  a  loan,  or  given  bim  for  the  purpose  of 
depositing  in  a  bank,  such  fact  or  facta 
could  be  shown  by  him  in  defense, — People 
T.  Emmons,  II  Cal,  App,  1ST,  49^,  110  Pac, 
IGl, 

4*.     ChanclBK  la  laBgaace  of  sFctlOB- Aa 

section  Is  sufflclent,  which  charges  offense 
in  proper  language  sufflclent  to  meet  re- 
quirements of  statutes  governing  IL — Peo- 
ple V.  Donaldson,  TO  Cal,  116,  IIT,  11  Pac, 
til. 

44.  Sane— Aa  ta  «aallllcattaB  of  rale.— 
The  general  rule,  that  Indictment  is  suQI- 
clent  If  it  describee  otFense  In  words  o( 
statute.  Is  subject  to  quallflcatlon  funda- 
mental In  the  law  of  criminal  procedure, 
that  accused  must  be  apprised  by  Indict- 
ment of  reasonable  certainty  ol  nature  of 
accusation  against  him,  to  effect  that  he 
may  prepare  hia  defense,  and  plead  Judg- 
ment as  bar  to  subsequent  prosecution  (or 
the  same  oRense.— People  v.  McKenna,  11 
Cal.    IGS,   160,   t2    Pac.    iSS. 

45.  To  charge  simply  In  statutory  words 
that  thing  was  obtained  by  fraud  and 
false  pratenscH  Is  not  adequate:  what  the 
particular  pretenses  were  must  be  stated, 
both   as   notice    to    defendant    of   what   he 


leged  fraud  are  averred  with  particularity 
as  to  facts  relied  upon  to  show  false  pre- 
tenses.  There  are  obvious  reasons  why 
Information  should  do  this  In  prosecution 
under  this  section,  and  It  Is  therefore  not 
safe  to  rely  upon  simply  fallowing  lan- 
guage of  statute  in  such  cases. — People  v, 
Gordon.  133  Cal,  323.  329,  ii  Am,  St.  Rep. 
1T4,  6B  Pac.  743. 


has  t 


and   1 


iBble 


Mr     Indictable     quality. — People     V. 
McKenna,    SI  Cal.    1S8,    ISO,    Z2  Pac.   4SS. 

40.  Samr — Xeeessltr  of  BverriBg  elnan- 
■taaces  at  frand. — An  Information  charging 
fraud  under  this  section  Is  Insulllcient. 
where  It  simply  fallows  language  of  stat- 
ute, onlesB   circumstances   constituting   al- 


41.     Shi 


— Setting 


t  false  pretense. — A 


tenses,  made  In  language  of  this  section.  Is 
FUfflclent,  where  false  pretense  Is  particu- 
larly set  forth. — People  v.  Wasservogle,  77 
Cal.  173,  174,  19  Pac.  270. 

Indlelmeai  or  tntoniBtloH, — The  Indictment 
must  show  that  the  property  was  obtained 
by  means  of  (he  false  pretense  alleged. 
Accordingly,  when  there  appears  to  be  no 
natural  connection  between  the  pretense 
and  the  delivery  of  the  property,  such  addi- 
tional facts  as  are  necessary  to  show  the 
relation  must  be  alleged. — People  v.  Can- 
Beld,  IS  Cal.  App.  792,  154  Pac.  33. 

49.  An  Information  charging  a  defendant 
with  the  crime  of  obtaining  money  under 
false  pretenses  by  false  representing,  know- 
ing the  same  to  be  untrue,  that  he  has  con- 
tracts for  the  furnishing  of  orchestras  for 
certain  cafes  and  theaters,  and  that  the  per- 
son to  whom  the  representations  were  made 
believed  the  same  to  be  true,  and  relying 
thereon  paid  and  delivered  to  the  defendant 
a  certain  sum  of  money,  falls  to  state  facts 
constituting  a  public  offense,  for  the  lack 
of  causal  connection  between  the  payment 
of  the  money  and  the  representation. — Peo- 
ple V,  Kahler,  20  Cal.  App.  Dec.  IIS,  147 
Pac.  221. 

'  BO.  An  Information  charg-jng  a  defendant 
with   having   Induced    the   complaining   wtt- 

and  deliver"  to  the  defendant  the  promis- 
sory not*  set  out  in  the  Information,  from 
which  note  it  appears  Chat  the  defendant 
alone  was  the  maker  and  that  the  complain- 
ing witness  was  merely  an  tndorser,  falls  to 
stato  (acts  sufficient  to  constitute  a  public 
oltense.  Such  pleading  charges  the  defend- 
ant  with  nothing  more  than  procuring  the 
Indorsement  of  the  note  by  false  pretenses, 
which  Indorsement  Is  not  an  evidence  of 
debt,  while  the  note  remained  In  the  hands 
of  the  defendant  and  had  not  been  nego- 
tiated.— People  V.  Caasau,  10  Cal.  App.  Dec. 
498,  141  Pac.  IIO. 

51.  An  Indictment  for  obtaining  money 
by  false  pretenses  which  alleges  that  the 
defendant,  with  Intent  to  defraud  certain 
parties  out  of  their  money,  falsely  and  un- 
truthfully represented  that  he  was  the 
ownsr  and  holder  of  a  certain  promissory 
note  secured  by  a  mortgage,  and  that  by 
reason  of  such  falsa  and  fraudulent  repre- 
sentations and  pretenses,  sucb  parties  rely- 
ing upon  such  representations  and  preten- 
sions and  believing  the  same,  were  thereby 
Induced  to  and  did  pay  over  to  the  detend- 
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knt  a  Bpeellled  Rum  of  money  of  the  moneys 
belonKlng  to  them,  Ih  ioBufflclent.  since  tt 
fails  to  diBclosa  any  natural  or  causal  con- 
nection between  the  alleg-od  false  represen- 
tations and  tlie  delivery  of  the  money. — 
People  V.  CanDeld,  ZS  Cal.  App.  ^»t,  1G4 
Pac.  i». 

Gt.  An  Indictment  or  Information  charff- 
ing  the  obtaining  of  money  Of  property  by 
means  of  false  pretense,  which  falls  to  show 
any  causal  connection  between  the  obtain- 
InK  of  the  property  and  the  false  pretense, 
Is  Inaumclent.— People  v.  Neetens,  —  Cal. 
App.  — ,  184  Fac.  11;  People  v.  Bllaa,  — 
Cal.  App.  —.  130  Fac.  104B. 

S3.  PhcIb  as  1*  yrctenaee  B»t  be  ■!• 
Icced— In  ceneraL — Facta  showing  actual 
fraud,  as  well  as  allegations  showing  that 
pretenses  were  false,  must  be  set  out  in 
Information.— People  v.  Carpenter,  e  Cal. 
App.  231,  SI  Fac.  809. 


)■■■*— Aa 


I.— People   1 
i  Pac.   483. 


GE. 


n  prosecution  lor  obtaining  prop, 
y  under  false  pretenses,  defendant  car 
t  insist  that  property  referred  to  In  In- 
'mation  Is  not  described  wllh  aufllcienl 
'talnty.  If  such  be  the  fact.  It  Is  faull 
defendant,  and  not  fault  of  pleader.  A 
icrlptlon    of    property    foi 


tatlor 


pleader  la  bound  t 
and  representallone  In  information  exactly 
as  they  were  made  by  defendant,  regardless 
of  fact  of  their  indeHnlteness  and  uncer- 
tainty.—People  V.  Nesbltt,  102  Cal.  SZT,  J29, 
16   Pac.  854. 

eaerlptJOB     of    property. — Iri 


M.     Sane- 

;utlon 


proa 


'    this 


Indict 


reasonable  certainty  pretenses  and  fraud- 
ulent representations  by  which  party  In- 
jured was  defrauded  of  his  property,  and 
such  specIBc  description  of  property  ob- 
tained as  win  Identify  It,  and  give  to  de- 
fendant notice  of  what  he  ts  required  to 
meet.  And  between  allegations  thus  made 
and  proofs  there  should  be  such  corre- 
spondence that  when  tatter  are  adduced  It 

established.— People  T.  Reed,  TO  Cat.  G29, 
G32,  11  Pac.  STS. 

07.  S>m( — I>(e>t  lo  dcfraad. — Informa- 
tion charging  that  accused  intended  to  cheat 
and  defraud  R.  and  C,  and  that  he  obtained 
money  by  false  pretenses  from  C.  Is  good, 
although  It  did  not  appear  that  he  accom- 
plished his  purpose  as  to  R..  who  did  not 
own  the  property  acquired. — People  v. 
Hines,  G  Cat.  App.   122,   89  Pac.   SG8. 

S8.  Sane  —  ■■(«■(  and  name  ot  person 
defrauded. — An  indictment  or  information 
charging  the  crime  of  obtaining  money  or 

Ipnaes  must  show  the  (acts  as  to  what  the 
pretenses  were;  that  there  was  an  Intent  to 


defraud,  the  name  of  the  person  defrauded, 
with  a  description  of  the  property  and  a 
statement  of  its  ralue,  together  with  an 
allegation  that  the  false  and  fraudulent 
pretenses  charged  were  relied  upon  by  the 
party  who  claims  to  have  been  defrauded, 
end  that  he  was  Induced  thereby  to  part 
with  his  property.— People  t.  Haa^  18  Cal. 
App.  IgE,  IGl  Pac.  (72. 
G9.     Where   ai 


a  all  of  such  a 


t  is 


■xpressly  allege  that  the  _ 
which  the  money  was  delivered  was  that 
contemplated  by  the  offender,  at  least  when 
the  statement  of  the  pretenses  In  them- 
selves shows  precisely  what  the  purpose 
was. — People  v.  Haas,  18  Cal.  App.  182,  IGI 
Pac.   S13. 

W>.  Sane  —  Neeeasltr  of  ■«>«■«  wkat 
•reteasea  were.— An  Information  which 
charges  that  defendant  did  unlawfully, 
knowingly,  and  designedly,  by  false  and 
fraudulent  representations  and  pretenses, 
defraud  another  person  of  certain  personal 
property,  to  wit,  twenty  hogs,  of  value 
given,  Is  not  good,  under  this  section.  The 
tacts  constituting  the  fraud  or  staling  what 
representations  or  pretenses  were  should  be 
set  out.— People  v.  McKenna,  31  Cal,  IGS, 
lei,  12  Fac.  488. 


leBt   of 


dl.     Same  —  Neeeaslty    that 

facts  show  whether  the  false  pretenses 
charged  were  representations  as  to  a  past 
fact,  on  eilstlng  state,  or  a  promise. — Peo- 
ple V.  McKenna.  81  Cal.  1G8.  160,  21  Pac. 
488. 

41.  Knowledge  <■(  talalty  of  reprcaeata- 
tloBB — AUegatloa  of  aot  neccHarr. — Infor- 
mation for  defrauding  another  of  money,  by 
reason  of  certain  false  and  fraudulent  pre- 
tenses and  representations,  [s  ~  sufflcient. 
which  alleges  value  of  money  taken,  and  Is 
not  fatally  defective  In  not  containing  di- 
rect allegation  as  to  lack  of  knowledge 
upon  part  of  defendant  that  representations 
made  by  him  were  known  to  be  false. — 
People  V.  Mlllan,  106  Cal.  SIO,  323,  39  Pac. 
60S. 

S3.  MechaalcB'  lien  medltim  used  — Alle- 
gallona  as  to  HIIbk  nollee.—An  allegation  In 
an  Information  charging  the  obtaining  of 
money  by  false  representations  as  to  the 
non-existence  of  mechanics'  tiens  upon  cer- 
tain properly,  with  reference  to  the  flllns 
of  notices  of  Hen  were  only  necessary  as 
showing  that  an  Injury  was  caused  by  the 
false  representations,  as  this  Injury  could 
only  be  worked  out  through  a  compliance 
with  the  statutory  provisions  requisite  to 
the  enforcement  of  the  right  of  lien.— 
People  V.  Moxley,  17  Cal.  App.  470,  110  Pac. 
40. 


Morlicoge 

frandnleiitly     rrpreaented 

Since  it  Is 

not  essential  to   the  com- 

ie  crime  defined  by  section  533. 
that  the  false  pretense  should 
lome  property  or  thing 
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of  v&lue.  an  Indictment  BlIeKinK  th«  pro- 
curlng  of  money  by  falsely  representing-  a 
roorlBase  on  certain  property  to  be  a  flrct 
Hen  !■  not  defective  In  taLllnp  to  refer  to 
or  speak  of  the  note  for  which  the  mort- 
Ka.ge  was  given  as  security. — People  v.  Hen- 
nlnKer,  24  Cat.  App.  TS,  12»  Pac.  352. 

SB.  An  Indictment  for  obtaining-  moner 
by  falss  pretenses  which  alleges  that  the 
defendant  represented  himself  to  be  the 
owner  and  holder  ot  a  mortgago  on  certain 
property,  Which  mortgage  he  falsely  repre- 
sented to  be  a  flrst  lien:  that  such  represen- 
Utlons  were  made  within  intent  to  de- 
fraud the  complaining  witness:  that  such 
complaining  witness,  on  the  strength  of 
these  representations,  paid  the  defendant 
(or  the  mortgage— sufficiently  alleges  the 
crime  of  obtaining  money  by  false  pre- 
tenses, BS  deflned  by  section  G32.  Penal  Code. 
— People  V.  Hennlnser,  20  Cal.  App.  79,  \2i 
Pac.  352. 

m.  Snaclener  ot — AlleKatlona  reqalalte 
to  valid — IB  KCBeTal.— The  Indictment  has 
answered  its  purpose  when  It  fully  and 
fairly  Informs  the  defendant  ot  the  acts 
he  Is  accused  of  so  that  he  may  prepare  (or 
his  defense  and  defend  himself  as  to  such 
acts,  and  so  that  it  may  be  determined  as 
a  matter  of  law  whether  or  not  such  facts 
as  are  alleged  in  the  Indictment  constitute 
a  crime  under  the  statute.  If  the  acta  as 
slated  show  a  violation  of  the  statule  the 
indictment  Is  sufficient. — People  v.  Emmons, 
13  Cal.  App.   4ST,  4»3,   110   Pac.   lEl. 

Am  t*  Bceensltr  of  skonlBs  eaaaal  eoa- 
■eettoB,  see  pars.   4S-GZ,    this  note. 

Aa  to  aeeessltr  of  ■cttlny  «nt  facta  as  la 
prctcBsra  In  such  a  manner  as  to  show  an 
offense  under  the  section,  see  pars.  B3-61, 
this  note. 

Aa  t*  ■nHeleBcr  ol  lodlftatCBt  ckarvlaK 
false  pretenae  la  tnadBleatly  Te»re<>«Btl>v 
■aortcace  aa  a  flrat  Ilea,  see  pars.  84.  IB, 
this  note. 

C7.  SaHe — ObtalalnK  naaer.  —  An  Infor- 
mation for  obtaining  money  under  false 
.,  where  It  contains  all 


I    of    I 


this 


■ectl  on  .—People   v.  Cadot.   133  Cal.  52T,   £29, 
TI  Pac.  E49;  People  v.  Wasaervosle,  77  Cal. 
ITS,  IT5,  18  Pac.  270. 
«8.     Sa^c — Obtalalac     Bate. — Information 

sufficient  In  prosecution  for  obtaining  prom- 
issory   note    by    false    pretenses,— People    T. 
Skidmore,  123   Cal.  SET.   233,    BE   Pac.   384. 
Sane — Wkat  fa  lac 


Infom 


itloi 


talning  money  and  other  personal  property 
by  false  and  fraudulent  pretenses  Is  suffi- 
cient, where  It  showa  that  such  false 
d  of  representations  made 


by    < 


.    injui 


that  Judgment 
been  obtained  against  her  in  state  of  New 
York,  and  that  her  property  would  be  seised 
and  sold  to  satlsty  such  Judgment,  and 
where  Informallon  furlher  states  that  said 
Injured  party  believed  sdch  stalement.  and 


so  believing,  and  In  order  t<D  avoid  appll- 
callon  of  her  property  to  satisractlon  of 
such  Judgment,  she  was  Induced  to.  and 
did,  transfer  and  deliver  said  property  to 
defendant.— Peopla  V.  Martin,  102  Cal.  EE3, 
BB2,'  3E  Pac.  9E2. 

TO.  In  a  prosecution  for  obtaining  money 
under  false  pretenses  the  Information  states 
(acts  sufficient  to  constitute  a  public  of- 
fense where  It  alleges  that  the  defendant 
together  with  another  person,  "devising  and 
Intending  by  unlawful  ways  and  means  and 
by  false  and  fraudulent  pretenses  and  rep- 
custody  and  possession  the  personal  prop- 
erty of  Frank  M.  Ferguson,  with  Intent  to 
cheat  and  defraud  said  Frank  U.  Ferguson 
of  the  same,  did  then  and  there  wilfully, 
unlawfully,  knowingly,  designedly,  falsely, 
fraudulently  and  feloniously,  pretend  and 
represent  to  said  Frank  M.  Ferguson  that 
the,  the  said  E.  J.  Eddards  and  Qeorge  Gil- 
bert, had  sold  to  the  Standard  Oil  Company, 
a  corporation,  a  mica  mine  tor  a  large  sum 
of  money,  and  that  said  large  sum  of  money 
was  then  and  there  In  the  hands  of  and  In 
the  possession  of  one  Asa  V.  Mendenhall. 
and  that  a  portion  of  said  large  sum  o( 
money,  to  wit,  the  sum  of  flttean  thousand 
dollars.  In  lawful  money  of  the  United 
States,  in  the  hands  and  In  the  possession 
of  said  Asa  V.  Hendenhall.  was  to  be  paid 
by  said  Asa  V.  Mendenhall  to  one  J.  S. 
Lord;  that  said  ntteen  thousand  dollars  In 
lawful  money  of  the  United  States  was  the 
share  and  interest  of  said  J.  S.  Ix)rd,  re- 
ceived from  the  sale  of  said  mica  mine  to 
the  Standard  Oil  Company,  a  corporation; 
that  adjoining  said  mica  mine  there  were 
other  lands  containing  mica,  and  that  they, 
the  said  E.  J.  Eddards  and  George  Gilbert, 
had  then  and  there  a  contract  with  said 
Asa  V.  Mendenhall  whereby  the  said  Asa  V. 
Uendenhall  would,  (or  a  consideration  of 
ten  per  cent  of  the  sale  price.  Induce  the 
Standard  Oil  Company,  a  corporation,  to 
purchase  from  them,  the  said  E.  J.  Eddards 
and  George  Gilbert,  ten  mica  claims  tor  the 
sum  of  five  hundred  and  Hfty  thousand  dol- 
lars In  lawful  money  o(  the  United  States 
when  they,  the  said  E.  J.  Eddards  and 
George  Gilbert,  would  locate  and  properly 
stake  off  said  ten  mica  claims  and  obtain 
deeds  on  the  said  mica  claims,"  It  being 
further  alleged  that  each  of  said  represen- 
tations was  false  and  fraudulent  and  known 
to  be  so  by  the  defendant,  and  were  made 
to  Induce  the  defrauded  party  to  pay  to 
defendant  and  his  associate  the  sum  of 
two  hundred  dollars,  and  that  the  defrauded 
party  believed  satd  representations  to  be 
true  and  acted  thereupon. — People  v.  Ed- 
dards.  ZE   Cal.  App.   EED,  145  Pac.   ITI. 

71.  In  such  a  case  the  Information  Is  suf- 
ficient both  In  the  respect  that  It  follows 
the  language  o(  the  statute,  and  also  In  that 
It  sets  (orth  with  pariicularity  the  details 
and  successive  s.teps  of  the  fraud:  and  an 
objection  to  It  on  the  ground  that  there  Is 
no  reference  as  to  the  means  by  which  tha 
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Blleeed  fraud  was  conaummaled  li  ona 
which  Is  aimed  at  mer*  uncertainty,  which 
should  hurt  been  taken  advantage  of  by  a 
special  demurrer,  and  In  th«  absence  of  such 
demurrer,  the  objection.  If  otherwise  ten- 
able, was  waived.— People  v,  Kddards',  26 
Cal.  App.  680,  H6  Pac.  17J. 


to  Ecmcrally — In  this  prosecu- 
a  charge  of  obtaining  a  promls- 
by    means     of    false    pretenses 

nershlp  ol  certain 
imised  to  have  tm- 
note  repaid  [bere- 
!  Of  the  Jury  that 
ired  the  note  does 
not  rest  upon  the  admissions  of  defendant 
as  testified  1o  by  witnesses,  but  upon  the 
false  statements  made  to  the  complaining 
witness  by  the  defendant  as  an  Inducement 
for  the  delivery  to  him  of  the  note.— People 
V.  Bowman,  24  Cal.  App.  7Si,  HZ  Pac.  435. 

73.  While  It  Is  true  that  there  Is  no  di- 
rect evidence  that  the  defendant  did  not 
own  the  bonds,  the  proofs  submitted  by  the 
prosecution  are  sufficient  to  cast  upon  him 
the  burden  of  sbowlng:  that  his  representa- 
tions were  not  false. — People  v.  Bowman,  21 
CaL  App.  7S1,   143  Pac.   49S. 


pressly  that  1 


th 

rou 

Rh     «. 

isrepresen 

bs 

nk 

bonds 

:.  which  ht 

fdlately  c 

lashed  and 

wl 

ih, 

mplled    nn 

th. 

G  d 

efendi 

int   thus  B 

T4.  Where  the  evidence  I 
cullon  Justifies  the  infereni 
suadlng   fact    InduclnK   the 


ssted    c 

promise  that  the  possessor  « 
bonds  cashed  and  the  note  ts 
,    24   Cal.    App. 


that    the 
nation    of 

rould   have 


4»e. 


People  v.  W 
828. 

TS.     S«ae- 


'  falsity  of 
snsi  deration 
acts  and  conduct  of  the  parties. — People  v. 
Ward,  e  Cal.  App.  16,  89  Pac.  8T4.  875. 

77.  Sanr— As  to  liidiiceaieBI  to  par  ever 
■leBer. — In  prosecution  for  obtaining:  money 
by  false  pretenses.  It  Is  not  necessary  for 
prosecutor  to  testify  that  he  believed  al- 
letced  false  statement  of  defendant,  or  that 
It  Induced  him  to  pay  over  money;  testi- 
mony of  prosecutor  Is,  ordinarily,  best  evi- 
dence of  effect  which  alleged 
had  upon  him,  but  it  la  not  i 
conviction  that  be  should  have 


obtaining  Boods 
enses,  deposition  made  by  de- 
jrlor  voluntary  solvency  pro- 
irhlch  he  admitted  that  he  was 
alvent.    is    admissible    to    show 

tHlse,    and    that    he    knew    It. — 
eeer,  lOO  Cal.  2S2,  3S7,  24  Pac. 

-As  to  acts  aad  eoadaet  of  sar- 


ins   truth 


Ise  statements  Induced  bim 
Id.  The  Jury  may  be  fully 
tlmony  of  others,  and  from 

cs    In   case,  that  representa- 


all  clrcumstar 
tlons   did    Induce    him    to    t 
to  defendant. — People  v.  H 
22  Cal.  41,  42,  »T  Pac.  1026. 

A*  to  eanpetCBcr  o 
to  testify  a*  to  Motive  !■  yartlnc  wllk  pro*- 
erty,  see  par.  1.00.  this  note, 

78.  CoBverulloB  ud  clrenHstanee*  — 
Mar  be  ahoWB  wkea. — Circumstances  under 
which  it  was  error  for  court  to  refuse  to 
allow  witness  to  testify  to  conversations 
and     circumst 


(CtiOI 


lulted    i 


pros 


I    proof   of^.id- 


for 


B20. 

n.     CorpBa   dellcH— Ao   t 
kIssIdbs   ot  itUmtmmt. — In    I 

obtaining  property  under  false  pretenses, 
defendant's  admissions  can  not  be  relied 
upon  to  supply  defect  of  proof  In  establish- 
ing corpus  delicti.— People  V.  Slmonsen,  107 
Cal.  245,  34T,  40  Pac.  444. 


i  fraudulent  purpose,  and 
Ih  upon  faith  of  such  staK 
r.  Ward.  14(  Cal.  736,  733,  ' 


Pac 


81.    S>a»— Falslly   of    re»F*a«itatloa    aa 

talnlng  money  under  false  pretense  that 
defendant  owned  certain  tract  of  land, 
fal!>ICy  of  representation  made  by  defend- 
ant as  to  ownership  of  land  Is  material  and 
essential  clement  and  portion  of  corpus 
delicti,  and  defendant's  admissions  alone 
can  never  be  relied  upon  to  establish  as 
sufficient  any  fact  which  Is  necessary  In- 
gredient to  form  body  of  crime. — People  v. 
Slmonsen,  107  Cal.  245,  34S,  247,  40  Pac  440. 
SZ.     SbH( — Hast  precede  evldraee  of  ad- 


os.—In 


:utlai 


for 


by  false  pretenses,  corpus  delicti 
must  be  established  before  eitra-Judlclal 
statements  and  admissions  of  defendant  are 
admissible  in  evidence,  and  can  be  consid- 
ered as  tending  to  establish  fact  to  which 
they  relate. ^People  v.  Blmonsen,  107  Cal. 
346.  246.  40  Pac.   440. 

8S.  Saaic — What  evIdcBPe  ■eeessary  to 
entabllsh.- The  corpus  delicti  in  crime  of 
obtaining:  money  by  false  pretenses  must  be 
proved  by  evidence  Independently  ot  extra- 
judicial confessions  or  admissions  of  de- 
fends nt.— People  V.  Ward.  145  Cal.  T2S,  739, 
79   Pac.   448. 


84.     Corroborat 

self  sufficient  to  i 
the  accused.  It  Is 
lect  the  accused  i 


ea  —  Of  aeeoBpllCF  need 

■.e  which  Is  in  and  of  It- 
jpport  the  charge  against 
sufficient  if  tends  to  con- 
rltb  the  commission  of  the 
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crime  ctiarsed.  though  It  be  but  BllKhL — 
People  V.  Robs,  —  C«.l.  App,  — ,  181  Pac 
874.  See  People  v.  Neetens,  —  Cal.  App.  — , 
184  Pac.  IT. 


had  mentioned  to  prosecullni 
admissible,  as  tending  to  corn 
money  o(  proaecullng-  wllnea 
Ward,  6  Cal.  App.  36,  S»  Pac.  1 


borate  teatl- 
4,  SIS. 


SC  DtapHltloB  of  moncr  <"  Dn»rrty  re- 
ceived br  ■ecnaed— Not  mi  clemrDi  entering 
Intu  the  offense  of  false  pretense,  and  the 
prosecution  ia  not  required  to  show  what 
disposition  was  made  of  the  same,  or  that 
It  was  not  subsequently  applied  by  the  ac- 
cused to  that  tor  which  he  obtained  It. — 
People  T.  arleahelmer,  ITt  CaL  44,  117  Fao. 
G21. 


cutlon    (or    obtaining 
der  false  pretenses. 


raudulent  repre- 

frauded  party  really  believed  and  acted 
upon  representations  of  accused.  It  Is  proper 
to  consider  whether  they  were  of  character 
to  probably  Induce  belief  In  his  mind  or  In 
mind  of  any  person  of  ordinary  Intelli- 
gence: but  law  does  not  make  It  essential 
to  conviction  that  pretenses  must  have  been 
such  as  would  probably  deceive  such  per- 
son. The  guilt  of  accused  does  not  depend 
upon  degree  of  folly  or  credulity  of  party 
defrauded.  The  rule  Invoked  aftorda  no  de- 
fense against  criminal  charge. — People  T. 
CummlngB,   113  Cal.   iti,  273,   SB   Pac.  BBS. 


88.     San 


calculated  to  mlslsad.  wl 
which  Is  adapted 
It  is  made  to  part  with 
— People  T.  WasaervoB 
1»  Pac.  270. 


—To 


iduce 


77   Cal.    173.    174, 


91.     Same — Ksst   be   nde«n>tc  ■■  law^A 

pretense;  under  this  section,  must  be  ade- 
quate in  law;  It  must  be  of  existing  fact. 
not  promise.  And  It  must  be  stated  In  form 
direct,  not  argumentative.  Therefore  an 
allegation  which  does  not  demonstrate 
clearly  whether  It  was  promise  or  fact  is 
bad.— People  v.  McKenna,  »1  Cal.  IBS,  leo, 
22  Pac.  48 «. 

B2.     Same — Protnlae  to  Bell  gooda  chenpcr 

Bimply  by  way  of  an  argument  to  prove 
that  man  can  sell  goods  cheaper  Chan  they 
can  be  bought  tor  at  other  places,  and 
promise  that  he  can  and  will  sell  cheaper 
than  goods  can  be  bought  for  elsewhere, 
does  not  Justify  conviction  (or  obtaining 
money  under  false  pretenses,  though  such 
promise  is  not  kept,  and  goods  could  In 
fact  have  been  obtained  cheaper  at  other 
places. — People  r.  Morphy.  140  Cal.  84,  SB, 
14   Pac.    BS3. 

9S.  SsKS  —  Property  meed  >at  be  abHi- 
Induced  to  part 
in  of  fraudulent 
pretenses  and  representations,  he  Is  thereby 
defrauded  of  his  property  so  parted  with. 
even  though  he  may  eventually  malte  him- 
self whole  In  some  mode  not  then  contem- 
plated. It  Is  not  necessary  to  show  that 
property  has  been  absolutely  lost  to  him.  in 
order  to  sustain  charge.  He  Is  defrauded 
of  his  property  when  he  Is  Induced  to  part 
with    it   by   reason    of   false   and    fraudulent 


mplet 


tatloc 


the 
ted     by    < 


;nded 


arty  sought.  The  man  who  falsely  pre- 
tends Co  be  owner  of  certain  specltled  prop- 
erty, and  by  reason  of  such  pretense  fraud- 
ulently obtains  property  of  another,  is 
guilty  of  obtaining  that  property  by  false 
pretenses,  notwithstanding  the  defrauded 
party  may  recover  value  of  the  property  In 
civil  action  against  him. — People  v.  Bryant, 
119  Cal.  SSE.  EST,  El  Pac.  960. 

See.  also,  pars.  IT,  IV,  this  note. 

M.  Sanr  —  Rellanee  npon. — Conceding 
that  the  charge  of  obtaining  property  under 
false  pretenses  may  be  predicated  on  repre- 

an  be  had  upon  such  represen- 
ts reliance  was  placed  upon  It, 
Qlbbs,    OS  Cal,   B61.   BBS,   33   Pac. 


conviction  i 
tatlon.  unle 
—People  V. 


St.  Saae  —  May  be  galbercd,  how.— A 
false  pretense  need  not  be  In  words;  It  may 
be  gathered  from  acts  and  conduct  of  the 
party. — People  v.  Wasservogte,  "tT  Cal.  ITJ. 
176,  18  Pac,  270. 

B».  Bane — Merc  natter  of  opinion — In 
r>rosecutIon  for  obtaining  money  under 
!  ilse  pretenses,  representation  that  land  and 
mortgage  thereon,  exchanged  for  personal 
property,  were  good  and  sufllclent  security 
(or  money  mentioned  In  note.  Is  mere  mat- 
ter of  opinion,  and.  If  proved,  would  not 
warrant  conviction  for  such  oirense.^ — Peo- 
ple v.  GtbbS.  »S  CaL  BGl,  BBS,  :3  Pac.  BS«. 


tokei 


'Bank     ckrrk     may     be 


if  drawer  knew  when  he  gave  It.  payable  to 
a  person  other  than  himself,  that  he  had 
neither  funds  to  meet  It  nor  credit  at  bank 
upon  which  he  drew  it. — People  v.  Donald- 
son. 70  Cal.   lis.   118,  11   Pac.  BSl. 

As  to  ckeck  faUely  rrpreaented  t*  be 
vood,  see  pars.  IS,  14.  this  note. 

M.  Intent  of  necuned— Pr*af  lelonlnna. — 
The  intent  of  the  defendant  at  the  time  she 
obtained  possession  o(  the  money  deter- 
mined   the    character    ol    the    offense;    and 
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ecu  U  or 


Ited  in  Lta  edorta  to  esUbllah  that  Intent  to 
mere  proof  of  tlie  bald  facta  ot  the  Irana- 
Bctlon.  and  It  Is  the  dut/  and  the  rlKht  of 
the  dletrlct  attorney  to  show  afflrmatlvely. 
If  he  can,  a  felonious  Intent,  or,  falllnK  In 
that,  to  negative  an  Innocent  Intent  on  the 
part  of  the  defendan  (.^People  v.  Arnold, 
IT  Cal.  App.  73.   118   Fac,   Tl$. 

07.  SsHe— BvlleBee  •(  late  at. — Where 
the  facta  are  not  disputed,  and  the  only 
controverted  point  wae  the  Intent  which 
was  a  material  Ingredient  of  the  crime 
charged.  It  la  clear  that  evidence  of  previous 
Blmllar  and  Byateraatle  frauds  would  have 
a  legitimate  tendency  to  show  that  the  de- 
fendant. In  her  dealings  with  the  complain- 
ing witness,  was  prompted  by  a  Bpecino 
Intent  to  deceive  and  defraud,  and  sucb 
evidence  was,  therefore,  for  the  purpose  In- 
dicated, competent,  relevant  and  material. 
and  clearly  admlastble,  although  tending  to 
show  the  commission  of  other  crimes  not 
charged  In  the  Indictment. — People  v.  Ar- 
nold, IT  Cal.  App.  74,  lis  Pac.  lit. 

»8.     HeekBiiteii'    Ilea  —  FnndnleHt    re»Fe- 

an  Information  alleges  that  the  defendant 
obtained    money    under    false    pretenses    by 


false 
of  n 


0  the 


sxlstenc 


erty. 


listed 

under  the  constitution  at  the  time  ot  the 
representations,  sumciently  establlehes  the 
falsity  of  the  representations  and  pretenses 
under  which  the  money  was  obtained. — Peo- 
ple V.  Moxley.  IT  Cal.  App.  ISS,  120  Pac.   40. 


M.     MIer 


tntatlOB    I 


dence  clearly  shows  that  defendant  knew 
and  believed  that  he  had  no  title  to  prop- 
erty he  was  selling,  and  yei  represented 
that  he  had  good  title;  that  he  did  this 
with    intent    to    deceive    and    defraud,    and 

compllBhlng  bis  object,  and  in  cheating 
prosecuting  witness  out  ot  his  property. — 
People  V.  Hamberg.  84  Cal.  4Gg,  4T4,  24 
Pac.   2SS. 

IM.  Motive  ot  aetlon  ■■  paTttnc  witk 
Boner — Proof  ot  by  direct  testimony  ot 
prosecuting  witness  Is  permissible;  he  may 
testify  that  he  would  not  have  parted  with 
the  money  If  It  had  not  been  tor  the  false 
representations  ol  the  defendant  and  that 
he    at   the    time    believed    those    repreaenta- 


1GT,    34   L.    R.    A.    (N.    S.)    E42,    : 


I    Pac.    383, 


following  the  doctrine  In  re  Snyde 
Kan.  £42.  2  Am.  Cr.  Rep.  228;  Bice  v.  State. 
E2  Kan.  207.  34  Pac.  T9G,  and  State  v. 
Kirby.  12  Kan.  438.  16  Am.  Cr.  Rep.  212,  «t 
Pac.  762. 

As  to  eompelcBer  ot  iiroarruting  witness 
OB  trial  ol  ehnrse  of  faliie  prptri»e  to  tea- 
tlfy   that   he   iraa   ladacra   to   part   ivlth   kl> 


Aa  to  proof  ot  ladaeeneat  to  pay  Maaey. 
see  par.  77,  Ihla  note. 

lOl.     Other     aiaailap     revreaeatatiOBa      to 

those  charged  In  the  Indii'tment.  made  at 
about  the  same  time,  may  be  shown  by 
evidence  for  the  prosecution,  where  such 
evidence  tends  to  establish  Identity  ot  party 
accused  or  intention  In  the  Issue  on  trial.— 
State  V.  Brlggs.  74  Kan.  377.  10  Ann.  Gas. 
204,  T  Ia  R.  A.  (K.  6.)  ITS.  88  Pac.  447; 
State  v.  Hetrlck.  84  Kan.  15T,  34  L,  R.  A. 
(N.  S.)  E42,  113  Pac.  183. 

As  to  adailaaibllltr  ot  evtdeaee  at  alaillar 
tmaaBCtloaa  In  a  prosecution  tor  false  pre- 
tenses, see  note,   10  Ann.  Cas.  108. 

103.  Same — GraaA  InPeeay  br  trick  aad 
deviee. — It  was  not  error  to  permit  the  dis- 
trict attorney,  over  defendant's  objection, 
to  prove  that  defendant  had  Bystematically 
tricked  and  defrauded  several  other  persons 
under  like  circumstances  and  similar  meth- 
ods and  means  as  were  employed  by  her 
upon  the  complaining  witness  In  the  case 
at  bar.  sucb  evidence  being  admissible  tor 
the  single  purpose  ot  showing  the  feloni- 
ous Intent  ot  the  defendant  prior  to  and  at 
the  time  she  obtained  the  complaining  wit- 
ness' money, — People  v.  Arnold,  IT  CaL 
App.    T3,   lis   Pac.  729. 

103,     SaHe-.^)btalBtBK     asaaer     hr     talae 

to  a  mine,  evidence  of  similar  representa- 
tions to  other  persons  Is  admissible  to 
show  that  the  repreaentatlons  complained 
of  were  deliberate  and  not  Inadvertent,  as 
claimed  by  the  defendant. — People  v. 
Whalen,    1B4    Cal.    *78,    98    Pac.    194. 

There  Is  no  variance  between  the  allega- 
tions ot  the  Information  charging  such 
offense  and  the  evidence  of  the  assistant 
cashier  of  a  bank  showing  that  he  was 
Induced  to  pay  the  money  by  reason  of  tho 
demand  based  upon  the  false  and  forged 
obligation  of  the  bank  to  pay  for  flctltious 
advertisement  In  a  purported  directory. — 
People  T.  Fleshman.  26  Cal.  App.  T88.  148 
Pac.  80B. 

ins.  Weight  aad  annelenrT  ot— la  gea- 
eral, — The  evidence  must  clearly  show,  not 
only  that  the  fraudulent  representations 
charged  were  made  by  the  accused,  but  also 
that  the  accused  knew  them  to  be  false,  or 
that  they  were  made  under  circumstances 
not  warrar\ted  by  the  knowledge  of  the 
accused;  that  they  were  made  with  Intent 
to  deceive  the  defrauded  party;  that  the 
person  Injured  relied  upon  the  representa- 
tions, and  would  not  otherwise  have  parted 
with  his  money  or  property. — People  v. 
Jordan,  S«  Cal.  10,  Se  Am.  St.  Rep.  T3,  4 
Pac.  TT3;  People  v.  Neetens,  —  Cal.  App. 
— ,  184  Pao.  27. 
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101.  A  verdict  of  conviction  of  the  crime 
o(  obtalnlnc  money  by  false  pre  ten  a  ea  from 
a  bank  Ja  aufUclenlly  aupported  by  proof 
that  the  delenilant  falaely  stated  to  Its 
aaBlatant    caahler    (hat    ha    had    theretofore 

tlaement  of  the  bank  In  a  directory  and 
gazetteer,  and  that  defendant  was  an 
authorized  agent  to  collect  the  money 
therefor,  taken  In  connection  with  the  prea- 
entation  of  a  purported  copy  of  the  gaset- 
teer  and  advertisement  therein  and  the  bill 
to  which  was  attached  the  alleged  contract 
bearing  the  forged  algnature  of  the  aealat- 
ant  caahler, — People  r.  Pleshman,  ZS  Cal. 
App.  TS8.  14«  Pac.  «0E.  See  State  t.  Qrles- 
helmer,  178  Cat  44,  187  Pac.  B21, 

lOT.  On  the  rehearing  of  this  appeal 
from  a  judgment  of  conviction  upon  a 
charge  ol  obtaining  a  promlseory  note  by 
means  of  false  prelenBea  through  mlsrep- 
resenlatlons  made  by  the  defendant  aa  to 
hia  ownership  of  certain  bank  bonda,  viewa 
expressed  In  the  original  opinion  (18  Cal. 
App.  Dec,  418,  14g  [Advance  Sheets]  Pac. 
10T»,  rehearing  granted  and  withdrawn 
from  permanent  Pac.)  as  to  the  sufllciency 
of  the  evidence  to  Justify  the  inference  that 
the  defendant  was  not  the  owner  pf  the 
bonds  are  adopted. — People  V.  Bowman,  34 
Cal.  App.   781,   141  Pac.   49E, 

108.      Saae  —  Corporate      atack       Kcdinni 

naed In  a  proaecuclon  for  obtaining  money 

by  false  preteneea  by  the  aale  of  corporate 
stock,  evidence  held  auftlcieni  to  austaln  a 
nnding  that  the  accused  had  no  authority 
to  sell  such  Htock, — People  v,  Brecker,  20 
Cal.  App,  SOB,  127  Pac.  888. 

IM.  Baaie — Evldenee  InanHeteBt  to  enp. 
port  eoBTlctloB  for  obtaining  property  by 
false  and  fraudulent  pretenaes. — People  v. 
MauriUen,  84  Cat.  37,  39.  24  Pac.  112;  People 
T.  Glbba,  98  Cal.  881,  884,  33  Pac.  830. 

110.  It  Is  held  that  the  verdict  of  convic- 
tion of  the  crime  of  grand  larceny  by  the 
defendant  llnds  sufficient  support  In  the 
evidence,  and  that  U  was  a  reasonable 
Inference  from  alt  the  facta,  aa  implied  In 
the  verdict,  that  the  complaining  witness 
did  not  intend,  at  the  time  of  the  transac- 
tion to  vest  in  the  defendant  the  title  to 
the  money  In  question,  and  that  It  was  the 
defendant's  purpose  at  all  times  to  obtain 
the  poasesslon  of  the  money  by  trick  and 
device,  and  afterward  to  appropriate  It  to 
hiB  own  use. — People  v.  Schenone,  18  Cal. 
App.  2B0.  12S  Pac.  768. 

111.  Hane — Sane. — Fact  that  the  laaBey 
waa  ebtalaed  Is  aumrlently  shown  In  such  a 
prosecution  to  sustain  a  conviction,  where 
It  Is  shown  that  the  defendant  gave  a  check 
therefor  to  the  prosecuting  witness,  and 
further  uncontradicted  evidence  that  the 
check  had  been  cashed  in  the  usual  course 
of  buaineas. — People  v.  Whalen,  1G4  Cal. 
474,  SS  Pac.  194. 

112.  Sane — Bawe — lafllvldBal     ■■«     Jul  at 

■ate A     prosecution      for      procuring,      by 

mean*  of  fraudulent  rapresentations.  prom- 

P.  C— 40  a 


iBBory  note  of  one  person  Is  not  sustainet 
by  proof  of  obtaining,  by  such  means,  i 
Joint  note  of  latter  and  another. — People  v 
Reed,  70  Cal.  629,  632.  11  Pac.  878;  People  v 
Cummlngs,  IIT  Cal.  497,  499.  49  Pac.  676. 
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thai 


nve  hundred  dollars  and  owed  ten  thousand 
dollars,  and,  relying  upon  thla  false  stat 
ment.     Urm     parted     with     its     goods,     fal 
statement  In   regard   to  financial   ability 

WIeger,  100  Cal.  362,   3S8,  34  Pac.   828. 
talae  pre  ten  ae 


land,  acceptance  of  which  was  Induced  by 
false  and  fraudulent  re  presentation  a. — Peo- 
ple V.  Cummlnga,  123  Cal.  289,  271,  68  Pac. 
898. 

prcteaac,  where  several  false  pretenses 
enter  Into  transaction,  conatltuting  an  oper- 
ative cause,  is  aufflcient  to  support  verdlcL 
— People  T,  Ward,  S  Cal,  App.  36.  89  Pac. 
874,  878.  See  People  v.  Smith,  3  Cal.  App, 
82,  84  Pac.  449,   480. 

116,  Where  an  Information  for  obtaining 
money  under  false  pretenses  allegca  several 
false  pretenses,  the  proof  of  one  of  them 
will  Buatain  a  conviction. — People  v.  Mead' 
□WH,  23  CaL  App.  311.  134  Pac,  337. 

IIT.  If  the  people  fall  to  prove  one  of 
the  mlsrepreaentatlons  alleged,  but  make 
ample  proof  of  other  alleged  misrepresen- 
tations which  Induced  the  complaining  wit- 
ness to  part  with  his  money,  there  Is  no 
variance  between  the  Information  and  the 
proof,  and  Judgment  of  conviction  should 
be  sustained. — People  v.  Meadows,  St  Cal. 
App.  811,  134   Pac.  337, 


,'ed,   the 


viden 


I   will 


be  Bufncient  to  sustain  a  verdict  of  guilty. — 
People  v.  Qlbbs,  98  Cal.  881.  664,  J3  I'ac.  630; 
People  V,  GrlcBheimer,  178  Cal.  47,  167  Pac 
631. 

119.  flaaie — San^— Valae^-Testlmony  of 
witness  as  to  contents  of  report  made  on 
mining  property  by  expert,  and  his  opinion 
as  to  value  of  property,  derived  from  Infor- 
mation received  from  other  sources,  with- 
out designating  the  sources  from  which  It 
had  been  derived,  is  Inadmlaslble,  as  hear- 
say.—People  V.  Smith,  S  Cal.  App.  62,  84 
Pac.    449.    480. 

IV.     PLEADING   AND   PRACTICE. 
130.     Canplala*   —  Rabeaa    corpus, — 

Although  a  complaint  under  this  section 
attempting  to  charge  th*  defrauding  of  an 
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Innkeeper  !■  InBuBlclent  «8  «n  accusatory 
pleadinE  and  bad  upon  demurrer.  It  may  be 
Bufllcient  to  preclude  the  dlHcharg'e  of  the 
defendant  upon  a  writ  ot  habeas  corpus. — 
In  re  Avdalaa,  10  Cal.  App.  SOT,  SDS,  102 
Pac,  S74. 

Mittlas 

121.     DefeBses— Cmlnllly    of    Metlai. — On 

prosecution  for  obtaining  money  by  false 
pretenses,  weak  credulity  of  victim  Is  no 
defense. — People  v.  Smith,  3  Cal.  App.  S2, 
(8,  S4  Pac.  449,  4G0. 

123.  SaBi»~^aBeat  (Bteallan  to  par  and 
belief  In  ■blllty.— The  fact  that  defendant. 
In  prosecution  (or  obtalnlnR  g-oods  under 
false  pretensea,  had  an  honest  Intention  of 
paying  for  them  at  time  of  obtaining  them, 
and  verily  believed  that  he  would  be  able 
to  do  Bo.  iH  no  defense  to  prosecution  for 
BUcb  crime.— People  v.  Wieger,  100  Cal.  352. 
3ES.  14  Pac.  tie. 

123.      Saac — Laek  af  dlllaeaee  an  paFt  of 


r  to  a 


&ln  fal 


.■  ot  r 


d  reasonably  have 
done  so.  but  failed  Co  make  any  Investiga- 
tion. Ib  no  defense.—People  v.  Smith,  3  Cal. 
App.  ez,  «a,  S4  Pac.  143.  4eo. 

114.  The  fact  that  In  a  prosecution  (or 
obtaining  money  by  falsely  representing  a 
mortgage  to  be  a  drat  lien,  the  complaining 
witness  could  have  discovered  the  fraud 
by  a  reference  to  the  public  record.  Is  of 
no  avail  to  the  defendant,  since  the  pur- 
chaser is  under  no  obligation  to  examine 
auch  record;  hence  any  allegation  to  this 
effect  was  unnecessary, — People  v.  Hen- 
nlnger,  20  Cal.  App.  79,  1S8  Pac.  SSI. 

lis.  §aBic— Lack  af  maaer  ky  the  party 
attrnptcd  to  be  drtraadcd  Is  no  defense.— 
People  V.  Arberry,  13  Cal.  App.  74S.  114 
Pac.  411. 

IM.  JarfsdlettoB  —  la  Kcneral.  —  Tbe 
olfense  defined  by  this  section  is  within 
Jurisdiction  of  superior  court,  and  not  of 
police  Judge's  court  of  city  and  county  of 
San  Francisco, — Ex  parte  Neuatadt,  82  Cal. 
273,  2Tfi,  23  Pac.  124;  People  v,  Hamberg,  84 
Cal,    4CR,   473,   24   Pac.   198. 

Aa  to  vraae  tn  iBdletHeBt  or  Informa- 
tion, see  paragraph   3S.  this  note. 

13T.     New  trial — InanMelencT  of  evldeaee. 

under  false  pretenses,  judge,  as  well  as 
Jury,  ought  to  be  satisfied  that  evidence 
as  whole  Is  sufficient  to  sustain  verdict. 
If  he  Is  not  so  satisfied,  It  is  not  only 
proper  exercise  of  legal  discretion,  but  his 
duty,  to  grant  new  trial. — People  v.  Knutte, 
111  Cal.  4E3,  4Ge,  44  Pac.  ISS. 

IZS.  PleadtBC  taetis— DlaHaclloii. — A  dis- 
tinction Is  made  between  pleadings  Inartl- 
ficlally  drawn  where  there  is  attempt  to 
plead  facts,  and  those  entirely  wanting  In 
facts.— People  v.  McKenna.  81  Cal.  IGS,  ISl, 
32  Pac.  48S. 

13>,  Prejudicial  error — !■  Kraeral. — In 
prosecution  (or  obtaining  property  by  false 


and  (raudulent  pretenses,  whera  giving  of 
note  for  property  and  Its  content*  has  been 
distinctly  proved  by  witnesses,  .  without 
objection.  It  Is  In  evidence  l>efore  Jury;  and 
It  Is  prejudicial  error  for  court,  after  Jury 
have  retired,  and  returned  Into  court  asking 
if  such  note  Is  In  evidence  before  tbem.  to 
say  that  note  Is  not  In  evidence  before 
them.- People  ».  Maurltsen,  84  Cal.  S7.  39, 
24  Pac.    111. 

IM.  ProHcatloB— iBdlvldoal  and  Jolat 
aate. — The  pendency  of  prosecution  for 
obtaining  Individual  note  of  person  by  false 
pretenses  Is  no  obstacle  to  his  prosecution 

another  by  false  pretenses. — People  v.  Cum- 
mings,    lis  Cal.   1«9.   37S,   E5  Pac.   89B. 

1>1.     Sbmc — Pcraaa    partlnpa    eiimlalm^- 

The  offense  of  obtaining  property  under 
false  pretenses  is  committed  against  public, 
and  not  against  individual.  The  guilty 
party  Is  prosecuted  In  Interest  of  people  of 
state,  and  not  In  Interest  of  party  defrauded 
of  his  property.  There  Is  no  principle  of 
:utlng 


ninal  b 


othei 


n   Is 


1S3.'  RevleiT  apoa  appeal — Of  ■■■cicacy 
ot  evldeaea. — Circumstances  under  which 
suRlcIency  of  evidence  In  prosecution  tor 
obtaining  money  under  false  pretenses  may 

be  reviewed  upon  appeal  from  Judgment 
upon  bill  of  exceptions  relating  to  ruling 
denying  motion  to  Instruct  Jury  to  acquit. 
—People  V.  Ward,  14E  Cal.  718.  718,  79  Pac. 
4iS. 

133.  Whea  eoavtcHoB  I*  proper — Deeep- 
tlaa. — Deception,  deliberately  practiced  for 
purpose  of  gaining  an  unfair  advantage  of 
another.  Is  fraud.  Qoods  obtained  by  auch 
practice  are  obtslned  by  fraud.  One 
deprived  of  his  property  by  such  means  Is 
defrauded, — People  v.  WIeger,  100  Cal.  IGl. 
3Ge,   34  Pac.   828. 

134.  Sane — Obtalalag  draft  e>  prcteaae 
of  'credit."— In  prosecution  for  obtaining 
money  on  draft  by  statement  of  defendant 
pretending  that  he  had  funds  to  his  "credif 
with  nrm  on  which  draft  was  drawn,  and 
that  draft  would  be  honored,  when  he  knew 
that  he  had  no  credit  with  Arm.  and  that 
draft  could  not  ba  honored  or  paid,  is  suf- 
llcient  to  convict  defendant  of  charge. — 
People  V.  Wasservogle.  T7  Cal.  173,  174,  19 
Pac.  170. 

ISB.  Same — Sane — Term  ••eredtt"  iaipltea 
what^ — The  claim  that  "credit"  implies  only 
future  and  not  present  (act  can  not  be  sup- 
ported.— People  V.  Wasservogle,  77  Cal.  173, 
174.  19  Pac.  370. 

IS*.  SaHe— Obtalalac  aote  ud  Hort- 
Kage. — II  party  Induces  purchaser  of  not* 
and  mortgage  to  part  with  money  therefor 
by  false  and  fraudulent  representations, 
made  by  defendant  knowingly  and  design- 
edly, and  with  Intent  and  design  to  cheat 
and  defraud  such  purcliaser,  he  may  be  con- 
victed Ol  obtaining  money  under  falsa  pre- 
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Jryant,  IIS  Cal.   G9E,  ESS, 


thla  section, 

Ab   to    mot   belBff   nrcHoaiT   ta   allcire   tke 

fraudulently  represented  aa  tlrBt  lien,  see 
paragraphB  64.  G6,  this  note. 

«btalBlBK  sf  propcFir- — In  prosecution  for 
abtainlnfc  money  and  other  personal  prop- 
erty  by  false  pretenses,   defendant   can   not 

between  himself  and  party  defrauded  was 
obtained  from  latter  by  reason  of  (alas  pre- 
tenses; tliat  such  contract,  of  Itself,  was 
property:  that  property  described  in  Infor- 

virlue  of  terms  of  that  contract,  and  not 
by  reason  of  false  pretenses;  and  that.  Con- 
sequently, prosecution  should  have  been 
based  on  procurement  of  contract  by  false 
pretenses,  and  not  on  procuramant  of  prop- 
erty described  in  Information,  This  conten- 
tion Is  founded  on  ground  that  pretenses 
are  too  remote  from  obtainlnfc  of  property, 
but  great  preponderance  of  authority  is 
opposed  to  this  view,^People  *.  Martin,  102 
Cal.  5GS,   SET,   Sfi   Pac,  952. 

ISS.  SaHf— ProeBrlBK  tke  bIkbIbje  of  • 
note. — One  who.  by  prestldlKltatton.  or  jug- 
gling', and  by  false  and  fraudulent  repre- 
sentations and   pretenses,    procures  .another 

money,  may  properly  be  convicted  of  crime 
of  oblBlnlnK  property  by  false  pretenses, 
and  mere  carelessness  of  such  person  In 
signing  note  Is  not  material  element  In 
case. — People  v.  Skldmore,  123  Cal.  U1,  168. 
KE  Pac.  984. 

1>».  Wb*B  e*Bvletloa  nnst  be  levened. 
—In  prosecution  under  tbls  section,  where 
there  Is  wide  departure  from  necessary  cor- 
respondence between  allegata  and  probata, 
and  proofs  establish  another  offense,  sep- 
arate and  distinct  from  that  charKed.  a  con- 
viction must  be  reversed. — People  v.  Reed, 
TO  Cal.  E3S,  5S2,  11   Fac.  676. 

V.     INSTRUCTIONS  TO   JURY, 

IM.  Aa  to  bardra  el  9'oot. — Upon  the 
trial  of  an  Indictment  In  which  two  or 
more  false  pretenses  are  charged,  It  Is  not 
error  for  the  court  to  refuse  to  Instruct  aa 
to  the  burden  of  proof  as  to  one  particular 
false  pretense  or  representation  charged, 
where  It  appears  from  the  whole  of  the 
Instructions  given  that  the  Jury  could  not 
have  understood  otherwise  than  that  the 
burden  of  proof  was  on  the  prosecution  as 
to  all  the  false  pretenses  or  representattona 
charged  to  have  been  made.  In  the  absenee 
of  anything  In  the  case  making  It  Impera- 
tive to  give  auch  an  Instruction  as  to  any 
one  of  the  pretenses  or  representations 
charged, — People  v,  Qrleahelmer,  171  CaL  «4. 
167  Pac.  ESI. 

141.  In  a  prosecution  for  obtaining 
money  by  false  pretenses,   the  court  prop- 


erly Instructed  the  jury  that.  "The  burden 
is  upon  the  prosecution  to  prove  the  offense 
charged,  and  If  the  prosecution  fails  to 
prove  the  crime  of  larceny,  even  though 
the  evidence  may  tend  to  prove  some  other 
offense,  you  must  find  the  defendant  not 
guilty," — People  v.  Schenone,  19  Cal.  App. 
280.  135  Pac,  7ES. 

I4Z.  As  to  elementa  of  the  oCenae, — An 
Instruction  is  proper  which  tells  the  jury 
that  "to  constitute  the  offense  charged,  four 
things  must  concur  and  four  distinct  aver- 
ments must  be  proved:  (1)  There  must  be 
an  Intent  to  defraud;  (Z)  there  must  be 
actual  fraud  committed;  <3)  false  pretense 
must  be  used  for  the  purpose  of  perpetrat- 
ing the  fraud;  and  (4)  the  fraud  must  be 
accomplished  by  means  of  false  pretense 
made  use  of  for  the  purpose,  viz.,  they 
must  be  the  cause  which  Induced  the  owner 
to  part  with  his  property." — People  v. 
Rose.  —  Cal.  App.  — ,  1S3  Pac.  874, 

143.     Aa  ta  lareeBy  BBd  obtalalag  Baaey 

br    falae    pnlrBars,    dlstlBgaUMng In    a 

prosecution  for  grand  larceny,  where  the 
defendant  claimed  that  the  offense  was  that 

court  properly  Instructed  the  jury  that: 
"The     distinction     which     the     law     makes 


betw. 

title.      If.  ' 

complaining  witness,  being  deceived  by  the 
acts  or  representations  of  the  defendant, 
parts  not  only  with  the  possession  but  also 
with  the  title  to  his  property,  the  offense 
is  that  of  obtaining  money  by  false  pre- 
tenses; but  If  the  complaining  witness  only 
parted  with  the  poSEiesslon  of  hia  property. 
and  not  with  the  title,  the  offense  Is  lar- 
ceny."— People  V,  Schenone,  19  Cal.  App. 
280,    188   Pac   7BI. 

144.  AdvtalBg  to  aemalt— When  proper. 
— In  prosecution  for  obtaining  money  by 
false  pretenses,  it  Is  duty  of  court,  upon 
defendant's  request,  to  advise  jury  to 
acquit,  where  there  Is  no  substantial  evi- 
dence of  statements  made  by  defendant, 
aside  from  testimony  of  witnesses  as  to 
his  admlssiona.— People  v.  Ward.  US  Cal. 
7SB,    739,    7»   Pac.   448. 

145.  Brroaesiw  iDatneHoB — Aa  to  gea- 
erally. — Erroneous  Instruction  In  prosecu- 
tion for  obtaining  money  under  falae  pre- 
tenses.—People  T.  Olbbs,  »S  Cal.  (61.  662, 
St  Pac  680. 

14f.  Instructions  not  erroneous  In  pros- 
ecution (or  attempting  to  obtain  bounty 
on  squirrels  by  false  pretenses. — People  v. 
Howard,  ISE  Cal.  266,  272.  67  Pac,  148. 

147.  There  ts  no  error  In  the  giving  of 
Instructions. — People  v.  Bowman,  24  CaL 
App.  781,  142  Pac.   4SG. 

148.  Saaae— .PeriBltMag  Jary  i»  lad  vtr- 
Met  of  galltr  whea  based  on  proof  of  the 
falsity  of  any  of  the  pretenses  alleged, 
without  the  showing  o(  a  causal  connection 
of  such  false   pretense   with   the  obtaining 
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of  the  I 


ir  the  propert)'.  Is  harmlcB* 
t  further  and  fully  and  cor- 
rectly Inulructed  the  Jury  as  to  the  nature 
of  the  crime  of  false  pretensa,  elearl)r  aet- 
lln^  forth  the  essential  elements  of  the 
oflenBe,  and  the  jury  could  not  have  been 
mlBled. — People  t.  QrleBhelmer,  1T6  Cal.  44, 
le?   Pao.  B21. 

14».  Failnve  t*  taalrart  >■  to  aeeoB- 
pllee'a  tcMlBony  and  as  to  hov  the  Jury 
should  view  and  consider  It.  la  harmless 
error  where  (he  defendant  not  prejudiced 
thereby. — People  t.  Roae,  —  Cal.  App.  — , 
183   Pac.  ST4. 

ISO.     iBBtncttaa 


pros 


1  for  ( 


propcriy 


r  false  pretenses,  with  Intent  to  cheat 
and  defraud. — People  v.  Donaldson,  TO  Cal. 
IIB,   118,  11  Pac.  881. 

151.  It  Is  not  error  to  refuse  to  tnitruct 
the  Jury  In  such  a  prosecution  on  the  pre- 
Bumptlon  of  the  good  character  of  the 
defendant.  In  the  absence  of  any  testimony 
upon  such  subject. — People  v.  Pleshman,  S6 
Cal.  App.  TS8,  14S  Fac.  SOB. 

15Z.  Pmper  iBatnietloii  In  proiecutlon 
for  obtaining  property  under  (alae  pre- 
tensea,  with  Intent  to  cheat  and  defraud. 
—People  T.  Donaldson,  70  Cal.  110,  IIT,  11 
Fac.  ESI, 

m.  Tw*  or  BOre  falae  preteuea 
ekBrxed— Aa  to  prvot  ot  one  belBS  xaf- 
«clent.~Where  two  or  more  false  pretenses 
charBed,  the  court  may  Instruct  the  Jury 
that  they  may  convict  upon  the  proof  of 
anir  one  of  the  pretensea  charged,  where 
they  are  further  Instructed  that  In  order 
to  a  conviction  upon  any  one  of  the  charges 
the  Jury  must  And  beyond  a  reasonable 
doubt  that  the  particular  representation 
was  material  In  Inducing  the  prosecuting 
witness  to  part  with  his  money.— People  v. 
QrleBhelmer,   17t  Cal.    44,   IGT   Fac.   £21. 

VI.     VERDICT— PUNISHMENT. 

IH.  Verdict — Aa  to  what  (stallr  defect- 
ive— A  verdict  finding  "defendant  gullly  of 
obtaining  money  by  false  pretenses"  does 
not  find  him  guilty  of  any  crime.  Such 
verdict  Is  not  responsive  to  issue  before 
court.  No  one  can  tell  from  such  verdict 
how  much  money  defendant  obtained,  or 
what  he  did  to  obtain  lt.~People  v.  Small. 
1  Cal.  App.  120,  St3.  81  Pac.  ST,  8S. 

ISO.  Sane  —  Same  —  Ot  »obtaIuiBK  the 
■Uraatares,"  "bat  aot  wMb  lateat  la 
defraad." — A  verdict  In  a  prosecution  for 
>ution    and    delivery    o( 


!  by  r 


of  [ 


tenaes  which  flnda  the  defendant  Kullty  of 
"obtaining  the  signature"  of  the  defrauded 
party  to  the  note  under  false  prelenaes, 
"but  with  no  Intention  to  defraud"  him  "of 
the  amount."  ia  Insufficient  to  support  a 
Judgment  of  conviction, — People  v.  Bow- 
man,  Z4  Cal.  App.   TSl.   141  Fac.    43G. 

1B6.  Where,  however,  such  ■  verdict  Is 
not  accepted  by  the  court  and  the  Jury 
thereupon  deliver  another  verdict  proper  In 


form  which  they  had  agreed  upon  at  the 
same  time  as  the  former  verdict,  the  latter 
Is  BUfMcient  to  support  the  Judgment, — Peo- 
ple V,  Bowman,  34  Cal.  App.  7B1,  I4t  Fac 
49G. 

IbTi  Saaie— Aaioaat  or  value  aeed  aat 
be  roaad.— Verdict  not  substantially  de- 
fective, in  not  finding  amount  of  money 
obtained  by  defendant  from  fraud  prac- 
defraudlng  another 


t    ot    I 


by   1 


L       of      t 


false 


rep  res 


1E8.  Verdict  flndlng  defendant  guilty  as 
charged,  and  further  finding  that  property 
obtained  was  to  the  amount  of  two  hundred 
dollars.  Is  not  Invalid  by  reason  of  portion 
finding  the  amount  paid,  such  being  sur- 
pl  usage.— People  v.  HInes,  6  Cal.  App.  122. 
89  Fac.  SE8.  859. 

159.  In  prosecution  for  obtaining  money 
under  false  pretenses,  proof  of  the  receipt 
of  a  sum  in  excess  of  150.00  by  such  means 
should  support  a  verdict  of  guilty,  and  auch 
verdict  will  be  upheld  where  the  charge 
was  obtaining  (1,000.00  and  the  proof 
showed  the  obtaining  of  about  1500.00. — 
People  V.  Oaborn,  13  Cal.  App.  14S,  IGi,  104 
Pao.  OI. 

ISO.  In  a  prosecution  under  this  section 
It  Is  suHlclent  for  the  Jury  to  find  that  the 
defendant  waa  guilty  as  charged  in  the 
informallon,  and  a  statement  In  the  verdict 
concernlnir  the  value  of  the  property  IB  an 
Immaterial  addition. — People  v,  Keach,  *8 
Cal.  App.  194,  151  Fac.  T47. 

161.        Same — Graad      laroeay      by      traad. 

nhea.— A  verdict  of  guilty  of  the  offense 
here  described  is  supported  by  evidence 
showing  that  defendant,  by  means  ot  fraud 


e  the  p 


icutlni 


,  with 
steal 


|14G  for  worthlesB  tllmB.  with  ii 
the  same  and  divide  with  such  co-consplr- 
ator.— People  v.  Harold.  IT  Cal.  App.  4», 
119  Pac.  949. 

183.  PuaUhmeal — CoaHtractloa  of  see- 
tloa. — The  legislature  did  not  Intend,  by 
thiH  section,  to  make  It  possible  to  Impose 
penalty  of  life  Imprisonment  for  misde- 
meanor such  as  Is  herein  defined,  or  any 
other. — Ex  parte  Neustadt,  82  Cal.  2TS,  23 
Pac.  121. 

IM,  Same— Piae  aad  amoaat — No  alter- 
aatlve. — The  offense  named  In  this  section 
Is  punishable  by  imprisonment  in  county 
Jail  not  exceeding  one  year  and  by  tine  not 
exceeding  three  times  value  of  the  property. 


alter 


ativi 


It  I 


tim 


value  of  property.  It  may  be  more  than  one 
thousand  dollars. — Ex  parte  Neustadt,  83 
Cal.   !TJ,  875,  23  Pac.   124. 

1<M,  Samp  —  NOB-impriaoameat  tor  aaa.. 
rarmeat  «t  Aae. — In  prosecution  tor  obtain- 
ing money  by  false  pretenses,  where  defend- 
ant Is  fined  in  twica  the  value  of  properly 
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tie   was  found  guilty  ot  obtalnlnK.   he  can  under  this  section,  would  tiave  constituted 

not  be  Imprisoned  for  non-payment  of  flne,  crime  of  erand  larceny,  ofFense  ot  obtaining' 

and  to  that  extent  Judgment  must  be  modi-  It  under  false  pretenses  la  punishable,  Under 

fled. — People  v.   Hamberg,    H    Cal.    468,    4T5,  this     section,     by     Imprisonment     In     state 

24   Pac.   898.  prison,   as  In    case   of   grand    larceny   under 

1«S.     Same — Pnalahable   ■■   !■   (*■>!   lar-  II487,   4g».  ante. — People  v.   Wynn,  140  Cal. 

eeny. — If    theft    of    money,    In    prosecution  BBl,   ttt.  74   Pac.  144. 

§  532a.  OIVINO  LOT  WITH  TICKET  FBOHIBXTED.  Any  person,  firm, 
corporation  or  copartnership  who  knowingly  and  designedly  offers  or  gives 
with  winning  numbers  at  any  drawing  of  numbers  or  with  tickets  of  admission 
to  places  of  public  assemblage,  any  lot  or  parcel  of  real  property  and  charges 
or  collects  fees  in  connection  with  the  transfer  thereof,  is  guilty  of  *a  misde- 
meanor. 

History:    Enacted  ApHl  23,  1913,  StaU.  and  Amdta.  1913,  p.  74.     In 
effect  AnsuBt  10,  1913. 

Note:    Another  section  numbered  S3Za  was  approved  May  ZS,  1913, 
given  below  as  i  G3Za[2]. 

§632a,  [2]  MARINO  FALSE  STATEMENT  OF  FINANCIAL  CONDI- 
TION,    Any  person— 

1.  Who  shall  knowingly  make  or  cause  to  be  made,  either  directly  or  indi- 
rectly, or  through  any  agency  whatsoever,  any  false  statement  in  writing, 
with  intent  that  it  shall  be  relied  upon,  respecting  the  financial  condition,  or 
means  or  ability  to  pay,  of  himself,  or  any  other  person,  firm,  or  corporation, 
in  whom  he  is  interested,  or  for  whom  he  is  acting,  for  the  purpose  of  procur- 
ing in  any  form  whatsoever,  either  tlie  delivery  of  personal  property,  the  pay- 
ment of  cash,  the  making  of  a  loan  or  credit,  the  extension  of  a  credit,  the 
execution  of  a  contract  of  guaranty  or  suretyship,  the  discount  of  an  account 
receivable,  or  the  making,  acceptance,  discount,  sale  or  indorsement  .of  a  bill 
of  exchange,  or  promissory  note,  for  the  benefit  of  either  himself  or  of  such 
person,  firm  or  corporation;  or 

2.  [Benefiting  hy  false  atat«ment,]  Who  knowing  that  a  false  statement  in 
writing  has  been  made,  respecting  the  financial  condition  or  means  or  ability 
to  pay,  of  himself,  or  such  person,  firm  or  corporation  in  which  he  is  interested, 
or  for  whom  he  is  acting,  procures,  upon  the  faith  thereof,  for  the  benefit  either 
of  himself,  or  of  such  person,  iirm  or  corporation,  either  or  any  of  the  things  of 
benefit  mentioned  in  the  first  subdivision  of  this  section;  or 

3.  [EeafBnning  false  statement]  Who  knowing  that  a  statement  in  writing 
has  been  made,  respecting  the  financial  condition  or  means  or  ability  to  pay 
of  himself  or  such  person,  firm  or  corporation,  in  which  he  is  interested,  or  for 
whom  he  is  acting,  represents  on  a  later  day  in  writing  that  such  statement 
theretofore  made,  if  then  again  made  on  said  day,  would  be  then  true,  when 
in  fact,  said  statement  if  then  made  would  be  false,  and  procures  upon  the 
faith  thereof,  for  the  benefit  either  of  himself  or  of  such  person,  firm  or  corpo- 
ration either  or  any  of  the  things  of  benefit  mentioned  in  the  first  subdivision 

■  of  this  section ;  '[Penalty.]  shall  be  guilty  of  a  misdemeanor,  punishable  by  a 

fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 

jail  for  not  more  than  six  months,  or  by  both  such  fine  and  imprisonment. 

History:     Enacted   May   2S.   1913.   Stata.   and   Amdts.    1913,   p.   437; 

amendment  approved  April  30,   1919,   Stats,   aTd   Amats.   1919.  p.   277. 

Note:    Another  section  632a  was  approved   April  23,   1913,   given 
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§633.  SELLINQ  LAlfD  TWIOE.  Every  person  vho,  after  once  selling, 
bartering,  or  disposing  of  any  tract  of  land  or  town  lot,  or  after  exeeutiag  any 
bond  or  agreement  for  the  sale  of  any  land  or  town  lot,  again  wilfully  and 
with  intent  to  defraud  previous  or  subsequent  purchasers,  sells,  barters,  or 
disposes  of  the  same  tract  of  land  or  town  lot,  or  any  part  thereof,  or  wilfully 
and  with  intent  to  defraud  previous  or  subsequent  purchasers,  executes  any 
bond  Or  agreement  to  sell,  barter,  or  dispose  of  the  same  land  or  lot,  or  any 
part  thereof,  to  any  other  person  for  a  valuable  consideration,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  ten  years. 

i  132   Criminal 


SELLINQ  LAND  TWICE. 

1.  Commieaioners '  note. 

2.  Construction    of    section — ConveTance    for 

good  but  not  Tatuable' consideration. 

3.  Same — Giving  mortgage. 

4.  Same — Giving  option. 

5.  Same — Second  sale  not  fraudulent,  when. 

6.  Essentials  neeessar;  to  conviction — In  gea- 

7.  Indictment  or  information — Demurrer. 

8.  Same — Must  be  filed  nithin  what  time. 

I.  ComnliH ■•■««'  motr  says:  "This  aec- 
tion  Is  rounded  on  section  1S2  of  the  Crimes 
and  FunlBhmenl  Act  of  ISEO.  The  words 
'knowlnsly  and  fraudulently'  are  stricken 
out.  and  the  phrase,  "wilfully,  and  with 
Intent  to  defraud  previous  or  aubsequenC 
purchaaors,'  Inserted  in  lieu  thereof.  Sec- 
tion 133  was  evidently  Intended  to  embody 
the  provisions  of  the  statute  of  !7  Ellz.  c.  *, 
which  made  It  a  criminal  orfense  for  any 
person  to  seH  or  convey  land  or  the  like 
with    intent    to   delraud    previous    or   subse- 


quer 


pure 


theory  that  either  of  the  purchase 
be  defrauded  by  the  second  sale.  The 
atltutlon  of  the  word  'fraudulently-  foi 
precise  words  of  the  English  statute,  w 
are  here  restored  to  the  section,  rend 
section  132  obscure,  and  made  it  uncn 
as  to  whether  fraud  necessary  to  const 
the  offenae  must  move  afcalnst  prevlou 
subsequent  purchasers,  whilst,  If  dlr< 
asalnst  either,  the  case  fell  within  the 
chief  the  statute  Intended  to  Kuard  a 


Thia 


of    I 


I    132    1 


cen   T.   Vieto 

r.  Power   ft   Min.    Co..   M   Cal. 

App.  £04,  lEfl 

Pac,  1009, 

a.    Bam*—. 

offense,    unde 

r   this   section,   to   K<ve   mort- 

Base    upon    1 

and    which    has    already    been 

conveyed     to 

another.— People    v.    Coi,     *B 

Cai.   3ii.   344. 

4,      Sam* — GiTlBS   ovtloa. — Where    a    ver 
dor   has   given   an   option   on    land.    It   la    n 

crime,  under  (his  section,  for  him  to  cor 
tract  to  sell  same  land  to  another,  free  c 
encumbrances,  where  he  agrees  to  settl 
option. — LuchettI  v.  Frost,  6  Cal.  Unrep.  7S; 
65  Pac.  969,  070. 


a.     Sam 


-Srcond 


when,— W  her 

is  prosecuted,  under  this  section,  for  selling 
land  twice,  and  second  sale  is  made  to  par- 
ties at  their  request,  but  with  full  knowl- 
edKe  of  all  tacts,  second  sale  Is  not  frandu- 
tent.— People  v,  Oarnett.  35  Cal.  4T0,  4TG.  >5 
Am.  Dec,  125, 

In  Kenenl. — To  justify  conviction  ot  offense 
denned  in  Ihle  section.  It  must  be  stated  In 

Indictment  and  proved  at  trial:  (1)  The 
tirsc  and  second  sales  or  disposition  ot  land: 
(2)  that  second  sale,  or  disposition,  was 
for  valuable  consideration  and  made  fraud- 
ulently; that  is,  with  Intent  to  defraud 
first  or  second   purchaser, — People  v. 


35   Cal,    470,   475, 


.   Dec. 


already  been  the  subject  of  Judicial  e 
vallon  In  this  state.  People  t.  Qarnett.  35 
Cal.  4T0,  95  Am.  Dec,  12G.  And  !t  has  been 
held.  Chief  Justice  Rhodes  eTpresalng  no 
opinion,  that  the  section  must  receive  the 
name  Interpretation  that  the  English 
statute  stated;  therefore.  It  was  manifestly 
proper  that  the  language  of  the  latter 
statute   should    ba   restored." 

X.  CoBitrDctlaB  at  aeellon — Convey  an  ee 
fnr  KDod  bnl  Bat  valBablc  eoBBMerBlloB, — 
Where  ore  has  conveyed  land  for  a  good 
but  not  a  valuable  consideration  to  his  wife 
and  afterwards  conveys  It  lo  another  he  Is 
gultty  of  a  violation  of  this  section.— Pur- 


upon    face   thereof   I 


,   H   Pac.    eSG. 


Km  la  by-blddlBs  and  "vbOIbk"  belHir  a 
■■d  upoB  VDPelia>en>,  see  Kerr's  Cyc.  Civ. 
de.  id  Kd.,  section  1797,  and  note.    - 
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§634.  MAttitnen  PZBSON  SELLZNO  LANDS  UNDEB  FALSE  BEPKE- 
8ENTATI0NS.  Every  married  person  who  falsely  and  fraudulently  repre- 
eents  himself  or  herself  as  competent  to  sell  or  mortgage  any  real  estate,  to  the 
validity  of  which  sale  or  mortgage  the  assent  or  concurrence  of  his  wife  or  her 
husband  is  necessary,  and  under  such  representations  wilfully  conveys  or 
mortgages  the  same,  is  guilty  of  felony. 

HiBtory:    Knacted  February  14,  1S72. 

§  B36.  MOOE  AUOTION.  Every  person  who  obtains  any  money  or  prop- 
erty from  another,  or  obtains  the  signature  of  another  to  any  written  instru- 
ment, the  false  making  of  which  would  be  forgery,  by  means  of  any  false  or 
fraudulent  sale  of  property  or  pretended  property,  by  auction,  or  by  any  of 
the  practices  known  as  mock  auctions,  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  three  years,  or  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment;  and,  in  addition  thereto,  forfeits  any  license  he  may  hold  as 
auctioneer,  and  is  forever  disqualified  from  receiving  a  license  to  act  as 
auctioneer  within  this  state. 

History:     Enacted  Febmary  14,   1S72. 

§536.  CONSIGNEES,  ETC.,  FALSE  STATEMENTS  BY  CONCEBNING 
PRICE  OF  CONSIGNMENT,  HISDEMEANOB.  Every  commission  merchant, 
broker,  agent,  factor,  or  consignee,  who  shall  wilfully  and  corruptly  make,  or 
cause  to  be  made,  to  the  principal  or  consignor  of  such  commission  nierchant, 
agent,  broker,  factor,  or  consignee,  a  false  statement  as  to  the  price  obtaine.l 
for  any  property  consigned  or  entrusted  for  sale,  or  as  to  the  quality  or  quan- 
tity of  any  property  so  consigned  or  entrusted,  or  as  to  any  expenditures  made 
in  connection  therewith,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof,  shall  be  punished  by  fine  not  exceeding  five  hundred  dollars 
and  not  less  than  two  hundred  dollars,  or  by  imprisonment  in  the  county  jail 
not  exceeding  six  months  and  not  less  than  ten  days,  or  by  both  such  fine  and 
imprisonment. 


FALSE  STATEMENTS  BT  BROKER,  ETC.  be  aUeged  or  proved,   aa   the   law   Imputes 

1.  CoDStruction  ot  Beetion.  **'«  »'^'   knowingly    done   waa   with   a   crlm- 

„..,..         .  Inal  Intent.— People  v.  Phllllp«.  87  Cal.  App. 

E.3.  Indictment.  ^oj^  uo  P^^  ,,5 

4,5.  Eridence.  ,      Where     the     Intent     IB     not    made    an 

1.  Ccutraetlak  of  BeetUm. — Thli  aectlon  afflrmatlve  element  ol  the  olTenae.  the  law 
prescribes  that  one  seUlnE  mortsagBd  prop-  Interprets  that  the  act  knowtngrly  done  was 
erty  without  the  prescribed  notice  Is  guilty  of  a  criminal  Intent  and  It  need  not  be 
of  larceny  and  "Is  punished  accord! ng-ly."  allesed  or  proven,  and  an  instructloa  to 
The  crime  therefore  Is  either  grand  or  petit  that  efTect  Is  In  accordance  with  the  law. 
larceny,  dependent  upon  the  kind  or  value  — People  v.  PhllllpB,  10  Cal.  App.  tl.  lET 
of   the   property    Uhen.— People   v.    Phillips,  Pac.  1003. 

30  Cal.   App.  SI,   167  Pac.  1003.  4.     K-riittmet.—ln    a   prosecution    (or   sell- 

2.  iHdfetMent. — In  a  prosecution  for  sell-  tng'  mortKased  personal  property  without 
Ing  mortgaged  personal  property  without  Informing  the  mortgagee  of  the  sale  or  the 
Informing  the  mortgagee  of  the  sale  or  tha  Intended  purchaser  of  the  mortgage  It  is 
Intended  purchaser  of  the  mortgage,  the  prejudicial  error  to  admit  evidence  showing 
Intent  with  which  the  act  was  done,  not  the  sale  by  the  defendant  of  prupcrtv 
being  an  element  of  the   offense,  need   not  Included  In  other  mortgages   than   that  set 
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forth   In   th«   Information,   for   the   purpose  the  sale  and  the  purchaser  of  the  mortKaES. 

of  proving:   the   Intent   with   which   the  act  the   mere   fact   that    the   mongaBed   cattle 

complained   of    was   committed. — People   v.  coQld  not  be  found  on  the  defendant's  ranch 

Phillips,  87  Cal.  App,  409,  ISO  Pac.  7B.  waa  not  of  Itself  evidence  of  sale  to  anyone. 

S.     In  a  prosecution  tor  selllnB  mortKa~ed  — People  v.  Phillips,   17  CaL  App.   409,   1(0 

cattle  without  Informing-  the  mortsagee  of  Pac.  T5. 

§536a.  DUTIES  OF  COMMISSION  MEBOHAHTS,  BROKERS,  FACTORS 
AND  CONSIGNEES.  It  is  hereby  made  the  duty  of  every  commission  mer- 
chant, broker,  factor,  or  consignee,  to  whom  any  property  is  consigned  or 
entrusted  for  sale,  to  miike,  when  accounting  therefor  or  subsequently,  upon 
the  written  demand  of  his  principal  or  consignor,  a  true  written  statement 
setting  for  the  name  and  address  of  the  person  or  persons  to  whom  a  sale  of 
the  said  property,  or  any  portion  thereof,  was  made,  the  quantity  so  sold  to 
each  purchaser,  and  the  respeirtive  prices  obtained  therefor;  provided,  how- 
ever, that  unless  separate  written  demand  shall  be  made  as  to  each  consign- 
ment or  shipment  regarding  which  said  statement  is  desired,  prior  to  sale,  it 
shall  be  sufficient  to  set  forth  in  said  statement  only  so  many  of  said  matters 
above  enumerated  as  said  commission  merchant,  broker,  factor,  or  consignee 
may  be  able  to  obtain  from  the  books  of  account  kept  by  him;  and  that  said 
statement  shall  not  he  required  in  case  of  cash  sales  where  the  amount  of  the 
transaction  is  less  than  fifty  dollars.  Any  person  violating  the  provisions  of 
this  section  is  guilty  of  a  misdemeanor. 

History:    Enacted  April  22,  1909,  SUts.  tmd  Arndts.  1909,  p.  1081. 

§  537.    DEFRAUDIHa  INNS,  LODGING-  OR  B0ARDIN0-H01TSES,  ETC. 

Any  person  who  obtains  any  food  or  accommodation  at  an  hotel,  inn,  restau- 
rant, boarding  house,  lodging  house,  or  furnished  apartment  house  without 
paying  therefor,  with  intent  to  defraud  the  proprietor  or  manager  thereof,  or 
who  obtains  credit  at  an  hotel,  inn,  restaurant,  boarding  house,  lodging  house, 
01'  furnished  apartment  house  by  the  use  of  any  false  pretense,  or  who,  after 
obtaining  credit,  food  or  accommodation  at  an  hotel,  inn,  restaurant,  boarding 
house,  lodging  house,  or  furnished  apartment  house  absconds  or  surreptitiously 
removes  his  baggage  therefrom  without  paying  for  his  food  or  accommodation 
is  guilty  of  a  misdemeanor. 

History;  Enacted  February  25,  1889,  and  numbered  S  637H,  Stats, 
and  AmdtB.  1'889,  p.  35;  amended  by  Code  Commlaslon,  Act  March  16, 
1901,  Htata.  and  Amdts.  1900-1.  p.  4G7,  act  held  unconatitational,  see 
history,  ;  171a,  ante;  amendment  re-enacted  February  12.  1903,  StatB. 
and  Amdts.  1903.  p.  22;  amendmeat  approved  April  30,  1919,  Stats,  and 
Amdts.  1919,  p.  240. 

Editorial  Note:  By  act  of  March  9,  1893,  i  GST  was  inadverteatly 
amended  so  as  to  make  It  provide  that  every  person  removing  mort- 
gaged property  with  Intent  to  defraud  the  mortgagee,  etc..  is  guilty  ot 
larceny  (Stats,  and  Amdts.  1893.  p.  119).  This  amendment  was  re- 
pealed March  21,  1905,  Stats,  and  Amdts.  1905,  p.  685.  This  provision 
was  incorporated  In  S  538  by  amendment  ot  March  21,  1905,  Stata.  and 
Amdts.  1905.  p.  GS6. 

1.    CobfIbIbI — Saaclener   '*■ — Complaint 
which   states   facta   suRlclent   to   constitute 

1.  Complaint— Suflicicncy  of.  offense,  as  defined   in  this   Beetlon,   wUl  be 

2.  Constilutionalitv,  sudlclent  upon  habeas  corpus,  notwlth- 
S,4.  Construction  of  section.  standing  It  contains  other  and   Insufficient 

e,  SeclluB  aot  repculed.  alleBatlons   as   to   obtaining   credit   by   use 
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II    provides    Inter    alia    that    "any    peraon 
who    obtains    any    lood    or   aceommodalion 

3.  CoutltHtlaBBlltT.— ThlB  »eotlon  held  »'  "  hotel.  Inn,  restaurant,  boarding- house 
not  unconatilutlonal  In  Ei  parte  Williams.  or  lodglnK-houBe  without  paying  therefor. 
lai  Cal.  IZS,  3»»,  63  P»c.  106;  In  re  Avdalaa  *""i  Intent  to  defraud  the  proprietor  or 
10    Cal.    App.    SOT,   BIS,    102    Pac.    S7*.  manager   thereof,   may   be   punishable."   etc. 

„  The  use  of  the  words  '"heeper  of  a  board- 

».     Ca-.trDctt»  .t  i.eetlo-.— This  section  j^      n^yag,,  mstead  of  proprietor  or  manaRer 

contemplate,  three  Classes  of  offenders  who  ^«,    ^^^    invalidate    I    complaint    nor    de- 

«re    amenaoie    to    its   provisions      u)    Jnose  ^^  Jurisdiction,  for  the  word 

who  obtain  food  or  accommodation  at  such  Z■^^     p     "    1       br  ad    enough    to    Include    the 

resort   Without  paying  therefor,  with  Intent  -proprietor"      or      -manager"      or 

to    defraud;     (3)     those    who    obtain    credit  .,„„.„„... j:i„%^  Avdalaa.    10    Cal.   App.   507. 
thereat    by    employment   of   any    false    pre- 
tenses;    (3)  those  who.  after  obtaining  such 

credit  or  accommodation,  abscond  and  sur-  5.     Bretla>    Hot    rrpralrd. — Act    of    March 

reptitlously   renf^ovs   their   baggage   without  1.  18S9.  adding  new  section   to  Penal   Code. 

paying    their   scores.  —  Ei    parte    WIlllBms.  to  be  known  as  section  537.  did  not  repeal 

121   Cal.   sag.   330,    GS  Fac.    700.  this  section.— Ex  parte  Ruffln.  119   Cal.   437, 

4.  This    section    Is    valid    and    the    court  *S8,  61  Fac.  SB 2. 
will   take  Judicial   notice   of   Its   provision. 

§637a.  FRAUDULENT  BEOISTRATION  OF  OATTLE.  Every  peraoji 
who  by  any  false  or  fraudulent  pretense  obtains  from  any  club,  association, 
society,  or  company,  organized  for  the  purpose  of  improving  the  breed  of  cattle, 
horses,  sheep,  swine,  or  other  domestic  animals,  a  certificate  of  registration  of 
any  animal  in  the  herd  register,  or  any  other  register  of  any  such  club,  associa- 
tion, society,  or  company,  or  a  transfer  of  any  such  registration,  and  any  per- 
son who,  for  a  valuable  consideration,  gives  a  false  pedigree  of  any  animal, 
with  intentto  mislead,  is  guilty  of  a  misdemeanor. 

Hiatory:  Enacted  Februaiy  25.  18S9,  and  numbered  i  EST^.  State, 
and  Amdta.  1S89,  [t.  3G:  amended  by  Code  CommisBlon.  Act  March  16, 
1901.  Stats,  and  Amdts.  ISDO-l.  p.  467,  act  held  unconHtltutlonal.  see 
history,  9  G,  ante;  amendment  re-enacted  March  21,  1905,  and  section 
renumbered  f  G37a.  Stata.  and  Amdts.  1905,  p.  6S6. 

§537b.  DEFBAUDINQ  OWNERS  OF  LIVER7  STABLES.  Any  person 
who  obtains  any  livery  hire  or  other  accommodation  at  any  livery  or  feci 
stable,  kept  for  profit,  in  this  state,  without  paying  therefor,  with  intent  to 
defraud  the  proprietor  or  manager  thereof;  or  who  obtains  credit  at  any  such 
livery  or  feed  stable  by  the  use  of  any  false  pretense ;  or  who  after  obtaining  a 
horse,  vehicle,  or  other  property  at  such  livery  or  feed  stable,  wilfully  or  mali- 
ciously abuses  the  same  by  beating,  goading,  overdriving  or  other  wilful  or 
malicious  conduct,  or  who  after  obtaining  such  horse,  vehicle,  or  other  prop- 
erty, shall,  with  intent  to  defraud  the  owner,  manager  or  proprietor  of  such 
livery  or  feed  stable,  keep  the  same  for  a  longer  period,  or  take  the  same  to 
a-  greater  distance  than  contracted  for ;  or  allow  a  feed  bill  or  other  charges  to 
accumulate  against  such  property,  without  paying  therefor;  or  abandon  or 
leave  the  same,  is  guilty  of  a  misdemeanor. 

History:     Enacted  March  16,    1903,  and  numbered   !G37%,   Stats. 

and  Amdts.  1903,  p.  IGT;   amended  March  21,  1905,  and  renumbered 

i  S3Tb,  Stats,  and  AmdU.  1906,  p.  6S5. 

§  fi37c.  LIVERY  STABLE  OWNER,  ETC.,  BECEIVINa  PROPERTY  TO 
BE  KEPT,  ETC.,  KNOWINaLT  USING  OR  PERMITTINO  USE  OF  BT 
ANOTHER,  A  MISDEMEANOR.  Every  ovraer,  manager,  proprietor,  or  other 
person,  having  the  management,  charge  or  control  of  any  livery  stable,  feed  or 
boarding  stable,  and  every  person  pasturing  stock,  who  shall  receive  and  take 
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into  hia  possession,  charge,  care  or  control,  any  horse,  mare,  or  other  animal, 
or  any  buggy  or  other  vehicle,  belonging  to  any  other  person,  to  be  by  him 
kept,  fed,  or  eared  for,  and  who,  while  said  horse,  mare  or  other  animal  or 
buggy  or  other  vehicle,,  is  thus  in  his  possession,  charge,  care  or  under  his 
control,  as  aforesaid,  shall  drive,  ride  or  use,  or  knowingly  permit  or  allow 
any  person  other  than  the  owner  or  other  person  entitled  so  to  do,  to  drive, 
ride,  or  otherwise  use  the  same,  without  the  consent  or  permission  of  the 
owner  thereof,  or  other  person  charged  with  the  care,  control  or  possession  of 
Bueh  property,  shall  be  guilty  of  a  misdemeanor. 

History:     Enacted  March  10.  1909.  SUts.  and  Amdta.  1909,  p.  277. 

8637d.  BXMOVma  AUTOMOBILX  SUBJECT  TO  LIEK,  A  MISDE- 
MEANOR. Any  person  who  surreptitiously  or  by  false  pretenses  obtains  or 
removes  from  any  garage  or  repair  shop  any  automobile  or  other  personal 
property  upon  which  the  proprietor  or  manager  thereof  would  be  entitled  to 
a  lien,  pursuant  to  the  provisions  of  section  three  thousand  fifty-one  of  the 
Civil  Code,  is  guilty  of  a  misdemeanor. 

History:  Bnactment  approved  Maj  7,  1917,  State,  and  Amdta.  1917, 
p.  291.    In  ofrect  July  27.  1917. 

§638.  REMOVINO  MOBTOAOED  PEESOHAL  PBOPEBTT.  FUBTHXR 
ENCUBIBRANOE  OB  SALE.  Every  person  who,  after  mortgaging  any  of 
the  property  mentioned  in  section  two  thousand  nine  hundred  and  fifty-five 
of  the  Civil  Code,  excepting  locomotives,  engines,  rolling  stock  of  a  railroad, 
steamboat  machinery  in  actual  use,  and  vessels,  during  the  existence  of  such 
mortgage,  with  intent  to  defraud  the  mortgagee,  his  representatives  or  ^.ssigns, 
takes,  drives,  carries  away,  or  otherwise  removes  or  permits  the  taking,  driv- 
ing, or  carrying  away,  or  other  removal  of  the  mortgaged  property,  or  any 
part  thereof,  from  the  county  where  it  was  situate  when  mortgaged,  without 
the  written  consent  of  the  mortgagee,  or  who  sells,  transfers,  or  in  any  manner 
further  encumbers  the  said  mortgaged  property,  or  any  part  thereof,  or  causes 
the  same  to  be  sold,  transferred,  or  further  encumbered,  is  guilty  of  larceny, 
and  is  punishable  accordingly;  unless  at  or  before  the  time  of  making  such 
sale,  transfer,  or  encumbrance,  such  mortgager  informs  the  person  to  whom 
such  sale,  transfer,  or  encumbrance  is  made,  of  the  existence  of  the  prior  mort- 
gage, and  also  informs  the  prior  mortgagee  of  the  intended  sale,  transfer,  or 
encumbrance,  in  writing,  by  giving  the  name  and  place  of  residence  of  tke 
party  to  whom  the  sale,  transfer,  or  encumbrance  is  to  be  made. 

History:  BJnacted  March  9,  1S93.  and  Dnmbered  tS37:  atnended 
by  Code  CommlsBlou.  Act  March  16.  1901,  Stats,  and  Amdta.  1900-1, 
p.  466:  amendmeat  re-enacted  March  21,  1906,  Stats,  and  Amdte. 
1905,   p.  686. 

Editorial  Note:  The  Act  of  March  9,  1S93,  Stats,  and  Amdta.  1893,  p. 
120.  was  Incorporated  with  S  537  of  Act  March  9.  1S93  (State,  and 
AmdtG.  1S93.  p.  119),  and  the  sections  aa  thus  combined  and  amended 
numbered  E  53S. 

4.  Same — Ab  to  rcquirementB  on  part  o( 

,„..,.  6.  Same — MortcAKe      "for     aceommoda- 

1.  Commisgioncr  9  note.  ,.       ,,  _■/,'■" n 

tion,      witnin  aectton. 

2.  ConstniirtioD  of  section— Aa  to  purpose.  8_  Defenap — Siihspqiient  payment  of  mort- 

3.  Same — Aa  to  iep«aL  ffBge,  not  a. 
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REMOVAI.  OB-  MORTGAGBD  PBBSONAL  PROPBRTIT. 


T.  Intent — Not  an  element  in  offense.  uied  In  aom*  bualn 

8.  Indictment   or   information— Charging      "*^"^ °'    '"'^^t.' 
eale — "Intent     to     defraud,"     not      -•'■"*—'    '""" 
neceeaary,  when. 
8.  Same — Same — "Intent  to  defiaud"— 

Apply  to  what. 
10.  Same — Same — Same — Surplueage  when. 
II,  12.  Same— Snfficiency  of. 

13.  Evidence — Claim    mortgage 
eommodation"  —  Ciosa- 
of  accused. 
U.  Same  —  Mortgagee   may  identify   ani- 
mals sold. 
IS,  16.  Same — Objeetiona     to     properly     sus- 

17.  Same — Of  payment  of   mortgage  sub- 
sequently, inadmissible. 
18,19.  Instructions  to  jury— -Befusal  to  give 
requested  proper. 

I,  CaHHluloHer'B  Bote  says:  "This  sac- 
tton  consists  of  the  matter  now  In  section 
54SH.     The  chanKe  Is  made   by  placlnK   Che 

By  some  Inadvertence  the  legtilature  placed 


ind   the 

;  the  proTlslons  of 
the  Fenal  Cods  than  Is  the  maker  of  any 
other  chattel  mortEag'e. — People  v.  Iden,  34 
Cal.  App.  127,  113  Pac  IIT. 


-Paymt 

:nt  ot 

the  mortgage 

conetltute   any    defense 

to   thi 

a    prosecution. 

— Feo[kle  V.  Iden. 

11  Cal. 

App. 

6S7.  14S  Pac. 

IIT. 

T.     t-teiit— Net 

•■    el< 

That  part  of  sect 

Ion  EIS 

of  tt 

le  Penal  Code 

the   sel 

Ung 

of    mortgaEed 

personal  property 

does  r 

lOt  make  the  Intent 

with  which   the  a 

ct  was 

done 

an   Indlspen- 

■able  element  of  the  offense;  and  "when  the 
Intent  Is  not  made  an  afflrmatlve  element 
of  a  crime,  the  law  Imputes  that  the  act 
knowlng-ly  dona  was  with  criminal  Intent, 
and  It  need  not  be  allesed  nor  proved." — 
People  V.   Iden.   ti  Cal.   App.   IST.   141  Fac 


3.     CsBstruelloB    af    ■cetlBB—Aa    i 

noBe The    purpose    of    this    sectloi 

protect  both  the  mortsagee  of  p 
property  and  subsequent  purchaeers 
ferees,  and  encumbrancers.— Peo 
Wolfrom,  16  Cal.  App.  7S4,  IIB  Pac. 
S.     Sane— Aa      to      repaal.— The 


(■eotlon    B3T   of   the    Ppnal 

Code,  and   to  a 

a    new    section    t1 

designated   as   sec 

removal,    sale,    or 

subseq 

uent    encumbrar 

of  mortsaKCd  ch; 

>pealed  (he  act 

March   10.    18ST,    e 

:n  tilled 

new  section  to  th. 

E  Penal 

Code,  to  be  kno- 

aa  section   537."    i 

erty  mortBaBed,— 

-E^   par 

te   Ruflin,   119   C 

487,    48S,    Bl    Pac. 

8GZ. 

seller — Section  B38  of  the  Penal  C 
dellnlnB  the  offenae  fn  question,  reqi 
that  [n  makinB  a  sale  of  morlKased  c 
tels  the  mortBager  must,  at  or  before  r 
Ing  the  sale,  Inform  the  prior  mortsi 
name  and  plat 


B.     ladlfjtlBCBt   ar    Infoma 
sale— "laleat    to    trtraat,-     aot    neceiaar 

wkea, — Where  the  act  complained  of  relate 
to  the  sale,  etc.,  of  mortgaBed  property,  an 
not  Its  removal  under' the  (Irst  part  ot  Ch 
section,  the  QlleBatlon  Is  sufficient  eve 
though  the  words  "Inlent  to  defraud"  ar 
omitted  therefrom.— People  V.  Wolfrom,  1 
Cal,  A[fp.   71E,   lis  Pac.   lOgg, 

*.  Same — Saaie — "late  at  to  4etrand**- 
A»plr  to  what. — The  words  "Intent  t 
defraud"  held  to  apply  to  the  removal  o 
mortgaged  property,  as  covered  by  the  flra 
part   of  the   section   and   not   Its  sale,   etc 


Pac.    1088. 

10.  Same  . 
nhea.- If  the 
owner  of  mortsaged  cattle  with  setllng  them 
without  Informing  the  buyer  of  the  mort- 
gage or  notifying  the  mortgagee  of  the  In- 
tended sale,  alleges  Chat  the  defendant's  acts 
and  omissions  were  "with  Intent  to  defraud" 
the  mortRHgee,  this  clause  may  be  regarded 


of  the 


1  the  a 


the 


—People  V.  Iden,  ! 


to  be  made,  and  that  he 
the  purchaser  of  the  existence  of  the  prior 
mortgage.  Therefore,  the  defendant  had  a 
rlKbt  to  sell  his  cattle  without  permission 
of  the  mortgaKce.  by  giving  the  Information 
as  required  by  law.  and  no  question  of 
agency  was  applicable  to  the  transaction. 
— People  T.  Iden,  24  Cal.  App.  «2T,  141  Pac. 
IIT. 


that  the  mortgage  was  given  ' 
modatlon"  Implies  that  the  note 
gage  were  made  to  be  pledged  o 


lart  of  the  defendant 
cessary  Implication  of 
)th   Che  mortgagee  and 

Cal.  App.   6ZT,  142  Pac. 

aey      ol.  —  Where      th  e 


cerned,  although  the  language  li 
as  to  the  mortgagee.  It  must  be  held  sut- 
ncient.  there  being  no  demurrer. — People  v. 
Wolfrom,   16  Cal.  App.   7SB,  116  Pac.  1088. 

It.  In  this  prosecution  for  the  sale  of 
twenty- Sve  dairy  cows  without  Informing 
the  buyer  of  the  existence  of  a  mortgage 
on  the  cattle  or  the  mortgagee  of  the  Inien- 
tlotl  to  make  the  sale,  the  Information  n'.is 
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sufficient  and  set  forth  tha  particular  facta 
ol  the  olTenae  charged. — People  T.  Iden,  H 
Cal.  App.   S27.  142  Fac  117. 

18.  EtMhcc  —  ClaJn  n*vta»ce  "foF 
Bccamnodadon''  —  Cr«ae-eiaanlitatl*B  of 
■cenacd. — If  tha  defendant  claimed  that  the 
mortKaBC  was  made  for  accommodation  and 
did  not  represent  a  real  debt,  the  prosecu- 
tion was  entitled  to  Inquire  of  Che  defend- 
ant concerning  other  transactions  prcced. 
Ins  the  execution  of  the  mortKaga  and 
apparently  Inconsistent  with  his  testimony 
about  an  alleKcd  debt  owing-  from  tbe 
mortsaKes  to  blm  at  the  time  of  the  exe- 
cution of  the  mortfcage. — People  v.  Iden, 
Zi    Cal.   App.    SIT,    143    Fac.    117. 

14.     Saaie— MortKasee   Bay    IdHttfy 


that    ultl- 


gagee  may  he  per 


iltted  t 


;utior 


the  t 


give  testimony 


other  marks  In  addition  to  the  br. 
them. — People  y.  Iden,  24  Cal.  App.  I 
Pac.  117. 


tatacd.- 


,    objec 


to 


subsequently  to  the  eali 
mately  the  mortgagee  d 
thing  by  the  defendant's  acts  In  diminish- 
ing the  security,  was  properly  excluded. — 
People  V.  Iden.  14  Cal.  App.  <2T,  143  Pac. 
117. 

■8.  I>BtrBe*lDB  a-Jtetnaal  la  cive 
re«aealed  prapce. — The  refusal  to  give  an 
Instruction,  tor  the  most  part  following 
the  language  of  section  1147  of  the  Penal 
Code,  aa  to  the  credibility  ot  witnesses. 
was  not  prejudicial,  if  Instructions  are 
given  which  substantially  cover  the  same 
ground. — People  v.  Iden,  14  Cal.  App.  <tl, 
141   Pao.   117. 

19.  The  court  did  not  err  In  refusing 
to  Instruct  the  Jury  that  In  order  to  convict 
the  defendant  they  must  be  morally  certain 
not  only  that  the  defendant  sold  to  the 
persons  mentioned  In  the  Information,  and 
at  the  time  and  place  therein  stated,  one 
or  more  ot  tbe  cows  described  therein,  but 
they  must  be  Ballsded  to  a  moral  certainty 
and  beyond  a  reasonable  douSC  that  the 
defendant  sold  and  delivered  such  cow  or 
cows  "with  the  Intent  In  him  to  defraud" 
the  mortgagee.— People  v.  Iden,  24  Cat. 
App.   «27,  14Z  Pac.   IIT. 


he  wfB  preparing  to  sell  at  a  time  prior 
to  the  sale  by  the  defendant  was  properly 
sustained.— People  v.  Iden,  24  Cal.  App.  627, 
142  Fac.  117. 

IS.  Objection  was  properly  sustained  to 
a  question  propounded  to  the  mortgagee  as 
to  a  statement  made  by  him  that  he  had 
not    lost    anything    on    tha    defendant    and 

§6380.    HISBEPBESENTATION     OF     NEWSPAPER     OIKCULATION 

Every  proprietor  or  publisher  of  any  newspaper  or  periodical  who  shall  wil- 
fully and  knowingly  misrepresent  the  circulation  of  Bucb  newspaper  or  period- 
ical, for  the  purpose  of  securing  advertising  or  other  patronage,  shall  be 
deemed  guilty  of  a  misdemeanor. 

History:     Enacted  March  11,  1S93,  and  numbered  f  63S,  Stats,  and 

Amdts.    1S93,    p.    132;    amended    Marcb    21,    190B,    and   renumbered 

f  &38a.  Stats,  and  Amdta.  1905,  p.  686. 

§  6S8b.     WEABINO  BADGE  OF  SEOBET  SOCIETY  UNLESS  ENTITLED 

TO.  Any  person  who  wilfully  wears  the  badge,  lapel  button,  rosette,  or  other 
recognized  and  established  insignia  of  any  secret  society,  order,  or  organiza- 
tion, or  uses  the  same  to  obtain  aid  or  assistance  within  this  state,  unless  enti- 
tled to  wear  or  use  the  same,  under  the  constitution,  by-laws,  or  rules  and 
regulations,  or  other  laws  or  enactmenta  of  such  order  or  society,  is  guilty  of 
a  misdemeanor. 

History:     Enacted  by  Cods  Commisafon.  Act  March  16,  1901,  State. 

and  Amdti.   1900-1.  p.  467,  founded  on  f  1  Act  March   10,  1SS7,  Stats. 

and  AmdtB.  ISSl,  p.  SZ,  see  Hennlars  General  Laws   (1st  ed.),  p.  502; 

re-enacted  March  21,  1906,  Stats,  and  Amdts.  1905,  p.  6S6. 

1.  Oraad  Amy  badges — irnlawtnUr  Hear- 
iBK,  ■  HlideHeaaar — By  act  March  10,  lSg7 
(Stats.  liiT.  p.  12.  Hannlng's  General  Laws, 
2d  Ed.,  p.  1S4),  It  was  made  unlawful,  and 
punishable  by  flne  or  Imprisonment  or  both, 
to  wear  the  badge  ot  the  Qrand  Army  ot 
tha  ftepubllc  without  being  entiUad  to  do 
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w. 
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nended 

Mar 
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1»0I. 

so  as  to  read 

1  foil 

Any 

hal 

Ifully   w. 

a  lbs 

badge  or  bull 

rmy  ot  tha 

Hepubllc,    or 

the 

United 
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Tit.  XIU,  ch.lZ.J        PRAUDULBNT    ACTS    KEI^TINO    TO    VESSELS.  H  S»-SUVb 

ba  enUtled  to  wear  or  Hie   the  same  under  tahed    b^    ImprEHOnment   for   a,   term    not   to 

the    rules    and    regulations    ol    tba    Depart-  exceed  thirty  days  In   the  county  Jail,   or  a 

ment    of    Callfarnla.    Grand    Army     of     the  fine    not    to    exceed    Iwenty    dollBrs,    or    by 

Republic,  or  United  Spanish  War  Vatcrana,  both    such    fine    and    ImprlBonment. — Stata. 

reepectlvely,    ahall    be    guilty    of    a    misde-  knd  Amdta.  ItOT,  p.  tl. 
meanor,  and,  upon  conviction,  shall  be  pun- 


CHAPTER  IX. 
PBAUDULENTLT  riTTINQ  OUT  AND  DESTROTINa  VESSELS. 
I  539.  Captain    or   other   oSmt   irilfully   de-      I  541.  Making  false  manifest,  etc. 

stro;iDg  vewel,  etc.  11542,543.   [No   Baetions  of   these   numbers.] 

I  540.  Other  persona  wilfully  destroTing  tea-      |  5431.  Prohibiting   onauthoriied   nmring   of 
eel,  etc.  soeiet;  badges.     [Repealed. ] 

§S39.  CAPTAIN  OB  OTHZB  OFFIGEB  WILFULLY  DESTBOYINO 
VESSEL,  ETC.  Every  captain  or  other  officer  or  person  in  command  or 
charge  of  any  vessel,  who,  within  this  state,  wilfully  wrecks,  sinks,  or  other- 
wise  injures  or  destroys  such  vessel,  or  any  cargo  in  such  vessel,  or  wilfully 
permits  the  same  to  be  wrecked,  sunk,  or  otherwise  injured  or  destroyed, 
with  intent  to  prejudice  or  defraud  any  other  person,  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  three  years. 
History:    Enacted  FebruuT  1^.  1872. 

§640.    OTHEB  FEBSONS  WILFULLY  DESTBOYINO  VESSEL,   ETC. 

Every  person,  other  than  such  as  are  embraced  within  the  last  section,  who 
is  guilty  of  any  act  therein  specified,  is  punishable  by  imprisonment  in  the  state 
prison  for  a  term  not  exceeding  ten  years. 

History:    Enacted  February  14,  1872. 

g  641.    MAKING    FALSE    UKANIFEST,    ETC.      Every    person    guilty    of 

preparing,  making,  or  subscribing  any  false  or  fraudulent  manifest,  invoice, 

bill  of  lading,  ship's  register,  or  protest,  with  intent  to  defraud  another,  is 

punishable  by  imprisonment  in  the  state  prison  not  exceeding  three  years. 

History:    Enacted  February  14,  1872. 

gg  642,  643.     [No  sections  of  these  numbers.] 

§543^2.    PB0H3ITINO    UNAUTHOBIZED    WEABINO    OF    SOCIETY 
BADGES.     [Repealed.] 

History:  Became  a  law,  tinder  CDUstltuttonal  provlalon,  without 
the  goremor'B  approval,  March  11,  1S99;  repealed  by  Code  Caminls- 
Blon,  Act  March  16,  1901.  Stats,  and  Amdta.  1900-1,  p.  468,  act  held 
unconstitutional,  see  history,  {6,  ante;  re-repealed  March  21.  1905, 
Stata.  and  Amdts.  1906,  p.  686,  the  provision  havlnc  been  incorporated 
if  tbat  act  into  i  638b. 
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VBAUSULBNT— POSSESStOH    OR  DEaTBUCTIOH. 


CHAPTEBX 

PEAUDUI-ENTLT  KEEPmO  POSSESSION  OP  WaECKED  PEOPEETT. 

I S45.  Unlawfullj    takiDi;    or    having    posses- 
■iou  of  wrecked  property, 

§  644.    DETAININO  WKEOEED  PB0PEBT7  AFTER  SALVAGE  PAID. 

Every  person  who  keeps  any  wrecked  property,  or  the  proceeds  thereof,  after 
the  salvage  and  expenses  chargeable  thereon  have  been  agreed  to  or  adjusted, 
and  the  amount  thereof  has  been  paid  to  him,  is  punishable  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
one  year,  or  both. 

1  B  24  Act  April  10, 

§645.  UNLAWFULLY  TAKING  OB  HAVING  POSSESSION  OF 
WRECKED  FROPERTT.  Every  person  who  takes  away  any  goods  from  any 
stranded  vessel,  or  any  goods  east  by  the  sea  upon  the  land,  or  found  in 
any  bay  or  creek,  or  knowingly  baa  in  his  possession  any  goods  so  taken  or 
found,  and  does  not  deliver  the  same  to  the  sheriff  of  the  county  where  they 
were  found,  or  notify  him  of  his  readiness  to  do  so  within  thirty  days  after  the 
same  have  been  taken  by  him,  or  have  come  into  his  possession,  is  guilty  of 
a  misdemeanor. 

1  I  26  Act  April  10, 

B  ■>der  Pedeml  iitatDtes,  ■««   United  Statea  V.  Btone,   I  Fad.  131. 


FEAUDTJLENT  DE8THUCTION  OP  PROPERTY  INSUEED. 
Iff    or    destroTing    property    in-       |  Sit.  PteBenting  tt-iae  proofs  in  rapport  of 


§  B48.  BURNING  OR  DESTBOyiNG  PBOPEETY  INSUBBD.  Every  per- 
son who  wilfully  bums,  or  in  any  other  manner  injures  or  destroys  any  prop- 
erty which  is  at  the  time  insured  against  loss  or  damage  by  fire  or  by  any  other 
casualty,  with  intent  to  defraud  or  prejudice  the  insurer,  whether  the  same  be 
the  property  of  or  in  possession  of  such  person  or  of  any  other,  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than  ten  years. 
Hlatory:  Enacted  February  14,  18TS,  founded  on  1  7  Act  April  19, 
1SG6,  Stats.  1856,  p.  132. 

BURNING,  ETC.,  PROPERTY  TO  DE-  8.  Bsme— Intent   to    defnnd   insuKr   of 

FRAUD  INSURER.  building  burned. 

1.  As  to   eoBBtruction  of  section — Ai  to  9.  Same — Same — Easenea  of  ths  crime. 

head-note.  jq^  game — Knowledge    of    insurance — E«- 

2.  Same — To  render  criminal  act  of  owner  sential  element. 

in  burning  property.  jj    Same— Ownerehip  immateriaL 

B.  Aidins  and  assisting  owner  in  burning,  ,.    _  „  ,  . 

liability.  l^-  Sam*— Several  inHurers. 

4-  7.  Elements   of   offense— Insurance  must      13, 14.  Same— Validity  or  invaliditj  of  inanf- 
exist,  anee  policj  inuustoiiaL 

■w 
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IS- 17.  Evidence  —  Admiaeibilitj   of  —  As   to 

generally. 
18-  SI.  Some — Same — Condition  of  premises. 
22, 23.  Same — Same — Contents  of  contract  of 


BVBIfUrC)  TO  DBTRAUD   INatlBBR. 


24.  Same— Same — Declaration  of  confeder- 

25.  Same — Same — Deeeriptiou  of  property. 
it,  27.  Same — Same— Knowledge  of  insuiaDce. 

28.  Same — Bame^-Motive. 

29.  Same — Same — Of   ownership,   admiasi- 

ble  wben. 

30.  Same — Setting    fire    by    owner — Need 

not  be  shotm. 
31-  34.  Same — Value  of  property. 

35.  Sams — Variance. 
S6,  37.  Evidence  held  sufficient. 

38.  Same — Proof  that  insurer  in  corpora- 
tion de  facto. 
39,40.  iDdictment    or    information  —  Allega- 
tions in — As  to  generally. 
41, 4E.  Bame — Allegation  as   to   corporation's 
incorporation. 
43.  Same — Allegation  as  to  guilty  intent. 
44, 45.  Same— Allegation  as  to  insurance. 

46,  Same — Allegation  as  to  knowledge  of 


urned  or  otherwise  Injur* 
or  destroyed  the  property  with  Intent  1 
defraud  or  prejudice  the  Insurer.  A  stall 
mant  of  the  fact  that  the  property  burnc 
was  property  of  any  parllcutar  person 
not  essential  to  a  complete  description  i 
the  offense,  for  the  defendant  might  t 
guilty  even  if  the  property  belonged  I 
himself.  The  question  of  ownership  arisi 
only  as  a  matter  of  evidence   lor   the  pui 


g  of  B 


t  the  r 


favor  the  policy  had  hee 
insurable  interest  In  the  property  described 
in  the  policy. — People  v.  Barbera,  S9  Cal. 
App.  Se4,  lET  P.-.c.  6iS. 

t.  The  crln.e  may  be  complete,  though 
policy  held  by  accused  may  be  Invalid  If 
he  believes  It  legal  and  binding.— McDon- 
ald T.  People,  47  111.  E3S,  637. 


Caatiai     Melster  ^ 


People,  (1  Mich. 


47.  Same — Sufficiency  of. 
48, 19.  Instructions  to  jury — As  to  generally. 

1.  As  to  ecHtmetlDn  of  •eetloB — As  to 
k«d-B*te.  —  The  head-note  "Burning  or 
destroying  property  Insured"  is  not  a  mere 
editor's  note,  but  an  Integral  part  of  the 
section. — Matter  of  Application  of  Wilson. 
30  CaL  App.  G«T,   1G«  Fac.   laGO. 

Z.  SsBic.' — T*  reader  erlmiaal,  act  *f 
■nMer  la  barMlng  »ni|iertT>  though  such 
property  does  not  constitute  building.  The 
purpose  of  statute  Is  to  prevent  fraudulent 
destruction  of  property  insured.  It  does 
not  deal  with  arson,  and  does  not  undertake 
to  change  character  of  thst  crime.  And 
hence  refusal  to  charge  that  if  Intent  was 
to  defraud  an  Insurance  company,  defend- 
ant could  not  be  convicted  under  Informa- 
tion charging  arson.  Is  proper. — People  T. 
Fong  Hong.  lt«  CaL  tSS.  SST,  63  Pac.  3S&. 

S.  AldlBg  and  ■anlattng  vwaer  ■■  bara* 
las  Insured  property  with  Intent  to  defraud 
the  Insurer  may  be  convicted  under  the 
above  statutory  provision. — See  Searlea  v. 
State,  e  Ohio  C.  C.  Rep.  til,  I  Ohio  Cr. 
Dec.  47S. 

Aa  to  c»-«p*iratlon  la  the  erlM*  »t  araam. 
aad  rcBpaaelbllltr  tkeretcr.  see.  ante,  sec- 
tion 447,  note  paragraphs  B-10. 

exist.  In  order  to  complete  the  offense,  but 
proof  that  policy  of  insurance  was  valid, 
and  that  defendant  coutd  maintain  an  action 
thereon  for  loss  or  damage.  Is  not  neces- 
sary.— People  t.  Hughes,  19  Cal.  2G7.  S60. 

t.  The  essential  facts  are  that  the  prop- 
erly was  Insured  against  such  loss  and  that 


B9.  IDT. 

&  BBiae,-JaleBt  t*  delra«4  laaarer  •! 
bDlMlag  baraej  Is  quite  as  essential  to  con- 
stitute offense  under  statute  as  Intent  to 
destroy  Insured  building  by  Are. — People  v. 
Trim,  3S  CaL  7E,  TT. 

9.  game— aaae— Eaauee  vt  tke  erlsie. — 
In  a  prosecution  charging  the  wilful  burn- 
ing of  property  with  intent  to  defraud  the 
Insurer  thereof,  the  Intent  to  defraud  Is 
of   the   essence   of   the   crime   charged,   and 


jefor 


wledgo 


Chat 


the 


arty 


.    Rose,  18   Cal.   App.    493, 


In  the  above  section.— People  v.  Rose.  8» 
Cal.  App.  493,  ITS  Pac  694.  See  Peopls 
V.  Schwarti,  33  Cal.  160,  165;  State  v. 
Qrecr,  343  Mo.  G99,  Ann.  Cas.  1»13C,  11C3, 
14T  S.  W.  9«»;  Moore  V.  State,  BB  Tex.  Cr. 
Rep.  169,   146  8.  W.  1B3. 

As  t9  actllag  Are  (•  »r«pert7  vrlth  lalant 
to  detraad  laanraaea  canyaay,  see  note 
Ann.    Caa,    1911G,    11S4. 

11,  Saaae — Owaerahip  ImBaterlaL — One 
who  burns  Insured  property  with  the  Intent 
to  destroy  Is  guilty  whether  the  property 
or  possession  be  his  or  that  of  another. 
-People  V.  Morley,  (  CaL  App.  373.  376, 
97  Fac.  64. 

ta.  Saaie— Several  lararera.— Crime  cre- 
ated by  statute  Is  wilful  burning  of  Insured 
property,  with  intent  to  Injure  Insurer.  It 
Is  Immaterial  whether  intent  be  to  Injure 
one    or    several    insurers:    If    act    be    single, 


arely    bee 


Its    ' 


Injur 

IS.  Sntne.— Validity  or  iBvalidllT  af  tke 
lasBraaee  paltey  Is  not  B  material  Issue  In 
a  prosecution  under  this  section.  The  gist 
of  the  offense  Is  the  Intent  to  defraud 
the  Insurer. — People  v.  Horley,  t  Cal.  App. 
373,   376,   97   Pac.  S4. 
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BtKNINO  TO  DEFRAUD  IH  SURER. 


IPt.f 


Since   the  e 


the     Insured 
ce,     ther 


>u]d    be 


ImiBSlble, 


avoids  the  Insu 
■uccesBtul  proaecutlon  under  this  sectlo 
ir  the  Inability  or  the  defendant  to  recovc 
upon  the  policy  be  a  defenBe. — People  ^ 
Morley.    8   Cat.    App,    3T2,    375,    97   Pac.    84. 

IS.     Evldcnve  —  AdmUBlkllllr     o1 

Kvnrrallr.  —  Evidence  that  Ae 
clothea  amelled  of  coal-oil  la  ad 
where,  at  time  o(  Are,  coal-oil  w 
scattered  on  floov  and  articles  of  fur- 
niture In  different  parts  of  house,  under 
circumstances  pointing  to  guilty  knowl- 
edge on  part  of  defendant. — People  T. 
BlBhop,   134   Cal.   «S3,   184,   SE   Pac.   9TC. 

le.  IrtroducUon  In  evidence  of  brace  to 
prove  that  defendant  had  means  to  bore 
certain  holes  which  were  found  fn  floor  of 
bulldinjr.   through  which  celling  beloi 


rated  i 


,  wher 


>   burn    that   (ar   1. 


9lMe.   i 


mding 
Levlne, 


IN.     Same— fiamc — Condlll*!!   of  vreailaca. 

— Where    Are    was   seen    to   have    originated 
In     pile    of    rubbish,    and    witness     tesilfled 


33.  That  property  waa  Insured,  and 
amount  of  such  Insurance,  may  be  proved 
by  parol.— State  v.  Cohn.  9  Nev.  17S,  188. 
See  People  v.  Ooldsworthy.  ISO  Cal.  SOU, 
S03.    G3    Pac.    I0T4. 

Z4.     Sane — Same— DeelaratlBBa     at     «•■- 

duced.  Bhowlng  confederation  between 
defendant  and  his  wife,  declarations  of 
wife,  made  to  Insurer,  that  she  wanted 
money  for  Insured  property  then  and  there, 
which  atatements  were  made  day  after 
Are,  are  admissible  to  prove  Intent. — 
People   V.   Trim,   3»  Cal.   7B,    78. 

2B.  Sbmc — SaHc — Deacrt^tloa  a(  *ra#- 
erlr. — Evidence  that  building  burned  was 
occupied  as  summer  hotel  during  previous 
Hummer  was  admissible  In  description  of 
building.  —  Commonwealth  v.   Wesley.  1S6 


ved  that  such  brace  was  found 
In  drawer  belonging-  to  defendant,  and 
that  no  person  other  than  witness  could 
have  placed  such  brace  in  drawer. — People 
V.    Bishop,    134   Cal.   883,    S84,    U    Pac.    876. 

IT.  Where  two  candles  were  found  on 
premises  attempted  to  be  burned,  which 
were  partly  burned,  evidence  of  experi- 
ment to  see  how  long  a.  candle  would  t 


2S. 

■■ear. 

—Evidence   tending   to   establish   that 

ed    knew    that    burned    premi: 

insur 

ed,  and  evidence  tending  to  s! 

ow  that 

of    the    value    of   destroyed    Insun 

I   estab- 

Ineur 

er.— People  V.  Trim,   39  Cal.   75.  77. 

ST. 

Knowledge  that  properly  In 

ured   on 

by  the 

prose 

cution.— State   v.    Greer,    3*3 

Ann. 

Cas.    1913C,    ll«a,    14T    S.    W. 

968. 

eral  bulldinj 
and  evidence 
defendant's 


admissible. — People 


evidence  c 


.  1014. 
dence  showed  that  defend- 
ulous  to  Are.  had  removed 
y  in  the  building  burned, 
part  of  defendant  to  show 
removal  Is  admissible. — 
ler,    5    Cat.    Unrep.    520,    4T 


Pac,  1014. 

20.  Where  evidence  was  Introduced 
show  that  fence  along  which  Are  ran  frc 
pile  of  rubbish  to  defendant's  bulldli 
smelled  of  coal-oil  at  time  of  (Ire,  evlden 
as  to  odor  of  coal-oU- about  fence  at  oth 
times,  was  admissible.  People  v.  Four, 
nler.  6  Cal.  Unrep.   820,   4T   Pac.    1014. 

21.  Where  evidence  showed  that  tire  orig 
Inated  in  pile  of  rubbish,  and  ran  fron 
there  along  fence  to  defendant's  building 
evidence  that  there  was  fire  in  rubbisi 
day  before  was  admissible.— People  v 
Fournler.   5  Cal.  Unrep.   620,   4T  Pac.    1014. 

S3.  SaMe — Same. — Co  a  tea  la  of  eoBtme 
of  laanraaee  may  be  proved  by  oral  evl 
dence  and  written  memoranda,  when 
defendant's  attorney  declined  to  produi 
policy,  which  was  In  his  possesslon.- 
Peopla  V.  Vasalo,  120  Cal.  168.  170,  52  Pac. 
105. 


admissible. — People  v.  Fournler,  5  Cal. 
Unrep.  620.  47   Pac.  1D14. 

39.     Same — Same— Of    eivnenililp,    aJnlii- 

•Iblc  nkea. — Evidence  of  conversations 
with  defendant  respecting  Insurance  of 
building  Is  admissible  to  show  that  defend- 
ant owned  It,  where  there  was  evidence 
tending  to  show  that  building  was  personal 
property,  so  that  title  could  pass  without 
deed  or  writing.— Commonwealth  v.  Wesley. 
166   Mass.    £48,    44   N.   E.    228.   229. 

30.  Sane — Setting  fln  by  awiiei^-Need 
aot  b(>  ahowB.  —  Proof  of  setting  (Ire  by 
principal  with  his  own  hand  la  not  neces- 
sary to  conviction  In  Indictment  charging 
person  as  principal  In  offense  of  this  char- 
acter.—People   V.   Trim,    39  Cal.   TE,   T9. 

SI.  Same — Value  of  pro  vert  r.~Ev  I  dence 
m  reference  to  adjustment  of  loss.  Intro- 
duced as  showing  amount  of  loss  as  agreed 


upo 


:    of   f 


ock    1 


Ing.   as 


scertalned  In  course  of  adjustment.  In 
of  and  with  assistance  of  defend- 
admlsslble  to  prove  motives. — 
.    Irvine.    85    Cal.    39,    4T,    23    Pad. 

Iiere  witness  had  testlDed  that  he 
d  goods  of  defendant  fur  flfty 
which   had   been    insured    for    llv* 


c,  Google 
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hundred  dollars,  and  has  atated 
to     be     one     hundred     dollars.     I 

Ination.  as  to  value  of  such  property  when 
it  was  new.— People  v.  Helwtg,  lie  Cal. 
60].    SO    Pac.    1030. 

31.  Evidence  (hat  defendant  put  In 
claim  for  property  destroyed  by  Are,  and 
that  value  put  upon  property  was  beyond 
its  real  worth,  Is  admlBslble.  —  StltE  v. 
State,  1D4  Ind.  SB9.  4  N.  B.  UB. 

tt.  Evidence  that  value  of  goods  was 
much  less  than  amount  for  which  they 
were  Insured  Is  admissible  to  ahow  that 
defendant  had  strong;  pecuniary  motive  to 
commit  the  crime. — Commonwealth  v.  Hud- 
son,  97   Mass.    G6S. 

SO.  »•■■.  —  VariBB»  under  Indictment 
alleging  insurance  company  ai  being  the 
Hartford  Insurance  Company,  and  proof 
that  cdtapany  was  Hartford  Fire  Insurance 
Company.  Is  not  sulDclent  to  Justify  arrest 
ot  Judgment. — People  v.  Hughes,  29  Cal. 
2E7,   262. 

S«.  Bvldenee  held  aaaclcnt  to  Justify 
verdict  of  guilty.— People  v.  Levlne,  86 
Cal.   39,    4T.   22   Pac.   9S9,   H  Id.    631. 

37.  Where  It  was  shown  that  building 
was  property  of  defendant,  that  he  burned 
It,  and  that  at  such  time  It  was  insured 
against  loss  by  lire,  Jury  was  fully  Justi- 
fied In  finding  as  fact  that  defendant 
burned  building  with  Intent  to  defraud 
Insurer.— People  v.  Vasalo,  120  Cal.  IfiS, 
170,    G2    Pac.    JOE. 

as.  Same.  —  Proot  lliat  iBsnrer  U  cor- 
j^aratloB  da  facto  is  sufficient,  under 
Indictment  charging  burning  of  building, 
with  Intent  to  delraud,  which  building  was 
at  time  Insured  against  loss  by  fire  by  duly 
Incorporated  company. — People  v.  Hughes, 
IS  Cal.  26T,  IG9,  followed  also  In  People 
T.   Schwartx,   31   Cal.    160,    116. 

t».  iBdletHcmt  ar  lafomatlaB— Allcga. 
«lana  la— Ab  1«  gneTalir— In  a  prosecu- 
tion tor  the  crime  defined  In  section  548 
of  tha  Penal  Code,  providing  "that  every 
person  who  wilfully  burns  or  In  any  other 
manner  Injures  or  destroys  any  property 
which  Is  at  the  time  insured  against  loss 
or  damage  by  fire,  or  by  any  other  casu- 
alty, with  Intent  to  defraud  or  prejudice 
the  insurer,  whether  the  same  be  the  prop- 


value      facts  c 


y    of    or    In    posse 
of   any    other.   Is 


inlsh 


of    such    j 

,    by    1 


ship  w( 


I    the    questlor 


of   t 


Id  arise  only 
■  the  purpose  of  showing  that  the 
whose  favor  the  policy  had  been 
»d  an  Insurable  Interest  in  the 
—People   V.  Barbera.   29  Cai.   App. 


".     The     Information     Is     not     void     for 
incertalnly   because  of  the   failure  to  state 


g  the  Intended  fraud 'upon 
impany,    or   the    particular 

onnectlng  the  defendant 
nt  of  the  offense  .^People 
.   App.   S71,    168   Pac.    Elg. 


Sane — AllegatlBB  ■>  l«  e 


such  company  being  legally  established  and 
doing  business  aforeeaid,  Is  defective.  In 
falling  to  allege  that  said  company  is  cor- 


was    corporation,    nc 

legally  Incorporated 
averment. — People  v. 
164.      Bee   Commonwealth 

Mass.  37  2. 


irder    to    support 
32  Cal.  160. 
Ooldstein,   114 


proof    of  de  fac 


43.  ga^c  «•  AllegatlDB  aa  to  A^allty  In- 
feat. — An  Indictment  or  Information  must 
allege  guilty  Intent,  and  that  building  was 
Insured  against  loss  by  fire,  and  that  ac- 
cused set  it  on  nre  with  intent  to  injure 
Insurer. — Staaden  v.   People,  82  111.  432,  434, 

44.  Sbhc— AlleSBllons  aa  t»  iDSaranee. — 

It  Is  unnecessary  to  allege  amount  of  Insur- 
ance upon  house,  company  In  which  It  ii 
Insured,  or  other  tacts  In  relation  to  In- 
surance. It  is  only  necessary  to  allege 
that  at  time  house  was  burned  It  was  In- 
sured.—Baker  V.  State,  IG  Tex.  App.  1,  8 
Am.  St.  Rep.  4»7.  8  S.  W.  23,  24.  See  Com- 
monwealth V.  Ooldstein,  144  Mass.  2T2,  276. 
46.  Indictment  need  not  contain  aver- 
ment that  accused  held  valid  policy,  or  any 
policy,  but  simple  averment  (hat  act  was 
done  with  intent  to  defraud  company  la 
sumclent.— McDonald  v.  People,  47  III.  633, 
637. 


tm  kBowlcdge  of 


49.     Sane— Allt-KatlaB  ■ 

specifically  that  defendant  knew  goods  v 
Insured:  alleged  Intent  to  defrauc 
knowledge  by  defendant  that  they  were  In- 
sured. —  Commonwealth  v.  Goldstein.  114 
Mass.  272.  276. 

47.  Base  —  SBSeleBey  ot. — Where  the 
facts  constituting  the  crime  described  In 
this  section  are  set  forth  In  the  Information. 
It  Is  Immaterial  that  the  Information  also 
designate  the  offense  as  "arson." — People 
V.  Money,  B  Cat.  App.  372,  373,  »7  Pac.  34. 

48.  laatrticllOBa  to  Jary — As  ta  geacrallr. 
— In  such  a  prosecution  an  Instruction  de- 
nning malice  as  a  necessary  Ingredient  ot 
arson  la  erroneous,  since  the  crime  charged 
Is  not  arson,  but  It  Is  such  prejudicial  error 
as  win  alone  justify  a  reversal  of  the  Judg- 
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I  B4*  PREPARING,  BTC«  FALSB   PROOF   OF   LOSS.  [Ft.  I. 

tnent. — FeopI*  T.  BSirbera.  t>  CaL  App.  SOI,       taken  a  few  houri  «fler  the  lira,   showing 
lET  Pac.  G3Z.  tha  ■iivcaraDce  o(  the  building  at  the  time 

i9.  In  such  a  proE«cuttoli  It  la  not  error  C  •  photoKraphs  were  taken. — People  v. 
to   admit   In  avldenoo  cerUtlo   photographs       Borbera,  IB  Cal.  App.  601,  1G7  Pac.  GSl. 

§  549.  PRESENTING  FALSE  PROOFS  IN  SUPPORT  OF  A  OLAIH  UPON 
POLICY  OF  INSUBANCE.  Every  person  who  presents  or  causes  to  be  pre- 
sented any  false  or  fraudulent  cl&im,  or  any  proof  in  support  of  any  such  claim, 
upon  any  contract  of  insurance  for  the  payment  of  any  loss,  or  who  prepares, 
makes,  or  subscribes  any  account,  certificate  of  snrvey,  af&davit,  or  proof  of 
loss,  or  other  book,  paper,  or  writing,  with  intent  to  present  or  use  the  same, 
or  to  allow  it  to  be  presented  or  used  in  support  of  any  such  claim,  is  punish- 
able by  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both. 

Hlitory:    Enacted  Febni&rr  14,  1872. 


PBEPARINO  FALSE  PEOOP  OF  1-088. 

1.  ConatnictioQ  of  iection— As  to  head-note. 

2.  Same — Accident  insuTance  not  included. 

3.  Indictment   or   information  —  Allegation 

claim  false  and  fraud n lent. 
4, 5.  Same — Alte^tion   preseDtation   made  to 
court  of  justice,  not  neceasary. 

6.  Same — Preaentation   of  claim   in   eount^ 
'    in  which  indietment  found,  not  neces- 

sary. 

7.  Evidence — AdmiaBible    to    ahow   ineorpo- 

S.  Samr — Of  other  similar  losses  and  pres- 
entation  of  claims  bj  accused,  admis- 
sible. 

9.  Same — Preparing,  etc.,  false  affidavit  of 
loss,  need  not  bave  been  presented. 
10.  Instructions  to  the  jury. 

I.     CoBatmctleB   at  aeetlOB — Aa  (o   hca^, 
■otr. — The      head-note     "Presentlnfc     raise 


an  Integral  part  of  the  section. — Hatter  of 
Application  D(  Wilson,  SO  Cal.  App.  6«7.  1E8 

Pac.  10  SO. 


ta  In  support  of 
of  accident  Ins 
charging    such 


I  not  Include 
fraudulent  cl 
jch  claim   upo 


victed  thereunder  may  be  discharged  on 
habeas  corpus, — Matter  of  Application  of 
Wilson,   SO  Cal.  App.  SST,   1G«  Pac.  lOGO. 

S.  ■■dletmeat  or  lafarBatlaB  —  AllevMa 
tlaa  clalaa  talac  aad  ftaDdnlciit. — An  indict- 
ment alleging  that  total  loss  was  not  sum 
Inserted  In  proofs  presented,  and  that  par- 
ticular claim  against  company  was  not 
Justly  due.  and  that  both  claims  were  falsa 
and  (raudulenl.  to  knowledge  of  defendant, 
and  were  feloniously  presented,  is  sufficient. 
—People  V.  Spiegel.  US  N.  T.  107,  »  N.  T. 
Cr.  Rep.  199.  38  N,  E.  284,  affirming  75  Hun 
161.  9  N.  T.  Cr.  Hep.  60,  it  N.  Y.  Supp.  10«. 


tatatto^   ■ 


4.     Sane  — Allagatloa   Fresea 
lo  eovrt  mt  Jnatlee.   i 

llctment    charging    a    violation    of    sectlo 
549    of   the    Penal    Code,    which    makes    it 


ecause  of  failure  to  allege  that  the  pree- 
ntatlon  of  the  claim  was  made  to  a  regu- 
jrly  constituted  court  of  Justice. — People 
.  Penagolt.  2G  Cal.  App.  IGS,  143  Pac.  70. 


islng  in  . 

eaentatlon  to  any  person  who  might  be 
cheated  or  defrauded  thereby.  The  intent 
to  defraud  is  the  gist  of  the  offense:  and  the 
design  of  the  legislature  was  to  provide  a 
punishment  for  the  presentation  of  false 
Are  claims  with  the  Intent  to  defraud,  Irre- 
speclive  of  the  person  to  whom  such  claim 
might  be  presented. — People  v.  Panagoit, 
3S  Cal.  App.  IBS,  143   Pac.   70. 

<.  flame — Preseatatlaa  at  clalM  la  eaoatr 
where    ladlctaieal    tana*,    aat    aeeeaaary^- 

The  validity  of  the  Indictment  for  such 
offense  can  not  be  questioned  because  the 
testimony  taken  before  the  grand  Jury  (ails 
to  show  that  the  presentation  of  the  claim 
was  made  In  the  county  wherein  the  Indict- 
ment was  found. — People  v.  Panagolt,  25 
Cal.  App.  IGg.  143  Pac.  70. 

7.  BTldeaee— AdBlnlble  to  ahaw  lacar. 
Forattoa — In  a  prosecution  for  presenting 
a  false  claim  of  loss  to  a  lire  Insurance 
company,  testimony  as  to  the  general  repu- 
tation of  the  company  for  doing  an  Insur- 
ance business  Is  sufflclent  to  show  that  It 
Is  a  corporation. — People  v.  Panagolt,  25 
Cal.   App.   1B8,    I4J   Pac.  70. 


B.     Same  —   C 
vreaentatlan  at 

■Iblr.— Evidence 


lalma   by   aceaaed.   alala- 

:  tending  to  show  that  on 
and  under  different  names 
iUffered  losses  from  tire  and 
9  of  loss.  Is  admissible  to 
ilion  that  he  was  unfamiliar 
•ation  of  such  claims, — Peo- 
.   35  Cal.   App.   168,   143   Pac. 
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Tit.  XIII,  ek.  Xn.]                FALSE  WEIGHTS — FALSE   MBASCRBS.  eilUl3,SG3 

B.      Saa« — PrrparlBK,    ete„    false    aflldaTlt  to.     laalnirdaH  to   tbt  Jarr    that  a  pres- 

al  loia  charged  may   b«   Huatalned   without  entatlon   of  a  claim  was  made   la  not  erro- 

proof    that    the    affidavit    of    Jobs    was    pre-  neoua.    where    the    defendant    has    admitted 

eented,  althouKh  the  presented   affldavlt   Is  euch  fact.— People  v.  Panagolt,  25  CaL  App. 

admlsBlble    to    sustain    the    charge. — People  IGg,  Hi  Fac.  TO. 
V.  Dutur,  Si  CuL  App.  641,  168  Pac.   B90. 


CHAPTER  Xn. 
FALSE  WEIGHTS  AND  MEASURES. 


I  552.  "False   wdght"   and   "meaaure"   de-      t  555.  Sellers  to  givs  full  weights. 

fined.  I  556.  Sale  or  offer  for  sale  of  cotd  under  falM 

I  553.  Using  false  weights  or  meaBurea.  name,  misdemeanor. 

1 554.  Stamping    false    weight,    meaaure,    or 

tare  on  casks  or  packages. 

§652.  "FALSE  WEiaHT"  AND  "MEASUBE"  DEFINED.  A  false 
weight  or  measure  is  one  which  does  not  conform  to  the  standard  established 
by  the  laws  of  the  United  States  of  America. 

1  Act  April  4.  IgSl, 

1.     CowmliMtoiiers*  note   says;    "Our   stat-  tlons  of  the  code   are   based,   was  approved 

ute  recoernliea  the  superiority  of  the  act  of  April  4.  1861.  p.  86." 

congress    given    In    note    to   section    1Z09    of  As   to   welchii  aad  aM-nsDres,   see    Kerr's 

the  Political  Code,  being  approved  July   £8,  Cyc.  Pol.  Code,  Sd  ed.,  E!  3208-3223  and  notes 

1866,   and   our   statute,   on   which   the   sec-  thereunder. 

§563.  USINO  FALSE  WEIGHTS  OB  BCEASUBES.  Every  person  who 
uses  any  weight  or  measure,  knowing  it  to  be  false,  by  which  use  another  is 
defraaded  or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

History:  Enacted  Febmaiy  14.  1872,  founded  on  )  14  Act  April  4, 
18G1,  Stats.  1861,  p.  86,  and  i  133  Criminal  FracUce  Act  1860,  Stats. 
1860.  p.  246. 

FALSE  ■ffEIOHTB  AND  MEASURES—  Is    competent.— State    t.    SYoUck,    9G    Iowa 

USE  OF.  "4.  84  N.  W.  264. 

1.  As  to  what  constitutes  use  of.  8.     Evtdraec  li«Id  saMctnt  to  Justify  con- 

2.  Evidence  of  falsity  of  weight.  »lctlon  for  usin?  false  weight.— State  v. 
.._,.,                ^  ■     1  Kellner,  22  Neb.  668,  36  N.  W.  891. 

3,4.  Evidence  sntfieient. 

5.  What  is  false  weighing-machine— A  ques-  *■     Cojivlctfon    for    glvluK    false    weight 

..          ,  .,„,       e       »                            T  can      not      be      sustained,      where      evidence 

lion  01  lact.  showed   that  coal  was  sold  at  7!   pounds   a 

8.  Sam&— Paper  placed  on  scoop.           .  bushel  Instead  of  80.  as  required  by  stand- 

7.  Samft— Steeljards.  ard,  but  that  purchaser  knew  difference  in 

nrelghL — Blanch  ard    t.    State,    I    Ind.    App. 


3S6,  19  N.  E.  T83. 


8  L.  R.  A.  ise. 


1.  As  to  wka*  eoasiltBlcs  iMe  of.— Under 
ordinance  prescribing  penalty  for  using  In- 
correct scales,  tact  that  scales  became  out 
of  balance  because  wronff  pans  were  put  tn 
them  after  cleaning  does  not  constitute  de- 
fense, purpose  of  ordinance  being  to  pre-  B.  What  to  false  welB:hla(-Baektac — A 
vent  purchasers  from  getting  underweight,  qaeitlan  at  facli  thus  It  has  been  so  held 
and  purchaser  will  be  Just  as  effectively  m  relation  to  weighing-machine  which  waa 
cheated  by  light  scales,  whethsr  resulting  so  constructed  that  only  articles  placed 
from  imperfection  In  scales,  or  from  some  exactly  In  center  of  platform  were  weighed 
one  tampering  with  them,  or  by  some  one  correctly. — Queen  v.  Baxendale,  44  J.  P.  761. 
-of    New    York    v.       See  Lane  v.  Kendall,  J9  Cox  Cr.  Gas.  199. 


Binie.  91  N.  T.  gupi 


-  Paper   vlaeed  over  scaap    of 


2.     Rvldpnee  of  falsity  of  weight  by  com-        weighing-machine    to    facilitate    the   weigh- 
ing of  tea,  rise,  etc.,  renders  the  wetgblng- 
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machine  falao;  thai  is,  renders  the  balance  held  not  to  be  an  Incorrect  welgrhlng- 
unjual,  and  renders  the  user  liable  to  prose-  machine,  within  statute  G  and  (  Wm.  IV.. 
cutlon  under  the  statute. — iMVe  v.  RendalL  chapter  63.  section  SS.  provldlne  a  penalty 
1»  Cox.  Cr.  Cas.  399.  for  welKhlns-machlne  found  ini^orrect.  It 
T.  Sane — Steelrarda,  with  a  ball  Bfllied  being-  only  the  use  of  the  machine  which 
to  the  Ions  arm.  by  means  of  which  It  cs.n  was  incorrect. — Liondon.  etc.,  R.  Co.  v.  Rich- 
be  adjusted,  when  thrown  out  of  gear  by  ards,  Z  Best  &  8.  S26.  S  Jur.  N.  S.  EJ»,  110 
atmospheric  conditions  or  other  causes,  was  Eng.  C.  1^  3Z6. 

§  654.  STAHFINa  FALSE  WEIOHT,  MEASUEE,  OR  TABE  ON  CASKS 
OR  PACKAGES.  Every  person  who  knowingly  marks  or  stamps  false  or 
short  weight  or  measure,  or  false  tare,  on  any  cask  or  package,  or  knowingly 
sells,  or  olfers  for  sale,  any  cask  or  package  so  marked,  is  guilty  of  a  mis- 
demeanor. 

History:    Enacted  February  H,  1872, 

§5B5.  SELLERS  TO  aiVE  rULX.  WEIGHTS.  In  all  sales  of  coal.  hay. 
and  other  commodities,  usually  sold  hy  the  ton  or  fractional  parts  thereof,  the 
seller  must  give  the  purchaser  full  weight,  at  the  rate  of  two  thousand  pounds 
to  the  ton ;  and  in  all  sales  of  articles  whieh  are  sold  in  commerce  by  avoirdu- 
pois weight,  the  seller  must  give  to  the  purchaser  full  weight,  at  the  rate  of 
sixteen  ounces  to  the  pound;  and  any  person  violating  this  section  is  gailty 
of  a  misdemeanor. 

Hlatory:     Enacted  February  IG.  ISTS,  Code  AmdtB.  1S7G-6,  p.  112. 

§  666.  SALE  OR  OFFER  FOR  SALE  OF  COAL  UNDER  FALSE  NAME, 
MISDEMEANOR,  No  person  shall  wilfully  or  knowingly,  with  intent  to 
defraud,  sell  or  exchange,  or  offer  or  expose  for  sale  or  exchange,  coal  of  a 
specific  name  or  kind  under  any  other  name  or  description,  or  as  the  output  of 
any  mine  other  than  the  mine  of  which  it  is  the  product,  and  any  person  who 
shall  violate  any  of  the  provisions  of  this  section  is  guilty  of  a  misdemeanor. 
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CHAPTER  Xm. 


I  S57.     Fraud   fn   aubscriptioni   for   ntoek   of  false  reports,  HtatemeatB,  etc.,  of  its 

corpomtions.  cooditiOD. 

1 55S.     Frauds   in   procuring   organization   of  1 565.     Officer   of   eorporatiOD    to    permit   an 

CorporBtioD,  or  Increasing  its  capital.  inspection  of  its  books. 

{ 559.     Unauthorized    use    of    name   in   pros-  f  569.     Officer  of  railroad  company  contraet- 

pectuB,  etc.  ing  debt  in  its  behalf  exceeding  its 

I  560.     Misconduct  of  directors  of  atock  cor-  available  means. 

porations.  i  567.     Debt   contracted   in   violation   of   last 

I  561.     Bank  officer  overdrawing  his  account,  section  not  invalid. 

etc.  i  S6S.     Director  of  a  corporation  presumeil  to 

f  56Ia.  Bank  officer,  etc.,  abstracting  or  wil-  hare  knowledge  of  its  affaira. 

fully  misappljing  moaey.  i  569.     Director  present  at  meeting,  when  pre- 

f  561b.  Frauds  by  director  of  bank.  sumed    to    have    assented    to    proc- 

S  561e.  Guaranty  in  sura  beyond  legal  amount.  ceedings. 

i  561d.  Loan  to  director.  {  5T0.     Director   absent   from   meeting,   when 

1  563.     Receiving  deposits  in   insolvent   bank.  presumed  to  have  assented  to  pro- 

I  563.     Frauds  in  keeping  uecounts  in  books  ceedings. 

of  corporations,  ji  571.     Foreign  corporations. 

1  563a.  False  entry  by  officer,  etc.,  of  bank.  i  572.     "Director"  deined. 

i  563b.  Circulating    false     rumora     regarding  j  573.     Cemetery -corporation     funds,     officers 

bank.  niay  not  borrow. 
i  564.     Officers      of     eorpomtion     publishing 

§  657.    rBAUD  IN  SUBSCRIPTIONS  FOR  STOCK  OF  CORPORATIONS. 

Every  person  who  fl]  signs  the  name  of  a  fictitious  person  to  any  subscription 
(or  or  agreement  to  take  stock  in  any  corporation  existing  or  proposed,  and 
[2]  every  person  who  signs  to  any  subscription  or  agreement  the  name  of  any 
person,  knowing  that  such  person  [a|  has  not  means  or  (b]  does  not  intend  in 
good  faith  to  comply  with  all  the  terms  thereof,  or  [3]  under  any  understand- 
ing or  agreement  that  the  terras  of  such  subscription  or  agreement  are  not  to 
be  complied  with  or  enforced,  is  guilty  of  a  misdemeanor. 
History:      Enacted  February   H,   1872. 

Aa  to  anbiiprlrllsB  *■  tfer  vaplliil  ntork 
of  a  rarporatloB,  BaaBlboriapd  iIkhIbk  ■■•« 
■aB*a  of  athrn  lo  anbaprlptlona,  rtr..  see 
Kerr'fl    Cyc.    Civ.    Code.     Zd     ed..    |  tS3    and 


vath»,   se«   Kerr's   Cyc.   Civ.   Code,    td   ed.. 
f  293  and  note. 

§  66S.  FRAUDS  IN  PROCURING  ORGANIZATION  OF  CORPORATION, 
OB  INCREASINa  ITS  CAPITAL.  Every  officer,  agent,  or  clerk  of  any  cor- 
poration, or  of  any  persons  [1]  proposing  to  organize  a  corporation,  or  |2)  to 
increase  the  capital  stock  of  any  corporation,  who  [3]  knowingly  exhibits  any 
false,  forged,  or  altered  book,  paper,  voucher,  security,  or  other  instrument  of 
evidence  to  any  public  officer  or  board  authorized  by  law  to  examine  the  organ- 
ization of  such  corporation,  or  to  investigate  its  affairs,  or  to  be  allowed  an 
increase  of  jta  capital,  with  intent  to  deceive  such  officer  or  board  in  respect 
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thereto,  is  punbhable  by  imprisonment  in  the  state  prison  not  less  than  three 
Qor  more  than  ten  years. 

Hlitory:     Enacted  Febrauy  14,  1872. 

PEAUD  IN  OBQANIZINQ  COBPOBATION  roHerlalty  of  any  fact  which  tends  to  proTe 

OB  INCREASING  CAPITAL,  or   diBprove   th»   ultimate   fact   In   iwue   la 

,,,..,..       J    .  *           I  material  and  a   gieneral   averment   that  the 

1.  Matenahty  of  Btatcment.  j^,^^  .tatement  wag  material  1»  Bufflclent.- 

2.  Officer  of  banking  corporation.  People  t.  Nash,  li  Cal.  App.  110,   114   P»c 

3.  PeraoDs  referred  to.  TB4. 


MtioB,  Bee  Kerr** 


false    eeitlBcate.    report,    etc   at 


3.     OBeer    at    banklBK    eorporatlan  ,Who 

exhibits  falBe  report  of  the  sfFaira  of  the 
bank  to  the  bank  commlBSlooers  with  In- 
tent  to   deceive    such   bank    commlss 


eorpontlox,   Md   elrll    llaMUtr   of   oBeen  ^^^    respect   to   the    affairs    of    the    bank 

theretor.  see  Kerr'a  Cyc.  GIt.  Code,   id  «d.,  ,.„n,g,  within  this  section.— People  v.  Nash. 

I  SIS  and  note.  jg  C^j   j^pp   jj^    ^  p^^.  7g<. 

Aa   to  Inereaae  of  the  eapltal  atoek  of  >  ,.     Persons  nttm*  to^-One   "proposing 

oorporsttoB,    see    Kerr's   Cye.   Civ.    Code,    Id  ^^  organise  a  corporation  or  to  Increase  the 

.    ed.,  i  SE9  and  note.  capital  stock  of  any  eorporaUon"  Is  not  the 

I,     HatcrlaltT    of    stateaeat. — Same    ruls  only    person    referred    to    In    thlB    section. — 

as  IH  applicable   to  perjury   is   applicable   to  People  v.  Nash,    16  CaL   App.  IIO,  Hi  Pac. 

prosecution  under  this  section  so  far  as  the  T81. 

S  669.  UNAUTHORIZED  USE  OF  NAME  IN  PROSPECTUS,  ETC.  Every 
person  who,  without  being  authorized  so  to  do,  subscribes  the  name  of  another 
to  or  inserts  the  name  of  another  in  any  prospectus,  circular,  or  other  adver- 
tisement, or  annoiincement  of  any  corporation  or  joint  stock  association,  exist-  ■ 
ing  or  intended  to  be  formed,  with  intent  to  permit  the  same  to  be  published, 
and  thereby  lead  persons  to  believe  that  the  person  whose  name  is  so  sub- 
scribed is  an  officer,  agent,  member  or  promoter  of  such  corporation,  or  associa- 
tion, is  guilty  of  a  misdemeanor. 

Hlitory:     Knacted  Pebruarjr  14,  1872, 

§660.    BOSCONDUCT   OF  DIRECTORS   OF  STOOE   OOBFOEATIOMS. 

Every  director  of  any  stock  corporation  who  concurs  in  any  vote  or  act  of  the 
directors  of  such  corporation  or  any  of  them,  by  which  it  is  intended,  either.-. 

1.  To  make  any  dividend,  except  from  the  stirplns  profltB  arising  from  the 
business  of  the  corporation,  and  in  the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as  provided  by  law,  pay 
to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock  of  the  corpo- 
ration; or, 

3.  To  discount  or  receive  any  not«  or  other  evidence  of  debt  in  pajnnent  of 
any  instalment  actually  called  in  and  required  to  be  paid,  or  with  the  intent 
to  provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  dlBoonot  any  note  or  other  evidence  of  debt,  with  the  intent 
to  enable  any  stockholder  to  withdraw  any  part  of  the  money  paid  in  by  him, 
or  his  stock;  or, 

5.  To  receive  from  any  other  stock  corporation,  in  exchange  for  the  shares, 
notes,  bonds,  or  other  evidences  of  debt  of  their  own  corporation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes,  bonds,  or  other  evidences  of 
debt  is.sued  by  such  other  corporation; 

— is  guilty  of  a  misdemeanor. 

HIatory:     Enacted  February  14,  1ST2. 
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TH.  XIII,  ch.  XIII.)        BAKK    OPPICBR9 — OVI 

MISCONDUCT   OP  DIBECTOBa   OP   COB- 
PORATION. 

1.  Subdiviflion  2 — Conetnied  to  render  b7-law 

2.  Subdiririon  3 — CoDitroed     not     to     lender 

void  a  note  givea  for  subaeription. 

1.     SBbdlTlaloB    S  —  C»mmtruti    to    reader 
vald  br-law  of  corparalloB  org-anlied  under 

Civil  Coda,   part   4,   title  1,   which  proTtdei  *■    SabdlTletoB  S — CoBelraed  net  t»  rea- 

Ihat  on   Hlitjr  days'  notice  ftny  atockholder  der  rold  ■  unti  trlrtm  la  parueat  af  aaaHa- 

may  surrender  his  itock  and  withdraw  (rom  airat   on   subscription    to    stock   of    banking 

corporation,    and    ahall,    upon    surreniler    of  corporation, — Paclflc    T.    Co,    v.    Dorsey,    7Z 

hi*  stock,  be  entitled  to  receive  amount  due  Cal.  BE,  BS,  G8,  12  Pac.  49,  13  Pac.  148. 

§661.    BANE  OF?ICEB,  ETC.,  OVEKDBAWINa  HIS  ACCOUNT,  ETC. 

An  officer,  director,  agent,  teller,  clerk  or  employee  of  any  bank,  who,  either, 

1.  Knowingly  overdraws  his  account  with  such  bank  and  thereby  obtains  the 
money,  notes  or  funds  of  any  such  bank ;  or 

2.  [Aaldli;,  etc.,  oommiMion,  etc.]  Asks,  for,  receives,  or  consents  or  agrees 
to  receive,  any  commission,  emolument,  gratuity  or  reward,  or  any  promise  of 
any  commission,  emolument,  gratuity  or  reward,  or  an;  money,  property  or 
thing  of  value  or  of  personal  advantage  for  procuring  or  endeavoring  to  pro- 
cure for  any  person,  firm  or  corporation,  any  loan  from,  or  the  purchase  or 
discount  of  any  paper,  note,  draft,  check  or  bill  of  exchange  by  any  such  bank, 
or  for  permitting  any  person,  firm  or  corporation  to  withdraw  any  account 
with  such  bank,  is  guilty  of  a  felony. 

HiBtory;  Eoacted  February  14,  1872;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  StfttB.  and  Amdta.  1900-1,  p.  468;  act  held 
nnconBtitutlonal,  see  history,  Kerr's  Cyc.  C.  C.  S  4,  Cyc.  Pen.  C,  }G; 
amended  May  17, 1917,  Stats,  and  Amdta.  1917,  p.  B79.  In  effect  July  27, 
1917. 

§661&.  BANK  OFFICER,  ETC.,  ABSTBACnNG  OK  WILFULLY  MIS- 
APPLYINO  MONEY.  Any  officer,  director,  trustee,  employee  or  agent  of 
any  bank  in  this  state,  who  abstracts  or  wilfully  misapplies  any  of  the  money, 
funds  or  property  of  such  bank,  or  wilfully  misapplies  its  credit,  is  guilty  of 
a  felony.  Nothing  in  this  section  shall  be  deemed  or  construed  to  repeal, 
amend  or  impair  any  existing  provision  of  law  prescribing  a  punishment  for 
any  such  ofEense. 


§  661b.  FRAUDS  BY  DIRECTOR  OF  BANX.  Every  director  of  a  bank  in 
this  state  who 

1.  In  case  of  the  fraudulent  insolvency  of  such  bank,  shall  have  participated 
in  such  fraud ;  or 

2.  Wilfully  does  any  act  as  such  director  which  is  expressly  forbidden  by  law 
or  wilfully  omits  to  perform  any  duty  imposed  upon  him  as  such  director  by 
law,  is  guilty  of  a  misdemeanor. 

The  insolvency  of  a  hank  is  deemed  fraudulent  unless  its  affairs  appear  upon 
investigation  to  have  been  administered  clearly,  legally  and  with  the  same  care 
and  diligence  that  agents  receiving  a  compensation  for  their  services  are 
bound,  by  law,  to  observe. 
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•I  MlcMl  ILLEQAL  GUABAMTY— LOAIT  TO  DIRECTOR.  [Fl.  ■■ 

§S61o.  GUABAHTT  IN  SUM  BEYOND  LEOAL  AMOUNT.  An  officer  or 
agent  of  any  bank  in  this  state,  who  makes  or  delivers  any  guaranty  or 
endorsement  on  behalf  of  such  bank,  whereby  it  may  become  liable  upon  any 
of  its  discounted  notes,  bills  or  obligations,  in  a  sura  beyond  the  amount  of 
loans  and  discounts  which  such  bank  may  legally  make,  is  guilty  of  a  mis- 
demeanor. 

History:    Enactment  approved  May  17,  1917,  Stats,  aod  Amdts.  1917, 
p.  GSO.    In  effect  July  27,  1917. 

g  661d.  LOAN  TO  DIBECTOB.  A  director  of  a  bank,  organized  under  the 
laws  of  this  state,  who  concurs  in  any  vote  or  act  of  the  directors  of  such  cor- 
poration, or  any  of  them,  by  which  it  is  intended  to  make  a  loan  or  discount  to 
any  director  of  sueh  corporation,  or  upon  paper  which  any  such  director  is 
,  liable  or  responsible  to  an  amount  exceeding  the  amount  allowed  by  the 
statutes;  or 

[Deposit  witii  corporation  to  make  loan.]  Any  director,  trustee,  officer  or 
employee  of  any  such  bank  who  makes  or  maintains,  or  attempts  to  make  or 
maintain,  a  deposit  of  such  bank's  funds  with  any  other  corporation  on  condi- 
tion, or  with  the  understanding,  express  or  implied,  that  the  corporation  receiv- 
ing such  deposit  make  a  loan  or  advance,  directly  or  indirectly,  to  any  director, 
trustee,  officer  or  employee  of  the  corporation  so  making  or  maintaining  or 
attempting  to  make  or  maintain  such  deposit ;  or 

[Concealing  acconnts  or  loans.]  Any  officer  or  employee  of  any  such  bank 
who  intentionally  conceals  from  the  directors  or  trustees  of  sueh  bank  any  dis- 
counts or  loans  made  by  it  between  the  regular  meetings  of  its  board  of  direc- 
tors or  trustees,  or  the  purchase  of  any  securities  or  the  sale  of  its  securities 
during  the  same  period,  or  knowingly  fails  to  report  to  the  hoard  of  directors 
or  trustees  when  required  to  do  so  by  law,  all  discounts  or  loans  made  by  it 
and  all  securities  purchased  or  sold  by  it  between  the  regular  meetings  of  its 
board  of  directors  or  trustees,  is  guilty  of  a  misdemeanor. 

Nothing  in  this  section  shall  render  any  loan  made  by  the  directors  of  any 
bank,  in  violation  thereof,  invalid. 


§  662.  EECEIVING  DEPOSITS  IN  INSOLVENT  BANK.  Every  officer, 
agent,  teller,  or  clerk  of  any  bank,  and  every  individual  banker,  or  agent, 
teller,  or  clerk  of  any  individual  banker,  who  receives  any  deposits,  knowing 
that  such  bank,  or  association,  or  hanker  is  insolvent,  is  guilty  of  a  misde- 
meanor. 

HIttory:  Knacted  February  1(,  1872;  amended  by  Code  Commls- 
Blon,  Act  March  16,  1901,  State,  and  Amdts.  1900-1,  p.  468:  act  held 
unconstitutional,  see  history,  S  6,  ante. 

INSOLVENT  BANK  HECEIVINO   '  10,  11.  Befleption  by  agent— Ag  to  generally, 

DEPOSIXa.  12.  Same— Special   authority    on    part   of 

1,  2.  ConBtitutionality.  agpnt  to  receive. 

3.  Deposit — Evidence  of.  13.  Same — ^Permitting   deposit    to   remain. 

4.  5.  iDSolveney — As  to  generally.  14- 16.  Indictment. 

6,  7.  &.«e--EvidenM  of.  ^,  ^  „^„  «„,i,„t«  .«,.«  .f  ,«,!,. 

8.  Knowledge.  IbK   AvVObIIi    nhm    baak    ■■    luaolrrBl,    ste 

9.  Liabilities.  nous,  IS  Am.  Cr.  Rep.  89;  31  L.  R.  A,  IH. 
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RECBIVIira,  ETC— FRAUD  IN  ACCOUNTS. 


1.  CanatltatloBalllr— The  atalute  mak- 
ing It  an  oltenat  to  recslva  any  deposit 
with  knowledge  that  bank  1b  unsafe  or  In- 
solvent, held  conatltutlonal.— In  re  Koet- 
tln«.  SO  WlH.  166,  62  N.  W.  822. 

An  (o  vo»stl1*floBallt7  of  ■tatatc.  aes 
notes,  10  Am.  Cr.  Rep.  86.  II  L.  R.  A.  134; 
and  brief  35  L.  R.  A.  ITS. 

Z.  suc^h  statute  la  not  in  conlllct  with 
fourteenth  amendment  of  federal  constitu- 
tion.—Baker  V.  State,  B4  Wla.  S«S,  IS  N.  W, 
1). 

S.  Deposit— Evideace  of. — Certiflcate  of 
deposit  stating  that  certain  peraon  had  de- 
posited therein  certain  sum  payable  to  her 
order  In  current  funds,  on  return  of  certifi- 
cate, is  evidence  of  deposit,  and  not  loan. — 
State  T.  Cadwell,  70  Iowa  132,  44  N.  W.  700. 
JOl. 

4.  Insolreaer  —  As  to  Keaerally. — One 
whose  estate  Is  not  sufficient  to  pay  his 
debts,   or   one    who    la   unable    to    pay    lila 

person  la  solvent  who  hB.s  property  subject 
CO  legal  process  sumcient  to  satisfy  all  his 
legal  obligation  a.— State  t.  Cadwell,  70  Iowa 
til.  44  N.  W.  TOO,  TBS. 
As    to    what 

L.  R.'a.  808. 

5.  In  prosecution  for  receiving  deposits 
while  bank  Is  Insolvent,  It  Is  Immaterial 
whether  insolvency  consists  In  inability  to 
pay  depositors  only,  or  to  pay  other  Uabll- 
ilies  and  depositors. — Carr  v.  State,  104  Ala. 
4,  IS  So.  160,  164. 

a.  Sane — Evldeaee  of— Evidence  of  con- 
dition  of  bank 


who  b 
of    books 


led  his 


of   l 


>ank. 


:   is 


Inatioi 


iclusl 


V  general  condition  a 
of  his  bank,  and  Jury  should  take  Into 
sideratlon  the  position  o(  oRlcer  anc 
control  of  Us  affairs,  in  delerml 
condition   I 


lolve 


Myer 


in.  206.  38  Pac.  2»6.  2»B. 

*.    LtabllllleB.— Capital  stock  and  aurplua 

fund  can  not  be  considered  as  liabilities  or 

debts.   In   determining   insolvency   of   bank. 


They  are  Its  resources  which  may  be  used 
to  pay  Its  depositors  and  other  creditors. 
whether  they  have  been  lost  by  loans  or 
otherwise.— State  v.  Hyera,  El  Kan.  106.  38 

Pac.  tse,  tn. 

Ml     ReeeytlOB  by  accnt — As  to  generally. 

— On  the  prosecution  of  banker  for  receiv- 
ing money  on  deposit,  when  he  knew  bank 
was  Insolvent,  it  is  Immaterial  that  money 
was  received  by  his  agent  In  his  absence. — 
Carr  v.  State.  104  Ala.  4.  16  So.  ISO,  154. 

tl.  In  prosecution  of  owners  of  bank  far 
receiving  deposit  white  bank  was  Insolvent. 
evidence  that  deposit  was  received  by  cash- 
ier in  their  absence  Is  admissible,  they  be- 
ing responsible  for  the  acts  of  their  agent. 
— State    v.   Cadwell.   70   Iowa   4SZ.    41   N.    W. 

13.      Same — Sreelal   anlbortty   ou    »art    of 

Bgeat  to  receive  particular  deposit  alleged 
In  Indictment  is  not  necessary,  where  It  Is 
shown  that  he  was  agent  of  bank  In  capac- 
ity of  receiving  such  loan. — Carr  v.  State, 
104  AU.  4,  16  So.  150.  154. 

An  (•  crlBlnal  Ilabllttr  ef  yreeldeat  far 
reeelvlag  deposit  whea  autney  la  received 
by  eashler.  aee  brief  IT  U  R.  A.  143,   144. 


13. 


BUffll 


.Pemtttlag  depoBlt 

knowledge    that   it   had   bee 
■ugh  defendant  wa 

when    deposi 


and    1 


n,  who  was  left  In  chare 
the  bank,  to  refuse  deposits. — Stale  v. 
Bifert,  103  Iowa  1SS.  63  Am.  St.  Rsp.  433,  IS 
L.  R.  A.  4SB.  65  N.  W.  809.  BIO. 

14.     Indletmeat  charging  that  defendants, 
bankers,  did  at  certain  time  and  place,  be- 


tloii,   ! 


lumcl 


It  of  fac 


,e.— State   v.   Cadwell.    79    Iowa 
I  N.  W.  700,  TOl. 
lo  reqalKlIea  of   IndletneBt,  see   note. 

I.  Cr.  Rep.  89;  brief,  36  L.  R.  A.  178. 

t   charging    that    defendant 


ruUy.     fel 


irtain  deposit  li 


istitutlng  fraud.— State 
.  A.    179.    43 

be  Insolvent,  did  accept  and  receive  from 
M.  a  deposit  In  banking  business,  ia  sulfl- 
cienl,  without  alleging  to  whom  money  de- 
posited belonged,  or  who  was  owner  of  it, 
or  entitled  to  its  possession. — State  v. 
Elfert.  102  Iowa  188.  63  Am.  St.  Rep.  433.  31 
I^  R.  A.  485,  65  N.  W.  309,  110. 


§663.  FRAUDS  IN  KEEFINO  ACCOUNTS  IN  BOOKS  OF  CORPOBA- 
TIONS.  Every  director,  officer,  or  agent  of  any  corporation  or  joint  stock 
association,  who  knowingly  receives  or  possesses  himself  of  any  property  of 
such  corporation  or  association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to  make,  or  to  cause  or  direct  to  be 
made,  a  full  and  true  entry  thereof  in  the  books  or  accounts  of  such  corpora- 
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tion  or  association,  and  every  director,  officer,  agent,  or  member  of  any  eorpo- 
ration  or  joint  stock  association  who,  with  intent  to  defraud,  destroys,  alters, 
mutilates,  or  falsifies  any  of  the  books,  papers,  writings,  or  securities  belonging 
to  such  corporation  or  association,  or  makes,  or  concurs  in  making,  any  false 
entries,  or  omits,  or  concurs  in  omitting  to  make  any  material  entry  in  any 
book  of  accounts,  or  other  record  or  document  kept  by  such  corporation  or 
association,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than 
three  nor  more  than  ten  years,  or  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  and  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such 
fine  and  Imprisonment. 

HIatory:  Enacted  February  14,  1S73:  amendMl  by  Code  Commis- 
sion. Act  March  16,  1901,  Stats,  and  Amdts.  19D0-1,  p.  468;  act  held 
unconstitutional,  see  history,  )  6,  ante. 

to  have  been  made  were  such  that  by  tn- 
Bpectlon  of  them  It  can  not  be  determined 
that  they  would  not  have  resulted  In  de- 
frauding bank,  Indictment  la  not  defectlre 
In  taillnK  to  show  that  bank  would  ba  de- 
frauded.— People  V,  I^onard,  lot  Cal.  IIO, 
202.  37  Pac.  121. 

a.  iBdletncnt  ar  iBforHiatloB — Farlleala* 
miry.— Indictment  chftrBlnB  that  defendant 
made  false  entry  on  books  of  banking  cor- 
poration, of  which  he  was  agenC,  must 
specify  particular  entry  relied  on  as  false 
t.       Defendant     might 


FRAUDS  IN  KEEPING  ACCOUNTS  IN 
BOOKS  OP  COBPOBATION. 

1.  Books  included — As  to  generally. 

2.  S&me — Minnte  book  at  directors. 
3, 4.  Defrauding  bank. 

5.  Indictment    or   information  —  Particular 

entry. 

6.  Same — Setting  out  entry. 

1.     Baoke  laelBded  —  Ae   ta  cpnenillr. — 

This  section  does  not  apply  exclusively  to 
books  of  account  kept  by  a  corporation  but 
It  Is  broad   enough   to  cover  any   record  or 

kept  by  a  corporation  for  profit,  and  espe- 
cially  should    this    be   true   with   reference 

to  the  llnanclal  condition  of  the  corporation 
and  Involving  contract  rights  of  the  corpo- 
ration.— Ex  parte  McKenney.  10  Cal.  App. 
35T,  1G9.  101  Pac.  9ZT. 

1.  Sane  —  Hlaute  book  vf  dtreeton  of 
corporation  is  within  those  Intended  by  this 
section. — Ex  parte  McKenney,  10  Cal.  App. 
3GT,  35».  101  Pac.  32T. 

S.  DefraadlBK  baak. — Such  indictment 
need  not  allege  facts  showing  that  the  bank 
would  have  been  defrauded  bv  the  (alaa 
entry,  this  being  purely  a  matter  of  evi- 
dence.—People  V.  l^onard,  103  Cal.  100,  MS. 
17   Pac.  222. 

4.     Where   entries   alleged   iB   Indictment 


made 


Indlctm 


not  specifying  the  entry  prosecution  would 
be  at  liberty  to  produce  any  entry  made  by 
defendant  which  tended  to  show  amount 
of  money  on  hand  at  commencement  of 
business  on  that  day,  and  until  proof  was 
olTered.  defendant  would  be  Ignorant  of 
particular  entry  relied  on. — People  v. 
Palmer.  63  Cal.  «1E,  110. 

«.  Sbmc — SHtt»K  a*t  eatry.— An  Indict- 
ment charging  that  defendant  was  an  ofll- 
rer,  director,  manager,  and  servant  of  bank, 
was  In  possession  of  certain  register  known 
aa   nole-regiater.   made    the    following   false 

amount  of  a  note,  is  not  defective  In  fall- 
ing to  show  that  entry  Is  false,  entries  be- 
ing set  out  In  Its  very  terms,  and  allegation 
being  that  they  were  false.— People  v. 
Leonard.  102  Cal.  100.  202,  IT  Pac.  122. 


g663a.  falsi:  ENTRY  BY  OFFICER,  ETC.,  OF  BANE.  Any  officer, 
director,  trustee,  employee  or  agent  of  any  bank  organized  under  the  laws  of 
this  state,  who  makes  a  false  or  untnie  entry  in  any  book  or  any  report,  tag  or 
statement,  of  the  business,  affairs  or  condition,  in  whole  or  in  part,  of  snch  cor- 
poration, with  intent  to  deceive  any  officer,  director  or  trustee  thereof,  or  any 
agent  or  examiner,  private  or  official,  employed  or  lawfully  appointed  to 
examine  into  its  condition  or  into  any  of  its  affairs,  or  any  public  officer,  office 
or  board  to  which  such  bank  is  required  by  law  to  report,  or  which  has 
authority  by  law  to  examine  into  its  affairs  or  into  any  of  its  affairs,  or  who, 
with  like  intent,  wilfully  omits  to  make  a  new  entry  of  any  matter  particularly 
pertaining  to  the  business,  property,  affairs,  assets  or  accounts  of  such  bank 
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in  any  book,  report,  statement,  or  tag  of  euch  bank  made,  written  or  kept,  or 
required  to  be  made,  written  or  kept  by  him  or  under  his  direction,  is  guilty 
of  a  felony. 


§S63b.     ClfiCTTLATINa   7ALSE    RUMORS   BEQARDINa    BANK.    Any 

person  who  wilfully  and  knowingly  makes,  circulates  or  transmits  to  another 
or  others  any  statement  or  rumor,  written,  printed  or  by  word  of  mouth,  which 
is  untrue  in  facts  and  is  directly  or  by  inference  derogatory  to  the  financial 
condition  or  affects  the  solvency  or  financial  standing  of  any  bank,  doing  busi- 
ness in  this  state,  or  who  knowingly  counsels,  aids,  procures  or  induces  another 
to  start,  transmit  or  circulate  any  such  statement  or  rumor,  is  guilty  of  a  mis- 
demeanor punishable  by  a  fine  of  not  more  than  one  thousand  dollars  or  by 
imprisonment  for  not  more  than  one  year,  or  both. 


§  664.  OFFICERS  OF  CORPORATION  FUBUSHINO  FALSE  REPORTS, 
STATEHEMT8,  ETC,  OF  ITS  CONDITION.  Every  director,  officer,  or  agent 
of  any  corporation  or  joint-stock  association,  who  knowingly  concurs  in  mak- 
ing, publishing,  or  posting  either  generally  or  privately  to  the  stockholders  or 
other  persons,  any  written  report,  exhibit,  or  statement  of  its  affairs  or  pecu- 
niary condition,  or  book  or  notice  containing  any  material  statement  which  is 
false,  or  any  untrue  or  wilfully  or  fraudulently  exaggerated  report,  prospectus, 
account,  statement  of  operations,  values,  business,  profits,  expenditures,  or 
prospects,  or  any  other  paper  or  document  intended  to  produce  or  give,  or  hav- 
ing a  tendency  to  produce  or  give,  the  shares  of  stock  in  such  corporation  a 
greater  value  or  a  less  apparent  or  market  value  than  they  really  possess,  or 
refuses  to  make  any  book  or  post  any  notice  required  by  law,  in  the  manner 
required  by  law,  is  guilty  of  a  felony. 

History:  Enacted  February  14.  1872;  amended  January  27,  1876, 
Code  Amdts.  IS7E-6,  p.  113;  amended  by  Code  CommlBslon,  Act 
March  IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  166;  act  held  unconetltu 
tionol,  see  history,  J  E,  ante;  amendment  re-eaacted  March  21,  1905, 
Btats.  and  Amdts.  1905,  p.  6S3. 

FALSE  BBPORTS  BT  CORPORATION  execute  certain  «worn   statement  and  that 

OFFICER.  they     published     atatement    In     paper,     was 

1.  Constraction  of  secljon— Aa  to  the  mak-      detective.  In  charging  two  oflen»es.— People 

iog  and  publishing  being  distinct  aets.  ^-  C<">Per,  63  CaL  S*7,  fl*8. 

2.  Defenses— In  msneml.  ,*■     »«'"-e»-i»  ■'-""i— "   (^a"   "ot  be 
.    ,   ,.                       ,    .                    ,,^     ..  .  claimed  that  the  mlHleadlng  portion  of  the 

3.  Indictment    or    infonnation — Duplicity.  report    constituted    only    an    eipreaalon    of 

4.  Evidence — As  to  proof  Tequired.  opinion  as  to  value  and  not  a.  slatemeni  ol 
6,6.  Ssme— Circular  Jetters  and  statements,      »   definite   (act.— People   v.   Youtz,    M   Cal. 

admifisible.  -^PP-  ***.  1*^  Pac.  Mi. 

7.  Same— Objections    sustained— Harmless  »-    l»Jl»t»e»t  or  ■>#•»•  ■tta>_Da*llHtT. 

error.  — An  Information  under  this  aectlon  chars- 


port  verdict. 

InK   the   defendant  with   maklnK   and   con- 
curring In  the  making  of  statements  which 
were  untrue  does  not  charge   two  offenaes. 

-People    V.    Xouts,    IS    Cal.    App.    440,    141 

la*  a>a  llie  publlafelDE  «t  -tateB»t  an  dla- 

Pac.  22S. 

tlHt  apta.  and  an   officer   mleht    concur   In 

4.     EvItlcBci — Aa    t»    pw9ot    r««BlFcA. — In 

one  and   take   no   pnrt   In   other;   hence  an 

prosecution    o(    president    of    bank    for    ex- 

indictment   chargfntt    that    defendants    did 

hibiting  to  bank-examiner  false  and  (orged 

Digilizedb,  Google 
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boDlcB.  It  Ib  Incumbent  upon  prosecution  to  sbua*   of   dlacretlon. — People   t.    Touti.    ti 

Bhow  th»t  defendant  knew  that  theBe  booka  Cal.  App.  HO,  14T  Pac.  IS2. 

contained  false  and  fraudulent  entries,  and  g,     9,„, — BaBeleHCT  of  rTldn»  ta  ■■n. 

that   defendant    presented   or  exposed   them  ^^  rerdlet^-lQ    this    proeecutloi 


'   wltb   Int 


ration  for  pub- 


People    v.    Helmer,    IE    Hun    (N.    T.)    ESO,    3S  ilshing    and    coocurrlng    In    the    publication 

N.  Y.  Supp.  Gi4,  B26.  of    ^    false    flnanclal    statement    as    to    the 

9.     Smmt — CImlar  letten  and  ■tateaacnta,  affairs  of  a  corporation   by   overBtatlng-  the 

adBlsalbllli;'    «f. — In    a    proHscutloD    under  valuation    of    the    stock,    the    conclusion    of 

thlB  section    evidence    le   admlaalble    of   clr~  the  Jury  as  to  the  exaggerated  and  untrue 

cular  letters  containing  false  statements  as  nature  of  the  report  Is  sustained  by  the  evl- 

to  the  corporation  affairs  furnished  by  the  dence. — People    T,    Touli.    H    Cal.    App.    440, 

defendant     to     persons     selUnK     stock     and  14T  Pac.  12Z. 

mailed     to     the     atockholders.  —  People     v.  g,     tub  statement  aa  to  the  Taluatlon  of 

YouW,  se  Cal.  App.  440.  147  Pac.  t2t.  the  stock   In  such  a   publication   Is   not  an 

t.    In  this  prosecution  for  publlshlnE  false  expression  of  opinion,  but  the  statement  Of 

reports    as    to    th*    Unanclal    condition    of   a  a    definite    fact.— People    v.    Touts,    16    Cal. 

corporation,    the    admlaslan    In    evidence    of  App.  440,  14T  Pac.  212. 

circular    letters    and    statements    turnlahed  lo.      In    prosecution    for    exhibiting    false 

by  the  defendant  to  persons  selling  stock  la  mport    to    bank-examiner,    fact    that    books 

held  proper.— People  ».  Touts,   tt  Cal.  App.  ^„e  upon  tables  of  bank,  accessible  to  ex- 

440,  147  Pac.  1*2.  aminer.    and    that    defendant    was    In    and 

T.     Sane—Ob  J  eetfaaa  ■nslalned — Haralesa  about  bank  and  knew  purpoae  of  examiner. 

»rr«r.— The  action  of  the  court  In  sustaining  Is  sumclent.   although   It  la  not  shown  that 

objections    to    questions    asked    of  two    wit-  defendant    personally    called     attention     of 

neaaes   who   were   offered   by    the    defendant  examiner  to   boolcs  or  handed  them   to  him. 

to  prove   the  value  of  the  stock,   conceding  —People   v.   Helmer,   SE  Hun    <N.   T.)    ESO,   » 

error.  Is  not  shown  to  have  amounted  to  an  N.  T.  Cr.  Rep.  GIS,  S3  N.  T.  Supp.  S14,  GIG. 

§S66.  OFFICES  OF  CORPORATION  TO  PERMIT  AN  INSPECTION  OF 
ITS  BOOKS,  Every  officer  or  agent  of  any  corporation,  having  or  keeping  an 
office  within  this  state,  who  has  in  his  custody  or  control  any  book,  paper,  or 
document  of  such  corporation,  and  who  refuses  to  give  to  a  stockholder  or  mem- 
ber of  such  corporation,  lawfully  demanding,  during  office  hours,  to  inspect 
or  take  a  copy  of  the  same,  or  of  any  part  thereof,  a  reasonable  opportunity  so 
to  do,  is  guilty  of  a  misdemeanor. 

Hlitory:      Enacted  February  14,   1ST2, 

§  666.  OFFICER  OF  RAILROAD  COMPANY  CONTRACTINQ  DEBT  IN 
ITS  BEHALF  EXCEEDING  ITS  AVAILABLE  MEANS.  Every  officer,  agent, 
or  stockholder  of  any  railroad  company,  who  knowingly  assents  to  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such  company,  unauthorized 
by.  a  special  law  for  the  purpose,  the  amount  of  which  debt,  with  other  debts 
of  the  company,  exceeds  its  available  means  for  the  payment  of  its  debts,  in 
its  possession,  under  its  control,  and  belonging  to  it  at  the  time  such  debt  is 
contracted,  including  its  bona  fide  and  available  stock  subscriptions,  and 
exclusive  of  ita  real  estate,  is  guilty  of  a  raiademeanor. 

History:     Enacted  February  11,  1872, 

§667.  DEBT  CONTRACTED  IN  VIOLATION  OF  LAST  SECTION  NOT 
INVALID.  The  last  section  does  not  affect  the  validity  of  a  debt  created  in 
violation  of  its  provisions,  as  against  the  company. 

History:     Enacted  Febi-uary  14,  1ST2. 

§668.  DIRECTOR  OF  A  CORPORATION  PRESUMED  TO  HAVE 
KNOWLEDGE  OF  ITS  AFFAIRS.  Every  director  of  a  corporation  or  joint 
stock  association  is  deemed  to  possess  such  a  knowledge  of  the  affairs  of  his 
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corporation  as  to  enable  him  to  determine  whether  any  act,  proceeding,  or 
omission  of  its  directui-s  is  a  violation  of  this  chapter. 

Hiatory:     Enacted  February  14,  1873. 

§669.    DISEOTOR  PRESENT  AT  MEETINO,  WEEN  PBESUMED  TO 

HAVE  ASSENTED  TO  PEOCEEDINOS.     Every  director  of  a  corporation  or 

joint  stock  association  who  is  present  at  a  meeting  of  the  directors  at  which 

any  act,  proceeding,  or  omission  of  such  directors,  in  violation  of  this  chapter 

occurs,  is  deemed  to  have  concurred  therein,  unless  he  at  the  time  causes  or  in 

writing  requires  his  dissent  therefrom  to  be  entered  in  the  minutes  of  the 

directors.  „.„ 

Hlitory:     Enacted  February  14.  1872. 

See  Kerr's  Cyc.  CIt.  Code,  2d  ed.,   ||  3D9.  aTT  and  notes. 

§  670.  DIEECTOB  ABSENT  EBOH  MEETINa,  WHEN  PBESTmED  TO 
HAVE  ASSENTED  TO  PBOGEEDINOS.  Every  director  of  a  corporation  or 
joint  stock  association,  althongh  not  present  at  a  meeting  of  the  directors  at 
which  any  act,  proceeding,  or  omission  of  such  directors,  in  violation  of  this 
chapter  occurs,  is  deemed  to  have  concurred  therein,  if  the  facts  constituting 
such  violation  appear  on  the  records  or  minutes  of  the  proceeding  of  the  board 
of  directors,  and  he  remains  a  director  of  the  same  company  for  six  months 
thereafter,  and  does  not  within  that  time,  cause,  or  in  writing  require,  his 
dissent  from  such  illegality  to  be  entered  in  the  minutes  of  the  directors. 
History:     Enacted  February  14,  1872. 

1 671.     rOBEION  CORPOBATIONS.     It  is  no  defense  to  a  prosecution  for 
a  violation  of  the  provisions  of  this  chapter,  that  the  corporation  was  one  cre- 
ated by  the  laws  of  another  state,  government,  or  country,  if  it  was  one  carry- 
ing on  business  or  keeping  an  office  therefor  within  this  state. 
Hlatory:      Enacted  February   14,  1S72. 

§672.  "DIBECTOB"  DEFINED.  The  term  "director,"  as  used  in  this 
chapter,  embraces  any  of  the  persons  having  by  law  the  director  or  manage- 
ment of  the  affairs  of  a  corporation,  by  whatever  name  such  persona  are 
described  in  its  charter  or  known  by  law. 

History:     Enacted  February  14,  1872. 

§673.    CEMETERY -CORPORATION    FUNDS,    OFFICERS    MAY    NOT 

BORROW.  No  director  or  oflficer  of  any  cemetery-corporation  or  association 
shall,  directly  or  indirectly,  for  himself  or  as  the  partner  or  agent  of  others, 
borrow  any  of  the  funds  of  such  corporation  or  association,  nor  shall  he 
become  an  endorser  or  surety  for  loans  to  others,  nor  in  any  manner  be  an 
obligor  for  moneys  borrowed  of  or  loaned  by  such  corporation  or  association, 
nor  shall  a  corporation  of  which  a  director  or  an  officer  is  a  stockholder  or  in 
which  either  of  them  is  in  any  manner  interested  borrow  any  of  sneh  funds. 
The  office  of  any  director  or  officer  who  acts  or  permits  action  in  contravention 
of  the  provisions  of  this  section  immediately  thereupon  becomes  vacant  and 
every  director  or  officer  authorizing  or  consenting  to  such  loan,  and  the  person 
who  receives  such  loan,  shall  severally  be  guilty  of  a  misdemeanor. 

Hlitory:     Enacted  March  13,  1911,  Stats,  and  Amdts.  1911,  p.  344. 
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CHAPTER  XrV". 

rEAUDULENT  ISSUE  OP  DOCUMENTS  OP  TITLE  TO  MERCHANDISE. 

I  577.  IsBuiog  fictitious  bills  of  lading,  etc.  |  581.  Selling,     bypothecaticg,     or     pledg'og 

1  57S.  lEBuing  Getitiotu  warehouse  receipts.  property  received   for  traDBportatioa 

%  579.  Erroneous   bills   of   lading   or   reeeipti  or  storage. 

issued  in  gootl  faith  excepted.  |  582.  Bill    of    lading    or    i««e1pt    issued    b^ 

i  5S0.  Duplicate     receipts    must    be    marked  warehouseman   must   be   canceled   oa 

"duplicate."  redelivery    of    the    property.       [Be- 

f  SS3.  Property  demanded  by  process  of  law. 

§  577.  ISSnmO  FICTITIOnS  BILLS  OF  LADINO,  ETC.  Every  person, 
being  the  master,  owner,  or  agent  of  any  vessel,  or  offieer  or  agent  of  any  rail-  . 
road,  express,  or  transportation  company,  or  otherwise  being  or  representing 
any  carrier,  who  delivers  any  bill  of  lading,  receipt,  or  other  voucher,  by  which 
it  appears  that  any  merchandise  of  any  description  has  been  shipped  on  board 
any  vessel,  or  delivered  to  any  railroad,  express,  or  transportation  company 
or  other  carrier,  unless  theaame  has  been  so  shipped  or  delivered,  and  is  at  the 
time  actually  under  the  control  of  suoh  carrier,  or  the  master,  owner,  or  agent 
of  such  vessel,  or  of  some  officer  or  agent  of  such  company,  to  be  forwarded 
as  expressed  in  such  bill  of  lading,  receipt,  or  voucher,  is  punishable  by  impris- 
onment in  the  state  prison  not  exceeding  five  years,  or  by  a  fine  not  exceeding 
one  thousand  dollars,  or  both. 

History:     Enacted  February  14,  1872. 

As  (•  bill  of  UdlBK.  see  Kerr's  Cyc.  Code.    Zd   ed.,    |I  Sill.   tlSla. 

§578.  ISSTTIKa  FICTITIOUS  WABEHOUSE  RECEIPTS.  Every  person 
carrying  on  the  business  of  a  warehouseman,  wharfinger,  or  other  depositary 
of  property,  who  issues  any  receipt,  bill  of  lading,  or  other  voucher  for  any 
merchandise  of  any  description,  which  has  not  been  actually  received  upon 
the  premises  of  such  person,  and  is  not  under  his  actual  control  at  the  time  of 
isauing  such  instrument,  whether  such  instrument  is  issued  to  a  person  as 
being  the  owner  of  such  merchandise  or  as  security  for  any  indebtedness,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or  both. 

HIatory:     Enacted  February  14,  1878. 

who  recetTes  personal  property  to  be  kept 
lor   th«  benefit  oF  the  depoflltor  or   ■   third 
party.— Civil   Code,   1  1814." 
c.   inieni. 
>    ..       .-  >..>..  3.     Imlent. — If  warehouse- racelpts  are  Is- 

I.  N.got.ab.l,l7.  ,„„  „^  a,„„a,„,.  „,  k„<,wi„s  ,h.,  ,„p. 

1.     CaBaB>lBBloBrTB>     mota     says;       "Ware-  erty    therein    repreaented    was    not    In    tact 

houseman    la   a    person    who   receives   Boods  In  atore  as  therein  dealgnated  and  deBcrlbed, 

and  merchandise  to  be  stored  In  his  ware-  crime,    aa   It    relates    to    issuance    of    such 

bouse   (or  hire. — Bout.   Jj.   Diet.,   vol.   t,   p.  receipts,   was   committed;   Intent   necessary 

SSO.     WharflnKer,   en*   who  owns  or  keeps  to   be   found  relates   alone   to   whether  de- 

a    wharf   for   the   purpose    of  receiving   and  fendant  Intended   to  Issue    receipt   IcnowInK 

shippinB-   merchandise    to   and   from   It   for  it  to  be  false,  and  it  ll  Immaterial  whether 

hire. — Id.,    p.    4SD.     Secalpt.   a   written   ac-  defendant    Intended    fraud    upon    bank    to 

knowledement  of  .   .   .   delivery  of  chattels,  whom  they  were  Issued  or  other  person,  and 

—See,    also.   Hooper  V.   Welle   Fargo   ft  Co.,  fact   that    there   was   an   underatandins   be- 

IT  Cal.  11.     Other  depositary  Includes  com-  tween   him   and    bank    that   property    repre- 

mon      carrlera.      forwarders,      inn-keepers.  sented  by  such  receipts  should  not  be  tied 

pawnbrokers,   pledKses,   etc.;   It  means   one  up    thereby    Is    Immaterial,    and    evidence 
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th«reot  InadinliBEbU   am  Justlllcatlon.  but  la  tlnblo,    receipt    need    not    b*    necotlable    In 

KdmlBBlble   la  aid  In   determination  ot  pun-  form  In  ordar  to  render  tha  WBrehouaemB,n 

lahment    to    be    awarded. — Sykea    r.    People,  Erlmlnally    liable    (or    iMUlnc    It    Cor    goods 

121  111,  111,  1»  1^,  B.  TOE,  TOB.  not    actually    In    store.— Stata    v.    Koshland. 

S.     Necotlabllltr.— Under    statute    provid-  26  Ore.  US,  IE  Pftc.  11. 
InK  that  warehouia-recelptB  Bhall  be  nego- 

§679.    EBRONEOUS  BILLS  OF  LADING  OB  BECEIPTS  ISBUSD  IN 

aOOD  7AITH  SXCEFTED.     No  person  can  be  convicted  of  an  offense  under 

the  last  two  sections  by  reason  that  the  contents  of  any  barrel,  box,  case,  cask, 

or  other  vessel  or  package  mentioned  in  the  bill  of  lading,  receipt,  or  other 

voucher  did  not  correspond  with  the  description  given  in  such  instrument  of 

the  merchandise  received,  if  such  description  corresponded  substantially  with 

the  marks,  labels,  or  brands  upon  the  outside  of  such  vessel,  or  package,  unless 

it  appears  that  the  accused  knew  that  such  marks,  labels,  or  brands  were 

untrue. 

HIatory:     Enacted  February  U,  1872. 

§580.     DUPUCATi:   BECEIPTS  MUST  BE  MASSED   "DUPUCATE." 

Every  person  mentioned  in  this  chapter,  who  issues  any  second  or  duplicate 
receipt  or  voucher,  of  a  kind  specified  therein,  at  a  time  while  any  former 
receipt  or  voucher  for  the  merchandise  specified  in  such  second  receipt  is  out- 
standing and  uncanceled,  without  writing  across  the  face  of  the  same  the  word 
"duplicate,"  in  a  plain  and  legible  manner,  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  five  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

Hiatory:     Enacted  February  14.  1672. 

Aa  ta  dBpIieate  bllla,  aee  Kerr'B  Cyc.  Code.   2(t  ed.,  H  IltSf,  ZlSlb. 

§681.  SELLINQ,  HYPOTHECATINa,  OB  PLEDQINQ  PROPERTY  RE- 
CEIVED FOR  TRANSPORTATION  OB  STORAGE.  Every  person  mentioned 
in  this  chapter,  who  sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  lading,  receipt,  or  voucher  has  been  issued  by  him,  without  the 
consent  in  writing  thereto  of  the  person  holding  such  bill,  receipt,  or  voucher, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

Htatory:     Enacted  Febniary  14,  1872. 

I.     Canmli»laiirni>>etf  saya:  "Nothlnc  Id        in     tha     Political     Coda     of     California     b> 

tbia  section  Is  Intended  to  prevent  the  d 


§  682.    BILL  OF  LADING  OR  RECEIPT  ISSUED  BT  WABEHOXTSEMAM 
MUST  BE  CANCELED  ON  REDELIVERY  OF  THE  PROPERTY.    [Repealed.] 
History:      Enacted   February  14,   1S72;    repeated    March   80,    1S74, 
Code  Amdts.  1873-4,  p.  434. 

§  683.    PROPERTY  DEMANDED  BY  PROCESS  OF  LAW.    The  last  two 
sections  do  not  apply  where  property  is  demanded  or  sold  by  virtue  of  process 

**     ^^'  Hiatory:     Enacted  February  14,  1872. 


Digitized  byGoOglC. 


■  low,  SSr>  UtJl'RING  RAILROADS— TAHFBRI>a  WITH  AIR-BRAKE. 


CHAPTER  XV. 


i  S87.     Injuries     to     TailroadB    and    railroad  j  588c.  Removing  Btales,   etc.,  of  state  high- 
bridges.  "^Ji  miBdemeanor. 

{  58Ta.  Tampering  with  air-brake  or  other  de-  |  589.     Injuries  to  toll  bouses  and  gate*. 

vice,    etc.,     of    car    or    locomotive,  f  590.     Injuries    to    milestones    and    guide- 
Penalty,  boards. 

i587a[2].  Tampering     with     air-brake,     etc.,  I  590a.  Inforroer  to  receive  half  of  fines  eol- 

switch,    etc.,    of    railroad,     Misde-  lected. 

meanor.  !  S90b.  Driving     faster    than     a    walk     over 

g  587b.  Trespassing    on   railroad    locomotives,  bridges. 

tenders,  ears  and   trains.     Penalty,  f  591.     Injuring  telegraph  or  telephone  lines. 

i  587c.  Fraudulently  evading  payment  of  fare.  |  592.     Water  ditches,  etc.,   penalty  for  tres- 

Punishment.  pass  or  interference  with. 

1 588.     Injuries    to    highways,    private   ways,  1 593.     Penalty  for  interference  with  electric 

and  bridges.  wires. 

I  S88a.  Throwing  glass,  etc.,  upon  highway. 

i  SSSb.  Engineering     department     may     close 

§  587.  INJUBIES  TO  RAILROADS  AND  RAILROAD  BRIDOES.  Ever^ 
person  who  malicioDsly,  either ; 

1.  Removes,  displaces,  injores,  or  destroys  any  part  of  any  railroad,  whether 
for  steam  or  horse  cars,  or  any  track  of  any  railroad,  or  any  branch  or  branch- 
way,  switch,  tnrnount,  bridge,  viaduct,  culvert,  embankment,  station  house,  or 
other  structure  or  fixture,  or  any  part  thereof,  attached  to  or  connected  with 
any  railroad ;  or, 

2. '  Places  any  obstmction  upon  the  ndls  or  track  of  any  railroad,  or  of  any 
switch,  branch,  branchway,  or  turnout  connected  with  any  railroad; 
— is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
or  in  the  county  jail  not  less  than  six  months. 

Hlatory:  Enacted  February  14,  1S72,  fonnded  on  %  6S0  of  the  New 
York  Penal  Code  ot  18E2,  and  i  53  Act  May  20,  1861,  Stats.  1861.  p. 
S25;  amended  by  Code  Commlsaion,  Act  March  18,  1901,  Stats,  and 
Amdta.  1900-1,  p.  468;  act  held  unconstitutional,  see  history,  |  6,  aate. 

1.     Kvld»«c    JamtlfriB*    caavlcHom.- 

tain  evidence  reviewed,  and  held  Co  wi 

conviction  In  prosecution  for  attemptEng  to        G93. 

§687a.  TAMPEBINQ  WITH  AIR-BRAEE  OB  OTHEB  DEVICE,  ETC., 
OF  CAR  OR  LOCOMOTIVE.  PENALTY,  Every  person,  who,  without  being 
thereunto  duly  authorized  by  the  owner,  lessee,  or  person  or  corporation 
engaged  in  the  operation  of  any  railroad,  shall  manipulate  or  in  any  wise 
tamper  or  interfere  with  any  air-brake  or  other  device,  appliance  or  apparatus 
in  or  upon  any  car  or  locomotive  upon  aueh  railroad,  and  used  or  provided  for 
use  in  the  operation  of  such  car  or  locomotive,  or  of  any  train  upon  such  rail- 
road, or  with  any  switch,  signal  or  other  appliance  or  apparatus  used  or  pro- 
vided for  use  in  the  operation  of  such  railroad,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  fihall  be  punished  by  fine  not  eiceed- 
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ing.one  huDdred  dollars,  or  hy  imprisomneDt  not  exceediag  three  montfas,  or 
by  both  such  fine  and  imprisonment. 

History:     Eaacted  March  IS,  1809,  Stata.  and  Amdts.  1909,  p.  453. 
In  effect  Immedlatelr. 

Another  section  numbered  S  687a  was  passed  on  the  2Zd,  and  given 
below  as  EES7a[2]. 

§687a[2].  TAHPEBINO  WITH  AIE-BRAKE,  ETC.,  SWITCH,  ETC.,  OF 
SAILBOAD.  MISDEMEANOR.  Every  person,  who,  without  being  there- 
unto duly  authorized  by  the  owner,  lessee,  or  person  or  corporation  engaged  in 
the  operation  of  any  railroad,  shall  manipulate  or  in  anywise  tamper  or  inter- 
fere with  any  air  brake  or  other  device,  appliance  or  apparatus  in  or  upon 
any  ear  or  locomotive  upon  such  railroad,  and  used  or  provided  for  use  in  the 
operation  of  such  car  or  locomotive,  or  of  any  train  upon  such  railroad,  or 
with  any  switch,  signal  or  other  appliance  or  apparatus  used  or  provided  for 
use  in  the  operation  of  such  railroad,  shall  be  deemed  guilty  of  a  misdemeanor. 
HIatory:     Enacted  March  22,  1909,  Stats,  and  Amdts.   1909,  p.  608. 

§687b.  TSESPASSma  ON  RAILROAD  LOCOMOTIVES,  TENDERS, 
CARS  AND  TRAINS.  PENALTY.  Every  person,  who  shall,  without  being 
thereunto  authorized  by  the  owner,  lessee,  person  or  corporation  operating  any 
railroad,  enter  into,  climb  upon,  hold  to,  or  in  any  manner  attach  himself  to 
any  locomotive  engine  tender,  freight  or  passenger  car  upon  such  railroad, 
or  any  portion  of  $ny  train  thereon,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof  shall  he  punished  by  a  fine  not  exceeding  fifty 
dollars,  or  by  imprisonment  not  exceeding  thirty  days,  or  by  both  such  fine 
and  imprisonment. 


§  fiSTc.  FRAUDULENTLY  EVADING  PAYMENT  OF  FARE.  PUNISH- 
MENT. Every  person  who  fraudulently  evades,  or  attempts  to  evade  the  pay- 
ment of  his  fare,  while  traveling  upon  any  railroad,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof,  shall  be  punished  by  a  fine  of 
not  more  than  five  hnndred  dollars,  or  imprisonment  not  exceeding  six  months, 
or  hy  both  such  fine  and  imprisonment. 

History:  Enacted  March  20,  1909,  State,  and  Amdts.  1909,  p.  576. 
gfi88,  INJURY  TO  mGHWAYS,  PRIVATE  WAYS,  AMD  BRIOaEO. 
Every  person  who  maliciously  digs  up,  removes,  displaces,  breaks  down  or 
otherwise  injures  or  destroys  any  state  or  other  public  highway  or  bridge,  or 
any  private  way,  laid  out  by  authority  of  law,  or  bridge  upon  any  such  high- 
way or  private  way,  where  the  amount  of  damage  done  by  the  violation  of  any 
of  the  provisions  of  this  act  is  five  hundred  dollars  or  more,  is  punishable  by 
imprisonment  in  the  state  prison  not  exceeding  five  years  or  in  the  county  jail 
not  exceeding  one  year;  provided,  however,  if  such  damage  amounts  to  less 
than  five  hundred  dollars,  every  person  violating  any  of  the  provisions  of  this 
act  shall  be  guilty  of  a  misdemeanor. 

History:  Enacted  Febmarj'  14,  1S72.  founded  on  §692  of  New 
Tork  Penal  Code  o[  1852.  and  33  12,  13  Act  April  28,  1855.  Stats.  1855, 
p.  193,  9  20  Act  May  IS,  ISGl.  Stats.  ISGl.  p.  397,  and  »  63  Act  May  20, 
1S6I,  Stats.  ISei,  p.  625:  amended  April  23,  1915,  Stats,  and  Amdte. 
191G,  p.  180.  In  effect  August  8,  1915. 
r.  c. — '3  057 
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INJUEY  TO  HIGHWAYS,  ETC.  boie»,  from  whence  It  waa  dumped  upon  sido 

1.  Construction  of  section— Closing  road— In-  ">'    mo""'"'".    ^rt""    which    It    ran.    hlghlr 

tent— Malice.  charged   with   gnvel  and  aedlment  acroai 

„„            n-            .        T,         ■.     .J..-  """h    highway,    depositing    thereon     large 

B.  Same— Bnnning  water— Deposit  of  debns.  quanmie»   of  mud,  gravel,   and   debrla  and 

3.  Improper  instruction— Injury  to  hightray.  obstructing  free  use  of  highway,  and   [here 


of  obstrucUo 
I   highway,  and   where  obati 
red   in    no    other    ' 


had   been    altered    by   board   of  supervisors        than  by  closing  down  parties"  mining  o 
and    defendant    had    merely    closed    up    old      atlons— County  of  Sierra  v.  Butler,  1J6  CaL 


right  t 
such  old  r 


GIT.   ttS,   no.    S»   Fac.   4IB. 


B  kick. 


.  had  right  to  fence  It  up  with  his  way.- In  prosecution  (or  maliciously  Injur- 
other  lands  for  his  own  convenience  and  ,„g  public  highway,  charge  that  it  jury  be- 
benent.  as  with  such  a.  belief  he  could  have       n^^g     j^om     evidence     that    defends 


I    Intei 


right  to  Injure  or  destroy  highway. 
.^umo  ..  when  he  had  no  legal  grounds  (or  such 
belief,  and  when  he  had  in  fact  no  such 
lattt  ■>(  right,  fact  of  such  belief  does  not  Justify 
^able  to  his  acts  in  Injuring  highway,  is  erroneous. 
Iter  and  as  eliminating  from  case  question  of  Intent. 
r  public       -People    T.    Ooodln,    ISS    Cal.    4ES,    4BT.    t» 


§  688a.  THKOWINQ  GLASS,  ETC.,  UPON  HiaHWAT.  An^  person  who 
throws  or  deposits  any  glass  bottle,  glass,  nails,  tacks,  hoops,  wire,  cans  or  any 
other  substance  likely  to  injure  any  person,  animal  or  vehicle  upon  any  public 
highway  in  the  State  of  California  shall  be  guilty  of  a  misdemeanor. 

Hittory:     Enacted  February  28,  1911,  Stata.  and  Amdte.  1911,  p.  91. 

§688b.     ENGIHEERINa    DEPARTMENT    MAT    CLOSE    ROADS.     If  it 

shall  appear  necessary  to  the  state  department  o£  engineering,  its  officers  or 
appropriate  employees,  to  close  any  road  or  highway  coming  under  its  juris- 
diction  so  as  to  permit  of  proper  completion  of  work  which  ia  being  performed. 
such  department,  its  officers  or  appropriate  employees,  may  close,  or  cause  to 
be  closed,  the  whole  or  any  portion  of  such  road  or  highway  deemed  necessary 
to  be  excluded  from  public  travel. 

[May  erect  barriers.]  "While  any  such  road  or  highway,  or  portion  thereof, 
is  so  closed,  or  while  any  such  road  or  highway,  or  portion  thereof,  is  in  process 
of  construction  or  maintenance,  such  department,  its  officers  or  appropriate 
employees,  or  its  contractor  under  authority  from  such  department  or  the 
appropriate  officers  or  employees  of  such  department,  may  erect  or  cause  to  be 
erected,  suitable  barriers  or  obstructions  thereon,  may  post,  or  cause  to  be 
posted,  conspicuous  notices  to  the  effect  that  the  road  or  highway,  or  portion 
thereof,  is  closed  or  directing  the  trafSc,  and  may  place,  or  eauae  to  be  placed, 
warning  lights  and  lanterns  on  such  road  or  highway,  or  portion  thereof. 

[Penalty  for  bre^dn^  down  barriers.]  When  such  road  or  highway  is 
closed  to  the  public  or  in  process  of  construction  or  maintenance,  as  provided 
herein,  any  person  who  wilfully  breaks  down,  removes,  injures  or  destroys  any 
such  barriers  or  obstructions,  or  tears  down,  removes  or  destroys  any  such 
notices,  or  extinguishes,  removes,  injures  or  destroys  any  such  warning  lights 
or  lanterns,  so  erected,  posted  or  placed  by  such  department  of  engineering, 


Digitized  byGoO^IC 


T».  XUI,  ek.  XT.]       RBHOVIKG    STAKES — IKJVRIITO  TBLBGHAPB    UKB.         ■■  USe-SOl 

its  officers,  appropriate  employees,  or  its  authorized  contracter,  shall  be  guilty 
of  a  misdemeanor. 


§S88c.  REUOYING  STAKES,  ETC.,  07  STATE  HIOHWAT,  MISDE- 
HEAKOE.  Any  person  who  wilfully  injures,  defaces,  breaks  down  or  removes 
any  monument  or  stake  placed,  erected  or  used  by  the  state  department  of 
engineering,  its  officers  or  employees  for  the  purpose  of  designating  any  point 
in  the  boundary  or  survey  of  any  state  road  or  highway  on  or  along  any  such 
road  or  highway,  or  as  a  part  of  such  road  or  highway  work,  shall  be  guilty  of 
a  misdemeanor. 

n,  191S,  StaU.  and  Amdts.  1915, 

§  689.  INJDBIE8  TO  TOLL  HOUSES  AND  GATES.  Every  person  who 
maliciously  injures  or  destroys  any  toll  house  or  turnpike  gate,  is  guilty  of 
a  misdemeanor. 

History:  Enacted  February  14.  1872,  founded  on  }  693  of  tbe  Nev 
York  P«ual  Code  of  1852,  E  32  Act  May  12,  1S53,  Gal.  Stata.  1853.  p. 
176. 

§  590.  INJURIES  TO  MILESTONES  AND  GUIDE-BOABDS.  Every  per- 
son who  maliciously  removes,  destroys,  injures,  breaks  or  defaces  any  mile- 
post,  board  or  stone,  or  guide-post  erected  on  or  near  any  highway,  or  any 
inscription  thereon,  is  guilty  of  a  misdemeanor. 

Hlitory:  Enacted  February  14,  1872,  founded  on  1694  of  the  New 
Tork  Penal  Code  of  1852,  and  3  32  Act  May  12,  1863,  Cal.  Stata.  1853. 
p.  176;  amended  March  22,  1907,  Statu,  and  Arndts.  19DT,  f.  892,  Ketr'a 
State,  and  Amdts.  1906-T,  p.  529. 

§  090a.    INFORMER  TO  RECEIVE  HALF  OF  FINES  COLLECTED.    One 

half  of  all  finea  imposed  and  collected  under  the  provisions  of  section  five 
hundred  and  ninety  shall  be  paid  to  the  informer  who  first  causes  a  complaint 
to  be  filed  charging  the  defendant  with  the  violation  of  said  section. 

,  p.  S9S, 


§  690b.  DRIVING  FASTER  THAN  A  WALK  OVER  BRIDGES.  Every 
person  who  rides  or  drives  faster  than  a  walk  across  any  bridge  on  a  public 
highway,  upon  which  bridge  there  is  displayed  a  sign  or  notice  stating  that 
it  is  illegal  to  ride  or  drive  faster  than  a  walk  across  tbe  same,  is  guilty  of  a 
misdemeanor. 

History:     Enacted  March  21,  1911,  StaU.  and  AmdU.  1911,  p.  428. 

§  691.  INJURING  TELEGRAPH  OR  TELEPHONE  LINES.  Every  person 
who  maliciously  takes  down,  removes,  injures  or  obstructs  or  makes  any 
unauthorized  connection  with  any  line  of  telegraph  or  telephone,  or  any  other 
line  used  to  conduct  electricity,  or  any  part  thereof,  or  appurtenances  or 
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apparatus  connected  therewith,  or  severs  any  wire  thereof,  is  guilty  of  a 

misdemeanor. 

History:  Enacted  February  14,  lETZ,  founded  on  9  695  ot  the  New 
York  Penal  Code  of  1S52,  aad  §  S  Act  April  18,  1862,  Cal.  Stata.  1S62, 
p.  290;  amended  by  Code  Commission,  Act  March  16,  1901,  by  Inaer- 
tlon  of  worda  "or  telephone,  or  any  other  line  used  to  conduct  elec- 
tricity," Stats,  and  Amdta.  1900-1,  p.  469,  act  held  unconstitutional,  see 
history,  {  ITla,  ante;  amendment  re-enacted  March  21,  1905,  State,  and 
Amdta.  1905,  p.  6S3;  amended  March  10,  1909,  Stats,  and  Amdta. 
1909,  p.  272. 

INJURING  TELEGKAPH  OB  TELEPHONE      Included    within    meaning    of    "telegraph." 
LINES.  and  proseeulion  will  He  thereunder  for  cut- 

1.  Construction  of  eection—Aa  to  repeal.  >'"«  *"'*   destruction  of   telephone- wtrea.-- 

,,„  ,  ,,,.,,       ,  ,      ,  Davia    V.    Paclflc   T.    A    T.   Co.,    127    CaL    S12. 

2.  Same— "Telegraph"  includea  telephone.  jj^    „  -p^^    ^^g_     g^^  ^^^^  ^^  Richmond  v. 

3.  MalieiouB    miBChief  —  "Any    line    of    tele-        Southern   Bell  T,   &  T.   Co..   28   C.  C.  A.   669, 

graph" — Telephone  linea.  g6  Fed.  1». 

4.  'What  ia  no  defense — Advice  of  eounael.  ^    Haiiriou  mUphiec— "Aar  line  ot  trlr- 


ConatrBctloH  af  bi 


e  of  Davis 


—The  1906  amendment  doea  not  repeal  sec-  v.  Pactflo  Tel.  &  Tel.  Co.,  127  Cal.  SlI,  S9 
tlon  69S.  The  worda  "any  other  line  used  Pac.  698.  where  thla  phraseology  was  held 
to  conduct  electricity"  are  wtthin  the  rule  to  Include  telephone  linea,  Is  dtstlnsulshed. 
of  construction  known  as  ejusdam  g-enerla,  and  the  construction  there  made  held  to  be 
and  refer  to  thlnga  of  tho  same  general  na-  inapplicable  Co  a  grant  of  rights  of  way  for 
ture,  OB  those  apecined.  It  Is  a  mailer  of  telegraph  lines  in  the  public  hlgrhways  un- 
common knowledge  Chat  wires  used  to  con-  der  section  G8S  C.  C,  so  aa  to  authorise  an 
duct  electric  currents  of  high  voltage  are  extension  of  the  provisions  thereof  to  tele- 
heavier  and  more  carefully  insulated  than  phone  lines.— Sunset  Tel.  &  Tel.  Go.  v.  Pasa- 
those  used  for  telegraph,  telephone,  Are  and  dena,  161  Cal.  276,  118  Pae.  796. 
burglar  alarms,  and  It  was  such  wires  as  4.  what  Is  na  defense — Advice  of  eamu- 
the  general  language  of  this  section  was  ^i^Fact  Chat  defendants  were  advised  by 
intended  to  apply,  and  not  the  wires  de-  counsel  to  cut  certain  telegraph-wires  in 
voted  to  the  purposes  so  distinctly  Bet  forth  order  to  make  leat  case  Is  no  defense  to 
m  section  BBS.- Matter  of  Petition  of  John-  prosecution  under  thla  section.— Da  via  v. 
Bon,  167  Cal.  142.  138  Pac.  740.  Paclflc    T.    &    T.    Co..    127    CaL    812,    Jt»,    69 

X.     Same— •Telegraph'*  l>clndrs  telephoBc.  Pac.  638. 
— Under   this   section,   word   "telephone"   is 

g  S92.  WATER  DITCHES,  ETC.,  PENALTY  FOR  TRESPASS  OR  INTER- 
FERENCE WITH.  Every  person  who  shall,  without  authority  of  the  owner 
or  managing  agent,  and  with  intent  to  defraud,  take  water  from  any  eanal, 
diteh,  flume  or  reservoir  used  for  the  purpose  of  holding  or  conveying  water 
for  manufacturing,  agricultural,  mining,  irrigating  or  generation  of  power, 
or  domestic  uses,  or  who  shall  without  like  authority,  raise,  lower  or  otherwise 
disturb  any  gate  or  other  apparatus  thereof,  used  for  the  control  or  measure- 
ment of  water,  or  who  shall  empty  or  place,  or  cause  to  be  emptied  or  placed, 
into  any  such  canal,  ditch,  flume  or  reservoir,  any  rubbish,  filth  or  obstruction 
to  the  free  flow  of  the  water,  is  guilty  of  a  misdemeanor. 

History:     Enacted  March  20,  1S99,  SUts.  and  Amdte.  1S99,  p.  146. 

§693.    PENALTY   FOR   INTERFERENCE   WITH   ELECTRIC   WIRES. 

Every  person  who  unlawfully  and  maliciously  takes  down,  removes,  injures, 
interferes  with,  or  obstructs  any  line  erected  or  maintained  by  proper  author- 
ity for  fhe  purpose  of  transmitting  electricity  for  light,  heat,  or  power,  or  any 
part  thereof,  or  any  insulator  or  cross-arm,  appurtenance  or  apparatus  con- 
nected therewith,  or  severs  or  in  any  way  interferes  with  any  wire,  cable,  or 
current  thereof,  is  punishable  by  imprisonment  in  the  state  prison  not  exeeed- 
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ing  five  years,  or  by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
in  the  county  jail  not  exceeding  one  year. 

Hlatory:     Knacted  March  2,  1901,  State,  and  Amdts.  1900-t,  p.  92. 


INTEBPEBINQ  WITH  ELECTEIC  WIRES 
—PENALTY. 
1.  CoQitnietion  of  section — Aa  to  what  for- 
bidden. 
2, 3.  Same — Aa  not  repealed  b^  amendment  to 
section  591,  ante. 
4.  Evidence — As  to  sutliDrit?  to  do  bnainesB. 
5, 6.  Same — Misconduct    of    prosecutor— <;on- 
dooemeat  bj  defendant. 
7.  Injunction  will  not  lie  to  restrain  owners. 

1.     CoBntractlsB   of  iicetla*  —  Aa   to  wkat 

farbtddcn.— ThlB  secclon  forblda  only  unlaw- 
ful and  malJcIoua  removal  or  Interference 
with  wires,  and  even  It  auch  wires  consti- 
tuted unlawful  obatructlona  In  street,  Ihoy 
would  atlU  be  private  property,  and  unlaw- 

proper  subject  for  punlahment.— Sullivan  v. 
San  Francisco  Q.  &  E.  Co.,  148  Cal.  IflS,  3T1, 
83  Pac.  IBS. 

a.  Saae — Aa  mat  repealed  ky  amendBieBt 
to  aeefloB  SSI,  aate. — Section  SSI  ot  the 
Penal  Code,  adopted  In  1301.  making  It  a 
felony  maliciously  to  Interfere  'with  the 
conductors  of  electricity  used  for  light,  heat 
or  power,  waa  not  repealed  by  the  amend- 
ment of  1905  to  section  G91  ol  auch  code. 
maklns  It  a  mlademeanor  mallcloualy  to 
Interfere  with  telegraph  lines,  "or  any  other 
line  used  to  conduct  electricity."  The  worda, 

trlclty."   come  within   the   rule   ot  construe- 

to  things  ot  the  same  general  nature  as 
those  speclfled.— Ex  parte  Johnson,  167  Cal. 
Hi,  1S8  Pac.  740. 


mployed  by  the  law- 


142,  138  Pac.  T10. 


wir 


: — .Km  to  antkorllr  *a  do  lHiBl< 

Dof  on  the   part  ot  the  peopli 
cution    for    interference 
I    abundantly    eatabllahe 


Ith 


tact  that  t 

authorized  to  do  business  at  its  location  at 
the  time  of  the  commlaslon  ot  the  offense, 
and  that  the  evidence  upon  the  whole  case. 
direct  and  clrcumatantlal.  amply  supports 
the  verdict  that  the  defendant  was  the  per- 
petrator of  the  oftenae.— People  v.  McAlpine, 
as  Cal.  App.  T2T,  145  Pac.  lEI. 

S.  Same  —  Mlapaadnrt  of  pnaefntor  — 
CondvaeBenl  ky  defendaHt. — In  this  prose- 
cution tor  the  crime  defined  by  section  B93 
of  the  Penal  Code,  there  la  no  merit  In  the 
claim  that  the  district  attorney   was  guilty 
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bringing  out 
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&  B.  Co.,  148 

Cal. 

S68,  871, 

,  83  Pac.  166. 

tain  species  and  t 
elude  other  apecles 
rule  Is  founded  up 
general  words  we 
their  full  and  i 

§  593a.  DBIVING  NAILS,  ETC,  IN  WOOD  INTENDED  FOB  MANDFAO- 
TUKE  OP  LUMBER.  Every  person  who  maliciously  drives  or  places  in  any 
saw-log,  sMngle-bolt,  or  other  wood,  any  iron,  steel,  or  other  substance  suPR- 
cicntly  hard  to  injure  saws,  knowing  that  such  saw-log,  shingle-bolt,  or  other 
wood  is  intended  to  be  manufactured  into  any  kind  of  lumber,  is  guilty  of  a 
felony, 

Hlatory:  Enacted  hy  Code  Commission,  Act  March  16,  1901.  Stats, 
and  Amdts.  1900-1,  p.  469;  act  held  uu constitutional,  see  biBtory,  }  S, 
ante:  amendment  re-enacted  March  Zl,  1906,  SCatB.  and  Amdts.  1906, 
p.  6S3,  and  being  a  codlflcatlon  of  the  Act  ot  February  9.  1876,  SUts. 
1S7S-6,  p.  32,  8e«  HenniDE'B  General  I^ws  (1st  ed.),  p,  703. 
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MALICIOUS 
I  S94.  HaliciouB  inUeliief  in  general,  defined. 
I  595.     Specifications  in  following  sections  not 

restrictive  of  last  section. 
I  596.    Poisoning  cattle. 
t  597.     Cruelty   to  animals,  killing,  maiming, 

torturing,    overtlriring,   overloading, 

ete. 
f  5S7a.  UnnecCBsarj      torttire,      suffering      or 

crueltj. 
f  597a[2].  Docking  taits  of  horses. 
It  59Tb.  Fighting  animals. 
{  59Tb[£].  Registration  of  docked  borses. 
I  597c.  Training   for   certain   purpose,   or  be- 
ing present. 
(■597c[2].  Evidence. 
i  597<l.  Arrests  without  irariants. 
H  597d[2].  Violation  a  misdemeanor. 
I  i)97e.  Impounding  witbont  food  or  water. 
I  59rf.  Permitting     animals    to    go    without 

care.      Abandoned    animala    to    ba 

killed. 
1 597g.  Inclosure    from    view   of   etallionB   or 

jacks, 
I  598.     Kitting,  etc.,  birds  in  cemeteries. 
f  SSf'a.  Killic);  or   detaining  homing  pi^^eoas. 
i  589.     Kilting   gulls    or   cranes.      Destrajriog 

nests  or  eggs.     [Itepeale<l.] 
S599[a].Killing  elk.     [Repeated.] 
1 .5990.  Prosecutions. 
I  599b.  Words  defined. 
Ji  599c.  Not  to  interfere  with  game  laws. 
(  59gd.  Docking  of  tails. 
1  599e.  Aoimals   to   be   killed   when   unfit  for 

t  599f.  Killing  of  elk  a  felonj. 

I  600.  Burning  structures,  etc.,  not  the  sub- 
ject of  arson. 

I  601.  Using  eiplosives  in  destrojing  or  in- 
juring buildings,  etc.     [Penalty.] 

f  602.     Malicious  injury  to  freehold. 

i  603.  Trespassing  upon  land  belonging  to 
the  United  States.      [Repealed.] 

I  604.     Injuries  to  standing  crops,  etc. 

f  605.     Removing,  defacing,  or  altering  land- 

§  694.  HALICIOUS  MISCHIEF  IN  OENERAL,  DEFINED.  Every  person 
who  maliciously  injures  or  destroys  any  real  or  peraonal  property  not  his  own, 
in  cases  otherwise  than  such  as  are  specified  in  this  code,  is  guilty  of  a  mis- 
demeanor. HWory:     Enacted  February  14,  1872. 


MISCHIEF. 

I  606.     Destroying  or  injuring  jails. 

I  607.  Destroying  OT  injuring  bridge*,  dama, 
levees,  etc. 

I  60S.      Burning  or  injuring  rafts. 

I  608a.  Setting  vessels  adrift. 

I  608b.  Injuring  vessels. 

i  60Hc.  Sinking  vessel  is  a  felony. 

1  609.     Damages,  etc.,  to  buoy  or  beacon. 

I  610.  Masking  or  removing  signal  lights,  or 
exhibiting  false  lights. 

I  611.     Obstructing  navigable  streams. 

I  612.  Depositing  sand,  dust,  etc.,  in  Hum- 
boldt Bay. 

I  613.  Throwing  overboard  ballast,  or  other- 
wise obstructing  the  navigation  of 
any  harbor,  et«. 

I  614.     Mooring  vessels  to  buoys. 

I  615.  Injuries  to  signals,  monumeots,  etc., 
erected  in  United  States  coast  sur- 
vey. 

1 616.  Destroying  or  tearing  down  notices, 
etc.,  before  expiration  of  time  for 
which  they  were  to  remain  set  up. 

f  617.     Injuring  or  destroying  written  instru- 

I  6IS.     Opening  or  publishing  scaled   letters. 
f  619.     Disclosing  contents  of  telegraphic  or 

telephonic  messages. 
1 620.     Altering     telegraphio     or     telephonic 


1622. 

(623. 

S  623}. 
8  624. 

S625. 

|e25a. 


Opening  telegraphio  or  telephonic 
messages. 

Injuring  works  of  art  or  improve- 
ments in  any  city,  town,  or  villaj^. 

Mutilation  of  books,  etc.,  in  public 
libraries  and  mnaeunu. 

Wilful  detention  of  library  books. 

Breaking  or  obstructing  gas  or  water 
pipes,  etc. 

Drawing  water  from  works  after  they 
have  been  closed. 

Unlawful  interfeienecB  with  Are- 
alarm  apparatus.    Penalty. 


MALICIOUS  MISCHIEF. 

1.  As  to  construction  of  statute — Devised 

to  reach  what. 

2.  Same — Driving  sheep. 

3.  Defenses   —  Actual     ill-will     towards 

owner  not  actuating. 
4-  7.  Same — Necessary     for     protection     or 
preservation  of  own  property. 
8.  Same— Same— The  motive  in  the  act, 
the  test. 


6.  Distinction — Between  trespass  and  ma- 
licious trespass. 

10.  Essential  ingredients — Malice. 

11.  Same — Same — What  necessary. 

12.  Same — Specific  intent  as  essential  ele- 

13.  Exists  under  common  law. 

14.  Includes  what  physical  injuries. 

15.  Indictment  or  information — As  to  gen- 
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16.  Same — Following  Unguage  of  statute,  4.     S»mf.  —  Keeeul«r  tor  pntectloB   ar 

sufficient.  VFcacrvatlaa  ar  «wa  »rom*r*rt  where  no  ele- 

IT.  Same— Intent  and  malice  being  neeea-  »"«"*   °'  ">alice   toward   owner  exists,   fur- 

sary  elements  nlBhea    a    complete    aerense    In    a    criminal 

,.„„,           1                ,             .,u  prosecullon    charglnB   mallcloua   mlachlef. — 

18.  Same— Valne  o*  property  need  not  bo  ^^.^^  ^   ^          jO  Ga.  325.  76  Am   Dec.  666. 

stated. 

19.  Must  be  object  of  act.  *-    '^'"'■-  "''"«   »  P^"°"   "'"»  "   »"=- 

-.     ,.    ,            .     _               ....  passing    animal,    durlnc    an    actual    act    of 

20.  Nature  of  offense-A  civil  wrong.  tre.pasB  by  It.  lor  the  sole  purpose  ot  pre- 
El.  Same— A  crime  at  common  law.  venling  dealructlon  ot  crop,  he  is  not  guilty 
22.  Same — Consists  in  wilful  and  unlawful  »'     the     oflenae    or    mallcloua     mischief.— 

injurj.  Branch  v.  State,  41  Tei.  622. 

23,24.  Same- Misebief     done    incidental     to  Aa  to  rteht   to  ktll   ireavawUHv  animals, 

other  act.  ace  note,  16  Ann.  Cas.  »Si. 

25.  Same — Much   depends  upon  particular  8.     Conpam    Snap  v.   People.   1»   III.   80. 

pbraseolo^  of  the  statute.  68  Am.  Dec  SSS;  Jones  v.  States,  3  Tex.  App. 

28.  Redress  for  private  grievance.  ^^*- 

27.  Statutes- Apply  to  what.  '-     O""  •"""  "  trespasalns  dog  to  prevent 

28.  mat  is  not  malicious  mischief-Tear-  |;,.';rcir:;Trw^s:'re  llTof  Xy  Tt  T^U- 

mg  down  fence,  when.  ^,„„,    mlsemef.-See   Stale    v     ChurchlU.    15 

A>    to    baralas    brldse    oa    klvhwsr,    See  Idaho    645,    16    Ann.    Cos.    947.    19    U    R.    A. 

post,  I  600  and  note.  (^'  ^i  ^^^<  ^^  I'ac.  853. 

Aa    to    Biallclana    mlBcklrf    Kenerally,    see  Aa  to  risht   to  km  trespaBBlav  ^okk,  see 

full    collection    cases    In    note,    128    Am.    St.  notes,   40   L.  R.   A.   SIO;   19   U   R.  A.    (N.  S.) 

Rep.  16S.  836. 

Aa  ta  malleloiia  mlaektef  at  eonmoa  law,  %     Same — SaBae.~-Tke   mollTC   la   tke   art 

see  note.  32  Am.  Dec.  B62-666.  of  killing  a  trespassing  animal   Is   the   lest 

Aa  to  mallelou  .i.eklef  aad»  .tatator,  •">  »"  whether  the  killing  Is  malicious  mls- 

rt-tcDlatloaa,  see  note,   32  Am,   Dec.   666,   669.  chief.— Stephens    v.    State,    65    Miss.    329,    3 
So.  458. 

Aa  to  cneHy  to  foirla,  sack  a>  ekickcaa, 

I.  a  BladeiHaaor,  see  note.  78  Am.  St.  Rep.  »■     I>l"«l"«tloa  —  B-t««B      Ireapaaa      aad 

240  ualleloBB  treapaaa  is  that  one  Is  civil  Injury 

_  and  other  criminal  injury. — Dawson  v.  Slate, 

I.     Aa  la  Mtnatntellon  of  atatntf — Dcvlaed  ev  Ind    478    481 

c°o"s"'or1nl'ohicvouB  Tnjury   to  "property   of  »•*■     Esk*"««"    l»««-««-4a  —  Malice.— In 

another  as  crime  are  not  intended  (o  make  prosecution    for   malicious    mischief,    malice 

every    wilful    and    wrongful    act    so    punish-  toward    owner    Is    an    essential    Ingredient, 

able,   but   they   are   devised   lo   reach    ihat  a"^  »'">"'''  a'way  be  alleged  In  Indictment. 

class   of  cases   where   act   is   done    with   de-  —State   v.   LIghKoot,   107    Iowa   344.   11   Am. 

Ilberale  Intention  to  Injure.-Slate  V.  John-  ^r.  Rep.  688.  78  N.  W.  41;  State  v.  Boise.  68 

son,    7    Wyo.    613,    11    Am.   Cr.   Hep.    698.    54  «""■  "^-  '■  *""■  *^"-  *"■  '*  *■"=■  *'"■ 

Pac.  EOS.  Aa    to    Biranln«    at    "malleC    and    "nall- 

X.     Saaie — DHvlac  akecp.— Under  statutes  cloaa"  aa  umrd  in  stalalea  deaoanclaK  nall- 

of    Wyoming,    defendant    can    not    be    con-  clous    ailaehler,   see    note,    1    Ann.    Cas.    404. 

vicled    ot    malicious    mischief    (or    driving  1^8  Am.  St.  Rep.  166. 

band     of    sheep     across    unlnclosed,     unim-  ^a   to   aisllce  aa   an  easeatlal   eleaieat  ot 

proved,  and  uncultivated  lands  of  prosecut-  tbe  ottenac,  see  8  R.  C.  L.  p.  299,  |  323. 

grize''!hem"loirg''er"than  h1rBhe"ep*  do  g^raza  „  *"  *"  '"T;;";*  °'  ■*»"'"■  ■"■""■  '"  * 

in  beine  driven  from  place  to  place,  where  ^    *^-  ^'  "'  *'"'■   '  '"■ 

usual  and    ordinary    methods   are   employed  "■     9a»»« — Saar — What  aeeeaaarr. — Mal- 

BO  to  drive  them.— State  V.  Johnson.  7  Wyo.  Ice  necessary  to  constitute  offense  ot  mall- 

612,  11  Am.  Cr.  Rep.  688,  64  Pac.  602.  clous     mischief     or     malicious     trespass     Is 

ovtarr  Bot  aedaatiBB  defendant  In  the  acts        .         '       „j,],o„t   excuse State    v    Johnson 

;r.t::.t:LTrj2^:s-oTZ''i',zv.  > ">••  '■>■  ■> --■  <=-■  "•»■  ■-■ " ■■"■ '"' 

der    the    statute.— State    v.    Boise,    68    Kan.  12.      Saaie  —  Sperllle    Inteat    aa    eaaeatlal 

167,  1  Ann.  Cas.  481,  74  Fac.  630.  cIcHrat. — In  malicious  mischief,  speclflc  In- 

Laek  af  maliee  tanard  ona.r  of  the  prop-  text  Is  an  essential  clement.— Note  to  State 

erty.   either   express    or    Implied,    is   said   by  '■  Johnson.  68  Ohio  St.  117,  <6  Am.  St.  Rep. 

an    editor    on   Ruling  Case    I-aw.    to   constl-  ^69,  11  Am.  Cr.  Hep,  603,  61  N.  E.  40. 

lute   a  complete    defense;    but   no   authority  IS.     Exlsta    aader    eoasmoa    law. — Ottense 

which  Is  probably  erroneous.— See  8  R.  C.  L.  Jaw    of    this    country. — Stale    v.    Watts.    48 

p.  302,   f  327.  Ark.  SS,  57,  3  Am.  St.  Rep.  116,  Z  S.  W.  342. 


C03 


Digitized  by  Google 


ISM 


HAUCIOUS  MIBCHIBF — NATURE  OF  OFFEITSB. 

where   mallcloualy  done. 


14.  iMladH  iTkat  phrmlcal  IdJoHm.— The 
afrenB«  of  malJcloua  mlHchief  Includes  all 
malLclouB  physical  Injuries  to  rights  of  an- 
other which  Impair  utility  or  materially 
diminish  value.— Stale  v.  Watts.  48  Ark.  66. 
67.  S  Am.  St.  Bep.  ai«,  t  B.  W.  Sii. 

Kraerallr.— A     full     dlseuaslon     a«      to     the 
requisites  and  sutflclem 


IPt.  I. 

Sea  note  72   Am. 


Dec.  S57. 

11.     Sane. — A    ertaie    at    enanaa    Ian    In 

those  Jurisdictions   In   which  It  Is  held   that 

mon-law  definition  In  the  sense  o(  a  mlsde- 
meanor.^-State  v.  Watts,  4S  Ark.  SB.  I  Am. 
St.   Rep.   31«,    2  5.  W.   341. 

■  wilful  and  «aiaiT- 


Inlur 


malicious  mischief. 
In  this  place;  tha 
and     sutllcEently     d 


irging     the 


of 


I    inl 


elsewhere. — Sei 

ith  edition),   91  943-959. 

■   ta  ladlctment   far  BiallPlona   mlacl 

notes,  38  Am.  Dec,  670;  IKS  Am.  St.  1 

me. — Following   laasnaiw    of  ■ 


ute   substantially    Is 

iufflclenl. 
iiffense     u 


the    < 


of    the 


■.  Keeley,  Bl  Cal.  210.  212,   22  Fac. 

e  V.  Boren,  139  Cal.  210,  72  Pac. 
899;  Uogan  v,  Superior  Court,  18  Cal.  App. 
783,  117  Pac.  »47. 

See  2  Kerr's  Wharton  on  Criminal  Pro- 
cedure  ftenth  edition),  section  »46;  notes 
31  Am.  Dec.  870;   1S8  Am.  St.  Bep.  ITS. 


leged  I: 


mls- 


'as  maliciously 
hlevously  done  with  intent  to  Injure  the 
wner.  See  Sllch.  People  v.  O'Brien,  60 
lich.  S.  2S  N.  W.  79B.  Miaa.  Untied  States 
.  Gideon.  1  Minn.  292;  State  v.  Ward,  127 
linn.  ElO,    IBO  N.   W.   209.      MtM.  Thompson 


■.  Stal 


,  SG3. 


,  14  N.  C.  (12  Ired. 
V.  State,  21  Tenn,  (2  Humph. 
State  V.  Rect-.r,  34  Tex.  BBS.  W 
Delue,   2  Pinn.   204,  1  Chand.   IBG 


0.     Teai 


ioyd 


IR. 


Valat 


State    V.    Johnson,    7    Wyo.    BIB, 
Bep.  598,  B4  Pac.  B02. 

20.     Nalore  of  alfpniie, — A  pItII  nrona 

i-ot  a  crime,   accordlnR   to    those   cour 
which  there  is  an  adherence  to  Blackst 


idental 
wful,— 
im.    Cr, 


lerinitlol 


of    I 


:hlef   B 


pas:"  which  has  been 
V,  Beekman,  27  N.  J.  U  (S  Dutch.)  134,  T2 
Am.  Dec.  3B2;  State  v.  Manuel,  T2  N.  C. 
201,   21  Am.  St.  Bep.  4BE. 

As    to   ivbether    marandlBK    animal    Tvlth- 
ont     k  nil  as    tt     la    ladle  la  Me    aiTenac    even 


of  another  with  a  malicious  intent  to  injure 
the  owner;  and  It  does  not  Include  Injury  to 
or  destruction  of  property  through  mere 
wantonness,  or  a  mere  Intent  to  injure  it. — 
Stale  V.  t^slle,  138  Iowa  104,  118  Am.  St. 
Rep,  160.  lis  N.  W.  807. 
■mc Mine 


otker 


is 


eld 


the 


offense      of     malicious     mischief.— State 
Johnson,    T   Wyo.  512,    11   Am.   Cr.   Rep.    698, 
B4  Pac.  GOi. 

24.  Thus,  where  a  parson  who  Is  entitled 
to  the  Joint  use  of  an  elevator,  on  flnding 
the  elevator  locked,  breaks  the  lock  in  order 
(hat  he  may  procure  the  use  to  which  he  Is 
legally  entitled,  la  not  guilty  of  the  offense  , 
of  malicious  mischief.  —  Carstraphen  T. 
State,  112  Oa.  230,  37  S.  E.  423. 

211.  Sane. — Hack  deDruds  apoa  the  par. 
tlcolar  phraaevlfwr  of  Ike  atalntc  und^r 
which  the  prosecution  is  had.  In  some 
cases  It  Is  held  that  there  are  two  condi- 
tions ot  malicious  mischief:  (I)  Thai  the  act 
complained  of  shall  have  been  done  malici- 
ously, either  out  of  a.  spirit  of  revenRe  or 
wanton  cruelty,  or  (2)  that  It  shall  have 
been  done  "mischievously." — Duncan  v. 
State,  49  Miss,  231, 

M.  Redress  for  private  BTlevaaee,— The 
machinery  of  criminal  law  can  not  be  prop- 
erly Invoked  for  redresa  of  merely  private 
grievance.  A  civil  action  for  trespass  may 
be  maintained  In  class  of  cases  for  purpose 


of  II 


1  prosecution  for  maliciously  In- 
juring properly,  when  It  Is  averred  that 
property,  or  owner  thereof,  has  been  dam- 
aged In  cerlaln  amount,  value  of  property 
Injured  need  not  be  slated.  —  Sample  », 
Slate,  104  Ind,  28S,  S  Am.  Cr.  Rep.  416.  4 
N.  E.  40.  See  note  128  Am.  SI.  Rep.  174. 
1».     Mont  be  shiret  or  act. — To   bring   an 


of    I 


^  but 


lot  be  rightfully  prose 


:.  hawe> 


be,  defendant 
on  proof  of  bona  fide  claim  of  title  and 
absence  of  any  malicious  Intent  In  transac- 
llon. — Hughes  v.  Stale,  103  Ind.  844,  E  Am. 
Cr.  Bep.  378,  2  N.  E.  9S6. 

21.  Statatea — A»dI>  «o  wb«  I.— Statutes 
relating  to  malicious  mischief  only  apply 
to  those  cases  where  wilful  Injury  is  done 
to  property  of  another  as  means  of  exact- 
ing vengeance  against  owner  of  property. — 
State  V,  Johnson,  7  Wyo.  512,  11  Am.  Cr. 
Rep,  5S8,  603,  64   Pac.  S02. 

As  t«  wroperty  subject  at  mallclona  bIb- 
ckipf,  see  8  B,  C.  D.  p.  301,  section   325. 

See,  also,   note,    11   Am.  Cr.   Bep.   602.   603. 

3S,  Wkat  la  aot  Bulielaaa  ulseklef^ 
TcarlDK  dona  fenee,  wfcea.  —  It  Is  not 
malicious    mischief   tor  man.    while   In    pos- 

for,     to     tear     down     fence     placed     thereon 

People,  B9  III,  68,  70. 
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§696.  SPEOIFICATIOHS  IN  FOLLOWINa  SECTIONS  NOT  RESTRIC- 
TIVE OF  LAST  SECTION.  The  specification  of  the  acts  enumerated  in  the 
following  sections  of  this  chapter  is  not  intended  to  restrict  or  qualify  the 
interpretation  of  the  preceding  section. 

Hittory:     Enacted  February  14,  1S72;   amended  by  Code  Commis- 
" .  469;  act  held 

§  696.  POISONIKO  CATTLE.  Every  person  who  wilfully  administers  any 
poison  to  an  animal,  the  property  of  another,  or  maliciously  exposes  any 
poisonous  substance,  with  the  intent  that  the  same  shall  be  taken  or  swallowed 
by  any  such  animal,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  three  years,  or  in  the  county  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars. 

L  Act  March  30, 


MALICIOUS  MIS(;HTEF— POiaONING 
CATTLE. 

1.  CommiBEioneri '  note. 

2.  Evidence — Conversatiotii. 

3.  Same — Wbat  admissible. 

4.  Indictment     for     malicians     mischief  —  In 

putting  poisonous  substances  in  water- 
ing-trough. 

B.  Same — Information  must  not  state  act  fo- 
loniously  done. 

6.  Judgment  of  imprisonment. 


arses  belonKlne 


Jmony  bears  upon  questloi 
:e  V.  LlBhtfool,  107  Iowa  S< 
i.  5i8.  78  N.  W.   il. 


*.      IndlPtni 
tronjtk,    with 


1,  C«BiB>Iul«Ben'  BoM  sajrs:  "That  the  be  taken 
act  of  March  30,  18G8  (Stats.  186T-S.  p.  SOI).  and  char 
'For      the      mora      effectual      preventton      ot  ol     the 

by  aectton   19,  subdivision   8,  Pol.  Cods,  and  People    v 

that  aald  section  also  effectually  preserves  Henry.   T' 

the   act   amendatory    thereof    published    in  RoBera,  8 

si.u.  mi!  ».  m."  ^   ,,„ 

2.  Bvfdenee  —  ConTerBatlaaK. — In  a  pros- 
ecution   charging   defendant    with   exposing 


should    be   taken    by   horse,   it   is   compete 

wUnesa  and  defendant,  lattsr  made  (fenei 
threats  that  he  would  have  to  deal  with 
someone,  although  name  of  owner  of 
poisoned  horse  may  have  been  mentioned 
In  only  one  of  conversations.  —  State  v. 
Llghlfoot,  107  Iowa  844.  11  Am.  Cr.  Rep. 
B8S,  78  N.  W.  41, 


ntent  that  the  sai 
iwallowed  by  the  hi 
Ibe  offense  In  the 
:e,  Is  sufllrlent.-— 
1.  210.  211.  Z2  Pac. 
vis.     61     Cal.     3«6: 


t  nma  felonloiiiily  done,  a 


23   Pac.   S98. 


',  81  Cal.  210,  211, 


JodsBrBt    o(    iBiirliwBnenl    in     sta 
ion    is    [uily    authorized    by    Ihls    sectl 

offense      therein     defined. — People 
ley,  81  Cat.  210,  211.  22  Pac.  B»3. 


§597.  CRUELTY  TO  ANIMALS.  KILLING,  MAIMING,  TOETUEINO, 
OVERDRIVING,  OVERLOADING,  ETC.  Every  person  who  maliciously  kills, 
maims,  or  wounds  an  animal,  the  property  of  another,  or  who  overdrives,  over- 
loads, drives  when  overloaded,  overworks,  tortures,  torments,  deprives  of  nec- 
essary sustenance,  drink  or  shelter,  cruelly  beats,  mutilates,  or  cruelly  kills 
any  animal,  or  causes  or  procures  any  animal  to  be  so  overdriven,  overloaded, 
driven  when  overloaded,  overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  drink  or  shelter,  or  to  be  cruelly  beaten,  mutilated  or  cruelly 
killed;  and  whoever,  having  the  charge  or  custody  of  any  animal,  either  as 
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owner  or  otherwise,  subjects  any  animal  to  needless  suffering,  or  indicts  unnec- 
essary cruelty  upon  the  same,  or  in  any  manner  abuses  any  animal,  or  fails 
to  provide  the  same  with  proper  food,  drink,  shelter  or  protection  from  the 
weather,  or  who  drives,  rides  or  otherwise  uses  the  same  when  unfit  for  labor, 
is  for  every  such  offense,  guilty  of  a  misdemeanor. 

History:  Enacted  February  14,  1S72.  founded  on  f  4  Act  April  10, 
1855,  Stats.  1S55.  p.  106;  amended  by  Code  Commlaston,  Act  March  16, 
1901.  Stats,  and  Ajndta.  1900-1.  p.  469.  act  held  unconstitutional,  see 
history,  i  ITla,  ante;  amendment  re^nacted  March  21,  1906.  Stats, 
and  Amdts.  1905,  p.  679,  the  amended  section  being  a  codlQcatlon  ot 
fe  Act  March  20,  1874  (Stats.  1873-4.  p.  500),  as  amended  by  13  Act 
March  14,  1901,  Stats,  and  Amdta.  1900-1,  p.  285;  amended  April  19, 
1909,  Stats,  and  Arndts.  1909,  p.  999.    In  effttct  immediately. 

MALICIOUS  MISCHIEF— CRUELTY  TO 
ANIMALS,  KILLING.  ETC. 

1,  Complaint — Need  not  charge,  what. 

2.  Construction  of  ipctlon— Malice. 

3,  Killing  of  ateers — Malice, 

4.  Shooting  of  mule— Malice. 

1.     CoBplalK* — Nerd   n«t   chaFce,  wkal^- 

Complaint  under  thia  section,  charKlns 
cruelty  to  animal  by  ■"wilfully  and  unlaw- 
fully cruelly  beating  and  Coituring"  it,  need 
not  charge  that  act  was  malfelous,  as  words 
used  would  Imply  malice,  and  It  Is  not  nec- 
essary to  lay  chargre  In  very  language  ot 
statute.  It  being  sufficient  to  use  language 
of  equivalent  Import. — Ex  parte  Mauch,  13« 
CbI.  goo,  GOI,  E6  Pac.  731. 

X  ConetractloB  or  sectloB  —  Malice.  — 
While,  under  itilB  section,  beating  and  tor- 
turing must  be   malicious   In   order   to   con- 

§&97a.    UNNECESSARY     TORTURE,     SUFFERINO     OB     CRUELTY. 

"Whoever  carries  or  causes  to  be  carried  in  or  upon  any  vehicle  or  otherwise 
any  domestic  animal  in  a  cruel  or  inhuman  manner,  or  knowingly  and  wilfully 
authorizes  or  permits  it  to  be  subjected  to  unnecessary  torture,  suffering,  or 
cruelty  of  any  kind,  is  guilty  of  a  misdemeanor;  and  whenever  any  such  per- 
son is  taken  into  custody  therefor  by  any  officer,  such  officer  must  take  charge 
of  such  vehicle  and  its  contents,  together  with  the  horse  or  team  attached  to 
such  vehicle,  and  deposit  the  same  in  some  place  of  custody;  and  any  neces- 
sary expense  incurred  for  taking  care  of  and  keeping  the  same,  is  a  lien 
thereon,  to  be  paid  before  the  same  can  be  lawfully  recovered;  and  if  such 
expense,  or  any  part  thereof,  remains  unpaid,  it  may  be  recovered,  by  the 
person  incurring  the  same,  of  the  owner  of  such  domestic  animal,  iu  an  action 
therefor. 

History;  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats. 
and  Amdts.  1900-1,  p.  469;  act  held  uncotiatltntional,  see  history,  £5, 
ante;  re-enacted  March  21,  1905.  Stats,  and  Amdts.  1906,  p.  679,  pres- 
ent section  a  codlflcatton  of  E ''  Act  March  20,  1S74,  Stats.  1S73-4, 
p.  500. 

Note:  Another  E  G97a  was  added  by  leglaUture  ot  1909,  given  below 
as  E59Ta[2]. 

§697a[2].  DOCKING  TAILS  OF  HORSES.  It  shall  be  unlawful  for  any 
person  or  persons  to  dock  the  tail  of  any  horse,  within  the  state  of  California, 
or  to  procure  the  same  to  be  done,  or  to  import  or  bring  into  this  state,  any 
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docked  horse,  or  horses,  or  to  drive,  work,  use,  race  or  deal  in  any  unregis- 
tered docked  horse,  or  horses,  within  the  state  of  California  except  as  provided 
in  section  five  hundred  and  ninety-seven  d[2]  of  this  code. 

.  269, 

Note:  Docking  o(  talla  of  horaee  prohibited  by  act  ol  March  21, 
1905,  which  was  a  codlflcatton  ot  i  7  Act  March  14,  1901,  and  num- 
bered !5S9d. 

A  lerloua  mixup  Ifl  occasioned  by  Chapter  220  ot  lawa  of  session  oE 
leslalatore  ot  1907,  adding  four  new  sections  to  the  Penal  Code  relatinE 
to  the  docking  ot  horaeB'  tails,  and  nnmbering  them  5978,  G97b, 
597c  and  69Td,  there  having  been  new  sections  ot  those  numbers  added 
hr  Act  March  21,  1905. 

These  sections  have  been  so  numbered  with  a  [2}  following,  and  the 
eections,  as  thus  numbered,  placed  In  their  numerical  position,  although 
they  sandwich  between  sections  relating  to  an  entirely  different  matter. 
No  other  method  ot  treatment  Is  possible. 

1.  CattlK*  »a  konc'a  tmll.— It  ia  Tiola-  taking  oIT  n«arlr  all  the  hair  from  his  tail, 
tlon  o(  statute  protilbltinK  any  person  or  as  close  to  dock  as  the  hair  can  be  cut  and 
persons   from   maliciously   Injuring   ftnlmals        Bhearefl. — Ovlatt    v.   Scats,    IB   Ohio   St    671, 


another    to    wilfully   and   mali- 
ciously  injure    horse    by   cutting   from   his  See  post,  section  El>9d. 
neck  his  entire  mane,  and   by  cuttlns  and 

g697b.  FIQHTINO  AKIMALS.  Any  person  who,  for  amusement  or  gain, 
causes  any  bull,  bear,  cock,  dog,  or  other  animal  to  fight  with  like  kind  or 
different  kind  of  animal  or  creature,  or  with  any  human  being ;  or  who,  for 
amusement  or  gain,  worries  or  injures  any  such  bull,  bear,  cock,  dog  or  other 
animal,  or  causes  any  such  bull,  bear,  cock,  dog  or  other  animal  to  worry  or 
injure  each  other;  and  any  person  who  permits  the  same  to  be  done  on  any 
premises  under  his  charge  or  control ;  and  any  person  who  aids,  abets,  or  is 
present  at  such  fighting  or  worrying  of  such  animal  or  creatures,  as  a  spectator, 
la  guilty  of  a  misdemeanor. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stata. 
and  Amdts.  1900-1,  p.  469.  act  be)d  unconstitutional,  see  history,  j  171a' 
ante;  re-enacted  March  21.  1905,  Stats,  and  Amdts.  1905,  pp.  f>79, 
6S0,  and  being  a  codlflcatton  of  fi  S  Act  ot  March  20,  13T4  rstata.  1873-4, 
pp.  600,  501,  Hen.  G.  L.,  Ist  ed.,  p.  17);  amended  March  21,  1907.  SUts. 
and  Amdts.  1907,  p.  845,  Kerr's  StaU.  and  Amdte.  1906-7.  p.  530. 

§697b[2].  REGISTRATION  Or  DOCKED  HORSES.  Within  thirty  days 
after  the  passage  of  this  act,  every  owner,  or  user  of  any  docked  horse,  within 
the  state  of  California,  shall  register  his  or  her  docked  horse,  or  horses  by  filing 
in  the  office  of  the  county  clerk  of  the  county  in  which  such  docked  horse,  or 
horses,  may  then  be  kept,  a  certificate,  which  certificate  shall  contain  the  name, 
or  names  of  the  owner,  together  with  his  or  her  post-office  address,  a  full 
description  of  the  color,  age.  size  and  the  use  made  of  such  docked  horse,  or 
horses;  which  certificate  shall  be  signed  by  the  owner,  or  his,  or  her  agent. 

[County  clerk  to  keep  record.]  The  county  clerk  shall  number  such  certifi- 
cate consecutively  and  record  the  name  in  a  book,  or  register  to  be  kept  for 
that  purpose  only;  and  shall  receive  as  a  fee  for  recording  of  such  certificate, 
the  sum  of  fifty  cents,  and  the  clerk  shall  thereupon  issue  to  such  person  so 
registering  such  horse  or  horses  a  certificate  containing  the  facts  recited  in 
this  section  which  upon  demand  shall  be  exhibited  to  any  peace  officer,  and 
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the  same  shall  be  conclusive  evidence  of  a  compliance  with  the  provisions  of 
section  five  hundred  and  ninety-seven  a[2]  of  this  code. 


§697c.    TBAININO  FOS  CERTAIN  PTTSPOSE,  OR  BEINO  PRESENT. 

"Wlioever  owns,  possesses,  keeps,  or  trains  any  bird  or  animal,  with  the  intent 
that  SQch  bird  or  animal  shall  be  engaged  in  an  exhibition  of  fighting,  i^r  is 
present  at  any  place,  building,  or  tenement,  where  preparations  are  being  made 
for  an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  intent  to  be 
present  at  such  exhibition,  or  is  present  at  such  exhibition,  is  guilty  of  a 
misdemeanor. 

History:  Enacted  by  Code  Commlasloa.  Act  March  16,  1901,  Stats, 
and  AmdtB.  1900-1,  p.  469;  act  beld  uuconatltattonal.  aee  hlatory.  E6 
ante;  re-enacted  Marcb  21,  1906.  Stats,  and  Amdts.  1905,  p.  680, 
present  section  a  codification  ot  S  9  Act  Marcb  20,  1S74,  Stats.  1ST3-4, 
p.  BOl. 

§597c[2].  EVIDENCE.  The  driving,  working,  keeping,  racing  or  using 
of  any  unregistered  docked  horse,  or  horses,  after  sixty  days  after  the  passing 
of  this  act,  shall  be  deemed  prima  facie  evidence  of  the  fact  that  the  party 
driving,  working,  keeping,  racing  or  using  such  unregistered  docked  horse,  or 
horses,  docked  the  tail  of  such  horse  or  horses. 

HIttory:  Enacted  March  15.  1907,  Stats,  and  AmdU.  1907.  p.  270, 
Kerr's  Stata.  and  Amdts.  1906-7.  p.  G31.    See  note  to  3  597a[2].  ante. 

§597d.  ARRESTS  WITHOUT  WARRANTS.  Any  sheriff,  constable, 
police,  or  peace  officer,  or  officer  qualified  as  provided  in  section  six  hundred 
and  seven  f  of  the  Civil  Code,  may  enter  any  place,  building,  or  tenement, 
where  there  is  an  exhibition  of  the  fighting  of  birds  or  animals,  or  where 
preparations  are  being  made  for  such  an  exhibition,  and,  without  a  warrant, 
arrest  all  persons  there  present. 

History:  Enacted  by  Code  CommlsBloii.  Act  March  16.  1901,  Stats. 
and  AmdtB.  1900-1.  p.  469;  act  beld  unconstitutional,  see  bistory,  J  5 
ante;  re-enacted  March  21,  1905.  Stats,  and  Anidts.  1905,  p.  680,  present 
section  a  codification  ot  !  11  Act  March  20,  1S74,  Stats.  1S73-4,  p.  601. 

§B97dt2].  VIOLATION  A  MISDEMEANOR.  Any  person  or  person  vio- 
lating any  of  the  provisions  of  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor ; 

[Certain  stock  exempted.]  Provided,  however,  that  the  provisions  of  sec- 
tions five  hundred  and  ninety-seven a[2],  five  hundred  and  ninety-sevenb[2], 
and  five  hundred  and  ninety-seven  c  [2] ,  shall  not  be  applied  to  persons  owning 
or  possessing  any  docked  pure-bred  stallions  and  mares  imported  from  foreign 
countries  for  breeding  or  exhibition  purposes  only,  as  provided  by  an  act  of 
Congress  entitled  "An  act  regulating  the  importation  of  breeding  animals" 
and  approved  March  three,  one  thousand  nine  hundred  and  three,  and  to 
docked  native-bred  stallions  and  mares  brought  into  this  state  and  used  for 
breeding  or  exhibition  purposes  only;  and  provided,  further,  that  a  description 
of  each  such  animal  so  brought  into  the  state,  together  with  the  date  of  impor- 
tation and  name  and  address  of  importer,  be  filed  with  the  county  clerk  of  the 
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county  where  such  animal  is  kept,  within  thirty  days  after  the  importation  of 
Buch  animal. 

History:  Enscted  M&rcb  IG.  1907,  Stats,  and  Amdts.  1907,  p.  270, 
Kerr's  Stats,  and  AindtB.  IS06-7,  p.  631.    See  note  to  3  G97a[2],  ante. 

§  5978.     IMPOUNDING  WITHOUT  POOD  OE  WATER.     Any  person  who 

impounds,  or  causes  to  be  impounded  in  any  pound,  any  domestic  animal,  must 
supply  the  same  during  such  confinement  with  a  sufficient  quantity  of  good 
and  wholesome  food  and  water,  and  in  default  thereof,  is  guilty  of  a  misde- 
meanor. In  case  any  domestic  animal  is  at  any  time  impounded,  as  aforesaid, 
and  continues  to  he  without  necessary  food  and  water  for  more  than  twelve 
consecutive  houra,  it  is  lawful  for  any  person,  from  time  to  time,  as  may  be 
deemed  necessary,  to  enter  into  and  upon  any  pound  in  which  any  such  domes- 
tie  animal  is  confined,  and  supply  it  with  necessary  food  and  water  so  long  as 
it  remains  so  confined.  Such  person  is  not  liable  to  any  action  for  such  entry, 
and  the  reasonable  cost  o£  such  food  and  water  may  be  collected  by  him  of 
the  owner  of  such  animal,  and  such  animal  is  not  exempt  from  levy  and  sale 
upon  execution  issued  upon  a  judgment  therefor. 

History:  Enacted  by  Code  Commlaaton,  Act  March  16,  1901,  Stats, 
and  Amdta.  1900-1,  p.  469;  act  beld  uncouatltutlonal,  see  history.  S  G 
ante;  re-enacted  March  21,  1905.  Stats,  and  Amdts.  1905,  p.  680,  pres- 
ent section  a  codification  ol  1 12  Act  March  20,  1874,  SUts.  1ST3-4, 
p.  601. 

§697f.  PERHimNG  ANIMALS  TO  00  WITHOUT  CABE.  ABAN. 
DONED  ANIMALS  TO  BE  KILLED.  Every  owner,  driver,  or  possessor  of 
any  animal,  who  shall  permit  the  same  to  be  in  any  building,  inclosure,  lane, 
street,  square,  or  lot,  of  any  city,  city  and  county,  or  township,  without  proper 
care  and  attention,  shall,  on  conviction,  be  deemed  guilty  of  a  misdemeanor. 
And  it  shall  be  the  duty  of  any  peace  officer,  or  officer  of  the  humane  society, 
to  take  possession  of  the  animal  so  abandoned  or  neglected  and  care  for  the 
same  until  it  is  redeemed  by  the  owner  or  claimant,  and  the  cost  of  caring  for 
such  animal  shall  be  a  lien  on  the  same  until  the  charges  are  paid.  Every  sick, 
disabled,  infirm,  or  crippled  animal  which  shall  be  abandoned  in  any  city,  city 
and  county,  or  township,  may,  if  after  due  search  no  owner  can  be  found 
therefor,  be  killed  by  such  officer ;  and  it  shall  be  the  duty  of  all  peace  officers, 
or  an  officer  of  said  society,  to  cause  the  same  to  he  killed  on  information  of 
such  abandonment.  Such  officer  may  likewise  take  charge  of  any  animal  that 
by  reason  of  lameness,  sickness,  feebleness,  or  neglect,  is  unfit  for  the  labor 
it  is  performing,  or  that  in  any  other  manner  is  being  cruelly  treated;  and,  if 
such  animal  is  not  then  in  the  custody  of  its  owner,  such  officer  shall  give 
notice  thereof  to  such  owner,  if  known,  and  may  provide  suitable  care  for  such 
animal  until  it  is  deemed  to  be  in  a  suitable  condition  to  be  delivered  to 
such  owner,  and  any  necessary,  expenses  which  may  he  incurred  for  taking  care 
of  and  keeping  the  same  shall  be  a  lien  thereon,  to  be  paid  before  the  same  can 
be  lawfully  recovered. 

History:  Enacted  by  Code  Conimlaslon.  Act  March  16,  1901.  Stata. 
and  AmdtB.  1900-1,  p.  469;  act  held  unconstitutional,  see  history.  {  B 
ante;  re-enacted  March  31.  1905,  Stats,  and  Amdts.  190G.  p.  6Sa.  pres- 
ent section  a  codification  ot  S  13  Act  March  20,  1S74  (StaU.  1873-4, 
pp.  601.  602),  as  amended  by  j  6  Act  March  14,  1901,  SUts.  and  Amdts. 


1900-1.  p.  286. 

Note:    See  "note"  to  E  699e,  post. 
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§  597g.     IHCLOSUKE  FKOH  VIEW  OF  STALUONS  OR  JACKS.     Every 

person  who  lets  to  mares  or  jennies  any  stallion  or  jack  within  tbe  limits  of 

any  city,  town,  or  village,  or  within  four  hxindred  yards  thereof,  except  in  an 

inclosure  sufficient  to  obstruct  the  view  of  all  the  inhabitants  within  sueh 

limits,  and  every  person  in  charge  of  any  stallion,  bull,  boar,  ram,  or  buck 

goat  who  turns  out  or  permits  such  animal  to  be  turned  out  or  run  at  large 

in  any  county,  is  guilty  of  a  misdemeanor  and  punishable  by  a  fine  of  not  less 

than  five  [n]or  more  than  twenty  dollars,  or  by  imprisonment  in  the  coiinty 

jail  not  less  than  thirty  days  or  by  both  such  fine  and  imprisonment. 

HiBtory:    Enacted  by  Code  Commission,  Act  March  Ifi,  ISOl,  Stats. 

and  AmdtB.  1900-1,  p.  471;   act  held  uaconstitutional.  see  bistoiy,   $5 

ante;    re-enacted    March   Zl,    1905,    Stats,    and    AmdtB.    1905,    p.    678, 

preeent  eectton  a  codification  of  ESI,  2  Act  February  2,  1872,  Stats. 

1871-2,  p.  63. 

§698.  EZLLZNG,  ETC.,  BIRDS  IN  CEMETERIES.  Every  person  who, 
within  any  public  cemetery  or  burying-ground,  kills,  wounds,  or  traps  any 
bird,  or  destroys  any  bird's  nest  other  than  swallows'  nests,  or  removes  any 
eggs  or  young  birds  from  any  nest,  is  guilty  of  a  misdemeanor. 

History:  Enacted  February  14,  1S72,  founded  on  j  1  Act  February  1, 
18GS,  Stats.  1S68,  p.  26. 

S6B8a.  EILLma  OR  DETAINING  HOBUNO  PIOEOBB.  Uvery  person, 
other  than  the  owner  thereof,  who  shoots,  maims,  kills,  or  detains  any  Ant- 
werp, messenger,  or  homing  pigeon  is  guilty  of  a  misdemeanor  and  punishable 
by  a  fine  of  not  less  than  ten  nor  more  than  twenty-five  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  fifty  days. 

History:  Enacted  by  Code  Commlsalon,  Act  March  IS,  1901,  Stats, 
and  AmdtB.  1900-1.  p.  471;  act  held  uticonBtitutfonal,  see  history,  JG 
ante;  re-enacted  March  21,  1S05,  State,  and  Amdts.  190E,  p.  687,  pres- 
ent section  a  codlQcatloD  of  H  1,  2,  3  Act  February  26,  1897,  StaU.  and 
AmdtB.  ISST,  p.  87. 

§S99.  KILLING  GULLS  OR  CRANES.  DESTROYING  NESTS  OR 
EGOS,     [Repealed.] 

History:  Enacted  February  14.  1872,  founded  on  S  1  Act  April  18, 
1863,  Stats.  1863,  p.  330,  prohibiting  killing  aeals  and  seallons  within 
one  mile  of  the  CllfF  House;  repealed  March  12,  18S0,  Code  Amdts. 
1880  {Pen.  C.  pt),  p.  B.  A  new  section  was  added,  giving  the  old 
numbering,  by  Code  Commission,  Act  March  16,  1901,  Stats,  and 
Amdts.  1900-1,  p.  4T1,  act  held  unconstitutional.  Bee  history,  ;  171a, 
ante;  re-enacted  March  21.  1905,  Stats,  and  Amdts.  1905,  p.  687,  and 
was  a.  codification  of  H  1.  2  Act  March  15,  1S76  (SUts.  1876-6,  p.  287), 
and  Sg  1,  2  Act  March  16,  1889.  Stats,  and  Amdts,  1889,  pp.  205,  208, 
Hen.  G.  L.,  p.  343;  (1st  ed.)  repealed  March  19.  1907,  SUU  and  AmdU. 
1907,  p.  687,  Kerr's  SUta.  and  Amdts.  1906-7,  p.  B31. 

S699[a].    KILLING  ELK.     [Repealed.] 

History:  Enacted  as  a  new  Bectlon  March  IS,  1905,  Stats,  and. 
Amdts.  1905,  p.  218;  repealed  March  19,  1907,  and  re-enacted  as  E  &99f. 
Stats,  and  Amdts.  1907,  p.  687,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  631. 

§699a.  PROSECUTIONS.  When  complaint  is  made,  on  oath,  to  any 
magistrate  authorized  to  issue  warrants  in  criminal  cases,  that  the  complain- 
ant believes  that  any  provision  of  law  relating  to,  or  in  any  way  affecting, 
dumb  animals  or  birds,  is  being,  or  is  about  to  be  violated  in  any  particular 
building  or  place,  such  magistrate  must  issue  and  deliver  immediately  a  war- 
rant directed  to  any  sheriff,  constable,  police  or  peace  officer,  or  officer  of  any 
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incorporated  association  qualified  as  provided  by  law,  authorizing  him  to  enter 
and  search  such  building  or  place,  and  to  arrest  any  person  there  present  vio- 
lating, or  attempting  to  violate,  any  law  relating  to,  or  in  any  way  affecting, 
dumb  animals  or  birds,  and  to  bring  such  person  before  some  court  or  magis- 
trate of  competent  jurisdiction,  within  the  city,  city  and  county,  or  township 
within  which  such  offense  has  been  committed  or  attempted,  to  be  dealt  with 
according  to  law,  and  such  attempt  must  be  held  to  be  a  violation  of  section 
five  hundred  and  ninety-seven. 

History;  Enacted  by  Code  CommlSBlon,  Act  March  16,  1901,  a 
codlflcatlon  of  S  10  Act  March  20,  187<  (Stats.  1873-4.  p.  601),  Stata. 
and  Amdta.  1900-1,  p.  472;  act  held  unconstitutional,  see  history,  9  5 
ante;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  190G,  p.  681, 
present  section  a  codification  of  9 10  Act  March  20,  1S74  (Stats. 
1873-4.  p.  601),  as  amended  by  3  4  Act  March  11,  1901.,  Stats,  and 
AmdU.  1900-1.  p.  286. 

§B9»b.  WORDS  DEFINED.  In  this  title  the  word  "animal"  includes 
every  dumb  creature;  the  words  "torment,"  "torture,"  and  "cruelty,"  in- 
clude every  act,  omission,  or  neglect  whereby  unnecessary  or  unjustifiable 
physical  pain  or  suffering  is  caused  or  permitted ;  and  the  words  "owner"  and 
"person"  include  corporations  as  well  as  individuals;  and  the  knowledge  and 
acts  of  any  agent  of,  or  person  employed  by,  a  corporation  in  regard  to  ani- 
mals transported,  owned,  or  employed  by,  or  in  the  custody  of,  such  corpora- 
tion, must  be  held  to  be  the  act[8]  and  knowledge  of  such  corporation  as  well 
as  such  agent  or  employee. 

History:     Enacted   by    Code    Commission,    Act    Marcti    16,    1901,    a 

codlflcatlon  of  i  16  Act  March  20,  1874  (Stats.  1873-4,  p.  602),  Stata. 

and  Amdts.  1900-1,  P.  472;  act  held  unconstitutional,  see  history,  16 

ante;    re-«nacted   March    21,    1905.    Stats,   and   Amdts.    1906,    p.   681.. 

present  section  a  codification  of  i  IS  Act  March  20,  1874,  Stats.  1873-4, 

p.  602. 

§  599c.  NOT  TO  INTERFERE  WITH  QAME  LAWS.  No  part  of  this  title 
shall  be  construed  ae  interfering  with  any  of  the  laws  of  this  state  known  as 
the  "game  laws,"  or  any  laws  for  or  against  the  destruction  of  certain  birds, 
nor  must  this  title  be  construed  as  interfering  with  the  right  to  destroy  any 
venomous  reptile,  or  any  animal  known  as  dangerous  to  life,  limb,  or  property, 
or  to  interfere  with  the  right  to  kill  all  animals  used  for  food,  or  with  properly 
conducted  scientific  experiments  or  investigations  performed  under  the  author- 
ity of  the  faculty  of  a  regularly  incorporated  medical  college  or  university  of 
this  state. 

History:  Enacted  by  Code  Commission,  Act  March  16.  1901,  a  codl- 
flcatlon of  i  17  Act  March  20,  1874  (Stats.  1873-4.  p.  502),  Stata.  and 
Amdts.  1900-1,  p.  472;  act  held  unconstitutional,  see  history,  S5  ante; 
re-enacted  March  21,  1906,  SUts.  and  Amdts.  105,  p.  681,  present 
section  a  codification  of  i  17  Act  March  20,  1874,  Stats.  1ST3-4,  p.  502. 

§  &99d.     DOCKING  OF  TAILS.     AVhoever  shall  cut  the  solid  part  of  the 
tail  of  any  horse  in  the  operation  known  as  "docking,"  or  in  any  other  opera- 
tion performed  for  the  purpose  of  shortening  the  tail,  and  whoever  shall  cause 
the  same  to  be  done,  or  assist  in  doing  such  cutting,  is  guilty  of  a  misdemeanor. 
History:    Enacted  March  21,  1906,  Stats,  and  Amdts,  1906,  p.  SSI. 
a  codification   ol  f  7  Act   March   14,   1901    (Stats,   end   Amdts.   1900-1. 
p.  287),  Stats,  and  Amdts.  1906.  p.  681. 
&e«  ante,  section  (97  and  nota  paragraph  4,  also  section  SVTa[t]. 
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§B99e.     ANIMALS  TO  BE  KILLED  WHEN  UNriT  FOR  WOBK.     Every 

animal  which  is  unfit,  by  reason  of  its  physical  condition,  for  the  purpose  for. 
which  such  animals  are  usually  employed,  and  when  there  ia  no  reasonable 
probability  of  such  animal  ever  becoming  fit  for  the  purpose  for  which  it  is 
usually  employed,  shall  be  by  the  owner  or  lawful  possessor  of  the  same, 
deprived  of  life  within  twelve  hours  after  being  notified  by  any  peace  officer, 
or  oflfieer  of  said  society,  to  kill  the  same,  and  such  owner,  possessor,  or  person 
omitting  or  refusing  to  comply  with  the  provisions  of  this  section  shall,  upon 
conviction,  be  deemed  guilty  of  a  misdemeanor,  and  after  such  conviction  the 
court  or  magistrate  having  jurisdiction  of  such  offense  shall  order  any  peace 
officer,  or  officer  of  said  society,  to  immediately  kill  such  animal;  provided, 
that  this  shall  not  apply  to  such  owner  keeping  any  old  or  diseased  animal 
belonging  to  him  on  his  own  premises  with  proper  care. 

History:  Bcacted  March  21,  190E.  a  codlQcatlon  of  S  S  Act  March  14, 
1901  (StatB.  and  Amdta.  1900-1,  p.  287),  Stats,  and  Amdte.  1905,  pp.  681, 
GS2. 

Note:  The  worda  "aald  society,"  In  the  above  statute,  are  thought 
to  refer  to  the  Society  tor  Prevention  of  Cruelty  to  Anlmala,  provided 
(or  in  Kerr's  Cyc.  Civ.  Code  (2d  ed.),  SI  607-607g,  and  HQiinliig'a  Gen- 
eral Laws  (let  ed.),  pp,  16-21. 

g  599f.  KILLING  OF  ELK  A  FELONY.  Every  person  who  wilfully  kills 
any  elk,  is  guilty  of  a  felony,  and  is  punishable  by  imprisonment  in  the  state 
prison  for  a  term  not  exceeding  two  years  and  the  possession  of  any  elk  meat 
shall  be  prima  facie  evidence  of  a  violation  of  this  act. 

HIatary:  Bnactment  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  €S7,  Kerr's  Stats,  and  Amdta.  1906-7,  p.  531;  amended  April  5, 
1917,  Stats,  and  Amdts.  1917,  p.  39.    In  effect  July  27,  1917. 

g  600.    BURNING  STRUCTURES,  ETC.,  NOT  THE  STTBJECT  OF  ARSON. 

Every  person  who  wilfully  and  maliciously  burns  any  bridge  exceeding  in 
value  fifty  dollars,  or  any  structure,  snowshed,  vessel,  or  boat,  not  the  subject 
of  arson,  or  any  tent,  or  any  stack  of  hay  or  grain  or  straw  of  any  kind,  or  any 
pile  of  baled  hay  or  straw,  or  any  pile  of  potatoes,  or  beans,  or  vegetables, 
or  produce,  or  fruit  of  any  kind,  whether  sacked,  boxed,  crated,  or  not,  or  any 
growing  or  standing  grain,  grass,  or  tree,  or  any  fence,  or  any  railroad-car, 
lumber,  cord-wood,  railroad  ties,  telegraph  or  telephone  poles,  or  shakes,  or 
any  tule  land  or  peat  ground  of  the  value  of  twenty-five  dollars  or  over,  not 
the  property  of  such  person,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  year,  nor  more  than  ten  years. 

History:  Enacted  February  14,  1872,  founded  on  J  6  Act  April  18, 
1855,  aa  amended  April  1,  IS72,  Stats.  1871-2,  p.  S96;  amended 
March  11,  1901,  Stats,  and  Arndta.  1900-1,  p.  268;  amended  by  InsertloK 
"or  telephone"  before  word  "poles"  by  Code  Commission,  Act  March  18 
1901,  StaU.  and  Amdta.  1900-1,  p.  473;  act  held  unconstitutional,  see 
history,  S5  ante;  Code  Commisston's  amendment  re-enacted  March  21. 
1906,  State,  and  Amdts.  1905.  p.  711. 

BURNING  STRUCTURE,  ETC.  5.  Same— Question  for  jury. 

1.  Construction  of  section — As  to  property  to      6.  Corpus  delicti — Proof  of. 

which  applicable.  7    Different  punishment— aimilar  offense. 

2.  Same — Malice  mentioned   not  a   particiilBr  .      „       . 

,    (,  ,,_.     .„        ,  ,,       .  ,,     ,.  'rtj-   to   Which    ■pwlleablr.—lt    may    be    laid 

3.  Same— "Stack"  and  "cock"  Of  hay.  down    as   a    seneral    rule    thai   where    any 

4.  Burning  bridge  on  highway — Evidence.  iiartlcular  article  of  property  Is  mentioned 
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■  Ml 


In  a.  penal  statute  aa  the  subject  of  an 
offenBe..  only  such  property  as  la  usually 
dealKnated  by  auch  term  cran  be  resarded 
aa  having  been  Intended  by  tbe  leKlalature 
to  be  embraced  within  Its  provisions. — 
People  V.  Doyle,  IS  Cal.  App.  611.  61*.  110 
Pac.  46S. 

a.     SsBie. — Miillce    meattoned    not    ■    HBtw 
llealar  malice  which   becomes  as  of  the   In- 
with  which  the  crime  Is  committed,  but 


I   the 


Hlice 


laion  4  of  this  code.  It  Is  only  in  cases 
where  in  the  description  of  the  oftense  soma 
qualification  is  made  as  to  the  meaning  of 
that  term,  or  as  to  the  proof  thereof,  that 
a  defendant  has  a  right  to  further  instruc- 
tion on  malice.— People  V.  Wllklnaon,  30  CaL 
App.  4T3,  IGS  Pac.  IDST. 

3.  Smnr— "Stack"  ■■«  "coek"  of  imr- — 
Tliere  Is  a  wide  dlatinctlon  between  a 
"atack"  oC  hay  and  a  "cook"  of  hay.  A 
distinction  equally  aa  marked  and  obvious 
as  la  the  difference  between  certain  build- 
ings, aa  tor  example,  a  hotel  or  a  private 
residence,  and  aa  the  difference  between 
animals  of  the  same  species,  as  for  Instance, 
a  horae  and  a  mule,  and  therefore,  the 
burning  of  a  cock  of  hay  can  not  conatltute 
the  crime  described  in  this  section. — People 
V.  Doyle,  13  Cal,  App.  Bll,  811,  110  Pac.  4fiB. 

4.  Ban  IBS  brldce  on  klslinar.— BtI- 
deaee. — A  person  may  be  lawfully  con- 
victed of  burning  public  bridge  upon  pub- 
lic   highway,    where    evidence    ahowa    that 


bridge,  or  one  In  Its  place,  had  been  built 
and  uaed  for  more  than  twenty  years  prior 
to  time  it  was  destroyed  by  defendant,  and 
that  defendant  wrongfully  intended  to 
destroy  such  bridge.  —  People  v.  Myring, 
144  Cat.    3E1,   3B3,    355,    TT    Pac.    9TS. 

B.  SaBie— QaeatloB  for  Jary- — In  prose- 
cution for  wilfully  and  maliciously  burning 
public  bridge  upon  public  highway,  ques- 
tion as  to  whether  defendant  destroyed 
bridge  "mallcioualy"  is  fact  to  be  deter- 
mined by  Jury  upon  consideration  of  all 
avidenca  in  case.  If  its  destruction  by  him 
waa  a  wrongful  act.  It  was  done  mall- 
oioualy, — People  v,  Hyrlng,  144  Cal.  351, 
SE3,    355,    77    Pao.    ST5. 

9.  Corvaa  delicti — Praaf  of. — In  a  jiros- 
ecutlon  for  burning  a  pile  of  baled  hay  the 
corpus  delicti  is  sumdently  proven  by  the 
testimony  of  the  ottlcer  who  found  the  hay 
burning  describing  the  condlliona  aa  he 
dlacovered  them  and  the  location  of  the 
hay.— People  v.  Wllklnaon,  Id  Cal.  App.  4T3. 
lES  Pac.   1067. 


—Similar  oHease. 


r.     DllleKBt  pai 

— Court  takes  Judicial  notice  that  this 
the  only  section  providing  another  and  dif- 
ferent punlahmont  for  the  similar  offense 
described  In  section  804  Penal  Code.— 
Hogan  v.  Superior  Court,  It  Cal.  App.  794, 
111   Pac,   »47, 


g  601.    USING  EXPLOSIVES  m  DESTROYINa  OR  INJUItlNa  BUILD- 
INOS,  ETC.     PEMALTT.     Any  person  who  maliciously  uses,   puts,  places, 
deposits,  explodes,  or  attempts  to  explode,  at,  in,  under,  or  near,  or  takes  into 
or  near  any  building,  vessel,  boat,  railroad,  tramroad,  or  eable-road,  or  any 
train,  or  car,  or  any  depot,  stable,  ear-house,  theater,  schoolhouse,  church, 
dwelling-house  or  other  place  where  human  beings  usually  inhabit,  as.semble. 
frequent,  or  pass  and  repass,  any  dynamite,  nitroglycerin,  vigorite,  giant  or 
hercules  powder,  gunpowder,  or  other  chemical  compound  or  explosive,  with 
the  intent  to  injure  or  destroy  such  building,  vessel,  boat,  or  other  structure; 
or  with  the  intent  to  injure,  intimidate,  or  terrify  any  human  being,  or  by 
means  of  which  any  human  being  is  injured  or  endangered,  is  guilty  of  a  fel- 
ony, and  punishable  by  imprisoument  in  the  state  prison  not  less  than  one  year. 
History:     Enacted   February   14.   18T2;    amended   to   conlorm   to   {  S 
Act  March  12.  1S87  (Stats,  and  Amdts.  1887.  p.  112).  bjr  Code  Commls- 
Bfon,  Act  March  16.  1901,  Stats,  and  Arndts.  1900-1.  p.  473,  act  held 
uncoQBtitutianal,    see    history,    %  171a,    ante;     amendmeDt    re-enacted 
March  21,   1905,   SUts.   and  Amdta.   1906,  p.  6S7;    May  30,   1913,  SUtB. 
and  Amdts.  1913,  p.  350.    In  efTect  August  10,  1913. 
MALICIOUS  USE  OP  EXPLOSIVES  TO         7.  Indictment  or  information— As  to  ( 
INJURE  BUILDING,  ETC. 

1.  Commissioners'  note. 

2.  Construction    of    section  —  As    to    words 

"where  bumao  being  usually  inhabit." 

3.  Same — Dynaniite  as  the  exploaivo, 
i.  Same — Intent. 
5.  Same — Object  of  enactment. 

.  RvHence — Corroboration  of  accomplice. 


7.  Indictment  ( 

ally. 

6.  Same — Sufficient  infonnation. 
9.  Place — A  working  mine. 
ID.  Possession— Will     support    allegatioi 

ownership. 


P.  C— 4J 


CoiBBilaBlOBCni'  note  says:  "The  pres- 
lection  SOI  Is  amended  to  conform  It  to 
on  g  of  the  statute  of  13S7   p.   110,   to 
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t  life  and  property  BKalnst  ths  c 


B  and  a 


lllns  of  dyna- 


"wkcre 


e«tloii^— Ah  to  iTordB 
(     nnally     ■>hmbll.» 

etc.,  were  not  Intended  to  qualtfy  the  words 
"bulldinK,  TOBBel,  church,"  elo..  but  only  to 
qualify  the  words  "or  other  places." — 
People    V.    Cole,    18   CaL    App.    44S,    IGl    Fac. 


mite    a>    the    HvloalTe,— 

The  crime  may  be  committed  hereunder  in 
the  uBe  of  dynamite  at  places  where  human 
belnsa  do  not  Inhabit,  osaemble.  pase  or 
repasa. — People  v.  Cole,  a»  CaL  App.  148. 
lEl  Fac.  946. 

4.  Same — Intnt, — To  maliciously  place 
dynamite  In  a  building  With  Intent  to  In- 
jure or  destroy  It,  without  any  Intent  to 
Injure  or  Intimidate  a  human  being.  Is  made 
a  crime  by  this  section. — People  v.  Cole. 
28  Cal.   App.  448,  lit  Fac.  S4G. 

B.  Same, — Object  of  nutetneBt  Of  this 
section  was  to  deter  people  from  the  unlaw- 
ful use  of  dynamite  In  Injuring-  and  deatroy- 
ing  property,  and  also  In  Injuring  or  Intim- 
idating human  beings. — People  t.  Cole,  28 
Cal.   App.    446,   1G2   Pac.    94G. 

^  ETldence  ^-  CorroboratloH  of  aeconi* 
vllce, — Evidence  that,  a  tew  days  after  mine 
was  exploded,  defendant  asked  witness  how 
mine  worked,  and.  about  same  time  haying 
ceased  work  at  that  point.  Inquired  of  rail- 
road agent  concerning  the  fare  to  Mexico, 
and  that  defendant  had  opportunity  to  com- 
mit crime,  was  Insufflclent  evidence  to  cor- 
roborate testimony  of  accomplice  who  con- 
nected defendant  with  crime.  —  PeopU  v. 
Sclaroni,   4  Cal.   App.   69*.   89   Pac.  181. 


T.       iBdlelBFBt     ST     iBtOTBBtlOB     AS     <• 

KCBerally.  —  The      Information      need      not 

charge  an  Intent  on  the  part  of  the  detend- 

t  to  Injui 


tlcular 


Nor 


that  the  cabin  or  dwelling-house  was  "a 
place  where  human  beings  usually  inhabit. 
assemble,  pass  or  repass." — People  y.  Cole. 
38   Cal.    App.    448,    16Z   Pac.    94G. 

8.  Same— SaacleBt  ■■famutlaB. — Infor- 
mation charging  the  defendant  with  depos- 
iting, etc.,  "a  certain  n I tro- glycerine  explo- 
sive commonly  known  as  dynamite  or  giant 
powder,"  etc..  is  sufflclently  certain  In 
describing  the  explosive.  Had  It  stated 
nitroglycerine    alone    II    would    hare    been 


within  the  r 


inlng  0 


sctlor 


and  that  It  alleged  a  particular  nitro- 
glycerine explosive  did  not  render  It  any 
the  less  certain. — People  v.  Swalle.  It  Cat. 
App.  192,   194,   107  Pac.   184. 

a.  Place. — A  warkiBB  oalae  In  which  men 
are  employed,  with  Its  shafts,  chutes,  tun- 
nels, Btopes,  and  Blulls  to  hold  up  the  rock 
and  dirt  overhead.  Is  within  this  section 
as  being  a  place  "where  human  beings  usu- 
ally pass  and  repass."  and  Is  a  "structure" 
which  may  be  Injured  or  destroyed. — In  ro 
Mitchell,    1   Cal.   App.   896,   899,    81   Pac.   84T. 

Ith  PfMaeaaloB — Will  npyort  aUegatlini 
at  owaenhlp. — In  prosecution  for  feloni- 
ously Injuring  building  of  person  named, 
by  explosion  of  gunpowder  and  other  explo- 
sive substances,  posasssion  of  premises  by 
such  person  Is  sufTlcient  to  support  allega- 
tion of  Information  as  to  ownership, — 
People  V.  Coyne,  lit  CaL  19G,  197,  48  Pao. 
318. 


§e02.  BIALIOIOnS  INJURY  TO  FREEHOLD.  Eveiy  peraon  Trho  wiL 
fully  commits  any  trespass  by  either: 

1.  Ootting  down,  destrc^ing,  or  injuring  axtj  kind  of  wood  or  timber  stand- 
ing or  growing  upon  the  lands  of  another; 

2.  Carrying  away  any  Und  of  wood  or  timber  lying  on  such  lands; 

3.  Malidotialy  injnring  or  seyering  from  the  freehold  of  another  anything 
attached  thereto,  or  the  produce  thereof; 

4.  Digging,  taking,  or  cairying  away  fnnn  any  lot  situated  within  the  limits 
of  any  incorporated  city,  without  the  license  of  the  owner  or  legal  occupant 
thereof,  any  earth,  soil,  or  stone; 

5.  Digging,  taking,  or  carrying  away  from  land  in  any  city  or  town,  laid 
down  on  the  map  or  plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of  the  proper  authorities, 
any  earth,  soil  or  stone; 

6.  Blalioiouflly  tearing  down,  damaging,  mutilating  or  destroying  ai^  sign, 
sign-board  or  notice  placed  upon,  or  affixed  to,  any  property  belonging  to  the 
state,  or  to  any  city,  county,  city  and  county,  town  or  village,  by  the  state  or 
by  an  automobile  association,  which  sign,  signboard  or  notice  is  intended  to 
indicate  or  designate  a  road  or  roads,  or  a  highway  or  highways,  or  is  intended 
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to  direct  travelers  from  one  point  to  another;  or  putting  up,  affixing,  fasten- 
ing, printing,  or  painting  npou  any  property  belonging  to  the  state,  or  to  any 
city,  county,  town,  or  village,  or  dedicated  to  the  public,  or  upon  any  prop- 
erty of  any  person,  without  license  from  the  owner,  any  notice,  advertisement, 
or  designation  of,  or  any  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  attention  thereto ; 

7.  Entering  tq>oii  any  lands  owned  b^  any  other  person  whereon  testers  or 
other  shellfish  are  planted  or  growing;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shellfish  planted,  growing,  or  being  on  any  such 
lands,  whether  covered  hy  water  or  not,  without  the  license  of  the  owner  or 
legal  occupant  thereof;  or  destroying  or  removing,  or  causing  to  be  removed 
or  destroyed,  any  stakes,  marks,  fences,  or  signs  intended  to  designate  the 
boundaries  and  limits  of  any  such  lands ; 

8.  Wilfnlly  opening,  tearing  down,  or  otherwise  destroying  any  fence  on  the 
inclosed  land  of  another,  or  opening  any  gate,  bar,  or  fence  of  another  and 
wilfully  leaving  it  open  without  the  permission  of  the  owner,  or  maliciously 
tearing  down,  mutilating,  or  destroying  any  sign,  signboard,  or  other  notice 
forbidding  shooting  on  private  property;  or 

9.  Entering  any  inclosnre  belonging  to,  or  occupied  by  another,  for  the 
pnrpoae  of  hunting,  shooting,  killing,  or  destroying  any  kind  of  game  within 
such  inclosure,  without  having  first  obtained  permission  from  the  owner  of  such 
in  closure ; 

Is  guilty  of  a  misdemeanor. 

Hiitory:  Enacted  Febmaiy  14,  1872,  founded  on  S  138  Criminal 
Practice  Act,  1850,  Stats.  1850,  p.  246;  Act  April  19,  1868,  Stats,  and 
Amdts.  1S62,  p.  307;  !  1,  Act  April  27.  18S3,  Stats.  18G3,  p.  739;  Act 
March  2,  1864  (Stats.  1864.  p.  136),  and  Supplement  thereto.  In  Act 
April  4,  1864.  StaU.  1S64,  p.  361,  and  Act  April  2.  1866,  StaU.  1865-6, 
p.  710;  amended  March  30,  1S74,  Code  Amdta.  1873-4.  p.  434;  March  30. 
1878,  Code  Amdts.  1877-8,  p.  118;  amended  by  Code  CommlBsloQ,  Act 
March  16,  1901,  Stat«.  and  Amdts.  1900-1,  p.  474;  act  held  unconstitu- 
tional, see  bletory,  SG  ante;  amendment  re-enacted  March  Zl,  1905, 
Stats,  and  Amdts.  1905,  pp.  688,  689;  the  amendment  conslsttng  of  the 
additions  of  subdivisions  S.  9:  subdivision  8  Is  a  codification  of  H  1,  2,  3, 
Act  March,  1872,  Stats.  1871-2,  p.  384;  subdivision  9  Is  a  codification 
of  i  3,  Act  March  23,  1876.  Stats.  1875-6,  p.  SOO;  amended  May  ID,  1917, 
Stats,  and  Amdts.  1917,  p.  31S.     In  sfTect  July  27,  1917. 

MALICIOUS  INJURY  TO  FBEEHOLD.  PftM    for    Injury    to    real    estate,    title    mu«t 

1.  Commissione™-  note.  ^  """'«''  *°  "•  '"„.'"'.'"'°"  """f  '"  VT' 

,  r.       .      M       ment. — Hughes  v.  State,  101  Ind.  344.  G  Am. 

2.  Malicious  injury  to  real  estate— Proof  o(       g^,  R^p    3,3^  2  n.  E.  »E«. 

*'''^  „   „  S.     TcarlMK   flow,   and   rcvot^ln*   k«ue— 

3.  Tearing  down  and   removing  hoase — Suffl-      samrifacr  or  liidlctairnt. Indictment   for 

eieucy  of  indictment.  mallclouB   mischief    to   real   eatate,    by    re- 

•   4.  Same — SufEciencj  of  proof.  moval     of     house     therefrom.     BUfflciently 

5.  Work  not  malicious— Digging  in  street.  desorlbed    real    estate    aa    "the    lands    and 

premises    constituting    and    composing;    the 

1.    CommlHBloBcrB'  boIc  aaya:   "Thla  pro-      homestead"  ol  person  allesed  to  be  owner; 

vision    Is    rendered    neceBsary    by    the    prac-       and  It  Is  not  neceasary  that  It  charge  such 

tice,    unfortunately   common,   of   atllxlng    to       removal  to  have  been  without  owner's  con- 

plcCuresque  rock  or  point  of  land  some       sent. — Rltter  v.   State,   3S  Tex.   $08.   SOS.  61S. 

In    pros- 


This  _         

was    a    simple    trespass,    but    It    Is    made    a       ecu  lion"  tJr   mallclous'mTscMcT'for' 
misdemeanor.      It  Is  taken  from  section  707        a„„„    ^„a    removlnR    certain    houa. 


New  York  Penal  Code.' 


that  lai 


3.     MalteloBD  Injary  fa  real  calate — Proof       belong   to  defendant,  but   to  alleged  owner. 
t  title. — In  prosecution  for  malicious  tree-       and  Chat  defendant  entered  and  committed 
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•■MS-«Oa  INJURIES    TO    CROPS — RBHOVING    LARDMABKS.  [Pt.I. 

Buch  offense,  Ib  aufllclent.     It  Is  matter  of  inent  and  pay  them  full  amount  defendant 

delenae   that   such  land    belonged   to   differ'  oan  not  avoid  hla  contract  upon  theory  that 

ent    person    who    gave    defendant    authority  doing;  extra  work   would  be  mallcloua  mis- 

to   remove   bouse.— RItter   y.    State.   33    Tex.  chief   under    this    Bectlon,    becHUse    It   would 

COS,  612.  be     "dleglnB,"     etc..     In     a     street     without 

B.     Work      Bot      ■•■lloloBa  —  DIsbIbk      In  proper  llcenoe,  and  therefore  declared  to  be 

■trrrt. — In   action    to   recover  for  work   and  unlawful    under    section    16SJ    of    the    Civil 

material  furnished  In  making  ImprovementB  Code.      Such    extra    work    was    clearly    not 

on  street  and  sidewalk  in  front  of  defend-  malicious,    where    facta    show    that    trustees 

ant'a  lot.  and  where,  after  work  had  been  permitted  It.    Jts  unlawfulness,  if  any,  waa 

done,    defendant    promised   contractors    that  matter  of  defense.— Bernaleln  v.  Downs,  111 

If    they    would    do    certain    other    described  Gal.  197.  tOl,  203,   ZOt,   44   Pac.   EET. 
work  he  would  waive  all  detects  In  aasesa- 

§603.  TRESFASSma  UPON  LAND  BELONaiNG  TO  THE  UNITED 
STATES.     [Repealed.] 

History:  Enacted  February  14,  I8T2;  repealed  br  Code  CommlBBlon, 
Act  March  16,  1901,  State,  and  Amdte.  l&OO-l,  p.  467;  act  held  uncon- 
stitutional, see  history,  i&  ante;  re-repealed  March  21,  190S,  Stats, 
and  Amdts.  1905,  p.  689. 

§  604.     INJURIES  TO  STANDING  CROPS,  ETC.     Every  person  ttIio  mali- 
ciously injures  or  destroys  any  standing  crops,  grain,  cultivated  fniits  or  vege- 
tables, the  property  of  another,  in  any  case  for  which  a  punishment  is  not 
otherwise  prescribed  by  this  code,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  14,  1S72, 

1.     PnuiakneBt  >ot  atbernUe   vToTldcd —  malter  of  punishment,   and   Is  not  a   neces- 

AlleKallDB  at  Ib  eoBiplBlBt. — The  exception  eary    part   of    the   deOnition    thereof    In    the 

constitutes  no  essential  part  ot  the  deacrlp-  complaint  —  Hogan   v.   Superior  Court,   II 

tion  of  the  crime,  but  merely  deals  with  the  Cal.  App.  T9J,  117  Pac.  »4T. 

g  605.  RSMOVINa,  DEFAOINQ,  OR  ALTERING  LANDMARKS.  Every 
person  who  either: 

1.  Malicioiuty  removes  any  monnment  erected  for  the  purpose  of  designating 
any  point  in  the  boundary  of  any  lot  or  tract  of  land,  or  a  place  where  a 
subaqueous  telegraph  cable  lies;  or, 

2.  MaJicionaly  defaces  or  altera  the  marks  upon  any  such  monument;  or, 

3.  Halicioiuly  cuts  down  or  removes  any  tree  upon  which  any  such  marks 
have  been  made  for  such  purpose,  with  intent  to  destroy  such  marks ; 

— Is  guilty  of  a  misdemeanor. 


g  606.  DESTROYING  OR  INJURING  JAILS.  Every  person  who  wilfully 
and  intentionally  breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  public  jail  or  other  place  of  confinement,  ia  punishable  by  fine  not  exceed- 
ing fen  thousand  dollars,  and  by  imprisonment  in  the  state  prison  not 
exceeding  five  years. 


DESTEOYING  OE  INJURING  JAIL,  4.  Same— Not   neeessaty  to  allege  precise 

1.  Conatnictlon  of  section — Puniahment.  time. 

2.  Information  for  injury  to  public  jail—  5.  Same— Venue  and  situs  of  property  in- 

6.  Same — When  but  one  offense  is  cliargeil. 
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.  XIV.1  DESTROYING,    ETC^    DAMS,    ETC^PENALTY. 

.  iDJuiy  to   public  jftil — ConTictiOn,   when  S.     Sane  —  Vrnae    and   •lias   of    pro 


S.  Same — Proper  iDBtnictionB. 


1  for  crim 
public   Jail    iB   aumclent.   aa    ti 


—The     crime     deflned     by     thlH     flection     Ib       county,  and  In 
felony,    and    not    misdemeanor.      The    Judg-        county.— Peopii 
ment    an    conviction     thereof    must    alwayfl        9  Pac.  457, 
prescribe  imprlsoni 
fact  that  line  mi 


Same  —  When     bat     «■•     aKemie     ■■ 

»d.  —  An      Information      for      Injuring 

■People  V.  Boren,  1S9  Cal.  210,  213.       county  Jail,  by  dlRglnK  hole  In  floor  thereof, 
and  prying  up.  pulling  down,  and   breaking 


tuto   li 

(1]U 

ry  there 

to.     Ar 

I   Injury 

to  bufld 

Ing 

charg. 

latcd    by 

moval 

one  hundred  b 

Tlcka  w 

ne     hundred 

injurles,- 

-People 

V.  Sheldon.  SB  i 

436, 

9  Pac. 

467. 

1.     1 

r>j 

nrr     t* 

lall  — 

CoBVletloB, 

nhen 

■BPn^A 

o( 

Injurli 

ne 

public    J 

proper. 

though 

d«- 

fendant 

■A  Injui 

I  attempt  to 

^— 

People  \ 

■.  Sheldon,  eg  Cal.   134, 

4311. 

72   Pac.    1 

2.     latormatloa    tor   laJnTy  to  pabllc  Jail  certain    door    of   said   jail,    charg^es   but   ( 

— CharslBB  ■■  warda  of  alatatc, — An  infor-  ofFense.      The    several   acts    go    to    make    1 

matlon   for   crime   ot  injuring  public  Jail  Is  and   constitute   single   Injury,      The   rcmov 

tially    In    language    of    statute. — People    r. 
Sheldon,    fiS    Cal.    434,    43S,    9    Pac.    45T. 

I.  Same — la  gtiat,  whea. — An  Informa- 
tion lor  crime  of  injuring  public  Jail,  v.'hlch 
charges  sucb  injury  to  have  been  done  wil- 
fully, wrongfully,  intentionally,  and  felonl- 
oUBiy,  iB  good.— People  v.  Sheldon,  38  Cal. 
434,   436,  9  Pac.    4G7. 

4,     Sane— NBt  areeaaary  to  allrsr  preclaa 
time. — In  prosecution  for  crime  of  Injuring 
public  Jail,   It  Is  not  necessary   for  indict- 
ment   to    allege    precise    day    upon    which       9  P"=-  *^''- 
offense   was  committed,  or  to  prove   that  It  8,     Same.  — Praper  iDatnettona  In  prose- 

was  committed  on  day  charged,  except  cutlon  tor  crime  ot  Injuring  public  Jail. — 
where  time  la  of  essence  of  offense.— People  People  v.  Sheldon,  68  Cal.  434,  437,  433,  9 
V.  Sheldon,   63  Cal.  434.  43G,  437,  9  Pac.  467.        Pac.  457. 

§607.  DESTROYINO  OR  INJUBINO  BRIDGES,  DAMS,  LEVEES, 
ETC.  Every  person  who  -wilfully  and  maliciously  cuts,  breaks,  injures,  or 
destroys  any  bridge,  dam,  canal,  flume,  aqueduct,  levee,  embankment,  reser- 
voir, or  other  structure  erected  to  create  hydraulic  power,  or  to  drain  or 
reclaim  any  swamp  and  overflowed  tide  or  marsh  land,  or  to  store  or  con- 
duct water  for  mining,  manufacturing,  reclamation,  or  agricultural  pur- 
poses, or  for  the  supply  of  the  inhabitants  of  any  city  or  town,  or  any  em- 
bankment necessarj'  to  the  same,  or  either  of  them,  or  wilfully  or  maliciously 
makes,  or  causes  to  be  made,  any  aperture  in  such  dam,  canal,  flume,  aque- 
duct, reservoir,  embankment,  levee,  or  structure,  with  inteot  to  injure  or 
destroy  the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in  the  ground 
for  the  purpose  of  securing  any  sea-bank,  or  sea-walls,  or  any  dock,  quay, 
or  jetty,  lock,  or  sea-wall;  or  who,  between  the  first  day  of  October  and  the 
fifteenth  day  of  April  of  each  year,  plows  up  or  loosens  the  soil  in  the  bed 
or  on  the  sides  of  any  natural  wafereourst;  or  channel,  without  removing 
such  soil  within  twenty-four  hours  from  such  watercourse  or  channel;  or 
who,  between  the  fifteenth  day  of  April  and  the  first  day  of  October  of  each 
year,  shall  plow  up  or  loosen  the  soil  in  the  bed  or  on  the  sides  of  such 
natural  watercourse  or  channel,  and  shall  not  remove  therefrom  the  soil  so 
plowed  up  or  loosened  before  the  first  day  of  October  next  thereafter,  is 
guilty  of  a  misdenit-anor,  and  upon  conviction,  punishable  by  a  fine  not  less 
than  one  hundred  dollars  and  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  exceeding  two  years,  or  by  both;  pro- 
vided, that  nothing  in  this  section  sb:'''  be  construed  so  as  to  in  any  i 
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prohibit  any  person  from  digging  or  removing  soil  from  any  such  water- 
course or  channel,  for  the  purpose  of  mining. 

Hiitory:  Enacted  PebruaiT  14,  1S78,  toiiDded  on  f  140  Crtmlnal 
Practice  Act  1S60,  Stats.  1850,  p.  247,  ae  ftmended  Act  Harcb  16.  1863, 
StatB.  1S63,  p.  58.  and  Stats.  24.  25  Vict,  c  97,  131;  amended  April  12, 
1880,  Code  Amdta.  1880  (Pen.  C.  pt.),  p.  36. 

and  defendant  bad  to  be  proceeded  SKalnat 
by  an  Indictment,  and  not  by  Information. 

1.  Proceeding  prior  to  amendment.  —People  t.  Tlndale.  BT  Cat.  104.  106. 

t,  Suffieiencj  of  indietment.  %•     SaMclner  of   l>dletiae>t — -An    Indlet- 

ment  charKlnr  defendant  with  wilfully  and 

As   to   barBlac  bpM«e.   see,    ante,    aectlon        njalldoualy    attempting-    to    destroy    dam    Is 

•00.  note  paragraphs  4,  5.  BUltlclant  as   to   description    where    It  avera 

1.     FroHEdlHK  »rior  to  HmeHdiaeBt. — The        dam  to  be  In  particular  town  named. — Com- 

commlBslon   of  acts   mentioned   In    this    sec-        monwealth  v.  Tolman.  14»  Mass.  ZZ9.  14  Am. 

tlon  constituted  felony  prior  to  amendment,        St.  Rep.  414,  415.  11  N.  B.  tT7.  3  L.  R.  A.  747. 

S  608.  BURNINa  OB  INJURINO  BAFTS.  Every  person  who  wilfully  and 
maliciously  bums,  injures,~or  destroys  any  pile  or  raft  of  wood,  plank,  boards, 
or  other  lumber,  or  any  part  thereof,  or  cuts  loose  or  sets  adrift  any  such  raft 
or  part  thereof,  the  property  of  another,  is  guilty  of  a  misdemeanor. 

History:  Enacted  Februair  14,  1S72.  founded  on  f  141  Criminal 
Practice  Act  1860,  Stats.  1860,  p.  247;  amended  March  22,  1907, 
Stats,  and  Amdts.  1907.  p.  863,  Kerr's  Stats,  and  Amdts.  1906-7,  p. 
632.    See  liiatory  to  !  60Sb. 

1 608a.  BETTIHa  VESSELS  ADBIFT.  Every  person  who  wilfully  and  ma- 
liciously cuts,  breaks,  injures,  sinks,  or  sets  adrift  any  vessel  of  less  than  ten 
gross  tons,  the  property  of  another,  is  guilty  of  a  misdemeanor. 

History:  Enacted  February  14,  1872,  founded  an  !  141  Criminal 
Practice  Act  1850,  Stats.  1850,  p.  247.  as  the  last  balf  of  9  608; 
separated  and  partially  re-enacted  as  distinct  section  and  numbered 
g  SOSa  by  Act  March  22,  1907.  Stats,  and  Amdta.  1907,  p.  854,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  632. 

§608b.  INJUBINO  VESSEL.  Every  person  who  wilfully  and  maliciously 
cuts,  breaks,  or  injures  any  vessel  of  ten  gross  tons  and  upwards,  the  property 
of  another,  is  guilty  of  a  misdemeanor. 

.  854, 

§  e08c.     SINKIMG  VESSELS  IS  A  FELONY.     Every  person  who  wilfully 

and  maliciously  sinks  or  sets  adrift  any  vessel  of  ten  gross  tons  and  upwards, 
the  property  of  another,  is  guilty  of  a  felony. 

.  854, 

§  609.  DAMAOES,  ETC.,  TO  BUOT  OB  BEACON.  Any  person  who  wil- 
fully removes,  damages,  or  destroys  any  buoy  or  beacon  placed  in  any  waters 
within  this  state  by  lawful  authority,  is  guilty  of  a  misdemeanor. 

Hiatory:  Enacted  February  14,  1872;  amended  by  Code  Commis- 
sion Act  March  16,  1901,  Stats,  and  Amdts.  1900-1.  p.  476;  act  held 
unconstitutional,  see  history,  |6  ante;  amendment  re-enacted  March 
21.  1906,  Stats,  and  Amdts.  1906,  p,  689:  tlie  amendment  to  this  sec- 
tion includes  the  proTislons  of  gj  1.  2  Act  March  26,  1874,  Stats.  1873-4, 
p.  619. 

CT8 
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Tit.  XIV.l      SICKAI.  LIGHT»— OBSTHUCTING  SIVEAHS— DEPOSITING  SAND.       M  «IO-«a3 

§610.  BUXING  OR  REMOVINa  SIGNAL  UOHTS,  OR  EXHIBITINa 
FAL^  IJOHTS.  Every  person  who  unlawfully  masks,  alters,  or  removes 
any  light  or  signal,  or  Trilfully  exhibits  any  light  or  signal,  with  intent  to  bring 
any  vessel  into  danger,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  three  nor  more  than  ten  years. 


g  611.  OBSTBUOTIHa  NAVIOABLE  STBEAUS.  Every  person  who  un- 
lawfully obstructs  the  navigation  of  any  navigable  stream,  is  guilty  of  a 
misdemeanor. 


I.     SBHeleiicr  of  iBdlet^cBt. — ObHtructlng  aufllclent  to  charg*  common-lKW  offense, — 

n&vlKable     watercourse     Is     Indictable     at  State  v.  Narrows  Island  Club,  100  N.  C.  477, 

common  law.     In  this  case.  Indictment  Was  e  Am.  St.  Rep.  tlS,   630,   6   So.    ill. 
not    sood    under   statute,    but   waA    tboUKht 

g  612,  DEPOSITINa  SAND,  DUST,  ETC.,  IN  HUMBOLDT  BAT.  Every 
person  who  throws,  deposits,  or  permits  another  in  his  employ  to  throw  or 
deposit,  any  sawdust,  slabs,  or  refuse  lumber,  in  any  place  where  it  may  be 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  without  first  having  con- 
structed piers,  bulkheads,  dams,  or  other  contrivances,  approved  by  the  board 
of  supervisors  of  Humboldt  County,  to  prevent  the  same  from  escaping  into 
the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

1  f  S  1,  S  Act  March 


upheld  by  courts, — Slat 

e  T.  Qrlffln,  SB  N.  H. 

iw,  to  prevent  depoalt  of  sawduat 

In  lake. 

1,   29,   7S  Am.  St  Hep. 

1S9,   147,  19   All.   !S0, 

r  In  any  stream  tributary  thereto. 

win  be 

41  L.  R.  A.  177. 

§613.  THROWING  OVERBOARD  BALLAST,  OR  OTHERWISE  OB- 
STRUCTINa  THE  NAVIGATION  OF  ANY  HARBOR,  ETC.  Every  person 
who,  within  the  anchorage  of  any  port,  harbor,  or  cove  of  this  state,  into 
which  vessels  may  enter  for  the  purpose  of  receiving  or  discharging  cargo, 
throws  overboard  from  any  vessel  the  ballast,  or  any  part  thereof,  or  who 
otherwise  places  or  causes  to  be  placed  in  such  port,  harbor,  or  cove,  any 
obstructions  to  the  navigation  thereof,  is  guilty  of  a  misdemeanor. 


§  614.  MOORING  VESSELS  TO  BUOYS.  Every  person  mooring  any  vessel 
to  or  hanging  on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  competent 
authority  in  any  navigable  waters  of  this  state,  is  guilty  of  a  misdemeanor. 


§615,  INJURIES  TO  SIGNALS,  MONUMENTS,  ETC.,  ERECTED  IN 
UNITED  STATES  COAST  SURVEY.  Every  person  who  wilfully  injures, 
defaces,  or  removes  any  signal,  monument,  building,  or  appurtenance  thereto, 
placed,  erected,  or  used  by  persons  engaged  in  the  United  States  coast  survey, 
is  guilty  of  a  misdemeanor. 
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§  616.  DESTBOYma  OR  TEABINQ  DOWN  NOTICES,  ETC.,  BEFORE 
EXPIRATION  OF  TIUE  FOB  WHIOH  THE7  WERE  TO  BEUAIN  SET  UP. 

Every  person  who  intentionally  defaces,  obliterates,  tears  down,  or  destroys 

any  copy  or  transcript,  or  extract  from  or  of  any  law  of  the  United  States  or 

of  this  state,  or  any  proclamation,  advertisement,  or  notification  set  up  at  any 

place  in  this  state,  by  authority  of  any  law  of  the  United  States  or  of  this  state, 

or  by  order  of  any  court,  before  the  expiration  of  the  time  for  which  the  same 

was  to  remain  set  op,  is  punishable  by  fine  not  less  than  twenty  nor  more  than 

one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  more  than  one 

month. 

Hlitory:     Enacted  February  14,  1S72, 

§  617.  INJURINa  OR  DESTROYING  WRITTEN  IN8TBT7MENT.  Every 
person  who  maliciously  mutilates,  tears,  defaces,  obliterate^  or  destroys  any 
written  instrument,  the  property  of  another,  the  false  making  of  which  would 
be  forgery,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 
one  nor  more  than  five  years, 

i  68   Criminal 

§  618.  OPENING  OB  PUBLISHING  SEALED  LETTERS.  Every  person 
who  wilfully  opens  or  reads,  or  causes  to  be  read,  any  sealed  letter  not  ad- 
dressed to  himself,  without  being  authorized  so  to  do,  either  by  the  writer 
of  such  letter  or  by  the  person  to  whom  it  is  addressed,  and  every  person  who, 
without  the  like  authority,  publishes  any  of  the  contents  of  such  letter,  know- 
ing the  same  to  have  been  unlawfully  opened,  is  guilty  of  a  misdemeanor. 


SEALED  LETTERS-OPENING   OB 

person  crime.     To  open  and  read  sealed  let- 

PUBLISHING. 

ter  of  unolher  Is  a  crime  when  done  without 

1.  ConBtruction  of  sectiOD. 

authority  and  wilfully. — Greene  v.  Murdock, 

1   Cal.   App.    ISS,   13S,    SI   Pac.   593. 

2.  Palse  charge— When  not  a  crime. 

3.     False  ekarce — Wkca  not  >  eriaie. — In 

action  of  slander,  false  statement  charging 

does  not  make  mere  opening  and  reading  of 

plalntltf  with  having  opened  and  read  letter 

sealed  letter  ol  another  a  crime.     It  must 

addressed    to     defendant    does     not    charge 

have    been    wilfully    done;    to   Blmply    say. 

plaintiff  with  crime.     The  allegation  siiould 

"You  opened  and  read  a  letter  addressed  to 

be  that   it  was   "wilfully"   done. — Greene   v. 

me,"  Is  not  charglnr  and  ImputlnE  to  such 

Murdock,   1   Cat.  App.   1»«.   1!8.  81    Pac.   99J. 

§  619.    DISCLOSINa  CONTENTS  OF  TELEGRAPHIO  OR  TELEPHONIC 
MESSAGES.     Every  person  who  wilfully  discloses  the  contents  of  a  tele- 
graphic or  telephonic  message,  or  any  part  thereof,  addressed  to  another  per- 
son, without  the  permission  of  such  person,  unless  directed  so  to  do  by  the 
lawful  order  of  a  court,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  fine  and  imprisonment. 
History:     Enacted  February  14,  1ST2;  amended  April  16,  1S80,  Code 
AmdtB.  1880  (Pen.  C.  pt.),  p.  38;  amended  by  Ineertlne  the  words  "or 
telephonic"  after  the  word  "telegraphic"  by  Code  Commission.   Act 
March  16,  1901,  Stats,  and  AmdtB.  lSOO-1,  p.  47G;   act  held  UDConstltu- 
tlonal.  see  history,  EE  ante;   amendment  re-enacted  March  21,  1906, 
Stats,  and  Amdts.  1905,  p.  GSO. 
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DISCLOSING  CONTENTS  OP  TELE-  reaBonable  and  absurd  meaning— Peopla  v. 
OHAPH  OE  TELEPHONE  MESSAGE.  Earl.  18  Cal.  App.  69,  124  Pac.  SST. 
1.  Conetruction  of  Metion — Inteot  of  code  pro-  &  dimIobIiik  eaiitrmta  af  meanaBc — crlm- 
vieion.  iMl  proaeoalloB. — An  Indictment  assuming: 
to  charge  the  defendant,  under  aectlon 
(19  of  the  Penal  Code,  with  wilfully,  un- 
lawfullr  and  (elQninusly  publlahing  and 
1.  CoBBlTBCtlaa  of  BccHoa — I>t«t  at  disclosing  the  contents  of  a  ■  telegraphic 
code  vraTlHloa. — Section  S19  of  the  Penal  mesBage  In  defendant's  newspaper,  without 
Code,  construed  In  connection  with  sections  the  permission  of  the  addressee,  or  the 
SIO  and  CIl  thereof  relative  to  the  same  order  of  a  court,  which  does  not  set  forth 
subject.  Is  maniteslly  Intended  to  preserve  how  or  In  what  manner  defendant  obtained 
secrecy  as  to  telegraph  messagea  only  knowledge  of  the  contents  of  the  tele- 
among  all  those  who  have  a  duty  to  per-  graphic  message,  nor  that  he  was  connected 
form  Kith  respect  to  the  dispatch,  trans-  In  any  way  with  the  transmitting  company, 
mission  or  delivery  thereof.  Any  other  In-  nor  that  he  had  any  duty  to  perform  with 
terpretatlon  of  that  section  would  cause  It  respect  to  the  tranamlsslon  of  the  message, 
to  embrace  every  person  who  might  obtain  falls  to  show  a  public  otfense,  and  a  de- 
knowledge  of  Its  contents,  however  learned.  murrer  thereto  was  properly  sustained. — 
or  through  however  'ho  many  persons,  and  People  v.  ISarl,  19  Cal.  App.  89,  134  Pac.  SST. 
to  Include  the  sender  of  the  measaKe  and  ^s  to  "wireless  message,-  see,  post,  sec- 
persons    Informed    by    him    of    Its    contents,  tio„  g^o  and  note. 

§620.    ALTEBINO    TELEORAPHIO    OB    TELEPHONIC    HESSAQES. 

Every  person  who  wilfully  alters  the  purport,  effect,  or  meaning  of  a  tele- 
graphic or  telephonic  message  to  the  injury  of  another,  is  punishable  as  pro- 
Tided  in  the  preceding  section. 

History:  Enacted  February  U,  1872.  founded  on  S  1  Act  April  18. 
1S62.  Stats.  1SG2,  p.  28S:  amended  by  Inaertlag  the  words  "or  tele- 
phonic" after  the  word  "telegraphic"  by  Code  Com  mis  8  Ion,  Act 
March  16,  1901,  Stata.  and  Amdts.  1900-1,  p.  475;  act  held  unconsti- 
tutional, see  hiatory,  jG  ante;  amendment  re-enacted  March  21,  1905, 
SUts.  and  Amdts.  1905.  p.  690. 

§621.  OPENINO  TELEORAPHIO  OB  TELEPHONIC  BSESSAGES.  Every 
person  not  connected  with  any  telegraph  or  telephone  office  who,  without  the 
authority  or  consent  of  the  person  to  whom  the  same  may  be  directed,  wilfully 
opens  any  sealed  envelope  inclosing  a  telegraphic  or  telephonic  message,  ad- 
dressed to  another  person,  with  the  purpose  of  learning  the  contents  of  such 
message,  or  who  fraudulently  represents  another  person  and  thereby  procures 
to  be  delivered  to  himself  any  telegraphic  or  telephonic  message  addressed  to 
such  other  person,  with  the  intent  to  use,  destroy,  or  detain  the  same  from 
the  person  entitled  to  receive  such  message,  is  punishable  as  provided  in  sec- 
tion six  hundred  and  nineteen. 

History:  Enacted  February  14,  1S72;  amended  by  Inserting  the 
words  "or  telephone"  before  the  word  "office,"  and  the  words  "or 
telephonic"  belore  the  word  "message,"  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  475;  act  held  unconstitu- 
tional, see  history,  SB  ante;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  690. 

Aa  la  llablUtT  for  TrrauKtnl  opt-alnc  at  talesraai,  see  note,  21   Ann.  Cas.  SSI.  — 

§622.  INJURINQ  WORKS  OF  ABT  OB  IMPBOVEMEMTS  IN  ANY  OITY, 
TOWN,  OR  YILLAOE,  Every  person,  not  the  owner  thereof,  who  wilfully 
injures,  disfigures,  or  destroys  any  monument,  work  of  art,  or  useful  or  orna- 
mental improvement  within  the  limits  of  any  village,  town,  or  city,  or  any 
shade   tree   or   ornamental   plant   growing   therein,   whether  situated   upon 
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private  ground  or  on  &n;  street,  sidewalk,  or  public  park  or  place,  is  guilty  of 
a  misdemeanor. 

History:     Knacted  February  14,   1872. 

§623.  MUTILATION  OF  BOOKS,  ETC.,  IN  PUBLIC  LIBBABIES  A2n> 
MUSEUMS.  Every  person  who  maliciously  cuts,  tears,  defaces,  breaks,  or 
injures  any  book,  map,  chart,  picture,  engraving,  statue,  coin,  model,  apparatus, 
or  other  work  of  literature,,  art,  mechanics,  or  object  of  curiosity,  deposited 
in  any  public  library,  gallery,  museum,  collection^  fair,  or  exhibition,  b  guilty 
of  a  misdemeanor. 

amended    March    6,    1901, 

§623^.  WILFUL  DETENTIOir  OF  LIBBASY  BOOKS.  Whoever  wilfully 
detains  any  book,  newspaper,  magazine,  pamphlet,  manuscript,  or  other  prop- 
erty belonging  to  any  public  or  incorporated  library,  reading-room,  museum 
or  other  educational  institution,  for  thirty  days  after  notice  in  writing  to 
return  the  same,  given  after  the  expiration  of  the  time  which  by  the  rules 
of  such  institution  euch  article  or  other  property  may  be  kept,  is  guilty  of  a 
misdemeanor  and  shall  be  punished  accordingly. 

History:      Became  a  law,   under  constitutional  provision,   without 
govemor's  approval,  Uarch  14,  1899,  Stats,  and  Amdts.  1899,  p.  97. 

§624.    BREAKING  OB  OBSTBUGTINO  GAS  OB  WATEB  PIPES,  ETC. 

Every  person  who  wilfully  breaks,  digs  up,  obstructs,  or  injures  any  pipe  or 
main  for  conducting  gas  or  water,  or  any  works  erected  for  supplying  build- 
ings with  gas  or  water,  or  any  appurtenances  or  appendages  therewith  con- 
nected, is  guilty  of  a  misdemeanor. 

1  on  !S  1.  2  Act  Maj 

§  625.  DRAWING  WATEB  FBOM  WOBES  AFTEB  THEY  HAVE  BEEN 
CLOSED.  Every  person  who,  with  intent  to  defraud  or  injure,  opens  or  causes 
to  be  opened,  or  draws  water  from  any  stop-cock  or  faucet  by  which  the  flow 
of  water  is  controlled,  after  having  been  notified  that  the  same  has  been 
closed  or  shut  for  specific  cause,  by  order  of  competent  authority,  is  guilty  of 
a  misdemeanor. 

1  §3  Act  Mar  18, 

§62Sa.  UNLAWFUL  INTEBFERENOES  WITH  FIBE-ALABM  APPA- 
BATUS.  PENALTY.  Any  person  who  wilfully  and  maliciously  tampers  with, 
molests,  injures,  or  breaks  any  public  fire-alarm  apparatus,  wire,  or  signal, 
or  wilfully  and  maliciously  sends,  gives,  transmits,  or  sounds  any  false  alarm 
of  fire,  by  means  of  any  public  fire-alarm  system  or  signal,  is  punishable  by 
imprisonment  in  the  county  jail,  not  exceeding  one  year,  or  by  a  fine,  not 
exceeding  one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 
Historji:     Exacted  March  31,  1903,  SUts.  and  Amdts.  1903,  p.  137. 
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TITLE  XV. 

UISCELLANBOUS  CBIME9. 
Chapter  I.    Violation  or  thx  Laws  for  tbb  Preskrtation  i 
637%  [g]. 
IL    Or  OtBXt  Am  Misckllambods  Oitenbes,  {|4)38-65i 
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TIOLATTON  or  THE  LAWS  FOB  THE 
I  <t2S.     Dneks,  snipe,  qiuiil,  etc.,  maj  not  b« 

killed,  when. 
|626[a].   [Same.] 
|626[b].   [Same.] 
I  eaSa.  Doves  maj  not  be  killed,  when.     [Be- 

pealed.] 
I  626a[2].  Betaining  Qeli  and  game  aftef  open 

|eS6b.  Neets  or  egga. 

1  626e.  BmnB,  pheasantB,  bob-white  qnail,  etc., 

killing  a  misdemeanoT,  when. 
I  e26d.  Limit  of  bag   [of  game]. 
|e26d[2].   [Same.] 
i  62ee.  Hunting    female   deer,   spotted    fawn, 

etc.     Misdemeanor. 
I  636f.  Deer  ma^  be  killed,  when.    Deer  meat 
1 62eg.  Tree-sqairreU.       Killing      prohibited, 

1  e26h.  Bale  or  poBBeesion  of  deer  pelts. 

t  626L  Limit  of  number  of  deer  (that  may 
be  killed]. 

1 626j.  Tracking  deer  with  more  than  on« 
dog.    MisdemMnor. 

I  626k.  Certain  game  not  to  be  sold. 

I  6261.  Permiaaion  to  take  fish  and  game  for 
KientiBe,  etc.,  purposes. 

I  626m.  Night-time  banting  prohibited. 

f  626n.  Using  animals  as  blind.   Misdemeanor. 

I  626o.  Shooting  game  from  boat,  etc.  Mis- 
demeanor. 

I  626p.  Catching,  killing,  etc,  bearer.  Mis- 
demeanor. 

I  626p[2].  Sea  brant  maj  not  be  killed,  when. 

I  626q.  KilUng  sea-otter.     Penalty. 

I  626r.  Selling  aigrettes,  etc    Pen&lt7. 

1 6268.  Protection    of   game    in   certain    dla- 

|626i[t].  Protection  of  growing  crops  froni 
wild  ducks,  etc. 

I  626u.  Affidavit   when  shipping  deer. 

1 627.  Further  regulating  destruction  of 
game.  Trespass  upon  inclosed  or 
cultivated  grounds,  a   misdemeanor. 

I  6E7a.  Certain  game  not  to  be  shipped.  Mis- 
demeanor. 

I  627b.  Limit  as  to  shipment  of  Certain  game. 
Misdemeanor. 

I  G27c.  Protection  of  song-birds  and  their 
nests,      [Repealed.] 

1 62Td.  Penalties.     [Repealed.] 

f  628.     Protection  of  shrimp,  etc. 

f  62Sa.  Protection  of  striped  bass  and  shad. 
Penalty. 

162Sa[2].   [Same.] 


PBEBEEVATION  OF  GAME  AND   FISH. 
i  62Sb.  Protection  of  bass,  Sacramento  perch, 

sunfisb,   etc.     Misdemeanor, 
1 628e.  Protection     of     joung     fish     of     any 

species.     Fish  in  pond  or  reservoir 

belonging  to  state.    Penalty. 
1 628d.  Fine  or  imprisonment.    Disposition  of 

fines. 
I  628e.  Protection  of  whiting,  barracuda,  etc. 

Misdemeanor. 
I  628f.  Protection     of    abalone     and     clains. 

Penalty. 
I  628g.  Shipping     abalone       meat  prohibited. 

[Repealed.] 
|62gg[2].  Salt-water  perch.     Misdemeanor. 
1 62eh.  Planting    fish    or    fish    eggs    without 

permission.     Penalty. 
1 628i.   Use    of    Chinese    shrimp    nets.      Mis 

demeanor. 
I  628j.  Protection   of  salt-water  eels. 
1 629.     Screens     over     mill-race,     pipe,     etc. 

Penalty  for  refusal  to  maintain. 
|62ea.  Protection    of    fish    near    fish-way    or 

fish-screen. 
I  S30.     Conducting      fish      business      withoi)t 

license.     Misdemeanor. 
t630s.  Be  ports      of      wholesale      fish -dealers. 

Penalty. 
1 630b.  Failure   to   produce   register.      Misde- 

I  631.     Net,  pound,  cage,  trap,  etc.,  not  to  bo 

1631a.  Penalty  for  violation. 

1 631b.  Disposition     of     money     from     fines. 

Game -preservation   fund. 
I  631e.  Penalty  for  violation. 
{ 631d.  License  to  raise  domesticated   gamo- 

birds  or  mammals,  as  a  business. 
163Ie,  Revocation  of  license. 
i  032.     Protection  of  trout. 
I  632}.  Protection  of  steelhead   trout.     [Re- 
pealed,] 
I  632a.  Shipment  of  trout.     Fine— Disposition 

of  fines. 
I  632b.  Only  hook  and  line  to  be  used  where 

United     States     hatchery     located. 

[Repealed.} 
ia32b[21.  Sacramento  perch. 
I  832b[3].  Fishing  with  salmon,  etc.,  roe-bait, 

prohibited.     [Repealed.] 
f  632b[4].  Fishing   through   ice,  etc.     Misde- 
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I  634.  Protection  of  aalmoD,  etc.    Salmon  de-  1 637.  Fish  commisaionera  to  examine  dsma. 

&aed.    Penaltj.  Fish-irayB       to       be       eooBtruetecL 

I  6311.  FiBbing   Dear   Santa   Catalina   limited  Penalty. 

to  hook  and  line.  I  637a.  Killing    of    birds    other    than    gam«- 
(  63S.  Killing  fish  with  explosives.     Follntion  birds.     Uisdemeanor. 

of  water.     Penalty.  f  fl37b.  Application  of  prohibition. 

I  635).  Use    of     two-mesh    fish-net.      Uisde-  t  637c.  Seals  and  sea-lions  in  Santa  Barban 

meanor.  Channel.    Preservation  of. 

I  636.     Beguiation  of  ttse  of  lines,  nets  and  I  63Td.  Shipping   resident   or   migratory   non- 
seines.    Prohibitions  and  penalty.  game  birds,  prohibited. 

f  636b.  Nets,  seines,  etc.,  prohibited.  |  637e.  Certificate  giving  right  to  take  birds, 
I  636b.  Seining,  etc.,  in  Moketnmne  river,  pro-  etc.,  for  scientific  purposes. 

hibited.  .  1 637f .  Needlessly  taking  or  destroying,  etc., 

1 636c.  Notic«   of    intentioD    to    construct   or  nests  or  eggs.     Misdemeanor.    ' 

alter  dams,  etc.  M371[g].  Predatoi?  animals  [what  are]. 
1 636}.  Using  paranzella-  or  trawl-nets  pro- 

hibitoL    Penalty. 

§  626.    DUCES,  SNIPE,  QUAIL,  ETC.,  MAT  NOT  BE  KILLED,  WHEN. 

Every  person  wlio,  between  the  first  day  of  February  and  the  fifteeotb  day 
of  October,  both  dates  inclusive,  of  any  year,  hunts,  pursues,  takes,  kills  or 
destroys  or  has  in  his  possession  any  kind  of  wild  duck,  or  goose,  or  brant,  or 
mud  hen,  or  gallinule,  or  "Wilson  snipe;  or  who,  at  any  time  hunts,  pursues, 
takes,  kills,  or  destroys  or  has  in  his  possession  any  rail,  or  wood  duck  or  wild 
pigeon  or  any  shore  bird,  except  Wilson  snipe,  or  any  sandhill  crane,  whooping 
crane  or  little  brown  crane; 

[Vall^  qnail,  rabbits.]    Or  who,  between  the  first  day  of  Pebmary  and  the 
fourteenth  day  of  November,  both  dates  inclusive,  of  any  year,  hunts,  pur- 
sues, takes,  kills,  or  destroys,  or  has  in  his  possession,  any  desert  or  valley   ' 
quail,  or  cottontail  or  brush  rabbits ; 

[Monntain  qtiaU.]  Or  who,  between  the  first  day  of  December  and  the 
thirty-first  day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts, 
pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any  mountain  quail ; 

[Orouae.]  Or  who,  between  the  fifteenth  day  of  October  and  the  fourteenth 
day  of  September,  both  dates  inclusive,  of  the  following  year,  hunts,  pursues, 
takes,  kills,  or  destroys,  or  has  in  his  possession  any  grouse ; 

[Doves.]  Or  who,  between  the  first  day  of  November  and  the  thirty-first 
day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts,  pursues, 
takes,  kills,  or  destroys,  or  has  in  his  possession,  any  dove  is  guilty  of  a 
misdemeanor; 

[Sage  hens.]  Or  who,  between  the  first  day  of  October  and  the  fourteenth 
day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts,  pursues, 
takes,  kills,  or  destroys,  or  has  in  his  possession,  any  sage  hen,  is  guilty  of  a 
misdemeanor ;  provided,  that  in  fish  and  game  district  four  every  person  who 
at  any  time  hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession, 
any  sage  hen  is  guilty  of  a  misdemeanor;  provided,  further,  that  in  fish  and 
game  districts  numbers  two,  three,  and  four,  and  any  fish  and  game  districts 
lying  between  the  northern  boundary  of  Mendocino  county  and  the  southern 
boundary  of  San  Diego  county,  every  person,  who,  between  the  first  day  of 
February  and  the  fourteenth  day  of  November,  both  dates  inclusive,  of  any 
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year,  htmts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any 
mountain  quail  is  guilty  of  a  misdemeanor; 

[Babbits.]  Provided,  further,  that  nothing  in  this  section  shall  prohibit 
the  hunting,  pursuing,  taking,  killing,  or  destroying  of  any  cottontail  or  brush 
rabbit  by  the  owner  or  tenant  of  any  premises,  or  by  any  person  authorized  in 
writing  by  such  owner  or  tenant,  but  the  rabbits  so  hunted,  pursued,  taken, 
killed,  or  destroyed  shall  not  be  shipped  or  sold  during  the  closed  season. 

Sec.  2.  [Repealed.]  Section  six  hundred  and  twenty-six  a  of  the  Penal 
Code  is  hereby  repealed. 

Hlitory:  En&cted  February  14,  1872;  amended  June  27.  IBTG,  Code 
AmdtB.  1875-6,  p.  113;  March  30,  1S7S.  Code  Amdta.  lg77-8,  p.  119;  April 
16.  1880.  Code  Amdts.  ISSO  (Pen.  C.  pt.),  p.  41;  March  19.  1883.  Stats. 
and  Amdts.  1883,  p.  SO;  March  24,  1887,  Stata.  and  AmdU.  1887,  p. 
236;  March  31,  1831,  Stats,  and  Amdts.  1S91,  p.  472;  March  23,  1893, 
Stats,  and  Amdta.  1893,  p.  Z78;  March  27.  1895,  Stats,  and  Amdts. 
1895,  p.  256;  March  9.  1S97,  Stats,  and  Amdts.  1S97,  p.  90;  March  21, 
1901,  Stats,  and  Amdta.  1900-1,  p.  819;  February  2,  1903,  Stats,  and 
Amdts.  1903,  p.  2;  March  18,  1905,  Stats,  and  Amdts.  190E,  p.  256; 
March  21,  1907,  State,  and  Amdta.  1907,  p.  760;  Kerr's  Stats,  and 
AmdtB.  1906-7,  p.  532;  March  22,  1909,  Stats,  and  Amdta.  1909,  p.  670; 
April  8,  1911,  Stats,  and  Amdts.  1911,  p.  810;  June  S,  1916,  Stats,  and 
Amdts.  1916.  p.  1316:  amendment  approved  April  G,  1917,  Stats,  and 
Amdts.  1917,  p.  38;  amendment  approved  April  8,  1919,  Stats,  and 
AmdU.  1919.  p.  38. 

Editorial  Note:  Two  other  amendmente  were  approved  on  May  18, 
1919,  Ktven  helow  as  1  626[a]  and  S  626[b]. 

DESTRUCTION  OF  WILD  GAME. 

1.  Construction  of  section  —  Provision  pro- 

hibiting sale  of  any  deer. 

2.  Same — Police  power. 
3-6.  Same — Begulation     of     interstate     com- 

7.  Same — Private  ownerabip. 

8.  Fish  and  game  laws. 

1.     CoaatravtlVB     »t     Brettoa.  —  ProvMan 
ItrslilbltlB*  nale  at  nr  '*«  prohibits  sale 

of  deer  killed  outside  of  state,  though  kill- 
ing was  lawful.— Ei  parte  Maler.  lOS  Cal. 
4T6,    479.   4S   Am,    St.   Rep.    1Z9,    t7    P&c.    402.. 
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It    I 
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that 


ot 
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Maler,    103    Cal. 

17  Pac.  4D3,  holding  that  state,  ^ 
else  of  Its  police  power,  may  p 
ing  of  wild  game  and  any  tra 
merce  In  it.  and  making  It  criminal  for  any 
person  to  offer  (or  sale  any  of  such  game, 
whether  killed  within  state  or  without 
state,  was  based  on  decision  of  Whitehead 
C.   D.   BSt,  and  that  such 


rule  for 


uldac 


As    t«    Tilldltr    of   atmtmtt    ■■    reapeet    la 

Kaaae  killed  la  olker  atatcs,  see  notes  S6 
Am.  Sep.  SSO;  79  Am.  St   Rep.  635. 

X  Sane — Police  power.— Section  la  con- 
state, even  though  It  be  applied  to  deer 
killed  outside  of  state.— i:x  parte  Malar,  101 
Cal.  47S,  483,  4S  Am.  St.  Rep.  119.  17  Pac 
401. 

nerec, — Construed  not  to  be  In  violation  of 
ronstltutlon  of  United  States  as  attempt  to 
regulate  Interstate  commerce,  especially 
where  sale  ot  venison  was  by  retail,  and 
not  by  original  package  as  brought  Into 
'Slate.— Ex  parte  Haler.  10!  Cal.  47t.  417,  41 
Am.  St.  Rep.  119,  37  Pac.  401. 

coBBiem.  see  note   11  U  R.  A.   104. 

4.  Con  pare  I  McDonald  A  Johnson  v. 
Southern  Express  Co.,  134  Fed.  281,  holding 


'  le.  In 

respect  to  all  matters  of  Interstate  and 
foreign  commerce,  limited  by  federal  consti- 
tution, the  power  of  Parliament  relating  to 
questions  of  this  kind  being  supreme. 

G.  Statute  making  It  an  offense  to  kill 
any  woodcock  or  quail  (or  purpose  o(  con- 
veying same  beyond  limits  of  slate,  or  to 
transport,  or  have  In  possession  with  Inten- 
tion to  procure  transportation  beyond  said 
limits,  any  such  birds  killed  within  state, 
held  not  to  be  void  as  regulation  of  Inter- 
state commerce.  It  being  within  police 
power  of  aUte  to  preserve  game,  and  such 
regulation,   though  per 


e  of  B 


tide  of 

Interstate  commerce.  —  Geer  t.  State.  161 
U.  S.  519,  40  L.  ed.  T9S,  IS  Sup.  Ct.  Rep.  lOO. 
0.  Statute  providing  that  no  person  shall 
sell  or  expose  for  sale,  or  have  In  possession 
for  such  purpose,  any  quail  or  grouse  dur- 
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Ins  certain  seaBOii  of  year  docs  not  applr  Btiip  by  owner  ol  soil;  hence  Btatute  forbid- 
to  Buch  birds,  thouKb  purchaaed  out  of  ding  non-resident  of  state  to  (Isti  or  hunt, 
state  prior  to  euch  close  season,  K  they  witliln  state  In  any  aeaeon  of  year  Is  uncon- 
were  in  possession  of  such  person  within  stitutlonal  so  far  as  it  forbids  non-resident 
such  season. — People  t.  O'Nell,  Tl  Mich.  I2E,  land-owner  from  flshlns  or  hunting  on  his 
39  N.  W.  1,  land.— State     v.     Mallory,     7J     Ark.    2St,    <T 

L.   R.   A.   TTS,    IS    B.   W.    SSE. 

&  FIsk  and  ■■—«  laws. — Statutes  relat- 
ing to  preservation  of  fish  and  game  do  not 
relate  to  different  subjects,  and  hence  may 
properly  be  embraced  in  same  act. — Ah 
King  V.  Folic*  Court,  1S>  Cal.  TIS,  7S  Pac 
6ST. 


§  626[a].    DUCES,  SNIPE,  QUAIL,  ETC.,  MAT  NOT  BE  KILLED  WHEN. 

Every  person  who,  between  the  first  day  of  February  and  the  fifteenth  day 
of  October,  both  dates  inclusive,  of  any  year,  hunts,  pursues,  tak^,  kills,  or 
destroys,  or  has  in  his  possession,  any  kind  of  wild  duck,  or  goose,  or  brant, 
or  mud  hen,  or  galliaule,  or  Wilson  snipe;  or  who,  at  any  time,  takes,  kills,  or 
destroys,  or  has  in  his  possession,  any  rail,  or  wood  duck,  or  wild  pigeon,  or  any 
shore  bird,  except  Wilson  snipe,  or  any  sandhill  crane,  whooping  crane,  or 
little  brown  crane; 

[Desert  or  valley  quail.]  Or  who,  between  the  first  day  of  February  and  the 
fourteenth  day  of  November,  both  dates  inclusive,  of  any  year,  hunts,  pur- 
sues, takes,  kills,  or  destroys,  or  has  in  his  possession,  any  desert  or  valley 
quail; 

[Babbits.]  Or  who,  except  in  fish  and  game  districts  four,  nineteen,  and 
twenty-one,  between  the  first  day  of  February  and  the  fourteenth  day  of 
November,  both  dates  inclusive,  of  any  year,  hunts,  pursues,  takes,  kills,  or 
destroys,  or  has  in  his  possession,  any  cottontail  or  brush  rabbit; 

[Monntam  qoail.]  Or  who,  between  the  first  day  of  December  and  the 
thirty-first  day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts, 
pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any  mountain  quail ; 

[Grouse.]  Or  who,  between  the  fifteenth  day  of  October  and  the  four- 
teenth day  of  September,  both  dates  iaelusive,  of  the  year  following,  hunts, 
pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any  grouse  is  guilty 
of  a  misdemeanor; 

[Sage  hens.]  Or  who,  between  the  first  day  of  October  and  the  fourteenth 
day  of  August,  both  dates  inclusive,  of  the  year  following,  hunts,  pursues, 
takes,  kills,  or  destroys,  or  has  in  his  possession,  any  sage  hen  is  guilty  of  a 
misdemeanor;  provided,  that  in  fish  and  game  district  number  four  every 
person  who  at  any  time  hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his 
possession,  any  sage  hen  is  guilty  of  a  misdemeanor; 

[Mountain  quail.]  Provided,  further,  that  in  fish  and  game  districts  num. 
bers  two,  three,  and  four,  and  any  fish  and  game  districts  lying  between  the 
■  northern  boundary  of  Mendocino  county  and  the  southern  boundary  of  San 
Diego  county,  every  person,  who,  between  the  first  day  of  February  and  the 
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fourteenth  day  of  November,  both  dates  inclusive,  of  any  year,  hunts,  pursues, 
takes,  kills,  or  destroys,  or  has  in  his  possession,  any  mountajo  quail  is  guilty 
of  a  misdemeanor. 

Hlatory:  Enactment  of  amendment  approved  U&y  18,  1919,  State, 
and  AmdtB.  1919,  p.  718. 

Editorial  Nots:  A  prior  amendment  to  tbls  section  was  approved  on 
April  8,  1919,  and  given  as  S  626;  and  another  amendment  approved  on 
May  18,  1919,  given  below  aa  f  626[b]. 

§  626n)].  DUOKS,  SNIPE,  QUAIL,  ETC.,  MAT  NOT  BE  KILLED,  WHEN. 
Every  person  who  between  the  first  day  of  February  and  the  fifteenth  day 
of  October,  both  dates  inclusive,  of  any  year,  hunts,  pursues,  takes,  kills,  or 
destroys,  or  has  in  his  possession,  any  kind  of  wild  duck,  or  goose,  or  brant,  or 
mud  hen,  or  gallinule,  or  Wilson  snipe;  or  who,  at  any  time  hunts,  pursue.>i, 
takes,  kills,  or  destroys,  or  has  in  his  possession,  any  rail,  or  wood  duck,  or 
wild  pigeon,  or  any  shore  bird,  except  Wilson  snipe,  or  any  sandhill  crane, 
whooping  crane,  or  little  brown  crane; 

[Desert  or  Valley  Quail— Babbits.]  Or  who,  between  the  Srst  day  of  Febru-. 
ary  and  the  fourteenth  day  of  November,  both  dates  inclusive,  of  any  year, 
hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any  desert 
or  valley  quail,  or  cottontail,  or  brush  rabbits; 

[Honntain  QnaiL]  Or  who,  between  the  first  day  of  December  and  the 
thirty-first  day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts, 
pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession  any  mountain  quail ; 

[Qroiue.]  Or  who,  between  the  fifteenth  day  of  October  and  the  fourteenth 
day  of  September,  both  dates  inclusive,  of  the  following  year,  bunts,  pursue:;, 
takes,  kills  or  destroys,  or  has  in  bis  possession  any  grouse; 

[Doves.]  Or  who,  between  the  first  day  of  November  and  the  thirty-firHt 
day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts,  pursues,  takes. 
kills,  or  destroys,  or  has  in  his  possession,  any  dove,  is  guilty  of  a  misdemeanor; 

[Sage  hens.]  Or  who,  between  the  first  day  of  October  and  the  fourteenth 
day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts,  pursues,  takes, 
kills  or  destroys  or  has  in  his  possession,  any  sage  hen,  is  guilty  of  a  misde- 
meanor; provided,  that  in  fish  and  game  district  four  every  person  who  at  any 
time  huntK,  pursues,  takes,  kills  or  destroys  or  has  in  his  possession,  any.  sage 
hen  is  guilty  of  a  misdemeanor; 

[Mountain  quail.]  Provided,  further,  that  in  fish  and  game  districts  num- 
bers two,  three,  and  any  fish  and  game  districts  lying  between  the  northern 
boundary  of  Mendocino  county  and  the  southern  boundary  of  Ventura  county, 
every  person,  who,  between  the  first  day  of  February  and  the  fourteenth  day 
of  November,  both  dates  inclusive,  of  any  year,  hunts,  pursues,  takes,  kills  or 
destro3's  or  has  in  his  possession,  any  mountain  quail  is  guilty  of  a  misde- 
meanor; 

[Qnail.]  Provided,  further,  that  in  fish  and  game  districts  number  four 
and  number  four  and  one-half  every  person  who  between  the  first  day  of  Janu- 
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ary  and  the  fifteenth  day  of  October,  both  dates  inclusive,  of  any  year,  hunts, 
pursaes,  takes,  kills  or  destroys  or  has  in  his  possession  any  desert,  valley  or 
mountain  quail  is  guilty  of  a  misdemeanor; 

{Kabbite  on  owner's  premises.]  Provided,  further,  that  nothing  in  this  sec- 
tion shall  prohibit  the  hunting,  pursuing,  taking,  killing  or  destroying  of  any 
cottontail  or  brush  rabbit  by  the  owner  or  tenant  of  any  premises,  or  by  any 
person  authorized  in  writing  by  such  owner  or  tenant,  but  the  rabbits  so 
hunted,  pursued,  taken,  killed  or  destroyed  shall  not  be  shipped  or  sold  during 
the  closed  season. 

'[Repealing  clause.]  See.  2.  Section  six  hundred  twenty-six  a  of  the  Penal 
Code  is  hereby  repealed. 

History:  Amendment  approred  May  18,  1919,  State,  and  Amdts. 
1919,  p.  729. 

Note:  Two  other  amendments  to  S  SZ6  were  paeeed  by  the  leglsla- 
fure  and  approved  b7  the  sovemor,  and  given  above  as  J  626  and 
S626[a]. 

g626a.     DOVES  MAT  NOT  BE  KILLED  WHEN.     [Repealed.] 

History:  Original  section  enacted  March  27.  1S95,  and  numbered 
1  G2Gb,  Stats,  and  AmdU.  1905,  p.  2E6;  repealed  March  S,  1897,  SUta. 
and  Amdts.  1897,  p.  92;  re-enacted  March  28,  1901.  Stats,  and  Amdta. 
1900-1,  p.  SIS;  amended  February  2,  1903,  Stats,  and  Amdta.  1903,  p. 
2;  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  7S1;  Kerr's  State,  and 
Amdts.  1906-7,  p.  633;  April  8,  1911.  Stats,  and  Amdts.  1911,  p.  810; 
May  IS,  1915,  Stats,  and  Amdta.  1915.  p.  698;  repeal  approved  April  8, 
1919,  and  May  18,  1919,  Stats,  and  Amdts.  1919,  pp.  39  and  730. 

§626a[2].    RETAINIMa   FISH  AND   OAME  AFTEB   OPEN  SEASON. 

"Whenever  or  wherever  in  any  section  of  the  code  an  open  season  for  the  pur- 
suing, hunting,  taking,  catching,  killing  or  possession  of  wild  birds,  wild 
animals  or  fish  is  prescribed,  it  shall  be  lawful  for  any  person  to  retain  in 
possession  for  an  additional  five  days  next  succeeding  the  last  day  of  such  open 
season  any  of  the  wild  birds,  wild  animab  or  fish  legally  taken,  caught,  killed 
or  possessed  during  the  open  season  therefor ;  provided,  that  not  more  than  the 
bag  limit  of  wild  birds,  wild  animals  or  fish  allowed  to  be  taken,  caught,  killed 
or  possessed  during  one  calendar  day  in  such  open  season  may  be  held  in 
possession  during  said  additional  period  of  five  days. 

HIatory;  Enactment  approved  May  13, 1819,  Stats,  and  Amdts.  1919, 
p.  500. 

§  626b.  NESTS  OB  EGOS.  Every  person  who  destroys  or  has  in  his  posses- 
sion  the  nest  or  eggs  of  any  of  the  birds  mentioned  in  this  chapter,  is  guilty  of 
a  misdemeanor. 

Hiatofy:  Enacted  Marcb  27,  1895,  as  part  of  section  tben  numbered 
E62Ga,  Stats,  and  Amdts.  1895,  p.  256;  repealed  March  9,  1897,  Stats, 
and  Amdts.  1897,  p.  92;  re-enacted  Marcb  28,  1901,  as  a  separate  sec- 
tion and  numbered  I  62eb,  Stats,  and  Amdts.  1900-1,  p.  819. 

§  626c.  SWANS,  PHEASANTS,  BOB-WHITE  QUAIL,  ETC.,  KILLINa,  A 
HISDEMEANOB,  WHEN.  Every  person  who  takes,  kills,  or  destroys,  or  has 
in  his  possession  any  swan,  or  any  wild  pheasants,  or  any  bob-white  quail,  or 
any  variety  of  imported  quail  or  partridge,  or  wild  turkey,  is  guilty  of  a  mis- 
demeanor; provided,  however,  that  a  person  may  rear,  propagate  and  have  in 
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possession  pheasants  and  the  ioerease  thereof  reared  in  captivity,  or  pheasants 
imported  from  a  foreign  country,  and  such  artificially  propagated  or  imported 
pheasants  may  be  killed,  sold,  or  disposed  of  at  any  season  of  the  year  upon 
permission  from  the  state  board  of  fish  and  game  commissioners ;  and  provided, 
further,  that  a  copy  of  such  permit  shall  be  attached  to  any  pheasants  or  the 
package  containing  the  same  in  plain  view  when  the  same  shall  be  sold  or 
disposed  of  as  hereinabove  provided. 

History:  Enacted  Marcli  26.  l&Ol,  Stats,  and  Amdtfl.  1900-1,  p.  S19; 
amended  March  IS,  1905,  Stats,  and  AmdtB.  1905,  p.  256;  March  22, 
1909,  Stats,  and  Amdts.  1909,  p.  GTO;  Marct^  9,  1911,  Stata.  and  Amdts. 
1911,  p.  322. 

§  6a6d.  LIMIT  OP  BAG  [OP  GAME].  Every  person  who,  during  any  one 
calendar  day,  hunts,  takes,  kills,  pursues  or  destroys,  or  has  in  his  possession, 
more  than  twenty-five  wild  geese  (except  honker  geese  and  black  sea  brant) 
or  wild  ducks,  or  more  than  twelve  honker  geese  or  black  sea  brant,  or  more 
than  fifteen  desert  or  valley  quail,  or  doves  or  black  breasted  and  golden  plover 
or  jacksnipe  or  yellowlegs,  or  more  than  ten  mountain  quail,  or  more  than  four 
grouse,  or  more  than  four  sage  hens,  or  more  than  fifteen  cottontail  or  bush 
rabbits  except  in  fish  and  game  districts  four,  nineteen  and  twenty-one,  is 
guilty  of  a  misdemeanor;  provided,  also,  that  any  person  who,  between  sunrise 
of  one  Sunday  and  sunrise  of  the  following  Sunday,  takes,  kills,  destroys  or 
has  in  his  possession,  or  buys  or  sells  or  offers  for  sale,  or  ships  or  offers  for 
shipment,  more  than  fifty  wild  geese  (except  honker  geese,  black  sea  brant)  or 
more  than  fifty  wild  ducks  or  more  than  twenty-four  honker  geese  or  black 
sea  brant,  is  guilty  of  a  misdemeanor;  provided,  further,  that  any  person  who, 
between  sunrise  of  one  Sunday  and  sunset  of  the  following  Sunday,  takes,  kills, 
destroys  or  has  in  his  possession,  or  ships,  or  offers  for  shipment,  more  than 
thirty  valley  or  desert  qnail,  jacksnipe,  yellowlegs,  golden  plover,  or  bla.k 
breasted  plover,  or  more  than  twenty  mountain  quail,  or  more  than  eight 
grouse,  or  more  than  eight  sage  hens,  or  more  than  thirty  cottontail  or  bush 
rabbits  except  in  fish  and  game  districts  four,  nineteen  and  twenty-one,  ia 
guilty  of  a  misdemeanor. 

History:  Enacted  March  2S,  1901,  Stats,  and  Amdts.  1900-1,  p.  820; 
amended  March  IS,  1906,  Stats,  and  Amdts.  1905,  p.  256;  March  21, 
1907.  StaU.  and  Amdtfl.  1907,  p.  761;  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  633;  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  670;  April  g,  1911, 
Statfl.  and  Amdts.  1911.  p.  Sll;  June  S,  1916,  Stats,  and  Amdts.  1915, 
p.  1319:  amendment  approved  May  18,  1919,  Stats,  and  Amdts.  1919, 
p.  719. 

Note;  Another  amendment  was  approved  on  the  same  day  and 
given  below  as  (626d[2]. 

A*  to  limit  of  number  of  deer  that  may  be  Icllled,  see,  post,  {  G26]. 
As  to  limit  of  number  of  trout  that  may  be  taken,  see,  post,  §  632. 

§620d[2],  [8AMZ].  Every  person,  who  during  any  one  calendar  day, 
bunts,  takes,  kills,  pursues  or  destroys  or  has  in  his  possession  more  than  eight 
wild  geese,  or  black  sea  brant,  or  more  than  twenty-five  wild  ducks  or  mudhens 
or  jacksnipe  or  more  than  fifteen  desert  or  valley  quail  or  doves,  or  more  than 
ten  mountain  quail,  or  more  than  four  grouse,  or  more  than  four  sage  hens,  or, 
who,  during  any  one  calendar  day,  except  in  fish  and  game  district  number 
fonr,  hunts,  takes,  kills,  pursues  or  destroys,  or  has  in  his  possession  more  than 
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fifteen  eottontail  or  bush  rabbite,  is  guilty  of  a  misdemeanor;  provided,  also, 
that  any  person,  who,  during  any  one  calendar  week,  takes,  kills,  pursues  or 
destroys  or  has  in  his  poseession,  or  ships  or  offers  for  shipment,  more  thaa 
twenty-four  honker  or  black  sea  brant,  or  more  than  fifty  wild  ducks,  mudhens 
or  jacksnipes,  or  more  than  thirty  desert  or  valley  <iuail  or  doves,  or  more  than 
twenty  mountain  quail,  or  more  than  eight  grouse  or  more  than  eight  sage  bens 
or,  who,  during  any  one  calendar  week,  except  in  fish  and  game  district  num- 
ber four,  takes,  kills,  pursues  or  destroys,  or  has  in  his  possession,  or  ships,  or 
offers  for  shipment  more  than  thirty  cottontail  or  bush  rabbits,  is  ^lilty  of  a 
misdemeanor. 

Hiitory:     AiAendment  approved  May  IS,  1919,  StaU.  and  AmdU. 

1819.  p.  757. 

Note:     Another  amendment  a.pproved  on  the  same  day  Is  slveii 

In  preceding  sectfon. 

§626e.  HUHTUfa  FEMALE  DEER,  SPOTTED  FAWN,  ETC.,  MI8DE- 
MEANOR.  1.  Every  person  who  hunts,  pursues,  takes  or  destroys  or  has  in 
his  possession  any  female  deer,  spotted  fawn  or  spike  buck,  antelope  or  moun- 
tain sheep  is  guilty  of  a  misdemeanor. 

2.  [Htmtars  to  retain  portion  of  head  bearingr  horns.]  Every  person  taking 
or  killing  any  deer  must  retain  in  his  possession  during  the  open  season  and  for 
ten  days  after  the  close  of  the  open  season  the  skin  and  portion  of  the  head 
bearing  the  horns  and  must  produce  this  upon  the  demand  of  any  officer  author- 
ized to  enforce  the  fish  and  game  laws.  Any  person  failing  to  comply  with  the 
provisions  of  this  section  is  guilty  of  a  misdemeanor. 

3.  ["Spiked  buck"  defined.]  For  the  purpose  of  this  act,  any  male  deer 
with  unbranehed  horns  or  antlers  shall  be  considered  a  "spiked  buck." 

Hlitory:  Enacted  March  27.  1S96,  aa  1  S26d,  Stats,  and  Amdts.  1895, 
p.  256;  repealed  March  9,  1897,  Stats,  and  Amdta.  1S97.  p.  921;  re- 
enacted  and  section  numbered  J  926e,  March  23,  1901,  Stats,  and 
Amdts.  1901.  p.  820;  amended  May  3,  1916,  StaU.  and  Amdts.  1915. 
p.  338;  AprU  G,  191T,  Stats,  and  Amdts.  1917,  p.  58.  In  effect  July  27, 
1917. 

§626f.  DEER  HAY  HOT  BE  KILLED  WHEN.  DEER  BIEAT.  Every 
person  who,  between  the  fifteenth  day  of  October  and  the  fourteenth  day  of 
August,  inclusive,  of  the  following  year,  hunts,  pursues,  takes,  kills  or  destroys 
or  has  in  his  possession,  whether  taken  or  killed  in  the  State  of  California,  or 
shipped  into  the  state  from  any  other  state  or  territory  or  foreign  country, 
any  male  deer  or  any  deer  meat,  is  guilty  of  a  misdemeanor,  except  as  herein- 
after provided ;  provided,  that  every  person  in  game  districts  two,  three  and 
three  and  one-half  of  the  State  of  California,  who,  between  the  fifteenth  day 
of  September  and  the  thirty-first  day  of  July,  inclusive,  of  the  following  year, 
hunts,  pursues,  takes,  kills  or  destroys,  or  has  in  his  possession,  whether  taken 
or  killed  in  the  State  of  California,  or  shipped  into  the  state  from  any  other 
state  or  territory  or  foreign  country,  any  male  deer,  or  any  deer  meat  is  guilty 
of  a  misdemeanor ;  provided,  further,  that  every  person  in  game  district  four 
of  the  State  of  California,  who,  between  the  sixteenth  day  of  September  and 
the  fourteenth  day  of  August,  inclusive,  of  the  year  following,  bunts,  pursues, 
takes,  kills  or  destroys,  or  has  in  his  possession,  whether  taken  or  killed  in  the 
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State  of  Califoraia,  or  shipped  into  the  state  from  &nj  other  state  or  territory 
or  foreign  country,  any  male  deer,  or  any  deer  meat,  is  guilty  of  a  misde- 
meanor ; 

[Domerticated  reindeer.]  Provided,  further,  that  domesticated  reindeer 
may  be  imported  and  Bold,  subject  to  Buch  regulations  as  may  be  required  by 
the  fish  and  game  commission. 

Hiatory;    Enacted  March  27.  1S95,  and  numbered  16Z6e;  repealed 

March  9,  1897,  Stats,  and  Amdts.  1S97,  p.  92;   re-enacted  March  28. 

1901,  aad  numbered  9  S26f,  Stats,  and  Arndts.  1900-1.  p.  820;  amended 

February  2,  1903,  Stats,  and  Amdts.  1903,  p.  3;   March  18,  1905,  Stats. 

and  AmdU.  1905.  p.  268;  March  21,  1907,  Stata.  and  Amdta.  1907,  Kerr's 

Stats,  and  Amdte.   190S-7,  p.  533;    Marcb   20.   1909,   StaU.   and   Amdts. 

1909,  p.  517;  April  8,  1911,  Stats,  and  Amdts.  1911.  p.  811;  June  S,  1915. 

Stats,  and  Amdts.  191G,  p.  1317;  amendment  approved  May  13,  1919, 

Stats,  and  Amdta.  1919,  p.  530. 

I.  PTBtHtlMK  TclBdcer  —  PBBlBkMcBt.—  that  flicd  tOT  a  violation  ot  thiB  section.— 
The   punlshineDt  provided   In   aectlon   19   Is       In  re  Bobbins.  ST  Cat.  App.  ST7,  IGl  Pac.  H. 

§626g.  TBEE-8Q1TIE&ELS.  KILUNO  PROHIBITED,  WHEN.  Every 
person,  who,  between  the  first  day  of  January  and  the  thirty-first  day  of 
August,  of  the  same  year,  both  dates  inclusive,  hunts,  takes,  kills  or  destroys, 
or  has  in  his  possession,  any  species  of  tree-squirrel,  or  who  at  any  time  buys, 
sells,  offers  for  sale,  or  has  in  his  possession  for  sale,  any  tree-squirrel,  is 
guilty  of  a  misdemeanor,  and  every  person  who  takes,  kills  or  destroys,  or  has 
in  his  possession,  more  than  twelve  tree-squirrels  during  any  one  open  season, 
is  guilty  of  a  misdemeanor. 

Hiatory:  Enacted  March  28,  1901,  Stats,  and  Amdts.  1900-1.  p.  820; 
amended  March  IS,  1905,  Stats,  and  Amdts.  1905,  p.  25G;  March  21, 
1907.  State,  and  Arndts.  1907.  p.  761,  Kerr's  StaU.  and  AmdU.  190B-7, 
p.  533;  March  6.  1911,  Stats,  and  AmdtB.  1911,  p.  2SG;  amendment 
approved  April  15,  1919,  Stats,  and  AmdU.  1919,  p.  92. 

§  626h.  SALE  OR  POSSESSION  0?  DEER  FELTS.  Every  person  who 
buys,  sells,  offers  or  exposes  for  sale,  barter  or  trade,  the  hide,  pelt  or  skiu  ot 
any  deer,  or  who  transports,  carries,  or  has  in  his  possession,  the  skin,  pelt  or 
hide  of  any  female  deer,  or  spotted  fawn,  or  any  deer  hide  or  pelt  from  which 
evidence  of  sex  has  been  removed,  is  guilty  of  a  misdemeanor;  provided,  how- 
ever, that  the  provisions  of  this  section  shall  not  apply  to  the  skin,  pelt  or  hide 
of  any  deer  killed  or  taken  in  a  foreign  country; 

[Affidavit  of  lawful  IdUing.]  Provided,  however,  that  any  person  who  shall 
lawfully  kill  deer  during  the  open  season  may  make  an  affidavit  before  any 
justice  of  the  peace  or  county  clerk,  setting  forth  the  date  of  the  killing  of 
each  deer,  and  that  the  same  was  killed  by  the  affiant;  and  said  justice  of  the 
peace  or  county  clerk  taking  such  affidavit  shall,  unless  he  have  reason  to 
believe  that  said  affidavit  is  false,  or  that  the  affiant  has  violated  the  laws  relat- 
ing to  the  killing  of  game,  thereupon  deliver  to  the  affiant  one  leather  tag  of 
the  character  hereinafter  described  for  the  hide  of  each  deer  covered  by  said 
affidavit,  not  exceeding  two  in  any  one  year,  and  the  person  so  receiving  such 
tag  or  tags  shall  securely  fasten  with  wire  one  tag  to  each  deer  akin  and  shall 
thereupon  be  entitled  to  offer  said  deer  skin  for  sale  or  exchange  or  transpor- 
tation to  any  point  within  the  state  between  August  first  and  December  thirty- 
first,  both  dates  inclusive. 
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The  tagB  above  referred  to  shall  be  desired  and  issued  by  the  state  board 
of  fish  commissioners,  or  the  chief  officer  charged  with  the  enforcement  of  the 
game  laws,  and  shall  bear  a  stamp  impressed  thereon  containing  a  nnmber  and 
the  year  of  issue,  and  such  other  words  or  figures  as  such  board  or  ofi^cer  may 
determine.  Such  tags  shall  be  numbered  consecutively  beginning  with  No.  1 
each  year,  and  shall  be  distributed  to  the  various  county  clerks  of  this  state 
to  be  distributed  to  the  justices  of  the  peace  of  their  respective  counties.  Each 
county  clerk  shall  receipt  for  the  tags  so  received  by  him  and  shall  take  from- 
each  justice  of  the  peace  to  whom  he  shall  issue  any  of  such  tags  a  receipt  in 
duplicate,  one  copy  of  which  he  shall  file  in  his  office  and  the  other  of  which 
be  shall  forward  to  the  state  board  of  fish  commissioners.  Each  justice  of  the 
peace  or  county  clerk  taking  any  such  affidavit  and  issuing  any  such  tag  shall 
enter  upon  each  afBdavit  the  number  of  the 'tags  issued  by  him  to  the  affiant, 
and  he  shall  forward  to  the  county  clerk  of  bis  cotmty  within  five  days  from 
the  close  of  the  open  season  for  deer  in  each  year  all  such  affidavits,  and  all 
unused  tags,  and  said  clerk  shall  forward  all  of  the  same  to  the  state  board  of 
fish  commissioners.  Such  affidavit  may  also  be  taken  by  and  filed  with  any 
county  clerk  or  his  chief  deputy  whumay  issue  tags  direct  to  affiant  under  the 
regulations  hereinbefore  mentioned. 

[Pee,]  Each  county  clerk  or  his  chief  deputy  or  justice  of  the  peace  trans- 
mitting any  such  affidavit  may  make  a  charge  to  the  affiant  of  twenty-five  cents, 
but  no  other  fee  shall  be  eollected  for  the  taking  of  such  affidavits. 

[After  clOBe  of  <^eii  season.]  No  tag  shall  he  issued  to  any  person  in  any 
year  for  any  deer  hide  after  the  expiration  of  five  days  from  the  close  of  the 
open  season  for  deer,  nor  shall  more  than  two  tags  he  issued  to  any  person  in 
any  one  year. 

'[Limit.]  Any  person  other  than  a  county  clerk,  justice  of  the  peace,  or  fish 
and  game  commissioner,  who  has  in  his  possession  more  than  two  tags  in  any 
one  year  which  are  not  attached  to  deer  hides,  is  guilty  of  a  misdemeanor. 

[Penalties.]  Any  person  who  shall  wilfully  make  a  false  affidavit  for  the 
purpose  of  securing  any  tag  hereinbefore  mentioned,  or  who  shall  counterfeit 
or  alter,  or  attempt  to  counterfeit,  or  alter  any  such  tag  issued  by  the  said 
hoard  of  fish  commissioners  shall  be  guilty  of  a  misdemeanor.  Every  tanner 
or  manufacturer  who  receives  hides  and  does  not  immediately  upon  receiving 
the  same  at  his  tannery  or  factory  mark  the  attached  tags  by  punching  two 
holes  in  the  same,  is  guilty  of  a  misdemeanor.  Every  person  who  attaches  a 
tag  which  has  been  so  punched  to  a  hide  other  than  the  one  to  which  it  was 
originally  attached,  is  guilty  of  a  misdemeanor.  Every  person  who  buys,  sells, 
offers  or  exposes  for  sale,  barter  or  trade,  or  transports  or  carries  any  deer 
hide  within  this  state  unless  the  same  shall  have  attached  thereto  a  leather  tag 
as  hereinbefore  provided  is  guilty  of  a  misdemeanor.  Every  person  violating 
any  of  the  provisions  of  this  act  shall  be  punished  by  a  fine  of  not  less  than 
twenty-five  dollars  or  more  than  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  of  the  county  in  which  the  conviction  shall  he  had  not  less  than 
ten  days  or  more  than  one  hundred  and  fifty  days,  or  by  both  such  fine  and 
imprisonment.    All  fines  and  forfeitures  imposed  and  collected  for  any  viola- 
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tioD  of  this  act  must  be  paid  into  the  state  treasury  to  the  credit  of  the  fish 

and  game  preservation  Fund. 

Hiitory:  Enacted  March  27,  1896,  and  numbered  E  62ee,  SUts.  and 
AmdtB.  189E,  p.  267;  repealed  March  9,  1897,  SUts.  and  Arndte.  1S97, 
p.  92;  re-enacted  March  28,  1901,  and  numbered  i  626h,  Stats,  and 
AmdU.  1900-1,  p.  820;  amended  February  2,  1903.  Stats,  and  Amdts. 
1903,  p.  3;  June  8,  191G,  SUts.  and  Amdts.  1916,  p.  1287.  In  effect 
August  8.  1915. 

1.     OrllBaare     af     board     af     ■■pmlwini  of  Hex  has  not  been  removed,  provided  such 

m&klnB  it  unlawful  (or  a.ny  peraon  to  have  skins  were  obtained  during  the  open  aeaaon; 

In  his  posaeSBlon  sny  deer  or  deeraklna,  or  and  hence  complaint  ctiarglns  accused  with 

any    hide    or   pelt,    from    which    ovldonco    ot  wilfully    and    unlawfully    having    In     their 

■ex   has  been   removed,   at   time   when    it   la  poaneBBlon    deerskins    In    close    season    does 

unlawful    to    kill    same,    construed    not    to  not    charge    an    orrenae.— In    rs    Aablll,    101 

make  It  unlawful  to  have  deerskins  In  poa-  Cat.    3DG,    30E,    27    Fac.    863. 
aesalon  during  close  season,  where  evidence 

§6261.    T.TMTT  OF  NTTMBER  OF  DEER   [THAT  HAT   BE  KILLED]. 

Every  person  who  takes,  kills  or  destroys  or  has  in  his  possession,  whether 
taken  or  kiUed  in  the  state  of  California  or  shipped  into  the  state  from  any 
other  state,  territory,  or  foreign  country,  more  than  two  deer  during  any  one 
open  season,  is  guilty  of  a  misdemeanor. 

History:  Ehiacted  March  27,  I89G,  State,  and  Amdta.  189S.  p.  2G7: 
repealed  March  6,  1897,  Stats,  and  Amdta.  1897,  p.  92;  re-enacted 
.  March  28,  1901,  Stata.  and  Amdts.  1900-1,  p.  820;  amended  March  18, 
190G.  SUts.  and  Amdts.  190G,  p.  266;  amended  March  21,  1907,  Stata. 
and  AmdU.  1907,  p.  762,  Kerr's  Stats,  and  Amdts.  1906-T,  p.  633.  In 
•ffect  Immediately. 
At  to  limit  of  bag  of  game,  see  ante,  %  626d  and  S  626d[2]. 

LIMIT  OF  BAG.  «.     Forein.    «r    lawmilr    kni^J    SBBe.— 

1.  Common  carriers.  Statute  prohibiting  possession  of  deer  In 
a    -r,                  I      .  II     .  -11   >  greater    numbers    than    permitted    by    law 

2.  Foreign  or  lawfully  killed  gainc.  during  open  season  does  not  Intend  to  In- 
1.     Connom     carrirni. — Statute     Imposing  lerfere    with    foreign    game,    dead    or    alive. 

penalty   for   killing,   destroying,   or   having  brought  Into  state,  or   with  game  lawfully 

In    poaaeaslon.    during    certain    portions    of  taken  or  kilted  here.— State  V.  Bucknam.  88 

year,    more    Chan    one    moose,    two    caribou.  Me.   385,  GI   Am.  St.  Rep.  408,  S4  Atl.   170. 

^InHlrVi^'l-rf^'""'.""    ^r!?;   ,'"  r.?""""  -*-    "    ™-.lWH.-.m7.    See    42    Am.    St. 

carriers    In    performance    of    their    duties. —        „^„    ,,,  ...     ..  ,.    ... 

Bennett  v.  American  Ei.  Co.,  it  Me.  236,  13        ""•■  "*->"■  "  "    "«■ 

U  It.   A.   33.    22   Atl.   159. 

§626j.  TRAOKma  DEER  WITH  MORE  THAN  ONE  DOO.  MISDE- 
MEANOR. Every  person,  who,  owning,  controlling,  or  having  in  his  posses- 
sion any  dogs,  suffers,  permits  or  allows  more  than  one  of  said  dogs  to  run, 
track  or  trait  any  deer  at  any  time  during  the  open  season  that  deer  may  be 
lawfully  killed  is  guilty  of  a  misdemeanor. 

Every  person,  who,  owning,  controlling  or  having  in  hia  possession  any  dogs, 
suffers,  permits  or  allows  any  of  said  dogs  to  run,  track  or  trail  any  deer  dur- 
ing the  closed  season  for  the  taking  of  deer  is  guilty  of  a  misdemeanor. 
History;     Enactment   approved   March   28,   1901.   Stats,   and   Amdta. 
1900-1.  p.  820;  amended  March  24,  1907,  Stata.  and  Amdts.  1907.  p.  761, 
Kerr's  Stats,  and  Amdts.    1906-T,   p.   534:    April   8,   1911,   Stats,  and 
Amdta.  1911,  p.  811;   April  5,  1917,  SUU.  and  Amdta.  1917,  p.  69.     In 
•ffect  July  27,  1917. 

§626k.  CERTAIN  SAME  NOT  TO  BE  SOLD.  Every  person  who  buys, 
sells,  offers  or  exposes  for  sale,  barter  or  trade,  any  quail,  partridge,  dove, 
pheasant,  grouse,  sage  hen,  rail,  ibis,  plover,  or  any  snipe  or  other  shore  bird 


Digitized  by  Google 


Hosi-aaaB  pish,  etc»  for  sciBircB-^noHT-Hi'inTiNO.  [Pt.  i. 

(Limicolfe),  or  any  deer  meat,  whether  taken  or  killed  in  the  State  of  Cali- 
fornia,' or  shipped  into  the  state  from  any  other  Btate,  territory,  or  foreign 
country,  is  gnilty  of  a  misdemeanor. 

HiBtory:    Enacted  March  2S,  1901,  Stats,  and  Amdta.  1900-1,  p.  S20; 

amendment  approTed  March  IS,  190&,  Stats,  and  Amdte.  1905,  p.  25G; 

amendment  approved  June  IS,   1913,  Stats,  and  Amdts,  1913.  p.  1003; 

repealed  by  referendum  vote  at  election  held  November  3,  1914,  which 

rendered  the  leglsIatlTe  act  Ineffective  and  restored  the  statute  ol 

March  18,  1905,  given  above. 

I.     C*BBtT«ctUa    af  acftlon — As   nst    vio-  tlon    of    laws,    and    In    Intrrlering    with    In- 

latlaB    at   Pedrnl    or   atatt    Foimtltatlsa alienable    right    oI   acquiring,    holding,    and 

The   above   section    is   construed    not    to    be  protecting    property.       Such    law    does    not 

In    violation    of   fourteenth    amendment    of  destroy  a  right  of  property,  the  ownership 

United    StateB    constitution,    or    section    11,  of  wild  game  belonging   to  whole  people. — 

article   1.   of   state  constitution.   In   dlscrlm-  Ex    parte    Kenneke.    US    Cal.    &iT.    S2g.    8f 

inatlng  between  dllferent  classes  of  persons  Am.  St.  Rep.  IIT,  t»  Pac.  til. 
and  in   depriving  persons  of  equal  protec- 

§626t  PEKMIS8I0N  TO  TAKE  FISH  AND  GAME  FOB  SCIENTIFIO, 
ETC.,  PUBF0SE8.  Nothing  in  this  chapter,  nor  the  Penal  Code,  shall  pro- 
hibit the  possession  or  the  taking  alive  for  scientific,  educational  or  propaga- 
tion purposes  any  of  the  wild  game  birds  or  game  msmnials  or  fishes  of  this 
state;  provided,  however,  permission  to  take,  kill  and  possess  said  wild  game 
birds,  game  mammals  or  fishes  for  said  purposes  shall  have  been  first  obtained 
in  writing  from  the  state  board  of  fish  and  game  commissioners,  and  said  per- 
mit shall  accompany  the  shipment  of  said  wild  game  birds  or  game  mammals 
cr  fishes  and  shall  exempt  them  from  seizure  while  passing  through  any  part 
of  this  state,  or  while  in  possession,  in  accordance  with  said  permit. 

[Sapervision  ot  board.]     All  game  birds  or  game  mammals  or  fish  taken 
under  any  permit  shall  be  taken  under  the  supervision  of  said  board. 
History:     Enactment  approved  March  28,   1901,  Stats,  and  Amdta. 
■ "    ~  ',   p.  139. 

§626iiL     NIGHT-TIME  HUNTINa  PROHIBITED.     Every  person  who,  at 

any  time  between  one-half  hour  after  sunset  Of  any  one  day  and  one-half  hour 

before  sunrise  of  the  following  day,  hunts,  pursues,  takes,  catches,  tcilla,  or 

destroys  any  of  the  game  birds,  or  animals  of  this  state;  or  who,  between  one 

hour  after  sunset  of  any  one  day  and  one  hour  before  sunrise  of  the  following 

day,  takes,  catches,  kills,  or  destroys  any  trout  is  guilty  of  a  misdemeanor. 

History:    Enacted  March  28.  1901,  Stats,  and  Amdts.  1900-1,  p.  821; 

amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  670;  April  8,  1911, 

Stats,  and  Amdts.  1911,  p.  812. 

§626n.  USING  ANIMALS  AS  BLIND.  MISDEMEANOR.  Kvery  person, 
who  at  any  time  shall  use  any  animal,  or  imitation  thereof,  as  a  blind,  or  use 
such  animal,  or  imitation  thereof,  for  the  purpose  of  approaching  any  wild 
bird,  for  the  purpose  of  shooting  at  or  killing  any  such  wild  bird,  or  who,  at 
any  time,  takes,  kills  or  has  in  his  possession  any  such  wild  bird  which  has  been 
taken  by  such  method,  is  guilty  of  a  misdemeanor; 

[Hanting  with  dogs.]  Provided,  that  nothing  in  this  act  shall  prevent  the 
use  of  dogs  in  the  hunting  or  approaching  such  birds. 

History:  Enacted  March  22.  1909.  Stats,  and  AmdU.  1909,  p.  671; 
amended  February  S,  1911,  SUts.  and  Amdts.  1911.  p.  8;  AprU  14,  1915, 
Stata.  and  Amdts.  1915,  p.  68.     In  effect  AugUBt  S,  1915. 
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§62ea    SHOOTINO    QAMX    7&0H    BOAT,    ETC.      MISDEHEAKOR. 

Every  person  who,  in  the  State  of  California,  shoots  at  any  kind  of  game  bird 
or  mammal,  except  whales,  from  a  power  boat,  sailboat,  automobile,  or  air- 
plane, is  guilty  of  a  misdemeanor. 

[Oaugs  of  gun.  HiBdemeanor.]  Every  person  wbo  shall  use  a  shotgun  of 
a  larger  gauge  than  that  commonly  known  and  designated  as  a  number  ten 
gauge  shall  be  gnilty  of  a  misdemeanor. 

Hittory:  Enacted  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  671; 
amended  April  8,  1911.  Stats,  and  Amdts.  1911,  p.  S12;  amendment 
approved  May  2S,  1917,  Stats,  and  Amdts.  1917,  p.  1279;  amendment 
approved  May  16,  1919,  Stats,  and  Amdta.  1919,  p.  4S3. 

§  626p.    CATOHINa,     KILLINa,     ETC.,     BEAVEB.     HI8DEHEAN0R. 

Every  person,  who  tak'es,  catches  or  kills  or  has  in  his  possession  any  beaver, 
or  who  has  in  bis  possession  any  green  beaver  hides,  is  gnilty  of  a  misdemeanor. 

1.  Provided,  that  the  state  fish  and  game  commission  may  in  writing  author- 
ize any  person  to  take,  eatch  or  kill  any  beaver,  when  notice  in  writing  is  given 
the  state  fish  and  game  commission  that  beavers  are  endangering  or  destroying 
the  levees  or  other  protective  works  of  any  reclamation  district,  levee  district, 
or  swamp  land  district. 

2.  Provided,  further,  that  the  person  or  persons  so  taking,  catching  or  kill- 
ing any  such  beavers  shall,  within  ten  days  thereafter,  report  in  writing  such 
taking,  catching  or  killing  and  the  place  thereof  to  the  state  fish  and  game 
commission,  and  the  state  fish  and  game  commission  may  thereupon  is.sue  per- 
mission in  writing  for  the  disposal  of  such  hide  or  pelt  so  taken,  caught  or 
killed. 

3.  Provided,  farther,  that  the  provisions  of  this  section  shall  not  apply  to 
the  skin  or  pelt  of  any  beaver  taken,  caught  or  killed  in  any  other  state  or 
country  in  which  the  taking,  catching,  killing  and  sale  of  beavers  is  permitted. 

4.  [Penalty.]  Every  person  found  guilty  of  a  violation  of  the  provisions  of 
this  section  must  be  fined  in  a  sum  not  less  than  twenty-five  dollars,  nor  more 
than  five  hundred  dollars,  or  [punished  by]  imprisonment  iu  the  county  jail 
of  the  county  in  which  the  conviction  shall  be  had  not  less  than  twenty-five 
days,  nor  more  than  one  hundred  and  fifty  days,  or  by  both  such  fine  and 
imprisonment. 

Hlatory:  Bnactment  approved  March  S,  1911.  StaU.  and  Arodts.  1911, 
p.  313;  amended  April  G,  1917,  State,  and  Amdts.  1917,  p.  39.  In  effect 
July  27,  1917. 

Another  !  62Sp  was  enacted  on  April  8,  1911,  which  section  fs  given 
below  as  i62Sp[2]. 

§626p[2].  SEA  BRANT  HAT  HOT  BE  KILLED,  WHEN.  Every  person 
who,  between  the  fifteenth  day  of  March  and  the  first  day  of  November  of  any 
year,  hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession  any  kind 
of  black  sea  brant,  is  gnilty  of  a  misdemeanor,  except  as  hereinafter  provided. 

[Sea  brant  in  diatrict  No.  1.]  Provided  that  in  game  district  number  one 
every  person  who  between  the  first  day  of  April  and  the  first  day  of  October 
of  any  year,  hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession 
any  black  sea  brant,  is  guilty  of  a  misdemeanor. 

History:    Enacted  April  8,  1911.  Stats,  and  Amdts.  1911,  p.  812. 
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§  623q.  KILLINa  8EA-0TTER.  PENALTY.  Every  person  who  at  any 
time  hunts,  pursues,  takes,  kills,  destroys,  or  has  in  his  possession  any  sea-otter 
is  punishable  by  fine  not  exceeding  one  thousand  dollars  or  imprisonment  in 
the  county  jail  not  exceeding  one  year  or  both. 

,   p.  951. 

§626r.  SELLma  AIGRETTES,  ETC.,  PENALTY.  Every  person  who, 
after  the  first  day  of  November,  one  thousand  nine  hundred  seventeen,  sells  or 
offers  for  sale  or  has  in  his  possession  for  sale  any  aigrette  or  egret,  osprey, 
bird  of  paradise,  goura,  or  numidi,  or  the  plume  feathers,  quills,  head,  wiugs, 
tail,  skin,  or  parts  of  skin,  raw  or  manufactured,  of  the  said  aigrette  or  egret, 
osprey,  bird  of  paradise,  goura  or  numidi,  shall  be  gftilty  of  a  misdemeanor. 
History:  Enactment  approved  May  IS,  1917,  Stats,  and  Amdts.  1917, 
p.  G62.    In  effect  July  37.  1917. 

§6268.  PROTECTION  OF  QAME  IN  CERTAIN  DISTRICTS.  Every  per- 
son who  in  fish  and  game  districts  numbers  one  a,  one  b,  one  c,  one  d,  one  e, 
one  /,  one  g,  one  k,  one  i,  one  j,  ooe  k,  one  I,  two  a,  three  a,  three  h,  three  c,  three  d, 
foura,  four  ft,  fourc,  fourd,  foure,  four/,  hunts,  pursues,  takes,  catahes,  kills, 
destroys  or  has  in  his  possession  any  wild  bird  or  wild  animal,  excepting  the 
predatory  birds  and  animals  designated  in  this  chapter,  or  who  within  the  boun- 
daries of  said  fish  and  game  districts  numbers  one  a,  one  b,  one  c,  one  d,  one  e, 
one  f,  one  g,  one  h,  one »,  one  j,  one  k,  one  I,  one  m,  two  a,  three  a,  three  ft,  three  c, 
three  d,  three  e,  three/,  foura,  four  6,  fourc,  fourd,  foure,  hunts,  pursues, 
takes,  catches,  kills  or  destroys  or  has  in  his  possession  any  predatory  bird  or 
animal  without  first  having  secured  written  permission  from  the  board  of  fish 
and  game  commissioners,  shall  be  guilty  of  a  misdemeanor ;  provided,  that  nothing 
in  this  act  shall  prohibit  the  hunting,  pursuing  and  killing  of  waterfowl  in  game 
districts  foura  and  fourc,  in  accordance  with  the  provisions  prescribed  in  this 
chapter, 

'[In  district  twen^-six.]  Every  person  who,  in  fish  and  game  district  num- 
ber twenty-six,  takes,  catches,  kills  or  has  in  possession  any  fish  is  guilty  of 
a  misdemeanor. 

[Penalty.]  Every  person  found  guilty  of  a  violation  of  any  of  the  provi- 
sions of  this  section  shall  be  punishable  by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  in  the  county  in  which  conviction  shall  be  had,  not  less  than  fifty  days  nor 
more  than  one  hundred  fifty  days,  or  by  both  such  fine  and  imprisonment. 
All  fines  and  forfeitures  collected  for  any  violation  of  any  of  the  provisions  of 
this  section  shall  be  paid  into  the  state  treasury  to  the  credit  of  the  fish  and 
game  preservation  fund.  Nothing  in  this  act  shall  prohibit  the  fish  and  game 
commission  or  persons  authorized  by  them,  from  taking  at  all  times  and  in 
any  manner  such  fish  or  game  as  they  may  deem  necessary  for  scientific 
purposes,  or  purposes  of  propagation. 

History:  Enactment  approTed  May  19,  191E.  Stats,  and  Amdts.  1915. 
p.  605:  amendment  approved  May  28.  1917,  Stata.  and  Amdts.  1917, 
p.  1042;  amendment  approved  May  13,  1919,  Stats,  and  Amdts.  1919, 
p.  497. 
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§  6261/2  [t],  P&OTEOTION  07  GROWINO  CROPS  FBOM  WILD  DUCKS, 
ETC.  In  any  fish  and  game  district  in  the  state  In  iivbicb  are  growing  crops 
of  rice  or  grain  vbich  are  being  destroyed  by  wild  ducks,  wild  geese  or  mud- 
bens,  it  shall  be  lawful  for  the  owner  or  any  bona  fide  employee  of  the  owner 
of  such  crops,  at  any  time  between  the  fifteenth  day  of  September  and  the  first 
day  of  February  of  the  following  year,  to  shoot  such  wild  ducks,  wild  geese 
or  mudbens  on  the  lands  on  which  said  crops  are  situated,  at  such  times  and  in 
such  numbers  as  may  be  necessary  to  protect  said  growing  crops,  notwith- 
standing any  law  now  in  effect  to  the  contrary ;  provided,  that  the  owner  of 
such  crops  shall  have  first  obtained  from  the  proper  department  of  the  federal 
government  a  license  or  permit  to  shoot  such  wild  ducks,  wild  geese  or  mud- 
bens when  such  a  license  or  permit  may  be  required. 


§626u.  AFFIDAVIT  WHEN  SHIPPINa  DEER.  Any  person  lawfully 
killing  a  deer  during  the  open  season  may  ship  such  entire  deer  to  any  part 
of  the  state  during  the  open  season  for  the  killing  of  deer  in  the  district  in 
which  the  animal  is  killed,  provided  that  an  affidavit  is  made  before  a  justice 
or  the  peace  or  notary  public,  in  which  affidavit  is  set  forth  the  date  and  place 
of  killing,  the  name  and  address,  the  number  of  hunting  license  of  the  party 
killing  and  shipping  the  deer,  the  name  and  address  of  the  party  to  whom  the 
deer  is  shipped.  The  original  of  this  affidavit  must  immediately  be  filed,  with 
the  fish  and  game  commission  in  San  Francisco,  a  copy  attached  to  the  carcass 
of  the  deer  shipped  and  a  copy  left  on  file  with  the  notary  public  or  justice  at 
the  peace  before  whom  the  affidavit  is  made.  After  such  deer  is  receive;! 
in  the  district  in  which  the  season  is  closed,  if  it  is  desired  to  distribute  it  to 
two  or  more  persons,  the  receiver  must  at  once  file  with  the  fish  and  game 
commission  a  list  of  the  persons  receiving  any  part  of  the  said  deer. 

[Penaltr.]  Every  person  failing  to  comply  with  the  provisions  of  this  act 
shall  be  guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less  than 
twenty-five  dollars  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail,  in  the  county  in  which  the  conviction  shall  be  had,  of  not  less  ■ 
than  twenty-five  days,  nor  more  than  one  hundred  and  fifty  days,  or  by  both 
such  fine  and  imprisonment;  and  all  fines  and  forfeitures  imposed  or  collected 
for  any  violation  of  any  of  the  provisions  of  this  section  shall  be  paid  into  the 
state  treasury,  to  the  credit  of  the  fish  and  game  preservation  fund. 

History:    Enactment  approved  May  18,  1917,  Stata.  and  Amdte.  1917, 
p.  6G6.    In  effect  July  27,  1917. 

§627.  FURTHER  REGULATINO  DESTRUCTION  OF  GAME.  TRES- 
PASS  UPON  INCLOSED  OR  CULTIVATED  GROUNDS,  A  MISDEMEANOR. 

Every  person  who  upon  any  inclosed  or  cultivated  grounds,  which  is  private 
property,  and  where  signs  are  displayed  not  less  than  three  to  the  mile,  along 
all  exterior  boundaries  thereof,  forbidding  such  shooting  or  hunting,  hunts, 
pursues,  takes,  kills,  or  destroys,  any  quail,  partridge,  pheasant,  grouse,  dove, 
wild  duck,  snipe,  curlew,  ibis,  or  plover,  or  any  deer,  without  permission  first 
obtained  from  the  owner  or  person  in  possession  of  such  ground,  or  who  mali- 
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cioualy  tears  down,  mutilates  or  destroys  any  sign,  signboard,  or  other  notice 
forbidding  shooting  on  private  property,  is  guilty  of  a  misdemeanor. 

HIatory:  Enacted  February  14,  1872;  amended  Pebmary  16.  1876, 
Code  AmdtB.  1ST6-S,  p.  113;  repealed  March  9,  1S83,  Stats,  and  AmdU. 
1883,  V.  82;  the  present  section  was  added  March  27,  1S9&.  and  num- 
bered {  627,  Stats,  and  Amdts.  1S96,  p.  258;  amended  March  9,  1897. 
Stats,  and  Amdta.  1897,  p.  92;  amended  by  Code  Commlselon,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  476;  act  held  unconstitu- 
tional, see  history,  J  5,  ante;  and  by  the  legislature  at  the  same  session,  , 
March  28,  1901,  StaU.  and  Amdts.  1900-1,  p.  821. 

A«  to  entering  inclosure  belonBing  to  another  for  the  purpose  ot 
hunting  helng  a  misdemeanor,  see,  ante,  {  602,  eubd.  9. 

BEOULATION  OP  DESTRUCTIO:^  OP  poMlble    purpose.— Bi   parte   Peterson,    lit 

GAME— TRESPASS.  Cal.  67S,  BI   Pac.  8ES. 

1.  CoDHtrued— To  prohibit  use  of  guns  of  what  3-    C*BPlalB<. — Ckarvlnr     aenard     witk 

■laliber.  wIlfallT  ■>«  ■nlMTrtBllr  umlnt  ehot-cam  of 

2.  ComplaiDt—Charging     aceused     with     wU-      """«*'■  """>«''  ">""   ^hat  commonly   known 

fnllj  and  unlawfully  using  sbot-gun.  «"•'  le'tRnated  "■  No.   i»   gaBe,   to   wit.   a 

'  /  6  6  fj„    g  ^^^p    though  In  languBKe  of  itatute, 

1.    CoKBtraed. — To   *r«lilbtt   oh   at  grnxn  la  not  Hufflci«nt  In  tailing  to  atiow  purpose 

of  largs  caliber  for  purpose  of  kilting  game  lor  whlcti  It  was  uaed. — Bx  parte  Peterson. 

or   other   animals,   and   not   use   of  gun   In  US  CaL  G?S,  Gl  Pac  SE». 

any  possible  or  conceivable  way  or  for  any 

§627a.     CERTAIN    GAME   NOT   TO   BE   8HIPFED.     MISDEMEANOR. 

Every  railroad  company,  express  company,  transportation  company,  or  other 
common  carrier,  its  officers,  agents,  and  servants,  and  every  other  person  who 
transports,  carries  or  takes  out  of  this  state,  or  who  receives  for  the  purpose 
of  transporting  from  this  state,  any  deer,  deerskin,  or  part  of  deerskin,  or  any 
quail,  partridge,  pheasant,  grouse,  or  sage-hen  or  prairie-chicken,  dove,  wild 
iTigeon,  or  any  wild  duck,  wild  goose,  rail,  snipe,  ibis,  curlew,  plover,  or  other 
shore-birds  (Limieolie),  except  for  the  purpose  of  propagation  or  scientific 
purposes,  under  a  permit,  in  writing,  first  obtained  from  the  board  of  fish  and 
game  commissioners  of  the  State  of  California,  or  who  transports,  carries  or 
takes  from  the  state,  or  receives  for  the  purpose  of  transportation  from  the 
state,  the  carcass  of  any  such  animal  or  any  such  bird,  or  any  part  of  the 
carcass  of  any  such  animal  or  bird,  is  guilty  of  a  misdemeanor. 

Hiatory:  Original  section,  relating  to  shooting  upon  posted  land, 
approved  March  27,  1S9G,  Stats,  and  Amdts.  1895,  p.  58;  repealed 
March  9.  1897,  Stats,  and  Aiudts.  1897,  p.  93;  present  section,  amended 
and  numbered  627a,  March  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  821 
(Code  Commlsslou  made  an  lueOectual  attempt  to  amend  this  section. 
Stats,  and  Amdts.  1900-1.  p.  476):  amended  March  IS,  1915,  Stats,  and 
Amdts.  1915,  p.  257;  April  6,  1917,  Stats,  and  Amdta.  1917,  p.  77.  In 
effect  July  27,  1917. 

§e27b.  LIMIT  AS  TO  SHIPMENT  OF  CERTAIN  GAME.  MISDE. 
MEANOR.  Every  common  carrier,  its  officers,  agents  or  servants,  who  re- 
ceives for  shipment  or  transportation,  or  who  ships  or  transports,  for  any  one 
person  during  any  one  calendar  day;  or  any  person  who  ships  or  offers  for 
;.hipment  or  transportation  during  any  one  calendar  day,  more  than  the  bag 
limit  of  wild  birds  or  wild  animals  or  fish  allowed  to  be  taken,  caught,  killed 
or  possessed  during  any  one  calendar  day,  is  guilty  of  a  misdemeanor. 

Every  common  carrier,  its  officers,  agents  or  servants,  who  receives  for  ship- 
ment or  transportation,  or  who  ships  or  transports  for  any  one  person,  between 
sunrise  of  one  Sunday  and  sunrise  pf  the  following  Sunday;  or  any  person  who 
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ships  or  offers  for  shipment  or  tranaportatioQ  between  sunrise  of  one  Sunday 
and  sunrise  of  the  following  Sunday,  more  than  the  bag  limit  of  wild  birds 
or  wild  animals  or  fish  allowed  to  be  taken,  caught,  killed  or  possessed  between 
sunrise  of  one  Sunday  and  snnrise  of  the  fallowing  Sunday,  is  guilty  of  a 
misdemeanor. 

Every  common  carrier,'its  officers,  agents  or  servants,  who  receives  for  sbip- 
meat  or  transportation,  or  who  ships  or  transports  for  any  one  person  during 
any  one  season ;  or  any  person  who  ships  or  offers  for  shipment  or  transporta- 
tion during  any  one  season,  more  than  the  seasonal  bag  limit  of  wild  birds  or 
wild  animals  or  fish  allowed  to  be  taken,  caught,  killed  or  possessed  during  any 
one  season,  is  guilty  of  a  misdemeanor. 

Every  common  carrier,  its  officers,  agents  or  servants,  who  receives  for  ship- 
ment or  transportation,  or  who  ships  or  transports,  or  any  person  who  ships  or 
offers  for  shipment  or  transportation  any  wild  birds  or  wild  animals  or  fish, 
unless  the  same  are  at  all  times  in  open  view,  labeled  with  the  name  and  resi- 
dence of  the  shipper  and  the  name  and  residence  of  th  actnal  consignee  and 
the  exact  contents  as  to  kind  and  species  of  wild  birds  or  wild  animals  or  fish 
contained  in  the  package  offered  for  shipment  or  transportation ;  or  any  per- 
son who  ships  any  of  the  wild  birds  or  wild  animals  or  fish  by  parcel  post  is 
guilty  of  a  misdemeanor. 

[Repealed.]  All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby 
repealed. 

History:  Enacted  March  27,  189B,  Stata.  and  AmdU.  1S9B.  p.  268; 
repealed  March  9,  1897.  StatB.  and  Amdts.  1S9T,  p.  93:  re-enacted 
March  2E,  1901,  Stats,  and  Amdts.  1900-1.  p.  821;  amended  March  18, 
1905;  State,  and  AmdU.  1905.  p.  257;  March  21,  1907,  SUts.  and  Amdts. 
1907,  p.  761,  Kerr's  Stats,  and  Amdts.  190G-7,  p,  534;  March  22.  1909, 
SUtB.  and  AmdtB.  1909.  p.  671;  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  651.     In  effect  July  27,  1917. 

SHIPMENT  BY  PARCEL  POST. 

1.  ConBtitutionslity  of  seettOD.  *p """"T' 

2.  Same — No     interferenes     with     property- 

j.j„|j(g  X.     Saair— No  tBt»ifpreBC«  wllk  prwvertr- 

*      '  rlshtn.^uch   enactment   la   not   Invalid   as 

riKht  by  depriving  one  adected  by  It  of  the 
right  to  uae  the  United  States  malla  for 
the  thlnmpnC  of  game,  since  wild  same  <a 
not  the  subject  of  private  ownership  unless 
the  people  of  the  state  elect  to  make  It  ao. 
consequenlly  one  acquires  and  hotde  wild 
gome  subject  to  the  condition  under  this 
law  that  It  shall  not  be  shipped  by  parcel 
post,  a.nd  no  property-right  Is  violated  by  a 
law  which  makes  It  a  crime  to  so  ship  Wild 
game.— In  re  Phoedoviua,  177  Cal.  2»!,  110 
Pac.    41 S. 

§627c.  PROTECTION  OF  SONG-BniDS  AND  THEIB  HEST8.  [Re- 
pealed.] 

History:  Enacted  March  27,  1S9S.  Stats,  and  Amdts.  1S95,  p.  25S; 
repealed  March  9,  1897,  SUta.  and  AmdtB.  1897,  p.  93. 

§e27d.     PENALTIES.     [Repealed.] 
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§  628.  PROTECTION  OF  SHRIUP,  ETC.  Every  person  who,  at  any  time 
offers  for  shipment  or  ships,  or  who  receives  for  shipment  or  transportation 
from  the  State  of  California  to  any  place  in  any  other  state,  territory  or  for- 
eign country,  or  who  has  in  his  possession,  for  any  purpose  any  dried  shrimp 
or  shrimp  shells  of  shrimp  caught  or  taken  in  the  waters  of  this  state,  shall  be 
guilty  of  a  misdemeanor ;  and  be  it  provided,  that  the'  possession  of  such  dried 
shrimp  or  shrimp  shells  for  any  purpose  shall  be  prima  facie  evidence  that  such 
dried  shells  are  of  shrimp  which  were  caught  or  taken  in  the  waters  of  this 
state. 

[Spiny  lobster].  Every  person  who,  between  the  first  day  of  March  and  the 
fourteenth  day  of  October  inclusive  of  any  year,  takes,  catches,  bills,  has  in 
possession,  buys,  sells  or  offers  for  sale  any  spiny  lobster  (Panulirus  interrup- 
tus),  or  who  at  any  time  takes,  catches,  kills,  baa  in  possession,  buys,  sells, 
or  offers  for  sale  any  spiny  lobster  (Panulirus  interniptus),  of  less  than  ten 
and  one-half  inches  or  more  than  sixteen  inches  in  length,  measured  from  one 
extremity  to  the  other  and  exclusive  of  legs,  claws  or  feelers,  shall  be  guilty 
of  a  misdemeanor. 

[Crab.]  Every  person  who,  at  any  time,  takes,  catches,  kills,  has  in  his 
possession,  buys,  sells,  or  offers  for  sale  any  crab  (Cancer  magiater),  of  less 
than  seven  inches  in  breadth  measured  straight  across  the  back  from  point  to 
point,  or  any  female  crab  (Cancer  magister),  or  who,  between  the  thirty-first 
lay  of  July  and  the  fourteenth  day  of  November,  inclusive,  of  any  year,  takes, 
catches,  kills,  has  in  possession,  buys,  sells  or  offers  for  sale  any  crab  (Cancer 
magister),  shall  be  guilty  of  a  misdemeanor;  provided,  that  crabs  from  with- 
out the  state  may  be  imported  into  the  state  for  sale  at  any  time ;  provided, 
such  crabs  are  duly  inspected  and  tagged  according  to  the  rules  and  regula- 
tions to  be  prescribed  by  the  fish  and  game  commission.  The  cost  of  such 
inspection  and  tagging  must  be  borne  by  the  person  or  persons  importing  such 
crabs.  Any  person  who  shall  at  any  time,  pickle,  can  or  otherwise  preserve 
any  spiny  lobster  (Panulirus  interruptua)  or  crab  (Cancer  magister)  or  who 
shall  at  any  time  sell  any  spiny  lobster  (Panulirus  interruptus)  or  crab  (Can- 
cer magister)  meat  not  in  the  shell  of  any  such  spiny  lobster  (Panulirus  inter- 
ruptua) or  erab  (Cancer  magister)  or  who  shall  bring  to  shore  any  part  or 
portion  of  any  spiny  lobster  (Panulirus  interruptua)  or  crab  (Cancer  magis- 
ter) without  the  remaining  portions  of  such  spiny  lobster  (Panulirus  interrup- 
tus) or  crab  (Cancer  magister)  in  sueh  condition  that  the  size  of  such  spiny 
lobster  (Panulirus  interruptus)  or  crab  {Cancer  magister)  can  not  be  meas- 
ured, shall  be  guilty  of  a  misdemeanor. 

Every  person  who  ships  or  offers  for  shipment  or  transportation  any  species 
of  crab  taken  in  fish  and  game  districts  five,  six,  seven,  seven  a,  eight  and  nine, 
is  guilty  of  a  misdemeanor. 

[Caogbt  below  Hexican  boimdaiy.]  None  of  the  provisions  of  this  act  shall 
apply  to  spiny  lobster  caught  or  taken  without  the  waters  of  this  state,  when 
said  spiny  lobsters  are  not  caught  in  waters  lying  south  for  a  distance  of  ten 
miles  from  the  international  boundary  line  between  the  United  States  and 
Mexico,  extended  westerly  in  the  Pacific  ocean,  and  bearing  after  inspection 
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such  evidence  of  having  been  so  caDght  or  taken  as  may  be  hereafter  pre- 
scribed by  the  Ssb  and  game  commission;  and  be  it  provided,  that  all  the 
expenses  of  such  inspection  shall  be  home  by  the  importer  of  such  spiny  lob- 
ster; and  be  it  provided,  further,  that  all  spiny  lobster  imported  into  this  state 
shall  be  of  the  size  prescribed  in  this  section. 

HIatory:  Enacted  February  11,  1ST2,  problbltlnE  the  deetructlon  of 
ellcB,  etc.;  amended  Marcb  7,  lS76,'Code  AmdtB.  1876-6.  p.  13;  March  30, 
18T8.  Code  Amdts.  18T7-S,  p.  120;  repealed  March  9,  1S33,  State,  and 
AmdtB.  1S83.  p.  82;  orlEtnal  of  present  Bectlon  enacted  In  1S95  aa 
1 6ZSa.  Stats,  and  Amdts.  189E,  p.  269,  repealed  In  189T.  Stats,  and 
AmdtB.  1S97,  p.  348;  S  628  (though  repealed  ae  above  noted)  amended 
Marcb  31,  1897,  incorporating  In  such  amendment  }  62Sa,  repealed  by 
tbe  act,  Stats,  and  AmdtB.  1897,  p.  3i7:  amended  February  27,  1901, 
Stats,  and  AmdtB.  1900-1,  p.  51;  Tebruary  12,  1903,  Stats,  and  Amdts. 
1903,  p.  24;  March  18.  1905.  StatB.  and  Amdts.  1905,  p.  186;  March  15, 
1907,  Stats,  and  Amdts.  1907.  p.  301,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  534;  March  20,  1909,  Stats,  and  Amdts.  1909.  p.  619;  April  1,  1911, 
StatB,  and  Amdts.  1911,  p.  £61;  June  16,  1913.  SUts.  and  Amdts.- 1913, 
p.  1007;  June  11.  1916,  Statu,  and  Amdts.  1916,  p.  1433;  amendment 
approved  May  28,  917,  Stats,  and  Amdts.  1917.  p.  1062;  amendment 
approved  May  13,  1919,  Stats,  and  Amdta.  1919,  p.  426.  In  effect 
July  22.  1919. 

§  628a.  PROTECTION  OF  BTEIPED  BASS  AND  SHAD.  CLOSED  SEA- 
SON. PENALTY.  Every  person,  who  at  any  time,  buys,  sells,  offers  for 
sale  or  has  in  his  possession  any  striped  bass  of  less  than  three  pounds  in 
weight,  or  who,  except  with  hook  and  line  and  in  the  manner  commonly  known 
as  angling,  takes,  catches,  kills  or  has  in  his  possession  any  striped  bass  or 
shad  between  the  twenty-fifth  day  of  September  and  the  fourteenth  day  of 
November  inclusive  of  any  year  or  between  the  first  day  of  June  and  the 
thirty-first  day  of  July,  both  dates  inclusive,  of  any  year,  or  who,  between 
the  twenty-fifth  day  of  September  and  tbe  fourteenth  day,  of  November,  inclu- 
sive, or  between  the  first  day  of  June  and  the  thirty-first  day  of  July,  inclusive, 
of  any  year,  takes,  catches,  kills  or  has  in  his  possession  more  than  five  striped 
baas  or  shad,  or  who  between  the  twenty-fifth  day  of  September  and  the  four- 
teenth day  of  November,  inclusive,  or  between  the  first  day  of  June  and  the 
thirty-first  day  of  Joly,  inclusive,  of  any  year,  buys,  sells,  offers  for  sale,  ships 
or  offers  for  shipment  or  receives  for  shipment  or  transportation  any  striped 
bass,  or  who  at  any  time  offers  for  shipment,  ships  or  receives  for  shipment 
or  transportation  from  the  State  of  California  to  any  place  in  any  other  state, 
territory  or  foreign  country  any  striped  bass  is  guilty  of  a  misdemeanor. 
Every  person  who  takes  any  striped  bass  or  shad  in  a  net,  any  of  tbe  meshes 
of  which  are,  when  drawn  closely  together  and  measured  inside  the  knots, 
less  than  five  and  one-half  inches  in  length,  is  guilty  of  a  misdemeanor. 
Every  person  who  shall  cast,  extend  or  draw,  or  assist  in  casting,  extending  or 
drawing  any  net  or  seine,  for  the  purpose  of  taking  or  catching  any  shad  or 
striped  bass  in  any  of  the  waters  of  this  state  at  any  time  between  sunrise  of 
each  Saturday  and  sunset  of  the  following  Sunday  is  guilty  of  a  misdemeanor; 

[Limit.]  Provided,  however,  that  nothing  in  this  section  shall  prohibit  any 
person  from  having  in  his  possession,  in  any  one  calendar  day,  not  more  than 
five  striped  bass  of  less  than  three  pounds  each  in  weight,  caught  with  hook 
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and  line,  but  such  fish  shall  not  be  bought,  sold  or  offered  for  sale,  or  shipped 
or  offered  for  shipment. 

[Penalty.]     Every  person  who  violates  any  of  the  provisions  of  this  section 
is  guilty  of  a  misdemeanor. 

History:    Original  section,  resnlatlng  catching  lobster,  crawflsb,  etc., 
enacted  March  27,  1S95,  Stata.  and  Amdts.  1896,  p.  269;  repealed  March 
31,  1897,  Stats,  and  Amdts.  1S97,  p.  343;  present  aectlon  enacted  March 
18,  1905,  Stats,  and  Amdts.  1906,  p.   136;   amended   March   16,  1907, 
State,  and  Amdts.  1907,  p.  302,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  636; 
March  20,  1909,  Stats,  and  Amdts.  1909.  p.  620;   March  10,  1911,  Stats, 
and  Amdts.  1911,  p.  3T2;  June  8,  1915,  Stats,  and  AmdU.  1915,  p.  1320; 
amendment  approved  Ma;  18,  1S17,  Stats,  and  Amdts.  1917,  p.  663; 
amendment  approved  Ma^  13,  1919,  Stats,  and  Amdts.  1919,  p.  42S. 
Note:    Another  amendment  of  191L  Is  given  as  f  628a[2]. 
§  628a[2].     [SAUE.]     £v«ry  person  who,  at  any  time,  buys,  sells,  offers  for 
Bale,  or  has  in  bis  possession,  any  striped  bass  of  less  than  three  pounds  in 
weight;  or  who,  between  the  seventeenth  day  of  September  and  the  twenty- 
third  day  of  October  of  any  year,  takes,  catches,  or  kills,-  any.  striped  baas, 
with  a  net  or  seine;  or  who,  between  the  seventeenth  day  of  September  and 
the  twenty-third  day  of  October  of  any  year,  has  in  his  possession  any  striped 
bass  taken,  caught  or  killed  except  with  hook  and  line ;  or  who  between  the 
seventeenth  day  of  September  and  the  twenty-third  day  of  October  of  any 
year,  buys,  sells,  or  offers  for  sale,  ships,  offers  for  shipment,  or  receives  for 
shipment  or  transportation   any  striped   bass;  or  who,   at  any   time,   offers 
for  shipment,  ships,  or  receives  for  shipment  or  transportation  from  the  State 
of  California  to  any  place  in  any  other  state,  territory,  or  foreign  country  any 
striped  bass  caught  or  taken  in  the  waters  of  this  state,  is  guilty  of  a  misde* 
meanor ;  provided,  that  the  possession  of  such  striped  bass  shall  be  prima  facie 
evidence  of  the  fact  that  such  striped  bass  were  caught  or  taken  in  the  waters 
of  this  state. 

History:  Orlglnal  section  passed  March  27,  1S95,  regulating  catching 
crawfish,  lotisters,  etc..  Stats,  and  Amdts.  1S95,  p.  259;  repealed 
March  11,  1S9T,  Stats,  and  Amdts.  1897,  p.  348;  new  section  enacted 
March  18,  1906,  Stats,  and  Amdts.  1905,  p.  186;  amended  March  16, 
1907,  Stats,  and  AmdU.  1907,  p.  302,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  535;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  520;  March  16  and 
April  1,  1911,  Stats,  and  Amdts.  1911,  pp.  372,  G62.  In  effect  lmm»- 
dlately. 

Repealing  clause,  see  {  636,  post. 
§638b.  PROTECTION  OF  BASS,  SAOBAMEMTO  PERCH,  SUHFISH, 
ETC.  HISDEHEANOR.  Every  person  who  at  any  time,  except  with  hook 
and  line  and  in  the  manner  commonly  known  as  angling,  takes,  catches  or  kills 
any  black  bass,  Sacramento  perch,  crappie,  calico  bass  or  any  variety  of  sun- 
fish,  or  has  in  his  possession  more  than  twenty-five  black  bass,  Sacramento 
perch,  crappie,  calico  bass  or  any  variety  of  sunfish,  during  one  calendar  day, 
or  who  takes  catches,  kills  or  has  in  his  possession  any  black  bass  less  than 
seven  inches  in  length,  or  who  buys,  sells,  offers  or  exposes  for  sale  any  black 
bass,  Sacramento  perch,  crappie,  calico  bass  or  any  variety  of  sunfish;  every 
person  who  in  any  fish  and  game  district,  between  the  first  day  of  December 
and  the  thirtieth  day  of  April  of  the  year  following,  both  dates  inclusive, 
takes,  catches,  kills  or  has  in  fais  possession  any  black  bass,  Sacramento  perch, 
crappie,  calico  bass  or  any  variety  of  sunfish,  is  (pulty  of  a  misdemeanor. 
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[Exception.]  Nothing  in  this  section  shall  prohibit  the  taking  of  black  bass 
at  any  time  in  any  lake  exceeding  seventy-five  sqaare  miles  in  area  within  the 
boundaries  of  fish  and  game  district  number  two,  or  prohibit  the  possession 
within  the  boundaries  of  fish  and  game  district  number  two,  of  black  bass 
taken  in  such  lake  or  lakes. 

[Protection  of  catflfh.]  Every  person  who,  at  any  time,  has  in  his  posses- 
sion for  sale,  or  sells,  or  offers  for  sale,  any  catfish,  between  the  fifteenth  day 
of  May  and  the  fourteenth  day  of  August,  inclusive,  of  any  year,  or  who  at 
any  time  has  in  his  possession  for  sale,  or  sells,  or  offers  for  sale,  any  dressed 
catfish,  which  shall  measure  less  than  seven  inches  in  length,  exclusive  of  any 
part  of  the  head,  or  who  at  any  time  has  in  his  possession  for  sale,  or  sells,  or 
offers  for  sale,  any  undressed  catfish  less  than  nine  inches  in  length,  or  who 
retains  any  catfish  in  live  cars  or  boats  that  do  not  measure  nine  inches  in 
length,  or  who  at  any  time,  within  a  period  of  five  years,  kills  or  has  in  his 
possession  any  sturgeon,  is  guilty  of  a  misdemeanor. 

[Exception]  Nothing  in  this  section,  or  elsewhere  in  this  code,  shall  pro- 
hibit the  state  fish  and  game  commission,  or  persons  authorized  by  it,  from 
taking  at  all  times  such  fish  as  they  may  deem  necessary  for  scientific  purposes, 
or  for  purposes  of  propagation. 

History:    Enacted  Marcb  18,  1905,  Stats,  and  Amdta.  1905,  p.  187; 

amended  March  16,  1907,  Stats,  and  Amdta.  1907,  p.  302,  Kerr's  Stats, 

and  AmdU.  1906-7,  p.  G35;  June  Ifi,  1913,  Stats,  and  Amdts.  1913,  p.  lOOS; 

Mar  19>  1&1G,  Stats,  and  Amdts.  1916,  p.  596;  May  IS,  1917,  Stats,  and 

Amdts.  1917.  p.  664.     In  effect  July  27,  1917. 

At  to  furthsr  protection  of  Sacramento  perch,  see,  post,  f  632b[2]. 

§  628c.  PROTECTION  OF  TOUNG  FISH  OF  ANY  SPECIES.  FISH  IN 
POND  OR  RESERVOIR  BELONOINO  TO  STATE.  PENALTY.  Every  per- 
son who,  by  seine  or  other  means,  catches  the  young  fish  of  any  species  and 
does  not  immediately  return  the  same  to  the  water  alive,  or  who  buys,  sells  or 
offers  for  sale,  or  has  in  his  possession,  any  of  such  fish,  whether  fresh  or  dried, 
or  who  takes  or  catches  any  fish  for  the  sole  purpose  of  taking  the  eggs  or 
ova  of  such  fish,  or  who  catches,  takes,  kills  or  carries  away  any  fish  from 
any  pond  or  reservoir  belonging  to,  or  controlled  by  the  state  fish  and  game 
commission, 

[Fish  near  spawn-taking  station.]  Or  who  takes,  catches,  or  kills  any  kind 
of  fish,  in  any  manner,  in  any  river  or  stream  upon  which  a  spawn-taking 
station  is  maintained  within  one-half  mile  of  the  lower  side  of  such  spawn- 
taking  station  or  in  any  lake  upon  which  a  spawn-taking  station  is  maintained 
within  one-half  mile  of  anch  spawn-taking  station  during  such  time  as  said 
spawn-taking  stations  may  be  in  operation, 

[In  district  fonrteen.]  Or  who  in  fish  and  game  district  number  fourteen 
at  any  time  takes,  catches,  or  kills,  any  kind  of  fish  is  guilty  of  a  misdemeanor. 

[For  scientific  purposes.]  Nothing  in  this  section,  or  elsewhere  in  this  code, 
shall  prohibit  the  state  fish  and  game  commission,  or  persons  authorized  by 
them,  from  taking  at  all  times  such  fish  as  they  may  deem  necessary  for 
scientific  purposes  or  for  purposes  of  propajation. 

History:    Enacted  March  IS,  1905.  Stats,  and  Amdts.  1906,  p.  187; 
amendment  approved  May  13,  1919,  Stats,  and  Amdts.  1919,  p.  482. 


Digitized  byGoO^IC 


n  a3M-«28f  PnoTECTIOn  OP  WHITlirO,  BABRACCDA. 

§  628d.  FINE  OR  IMPBISONMINT.  DISPOSITION  OF  FINES.  Every 
person  fouDd  gailty  of  a  violation  of  any  of  the  provisions  of  section  six  hun- 
dred and  twenty-eight,  six  hundred  and  twenty-eight  a,  six  hundred  and 
twenty-eight  b,  and  six  hundred  and  twenty-eight  c,  shall  be  punisbed  by  a 
iine  of  not  less  than  twenty  dollars  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  jail,  in  the  county  in  which  the  conviction  is  had, 
not  less  than  twenty  nor  more  than  one  hundred  and  fifty  days,  or  by  both 
such  fine  and  imprisonment.  All  fines  collected  for  any  violation  of  any  of  the 
provisions  of  said  sections  must  be  paid  into  the  state  treasury  to  the  credit  of 
the  "fish  commission  fund." 

History:    £taacted  March  18,  1S05,  SUts.  and  Amdta.  1905,  p.  187. 

§628e.  PBOTECTION  OF  WHITINa,  BABBAOUOA,  ETC.  MISDE- 
MEANOR. Every  person  who  in  fish  and  game  district  number  nineteen  at 
any  time  except  with  hook  and  line,  tabes,  catches  or  kills  any  California  whit- 
ing { Menticirrhus  undulntus)  also  known  as  surf  fish,  or  any  yellow-fin  or  any 
spot-fin  croaker;  every  person  who,  at  any  time  within  the  period  of  three 
years,  buys,  sells,  offers,  or  exposes  for  sale  any  California  whiting  (Menti- 
cirrhus undulatus),  also  known  as  surf  fish,  or  any  yellow-fin  or  any  spot-fin 
croaker;  every  person  who,  at  any  time  buys,  sells,  offers  or  exposes  for  sale 
any  southern,  bastard  or  chicken  halibut  {Paralichthys  califomieuB)  of  less 
than  four  pounds  in  weight,  or  any  barracuda  less  than  three  pounds  in  weight, 
or  any  albicore  weighing  less  than  six  pounds,  is  guilty  of  a  misdemeanor. 

[Dispoaition  of  fines  collected.]  And  all  fines  collected  for  any  violation  of 
any  of  the  provisions  of  this  section  shall  be  paid  into  the  state  treasury  to  the 
credit  of  the  "fish  commission  fund." 

History:    Enacted  Marcb  18.  1909,  Stats,  and  Amdta.  1903.  p,  413; 

amended  Maj  21.  1915,  State,  and  Amdta.  1916,  p.  730;  April  20,  1917, 

Stats,  and  Aradts.  1917,  p.  153.     In  effect  July  27,  1917, 

g  6281  PROTECTION  OF  ABALONE  AND  OLAMS.  PENALTY.  Every 
person  who,  between  the  first  day  of  February  and  the  last  day  of  February 
of  the  same  year,  both  dates  inclusive,  takes,  catches,  kills,  or  has  in  his  pos- 
session any  red  abalone  (Haliotis  rufescens),  or  who,  between  the  first  day  of 
February  and  the  thirtieth  day  of  April  of  the  same  year,  both  dates  inclusive, 
takes,  catches,  kills  or  has  in  his  possession  any  pink  abalone  (Haliotis  comi- 
gata),  or  any  black  abalone  (Haliotis  craekerodie),  or  any  green  abalone  (Ha- 
liotis fulgens)  is  guilty  of  a  misdemeanor.  Every  person  who  at  any  time, 
takes,  catches,  kills  or  has  in  his  possession  any  red  abalone  (Haliotis  rufes- 
cens) the  shell  of  which  is  less  than  seven  inches  in  greatest  diameter,  or  any 
green  abalone  (Haliotis  fulgens)  the  shell  of  which  is  less  than  six  and  one-  , 
half  inches  in  greatest  diameter,  or  any  pink  abalone  (Haliotis  corrugata)  the 
shell  of  which  is  less  than  six  inches  in  greatest  diameter,  or  any  black  abalone 
(Haliotis  craekerodie)  the  shell  of  which  is  less  than  five  inches  in  greatest 
diameter,  or  who  by  any  means  whatsoever,  takes,  or  catches  any  abalone 
(Haliotis)  and  does  not  bring  the  same  naturally  attached  to  the  shell  and 
alive,  to  the  shore  above  high  water  mark,  or  who  takes,  catches  or  kills  any 
abalone  (Haliotis)  for  other  than  food  purposes,  or  who,  at  any  time,  dries 
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any  abaloses  (Haliotis),  or  who  offera  for  shipment,  or  ships,  or  receivea  for 
shipment  or  transportation  from  the  State  of  California  to  any  place  in  any 
other  state,  territory  or  foreign  country  any  abalone  meat  or  abalone  shells, 
excepting  articles  manufactured  from  abalone  shells;  or  who  takes,  catches, 
kills  or  has  in  his  possession  any  abalone  (Haliotis)  taken,  caught  or  killed 
with  a  spear  shall  be  guilty  of  a  misdemeanor.  Every  person  who,  in  fish  and 
game  districts  seventeen,  nineteen  and  twenty  of  this  state,  uses  or  assists  in 
using  any  diving  apparatus  of  any  character  for  the  taking  or  catching  of 
any  abalone  (Haliotis),  or  who,  in  fish  and  game  districts  four  or  nineteen, 
takes,  catches  or  kills  or  has  in  possession  during  any  one  calendar  day  more 
than  ten  abalone  (Haliotis) ;  or  who,  in  fish  and  game  district  seventeen  takes, 
catches,  kills  or  has  in  possession  more  than  twenty  abalone  in  any  one 
calendar  week  shall  be  guilty  of  a  misdemeanor. 

[Imported  abalone.]  None  of  the  provisions  of  this  act  shall  apply  to 
abalone  or  clams  caught  or  taken  without  the  waters  of  this  state  and  bearing 
after  inspection  such  evidence  of  having  been  so  caught  or  taken  as  may  be 
hereinafter  prescribed  by  the  fish  and  game  commission;  and,  be  it  provided, 
that  the  expense  of  such  inspection  shall  be  borne  by  the  importer  of  such 
abalone  (Haliotia). 

[Pismo  clanu.]  Every  peraon  who  gathers  or  takes  in  any  manner  or 
destroys  or  has  in  his  possession  any  clam  known  as  the  Pismo  clam  (Tivela 
stultorum)  which  shall  measure  less  than  four  and  three-quarters  inches  across 
its  shell  in  the  greatest  breadth,  or  who,  during  any  one  calendar  day,  take>j, 
gathers  ia  any  manner  or  has  in  bis  possession  more  than  thirty-six  of  said 
clams,  or  who,  between  the  first  day  of  May  and  the  thirty-first  day  of  Auguai;, 
both  dates  inclusive,  of  any  year,  takes,  catches  or  gathers  any  clams  in  fish 
and  game  district  seventeen  is  guilty  of  a  misdemeanor, 

[Other  clanu.]  Every  person  who  takes,  gathers  in  any  manner  or  has  in 
his  possession,  or  who  ships,  offers  for  shipment,  sells  or  offers  for  sale  any 
cockles  or  little-neck  clams  (Tapes  staminea)  measuring  less  than  one  and 
one-half  inches  in  its  greatest  breadth;  every  person  who  takes,  catches  or 
gathers  in  any  manner  any  razor  clam  (Siliqna  patula),  except  during  a  period 
of  forty-eight  hours  beginning  at  the  first  low  tide  after  the  first  high  tide 
(large  water)  of  the  full  moon  of  each  month  and  for  a  period  of  forty-eigbt 
hours  beginning  at  the  first  mean  low  tide  after  the  first  high  tide  (large 
water)  of  the  new  moon  of  each  month,  or  who  takes,  catches  or  gathers  in 
any  way  more  than  fifty  of  said  razor  clams  (Siliqua  patula)  during  any  one 
calendar  day  is  guilty  of  a  misdemeanor. 

Every  person  who  during  any  one  calendar  day  takes,  gathers  in  any  man- 
ner, or  has  in  his  possession,  or  who  ships,  offers  for  shipment,  sells  or  offei-a 
for  sale,  more  than  ten  clams  of  the  species  Schizotherus  muttallii,  variously 
known  as  rubber-neck,  big-neck  or  great  AVashington  clam,  is  guilty  of  a 
misdemeanor. 

Every  person  who  takes,  catches  or  kills  or  haa  in  possession  any  clam  or 
clams  taken  from  fish  and  game  districts  eight  or  nine,  between  the  first  day 
of  May  and  the  thirty-first  day  of  August  of  any  year,  both  dates  inclusive ; 
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or  who  at  any  time  ships  or  offers  for  shipment  or  receives  for  shipment  or 
transportation,  to  any  place  outside  the  limits  of  fish  and  game  district  one, 
any  clam  or  clams  of  any  species  taken  in  fish  and  game  districts  seven,  eight 
or  nine,  is  guilty  of  a  misdemeanor. 

[Penalty.]  Every  person  violating  any  of  the  provisions  of  this  section 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty- 
five  nor  more  than  five  hundred  dollars  or  by  imprisonment  in  the  county  jail 
in  the  county  in  which  the  conviction  shall  be  had  not  less  than  ten  days  nor 
more  than  six  months  or  by  both  such  fine  and  imprisonment ;  and  all  fines  and 
forfeitures  imposed  or  collected  for  any  violation  of  the  provisions  of  this 
section  must  be  paid  into  the  state  treasury  to  the  credit  of  the  fish  and  game 
preservation  fund. 

History:  Enactment  approved  April  14.  1911.  State,  and  AmdtB.  1911, 
p.  915;  amended  April  22,  1916.  Stats,  and  Amdts.  1916.  p.  112:  amend- 
ment approTed  May  18,  1917,  Stats,  and  Amdts.  1917.  p.  669^  amend- 
ment approved  May  13.  1919.  Stats,  and  Amdts.  1919,  p.  61S. 

§628ff.    SBIPPINa     ABALONI     MEAT     PROHIBITED.      PENALTY. 

[Repealed.  ] 

History:     Enactment  approved   June   16,   1913,   Stats,    and   Amdts. 


§62Sg[2].  SALT-WATEB  PERCH.  MISDEMEANOR.  Every  person 
who,  between  the  first  day  of  May  and  the  fifteenth  day  of  July  of  any  year, 
buys,  sells,  offers  for  sale,  ships  or  offers  or  receives  for  shipment,  any  variety 
of  salt-water  perch  (Embiotocidie),  is  guilty  of  a  misdemeanor. 


§628h.  PLANTINO  FISH  OR  FISH  EQGS  WITHOUT  PERMISSION. 
PENALTY.  Every  person  who  places,  plants,  or  causes  to  be  placed  or 
planted,  in  any  of  the  waters  of  this  state,  any  live  fiab  or  the  eggs  of  any  fish, 
any  shellfish,  crustacean  or  mollusk  (except  oysters),  or  any  other  fresh  or 
salt  water  animal,  whether  taken  without  or  within  the  state  without  first 
having  submitted  the  same  for  inspection  to  and  securing  written  permission 
from  the  board  of  fish  and  game  commissioners,  is  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  of  the  county  in  which  the  conviction  shall  be  had,  not  less  than  fifty  days, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprisonment;  and  all 
fines  and  forfeitures  imposed  or  collected  for  violation  of  the  provisions  of 
this  section  must  be  paid  into  the  state  treasury,  to  the  credit  of  the  fish  and 
game  preservation  fund. 


§  6281.    T7SE  OF  CHINESE  SHRIMP  NETS.     MISDEMEANOR.     Every 

person  who  shall  cast,  extend,  use  or  continue,  or  who  shall  assist  in  casting, 
extending,  using  or  continuing  any  "Chinese  shrimp  or  bag  net,"  or  a  net  of 
similar  character,  for  the  catching  of  any  fish,  shellfish,  shrimp  or  crabs  in  the 
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waters  of  this  state  shall  be  guilty  of  a  misdemeanor ;  provided,  that  it  shall 
be  lawful  to  use  "Chiuese  shrimp  or  bag  nets"  in  the  waters  of  fish  and  game 
oistnct  number  thirteen  for  the  taking  of  shrimp;  and  be  it  provided,  fur- 
ther, that  any  fish,  shellflsb,  or  any  shrimp  unsuitable  for  sale  as  fresh  shrimp, 
shall  be  returned  to  the  water  alive. 


S628J.  PROTECTION  OF  SALT-WATER  EELS.  PENALTY.  Every 
person,  who  in  fish  and  game  district  three,  in  the  state  of  California,  takes, 
catches,  kills  or  has  in  his  possession,  any  salt  water  eel  (Blenniidie),  measur- 
ing less  than  twelve  inches  in  length,  or  who  takes,  catches,  kills  or  has  in  his 
possession  more  than  fifteen  salt  water  eels  (Blenniids),  during  any  one 
calendar  day,  is  guilty  of  a  misdemeanor. 

[Penalty.]  Every  person  found  violating  any  of  the  provisions  of  this  sec- 
tion is  guilty  of  a  misdemeanor  and  must  be  fined  in  a  sum  not  less  than  twenty 
dollars,  nor  more  than  five  hundred  dollars,  or'  [punished]  by  imprisonment  in 
the  county  jail  in  the  county  in  which  the  conviction  shall  be  had,  not  less  than 
ten  days,  nor  more  than  one  hundred  fifty  days,  or  by  both  such  fine  and 
imprisonment ;  and  all  fines  and  forfeitures  imposed  or  collected  for  any  viola- 
tion of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state  treasury, 
to  the  credit  of  the  fish  and  game  preservation  fund. 


§629.  SCREENS  OVER  HILL-RACES,  PIPES,  ETC.  PENALTY  FOR 
REFUSAL  TO  MAINTAIN.  It  shall  be  the  duty  of  the  state  board  of  fish 
and  game  commissioners  to  examine  from  time  to  time  all  mill  races,  irrigat- 
ing ditches,  pipes,  flumes  and  canals  talcing  or  receiving  water  from  any  river, 
creek,  stream  or  lake  in  this  state.  Whenever  in  the  opinion  of  the  state  fish 
and  game  commission  it  shall  be  necessary  to  screen  any  such  mill  race,  irri- 
gating ditch,  pipe,  fiume  or  canal  in  order  to  prevent  fish  from  passing  through 
or  into  such  mill  race,  irrigating  ditch,  pipe,  fiume  or  canal  and  away  from 
any  river,  creek,  stream  or  lake  in  which  fish  have  been  planted  or  may  exist, 
the  state  fish  and  game  commission  shall  order  the  person,  company  or  corpo- 
ration owning,  leasing,  controlling  or  having  in  charge  any  such  mill  race, 
irrigating  ditch,  pipe,  finme  or  canal  to  install  and  maintain  a  screen  on  such 
mill  race,  irrigating  ditch,  pipe,  flume  or  canal.  Said  order  shall  be  in  writ- 
ing and  shall  specify  the  size,  mesh,  material  and  location  of  such  screen  and 
the  time  within  which  said  screen  must  be  installed. 

[Investigatioii  as  to  necessity  of  screens.]  After  making  an  order  to  place 
and  maintain  such  screen,  the  board  of  fish  and  game  commissioners  shall, 
when  requested  by  said  owners,  lessees  or  operators,  or  the  person  in  charge 
of  such  mill  race,  irrigating  ditch,  pipe,  fiume  or  canal,  fix  a  time  and  place  in 
the  county  in  which  the  intake  of  such  mill  race,  irrigating  ditch,  pipe,  flume 
or  canal  is  situated,  for  the  taking  of  evidence  upon  the  question  of  the  neces- 
sity of  placing  and  maintaining  such  screen  and  cause  a  notice  in  writing 
uf  the  time  and  place  of  hearing  to  be  served  upon  such  owner,  lessee  or  oper- 
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ator  or  person  in  charge  of  such  mill  race,  irrigating  ditch,  pipe,  flume  or 
canal,  at  least  ten  days  before  the  date  of  such  hearing.  At  such  time  and 
place  designated  in  said  notice  testimony,  under  oath,  shall  be  taken  on  the 
part  of  the  state  board  of  fish  and  game  commissioners,  and  the  owners,  lessees 
or  operators  or  persons  in  charge  of  such  mill  race,  irrigating  ditch,  pipe, 
flume  or  canal. 

[Time  for  maldnjf  request  for  hearing.]  If  said  request  for  a  hearing  upon 
the  order  herein  specified  is  not  made  within  ten  days  after  the  service  upon 
said  owners,  lessees,  or  operators,  or  the  person  in  charge,  of  said  milt  race, 
irrigating  ditch,  pipe,  flume  or  canal,  such  order  shall  become  final. 

[Order  for  installing  screen.]  If  it  appears  from  the  evidence  upon  such 
hearing  that  fish  exist  or  have  been  planted  in  the  river,  stream,  creek  or  lake 
from  which  said  mill  race,  irrigating  ditch,  pipe,  fiume  or  canal  takes  its  waters, 
said  board  of  fish  and  game  commissioners  shall  make  an  order  in  writing,  and 
cause  the  same  to  be  served  on  such  owner,  lessee,  operator  or  person  in  charge 
of  said  mill  race,  irrigating  ditch,  pipe,  fiume  or  canal ;  said  order  shall  desig- 
nate the  point  on  said  mill  race,  irrigating  ditch,  pipe,  flume  or  canal  at  which 
said  screen  shall  be  located,  and  the  size,  mesh  and  materials  of  said  screen 
and  the  time  within  which  said  screen  must  be  installed.  Said  time  shall  be 
not  less  than  thirty  days,  nor  more  than  six  mouths,  from  the  date  of  service 
of  said  order  upon  said  owner,  lessee,  operator  or  person  in  charge  of  said 
mill  race,  irrigating  ditch,  pipe,  flume  or  canal. 

[Taking  of  evidence.]  The  evidence  in  any  investigation,  inquiry  or  hear- 
ing, provided  by  this  section,  may  be  taken  by  any  of  the  members  of  the  board 
of  fish  and  game  commissioners,  or  such  deputy  fish  and  game  commissioner, 
or  employee,  as  the  board  may  designate  to  take  such  evidence,  and  each  mem- 
ber of  the  board  and  any  of  its  deputies  or  employees  designated  to  take  evi- 
dence at  the  hearing  provided  hereby  shall  have  the  power  to  administer  oaths, 
take  affidavits  and  issue  subpcenas  for  the  attendance  of  witnesses  at  such 
hearings. 

[Witness  fees.]  Each  witness,  legally  subpoenaed,  attending  at  a  hearing, 
shall  receive  for  his  attendance  the  same  fees  and  mileage  allowed  by  law  to 
a  witness  in  civil  eases,  which  amount  shall  be  paid  by  the  party  at  whose 
request  such  witness  is  subpcenaed. 

[Attendance  of  witnesses.]  The  superior  court  in  and  for  the  county,  or 
city  and  county,  in  which  any  inquiry,  investigation,  hearing  or  proceeding 
may  be  held  under  authority  of  this  section  shall  have  the  power  to  compel  the 
attendance  of  witnesses,  the  giving  of  testimony  and  the  production  of  papers, 
as  required  by  any  subpcena  issued  under  authority  of  this  section.  The  com- 
mission, or  representative  of  the  commission,  before  whom  the  testimony  is  to 
be  given  or  produced,  in  case  of  the  refusal  of  any  witness  to  attend  or  testify 
or  produce  any  papers  required  by  such  subpcena,  may  report  to  the  superior 
court  in  and  for  the  county,  or  city  and  county,  in  which  the  proceeding  is 
pending,  by  petition,  setting  forth  that  due  notice  has  been  given  of  the  time 
and  place  of  attendance  of  said  witness,  or  the  production  of  said  papers,  and. 
that  the  witness  has  been  summoned  in  the  manner  prescribed  in  this  act, 
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and  that  the  witness  h^  failed  and  refused  to  attend  or  produce  the  papers 
required  by  the  subpceoa,  before  the  commission  or  its  representative,  in  the 
cause  or  proceeding  named  in  the  notice  and  subpcena,  or  has  refused  to  answer 
questions  propounded  to  him  in  the  course  of  such  proceeding,  and  ask  an 
order  of  said  court,  compelling  the  witness  to  attend  and  testify  or  produce  said 
papers  before  the  commission  or  its  representative.  The  court,  upon  the  peti- 
tion of  the  commission  or  its  representative,  shall  enter  an  order  directing  the 
witness  to  appear  before  the  court,  at  a  time  and  place  to  be  fixed  by  the  court 
in  such  order,  the  time  to  be  not  more  than  ten  days  from  the  date  of  the  order, 
and  there  show  cause  why  he  has  not  attended  and  testified  or  produced  said 
papers  before  the  commission  or  its  representative.  A  copy  of  said  order  shall 
be  served  upon  said  witness.  If  it  shall  appear  to  the  court  that  said  subptpna 
was  regularly  issued  by  the  commission  or  its  representative,  the  court  shall 
thereupon  enter  an  order  that  said  witness  appear  before  the  commission  or  its 
representative  at  the  time  and  place  fixed  in  said  order,  and  testify  or  produce 
the  required  papers,  and  upon  failure  to  obey  said  order,  said  witness  shall  be 
dealt  with  as  for  contempt  of  court. 

'[Deposition  ctf  wibie&ses.]  The  commission  or  its  representative,  or  any 
party,  may,  in  any  investigation  or  hearing  before  the  commission  or  its  repre- 
sentative, cause  the  deposition  of  witnesses  residing  within  or  without  the 
state  to  be  taken  in  the  manner  prescribed  by  law  for  like  depositions  in  civil 
actions  in  the  superior  courts  of  this  state  and  to  that  end  may  compel  the 
.  attendance  of  witnesses  and  the  production  of  documents  and  papers, 

[Penalty,  for  refusing  to  maintain  screen.]  Any  person,  company  or  corpo- 
ration, neglecting  or  refusing  to  put  up  or  maintain  the  screen  ordered  by  the 
state  board  of  fish  and  game  commissioners,  after  the  order  shall  have  become 
final,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  twenty  dollars,  or  [by]  imprisonment  in  the 
county  jail  of  the  county  in  which  the  conviction  shall  be  bad  of  not  less  than 
ten  days,  or  by  both  such  fine  and  imprisonment,  any  fines  collected  over  and 
above  the  costs  of  the  proceedings  to  be  paid  into  the  state  treasury  to  the 
credit  of  the  fish  and  game  preservation  fund;  and  provided,  that  the  continu- 
ance from  day  to  day  of  the  neglect  or  refusal  to  install  and  maintain  such 
screen  after  the  same  is  finally  ordered  shall  constitute  a  separate  offense  for 
each  day. 

History:  Enacted  February  14,  1872,  founded  on  !  3,  Act  Hay  13. 
1864,  Stats.  1854,  p.  G&G.  providing  that  having  game  In  possession  dur- 
ing the  time  that  killing  thereof  1b  prohibited  a  misdemeanor:  repealed 
March  9,  1BS3,  Stats,  and  Amdts.  1883,  p.  S2:  present  section  added 
March  27,  1896,  1b  numbered  i  629.  Stats,  and  Amdts.  1S9G,  p.  259; 
amended  March  18,  1906,  Stats,  and  Amdte.  1905,  p.  1S7;  May  21,  1916, 
Stats,  and  Amdts.  1916,  p.  696;  April  20,  1917,  Stats,  an  if  Amdts.  1917, 
p.  156.     In  efTact  July  27,  1917. 

§  629a.    PROTECTION  OF  FISH  NEAB  FISH-WAT  OR  FISH-SCREEN. 

Every  person  who  takes,  catches,  kills  or  has  in  his  possession  any  fish  taken 
in  any  manner  within  two  hundred  fifty  feet  of  any  fish-way.  or  within  one 
hundred  feet  of  the  upper  side  of  any  fish-screen,  shall  be  guilty  of  a  misde- 
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[Penalty — Disposition  of.]  Every  person  fotmd  guilty  of  violating  any  of 
the  provisions  of  this  section  shall  be  punished  by  a  fine  of  not  less  than  twenty- 
five  dollars  nor  more  than  five  hundred  dollars,  or  imprisonment  in  the  county 
jail  of  the  county  in  which  the  conviction  shall  be  had  not  less  than  ten  days 
nor  more  than  six  months.  All  fines  and  forfeitures  imposed  or  collected  for 
any  violation  of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  fish  and  game  preservation  fund. 

Hlitory:    Enactment  approved  April  S,  1919,  8t»tB.  and  Amdts.  1919, 


§  630.  OONDUCTIHa  FISH  BUSINESS  WXTHOUT  UOENSE.  MISDE- 
MEANOR. Every  person  who  carries  on  the  business  of  purchasing,  selling, 
and  dealing  in  fish  or  in  wild  game  or  wild  animals  by  wholesale  in  this  state, 
except  by  authority  of  a  license,  is  guilty  of  a  misdemeanor. 

History:  Original  section,  prohlblttnc  use  ot  phospbonie,  enacted 
April  1*.  1ST2;  repealed  March  31,  1S97,  Stats-  and  Amdts.  1S9T.  p.  348; 
present  section  enacted  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  902. 
In  effect  Immediate I7.' 

§  630a.  REPORTS  OF  WHOLESALE  FISH-DEALERS.  All  persons,  firms, 
corporations,  wholesale  dealers,  commission  dealers  or  retail  dealers  who  par- 
chase  or  receive  from  fishermen  or  hunters  or  takers  any  fish,  game,  mollusks 
or  crustaceans  for  the  purpose  of  re-selling  or  dealing  with  the  trade;  and  all 
persons,  firms,  corporations,  wholesale  dealers,  commission  dealers  or  retail 
dealers  engaged  in  the  wholesale,  commission  or  retail  business,  who  catch,  take 
or  kill  their  own  fish,  game,  mollusks  or  crustaceans,  shall  render  to  the  fish 
and  game  commission  of  the  State  of  California  on  or  before  the  tenth  day  of 
each  month,  on  blanks  to  be  furnished  by  said  fish  and  game  commission,  a  true 
and  correct  statement  showing  the  amount  of  each  species  of  fish  and  game, 
including  mollusks  and  crustaceans,  stated  separately,  so  purchased  or  taken 
during  the  previous  month,  together  with  the  name  and  address  of  the  person 
or  persons  from  whom  the  said  fish,  game,  mollusks  or  crustaceans  were 
received.  For  the  purpose  of  this  chapter,  a  wholesale  dealer  is  a  person  or 
firm  who  deals  in  fish  or  game  with  the  trade. 

[Penal^ — ^Dispoaition  of  fines.}  Every  person  who  violates  any  of  the  pro- 
visions of  this  section  is  guilty  of  a  misdemeanor ;  and  all  fines  and  forfeitures 
impased  and  collected  for  violation  of  any  of  the  provisions  of  this  section  shall 
be  paid  into  the  state  treasury,  to  the  credit  of  the  fish  and  game  preservation 
fund. 

History:    Enactment  approved  April  14,  1911,  Stats,  and  Amdts.  1911, 
" ,  p.  604.    In 

§  630b.  FAILURE  TO  PRODUCE  REGISTER.  MISDEMEANOR.  Every 
wholesale  dealer  for  profit  in  any  of  the  fish  or  wild  game  or  animals  of  this 
state  who  fails,  refuses,  or  neglects  to  produce  for  inspection  his  register  to 
any  fish  and  game  commissioner  of  this  state,  or  any  duly  appointed,  qualified, 
and  acting  assistant  thereof,  is  guilty  of  a  misdemeanor. 
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§631.  NET,  POUND,  CAGE,  TRAP,  ETC.,  NOT  TO  BE  USED.  Eveiy 
person  who  takes,  kills,  or  destroys  by  use  of  any  net,  pound,  cage,  trap,  set 
line  or  wire,  or  by  the  use  of  any  poisonous  substance,  any  of  the  birds  or  ani- 
mals mentioned  in  this  chapter,  or  who  transports,  buys,  sells,  or  gives  away, 
offers  or  exposes  for  sale,  or  has  in  his  possession,  an^  of  the  said  birds  or 
animals  that  have  been  taken,  killed,  or  captured  by  the  use  of  any  net,  pound, 
cage,  trap,  set  line  or  wire,  or  by  the  use  of  any  poisonous  substance,  whether 
taken  in  the  state  of  California,  or  shipped  into  the  state  from  any  other  state, 
territory  or  foreign  country,  is  guilty  cf  a  misdemeanor;  provided,  that  the 
same  may  be  taken  for  the  purpose  of  propagation,  or  for  scientific  purposes, 
written  permission  having  first  been  obtained  from  the  state  board  of  fish 
commissioners.  Proof  of  possession  of  any  such  birds  or  animals  which  do 
not  show  evidence  of  having  been  taken  by  means  other  than  a  net,  pound, 
cage,  trap,  set  line  or  wire,  or  by  the  use  of  any  poisonous  substance,  is  prima 
facie  evidence  in  any  prosecution  for  violation  of  the  provisions  of  this  section, 
that  the  person  in  whose  possession  such  birds  or  animals  are  found  [taken], 
killed,  or  destroyed  the  same  by  means  of  a  net,  pound,  cage,  trap,  set  line  or 
wire,  or  by  the  use  of  poisonous  substance. 

Hlatory;    Enacted  February  14,  1872;  amended  April  16,  1S80,  Code 

AmdtB.   ISSO   (Pen.   C.  pt.).   P.   42;    March  7,   1881,   Stats,   and   AmdU. 

ISSl,  p.  73;  March  9,  1SS3,  Stats,  and  Amdts.  1SS3,  p.  SI;  March  24,  1SS7, 

Stata.  and  Amdts.  ISST,  p.  237;  March  2T,  1S9&,  SUts.  and  Amdts.  1896, 

p.  2S0;  March  18,  1906,  Stats,  and  Amdts.  1905,  p.  267. 

§  631a.  PENALTY  FOR  VIOLATION.  Every  person  found  guilty  of  a 
violation  of  any  of  the  provisions  of  sections  six  hundred  and  twenty-six,  six 
hundred  and  twenty-six  a,  six  hundred  and  twenty-six  6,  six  hundred  and 
twenty-six  c,  six  hundred  and  twenty-six  d,  six  hundred  and  twenty-six  /,  six 
hundred  and  twenty-six  g,  six  hundred  and  twenty -six  h,  six  hundred  and  twenty- 
six  i,  six  hundred  and  twenty-six  j,  six  hundred  and  twenty-six  k,  six  hundred 
and  twenty-six  in,  sections  six  hundred  and  twenty-seven,  six  hundred  and 
twenty-seven  a,  six  hundred  and  twenty-seven  b,  and  sections  six  hundred  and 
thirty-one,  must  be  fined  in  a  sum  not  less  than  twenty-five  dollars  nor  more 
than  five  hundred  dollars,  or  imprisonment  in  the  county  jail  of  the  county  in 
which  the  conviction  shall  be  had,  not  les^  than  twenty-five  days  nor  more  than 
one  hundred  and  fifty  day.s,  or  by  both  such  fine  and  imprisonment. 


§  631b.  DISPOSITION  OF  MONEY  FROM  FINES.  GAME-PRESERVA- 
TION FUND.  AH  fines  paid  or  collected  for  the  violation  of  any  of  the  pro- 
visions of  sections  six  hundred  and  twenty-six,  six  hundred  and  twenty-six  a,  sia 
hundred  and  twenty-six  6,  six  hundred  and  twenty-six  c,  six  hundred  &ni 
twenty-six  d,  six  hundred  and  twenty-six  e,  six  hundred  and  twenty-six/,  six 
hundred  and  twenty-six  g,  six  hundred  and  twenty  six  h,  six  hundred  and  twenty- 
six  i,  six  hundred  and  twenty-six  j,  six  hundred  and  twenty-six  k,  six  hundred 
and  twenty-six  m,  six  hundred  and  twenty-seven,  six  hundred  and  twenty-seven  a, 
six  hundred  and  twenty-seven  h,  and  six  hundred  and  thirty-one,  of  this  chapter 
must  be  paid  by  the  court  in  which  the  conviction  shall  be  had  into  the  state 
treasury  to  the  credit  of  the  game-prespn^ation  fund,  wbidi  fund  is  hereby  ere- 
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ated,  and  the  mone^  in  said  fund  shall  be  applied  to  the  payment  of  claims 
approved  by  the  game  commiBsioner  or  the  state  board  of  fish  commissioners  for 
the  expense  of  protecting,  restoring  and  introducing  game  into  the  state  and 
to  the  payment  of  the  expenses  incurred  in  the  prosecution  of  offenders  against 
the  provisions  of  the  ab ore-named  sections. 

History;    Enacted  March  2S,  1901,  SUte.  and  AmdU.  1900-1.  pp.  822,  823. 

§631c.  PENALTY  FOE  VIOLATION.  Every  person  found  guilty  of  a 
violation  of  any  of  the  provisions  of  section  six  hundred  and  twenty-six  e  must 
be  fined  in  a  sum  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars 
or  imprisonment  in  the  county  jail  of  the  county  in  which  the  conviction  shall 
be  had,  not  less  than  fifty  days  nor  more  than  one  hundred  and  fifty  daj^,  or 
by  both  such  fine  or  [and]  imprisonment, 

Hfttary:    Enacted  March  IS,  1905.  Stats,  and  Amdts.  190G,  p.  258. 

§ 631d.  UCENSE  TO  RAISE  DOMESTICATED  QAHEBIEDS  OR  MAM- 
HALS,  AS  A  BUSINESS.  1.  Any  person  desiring  to  engage  in  the  business 
of  raising  and  selling  domesticated  game  birds  or  mammals  of  any  species  in 
a  wholly  enclosed  preserve  or  entire  island  of  which  he  is  the  owner  or  lessee, 
may  make  application  in  writing  to  the  state  board  of  fish  and  game  commis- 
sioners for  a  license  so  to  do.  The  said  state  board  of  fish  and  game  com- 
missioners, when  it  shall  appear  *.hat  the  said  application  is  made  in  good  faith, 
shall,  upon  the  payment  of  a  fee  of  two  dollars  and  fifty  cents,  issue  to  such 
applicant  a  breeder's  license  permitting  such  applicant  to  breed  and  raise 
domesticated  game  on  such  preserve  or  entire  island  and  to  sell  the  same  alive 
at  any  time  for  breeding  and  stocking  purposes,  to  kill  and  transport  same  and 
sell  the  carcasses  thereof  for  food,  as  hereinafter  provided.  Such  license  shall 
be  posted  or  displayed  in  a  conspicuous  place  on  such  preserve  or  entire  island 
and  shall  expire  on  the  last  day  of  December  in  each  year  at  midnight. 

2.  [Game  for  sale  tagged.]  No  domesticated  game  killed  as  aforesaid  and 
intended  for  sale  shall  be  shipped,  transported,  sold  or  offered  for  sale  unless 
each  quarter  and  each  loin  of  each  carcass  of  each  deer  and  the  carcass  of  each 
bird  or  small  mammal  shall  have  been  tagged,  under  the  supervision  of  the 
state  board  of  fish  and  game  commissioners,  with  a  tag  or  seal  which  shall  be 
supplied  by  said  commissioners,  and  all  domesticated  game  excepting  deer  sold 
under  the  provisions  of  this  act  must  be  killed  otherwise  than  by  shooting. 
The  quarters  and  loins  of  the  carcasses  of  such  deer,  and  the  careass[e3]  of 
such  small  game  birds  or  mammals  when  tagged  as  aforesaid  may  be  possessed, 
sold  or  offered  for  sale  at  any  time. 

'[Report  of  game  killed.]  Every  regular  assistant  or  person  designated  by 
whom  such  deer  or  small  game  bird  or  mammal  shall  have  been  tagged,  shall 
■within  five  days  thereafter,  make  and  file  with  the  state  board  of  fish  and  game 
commissioners  a  written  report  thereof,  which  shall  contain  a  statement  of  the 
name  of  the  person  by  whom  such  game  was  bred  or  raised  and  killed,  the 
number  of  each  species  so  killed  and  the  name  of  the  person  or  persons  to 
whom  such  game  were  sold  or  to  whom  they  were  transported. 

3.  [Tag  on  package.]  Common  carriers  may  receive  and  transport  at  any 
time  the  carcasses  or  parts  thereof  of  said  domesticated  game  tagged  as  aforc- 
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said,  but  to  every  package  containing  such  carcass  [es]  or  parts  thereof  shall 
be  affixed  a  tag  or  label  upon  which  shall  be  plainly  printed  or  written  the 
name  of  the  person  ta  whom  such  license  was  issued  and  by  whom  such  game 
was  killed,  the  name  or  names  of  the  person  or  persons  to  whom  such  game  is 
to  be  transported,  the  name  of  the  regular  assistant  or  other  person  by  whom 
such  game  was  tagged,  the  nnmber  of  carcasses  or  portions  thereof  contained 
therein  and  that  the  game  was  killed  and  tagged  in  accordance  with  the 
provisions  of  this  section. 

4.  [Lkeme.]  No  person  shall  sell  or  offer  for  sale  any  game  killed  and 
tagged  as  aforesaid,  without  first  obtaining  a  license  so  to  do  from  the  state 
board  of  fish  and  game  conmiissioners,  upon  such  terms  and  conditions  as  the 
said  commissioners  may  prescribe,  and  any  such  license  may  be  revoked  for 
sufficient  cause  at  the  pleasure  of  the  said  commission.  The  said  tags  or  seals 
shall  remain  affixed,  as  aforesaid,  until  the  quarters  or  loins  of  each  deer  or 
the  carcasses  of  such  small  game  birds  or  mammals  shall  have  been  wholly 
consumed  and  the  sale  of  a  quarter  or  loin  or  any  larger  portion  of  such  deer 
or  the  carcass  of  any  such  small  game  bird  or  mammal  which  shall  not  at  the 
time  have  affixed  thereto  the  tag  or  seal  aforesaid,  shall  constitute  a  violation 
of  this  section; 

{Sale  to  cwtUnatac.']  Provided,  however,  that  the  beeper  of  a  hotel  or  restau- 
rant, boarding  house  or  retail  dealer  in  meat  or  a  club  may  sell  portions  of 
a  quarter  or  loin  of  any  such  deer,  or  the  carcass  of  any  such  small  game  bird 
or  mammal,  to  a  patron  or  customer  for  actual  consumption  and  no  license  shall 
be  required  of  such  person  or  club. 

5.  [Annual  report  of  game  killed.]  On  or  before  the  first  day  of  January 
of  each  year  every  person  to  whom  a  license  shall  have  been  issued,  as  afore- 
said, shall  make  a  report  to  the  state  board  of  fish  and  game  commissioners, 
which  said  report  shall  state  the  total  number  of  game  birds  or  mammals  killed, 
sold  or  transported,  as  permitted  by  the  provisions  of  this  section  during  the 
year  preceding.  Such  report  shall  set  forth  the  name  of  the  person  to  whom 
such  game  birds  or  mammals  were  sold  or  transported,  the  name  of  the  regular 
assistant  or  person  designated  in  whose  presence  such  game  birds  or  mammals 
were  tagged  and  shall  also  give  a  complete  list  of  the  game  birds  or  mam- 
mals held  in  his  possession  at  the  time  the  report  is  made.  Such  report  shall 
be  verified  by  the  affidavit  of  the  person  to  whom  such  license  was  issued,  or 
if  the  license  was  issued  to  a  corporation,  then  by  an  officer  thereof. 

6.  [Live  game  m^  be  shipped.]  Any  person  to  whom  such  license  shall 
have  been  issued  may  sell  and  ship  alive  within  the  state  such  game  birds  and 
mammals  and  all  common  carriers  and  transportation  companies  may  receive 
and  carry  within  the  state  such  live  game  birds  and  mammals  upon  such  terms 
and  conditions  as  the  said  commissionerB  may  prescribe. 

7.  [Trapping  game  by  commission.]  For  the  purpose  of  this  act,  it  shall  be 
la^vful  for  the  fish  and  game  commission  to  trap  and  take  alive  any  of  the 
game  birds  or  mammals  and  dispose  of  them  to  any  person  engaged  in  the 
domestication  and  sale  of  such  game  birds  or  mammals  in  this  state  at  a  price 
to  be  fixed  by  the  fish  and  game  commission. 
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8.  [DlspoiiUon  of  moneyg.]  All  moneys  received  from  tfae  sale  of  any  game 
birds  or  mammals,  or  tags  provided  for  Id  this  act  and  all  fines  and  forfeitures 
imposed  and  collected  for  any  violation  of  the  provialoas  of  this  act  shall  be 
paid  into  the  state  treasury  to  the  credit  of  the  fish  and  game  preservation 
fund. 

9.  [Fence  abont  deer  preserve.]  A  preserve  used  for  the  breeding  of  any 
species  of  deer,  pursuant  to  this  section,  shall  be  surrounded  by  a  fence  of  wire 
or  other  material  of  a  pattern  to  be  approved  by  the  state  board  of  fish  and 
game  commissioners  and  of  a  height  of  not  less  than  seven  feet. 

10.  [License  revoked.]  If  any  person  to  whom  such  license  shall  have  been 
issued  shall  be  convicted  of  a  violation  of  any  of  the  fish  and  game  laws  of  the 
state,  the  state  board  of  fish  and  game  commissioners  may  revoke  the  license 
of  such  person  and  thereafter  no  similar  license  shall  be  issued  to  such  person. 

11.  [Fees.]  The  state  board  of  fish  and  game  commissioners  shall  be  enti- 
tled to  receive  and  collect  for  each  tag  or  seal  afSxed  to  the  carcass  of  any 
game  bird  or  mammal,  as  hereinbefore  provided,  the  sum  of  three  cents. 

12.  [Penalty.]  Any  person  who  violates  or  fails  to  perform  any  duty 
imposed  by  any  of  the  provisions  of  this  act  is  guilty  of  a  misdemeanor  and  is 
liable  to  a  penalty  of  one  hundred  dollars  and  to  an  additional  penalty  of 
twenty  dollars  for  each  game  bird  or  mammal,  or  part  of  each  game  bird  or 
mammal  bought,  sold  or  offered  for  sate,  taken,  possessed,  transported  or  has 
in  possession  for  transportation  in  violation  thereof. 

[Laws  not  applicable.]  The  provisions  of  any  law  relating  to  the  protec- 
tion or  possession  o£  game  in  its  wild  state  shall  not  apply  to  game  raised  or 
possessed  under  the  provisions  of  this  act. 

Hlitory:  Enactment  approTed  June  16,  1913,  Stats,  and  Amdts.  1913, 
p.  9S1:  amended  May  28.  1917,  Stats,  and  Amdts.  1917,  p.  1620.  In 
effect  July  27,  1917. 

§631e.  REVOCATION  OP  LICENSES.  Every  person  to  whom  a  hunting, 
angler's,  market  fisherman's,  or  wholesale  dealer's  license  has  been  issued, 
upon  the  third  conviction  for  a  violation  of  any  of  the  laws  enacted  for  the 
protection  of  fish  or  game  shall,  in  addition  to  the  penalty  prescribed  therefor, 
surrender  his  license  to  the  judge  or  justice  of  the  peace  before  whom  such 
conviction  is  had ;  and  such  judge  or  justice  of  the  peace  shall  revoke  the  hunt- 
ing license  of  any  person  convicted  of  violating  any  law  enacted  for  the  pro- 
tection of  game,  or  the  angler's  license  of  any  person  convicted  of  violating 
any  law  enacted  for  the  protection  of  game  fish,  or  the  market  fisherman's 
license  of  any  person  convicted  for  violating  any  law  enacted  for  the  protec- 
tion of  fish,  or  the  wholesale  dealer's  license  of  any  person  convicted  for  violat- 
ing any  law  enacted  for  the  protection  of  fish  or  game,  and  no  new  license  shall 
be  issued  to  such  person  for  the  remainder  of  the  year  for  which  it  was  issued. 
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§  632.  PROTECTION  OF  TROUT.  MISDEMEANOR.  Every  person  who 
ill  fish  and  game  districts  one,  one  b,  one  c,  one  d,  one  e,  one  /,  one  g,  one  h,  one  i, 
one  J,  one  k,  one  I,  one  m,  twelve  a  and  twelve  6  between  November  first  and 
March  thirty-first  of  the  following  year,  both  dates  inclusive,  takes,  catches,  kills 
or  has  in  his  possession  any  variety  of  trout  is  guilty  of  a  misdemeanor. 

Every  person  who  in  fish  and  game  districts  one  and  one-half,  one  a,  five,  six, 
seven,  seven  a,  eight  and  nine,  between  January  first  and  March  thirty-tlrst  of 
the  same  year,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  his  possession 
any  variety  of  trout  is  guilty  of  a  misdemeanor. 

Every  person  who  in  fish  and  game  districts  two,  two  a,  ten  and  ten  a  between 
March  first  and  March  thirty-first  of  the  same  year,  both  dates  inclusive,  or  who 
between  November  first  and  December  fourteenth  of  the  same  year,  both  dates 
inclusive,  takes,  catches,  kills  or  has  in  his  possession  more  than  one  trout  during 
one  calendar  day  is  guilty  of  a  misdemeanor. 

Every  person  who  in  fish  and  game  districts  three,  three  o,  three  ft,  three  c, 
three  d,  three  e,  eleven,  twelve,  thirteen,  fifteen,  sixteen,  seventeen,  eighteen, 
nineteen,  between  the  first  day  of  November  and  the  thirty-first  day  of  March  of 
the  year  following,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  his  posses- 
sion any  variety  of  trout  is  guilty  of  a  misdemeanor;  provided,  that  in  tide  water 
in  fish  and  game  district  three,  five  trout  per  day,  regardless  of  weight,  can  be 
taken  and  possessed  in  fish  and  game  district  three,  between  December  fifteenth 
and  the  last  day  of  February  of  the  year  following,  both  dates  inclusive. 

Every  person  who  in  fish  and  game  districts  four,  four  a,  four  ft,  four  c,  four  d, 
four  e,  four  and  one-half  and  twenty-one,  between  December  first  and  April  thir- 
tieth of  the  year  following,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  hia 
possession  any  variety  of  trout  is  guilty  of  a  misdemeanor. 

Every  person  who  in  fish  and  game  districts  twenty-three,  twenty-tour  and 
twenty-five  between  the  first  day  of  November  and  the  twenty-ninth  day  of  May 
of  the  following  year,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  his  pos- 
session any  variety  of  trout  or  white  fi.sh  is  guilty  of  a  misdemeanor ;  provided, 
that  nothing  in  this  section  shall  prohibit  the  taking  of  trout  between  May  first 
and  October  thirty-first  of  the  same  year,  both  dates  inclusive,  in  any  lake 
exceeding  twenty-five  square  miles  in  area  within  the  boundaries  of  fish  and 
game  district  twenty-five,  or  shall  prohibit  the  possession  within  the  boundaries 
of  fish  and  game  district  twenty-five  of  such  trout  so  taken. 

Every  person  who  in  fish  and  game  districts  twenty-three  and  twenty-four 
between  the  first  day  of  November  and  the  thirty-first  day  of  July  of  the  year 
following,  both  dates  inclusive,  takes,  catches,  or  kills  any  trout  or  white  fi^h  in 
any  stream  flowing  into  any  lake  within  two  miles  extending  from  its  month 
towards  its  source,  or  has  in  his  possession  any  trout  or  white  fiish  so  taken  in 
such  streams  is  guilty  of  a  misdemeanor. 

Every  person  who  between  the  first  day  of  November  and  the  thirty-first  day 
of  July  of  the  year  following,  both  dates  inclusive,  takes,  catches  or  kills  any 
trout  in  any  lake  within  three  hundred  feet  of  the  mouth  of  any  stream  flowing 
into  such  lake,  or  who  has. in  his  possession  trout  so  taken,  is  guilty  of  a  misde- 
meanor. 
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[Ziimit.]  Every  person  who  at  any  time  takes,  catches  or  kills  any  trout 
except  with  hook  and  line,  said  hook  and  line  to  be  used  in  the  manner  commonly 
known  aa  angling,  is  guilty  of  a  misdemeanor;  provided,  that  in  fish  and  game 
districts  two,  two  a  and  ten  not  more  than  one  trout  may  be  taken,  caught  or 
killed  by  spear  during  any  one  calendar  day  during  the  entire  year,  except 
during  the  months  of  February  and  March. 

Every  person  who  in  any  fish  and  game  district  takes,  catches,  kills  or  has  in 
his  possession  during  one  calendar  day  more  than  fifty  trout  or  more  than  ten 
pounds  of  trout  and  one  trout  is  guilty  of  a  misdemeanor;  provided,  that  it  shall 
be  lawful  to  take,  catch,  kill  or  have  in  possession  in  fish  and  game  districts  one 
and  one-half,  one  a,  five,  six,  seven,  seven  a,  eight  and  nine  not  more  than  five 
trout  regardless  of  weight  during  any  one  calendar  day  between  November 
first  and  December  thirty-first  of  the  same  year,  both  dates  inclusive ;  provided, 
further,  that  it  shall  be  lawful  to  take,  catch,  kill  or  have  in  possession  not  more 
than  five  trout  regardless  of  weight,  during  any  one  calendar  day,  between  De- 
cember fifteenth  and  the  last  day  of  February  of  the  following  year,  both  dates 
inclusive,  in  fiish  and  game  districts  two,  two  a,  and  ten;  provided,  further,  that 
it  shall  be  lawful  to  take,  catch,  kill  or  have  in  possession  any  number  of  Dolly 
Varden  trout  (Salvelinua  nalma  or  Salvelinus  parkei)  when  such  trout  are 
taken  in  the  open  season  for  other  trout  in  the  same  district. 

[Steelhead  and  Dolly  Varden  troat.]  Nothing  in  this  section  shall  prohibit 
the  possession  and  sale  of  steelhead  and  Dolly  Varden  trout  from  without  the 
state  nor  the  taking  of  any  number  of  steelhead  trout  in  fish  and  game  districts 
five,  six,  seven  a  at  such  times  and  in  such  nets  as  is  provided  for  the  taking  of 
salmon  in  those  districts;  nor  the  sale  of  such  trout  within  the  state  when  the 
same  shall  be  inspected  and  tagged  according  to  regulations  to  be  prescribed  by 
the  fish  and  game  commission.  The  cost  of  such  inspection  and  ta^ng  must 
be  paid  by  the  person  or  persons  submitting  such  steelhead  trout  or  Dolly  Varden 
trout  for  such  inspection  and  tagging. 

[Domesticated  trout.]  Nothing  in  this  section  shall  apply  to  trout  raised 
under  the  provisions  of  the  act  authorizing  and  regulating  the  raising  and 
selling  of  domesticated  trout. 

[Scientlflc  ptlipoees.]  Nothing  in  this  section  shall  prohibit  the  fish  and 
game  commission  of  this  state,  or  persons  authorized  by  them,  from  taking  at 
all  times  such  trout  as  they  deem  necessary  for  the  purposes  of  propagation, 
or  for  scientific  purposes. 

[Penalty.]  Every  person  found  guilty  of  a  violation  of  any  of  the  provi- 
sions of  this  section  shall  be  punishable  by  a  fine  of  not  less  than  twenty-five 
dollars,  or  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  of  the  county  in  which  the  conviction  shall  be  had  not  less  than  ten  or 
more  than  one  hundred  fifty  days,  or  by  both  such  fine  and  imprisonment. 
All  fines  and  forfeitures  imposed  and  collected  for  any  violation  of  any  of  the 
provisions  of  this  section  shall  he  paid  into  the  state  treasury  to  the  credit  of 
the  fish  and  game  preservation  fund. 
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[Bfipealing  clktue.]  All  acts  or  parts  of  acts  inconsistent  herewith  are 
hereby  repealed. 

History:  Enacted  February  ^*.  1872;  amended  March  IS,  1874,  Code 
Amdts.  1ST3-4,  p.  465:  March  31,  1876,  State,  and  AmdtB.  1S7B-G,  p.  114; 
March  9,  1883.  Stats,  and  Amdts.  1883,  p.  81;  Marcti  27,  1S95,  Stats. 
and  Amdta.  189B,  p.  260;  February  26,  1897,  Stats,  and  Aradta,  1897, 
p.  20;  February  27,  1901,  Stata.  and  Aradta.  1900-1,  p.  B5;  February  12, 
1903,  Stata.  and  Amdts.  1903,  p.  24;  March  IS,  1906,  State,  and  Amdta. 

1906,  p.  188;  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  302,  Kerr's 
Stats,  and  Amdts.  1900-7,  p.  63S;  April  1,  1911,  Stats,  and  Amdts.  1911, 
p.  563;  June  IS,  1913,  Stats,  and  Amdts.  1913,  p.  1004;  May  21,  1915. 
Stats,  and  Amdta.  1915.  p.  716;  May  2B.  1917,  Stata. 'and  Amdts.  1917, 
p.  1247;  amendment  approved  May  13,  1919,  Stats,  and  Amdts.  1919, 
p.  891. 

1.  PrDpaKa-tfaB  af  troBt  for  doiimi'tle  of  trout  for  domcBttc  purpose  a  does  not 
PBrrasem. — PmklbltlVB  of,  a>  a  bualneSH,  by  comprise  [arm  labor  or  stock -railing:  within 
tba  above  section  of  the  propasstlon  at  the  meanlns  o(  those  terms  as  used  In  sub- 
trout  for  use  for  domestic  purposes,  does  division  (a)  ol  section  B  of  tha  Workmen's 
not  deprive  a  laborer  engaKed  In  such  a  Compensation,  Insurance  and  Safety  Act  of 
business  of  the  benefits  of  the  Workmen's  1»1T,  which  eicludos  from  the  operation  of 
Compensation  Act  of  IBiT  (i  Uenning'S  the  act  any  employee  enKSKed  In  household 
Oeneral  I^aws,  Id  ed..  p.  — >.  section  8,  sub-  domestic  service,  farm,  dairy,  agricultural, 
division  (a),  of  which  act  excluding  em-  vltlcultural  or  horticultural  labor.  In  stock 
ployers  engaKed  In  "farm,  dairy,  agrlcul'  or  poultry  ralslnB. — Krobitisch  v.  Indus- 
tural,  vltlcultural,  or  horticultural  labor.  In  trial  Accident  Comm.,  181  Cal.  641,  18G  Pac 
stock   or  poultry  raising.     Tha  propaKatlon  39B. 

§6321/3,     PEOTECTION  OP  STEELHEAD  TROUT.     [Repealed.] 

History:    EMactment  approved  March  15.  1907,  Stats,  and  Amdts. 

1907,  p.  303,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  636;  amended  March 
20,  1909,  Stata.  and  Amdta.  1909,  p.  620;  March  8,  1911,  StaU.  and 
Amdts.  1911,  p.  314;  June  16,  1913,  SUts.  and  Amdts.  1913,  p.  1006; 
repealed  May  21,  1S15,  Stats,  and  AmdU.  1915,  p.  717.  In  effect 
August  8,  1915. 

§632a.    SHIPMENT  OF  TROUT.      FINE.      DISPOSITION  OF  FINES. 

Every  railroad  company,  steamsbip  company,  express  company,  transportation 

company,  transfer  company,  and  every  other  person  who  ships,  or  receives  for 

shipment,  or  transportation,  from  any  one  person,  during  any  one  calendar 

day,  more  than  fifty  trout,  or  trout,  excepting  steelhead  trout,  the  total  weight 

of  which  exceeds  twenty-five  pounds,  or  who  transports  any  trout,  in  any 

quantity,  unless  such  trout  are  at  all  times  in  open  view,  and  labeled  with  the 

name  and  residence  of  the  person  by  whom  they  are  shipped,  is  guilty  of  a 

misdemeanor,  and  is  punishable  by  a  fine  of  not  less  than  twenty  dollars,  or  by 

imprisonment  in  the  county  jail  in  the  county  in  which  the  conviction  is  had, 

not  less  than  ten  days,  or  by  both  such 'fine  and  imprisonment;  and  all  fines 

imposed  and  collected  for  any  violation  of  any  of  the  provisions  of  this  section 

shall  be  paid  into  the  state  treasury  to  the  credit  of  the  "fish-eommission  fund." 

History:    Enacted  March  27,  1895,  Stats,  and  Amdts.  1896,  p.  260; 

repealed  March  31,  1897,  State,  and  Amdts.  1S97,  p.  34S;  the  present 

section  added  and  numbered  1  632a,  March  18,  1905,  Stats,  and  Amdts. 

1906,  p.  188. 

§632b.  ONLY  HOOK  AND  LINE  TO  BE  USED  WHERE  UNITED 
STATES  EATCHEBT  LOCATED,     [Repealed.] 
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§632b[2].  SACRAMENTO  PERCH.  Ever;  person  who,  at  an;  time,  prior 
to  the  iirat  day  of  January  one  thousand  nine  hundred  and  eleven,  buys,  Bells, 
offers  for  sale,  takes,  catches,  kills,  or  has  in  bis  possession,  any  Sacramento 
perch,  is  guilty  of  a  misdemeanor  and  is  punishable  by  a  fine  of  not  less  than 
twenty  dollars  [n]or  more  than  five  hundred  dollars,  or  by  imprisonment  in 
the  county  jail  in  the  county  in  which  the  conviction  is  had,  not  less  than 
twenty  days  [n]or  more  than  one  hundred  and  fifty  days,  or  be  punished  by 
both  such  fine  and  imprisonment,  and  all  fines  collected  for  any  violation  of 
the  provisions  of  this  section  must  be  paid  into  the  state  treasury  to  the  credit 
of  the  "fish -com mission  fund." 

History:  Enacted  March  IE,  1907,  Stats,  and  Amdts.  1907,  p.  304, 
Kerr's  Stats,  and  Amdta.  1906-7,  p.  537  as  i  532b.  In  effect  immedlatelr- 
Repealing  clause,  S  634,  post. 

As  to  protection  of  Sacramento  perch,  see,  ante,  S  638b. 

§632b[3].    FISHINO  WITH  SALUON,  ETC.,  ROE-BAIT,  PROHIBITED. 

[Repealed.] 


§632b[4].  FISHINO  THBOUOH  ICE,  ETC.  BOSDEHEANOR.  Every 
person  who  at  any  time  fishes  through  the  iee  formed  on  any  of  the  waters  of 
this  state,  or  who  attempts,  in  any  manner  to  take,  catch,  or  kill  any  fish 
inhabiting  the  waters  beneath  such  ice,  is  guilty  of  a  misdemeanor. 

History:   Enacted  February  23,  1911,  Stats,  and  Amdta.  1911,  p.  74. 

§  632c.  SALE  OF  TROUT  A  MISDEMEANOR.  Every  person  who  buys, 
sells,  offers  or  exposes  for  sale,  barter  or  trade,  any  species  of  trout,  except 
domestically  reared  trout,  in  the  State  of  California,  is  guilty  of  a  misde- 
meanor. Every  person  violating  any  of  the  provisions  of  this  section  is  pun- 
ishable by  a  fine  of  not  less  than  twenty  dollars,  nor  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  of  the  county  in  which  the  con- 
viction shall  be  had  for  not  less  than  ten  days,  nor  more  than  one  hundred 
fifty  days,  or  by  both  such  fine  and  imprisonment. 

[Disposition  <tf  moneys.]  All  fines  and  forfeitures  imposed  and  collected  for 
violation  of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  fish  and  game  preservation  fund. 

[In  effect,  when.]     The  provisions  of  this  section  shall  not  take  effect  imtil 
the  thirty-first  day  of  October,  one  thousand  nine  hundred  seventeen. 
History:   Enactment  approved  April  IT,  1917,  SUta.  and  Amdts.  1917, 
p.  140.     fn  effect  October  31.  1917. 

g  633.  PROTECTION  OF  GOLDEN  TROUT.  MISDEMEANOR.  Ever? 
person  who,  at  any  time  between  the  first  day  of  October  and  the  thirtieth  day 
of  June  of  the  succeeding  year,  takes,  catches,  kills,  destroys  or  has  in  his 
possession,  any  variety  of  golden  trout;  or  who,  at  any  time,  takes,  catches, 
kills,  or  destroys,  any  variety  of  golden  trout,  other  than  with  hook  and  line; 
or  who,  at  any  time,  takes,  catches,  kills,  or  destroys,  or  has  in  his  possession, 
during  one  calendar  day,  more  than  twenty  golden  trout  or  has  in  his  posses- 
sion any  variety  of  golden  trout  of  less  than  five  inches  in  length,  is  guilty  of 
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a  misdemeanor.  Every  person  found  guilty  of  auy  violation  of  any  of  the 
provisions  of  this  section  must  be  fined  in  a  sum  not  less  than  twenty  dollars 
or  be  imprisoned  in  the  county  jail,  in  the  county  in  which  the  conviction  shall 
be  had,  not  less  than  ten  days,  or  be  punished  by  both  such  fine  and  imprison- 
ment, and  all  fines  collected  for  any  violation  of  any  of  the  provisions  of  this 
section  must  be  paid  into  the  state  treasury  to  the  credit  of  the  fish  commission 
fund.  Nothing  in  this  section  shall  prohibit  the  fish  commission  of  this  state 
from  taking  at  all  times  such  golden  trout  as  they  deem  necessary  for  the 
purpose  of  propagation  or  for  scientific  purposes. 

History:  Original  section,  relating  to  taking  trout  by  nets,  etc.,  pro- 
biblted.  enacted  February  14,  1S72:  amended  March  30,  1878,  Code 
AmdU.  1ST7-8,  p.  120;  March  IT,  isai.  Stats,  and  Arndta.  1891,  p.  110; 
Marcb  27,  1895,  Stats,  and  AmdtB.  1895,  p.  261;  repealed  March  31,  1897, . 
Stats,  and  Arndta.  1897,  p.  348;  present  aectloa  enacted  March  13,  1909, 
Stats,  and  Amdts.  1909,  p.  330;  amended  April  10,  1916,  State  and 
Amdts.  1915.  p.  66;  May  18,  1917,  Stats,  and  Arndta.  1917,  p.  665.  In 
effect  July  27,  1917. 

§  634.  PROTECTION  OF  SALMON,  ETC.  SALMON  DEFINED.  PEN- 
ALTY. 1.  Every  person  who  shall  cast,  extend  or  draw,  or  assist  in  casting, 
extending  or  drawing,  any  net  or  seine  for  the  purpose  of  taking  or  catching 
any  salmon  at  any  time  during  the  closed  seasons,  as  provided  in  this  act,  or 
at  any  time  between  sunrise  of  Saturday  and  sunset  of  the  following  Sunday, 
is  guilty  of  a  misdemeanor. 

2.  [In  districts  one,  two,  tbroe  and  four.]  £very  person  who,  in  fish  and 
game  district  number  one,  except  with  spear  or  hook  and  line,  said  book  and 
line  to  be  used  in  the  manner  commonly  known  as  angling,  takes,  catches  or 
kills  any  salmon,  or  who  at  any  time  takes,  catches  or  kills  more  than  three 
salmon  during  any  one  calendar  day  is  guilty  of  a  misdemeanor.  Every  per- 
son who,  in  fish  and  game  district  number  two,  except  with  spear  or  hook  and 
line,  said  hook  and  line  to  be  used  in  the  manner  commonly  known  as  angling, 
takes,  catches  or  kills  any  salmon,  or  who  at  any  time  takes,  catches  or  kills 
more  than  one  salmon  during  any  one  calendar  day,  is  guilty  of  a  misdemeanor. 

Every  person  who,  in  fish  and  game  districts  numbers  three  and  four,  except 
with  hook  and  line,  said  hook  and  line  to  be  used  in  the  maner  commonly 
known  as  angling,  takes,  catches  or  kills  any  salmon  is  guilty  of  a  misdemeanor. 
Every  person  who,  in  fish  and  game  districts  one,  two,  three  and  four,  between 
the  first  day  of  June  and  the  thirty-first  day  of  July  of  the  same  year,  both 
dates  inclusive,  or  between  the  twenty-fifth  day  of  September  and  the  four- 
teenth day  of  November  of  the  same  year,  both  dates  inclusive,  takes,  catches 
or  kills  or  has  in  his  possession  more  than  three  fresh  salmon  during  any  one 
calendar  day.  or  who  buys,  sells,  offers  for  sale  or  exposes  for  sale  any  fresh 
salmon,  is  guilty  of  a  misdemeanor;  provided,  that  nothing  in  this  act  shall 
prohibit  the  possession  or  sale  at  any  time  of  any  salmon  from  without  the 
state,  or  the  possession  or  sale  at  any  time  of  any  salmon  lawfully  taken  in  any 
fish  and  game  district,  other  than  fish  and  game  districts  one,  two,  three  and 
four,  when  such  salmon  are  inspected  and  tagged  according  to  regulations  to 
be  prescribed  by  the  fish  and  game  commission.  The  cost  of  such  inspection 
and  tagging  must  be  paid  by  the  person  or  persona  submitting  such  salmon 
for  said  inspection  and  tagging. 


Digitized  by  Google 


•  a«  PROTECTION  OF  SALMON— ^Iir  VAIUOVS  DlflTRICTS.  [Ft.  I. 

3.  [In  district  ilve.]  Every  person  who,  in  fish  and  game  district  five, 
between  the  first  day  of  December  and  the  thirty-first  day  of  August  of  the 
year  following,  both  dates  inclusive,  takes,  catches  or  kills  any  salmon,  except 
with  spear  or  hook  and  Ime,  said  hook  and  line  to  be  used  in  the  manner  com- 
monly known  as  "angling,"  or  takes,  catches,  kills  or  has  in  his  possession 

.  more  than  three  fresh  salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or 
exposes  for  sale  any  fresh  salmon,  or  who,  at  any  time,  takes,  catches  or  kills 
any  salmon  with  any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely 
together  and  measured  inside  the  knots,  less  than  five  and  one-half  inches  in 
length,  is  guilty  of  a  misdemeanor. 

4.  [In  district  six.]  Every  person  who,  in  fish  and  game  district  six, 
between  the  first  day  of  December  and  the  fourteenth  day  of  April  of  the  year 
following,  both  dates  inclusive,  or  between  the  first  day  of  June  and  the  thir- 
tieth day  of  June  of  the  same  year,  both  dates  inclusive,  or  between  the  sixth 
day  of  September  and  the  nineteenth  day  of  September  of  the  same  year,  both 
dates  inclusive,  except  with  spear  or  hook  and  line,  said  hook  and  line  to  be 
nsed  in  the  manner  commonly  known  as  "angling,"  takes,  catches  or  kills  any 
salmon,  or  takes,  catches  or  kills  or  has  in  his  possession  more  than  three  fresh 
salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or  exposes  for  sale  any 
fresh  salmon,  or  who,  at  any  time,  takes,  catches  or  kills  any  salmon  with 
any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely  together  and  . 
measured  inside  the  knots,  less  than  six  and  one-half  inches  in  length,  or  who 
uses  any  net  for  the  purpose  of  catching  salmon  in  the  daytime  between  the 
hours  of  six  a.m.  and  eight  p.m.  between  the  first  day  of  August  and  the  fifth 
day  of  September  of  the  same  year,  both  dates  inclusive,  is  guilty  of  a  misde- 
meanor. 

5.  [In  district  seven.]  Every  person  who,  in  fish  and  game  district  seven, 
between  the  first  day  of  December  and  the  thirty-first  day  of  July  of  the  year 
following,  both  dates  inclusive,  except  with  spear  or  hook  and  line,  said  hook 
and  line  to  be  used  in  the  manner  commonly  known  as  "angling,"  takes, 
catches  or  kills  any  salmon,  or  takes,  catches,  kills  or  has  in  possession  more 
than  three  fresh  salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or 
exposes  for  sale  any  fresh  salmon,  or  who  at  any  time  takes,  catches,  or  kills 
any  salmon  with  any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely 
together  and  measured  inside  the  knots,  less  than  six  and  one-half  inches  in 
length,  is  guilty  of  a  misdemeanor. 

6.  [In  district  seven  a.]  Every  person  who,  in  fish  and  game  district  seven  a, 
between  the  eighth  day  of  December  and  the  seventh  day  of  October  of  the 
year  following,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  possession 
more  than  three  fresh  salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or 
exposes  for  sale  any  fresh  salmon,  or  who  at  any  time  takes,  catches  or  kills 
any  salmon  with  any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely 
together  and  measured  inside  the  knots,  less  than  six  and  one-half  inches  in 
length,  is  guilty  of  a  misdemeanor. 

7.  [In  districts  eight  and  nine.]  Every  person  who,  in  fish  and  game  dis- 
tricts eight  and  nine,  between  the  first  day  of  December  and  the  thirtieth  day 
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of  September  of  the  year  following,  both  dates  inclusive,  except  with  apear  or 
hook  and  line,  said  hook  and  line  to  be  used  in  the  manner  commonly  known 
as  "angling,"  takes,  catches  or  kills  any  salmon,  or  takes,  catches,  kills  or  has 
in  possession  more  than  three  fresh  salmon  in  any  one  calendar  day,  or  buys, 
sells,  offers  or  exposes  for  sale  any  fresh  salmon,  or  who,  at  any  time,  takes, 
catches,  or  kills  any  salmon  with  any  net  any  of  the.meshes  of  which  are,  when 
drawn  closely  together  and  measured  inside  the  knots,  less  than  six  and  one- 
half  inches  in  length,  is  guilty  of  a  misdemeanor. 

8.  [In  districts  eleven,  twelve,  twelve  b  and  thirteen.]  Every  person  who, 
in  fish  and  game  districts  eleven,  twelve,  twelve  b  and  thirteen,  between  the  first 
day  of  June  and  the  thirty-first  day  of  July  of  the  same  year,  both  dates  inclu- 
sive, or,  between  the  twenty-fifth  day  of  September  and  the  fourteenth  day  of 
November  of  the  same  year,  both  dates  inclusive,  except  with  spear  or  hook  and 
line,  said  hook  and  line  to  be  used  in  the  manner  commonly  known  as  "angling," 
takes,  catches  or  kills  any  salmon,  or  takes,  catches,  kills  or  has  in  his  possession 
more  than  three  fresh  salmon  in  one  calendar  day,  or  buys,  sells,  offers  or 
exposes  for  sale  any  fresh  salmon,  or  who,  at  any  time,  takes,  catches  or  kills  any 
salmon  with  any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely  together 
and  measured  inside  the  knots,  less  than  five  and  one-half  inches  in  length,  is 
guilty  of  a  misdemeanor.  Every  person  who,  in  fish  and  game  district  ten  a, 
between  the  first  day  of  December  and  the  thirtieth  day  of  September  of  the  year 
following,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  possession  more 
than  three  fresh  salmon  in  any  one  calendar  day,  or  who  at  any  time  takes, 
catches  or  kills  any  salmon  with  any  net,  any  of  the  meshes  of  which  are  less 
than  six  and  one-half  inches  in  length,  is  guilty  of  a  misdemeanor. 

9.  [In  district  twelve  a.]  Every  person  who,  in  fish  and  game  district 
twelve  a,  between  the  fifteenth  day  of  May  and  the  thirty-first  day  of  December 
of  the  same  year,  both  dates  inclusive,  takes,  catches  or  kills  any  salmon,  except 
with  spear  or  hook  and  line,  said  hook  and  line  to  be  used  in  the  manner  com- 
monly known  as  "angling,"  or  takes,  catches,  kills  or  has  in  his  possession  more 
than  three  fresh  salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or  exposes 
for  sale  any  fresh  salmon,  or  who,  at  any  time,  takes,  catches  or  kills  any  salmon 
with  any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely  together  and 
measured  inside  the  knots,  less  than  five  and  one-half  inches  in  length  is  guilty 
of  a  misdemeanor. 

10.  [In  district  fifteen.]  Every  person  who,  in  fish  and  game  district  fifteen, 
from  the  first  day  of  September  to  the  fourteenth  day  of  April  of  the  year 
following,  both  dates  inclusive,  takes,  catches  or  kills  any  salmon,  or  who,  at 
any  time  takes,  catches  or  kills  any  salmon  in  any  net  is  guilty  of  a  misde- 
meanor. 

11.  [In  districts  ten,  sixteen,  seventeen,  eighteen  utd  nineteen.]  Every  per- 
son who,  in  fish  and  game  districts  ten,  sixteen,  seventeen,  eighteen  and  nine- 
teen, between  the  twenty-fifth  day  of  September  and  the  fourteenth  day  of 
November  of  the  same  year,  both  dates  inclusive,  has  in  his  possession  more 
than  three  fresh  salmon  in  any  one  calendar  day,  or  who,  at  any  time,  takes, 
catches  or  kills  any  salmon  with  any  net.  any  of  the  meshea  of  which  are,  when 
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drawn  closely  together  and  measured  inside  the  knots,  leas  than  five  and  one- 
half  inches  in  length,  la  guilty  of  a  misdemeanor. 

12.  [Salmon  defined.]  For  the  purpose  of  this  act  and  all  acts  relating 
thereto,  only  such  fish  as  belong  to  the  genus  Oncorhynchus  shall  be  considered 
salmon. 

13.  [For  propagstioa.]  Nothing  in  this  act  shall  prevent  the  fish  and  game 
commission  of  this  state,  or  persons  authorized  by  them,  from  taking,  at  all 
times,  and  in  any  manner,  such  salmon  as  they  may  deem  necessary  for  the 
purpose  of  propagation,  or  for  scientific  purposes, 

14.  [Penalty.]  Any  violation  of  any  of  the  provisions  of  this  act  shall  be 
punishable  by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  of  the  county  in  which 
the  conviction  shall  be  had  of  not  less  than  fifty  days,  nor  more  than  six 
months,  or  by  both  such  fine  and  imprisonment,  and  all  fines  and  forfeitures 
imposed  and  collected  for  violation  of  the  provisions  of  this  act  shall  be  paid 
into  the  state  treasury,  to  the  credit  of  the  fish  and  game  preservation  fund. 

History:  Enacted  February  14.  1ST2;  amended  March  30.  1874,  Code 
Amdts.  1S73-4,  p.  495;  April  1,  1ST6.  Code  Arndts.  1ST5-S,  v.  114;  March 
30.  1S7S.  Code  Amdta.  ISTT-S,  p.  120:  March  2,  ISgl,  SUCs.  and  Amdts. 
ISSl.  p.  13;  March  9.  1883,  Stats,  and  AmdtH.  1SS3,  p.  SI;  March  2,  ISSS, 
SUtB.  and  AmdtH.  18gg,  p.  199;  March  2B.  1897,  Stats,  and  Amdts.  1897, 
p.  20;  March  15,  1907.  Stats,  and  Amdts.  1907.  p.  304.  Kerr'e  State,  and 
Amdts.  1906-7,  p.  53T;  March  20,  1909,  Stats,  and  Amdta.  1909.  p.  G31; 
April  1,  1911,  Stats,  and  Amdta.  1911,  p.  G63;  June  16,  1913,  Stats,  and 
Amdts.  1913,  p.  990:  May  21,  19IB,  SUts.  and  Amdts.  191G,  p.  717; 
amendment  approved  May  28,  1917,  Stats,  and  Amdts.  191T,  p.  1036; 
amendment  approved  May  13,  1919.  Stats,  and  Amdts,  1919,  p.  133. 
SALMON— TAKING  AND  SELLING.  n«h   caught   prior   to   close   season.— People 

1.  Construction  of  secUon-As   applying  to        '■  Haagen,  1S9  Cal.   116.  117,  72  Pae.  SJ6. 

fish  caught  before  close  season.  *■      «■■•» — Bel    River. — Construed    not    to 

2.  Same— As  constitutional.  "P"'  seclLon  S,  act  1869.  Stals.  I8BB,  p.  JS8. 
_     -,              .           .         -     ..         J                        Ki           relating  to  ejcclusiTe  right  and  privilege  of 

3.  Same— As  not  unjust  and  unreasonable.  ^^,^^„g  hauling,  and  landing  aclnes  and 
i,  5.  Same — Eel  River.  nets  on  their  own  water-front  by  ownt-rs  ot 

6.  Same— Fish  caught  out  of  slate.  'and    fronting    on    Kel    River,- Heckman    v. 

7.  Same-Governs  disposition  of  flues.  S"""'   '"   ^al.   !7e,   2S1.   40   Pac.   420. 

8.  Same— Intended  merely  lo  regulate  time        .  ^-     Section   Intended    merely    to    regulate 

and  mode  of  catching  salmon.  "'""   and   mode   o(   catching   salmon,    and 

_    „  ,,  .  ......  nencs    within    times    and    mode    thus    pre- 

9.  Same— Not  to  be  construed  with  section      acribed    owners    of    land    fronting    on    Kel 

^9.  *'"^-  River  may  etlll  eiercUe   right  of  catching 

10.  Same — Not    to    repeal    aection    2,    Act      salmon   whtcli   was   conferred   on    them    by 

1859.  act    of    ISGS.— Heckman    v.    Swett.    107    Cal. 

11.  Same— State   has   authority   to   regulate       2^*.  »■■  «0  Pac.  420. 

fisheries.  «.      Sbik — Fish  eaBKbt  OBtslde  ot  state. — 

Under  statute  making  It  an  olTense  to  catch 

certain  apeciHed   times,  or  to   have  in   pos- 

-.    ~                       ,  ,        ......  session   during   aucli    times   (Ish   caught   In 

13.  Superior  court  has  junsdiction.  „„y    „,    streams    aforesaid,    it    Is    not    an 

I.     C«Batmrtlam  of  spcllos. — As  apDlrlBg  oITense  to  have  In  possession  salmon  caught 

to  Aah  CBDgkt  and  In  possession  of  accused  outside    state. — State    v.    HcQuIre.    21    Ore. 

before    close    season.  —  People    v.    Haagen,  366.  21  L.  R.  A.  4TB.  31  Pac.  t6«. 

13B  Cal.  116,  IIS.  T2  Pac.  8S6.  j_     Sa»e. Goveraa     dlapoalHoB     of    Bbm 

3.     Sane.  —  As   coBitltDtlonal,   subject   ot  collected    under    this    chapter,    rather    than 

act   having    been    sultlclently   expressed    In  aectlon  £36.  It  being  later  statute. — People 

title,— People    v.    Dobbins,    73    Cal.    267,    260,  Y.   Dobbins.  72  Cal.   2S7.  258.  14  Pac.   860. 

14   Pac.   S60,  g.     Saaie.— lB«e»«e«    asenlr    to    rcsvlate 

3.     9amc^— Aa    aat    nnjajit    and    nnrrason-  tlaie    and    aiode    of    cateblnv    salmoii,    and 

able   as   depriving   persons   of   property    In  hence    within    times   and    mode    thus    prc- 
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■crlbea    owners    of    land    fronting:    on    Bel  sa  well  »  tfmes  In  which  flsh  inaj' be  Mken. 

River  may   Bttll   exercise    right   o(  catching  and    make   exclualve    grants    of   flaheries    In 

Balmon   which   was   conferred   on   them   by  designated   waten,  so  far   as  same   do  not 

act    of    18B», — Hecltman    v.    Swett,    107    Cal.  Impair     private     rights     already      vested. — 

178,   281,   40  Fac.  420.  Heciiman  v.  Swett,  107  Cal.  ZTS,  280,  40  Pac. 

B.     Samc^-Not  to  ^n^  caB«tni««  witk  Me-  *i'>- 

tl*B   1»,   aate,  bo   as    to   provide   a    limit    to  1&     lBtanutlaB_Ck«rvlMK  tkat  detcad- 

maxlmum  One    or   ImprlBonment    prescribed  mtt  did  wIUbIIt'  aad   BaUwrallr  •^ave"  In 

for  olTense. — People  v.  Haagen,  119  Cal.  HE,  hia    poBsesslon    and    "sell"    certain    Quantity 

IK,  IS  Pac.  SSfl.  of  (resh  aalmon,   etc.,   la   not  defective  for 

10.  9a»e^-Not  ta  reveal  aecttoa  3.  aet  "•"  uaing  words  "had"  and  ■sold,"  not  tend- 
I8M  (Stats.  1869,  p.  298),  relating  to  exolu-  '"K  to  the  prejudice  of  a  substantial  right 
■Ivo  right  and  privilege  of  casting,  hauling.  "I  the  defendant  upon  the  merits.— People 
and  landing  seines  and  nets  on  their  own  '■  Haagen.  189  Cal.  IIS.  110.  7J  Pac.  886. 
water- Iron t,  by  owners  of  lands  fronting  IS.  Saperlat  eoart  kaa  jBriBdlctta>  o( 
on  E:el  River. — Heckman  v.  Swett.  107  CaL  prosecution  under  this  aectlon. — People  t. 
S7S.  SGI,   40  Pac.   4tD.  Haagen.  139  Cal.   116,  lit.  7S   Pao.  836. 

11.  Saaie — Slate  kas  BBtharlty  Ut  re«B-  Aa  to  jBriadletloB  kT  Jnatlee  •!  proarrB. 
late  llBherieB. — State,  by  virtue  of  Its  aov-  tloa  sBder  Oak  laws,  aee,  post,  aectlon  636, 
erelgnty.  baa  authority  to  regulate  Dsherlea  note  paragraph  20. 

within  Ita  borders,  and  may  prescribe  places 

§  63414.  riSHINa  NEAB  SANTA  CATALINA  LIMITED  TO  HOOK  AND 
LINZ,  Every  person  who  tabes,  catches,  or  kills  any  fish  except  with  hook 
and  line  in  the  manner  commonly  known  as  angling  within  three  miles  of  shore 
line  of  Santa  Catalina  island,  ia  guilty  of  a  misdemeanor.  Every  person 
foand  guilty  of  any  of  the  provisions  of  this  section  must  be  fined  not  less  than 
twenty  dollars  nor  more  than  five  hundred  dollars,  or  be  imprisoned  in  the 
county  jail  of  the  county  in  which  the  conviction  shall  be  had,  not  less  than 
ten  days  nor  more  than  one  hundred  and  fifty  days,  or  be  punished  by  both 
such  fine  and  imprisonment;  and  all  fines  or  forfeitures  imposed  and  collected 
for  any  violation  o&  any  of  the  provisions  of  this  section  most  be  paid  into 
the  state  treasury  to  the  credit  of  the  fish  and  game  preservation  fund.  Noth- 
ing in  this  section  prohibits  the  United  States  fish  commission  and  the  fish  and 
game  commission  of  this  state  from  taking  at  all  times  such  fish  and  in  such 
manner  as  they  deem  necessary  for  purposes  of  propagation  or  for  scientific 
purposes. 

History;    Enacted  May  30,  1913,  Stats,  and  Amdu.  1913.  p.  337.    In 
errect  August  10,  1913. 

I,     Saata    CatallKa    lalaad.— Pish  lag   rrg-  %.     Same.  —  laelodrd      wlthla      flafe      and 

alatlDB  embraces  three-mile  limit,  and  It  la  gaaie   district    No.   30,   and    flahlng    within 

a   mlademeanor   to   fish   with   a   net  within  the   three-mile   limit   regulated. — SutCorl   t. 

that    limit. — Suttori    v.    Peckham.    —    Cal.  Peckham,  —  Cal.  App.  — ,  191  Pac.  960. 

App.  — ,   191  Pac.  960.     See  In  re  Uarinco-  See,   also,    post,   section   836,    note    para- 

vlch,  —  Cal.  App.  — .  102  Pac   IBS.  graph   24, 

§63D.  KILLING  riSH  WITH  ZXPL08IVZS.  POLLUTION  OF  WATER. 
PENALTY,  Every  person,  firm,  association,  or  corporation  who  places,  or 
causes  to  be  placed,  in  any  of  the  waters  of  this  state,  dynamite,  gunpowder, 
or  other  explosive  compound  for  the  purpose  of  killing  or  taking  fish,  or  who 
takes,  procures,  kills  or  destroys  any  fish  of  any  kind  by  means  of  explosives, 
or  who  has  in  his  possession  any  fish  thrt  have  been  taken  by  means  of  explo- 
sives or  who  places,  or  causes  to  be  placed,  or  who  discharges  or  deposits,  or 
who  causes  to  be  discharged  or  deposited,  or  suffers  or  permits  to  be  discharged 
or  deposited,  or  to  pass,  or  who  places  where  it  can  pass,  in  or  into  any  of  the 
waters  of  the  state  any  petroleum,  acid,  coal  or  oil  tar,  lamp  black,  analine, 
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asphalt,  bitumen,  or  residuary  product  of  petroleum,  or  carbonaceons  material, 
or  substance,  or  any  refuse,  liquid  or  solid  from  any  oil  refinery,  gas  house, 
tannery,  distillery,  chemical  works,  mill  or  factory  of  any  kind,  or  any  saw- 
dust, shaving,  slabs,  edgings,  or  any  factory  refuse,  or  any  lime,  any  cocculus 
iodicus,  or  any  slag  or  any  other  substance  or  material  deleterious  to  fish  or 
plant  life  is  guilty  of  a  misdemeanor, 

[PenaJty.]  And  is  punishable  by  a  fine  of  not  less  than  two  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  of  the  county  in  which  said  conviction 
shall  be  had,  not  less  than  fifty  days,  nor  more  than  one  hundred  and  fifty  days 
or  by  both  such  fine  and'imprisonment;  and  all  fines  and  forfeitures  imposed 
or  collected  for  any  violation  of  the  provisions  of  this  section  shall  be  paid 
into  the  state  treasury  to  the  credit  of  the  fish  and  game  preservation  fund. 

'[Bepeftlin^  clame.]     Sec.  2.     Section  three  hundred  seventy-four  and  one- 
half  of  the  Penal  Code  of  the  State  of  California  is  hereby  repealed. 
History:    Enacted  February  14,  1S72;  ameDded  April  I,  1S76,  Code 

AmdtB.  1S75-6,  p.  116;  March  4,  1S99,  Stata.  and  Amdts.  1S99,  p.  61; 

March  27,  1S96,  Stats,  and  Amdta.  ISaS,  p.  ZSl;  March  31,  1897,  Stats. 

and  Amdta.  IS97,  p.  349;  Feb.  27,  1901,  St&ta.  and  Amdta.  1900-1,  p.  55; 

February  12,  1903,  Stata.  and  Amdta.  1903,  p.  2S;  May  19,  1915,  Stata. 

and  Amdta.  1915,  p.  698.    In  effBct  August  8,  1915. 
Aa  to  recBlntlon  of  nada  of  taklnx  aal^aa  Ksd  time*  thereof,  lee,  ante,  section  iH 

§636^3.  USE  OF  TWO-HZSH  FISH-NET.  MISDEMEANOR.  Every 
person  who  at  any  time  shall  cast,  extend  or  use  any  two-mesh  or  three-mesh 
net  or  trammel-net  for  the  catching  of  fish,  shrimp  or  shell-fish  in  the  waters 
of  this  state  is  guilty  of  a  misdemeanor ;  and  all  the  fines  imposed  and  collected 
for  any  violation  of  any  of  the  provisions  of  this  section  shall  be  paid  into  the 
state  treasury  to  the  credit  of  the  fish-  and  game-preservation  fund. 

[Repealing  clauBe.]  Sec,  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 


§  636.  BEQULATION  OF  USE  OF  LINES,  NETS  AND  SEINES.  PRO- 
HIBITIONS AND  PENALTY.  Every  person  who  shall  use  or  operate,  or  who 
shall  assist  in  using  or  operating  any  net,  trap,  line  or  other  appliance  for  the 
purpose  of  taking  or  catching  fish,  mollusks  or  crustaceans  in  the  State  of  Cali- 
fornia at  any  time,  or  in  any  manner,  except  as  hereinafter  provided,  is  guilty 
of  a  misdemeanor. 

[Oill-neta.]  It  shall  be  lawful  to  use  drift  gill-nets  in  fish  and  game  districts 
five,  six,  seven,  seven  a,  eight,  nine,  ten,  eleven,  twelve,  twelve  a,  twelve  &,  thir- 
teen, fifteen,  sixteen,  seventeen,  eighteen,  nineteen  and  twenty-two,  and  to  use 
set  gill-nets  in  fish  and  game  districts  seventeen,  eighteen,  nineteen  and  twenty  o; 
provided,  that  in  fish  and  game  districts  eleven,  twelve,  twelve  ft,  twelve  b,  and 
thirteen  the  cork  line  of  any  gill-net  shall  not  be  submerged  more  than  twelve 
feet  below  the  surface  of  the  water,  and  that  the  lines  attaching  the  buoys  or 
floats  to  the  cork  line  of  such  submerged  nets  be  not  more  than  twelve  feet  in 
length  and  that  the  points  of  attachment  of  said  lines  on  the  cork  line  be  not 
more  than  ten  fathoms  apart;  and  provided,  further,  that  in  fish  and  game  dis- 
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tricta  eleven,  twelve,  twelve  a,  twelve  &  and  thirteen  the  meshea  of  the  gill-nets 
Bball  be  approximately  the  aame  size  and  shall  not  vai?  in  length  more  than  one 
inch ;  and  provided,  further,  that  gill-nets  are  not  to  be  used  in  fish  and  game 
districts  twelve  a  or  twelve  b  between  September  twenty-fifth  and  November 
fourteenth  of  any  year,  both  dates  inclusive,  or  between  June  first  and  July 
thirty-first  of  any  year,  both  dates  inclusive;  and  any  gill-net  found  in  any  fish- 
ing boat  in  fish  and  game  district  twelve  a  or  twelve  b  during  said  closed  season 
shall  be  prima  facie  evidence  that  the  owner  of  such  net  was  using  same  in  said 
fiah  and  game  districts;  and  provided,  further,  that  no  gill-nets  are  to  be  used 
or  operated  in  fish  and  game  district  twelve  between  the  first  day  of  March  and 
the  thirty-first  day  of  July  of  any  year,  both  dates  inclusive,  the  meshes  of  which 
measure  between  five  and  five-eighths  inches  and  seven  and  one-half  inches  in 
length.  Any  lines  used  on  gill-nets  which  shall  tend  to  cause  the  webbing  of 
such  gill-nets  to  bag  or  hang  slack  shall  cause  such  net  to  lose  its  identity  as 
a  drift  gill-net  and  become  a  trammel-net. 

[Trammel-nets — In  diatrict  12b.]  It  shall  be  lawful  to  use  trammel-nets 
(also  known  as  two  mesh  and  three  meeh  nets)  in  fish  and  game  district 
twelve  b,  the  minimum  meshes  of  which  shall  measure  not  less  than  five  and  one- 
half  inches  in  length. 

[Strings  or  lines  on  nets.]  It  shall  be  lawful  to  use  strings  or  lines  on. nets 
for  the  purpose  of  bagging  the  web  in  iish  and  game  district  twelve  b  when  the 
net  is  a  net  having  uo  meshes  less  than  seven  and  one-half  inches  and  when  used 
in  said  district  from  June  sixth  to  July  thirty-first,  both  dates  inclusive,  for  the 
purpose  of  taking  or  catching  salmon  only. 

[Trammal-neta — In  other  districts.]  It  shall  be  lawful  to  use  trammel-nets 
(also  known  as  two  mesh  and  three  mesh  nets)  in  fish  and  game  districts  ten. 
eighteen  and  nineteen,  the  minimum  meshes  of  which  shall  measure  not  less 
than  eight  inches  in  length. 

[Purse-nets  and  rotud  haul  nets.]  It  shall  be  lawful  to  use  purse-nets  and 
round  haul  nets  (also  known  as  circle  seines  or  lampara-nets)  in  fish  and  game 
districts  five,  six,  nine,  ten,  eleven,  twelve,  twelve  6,  thirteen,  fifteen,  sixteen, 
seventeen,  eighteen,  nineteen,  twenty  a,  twenty-one  and  twenty-two;  provided, 
that  purse  or  round  haul  nets  are  not  to  be  used  in  any  fish  and  game  district 
for  the  purpose  of  taking  salmon,  steelhead,  striped  bass  or  shad,  and  that  any 
person  who  has  in  possession  any  salmon,  steelhead,  striped  bass  or  shad  which 
have  been  caught  with  a  purse  or  round  haul  net  is  guilty  of  a  misdemeanor,  and 
provided,  further,  that  in  fish  and  game  district  fifteen,  purse  or  round  haul  nets 
shall  be  used  only  for  the  purpose  of  taking  fish  for  bait,  and  that  in  fish  and 
game  district  sixteen,  purse  nets  or  round  haul  nets  shall  be  used  only  for  the 
purpose  of  taking  squids,  anchovies,  and  sardines.  It  shall  be  lawful  to  use 
circle  seines  or  round  haul  nets  of  not  less  than  one-inch  mesh  in  fish  and  game 
district  seven  a  from  April  first  to  July  thirty-first,  both  dates  inclusive,  for 
taking  smelt,  herring,  perch,  sardines  or  other  nongame  fish. 

[Beach-nets.]  It  shall  be  lawful  to  use  beach-nets  (also  known  as  beach- 
seines  or  haul-seines^  in  fish  and  game  districts  five,  nine,  ten,  eleven,  twelve, 
twelve  a,  twelve  b,  thirteen,  eighteen,  nineteen  and  twenty-two;  provided,  that 
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in  fish  and  game  districts  five,  twelve,  twelve  a  and  twelve  b  the  meshes  of  any 
beach-nets  shall  measure  not  less  than  five  and  one-half  inches  in  length,  and 
that  in  fish  and  game  districts  ten,  eighteen  and  nineteen  the  meshes  of  the 
beach-nets  shall  measure  not  less  than  one  and  one-half  inches  in  length;  and 
beach-nets  shall  only  be  used  in  fish  and  game  district  nineteen  between  the  first 
day  of  September  and  the  thirty-first  day  of  January  of  the  year  following, 
both  dates  inclusive,  and  for  the  purpose  of  taking  smelt  only. 

For  the  purpose  of  this  act,  any  net  hauled  from  the  water  to  the  beach  or 
shore  for  the  purpose  of  taking  fish,  shall  be  known  as  a  beach-net. 

[^ke-nets,]  It  shall  be  lawful  to  use  fyke-nets  in  fish  and  game  district 
twelves  for  the  purpo^  of  catching  catfish,  carp,  pike,  hardheads  and  suckers 
between  the  fifteenth  day  of  August  and  the  fourteenth  day  of  May  of  the  year 
following,  both  dates  inclusive;  provided,  that  the  smallest  meshes  of  any  fyke- 
net  so  used  shall  measure  not  less  than  two  and  one-half  inches  in  length. 

[Trawl-nets.]  It  shall  be  lawful  to  use  trawl-nets  (also  known  as  paran- 
zella-nets,  beam  trawls  or  shrimp-trawls)  in  fish  and  game  districts  five,  six, 
seven,  twelve,  thirteen  and  eighteen ;  provided,  that  the  use  of  any  trawl-net  in 
fish  and  game  districts  twelve  and  thirteen  shall  be  for  the  purpose  of  taking 
shrimp  only;  and  provided,  further,  that  it  shall  be  unlawful  to  use  trawl-nets 
in  any  bay  in  fish  and  game  district  number  eighteen. 

[Crab-nets.]  It  shall  be  lawful  to  use  crab-nets  in  fish  and  game  districts 
five,  six,  seven,  eight,  nine,  ten,  eleven,  twelve,  thirteen,  seventeen,  eighteen  and 
nineteen,  and  lobster  traps  in  fish  and  game  districts  seventeen,  eighteen  and 
nineteen. 

[Shrimp-nets.]  It  shall  be  lawful  to  use  shrimp-nets  (also  known  as  Chinese 
shrimp  or  bag  nets)  in  fish  and  game  district  thirteen  for  the  purpose  of  taking 
shrimp  only ;  provided,  that  any  fish,  mollusks  or  crustaceans  other  than  market- 
able shrimp  that  may  be  taken  in  such  shrimp  nets  shall  be  immediately  returned 
to  the  water. 

[Dip-nets.]  It  shall  be  lawful  to  use  dip-nets  for  the  purpose  of  taking  fish 
to  be  used  as  bait  only,  in  any  fish  and  game  district,  excepting  fish  and  game 
district  fourteen;  provided,  that  in  fish  and  game  districts  one,  two,  three  and 
four  such  dip-net  shall  not  be  baited ;  and  provided,  further,  that  any  dip-net  In 
fish  and  game  districts  one,  two,  three,  four,  nineteen  and  twenty  shall  not  meas- 
ure more  than  six  feet  in  its  greatest  breadth ;  and  provided,  further,  that  it 
shall  be  unlawful  for  any  person  to  have  in  his  possession  any  nets  other  than 
such  bait  dip-nets  within  fish  and  game  district  twenty. 

[Troll  lines  or  hand  lines.]  It  shall  be  lawful  to  use  troll  lines  or  hand  lines 
in  any  fish  and  game  district,  except  fish  and  game  district  fourteen  and  to  use 
trawl  lines  in  fish  and  game  districts  five,  six,  seven,  ten,  seventeen,  eighteen 
and  nineteen.  It  shall  also  be  lawful  to  use  trawl  lines  (also  known  as  set 
lines)  in  any  lake  in  fish  and  game  district  two  having  a  surface  area  of  not 
less  than  seventy-two  square  miles,  for  the  purpose  of  catching  catfish  only; 
provided,  that  it  shall  be  unlawful  to  use  minnows  or  any  species  of  young  fish 
on  hooks  attached  to  such  trawl  lines. 
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[Spade,  shovel,  etc.]  It  shall  be  lawful  to  use  any  apade,  shovel,  hoe,  rake 
or  other  appliance  operated  by  hand  for  the  purpose  of  taking  mollusks  in  fish 
and  game  districts  five,  six,  seven,  eight,  nine,  ten,  eleven,  twelve,  thirteen, 
fifteen,  sixteen,  seventeen,  eighteen,  nineteen  and  twenty-one. 

[Set-nets  and  lines.]  Any  net  or  line  shall  be  considered  a  set-net  or  set-line 
that  is  made  fast  to  the  bank  or  ground  or  that  shall  be  made  fast  in  any  way 
and  shall  not  be  free  to  drift  with  the  tide  or  current,  and  any  net  so  placed 
that  it  will  catch  or  impound  fish  within  a  bight,  bay  or  estuary  or  against  the 
shore,  upon  the  receding  of  the  tide,  shall  be  considered  a  set-net;  provided, 
that  fyke-nets,  shrimp-nets  or  crab-nets  shall  not  be  considered  set-nets,  nor 
trawl  lines  be  considered  set-lines.  The  length  of  the  meshes  of  any  net  shall 
be  determined  by  taking  at  least  four  meshes  and  measuring  them  between  the 
knots  while  they  are  simultaneously  drawn  closely  together. 

[Recoveiy  of  fiah  In  overflowed  areas.]  Nothing  in  this  section  shall  prevent 
tbe  fish  and  game  commission,  or  persons  authorized  by  them,  from  using  any 
net  or  other  appliance  in  any  fish  and  game  district  for  the  purpose  of  recover- 
ing fish  from  overflowed  areas  or  landlocked  sloughs  or  ponds  where  they  have 
been  left  isolated  by  receding  streams  or  flood  waters. 

[Scientific  purposes.]  Nothing  in  this  section  shall  prohibit  the  fish  and 
game  commission,  or  anyone  authorized  by  them,  from  using  such  nets,  traps, 
or  other  appliances  in  the  waters  of  the  state  as  they  may  deem  necessary  for 
carrying  on  scientific  investigation  or  for  the  propagation  of  fish,  mollusks,  or 
crustaceans.  Nothing  in  this  section  shall  prohibit  the  fish  and  game  commis- 
sion, or  any  person  authorized  by  them,  from  using  nets,  traps,  or  other  appli- 
ances in  any  fish  and  game  district  for  experimental  purposes. 

[Penalty.]  Every  person  violating  any  of  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred 
dollars  or  by  imprisonment  in  the  county  jail  in  the  county  in  which  the  con- 
viction, shall  be  had,  not  less  than  one  hundred  days  nor  more  than  six  months 
or  by  both  such  fine  and  imprisonment;  and  all  fines  and  forfeitures  imposed 
and  collected  for  any  violation  of  any  of  the  provisions  of  this  section  shall  be 
paid  into  the  state  treasury,  to  tbe  credit  of  the  fish  and  game  preservation 
fund. 

History:  Enacted  February  14.  1872;  amended  April  1,  1876,  Code 
Amdts.  1875-6,  p.  115;  March  30,  1878,  Code  Amdts.  1877-8,  p.  120" 
March  21,  1881,  Stats,  and  Amdte.  1881.  p.  12;  March  19,  1S83,  Stats 
and  Aradts.  1883,  p.  82;  March  24,  1887,  Stats,  and  AmdU.  1887,  p.  237" 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  216;  March  27,  1895,  StaU 
and  Amdts.  1895,  p.  262;  May  31.  1897,  Stats,  and  AmdtB.  1897,  p.  349; 
March  20,  1909,  Stats,  and  Amdta.  1909,  p.  521;  April  1,  1911,  Stats,  and 
Amdts.  1911,  p.  E64;  June  16,  1913,  SUts.  and  Amdts.  1913.  p.  952: 
May  19,  1916,  Stats,  and  Amdts.  1916,  p.  606;  amendment  approved 
May  24,  1917,  Stats,  and  AmdU.  1917,  p.  1043;  amendment  aoproved 
May  13,  1910,  Stats,  and  Amdts.  1919,  p.  420. 

BEGULATING  USE  OF  NETS,  LINES,  3.  Same— Distiaftion     between     different 

AND  SEINES.  kinds  of  fish. 

1.  ConatUutiooality  of  section— As  to  gen-  4-  6.  Same— Interstate  commerce. 

eraUj.  7.  Same — Limitation  on  number  sliipped. 

2.  Same— Amendment  act  of  1919- Title  8.  Same— Not  local  or  special  legislation. 

to  act.  9.  Same — Ownership  of  flsh. 
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10.  %ffle — Ownership  of  water. 

11.  CoDstrnetion  of  aeetiOD  —  Aa  to  sab- 

division  2,  of  amendment  of  1915. 

12.  Same — Does  not  repe&l  section  2,  act 

1859. 

13.  Bame — DomiQion  of  state  for  purpose 

of  protecting  its  sovereign  rights. 

14.  Same — Prescribes  and  fixes  entire  pen- 

.11,. 

19.  Same — Provision  as  to- disposal  of  fines 

collected  under  chapter  changed  by 

section  634. 

16, 17.  Elame — Provision     of     former     section 

anthorixing     officer     to     arbitrarily 

18.  Same — To  apply  to  all  waters  of  state. 

19.  Same — Same — Pond  wholly  upon  per- 

son's land. 

20.  Information^ As  to  char)i;e  tn. 

21.  Bame — In  language  of  section. 

22.  Justices'  court^Has  no  jurisdictioo. 

23.  8&me — Superior  court  has  jurisdiction. 

24.  "White  sea-bass   caught  with   net— Off 

coast  Santa  Catalina  Island. 

1.  C«MBtltatf*«a]ltT  of  ■eetioB — As  to 
ceaerBllr- — For  protectlan  of  flih,  control 
of  which  Is  In  state,  and  to  preservci  equal- 
ity In  rlKht  to  flah.  state  has  undoubted 
right  to  reKUlate  manner  In  which  they 
shall  be  caushi,  and  to  protect  their  migra- 
tion.—People  T.  Colllson,  85  HIch.  lOE,  ig 
N.  W.  SS2. 

X.  Same — AMesdHnt  Aet  at  »!•.— Title 
to  Act  embraced  but  one  subject,  and  In  this 
respect  compiles  with  requirements  «f  *eO' 
tlon  IG,  article  IV  of  the  state  constitution. 
—In  re  Marlncovlch,  —  Cal.  App.  — .  192 
Pac  15«. 

S.  SaBe.~-DliMrlalaatlaB  hetwrem  differ- 
ent klnda  at  flsh  does  not  render  statute  for 
protection  at  fleh  class  legislation. — Bltten- 
haus  V.  Johnston,  »t  Wis.  588.  83  U  ft.  A. 
380.  88  N.  W.  805. 

4,  Baair — In  tern  tale  cmaateree. — Statute 
regulating  catching  of  Ssh  In  waters  o( 
BtatB  Is  not  Invalid  ss  regulation  of  Inter- 
state commerce,  though  such  person  catch- 
ing such  flsh  Intended  to  ship  them  to  an- 
other state. — Bi  parte  Frlti,  KG  Miss.  210, 
38  So.  T2Z. 

G.  Statute  prohibiting  citizens  of  another 
state  from  planting  oysterH  In  river  of 
Virginia  Is  not  unconstitutional  as  being 
regulation  ol  interstate  commerce,  where 
no  provision  la  made  as  to  transportation 
or  exchange  of  oysters,  but  only  as  to  cul- 
tivation and  protectlan. — McCready  v.  Com- 
monwealth, 94  U.  S.   391,  Si  L.  ed.  248. 

5.  Statute  regulating  taking,  planting, 
nnd  cultivation  of  oysters  in  tidal  waters 
)a  not  In  violation  of  constitution  of  United 
States  In  reference  to  Interstate  commeroe. 
nor  of  provision  granting  all  civil  rights  to 
cltlMns  of  United  States.— State  v.  Corson, 
87  N.  J,  U   (SS  Vr.)   178,  SO  Atl.  T80. 


T.     Shbc— L(Bltatl*>  •>  >«ab«F  akl»p«4. 

— Tbe  stalo  has  right.  In  exercise  of  Ita 
police  power,  to  make  all  reasonable  regu- 
lationa  for  preservation  of  flah  and  game 
within  Its  limits;  It  may  ordain  close  sea- 
sons, or  may  prescribe  taking  and  times 
of  taking  and  amount  to  be  taken  In  given 
time,  as  It  may  be  deemed  beat  for  purpose 
of  preserving  stock;  hence  statute  limiting 
may  be  shipped  by 
.—State  V.  Ner- 
gaara,   114  Wis.  414,  101  N.  W.  8S>. 

8,  Sane.— Rat  laeal  «r  apcelal  leglalatloB 
violative  of  section  IG.  article  IV  ot  the 
state  constitution.  In  view  of  section  ISH 
added  to  the  constitution  In  1002,  authorli- 
Ing  the  division  of  the  state  Into  flsh  and 
gams  districts,  and  the  enactment  of  sucb 
laws  for  the  protection  of  flsh  and  game 
therein  as  ahall  be  deemed  appropriate  to 
the  respective  districts  formed. — In  re 
Marlncovlch,  —  Cal.  App.  — ,  192  Pac.  lES. 

B.     Baae — Owmersklp  at  Bali legislature 

may  forbid  catching  or  selling  of  useful 
flshes  during  reasonable  close  season,  and 
extend  prohibition  so  as  to  Include  such  as 
have  been  artificially  propagated  or  main- 
tained. —  Commonwealth  t.  Qilbert,  ISO 
Mass.   1E7,  22  U  R.  A.   4S9,  86  N.  E.  454. 

See,  also,  paragraph  24,  this  section. 

10.  Haaie— Ownenhfp  of  water. — Statute 
regulating  catching  of  flsh  In  waters  or 
stale  Is  not  unconstitutional  as  depriving 
person  of  his  property  without  compensa- 
tion, though  waters  are  owned  by  private 
Individual.- Bx  parte  Frits,  80  Ulss.  ttO,  88 
So.  722. 

11.  CeutraettoB  of  acetlaa— Aa  1o  aahdl- 
vlatoa  a^  of  BBendtaHt  ot  ISIS. — There  are 
no  "provisions"  mentioned  In  this  section  ot 
which  there  may  be  a  violation.  Therefore 
reference  Is  Intended  to  section  685  as 
amended,  and  clearly  refers  to  the  preced- 
ing subdivisions. — People  y.  Anderson,  SO 
Cal.  App.   G42,  159  Pac.  211. 

13.  SaBH^-Dwa  aet  repeal  acetlea  X.  aet 
185»  (Stats.  1SE»,  P.  29B),  and  Intended 
merely  to  regulate  times  and  mode  of 
catching  salmon:  and  hence  within  times 
and  mode  thus  prescribed  owners  of  land 
fronting  on  Eel  River  may  still  exercise 
right  ot  catching  salmon  which  was  con- 
ferred on  them  by  Act  of  ISES.^Heckman 
V.  Swett,   107  Cal.   278,    281,   40    Pac.   420. 

13.  Same. — DobIbIob  at  state  tor  psr- 
pose  ot  pntteellag  Ita  aovcrelKS  rigkta  In 
flsh  within  Its  waters,  and  their  preserva- 
tion, extends  to  all  waters  within  state, 
public  or  private,  wherein  these  animals 
are  to  be  found,  or  accustomed  to  resort 
for  spawning  or  other  purposes,  and 
through  which  they  have  freedom  of  pas- 
sage to  and  from  public  flshing-grounds 
Of  state. — People  v.  Truckee  Lumber  Co., 
118  Cal.  897.  80  L.  R.  A.  G8I,  48  Pac.  3T1. 

14.  Same. — Preaerlbea  and  flze*  eatlie 
pcaallr,  and  not  to  be  governed  by  section 
19.  ante,  filing  mnitimum  punishment;  and 
hence  line  of  one  thousand  dollars,  or  Im- 


Digilizedb,  Google 


«.  XV.  ek.  1.1 


HBTS,  8BIRB9,  BTC. — PROHIBITION  OF  I'SB  OP. 


prison  me  nt  for  on*  yoar  In  county  JftU, 
would  bs  BUtharlESd,  CO  tbat  superior  court, 
and  not  JUBtlce'a  court,  bna  Jurisdiction. — 
People  T.  Anear.  114  Cal.  370,  3T1.  1«  Pac. 
171;  People  v.  Tom  Nop,  lit  Cal.  160,  161, 
et    Pac.   78«. 

IS,  SaBe.^ProTlBlom  ■«  ts  dta»«al  cf 
flnra  Mitevted  Bndrr  ekawter  ekaHsrd  kr 
arptina  OM,  iiubae4uent1>-  enacted. — People 
V.   Dobbins,  73  Cat.   lET,   1G8,    14  Pac.  8G0. 

IS.  Save. — PmWatOB  of  taraer  bfcIIob 
anthaiialBK  •Sccr  1o  arbitrarily  aetae  aad 
dratrar  or  aell  all  acta,  aelnea,  ■aklaic 
tacklr,  koata.  ar  stker  iMPleaeata  used  In 
calchtnc  or  taklns  flsh  In  violation  of  pro- 
visions of  chapter  unconstitutional  for  fail- 
ure lo  provide  Judicial  proceedlnKs  for  Its 
condemnation,  or  notice  or  monition  to  Its 
owner  of  charKes  tor  which  forfeiture  was 
claimed,  and  for  time  and  place  for  deler- 
mlnlns  them.— leek  v.  Anderson.  ST  Cal.  £51. 
3E3.  40  Am.  Rep.  IIG.  See  Blttenhaus  v, 
Johnston,    92   Wis.    ESS.   32   L.   R.    A.    3SD.   fiS 


People  V.  Bridges.  112  111.  JO.  16  L.  R.  A.  684. 
31  N.  E.  IIB;  People  v.  HorllnB.  137  Mich. 
406,  100  N.  W,  691.  See  Ek  parte  Frita. 
86  Hiss.  £10.  33  So.  722. 

30.     iBforaiattoa — \m     lo     ekar^*     la. — In 
charBlng  a  violation   of   this   subdivision   3 
IE,  the  information  need 


t   the 


efer 


of  the  persons  coming  within  the  eioeptlon 
provided  by  subdivisions  10  and  12. — People 
V.  Anderson.  30  Cal.  App.  B42,  159  Pac.  211. 
21.  Saaif — la  laBCDBKe  of  •ecllon.— 
Where  the  Information  Is  In  the  lanEuage 
of  the  statute  It  need  not  allese  that  the 
defendant  was  uslns'  a  net  lor  the  purpose 
of  catchinB  flsh  "In  the  waters  of  the  slate." 


alleg 


t  the  n 


cast  for  such  v 
of  and  within  Fly's  Bay  in  the  County  of 
Napa." — People  v.  Anderson,  30  Cal.  App. 
642,  169  Pac.  111. 


*  jBrlad 


N.  ' 


134. 


.  805. 


,   7  L.  R.  A, 


of  prosecution. — People  T.  Anear,  114  Cal. 
STO.  3T1,  46  Pac.  172;  People  v.  Tom  Nop. 
124   Cal.    150.   161,   66   Pac.  ^86. 

38.  Sane.— Tkr  aaperlor  roart  kaa  Jarla- 
dietloa  of  the  offenses  designated  In  the 
subdivisions  of' (his  section.— People  v.  An- 
derson. SO  Cal.  App.  642,  169  Pac.  211. 

See.  ante,  section  634,  note  paragraph  3. 

34.  Wklte  aea-basa  canvkt  witk  act. — Off 
■ra-i-naal  Sanla  CataUna  laland  being  pro- 
hibited by  above  section,  evidence  held  to 
authorize  flnding  that  the  flsh  In  question 
were  so  caught,  and  the  Ashing  beinK 
therefore  Illegal,  no  title  to  or  right  of 
possession  In  the  flsh  was  acquired. — Sut- 
tori  V.  Peckham,  —  Cal.  App,  — ,  191  Pac. 
960. 


IT.  DlBap»r»i>ed  in  Lawton  v.  Steele,  IG! 
U.    3.    133,    143,    38    U    ed.    386.    14    Sup.    Ct. 

IS.  SaMC.  —  To  applr  4o  all  natera  •( 
atate,  whether  subject  to  movement  by  cur- 
rent or  tide  or  not.  The  parenthetical  words, 
"free  to  drift  wltb  current  or  tide,"  are 
but  descriptive  of  condition  of  net. — People 
v.   Miles,    143  Cal.    636.    641.   77    Pac.    666. 

IS.  Saaae— 9aM( — Poad  wkollr  mpon  pcr- 
BoB'a  laBd. — Conviction  sustained  for  usingr 
seine    In    pond    lying   wholly    upon   one   per- 

gable   river   only   at   time   of  high    water. —       section  634^  and  note. 

§636a.  NETS,  SEINES,  ETC.,  PROHIBITED.  Any  net,  seine,  dragnet, 
paranzella,  or.set-net  used  for  taking  or  cntehing  fish,  which  ahall  be  used  or 
maintained  in  any  of  the  waters  of  this  state  in  violation  of  any  existing  or 
hereafter  enacted  statutes  or  laws  of  this  state,  for  the  protection  of  fish,  is 
hereby  declared  to  be  a  public  nuisance,  and  it  is  the  duty  of  every  peace  offi- 
cer to  seize  and  keep  the  same,  and  report  such  seizure  to  the  board  of  fish  and 
game  commissioners  of  the  state.  Thereupon  said  board  must  commence  pro- 
ceedings in  the  superior  court  of  the  county,  or  city  and  county,  in  which  the 
same  shall  have  been  seized,  by  filing  a  petition  in  said  court,  asking  for  a 
judgment  forfeiting  such  net,  seine,  dragnet,  paranzella,  or  set-net  so  seized. 
Upon  the  filing  of  such  petition,  it  ts  the  duty  of  the  clerk  of  said  eonrt  to  fix 
a  time  for  the  hearing  thereof  and  to  cause  notices  to  be  posted  for  the  space 
of  fourteen  days  in  at  least  three  public  places  in  the  town,  city,  or  city  and 
county,  where  the  court  is  held,  setting  forth  the  substance  of  such  petition 
and  the  time  and  place  fixed  for  its  hearing;  at  such  time  the  court  must  hear 
and  determine  said  proceeding,  and  upon  proof  that  the  said  net,  seine,  drag- 
net, paranzella,  or  set-net  was  used  in  violation  of  law,  must  order  the  same 
to  be  forfeited.     Any  such  net  duly  ordered  forfeited  shall  be  sold  or  destroyed 
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by  the  fish  and  game  commission.  All  proceeds  from  the  sale  of  such  forfeited 
nets  shall  be  paid  into  the  state  treasury  to  the  credit  of  the  fish  and  game 
preservation  fund. 


§  636b.    SSmiNa,  ETC.,  IN  MOKELUMNE  BIVEB,  PROHIBITED.     Any 

person,  who  in  the  waters  of  Mokelumne  river  in  the  State  of  California,  shall 
use  any  weir,  dam,  net,  trap  or  seine  of  any  description,  for  the  purpose  of 
catching  fish  or  who  shall  in  these  waters,  take  any  fish  from  any  weir,  dam, 
net,  trap  or  seine  is  guilty  of  a  misdemeanor  and  is  punishable  by  a  fine  of  not 
less  than  ten  dollars  nor  more  than  fifty  dollars,  or  shall  be  imprisoned  in  the 
county  jail  in  which  the  conviction  shall  be  had  for  not  less  than  five  days  or 
more  than  twenty-five  days  or  by  both  such  fine  and  imprisonment;  and  all 
fines  imposed  and  collected  from  any  violation  of  any  of  the  provisions  of  this 
section  shall  be  paid  into  the  state  treasury  to  the  credit  of  the  "fish  commis- 
sion fund." 

Hlitory:   Enacted  April  8,  1911,  Stats,  and  Amdta.  1011,  p.  S12. 

§  636c.  {NOTICE  OF  INTENTION  TO  CONSTBDOT  OB  ALTEB  DAMS, 
ETC]  Any  person,  firm  or  corporation  owning  in  whole  or  in  part,  or  leasing 
or  operating  or  having  in  charge  any  completed  dam  or  other  artificial  obstruc- 
tion on  any  of  the  waters  of  this  state  in  which  fish  have  been  planted  or  may 
exist,  and  every  person,  firm  or  corporation  proposing  to  construct  a  dam  or 
other  artificial  obstruction  on  any  of  the  waters  of  this  state  in  which  fish  have 
been  planted  or  may  exist,  shall,  before  the  alteration  of  said  completed  dam 
or  other  artificial  obstruction,  or  before  the  commencement  of  the  construction 
of  said  proposed  dam  or  other  artificial  obstruction,  file  with  the  state  fish  and 
game  commission  a  notice  of  intention  to  alter  said  completed  dam  or  other 
artificial  obstruction  or  to  construct  said  proposed  dam  or  other  artificial 
obstruction.  Said  notice  with  a  plan  of  the  proposed  work  annexed  thereto 
shall  state  the  name,  length  and  location  of  the  waters  and  the  exact  point 
upon  said  waters  where  said  completed  dam  or  other  artificial  obstruction  to 
be  altered  or  reconstructed  is  situated,  or  the  said  proposed  dam  or  other  arti- 
ficial obstruction  is  to  be  constructed.  Upon  the  receipt  of  said  notice,  with 
plan  annexed  thereto,  it  shall  be  the  duty  of  the  board  of  fish  and  game  com- 
missioners to  examine  said  plans.  If  the  proposed  alteration  or  construction 
will,  when  finished,  prevent  the  free  passage  of  such  fish  as  naturally  frequent 
the  waters  upon  which  said  proposed  construction  or  alteration  is  to  be  built, 
the  same  procedure  shall  be  followed  as  provided  for  in  section  six  hundred 
thirty-seven  of  this  code,  in  so  far  as  the  same  shall  be  applicable, 

[Penalty.]  Every  person  found  guilty  of  violating  any  of  the  provisions  of 
this  section  shall  be  punished  by  a  fine  not  less  than  two  hundred  dollars  or 
more  than  one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  of  the 
county  in  which  the  conviction  shall  be  had  not  less  than  one  hundred  days 
or  more  than  one  year,  or  by  both  such  fine  and  imprisonment ;  provided,  that 
a  continuance  from  day  to  day  of  the  negligence  or  refusal  to  equip  and  main- 
tain a  fishway  or  equip  and  maintain  a  hatchery,  together  with  dwellings  for 
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help,  traps  for  the  taking  of  fish,  and  all  other  equipment  necessary  to  operate 
such  hatchery,  or  to  plant  fish,  after  final  order  duly  given  and  made  by 
the  said  board,  shall  constitute  a  separate  offense.  All  fines  and  forfeitures 
imposed  and  colU:cted  for  any  violation  of  this  act  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  fish  and  game-preservation  fund. 

Hlitory:    Enactment  approved  May  21,  1819,  Stats,  and  Amdta.  1919, 
p.  779. 

§636^3-  USING  FABANZELLA.  OB  TRAWL-NETS  PBOHIBITED. 
PENALTY.  Every  person  who,  at  any  time  shall  cast,  extend,  set,  draw,  use 
or  continue  or  assist  in  casting,  extending,  setting,  drawing,  using  or  continu- 
ing any  paranzella-  or  trawl-net,  for  catching  fish,  shellfish,  shrimp  or  crabs  in 
the  waters  of  the  State  of  California  or  has  such  nets  in  possession  in  fish  and 
game  district  nineteen,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punishable  by  a  fine  of  not  less  than  three  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  in  the  county  in  which  the  conviction  shall  be 
had,  not  less  than  one  hundred  and  fifty  days,  or  by  both  such  fine  and  impris- 
onment ;  and  all  fines  and  forfeitures  imposed  and  collected  for  any  violation 
of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state  treasury  to 
the  credit  of  the  fish-  and  game-preservation  fund. 

HImtory:    Xhiactment  approved  June  16,  1913,  Stats,  and  Amdts.  1913, 

p.  979;    amended  April  28,   1915,   Statu,  and  Amdts.   1916,   p.  298.     In 

effect  AnguBt  8,  19ie. 

1.     ComalltatlaBalltT  af  iicettiiB.  —  Section  pzaaase    of    local    or   special    Inwa    "for   the 

eSGK    of    the    Penal    Code,    enacted    In    1913  punlsliinent  of  Crimea   or  mlsderaeanorB." — 

0  section  !BU  of  article  IV  of  the  Ex  parte  MbhcoIo.  2G  Cal.  App.  91,  14i  Pac. 

n,   authorizing  the   leKialalure   to  903. 


to    the    respective    districts,    which    section  ^*'*' 

provides  that  "every  person  who  st  any  2.  Nor  does  such  act  contravene  secllon 
time  shall  cast,  extend,  set  draw.  use.  or  zt.  article  IV  of  the  constitution,  which  pro- 
continue  or  assist  in  cBstlng-,  eitendlng,  set-  vides  tha.t  "every  act  shall  embrace  but  one 
ting,  drawing,  using,  or  continuing  any  subject,  which  subject  shall  be  expressed  in 
parranzella,  or  trawl  net,  tor  catching  flsh,  its  title."  While  the  title  prohibits  the  use 
shell-flsh,  shrimp,  or  crabs  In  the  waters  of  of  lompara,  parransells,  trawl  or  draa  nets, 
nsh  and  game  district  t  ot  which  waters  the  inhibition  in  the  body  of  the  act  is 
of  Monterey  Bay,  shall  be  guilty  of  a  mis-  directed  to  parransella  and  trawl  nets  only; 
demeanor,"  in  contravention  ot  section  II,  but  the  fact  that  the  title  Is  broader  than 
article  I,  of  the  constitution,  requiring  that  the  act  Itself  does  not  render  the  act 
"all  laws  of  a  general  nature  shall  have  a  obnoxious  to  the  section  of  the  constitution 
uniform  operation";  nor  of  subdivision  i,  in  question. — Ex  parte  Mascolo,  26  Cal.  App. 
section    26,    article    IV,    which    prohibits   the  9S.  112   Tac,   903. 

§  637.  FISH  OOHMISSIONEB  TO  EXAHINZ  DAMS.  FI8HWAYS  TO 
BE  00N8TBUCTED.  PENALTY.  1.  It  shall  be  the  duty  of  the  state  board 
of  fish  and  game  commissioners  to  examine,  from  time  to  time,  all  dams  and 
artificial  obstructions  in  all  rivers  and  streams  in  this  state  naturally  fre- 
quented'by  salmon,  trout,  shad  and  other  fish;  and  if,  in  its  opinion,  there  is 
not  free  passage  for  fish  over  and  around  any  dam  or  artificial  obstruction,  to 
order  in  writing  the  owners  or  occupants  thereof  to  provide  the  same,  within 
a  specified  time,  with  a  durable  and  efficient  fishway,  of  such  form  and  capac- 
ity, and  in  such  location  as  shall  be  determined  by  the  state  board  of  fish  and 
game  commissioners,  or  persons  authorized  by  them,  and  such  fishway  must  be 
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oompleted  by  the  owners  or  occupants  of  auch  dam  or  artificial  obstruction  to 
the  satisfaction  of  said  commissioners,  within  the  time  specified; 

[To  be  kept  free  from  obatrnctionB.]  And  it  shall  be  incumbent  npon  tfae 
owners  or  occupants  of  all  dams  or  artificial  obstructions,  where  the  state  board 
of  fish  and  game  commissioners  require  such  fishways  to  be  provided,  to  keep 
the  same  in  repair  and  open  and  free  from  obstructions  to  the  passage  of  fish 
at  all  times ;  and  no  person  shall  wilfully  destroy,  injure,  or  obstruct  any  saeh 
fishway;  provided,  that  the  owners  or  occupants  of  any  dam  or  artificial 
obstruction  shall  allow  sufficient  water  at  all  times  to  pass  through  auch  fish- 
way  to  keep  in  good  condition  any  fish  that  may  be  planted  or  exist  below  said 
dam  or  obstruction ;  provided,  further,  that  during  the  minimnm  fiow  of  water 
in  any  river  or  stream  permission  may  be  granted  by  the  state  board  of  fish 
and  game  commissioners  to  allow  the  owners  or  occupants  of  any  dam  or  arti- 
ficial obstruction  to  allow  sufScient  water  to  pass  through  a  culvert,  waste  gate, 
or  over  or  around  the  dam,  to  keep  in  good  condition  any  fiah  that  may  be 
planted  or  exist  below  said  dam  or  artificial  obstruction,  when  in  the  judg- 
ment of  the  state  board  of  fish  and  game  commiaaioners  it  is  impracticable  to 
pass  the  water  through  the  fishway  to  the  detriment  of  the  owner  or  occupant 
thereof. 

[Hatchery  conBtnicted  when  fishway  Impractieable.]  Whenever  in  the  opin- 
ion of  the  state  fish  and  game  commission  it  shall  be  impracticable,  because  of 
the  height  of  any  dam  or  other  artificial  obstruction,  or  other  conditions,  to 
construct  a  fishway  over  or  around  said  dam  or  other  artificial  obstruction,  the 
fish  and  game  commission  may  order  in  lieu  of  said  fishway  the  owners  or 
occupants  of  said  dam  or  other  artificial  obstruction  to  completely  equip, 
within  a  specified  time,  on  a  site  to  be  selected  by  said  fish  and  game  commis- 
sion, a  hatchery,  together  with  dwellings  for  help,  traps  for  the  taking  of  fish, 
and  all  other  equipment  necessary  to  operate  a  hatchery  station,  according  to 
plans  and  specifications  furnished  by  the  fish  and  game  commission,  who  shall 
thereafter  operate  said  hatchery  without  further  expense  to  said  owner  or 
occupant  of  said  dam  or  other  artificial  obstruction.  The  aforesaid  hatchery, 
traps  and  other  equipment  necessary  to  operate  a  hatchery  station  shall  not  be 
of  a  size  greater  than  necessary  to  supply  the  said  stream  or  river  with  a  rea- 
sonable number  of  such  fiah.  The  said  owner  or  occupants  of  said  dam  or 
other  artificial  obstruction  shall  permit  said  fish  and  game  commission  to  locate 
the  aforesaid  hatchery,  dwellings,  traps  and  other  equipment  upon  any  of  the 
land  of  the  owners  or  occupants  of  said  dam  or  other  artificial  obstruction 
upon  a  Eite  or  sites  to  be  mutually  agreed  upon  by  the  fish  and  game  commis- 
sion and  the  said  owners  or  occupants  of  said  dam  or  other  artificial  obstruction. 

If  the  said  owners  or  occupants  of  said  dam  or  other  artificial  obstruction 
shall  generate  electricity  at  said  place  of  said  dam  or  other  artificial  obstruc- 
tion, then  and  in  that  case  said  owners  or  occupants  shall  furnish  sufficient 
light,  without  expense,  for  the  use  of  said  hatchery  when  located  and  estab- 
lished. 

[Planting  of  fish.]  Said  owners  or  occupants  shall  also  permit  the  use  of 
water,  without  expense,  to  operate  said  proposed  hatchery;  provided,  however, 
that  the  fish  and  game  commission  may,  in  lieu  of  said  fishway,  hatchery, 
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dwellings,  traps  aod  other  equipment  necessary  to  operate  a  hatchery  station 
as  aforesaid,  order  the  owners  or  occupants  of  said  dam  or  other  artificial 
obstruction  to  plant,  under  the  supervision  of  the  fisb  and  game  commission, 
the  young  of  such  fish  as  naturally  freqnent  the  waters  of  said  stream  or  river, 
at  such  times,  in  such  places  and  in  such  numbers  as  the  fish  and  game  commis- 
sion may  order; 

[Ri^fat  of  access.}  Provided,  further,  that  said  owners  or  occupants  of  said 
dam  or  other  artificial  obstruction  shall  accord  to  the  public,  for  the  purpose 
of  fishing,  the  right  of  access  to  the  waters  impounded  by  said  dam  or  other 
artificial  obstmction,  during  the  open  season  for  the  taking  of  fish  in  such 
stream  or  river,  subject  to  the  rules  and  regulations  of  said  fish  and  game 
commission. 

The  said  owners  or  occupants  of  said  dam  or  other  artificial  obstruction  shall 
not  be  liable  in  damages  to  any  person  exercising  the  right  of  access  to  the 
waters  impounded  by  said  dam  or  other  artificial  obstruction,  as  aforesaid,  who 
shall  suffer  injury  through  coming  in  contact  with,  or  meddling  with,  any  of 
the  property  of  said  owners  or  occupants. 

[Sale  (tf  jovtng  flsfa.}  The  fish  and  game  commission  may  sell,  at  cost  to  it, 
to  such  owners  or  occupants  of  such  dam  or  other  artificial  obstruction  the 
young  of  fish  ordered  to  be  planted  in  such  stream  or  river. 

[Penally.]  Every  person  found  guilty  of  [violation  of]  any  of  the  provisions 
of  this  act  must  be  fined  in  a  sum  of  not  less  than  one  hundred  fifty  dollars  or 
[punished  by]  imprisonment  in  the  county  jail  or  the  county  in  which  the  con- 
viction shall  be  had,  not  less  than  one  hundred  days,  or  by  both  such  fine  and 
imprisonment ;  and  all  fines  and  forfeitures  imposed  and  collected  for  any  vio- 
lation of  this  act  shall  be  paid  into  the  state  treasury,  to  the  credit  of  the  fish 
and  game  preservation  fund. 

[Hearing  on  necessity  for  placing;  ladder,  etc.]  After  making  any  order  to 
place  and  maintain  such  ladder,  or  to  equip  and  convey  such  hatchery  and  site, 
.  or  to  plant  such  fish  the  state  board  of  fish  and  game  commissioners  shall,  when 
requested  by  the  owners  or  parties  in  charge,  fix  a  time  and  place,  in  the 
county  in  which  the  dam  or  other  artificial  obstruction  is  situated,  for  the  tak- 
ing of  evidence  upon  the  question  of  the  necessity  of  placing  and  miantaining 
such  ladder  or  of  equipping  and  conveying  such  hatchery  and  site,  or  of  plant- 
ing such  fish  and  cause  notices  in  writing  of  such  time  and  place  where  such 
hearing  is  to  be  held  to  be  served  upon  the  owners  or  persons  in  charge  of  such 
dam  or  other  artificial  obstruction,  at  least  ten  days  before  the  day  set  for  the 
hearing.  If  said  request  for  a  hearing  upon  the  order  to  place  and  maintain 
such  ladder  or  to  equip  such  hatchery  and  site,  or  to  plant  sncb  fish,  is  not 
made  within  ten  days  after  the  service  of  such  order  upon  said  owners  or 
parties  in  charge  of  said  dam  or  other  artificial  obstruction  said  order  shall 
become  final. 

[Order  of  conunission.]  At  snch  time  and  place  testimony,  under  oath,  shall 
be  taken,  both  on  the  part  of  the  state  board  of  fish  commissioners  and  the 
owner  or  person  in  charge  of  such  dam  or  other  artificial  obstruction,  if  snch 
owner  or  persons  in  charge  appears  and  offers  evidence,  and  thereupon  the 
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state  board  of  fish  commiBsiocers  from  the  evideBce  offered  shall  determioe 
whether  or  not  the  necesBlty  for  the  placing  and  maiotaiDing  a  ladder  on  said 
dam  or  other  artificial  obstruction  or  the  equipping  and  couveyiog  such  hatch- 
ery and  site  or  the  planting  of  such  fish  is  shown,  and  if  shown  to  be  required 
and  necessary,  said  state  board  of  fish  commissioners  may  direct  and  order  the 
placing  and  maintaining  such  ladder  or  the  equipment  and  conveyance  to  the 
state'  of  said  hatchery,  equipment  and  site  or  the  planting  of  such  fish.  Such 
order  to  also  fix  the  point  where  the  ladder  or  hatchery  and  equipment  Is  to  be 
located  or  the  number  of  and  place  where  such  fish  are  to  be  planted,  aud  a 
certified  copy  of  such  order  to  be  served  upon  the  owners  or  parties  in  charge 
of  such  dam  or  other  artificial  obstruction. 

[Who  may  take  evidence.]  The  evidence  in  any  investigation,  inquiry  or 
hearing,  provided  by  this  section,  may  be  taken  by  any  of  the  members  of  the 
board  of  fish  and  game  commissioners,  or  such  deputy  fish  and  game  commis- 
sioner, or  employee,  as  the  board  may  designate  to  take  such  evidence,  and 
each  member  of  the  board  and  any  of  its  deputies  and  employees  designated  to 
take  evidence  at  the  hearing  provided  hereby  shall  have  the  power  to  admin- 
ister oaths,  take  affidavits  and  issue  subpcenas  for  the  attendance  of  witnesses 
at  such  hearings. 

[Witness  fees.]  Each  witness,  legally  subpoenaed,  attending  at  a  hearing, 
shall  receive  for  his  attendance  the  same  fees  and  mileage  allowed  by  law  to 
a  witness  In  civil  cases,  which  amount  shall  be  paid  by  the  party  at  whose 
request  such  witness  is  subpcenaed. 

The  superior  court  in  and  for  the  county,  or  city  and  county,  in  which  any 
inquiry,  investlgatioa,  hearing  or  proceeding  may  be  held  under  authority  of 
this  section  shall  have  the  power  to  compel  the  attendance  of  witnesses,  the 
giving  of  testimony  and  the  production  of  papers,  as  required  by  any  subpoena 
issued  under  authority  of  this  section. 

[Kefiual  of  witness  to  attend.]  The  commission  or  representative  of  the 
commission  before  whom  the  testimony  is  to  be  given  or  produced,  in  case  of 
the  refusal  of  any  witness  to  attend  or  testify  or  produce  any  papers  required 
by  such  subpcena,  may  report  to  the  superior  court  in  and  for  the  county,  or 
city  and  county,  in  which  the  proceeding  Is  pending,  by  petition,  setting  forth 
that  due  notice  has  been  given  of  the  time  and  place  of  attendance  of  said 
witnesses,  or  the  production  of  said  papers,  and  that  the  witness  has  been  sum- 
moned in  the  manner  prescribed  in  this  act,  and  that  the  witness  has  failed  and 
refused  to  attend  or  produce  the  papers  required  by  the  subpcena,  before  the 
commission  or  its  representative,  in  the  cause  or  proceeding  named  in  the  no- 
tice and  subpcena,  or  has  refused  to  answer  questions  propounded  in  the  course 
of  such  proceeding,  and  ask  an  order  of  said  court,  compelling  the  witness  to 
attend  and  testify  or  produce  said  papers  before  the  commission  or  its  repre- 
sentative. The  court,  upon  the  petition  of  the  commission  or  its  representa- 
tive, shall  enter  an  order  directing  the  witness  to  appear  before  the  court  at 
a  time  and  place  to  be  fixed  by  the  court  in  such  order,  the  time  to  be  not  more 
than  ten  days  from  the  date  of  the  order,  and  then  and  there  show  cause  why 
he  has  not  attended  and  testified  or  produced  said  papers  before  the  commis- 
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sion  or  its  representative.  A  copy  of  said  order  shall  be  served  upon  said  wit- 
ness. If  it  shall  appear  to  the  court  that  said  subpcena  was  regularly  issued 
by  the  commission  or  its  representative,  the  court  shall  thereupon  enter  an 
order  that  said  witness  appear  before  the  commission  or  its  representative  at 
the  time  and  placed  to  be  fixed  in  said  order,  and  testify  or  produce  the  re- 
quired papers,  and  upon  failure  to  obey  said  order,  said  witness  shall  be  dealt 
with  as  for  contempt  of  court. 

[DepOBitions.]  The  commission  or  its  representative  or  any  party  may,  in 
any  investigation  or  hearing  before  the  commission  or  its  representative,  cause 
the  deposition  of  witnesses  residing  within  or  without  the  state  to  be  taken 
in  the  manner  prescribed  by  law  for  like  depositions  in  civil  actions  in  the 
superior  courts  of  this  state  and  to  that  end  may  compel  the  attendance  of 
witnesses  and  the  production  of  documents  and  papers. 

History:  Enacted  Febniary  14,  1S72;  amended  March  11,  1S91,  Stats, 
and  AmdU.  1S91,  p.  93;  by  Code  Commission.  Act  March  16,  1901,  Stata. 
and  Amdts.  19D0-1,  p.  4TG;  Act  held  unconstitutional,  see  hletorr,  f  6, 
Pen.  C;  Code  amendment  re-enacted  Fehruary  12,  1903,  Stats,  and 
Amdts.  1908,  p.  2G;  amended  May  S4,  191S,  Stats,  and  Amdts.  1915, 
p.  820;  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1GS4.  In  effect  July  31, 
1917. 

FISH  COMMISSIONEK— AUTHOBITY  their   tributaries  rests  on   persons   erectlnR 

AND  DtJTIES.  and  malntalnlns  dams  lor  mlUInB  purposes 

of  sUte.— West   Point   W.    P.   & 
.    State    ex   rel.   Hoodie,    49    Neb. 


1.  Authority  of  state.  '"   , '*"' 

2.  Implied  obligatioD  to  maintaiD  flahwaya,  j^g  'g^  ^ 

3.  Review  of  conviction,  .      ■, 


S.     RcTlew  of  coBTletlM.  — Petition   set- 

1.    Aathorltr  ot  sMtc.  —  RunnlnK  waters  ting  up  complaint  charglnK  defendant  with 

of   state    are    public    property.      One    wlio  falling  to  provide  and  keep  In   repair  suf- 

obstructs  them  obstructs  them  under  license  Relent  flshways  In  dam  across  stream  owned 

or    permission   from   state,    but   only    upon  by   them,  which  obstructed  waters  of  such 

such  conditions  as  to  their  use  as  the  state  stream,  before  Justice  of  pence,  and  convic- 

may    Impose,    und    stute    may    Impose    such  tlon   thereon,    held  not    to   present  case    for 

conditions  as  It  may  see  flt, — Bchaezlein   v.  Issuance  of  certiorari  to  Justice  of  peace  la 

Cabanlss,   1S5  Cal.  *SS.  «T0,  87  Am.  St.   Hep.  review   such  Judgment.— Taylor   v.    Hughes. 

112,  SB  L.  R.  A.  TSS,  ST  Pac.  7GG.  S2  Cal.  S8. 

X.     laiplled    Dbllgatloii    to    lulBtalB    ade-  As    to    earrlCTB    «t   Beaaascs.    see    Kerr's 

«Batc  lUlinarB  for  passage  of  flsh  from  the  Cyc.   CIV.  Code   (3d  ed.),   sections  2181.   11G2 

lower  to  higher  level  of  such  streams  and  and  notes. 

§637a.  KILLTNG  OF  BISD8  OTHER  THAN  GAME-BIRDS.  MISDE- 
MEANOR, Every  person  in  the  State  of  California  wbo  shall  at  any  time  kill 
or  catch,  or  have  in  his  possession,  living  or  dead,  any  wild  bird  other  than  a 
game-bird,  or  who  shall  purchase,  offer  or  expose  for  sale,  transport  or  ship 
within  or  out  of  the  state,  any  such  wild  bird  after  it  has  been  killed  or  caught, 
except  as  permitted  by  this  act,  shall  be  guilty  of  a  misdemeanor.  No  part  of 
the  plumage,  skin  or  body  of  any  bird  protected  by  this  section  shall  be  sold 
or  had  in  possession  for  sale,  irrespective  of  whether  said  bird  was  captured  or 
killed  within  or  without  the  state. 

[Qune-birds  ennmersted.]  For  the  purpose  of  this  act  the  following  only 
shall  be  considered  game-birds:  The  Anatidte,  commonly  known  as  swans, 
geese,  brant  and  river  or  sea  ducks;  the  Ballide,  commonly  known  as  rails, 
coots  and  gallinules;  the  LimicoliB,  commonly  known  as  shore  birds,  plover[,] 
surf  birds,  snipe,  sandpipers,  tatlers  and  curlews;  the  Qallince,  commonly 
known  as  wild  turkeys,  grouse,  prairie  chicken,  pheasants,  partridges,  and 
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quails;  and  the  species  of  Columbidee,  known  as  wild  pigeons  and  doves.  All 
other  species  of  wild  birds  either  resident  or  migratory  shall  be  considered 
noagamfl  birds;  provided,  that  the  English  or  European  house  sparrow,  the 
great  horned  owl,  sharp-shinned  hawk.  Cooper's  hawk,  duck  hawk,  butcher 
bird,  bluejay,  housefinch,  commonly  known  as  the  California  linnet,  are  not 
included  among  the  birds  protected  by  this  act ;  and  provided,  further,  that  in 
fish  and  game  district  one,  in  fish  and  game  district  two  and  fish  and  game  dis- 
trict three  the  blackbird  is  not  included  among  the  birds  protected  by  this  act ; 
provided,  further,  that  nothing  in  this  section  shall  prohibit  the  killing  of  a 
robin,  or  other  wild  bird  by  the  owner  or  tenant  of  any  premises  where  such 
bird  is  found  destroying  berries,  fruit  or  crops  growing  on  such  premises,  but 
the  birds  so  killed  shall  not  be  shipped  or  sold;  and  nothing  in  this  act  shall 
prevent  a  citizen  of  California  from  taking  or  keeping  any  wild  nongame  bird 
as  a  domestic  pet  if  such  bird  shall  not  be  sold  or  offered  for  sale,  or  trans- 
ported ont  of  the  state,  a  permit  to  keep  the  same  having  first  been  obtained 
from  the  state  board  of  fish  and  game  commissioners. 

History:    E^nactment  approved  March  23,  1901,  Stats,  and  Amdts. 

1900-1,  p.  GTS:  amended  March  IS,  190S,  Stats,  and  Amdts.  1906.  p.  1014; 

Harch  21,  1907,  StaU.  and  Amdts.  1907,  p.  762.  Kerr's  Stats,  and  AmdU. 

1906-7,  p.  638;  April  16,  1909,  Stata.  and  Amdts.  1909,  p.  9SS;  May  18. 

1917,  Stats,  and  Amdts.  1917,  p.  6G6.     In  efTect  July  27,  1917. 
Note:   The  Code  Commission  enacted  a  section  which  they  numhered 

i  637a,  prohibiting  Injuring,   destroying,  or  obstmctlng   flBh-ways   or 

flsh-ladders,  but  the  act  was  held  nncoDStitutlonal,  nee  history,  (6, 

Kerr's  Cyc.  Pen.  C„  also,  ante,  f  17U. 

g  637b.  APPLICATION  OF  PEOHIBITIOK.  The  provisions  of  this  chap- 
ter prohibiting  any  person  from  having  in  his  possession  any  fish  or  game  or 
parts  thereof  at  any  time,  or  during  the  seasons  herein  specified,  shall,  unless 
express  provisions  be  made  herein  to  the  contrary,  apply  to  all  such  fish  or 
game  or  parts  thereof,  whether  the  said  fish  or  game  or  the  fish  or  game  from 
which  the  parts  were  taken  were  caught  or  killed  in  the  state  of  California,  or 
the  said  fish  or  game  or  parts  thereof  were  shipped  into  this  state  from  any 
other  state,  territory  or  foreign  country. 


§637c.  SEALS  AND  SEA-LIONS  IN  SANTA  BARBARA  CHANNEL. 
PRESERVATION  OP.  Every  person  who  shoots  or  otherwise  kills,  destroys, 
wounds,  maims,  takes,  captures  or  cripples,  by  seines,  set-nets,  nets,  traps,  nets 
[sic]  or  any  other  kind  of  fixed,  permanent  or  loose  trap  or  contrivance,  any 
seal  or  sea-lion  in  the  waters  of  the  Santa  Barbara  channel,  or  on,  near  or  about 
any  lands  adjacent  thereto,  is  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  is  punishable  by  a  fine  of  not  less  than  one  hundred  dollars  or  by 
imprisonment  in  the  county  jail  not  less  than  sixty  days,  or  by  both  such  fine 
ami  imprisonment;  provided,  that  the  state  fish  commission  may  grant  permis- 
sion to  any  person  whom  it  deems  fit,  to  kill,  trap,  net,  or  capture  alive,  seals 
or  sea-liona  for  scientific  or  exhibition  purposes,  the  number  allowed  to  be 
killed  OP  captured  to  be  specified  in  said  permit. 

History:    Enacted  March  13,  1909.  Stats,  and  Amdts.  1909,  p.  32S. 
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§637d.  SHIPPING  RESIDENT  OS  MIORATOBY  NON-GAME  BIRDS, 
PROHIBITED.  Every  person  or  corporation  acting  as  a  common  carrier,  its 
officers,  agents  or  servants,  who  shall  ship,  carry,  take  or  transport  whether 
within  or  beyond  the  confines  of  the  state  any  resident  or  migratory  non-game 
bird,  except  as  permitted  by  this  code,  shall  be  guilty  of  a  misdemeanor. 
Hiatory:    Enacted  AprU  IS,  1909,  Stata.  and  Amdtg.  1S09,  p.  936. 

§  637e.  CEBTIFIOATE  GIVING  BIGHT  TO  TAKE  BIBDS,  ETC.,  FOB 
8CIENTIFI0  PUBPOSES.  Sections  six  hundred  and  thirty-seven  a,  six  hun- 
dred and  thirty-seven  c,  and  six  hundred  and  thirty-seven  d,  shall  not  apply  to 
any  person  holding  a  certificate  giving  the  right  to  take  birds,  their  nests  or 
eggs  for  scientific  purposes  only,  as  hereinafter  provided.  Certificates  may.be 
granted  by  the  board  of  fish  commissioners  to  any  properly  accredited  person 
permitting  the  holder  thereof  to  collect  birds,  their  nests  or  eggs  for  scientific 
purposes  only.  All  certificates  authorized  by  this  act  shall  expire  on  the  31st 
(luy  of  December  of  the  year  issued,  and  shall  not  be  transferable.  On  proof 
that  the  holder  of  such  certificate  has  killed  any  bird,  or  has  taken  the  nest  or 
eggs  of  any  bird  for  other  than  strictly  scientific  purposes  his  certificate  shall 
become  void,  the  birds,  nests  or  eggs  collected  under  such  certificate  shall  be 
forfeited,  and  shall  be  delivered  by  the  board  of  fish  commissioners  to  some 
public  museum  of  natural  history  in  the  state,  and  the  holder  of  the  certificate 
shall  be  guilty  of  a  misdemeanor. 

History:    E^nacted  April  16.  1909,  Stats,  and  Amdts.  1909.  p.  93S. 

g637f.  NEEDLESSLY  TAKING  OB  DESTROYINO,  ETC.,  NESTS  OR 
EGOS.  MISDEMEANOR.  Every  person  who  shall  with  the  State  of  Cali- 
fornia take  or  needlessly  destroy,  or  attempt  to  take  or  destroy,  the  nests  or 
eggs  of  any  wild  bird  protected  by  this  code,  or  have  such  nests  or  eggs  in  hij 
possession,  except  as  permitted  by  this  code  is  guilty  of  a  misdemeanor. 
Hlitory:    Enacted  AprU  16,  1909,  Stats,  and  Amdts.  1909,  p.  936. 

geSTVaCg].  PREDATORY  ANIMALS.  [WHAT  ARE.]  Where  the  words 
"predatory  animals"  occur  in  this  chapter,  the  following  animals  only  shall 
be  considered  predatory  animals:  The  order  Insectivora  (moles,  shrews),  the 
family  Canidie  (wolves,  coyotes,  foxes),  the  family  Procyonidre  (ringtail  cats, 
foons),  the  family  Mustelidas  (martins,  fishers,  wolverines,  weasels,  minks, 
skunks,  badgers),  the  family  Pelidffi  (cougars,  wild  cats,  jack  rabbits),  the 
order  Rodentia  (rats,  mice,  gophers),  except  the  families  Scuiridie  and  Petau- 
ristidfe  (tree  squirrels,  flying  squirrels),  the  black-tailed  jack  rabbit  of  the 
order  Lagoniorpha;  the  cottontail  rabbit  and  the  brush  rabbit  of  the  family 
Leporide  in  fish  and  game  districts  four,  nineteen  and  twenty-one;  and  the 
following  species  of  birds :  blue  jays,  English  or  European  house  sparrow,  great 
horned  owl.  sharp-shinned  hawk.  Cooper's  hawk,  duck  hawk  and  house  finch, 
commonly  known  as  California  liunet. 

History:   Eaactment  approved  April  14,  1915.  Stats,  and  Amdts.  1915, 

p.  6S:  amendment  approved  April  9,  1917.  Stats,  and  Amdts.  1917,  p.  44; 

amendment  approved  May  IS,  1919,  Stats,  and  Amdta.  1919,  p.  719. 
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OP  OTHER  AND  MISCELLANEOUS  OFFENSES. 

i  638.     Neglect     ot    poatpoDement     of     tele-  g  650.     Seodiog  lettera  threatening  to  expose 

grsphie  or   telephonic   messages.  aaothcr. 

S  630.     Emplojee  using  information  contained  {  6oOl^.  Serious);   injuring   peraons   or  prop- 
in    telegrttpbic    or    telephonic    met-  ert;.  etc.     A  misdemeanor. 

sagBB.  i  650a.  Exposure    of   paroled   prisoners,    ete., 
i  640.     Clandestinely     learning     Contents     ot  prohibited. 

telegrapbic  or  telephonic  messages.  { GSl.     Requiring    wards    or    apprentices    to 

Penalty.  work  more  than  eight  houra. 

{ 641.     Bribing  telegraph  or  telephone  oper-  1 052.     Officer  or   member  of  national  gimri] 

ator.  failing  to  attend   parade,  obey   or- 

ders, or  discharge  duty. 
I  653.     Member  of  national  guard  failing  to 

missioners.  attend  parade,  etc.,  when  notified. 

1 643.     Violations    of    tbe    provisions   of   the  |653'/4[a].  Appraisers  of  estates   not  to  se- 

cbapter    relating    to    police    regula-  cept  fee  or  reward. 

tioDs  of  San  FranciBco  harbor.  f  6S3b.  Abuse  of  school  teachers. 

)  644.     Enticing  seamen  to  desert.  [Repealed.]  f  653c.  Unlawful   for   state   officer,   agent   of 
i  645.     Harboring    deserting    seamen.       [Be-  the    state,    contractor,    or    subcon- 

pealed.J  tractor,    to    permit    workmen    upon 

{ 646.     Aiding   apprentices   to   run   away,   or  public    works   to    work   more    than 

harboring  tbem.  eight  hours  per  day.    Exception. 

i  647.     Vagrants,  who  are.     Penalty.  S  653d.  Retaining  wages  of  employee. 

i  648.     Issuing,  or  circulating  paper  money.  f  653e.  Blacklisting    former    employees    pro- 
I  649.     Officers    of    fire    department    issuing  bibited.     Penalty. 

false  eertifleates  of  exemption.  f  654.     [Supplanted  by  f  653b.] 

§638.  NEGLECT  OR  POSTPONEMENT  OF  TELEGRAPHIC  OB  TELE- 
PHONIC MESSAGES.  Every  agent,  operator,  or  employee  of  any  telegraph 
or  telephone  office,  who  wilfully  refuses  or  neglects  to  send  any  message 
received  at  such  office  for  transmission,  or  wilfully  postpones  the  same  out  of 
its  order,  or  wilfully  refuses  or  neglects  to  deliver  any  message  received  by 
telegraph  or  telephone,  is  guilty  of  a  misdemeanor.  Nothing  herein  contained 
must  be  construed  to  require  any  message  to  be  received,  transmitted,  or  deliv- 
ered, unless  the  charges  thereon  have  been  paid  or  tendered,  nor  to  require  the 
sending,  receiving,  or  delivery  of  any  message  counseling,  aiding,  abetting,  or 
encouraging  treason  against  the  government  of  the  United  States  or  of  this  ' 
state  or  other  resistance  to  the  lawful  authority,  or  any  message  calculated  to 
further  any  fraudulent  plan  or  purpose,  or  to  instigate  or  encourage  the  perpe- 
tration of  any  unlawful  act,  or  to  facilitate  the  escape  of  any  criminal  or  person 
accused  of  crime. 

History:  Enacted  February  14,  1ET2,  founded  on  {  4  Act  April  18, 
1862,  Stats.  1862,  p.  28S;  amended  by  Code  Commlsston,  Act  March  16, 
1901,  State,  and  Amdta.  1900-1,  p.  477,  act  held  unconstitutional,  see 
history,  i  5,  ante;  amendment  re-enacted  March  21,  1906,  Stats,  and 
AmdtB.  1906,'  p.  690. 

§639.  EMPLOYEE  USmO  INFORMATION  CONTAINED  IN  TELE- 
GRAPHIC OR  TELEPHONIC  MESSAGES.  Every  agent,  operator,  or  em- 
ployee of  any  telegraph  or  telephone  office,  who  in  any  way  uses  or  appropri- 
ates any  information  derived  by  him  from  any  private  message  passing  through 
his  hands,  and  addressed  to  any  other  person,  or  in  any  other  manner  acquired 
by  him  by  reason  of  his  trust  as  such  agent,  operator,  or  employee,  or  trades 
or  speculates  upon  any  such  information  so  obtained,  or  in  any  manner  turns, 
or  attempts  to  turn,  the  same  to  his  own  account,  profit,  or  advantage,  is  pun- 
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ishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  by 
imprisonment  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

Hr«tory:  Enacted  Febniar?  14,  1872,  [ounded  on  9  3  Act  April  18, 
1862,  StatB.  1862.  p.  2S9;  amended  by  Code  CommiBalon.  Act  March  16, 
1901,  StatB.  and  AmdtB.  1900-1.  p.  477.  act  held  unccnBtltutfonal,  see 
htstory>  S6,  ante;  ameDdment  re-enacted  March  21,  190&,  Stats,  and 
AmdU.  1805,  p.  690. 

§640.  CLANDESTIHELT  LEABNINa  OONTEHTS  OF  TELEGRAPHIC 
OR  TELEPHONIC  MESSAOES.  PENALTY.  Every  person  who,  by  means 
of  any  machine,  instrument,  or  contrivance,  or  in  any  other  manner,  wilfully 
and  fraudulently,  or  clandestinely  taps,  or  makes  any  unauthorized  connection 
with  any  telegraph  or  telephone  wire,  line,  cable,  or  instrument  under  the 
control  of  any  telegraph  or  telephone  company;  or  who  wilfully  and  fraudu- 
lently, or  clandestinely,  or  in  any  unauthorized  manner,  reads,  or  attempts  to 
read,  or  to  learn  the  contents  or  meaning  of  any  message,  report,  or  communi- 
cation while  the  same  is  in  transit  or  passing  over  any  telepgrah  or  telephone 
wire,  line,  or  cable,  oris  being  sent  from,  or  received  at  any  place  within  this 
state  J  or  who  uses,  or  attempts  to  use,  in  any  manner,  or  for  any  purpose,  or 
to  communicate  in  any  way,  any  information  so  obtained ;  or  who  aids,  agrees 
with,  employs,  or  conspires  with  any  person  or  perftons  to  unlawfully  do,  or 
permit,  to  cause  to  be  done  any  of  the  acts  or  things  hereinabove  mentioned,  is 
punishable  as  provided  in  section  639. 

History:    Enacted  February  14,  1S72,  tounded  upon  i  6  Act  April  18, 

1S62,  p.  289;  amended  by  Code  Commf salon  Maroti  16,  1901,  Stata.  and 

AmdtB.  1900-1,  p.  477.  act  held  unconstitutional,  see  history,  i  5  Pen.  G. 

CommlsHlon  amendment  re-eaacted  March  21,  1905,  Stats,  and  Amdts. 

1905,  p.  GSl :  amended  April  26,  1915,  Stats,  and  Amdts.  1916,  p.  210. 

In  effsct  August  8,  191G, 

IS  A  "WIRELESS  MF.SSAGB"   WITHIN  38,  Oklahoma. 

THE  PROVISIONS  OP  THE  39.  Rhode  Island. 

PENAL  CODE  I 
I.  Introductost  Stateuent. 
II.  Eleuentasy  Bulbs  of  Constkvction, 
I.  Intsoddctort  Statbuent.  44    re,|eral. 

1-  4.  In  geaeral.  45^  46.  Rule  0/  constnietion  in  this  state. 

S,  0.  History  and  import  of  sections  619  and 

640  Penal  Code.  *■  *"  ■'■«'••'■«  "•■••■ta  of  tricKrarb  ar 

_ .,..,.  IvIcphoBC   ■■•■>>>«,   s«e,   ante,    section    tl> 

T.  A  "wireless  message"  lea  thing  apart.       ^^^j  ^m^  " 


40.  Vermont. 
41,42.  Virginia. 
43.  Washington. 


8-  II.  The  word  "telegraph." 
12,  13.  The  sole  objeet  of  these  sections. 
II.  Eleuent&st  Rules  or  Construction. 
14- 21.  As  to  geueially, 
22,23.  California. 
24, 2S.  District  of  Columbia. 

26.  Florida. 

S7.  Idaho. 


Aa  ta  opcalac  t>l«cra»li  or  telepkoa*  aua- 


a  le6:al  editor 

to   take 

coKnizunce   of  ever>' 

"poinf  ■  a  resDi 

ircetul  a' 

or  of  every  qui 

sBtlon  an 

tll-advlaed  criminal 

prosecution  may   raise.      But  In   those 
«n  ™«    ,,.  ■  '"   which  a  Ereat   fundamental   princlp 

28,29.  Kentucky.  the   law   la   Involved.— and  especlaUy   » 


30.  Michigan,  the  exact  point  preser 

31.  Missouri.  "'■le'l    directly   or    Indirectly    by   c 


32.  Nevada. 


In   this 
tor   that   matter.— 


J- 36.  New  York.  presentlns  the  fundamental  principles 

37.  North  Carolina.  autborllles    which    do.    or    should,    e< 
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courts,  and  other  offlcera  of  the  Judicial 
depHrCment,  [n  arriving  at  a  conclusion. 

I.  The  question  whether  a.  "meaBBRe" 
sent  by  electric  apace- teleKraphy.  throuKh 
the  inatrumentallty  of  any  of  the  various 
methoda  of  aendInK  what  la  popula.rly 
known  us  a  "wlreleaa  mesaase."  [a  embraced 
within  the  provlalona  and  prohibitions  of 
the  Penal  Cude  In  this  state,  haa  been  ralaed 
by  an  Indictment  recently  returned  by  the 
Kritnd  Jury  of  Los  Angelea  County,  "under 
Instruction,"  no  doubt. 

S.  The  occasion  lor  this  Indictment, 
briefly.  Is  as  follows;  For  a  number  of 
years  there  have  been  three  flve-cent  morn- 
InK  papers  In  the  clly  of  Los  Angeles,  -all 
of  that  class  known  as  of  the  "reactionary" 
type.  Recently  a  one-cent  morning  paper. 
'   type,  waa  eatabllahed 


there 


iiltint 


d  papers  published  a  scurrilous,  not 
to  say  libelous,  article  roKardlng:  the  owner 
and  publisher  of  the  new  paper.  The  prO' 
prlelor  of  another  of  the  old  morninK 
papers  telephoned  to  the  editor  of  the  third, 
■■sUKgeatlnK"  that  the  latter  copy  the  said 
attack.  The  latter  editor,  belne-  at  Avalon. 
I  telephone  or  messenger, 


inica 


'   him 


"wireless"  from  the  wlreleas  station 
ofHce  of  the  paper  hrst  publishing  the 
attack.  This  measenBo  waa  "taken"  by  a 
flt  teen -year -old  boy  "operator,"  on  a  private 
wireless  apparatus  rlsg'ed  up  in  hla  father's 
home.  The  new  paper  puhllshed  the  wlre- 
leaa  mesaaKe  as  taken  by  the  boy  operator. 
The  senulneness  of  the  messaee  Is  not  de- 
nied, and  the  accuracy  of  the  "taking"  Is 
not  queatloned.  The  matter  of  the  publica- 
tion was  laid  before  the  grand  Jury  and  an 
Indictment  under  section  SIS  of  the  Penal 
Code  was  returned. 

1.  If  there  Is  any  statute  In  this  state 
to  warrant  or  sustain  such  an  indictment  It 
la  found  In  aecllon  £19  or  section  610  of  the 
Penal  Code,  Neither  of  these  sections  spe- 
clflcally  provide  as  to  a  "wireless  message," 
or  use  words  of  equal  Import  which  Indi- 
cate an  Intention  on  the  part  of  the  legis- 
lature to  Include  within  the  prohibition  and 

by  Inference  and  conatrunlon.  By  express 
provision  of  section  4  of  Ihe  Penal  Code  a 
criminal  statute  Is  to  be  "construed  accord- 
ing to  the  fair  Import  of  the  terms,  and 
with  a  view  to  effect  Its  object";  and  sec- 
tion 185S  of  the  Code  of  Civil  Procedure 
prohibits  the  court  from  reading  Into  the 
statute  language  or  words  nixt  Incorporated 
therein.— See  People  v.  Doyle,  IS  Cal.  App. 
«11,  110  Pac.  4ES. 

B.  History  Bad  laaport  of  aeTtloBS  «!»  sad 
•M,  Peaml  Code.— These  sections  of  the 
Penal  Code  were  both  enacted  on  February 
11,  ISTi.  and  were  both  amended  into  their 
present  provisions  on  March  Zl,  1905.  When 
these  sections  were  originally  enacted  they 
related  solely  to  a  mode  of  telegraphy 
which   depended  upon   conduction,   that   Is. 


upon  the  conveying  of  an  alectrlcal  current 
by  an  unbroken  metallic  wire  suspended  or 
laid  between  two  stations.  In  fact,  no 
other  method  of  telegraphy  was  at  that 
time  known  or  put  Into  practice  for  more 
than  a  quarter  of  a  century  thereafter. — 
See  George  lies'  "Flame  Electricity,  and 
the  Camera,"  ch.  XVI,  New  Science  Library, 
vol.  It,  p.  lie. 

C.  These  statutes  having  been  enacted 
before  such  a  thing  as  "wireless  teleg- 
raphy" or  a  "wireless  message"  was  known. 
— or  even  dreamed  of.  unless  it  may  have 
been  In  the  privacy  of  the  laboratory,  by 
an  eminent  scientist  here  and  there  over  the 
world. — It  can  not  be  presumed  that  there 
was  an  Inlentlon  on  the  part  of  the  legis- 
lature to  Include  within  the  prohibition 
and  punishment  provided  in  these  aectlons 
a  thing  not  known  at  that  time — to  wit.  a 
"wireless  messsKe."  Telephones  were  not 
known  at  the  time  these  sections  were 
originally  enacted;  and  It  has  alipays  been 
conceded,  on  all  hands.  In  this  state,  that 
so  far  as  the  criminal  laws  of  the  state  are 
concerned  (whatever  may  be  the  rule  In 
civil  casea),  telephony  and  telephonic  mes- 
sages were  not  embraced  within  the  pro- 
visions of  the  original  aectlons.  As  a  mat- 
ter of  fact,  these  sections  were  amended 
on  March  21,  ISDE,  Into  their  present  (arm, 
for  the  express  purpose  of  making  them 
cover  telephony  and  telephonic  meaaages. 
The  amendment  to  section  IIS  consiala 
almply  in  the  Insertion  of  the  worda  "or 
telephonic"  after  the  word  "telegraphic" 
and  before  the  word  "message";  and  the 
amendment  to  section  S40  consists  simply 
of  the  Insertion  of  the  words  "or  tele- 
phone" before  the  word  "line,"  and  before 
the  word  "olTlce."  This  shows  beyond  the 
possibility  of  question  or  of  a  remote 
doubt  that  there  was  no  Intention  on  the 
part  of  the  legislature  to  so  amend  these 
statutes  as  to  make  them  embrace  "wire- 
less messagea."  To  bring  wireless  teleg- 
raphy and  wlreleas  messages  within  the 
provisions  and  prohibitions  of  these  stat- 
wlU  be  absolutely  necessary   to   do 


D  In 


1 press 


r.  A  "wlrrleaa  neesoKe"  Is  ■  thiBK 
BpBTi,  both  from  a  telegraphic  message  and 
a  telephonic  message.  It  dllters  as  much 
from  each  other  bb  they  dlfTer  from  each 
other;  and  a  telephonic  message  had  to  be 
especially  provided  for  by  amendment  to 
bring  It  within  these  statutes. 

8.  The  ward  ••telem'Bph**  la  derived  from 
a  Oreek  word,  which  means,  literally,  afar 
writing,  or  to  write  afar,  and,  as  known  to 
the  law,  refers  to  the  entire  system  of  ap- 
pliances used  In  the  transmission  of  tele- 
graphic messages  by  electricity,  consisting 
of,  first,  a.  battery  or  other  source  ol  elec- 
tric power:  secondly,  of  a  line.  wire,  or 
other  artlBcIa!  conductor  for  conveying  the 


:   from 


ration    i 


other;  thirdly,  of  the  apparatus  for  trans- 
mitting. Interpreting,  and  reversing  the 
electrical  current;  and,  lastly,  of  the  Indt- 
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CBtor  or  slenalllnK  Instrument. — Hackett 
V.  State.  10&  Ind.  ISO,  tSl,  GE  Am.  Rep.  ZOl, 
110.  6  N.  E.  ITS.  186;  O'Reilly  v.  Morse.  66 
V.  S.  (16  How.)  Bl,  114.  14  L..  ed.  601,  631. 
See  8  Words  and  Phrases,  p.  6SaE. 

S.  JudlcJal  notice  is  taken  by  the  courts 
of  the  fact  that  the  "telegraph"  of  a  rail- 
road company  consists  of  wires  strunB  on 
poles  act  upright  In  the  ground  along  the 
road. — Youree  v.  Vlcksburg,  S.  *  P.  R.  Co.. 
110  La.  7S1,  al  Bo.  778. 

10.  These  sections  of  the  Penal  Code,  as 
enacted  In  187S,  embrace  the  words  "tele- 
graphic messaga"  and  "telegraph  line." 
showing  unmistakably  that  the  only  thing 
the  legislature  had  In  mind  at  the  time  of 
their  passage  was  the  "conduction"  spoken 
of  In  paragraph  flve  of  this  note:  and  the 
amendments  to  the  original  sections  simply 
Introduce  the  words  "telephone"  and  "tele- 
phonic." leaving  the  original  sections.  In 
purpose,   absolutely 


t  their 


phone  lines  and  telephone  messages — both 
of  which  depend  upon  and  are  operated 
through   "conduction." 

11.  These  two  sections  of  the  Penal 
Code,  being  In  pari  mate'rla,  are  to  be  con- 
strued together,  and  so  construed  there  can 

only  method  of  transmission  In  the  con- 
templation of  the  legislature, 

IS.     The    aole     okjeet     mt    fhcse    ■evtloHs, 

When  originally  enacted,  and  as  amended, 
was  and  Is  to  prevent  the  employees  of 
telegraph  and  telephone  lines  and  oRlces 
from  giving  out  to  other  than  the  ad- 
dressee, or  making  a  private  use  of.  mes- 
SBses  sent  and  received;  and  also  to  pre- 
vent persons  not  employees  from  getting 
poBSesBlon  of  the  contents  of  messages  and 
information  not  intended  tor  and  not  deliv- 
ered to  them;  that  is.  by  the  means  popu- 
larly known  aa  "wire-tappinK."    To  accom- 


plish 


ping 


"LTsque  ad  ocrum.  et  usque  ad  coelum"  la 
a  venerable  maxim  of  the  law.  Hence, 
any  one  who  goes  onto  a  housetop  and 
there  shouts  his  private  business  Into  the 
air.  which  Is  common  to  and  the  "prop- 
erty" of  all  men.  takes  the  chance  of 
having  his  "shout"  overheard  by  any  one 
over  or  by  whose  premises  the  sound-wave 
passes;  and  If  he  Is  Injured  thereby  he 
has  but  himself  to  blame.  It  is  damnum 
absque  Injuria.  And  this  rule  holds  good, 
no  matter  in  what  "language"  "the  shout" 
Is  uttered.  See  IE  Case  and  Comment,  p. 
138. 

13.  These  principles  are  so  elementary 
that  there  would  be  no  excuse  for  incor- 
porating (hem  In  a  work  of  this  chBrarter. 
were  It  not  manlfc.it  some  who  should  do 
not  know   them. 


II.  ELEMENTARY  RULEa  OF  CONSTRUC- 
TION. 

14.  Aa  to  xraerallr. — The  conditions 
which  Justify  this  note  also  make  It  neces- 
sary that  a  few  of  the  elementary  rules 
for  the  construction  of  criminal  and  penal 
statutes  should  be  given.  These  rules  are 
well  settled;  the  authorities  are  all  "one 
way."  and  we  will.  In  the  main.  conDne 
those  cases  herewith  given  to  those  which 
have     been     decided     during     the     last     two 

15.  The  Interpretation  of  criminal  stat- 
utes Is  to  be  according  to  their  natural  and 
obvious  meaning:  and  when  there  la  no 
ambiguity  In  the  language  used,  and  ihe 
meaning  and  purpose  are  clear,  courts  are 
not  authorised  to  either  limit  or  extend 
the  language  of  the  act  by  construction, — 
Cearfoss  v.  State,  42  Md.  441,  1  Am.  Cr.  Rep. 
460;  Dwr.  Stats.   144;  Story's  Conf.  Laws  10. 

16.  A  criminal  statute  Is  open  to  con- 
alrucllon  only  where  there  is  reasonable 
uncertainty  as  to  Its  meaning. — Weirlch  v. 
State,  140  Wis.  >8,  SI  L.  R.  A.  (N.  S,>  ISSl, 
ISl  N.   W.   6KJ. 

17.  When  the  meaning  Is  plain,  the  act 
must  be  carried  into  effect  according  to  its 
language,  or  Ihe  court  would  be  assuming 
legislative  authority.  Where  the  language 
Is  clear,  It  Is  not  for  the  court  to  embrace 
cases  not  described,  because  no  reason  Is 
seen  why  they  were  not  included, — Denn  v, 
Reld,   IB   U.    8.    no    Pet,)    614.    9    L,    ed,    619. 


This 
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among  which  are:  Fed.  Board 
hake  Co.  Com'rs  v,  Rollins.  ISO  U,  S,  861, 
£70,  9  Sup,  CI,  SG3.  31  L.  ed,  1060,  1063; 
Bate  Refrigerating  Co.  v.  Sulzberger.  16T 
U,  S,  1.  37,  IE  Sup.  Ct.  GIS.  30  L,,  ed,  601, 
611;  The  Meteor,  1  Am,  L,  Rev,  401.  Fed. 
Cas,  No.  940S;  Berlin  I.  B.  Co. 'v,  San  An- 
tonio. SI  Fed,  889;  Grace  v.  Collector  of 
Customs,  T3  Fed.  313,  4B  U,  S.  App,  S65; 
Butler  V,  United  States.  87  Fed,  665.  111. 
Hlllls  V,  Chicago.  ED  HI.  90.  He.  Lyon  v. 
Lyon.  S8  Me,  404,  34  Atl.  181,  Md.  Cear- 
foss V.  State,  41  Md.  403.  1  Am,  Cr.  Rep,  460. 
Masa.  Denny  V,  Merrilleld,  1Z8  'Mass.  231, 
MlH.  Hawkins  v,  Carroll  Co..  fiO  Miss.  769, 
•H.  C.  State  V.  Eaves,  108  N.  C,  764.  8  L.  R.  A. 
160,  11  S.  E.  170  ("no  one  except  Ihe 
legislature  can  change  or  repeal  the  stat- 
ute"); Brown  v.  Brown,  103  N.  C,  113,  211. 
9  S,  K.  TOS  ("the  language  being  clear,  the 
supposed  policy  of  the  legislature  la  too 
uncertain  a  ground  upon  which  to  found  the 
Interpretation  of  the  statute"),  Okla.  Ir- 
win V.  Irwin,  1  Okla.  219,  37  Pac.  580. 
S.  C.  Query  v,  Kensler,  J  S.  C.  426.  Tex. 
Roberta  v.  Yarboro.  41  Tex.  461;  Cline  v. 
State.  16  Tex.  Cr.  310.  361.  61  Am.  St.  Rep. 
(60.  389.  36  S,  W.  IIOS.  V«,  Floyd  v. 
Harding.  28  Gratt.  405;  Com.  v.  Smith.  76 
Va.  484,  W.  Va.  Snyder  v.  Martin.  17 
W.  Va.  276,  311,  41  Am,  Rep.  670.  681;  Dack 
v,  Hansbarger.  IT  W.  Va.  341.  Wts.  Buff- 
ham  v.  Racine.  16  Wis.  464  (die.  op,  holding 
"court  can  not  depart  from  plain  meaning 
of  a  atalute  on   ground   of  public  poliiy"); 
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State  T.  Pullman  Car  Co.,  «t  Wla.  t».  110, 
tS  N.  W.  871. 

18.  No  cas«  can  be  broUKhl,  by  con- 
itructlon.  within  a  criminal  statute,  unlesa 
the  act  !■  completely  within  the  word*  of 
the  statute. — State  t.  Graham,  3»  Ark.  EIR, 
4  Am.  Cr.  Rep.  2T«;  Olbson  v.  State,  38  Qa. 
571;  State  v.  I^well,  iS  Iowa  104:  State  v. 
Chapman.  Si  Kan.  134.  S  Pac.  TS8,  G  Am. 
Cr.  Rep.  ISO:  Remington  v.  State,  1  Ore.  SSI. 

IS.     Thinfcs  not  clearly  within  a  criminal 

within  lie  proTlaion  by  construction.  There 
are  no  oieeptions  to  this  elementary  rule, 
and  the  authorities  are  ao  numeroue  wo 
can  simply  indicate  where  they  are  to  be 
found.— See  44  Cent.  Dig.  col.  i894.  I  Hi; 
18  Dec.  Die-  p.  lOlS,  1 141;  Am.  Dig.  tit. 
"StotuteH,"  g  S41. 
id.     Where 


2*.  Ftorltla. — Should  not  be  extended  be- 
yond what  their  terms  reasonably  Justify. 
— Snowden  V.  State,   61  So.   548. 

ST.  Maho. — Should  not  be  extended  by 
construction  beyond  the  natural  meaning  of 
the  words  used. — Independent  School  Dist. 
V.  Cotllne.  IE  Idaho  bit.  Sg  Pac.  867. 

38.  KeutBcky.— Should  be  sEven  a  rea- 
sonable construction  to  effectuate  the  In- 
tention ot  the  leclalature  In  its  enactment- 
— Katiman  y.  Conn.  140  Ky.  114,  130  S.  W. 


29.     Op( 

:   be   < 


ration  of  a  criminal  statuti 
:tended  by  Implication. — Coi 
,1  Ky.   441,   ISJ  8.  W.  lOSS. 


lUbt    T 


1  the 


xprea 


it  within 
IfiS  Fed. 


the  statute   after    the    event   by    ir 

tlon. — See  Martin  v.  United  States. 

198,    reverBing    104    8.    W.    «7g:    Erbaugh    T. 

United    States.    97    C.    C.    A.    861,    ITI    Fed. 

4SJ;   HcCord  v.   State.  Z  Okla.   214,   191    Pac. 

280. 


II. 


I  purpose 


of  a 


its    language,    as    required    b: 

Courts     may     be     authorised 

to    restrain    the    Kenerallty    o 

t  a  law,  BO  as  to  exclude  excep 


Malone,  1 

M.  HIeklcaB. — Court  can  not  enlarge  by 
Intendment  meaning  ot  words  used  in  stat- 
ute.~TounB  T.  Moore.  KS  Mich.  flO,  lit 
N.  W.  19. 

51.  Mlaaanrf, — Must  be  applied  to  such 
cases,  only,  as  come  clearly  within  Its  pro- 
visions.— Cowan  V.  Weatern  Union  Tel.  Co., 
149  Uo.  App.  40T.  119  S.  W.  1088. 

52.  NeTMda.— Must  appear  that  the  acts 
complained  of  are  clearly  an  offense  under 
the  statute. — Ex  parte  Smith,  111  Pac.  910, 
918. 

as.  New  Yark.— "Courts  must  read  crim- 
inal Blatutes  as  they  And  them,  and  In 
spite  ot  the  legislative  declaration  that  the 
Penal  Code  (Penal  Law  now)  shall  be  con- 
strued according  to  the  fair  Import  of  Its 
terms,  to  promote  Justice  and  effect  the 
of   the   law." — People   v.    TeaL    1 


108  I^.  198,  IS  Am.  Cr.  Rep.  2T2,  281. 

ZZ.  Calif oralB The  court.  In  constru- 
ing a  criminal  statute,  can  not  read  Into  It 
language  or  words  not  Incorporated  therein. 
— Code  Clv.'Proc.  1  1BE8:  People  v.  Doyle,  IJ 
Cal.  App.  611,  110  Pac.  458.  The  only  known 
eicepllon  to  this  general  and  very  ele- 
mentary rule  is  to  be  found  In  the  obiter 
matter  In  the  opitiloti  in  the  Standard  Oil 
Case,    in    which    the    Judge     "read    in"    the 

dfically  rvfused  to  Include.  This  was  en- 
tirely beyond  the  power  of  the  Judge:  and 
the  power  of  the  Judge  In  this  regard  has 
been  denied,  in  no  uncertain  terms,  again 
and  again  In  the  decisions  of  the  United 
Slates   Supreme   Court. — See   par.    17,   ante. 


'.  Leo.   32  So.   447,       N.  Y.  S72,  89  N.  E.  1088,  i 


sing  1st  App. 


ZS.  Where  any  pa 
thing  Is  mentioned  In  a 
the  subject  o(  an  olTen 
or  thing  or  property,  o 
larly  designated  by  the  t 


ular  article  or 
Imlnal  statute  as 
It  la  such  articlo 
,  which  la  popu- 

1  used  that 


i  within  the  prohi- 
bition.—People  V.  Doyle,  II  Cal.  App.  811, 
110  Pac.  458. 

UUlrlet      Of      CslBBbla.— Legislative 


be  reasonably  and  fairly  Interpreted. — Peo- 
ple V.  Abramson,  1S7  APP.  Dlv.  649,  122 
N.  r.  Supp.  118. 

16,  Should  not  be  strained  beyond  the 
plain  Import  of  the  language  used  to  en- 
large the  fleid  of  crime.— William  Foic 
Amusement  Co.  V.  McClellan.  Ot  Misc.  100. 
114  S.  Y.  Supp.  594. 

36.  No  strained  construction  should  be 
applied  to  the  simple  language  of  a  crim- 
inal statute.- People  v.  Moore,  1ST  N.  Y. 
Supp.  98. 

37.  PTanh  CaivllBB. — Must  be  reasonably 
construed  ao  as  to  aacertaln  and  eSectnate 
the  intention  of  the  legislature.— State  v. 
Sheetord,  1G2  N.  C.  809.  67  8.  E.  111. 

38.  OklahoaiB.  —  Operation  and  scope 
should  not  be  enlarged  by  Implication. — 
McCord  V.  Slate,  2  Okla.  Cr.  814,  101  Pac. 
280. 


Inle 


L   the   c 


ictlor 


nnl  stBlule.~-WBde  v.  United  S 
31  Apji.   Z».  SO  L.   R.  A.    (N.  8.)   4S7. 

25,  Must  be  given  a  reasonable  construe 
tlon  BO  as  to  avoid  an  absurd  conclusion.— 
Rhode  V.  United  Stales,  31  App.  249. 


Rhode    le 

iBBd.— Words 

of   a    statute 

eaning  within 

limits;   nellh 

er  are  they   to 

end 

ed  bey 

ond  their  ror 

nmon  Inlerpre- 

bie  doubt  as  to 

the     a 

Df   the 

statute,   the 

party  accused 

the  benefll  of 

— Stn 

f    v,    Mylord 

21    R.    L    632. 

.  C 

.  Rep 

233,  40  Atl. 

751. 
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40.  V*»aBt. — To  be  construed  accordInK  II  61S  and  <40.  and  which,  It  la  thouKbt,  < 
to  the  leglBlatlTB  tntatit,  as  ascertained  from  eludes  a  "wireless  mesaaee,"  Is  found  In  the 
the    Import    of    the    words    used. — Qulld    v,  recent  case  o(  People  v,  Doyle.  IS  Cal.  App. 
PrenlfB,  S3  Vt.  BlI,  7<  Atl.  1116.  (11.  110   Pac.    46g,   which  case  la  abstractef 

41.  VlrclBla — Muse    not    be    extended    to  under  )  600.  ante. 

cases     not     within     the     language     used. —  4S.     The    queBtion    InvolTed    In    the    casi 

Wright  T.  Com.,   109  Va.   847,  K  8.  E.  18.  last    cited    was    whether    section    600,    pre 

4S,     Criminal     statutes     can     not    bs    ex*  scribing  the  penalty    for   maliciously   burn' 

tended    by    construction.— Samuels   T.    Com,  '"B    *     "■tack"    of    hay.     Included    such    i 

110  Va.   901.  66  S.  B.  ZZt.  burning   of  a    "cock-   or   a   "shock"   of   hay. 


hl>Kta>,— A  criminal  s 
tended  by  construction  beyond  I 


rt  says;  "Why  the  leslslature  did 
ot  Include  the  act  of  maliciously  burning 
ihocks'    or   'cocks'    of  hay    within    the 


SS8'"lirp"'~«o'"  '■  ^°""*'*""'-  "  "*""■  »lty  prescribed  by  section  600  of  the  Penal 
Code.    Is   a.    matter    which    need    not   be    In- 

44.  P«aeral.— The  spirit  and  Intention  quired  mto  here.  In  the  determination  of 
will  prevail  against  the  strict  letter  o(  the  ^^^^  question  decisive  here  |t  is  enough  to 
statute.— Territory  of  Hawaii  t.  WanklchI,  it„o„  that  the  leglaUture  did  not  do  so, 
ISO  U.  S-  19T,  as  Sup.  Ct.  TB7,  47  L.  ed.  lOlS.  ^„^  that  It  Is  for  that  department  of  the 
1!  Am.  Cr.  Hep.  409.  government     to     say     what     wrongful    acts 

45.  Hale    of    e*>atraelloB    la    tkla    ■tatc.  shall  Incur  the  penalties." 
S'overnlnK  the  construction  to  be  given  to 

§641.  BRIBING  TELEGRAPH  OB  TELEPHONE  OPERATOR.  Every 
person  who,  by  the  payment  or  promise  of  any  bribe,  inducement,  or  reward, 
procures  or  attempts  to  procure  any  telegraph  or  telephone  agent,  operator,  or 
employee  to  disclose  any  private  mes.sage,  or  the  contents,  purport,  substance, 
or  meaning  thereof,  or  offers  to  any  such  agent,  operator,  or  employee  any 
bribe,  compensation,  or  reward  for  the  disclosure  of  any  private  information 
received  by  him  by  reason  of  his  trust  as  such  agent,  operator,  or  employee,  or 
uses  or  attempts  to  use  any  such  information  so  obtained,  is  punishable  as 
provided  in  section  six  hundred  and  thirty-nine. 

Hiatory:  Enacted  Pebniary  14,  1ST2,  founded  on  }  7  Act  April  18, 
1S62,  Stats.  1862,  p.  290;  amended  by  Code  Gommlsalon.  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  477;  act  held  unconstitutional,  see 
hiatory,  9  G,  ante;  amendment  re-enacted  March  21,  190G,  Stats,  and 
Amdts.  1S05,  p.  691. 

§642.  COLLEGTINa  TOLLS,  ETG.,  AT  SAN  FRANCISCO,  WTTHOUT 
ADTHOBITT  OF  HARBOR  COMMISSIONERS.  Every  person  who  collects 
any  toll,  wharfage,  or  dockage,  or  lands,  ships,  or  removes  any  property  upon 
or  from  any  portion  of  the  water-front  of  San  Francisco,  or  from  or  upon  any 
of  the  wharves,  piers,  or  landings  under  the  control  of  the  board  of  state  har- 
bor commissioners,  without  being  by  such  board  authorized  so  to  do,  is  guilty 
of  a  misdemeanor. 

History:  Enacted  February  14,  1ST2,  founded  on  S  II  Act  March  G, 
1864,  StatB.  1S64,  p.  145;  amended  by  Code  CommlBsion,  Act  March  16, 
1901,  Stats,  and  Amdte.  1900-1,  p.  47S;  act  held  unconstitutional,  see 
hiatory,  {  G,  ante. 

§  643.  VIOLATIONS  OF  THE  PROVISIONS  OF  THE  CHAPTER  RELAT- 
ING TO  POUGE  REGULATIONS  OF  SAN  FRANCISCO  HARBOR.  Every 
person  who  violates  any  of  the  provisions  of  the  laws  of  this  state  relating 
to  sailor  boarding-houses  and  shipping-offices  in  San  Francisco,  or  who  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for  the  performance 
of  any  services  under  a  license  issued  pursuant  to  the  provisions  of  such  laws, 
is  guilty  of  a  misdemeanor. 

History:  Enacted  February  14,  1872,  foimded  on  Act  March  10,  1S70, 
Stats.  1870,  pp.  241,  244. 
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**4-44t  ArPRBNTICB — AIDING  TO  RUN  AWAT— VAGRAMTI. 

§644.    ENTICma  SEAMEN  TO  DESERT.     [Repealed.] 


§646.    HABBORINO  DESERTma  SEAMEN.     [Repealed.] 

Hiatory:  Enacted  Febrnuy  11.  1872,  fonnded  on  H  Act  Har  17, 
1S&3.  SUts.  1863,  p.  ISG;  repealed  March  16,  1907,  StaU  and  Amdta. 
1907,  p.  307,  Kerr'e  Stata.  and  Amdta,  1906-7,  p.  539.  In  effect  Imme- 
dfatelr. 

S646.  AIDING  APPRENTICES  TO  RUN  AWAY,  OR  HABBOBINa 
THEM.  Every  person  who  wilfully  and  knowingly  aids,  assists,  or  encourages 
to  run  away,  or  who  harbors  or  conceals  any  person  bound  or  held  to  service  or 
labor,  ifl  gailty  of  a  misdemeanor. 

History:    Enacted  Pebrnary  14,  1872,  founded  on  1 17  Act  April  10, 
1S58,  Stats.  1S58,  p.  137. 
Ab  «■  avprcBtfeH,  aee  Kerr'a  CrC  Civ.  Code    (Id   ed.).    II II4-1TS   aDd   notu. 

g  647.  VAGRANTS,  WHO  ARE.  PENALTY.  1.  Every  person  (except  a 
California  Indian)  without  visible  means  of  living  who  has  the  physical  ability 
to  work,  and'  who  does  not  seek  employment,  nor  labor  when  employment  is 
offered  himj  or 

2.  Every  beggar  who  solicits  alms  as  a  business;  or, 

3.  Every  person  who  roams  about  from  place  to  place  without  any  lawful 
husioesB ;  or, 

4.  Every  person  known  to  be  a  pickpocket,  thief,  burglar  or  confidence 
operator,  either  by  his  own  confession,  or  by  his  having  been  convicted  of 
either  of  such  offenses,  and  having  no  visible  or  lawful  means  of  support,  when 
found  loitering  around  any  steamboat  landing,  railroad  deptot,  banking  insti- 
tution, broker's  office,  place  of  amusement,  auction-room,  store,  shop,  or 
crowded  thoroughfare,  car,  or  omnibus,  or  any  public  gathering  or  assembly ;  or. 

5.  Every  idle,  or  lewd,  or  dissolute  person,  or  associate  of  known  thieves;  or, 

6.  Every  person  who  wanders  about  the  streets  at  tate  or  nnusual  hours  of 
the  night,  without  any  visible  or  lawful  business ;  or, 

7.  Every  person  who  lodges  in  any  bam,  shed,  shop,  outhouse,  vessel,  or 
place  other  than  such  as  is  kept  for  lodging  purposes,  without  the  permission 
of  the  owner  or  party  entitled  to  the  possession  thereof;  or, 

8.  Every  person  who  lives  in  and  about  houses  of  ill-fame ;  or, 

9.  Every  person  who  acts  as  a  runner  or  capper  for  attorneys  in  and  about 
police  courts  or  city  prisons ;  or, 

10.  Every  common  prostitute ;  or, 

11.  Every  common  drunkard, 

Is  a  vagrant  and  is  punishable  by  a  fine  of  not  exceeding  five  hundred  dollars. 

or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  both 

sueh  fine  and  imprisonment. 

Hiatory:  E:nacted  February  14,  1818;  amended  March  19, 1891,  StaU. 
and  Amdts.  1S91,  p.  130;  by  Code  Commlsaton,  Act  March  16,  1901, 
Stata.  and  Amdts.  1900-1,  p.  478.  act  held  unconstitutional,  eee  }  I71a. 
ante;  amendment  re-enacted  March  9,  1903,  Stats,  and  Amdts.  1903, 
p.  96;  March  2S,  1911  (became  a  law.  under  couBtltutional  provision, 
without  governor's  signature).  Stats,  and  Amdts.  1911,  p.  608. 
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TAGRANTS—WHO  ABB— COITSTRVCTIOIf. 


>MT 


VAOBANCT. 
I.  AflGdavit  of  eomplunt. 
2,3.  Complaint— Charing    a    person    with 
being  a  vBgrant. 
4.  Same — Charging  penon  as  an  idle  and 

dissolute  persoD. 
0.  Conatitntionalitj — As  to  geneiallf, 

6.  Same — On  habeas  corpus. 

7.  Same — Ordinance   providing   foi   pun- 

ishment. 

8.  Construction  of  ■eetion — As  to  gener- 

allf. 
0.  Same — Asking  i 


10.  Same — "Confession." 

11.  Same — "Confidence  operator." 
13.  Same — "Idleness." 

13,14.  Same— " Lewdness  and  dissoluteness." 
19.  Same — Several  groups  of  acts. 

16.  Same — Statute  to  prevent  men,  able  to 

work,  from  idling. 

17.  Evidence — Admissibility  of,  as  to  guilt 

of  other  ofFenses — In  prosecution  for 

IS-  SI.  Same — Suffleieney  of. 
22.  Jury  trial— Bight  to.  ' 
£3.  Lawful   basinesB — Subletting   promises 

for  purpose  of  prostitution. 
S4.  When  complete  as  a  public  offense. 
25,  "Without  any  visible  or  lawful  busi- 


Aa    to    JiiFlBdlctloa    ccHCrallr,    see     post, 

t  St8   nole. 

1.  Andavtt  at  pomp  la  I  at.— Where  an  Bftl- 
dttvlt  of  complaint  eharBing  dafeniJant  with 
having  no  visible  metinE  of  support  and 
with  wandering  about  the  streels  at  late 
and  unusual  hours  at  tho  night,  without 
negatlvinK  that  he  has  a  suRlclent  cause  or 
reaaon  (or  dolnK  so.  It  la  Insufficient  and 
does  not  state  a  public  olTenBe. — Ex  parte 
Frank  McLauKhlln,  IS  Cal.  App.  270.  116 
Pac.  Si  4. 

2.  CoBvlalnt— CharsilBK  ■  prraoa  witk 
belac  ■  TBKraBt,  need  not  alleee  (hat  she 
did  not  have  visible  means  of  support. — 
Ei  parte  McCarthy,  72  Cal.  tSl.  SSG.  U  Pac. 

1.  Complaint  for  vagrancy,  after  charK- 
Ing  all  acts  apeclfled  In  one  group  as  con- 
ailluting    vagrancy,    la    not    invalidated    by 

speclDed.— Ex  parts  McCarthy.  72  Cal.  184. 
SS5.   14  Pbc.   S6. 

4.  San* — CfearglBK  defendant  »  ■>  Idle 
aac  diHolatc  pvnou,  and  without  any  law- 
ful home,  and  that  he  roams  about  streets 
of  said  city  at  late  and  unusual  hours  of 
night  and  lives  In  and  about  hoUBes  of 
Ill-tame,   sufficiently   charges   crime  of   va- 


grancy. I 


mute  making  ons  who  lives 
a  vagrant. — Stat*  v.   Pres- 
ton, 4  Idaho  IIG,  IS  Pac.  «94. 
B.     CDBBtltatloaalItT  _  Aa  to  seBerallr.— 

It  Is  within  the  legislative  power  to  provide 
that  one  having  no  visible  means  of  sup- 
port and  who  admits  that  he  Is  a  swindler 
and  Is  found  loitering  around  places  of 
public  assemblage,  thereby  becomes  a  va- 
grant, and  in  such  a  law  there  Is  nothing 
in  any  wise  abridging  privileges  or  im- 
munities of  citliens  nor  doing  or  seeking 
to  do  aught  than  to  protect  well  disposed 
and  orderly  citliens  from  the  depredations 
of  the  idle  and  vicious. — Ex  parte  Hayden. 
12  Cal.  App.  lis.   14(,  10«   Pac.   RSI. 


•  after 


tfon  for  vagrancy,  court  will  not  presume 
that  such  conviction  was  under  the  first 
clause  of  the  section,  and  hence  will  not 
decide  whether  such  clause  is  conntltu- 
tlonal  or  not. — Ex  parte  Morrison,  Sg  Cal. 
112,  111,  16  Pac.  1084. 

7.  Sane  —  Ordlauee  provldlBg  far  paa- 
UhSBCBt  br  Bae  of  not  less  than  twenty 
dollars,  or  Imprisonment  for  ten  days,  for 
visiting  house  of  ill-tame  Is  unreasonable, 
In  BO  tar  as  It  would  premit  mailmum  fine 
of  one  thousand  dollars,  and  therefore  void. 
—In  re  Ah  You.  ig  Cal.  >«.  101,  21  Am.  SL 
Rep.  ISO.  11  L..  R.  A.  40S,  2E  Pac.  974. 

8.  CoBBfraetlaB  of  aeetloa^As  ta  gea- 
erallr. — This  statute  undertakes  to  deHne 
vagrancy,  declaring  In  eleven  subdivisions 
what  acts  shall  constitute  one  a  vagrant, 
and  a  complaint  charging  a  defendant  with 
each  and  all  of  the  acts  specified  in  all  the 
subdivisions  would  certainly  be  subject  to 
demurrer  (or  (allure  to  comply  with  sec- 
tions 950.  SG)  and  9E2.— People  V.  Plath.  166 
Cal.  227.  lie  Pac.  9G4. 

B.  Sane— Ask'ag  BBSlataaee  on  oae  secB- 
BloB  does  not  make  vagrant,  under  statute 
making  it  offense  (or  healthy  beggar  to 
solicit  alma  as  business. — People  v.  Denby. 
108  Cal.  E4.  ST,  40  Pac.  lOGl. 

10.  Same  _  '•Coatesslon.-— This  section 
3  and  does  define  vagrancy  and 


the 


IRIItU 


guilt  s 


The    1 


I    torn 


inf 


t   the  equivalent  of   ' 


It  d 


t   JU! 


nviclloD  nor  declare 
established  by  the  confesalon  of  the  party 
but  does  declare  that  tila  admission  of  the 
truth  ot  one  of  the  elementa  entering  Into 
the  offense,  to  wit.  his  calling  Is  sufficient 
to  establish  that  element  and  it  !a  manifest 
that  the  word  "confession"  as  used  In  this 
section  has  reference  to  an  admission  or 
declaration  as  to  the  parly's  status  as  dis- 
tlnguished  from  a  confession  of  his  guilt 
of  a  particular  crime. — Ex  parte  Hayden,  12 
Cal.  App.  14G,  147,  lOfl  Pec.  80S. 
See,  also,  par.  25,  this  note. 
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TAORANCV— BTIDEKCB,   ADMISSIBILITY,   ETC. 


eonfldence  operator  by  his  own  confeBSlon 
and  bavins  no  visible  or  lawful  means  o( 
support  he  waa  found  wllfullj'  and  unlaw- 
fully  loitering  around  and  about  a  broker's 
oDIce  defendant  pleaded  sullly.  Upon 
habGHs  corpus  the  complaint  held  good.  The 
term  "confldence  operator"  ha.a  a  settled 
and  llzed  meantng  !n  our  language  and  Im- 
plies that  Che  one  to  whom  It  applies  Is  one 
engaged  In  swindling  operations  In  which 
advantage  Is  taken  of  confldence  reposed 
by  the  victim  In  the  swindler:  that  such 
persons  are  a  menace  to  the  safety  of  the 
public  must  be  unquestioned  and  that  the 
police  power  Is  broad  enough  to  warrant 
leglslallon  looking  toward  their  suppres- 
sion conceded. — Vlx  parte  Hayden.  12  Cal. 
App.   14S,  148,  108  Pac.    SBl. 

12.  Sane  — "IdlncH."  — While  Idleness 
whether  It  be  that  of  the  "idle  rich"  or  of 
the  "idle  poor"  Is  a  proUQc  source  of  crime, 
still  It  is  not  competent  for  the  legislature 
to  denounce  mere  Inaction  as  a  crime  with- 
out some  qualification,  and  therefore  that 
portion  of  this  eectlon  which  makes  idleness 
alone  constitute  vagrancy  is  void. — In  ra 
HcCue,  T  Cal.  App.  T6t,  766,   »«  Pao.  110. 

IX.  SaB( — "IxwdaesB  ■■«  «»«l>lt«irss.» 
— Any  practice  the  tendency  of  which  as 
shown  by  experience  Is  to  weaken  or  cor- 
rupt the  morals  of  those  who  follow  It  Is  a 
legitimate  subject  for  regulation  or  prohi- 
bition by  the  sute,  and  unless  it  clearly 
appears  that  a  statute  enacted  for  this  pur- 
pose has  no  real  or  subsequent  relation  to 
these  objects  and  that  the  fundamental 
rights  of  the  citizen  are  assailed  under  the 
Rulse  of  a  police  regulation  the  action  of 
the  legislative  department  Is  conclusive. 
The  elements  of  lewdness  and  d.lssolutencss 
under  the  accepted  definition  of  these  terms 
come  directly  within  the  Inhibited  practices 
and  are  proper  subjects  of  regulation  and 
prohibition  and  so  far  as  the  section  con- 
cerns this,  It  Is  a  valid  exercise  of  the 
police  power.— In  re  McCue,  T  Cal.  App.  TS6, 
T6B,  IS  Pac.  110. 

14.  One  charged  with  being  an  idle.  lewd 
and  dissolute  person  la  sulTlclently  advised 
of  the  character  of  his  ollense:  It  la  not 
necessary  that  the  legislature  specify  the 
many  evi!  and  corrupt  practices  which 
might  conslltute  one  a  lewd  or  dissolute 
person  and  to  do  so  would  even  render  the 
enforcement  of  a  police  regulation  In  con- 
nection therewith  Impossible  and  this  with- 
out considering  the  Indelicacy  and  Impro- 
priety of  eipreasion  which  would  even  be 
necessary. — In  re  McCue,  T  Cal.  App.  TGG, 
768.  9S  Pac.  118. 

15,  Saaie — Several  sntaps  «f  ects  which 
constitute  vagrancy  are  not  to  be  construed 
In  light  of  first  clause,  pronouncing  every 
person  without  visible  means  of  living,  who 
has  physical  ability  to  work,  and  who  does 
not  for  apace  of  ten  days  seek  any  employ- 
Is  vagrant:  so  that,  under  statute,  person 
may  be  convicted  of  being  vagrant  though 


ha  has  visible  means  of  support. — Ex  parte 
McCarthy.  Ti  Cal.  SSI.  SSE,  It  Pac.  »(. 

IS.  Same  —  Bfatolc  rmmviT*  to  piwvnt 
mn.  able  to  waik,  (rsia  tdllBK  and  wander- 
ing about  community,  and  becoming  drones 
or  thieves  or  charges  upon  the  public. — 
Daniel  v.  State.  110  Oa.  BIS,  918.  38  8.  E. 
S93;  Hartman  v.  State,  111  Oa.  427.  4S  9.  E. 


-  Adnlsslbllltr 


■tiBB    (or 

ice  is  ad- 
basis  for 


misalble  as  tending  to  sh 
a  lawful  arrest  the  knowledge  of  the  olD- 
cers  of  the  guilt  of  defendant  of  a  distinct 
offense.— People    v.    Craig.    IBS    Cal.    4fl.    91 


1&     Sane  — 


laffleteacj 


charging    defer 


— Where  proof. 


vlth 


Idle  and  dissolute  person,  who 
wanders  and  roams  about  the  streets  of 
said  city  .and  county  at  late  and  unusual 
hours  of  the  night,  showa  that  defendant 
Is  common  prostitute  and  idle,  she  was 
properly  convicted. — Bz  parte  McCarthy,  12 
Cal.  384,  385,  14  Pac.  16.  - 
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to  support 

strayed 

about   in 
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vidence  was 
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McLeod  v. 

Stat 

,  118  Ga 

»i,  44  S.  B. 

16. 
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Where 

there  was  positive 

testimony 

that 
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n,   able   to 

work,    with 
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had  earned 

um  wholly 
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429,  48  S,  B 

848. 

21 

Where 

defendant,  f 

or  period  of  three 

months  prior 

by  peace- 

oHlc 

r    at    al 

hours    of 

night. 

from    nine 

him  a  vagrant  within    thla  section. — Pec 
V.  Craig.  1G2  Cal.  42.  91  Pac.  997. 

21.  JBry  (rial— .Rljchl  to.— Vagrancy 
an  offense  which  legislature  has  power 
provide  tor  by  trial  without  Jury  of  i 
sons  charged  « 


latlon    author 


In  re  Fife. 
As  ta   Til 

tian  far  vagraaCT,  see  note,  IS  Am.  St.  Rep. 
844. 

2S.  Lawfal  kBslaesa— Sablettlag  presalscii 
far  pnrPfMieB  of  prostltatton  and  gambling 
does  not  constitute  lawful  business,  within 
meaning  of  this  section.- People  v.  Craig. 
162  Cal.  42.  91  Pac.  99T. 

24.  Wben  eonptele  aa  a  pablle  affcase. — 
The  charae  of  vagrancy  Is  complete  as  a 
public   ofTenre    under   thla   subdivision  whea 
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Ttt.XV,ek.n.]  PAPBR  MONEV— THRBATBHIHO   LETTER.  HM^UQMH 

the    p«rioli    la    alleE^d    I"    roam    about    the  as.     "Wlthoat  aar  Tlntblc  »r  lanfnl  basl- 

■ireetB   at   late   and   unuaual   hours   o(   the  aeaa," — The  phrase  quoted  refers  to  the  rea- 

iilght   without   Kood   and   aufllcient   reason,  son  for  wandering  about  the  ■trceCs  at  late 

and    no    reference    to    a    want    of   means    of  and   unuaual   hours    of   the    night,   and   does 

livelihood    or    avocation    la    necessary. — Ei  not  refer  to  the  want  of  a  means  of  Itvell- 

pnrte  McLaughlin,  IS  Cal.  App.  270,  lis  Fac  hood  or  an  avoratlon. — Ei  parte  McLauKb- 

GS4.  lln,  18  Cal.  App.  STl.  116  Fac.  ES4. 

§648.    ISSnmO,    OB  OntCULATZHO,    PAPER  MONET.     Every   person 

who  makes,  issues,  or  puts  in  circulation  any  bill,  check,  ticket,  fertificate, 

promissory  note,  or  the  paper  of  any  bank,  to  circulate  as  money,  except  as 

authorized  by  the  laws  of  the  United  States,  for  the  first  offense,  is  guilty  of 

a  misdemeanor,  and  for  each  and  every  subsequent  ofl^ease,  is  guilty  of  felony. 

Hittory:    Enacted  February  14,  1ST2.  loimded  on  H  1,  2  Act  ApHl  1», 

1S5G.  SUts.  1S66.  p.  128. 

Bes  Kerr's  Cyc.  CiT.  Code   (Zd  ed.),  i  3GE   and  note, 

§  6^.  OFFICERS  OF  FIRE  DEPARTMENT  ISBUINa  FALSE  CERTIFI- 
CATES OF  EXEMPTION.  Every  officer  of  a  fire  department  who  wilfully 
issues  [,]  or  causes  to  be  issued  [,]  any  certificate  of  exemption  to  a  person 
not  entitled  thereto,  is  guilty  of  a  misdemeanor. 

1  i  7,  Act  March  28, 

§660.     SENDINQ  LETTERS  THREATENXNG  TO  EXPOSE  ANOTHER. 

Every  person  who  knowingly  and  wilfully  sends  or  delivers  to  another  any 
letter  or  writing,  whether  subscribed  or  not,  threatening  to  accuse  him  or 
another  of  a  crime,  or  to  expose  or  publish  any  of  hia  failings  or  infirmities,  ia 
guilty  of  a  misdemeanor. 

1 110  Orlmlnal 


§690^2.  8ERI0TTSLT  INJURING  PERSONS  OR  PBOFERTT,  ETC.  A 
MISDEMEANOR.  A  person  who  wilfully  and  wrongfully  commits  any  act 
which  seriously  injures  the  person  or  property  of  another,  or  which  seriously 
disturbs  or  endangers  the  public  pence  or  health,  or  which  openly  outrages 
public  decency,  or  who  wilfully  and  wrongfully  in  any  manner,  verbal  or 
written,  uses  another's  name  for  accomplishing  lewd  or  licentious  purposes, 
whether  such  purposes  are  accomplished  or  not,  or  who  wilfully  and  wrongfully 
uses  another's  name  in  any  manner  that  will  affect,  or  have  a  tendency  to 
affect  the  moral  reputation  of  the  person  whose  name  is  used,  generally,  or  m 
the  estimation  of  the  person  or  persons  to  whom  it  is  so  used,  or  who  with  intent 
of  accomplishing  any  lewd  or  licentious  purpose,  whether  such  purpose  is 
accomplished  or  not,  personifies  any  person  other  than  himself,  or  who  causes 
or  procures  any  other  person  or  persons  to  identify  him,  or  to  give  assurance 
that  he  is  any  other  person  than  himself  to  aid  or  assist  him  to  accomplish  any 
lewd  or  licentious  purpose,  for  which  no  other  punishment  is  expressly  pre- 
scribed by  this  code,  is  guilty  of  a  misdemeanor. 

History:     Enacted  March  19,  1903,  Stuts.  and  Amdts.  1903.  pp.  235, 
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M«Ba«-«9SKI«l       EXPOSVRE    OP   PAROLED   PBIMICER — APPRAISERS,   ETC         (PI.I. 

§e60a.    KXPOSUKE  OF  PABOLED  PRISONERS,  ETC.,  PROHIBITED. 

Any  person  who  knowingly  and  wilfully  comnmnicates  to  another,  either  orally 
or  in  writing,  any  atatement  concerning  any  person  then  or  theretofore  con- 
victed of  a  felony,  and  then  either  on  parole  or  finally  discharged,  and  which 
communication  is  made  with  the  purpose  and  intent  to  deprive  said  perspn  so 
convicted  of  employment,  or  to  prevent  him  from  procuring  the  same,  or  with 
the  purpose  and  intent  to  extort  from  him  any  money  or  article  of  valne ;  and 
any  person  who  threatens  to  make  any  said  communication  with  the  purpose  and 
intent  to  extort  money  or  any  article  of  value  from  said  person  so  convicted  of 
a  felony,  is  goilty  of  misdemeanor. 


geSl.  REQinRINa  WARDS  OR  APPRENTICES  TO  WORK  MORE  TEAK 
EIGHT  HOURS.  Every  person  having  a  minor  child  under  his  control,  either 
as  a  ward  or  an  apprentice,  who,  except  in  viniculturst  or  horticultural  par- 
Boits,  or  in  domestic  or  household  occupations,  requires  such  child  to  labor 
more  than  eight  hours  in  any  one  day,  is  guilty  of  a  misdemeanor. 

History:     Enacted  February  l*.  1S72,  founded  on  Act  Febnury  21, 
186S,  Stata.  1SS8,  p.  63,  and  Act  April  1,  1S7Z,  SUta.  1871-2,  p.  9EL. 

§663.  OFFICER  OR  MEMBER  OF  NATIONAL  QUARD  FAILINa  TO 
ATTEND  PARADE,  OBEY  ORDERS,  OR  DISOHABQE  DUTT.  Every  com- 
missioned officer  of  the  national  guard  who  wilfully  fails  to  attend  any  parade 
or  encampment,  and  every  member  of  the  national  guard  who  neglects  or 
refuses  to  obey  tbe  lawful  command  of  his  superior  on  any  day  of  parade  or 
encampment,  or  to  perform  such  military  duty  as  may  be  lawfully  required  of 
him,  is  punishable  by  a  fine  of  not  less  than  five  nor  more  than  one  hundred 

dollars. 

History:     Enacted  Febmary  14,  1S72. 

I  Kerr'B  Cyo. 


§663.  MEMBER  OF  NATIONAL  GUARD  FAILING  TO  ATTEND 
PARADE,  ETC.,  WHEN  NOTIFIED.  Every  member  of  the  national  guard 
who,  when  duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys  any 
lawful  order,  or  who  uses  disrespectful  language  towards  his  superior,  or  who 
commits  any  act  of  insubordination,  is  guilty  of  a  misdemeanor. 
History:     Enacted  February  H,  1ST2. 

§663y2[a].  APPRAISERS  OF  ESTATES  NOT  TO  ACCEPT  FEE  OR 
REWARD.  Any  appraiser,  appointed  by  virtue  of  section  one  thousand  four 
hundred  and  forty-four  of  the  Civil  Code  of  Procedure,  who  shall  accept  any 
fees,  reward,  or  compensation  other  than  that  provided  for  by  law,  from  any 
executor,  admioistrator,  trustee,  legatee,  nest  of  kin  or  heir  of  any  decedent, 
or  from  any  other  person,  is  guilty  of  a  misdemeanor. 

History:     Enacted  March  1,  1899,  St«U.  and  Amdu.  1899,  p.  35. 
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§653b.     ABUSE  OF  SCHOOL  TEAOHEOS.     Every  parent,  guardian,  or 

other  person  who  upbraids,  insults,  or  abuses  any  teacher  of  the  public  schools, 

in  the  presence  dr  hearing  of  a  pupil  thereof,  is  guilty  of  a  misdemeanor. 

Hlitory:    Eoftcted  March  30,  1874,  and  numbered  S  654,  Code  Amdte. 

1S73-4,  p.  13E;  re-enacted  by  Code  CommlBslon,  and  numbered  !  653b, 

Act  March  16,  1901.  SUts.  and  Amilts.  1900-1,  p.  479,  act  held  uncon- 

Btltutlonal,  see  history,   i  5,  ante;    re-enacted   March   21,   1905,   Stats. 

and  Amdts.  1905,  p.  658. 

Ab    to    akiulBV    MaehCTB    Im    preacnec    ol  As  to  dtatarblwi  pnblie  ■ehoola  sr  ickool 

eluB    belBs   mMdeBienar,    aee    Kerr'a    Cyo.       meetlBSS     bclBK    KiladcuciiiiDr,     see     Kerr'a 
PoL   Coda    <2d   ed.),    11867.  Cyo.  Pol.  Code   (Sd  ad.),  11686. 

§663c.  UKLAWFUL  FOB  STATE  OFFIOEB,  AGENT  OF  THE  STATE, 
OONTBACTOB,  OS  SUBOONTBAGTOB,  TO  PEBHIT  WOBKBIEN  UPON 
PUBUO  WORKS  TO  WOBE  MOBE  THAN  EIOHT  HOURS  PEB  DAY. 
EXCEPTION.  The  time  of  service  of  any  laborer,  workman,  or  mechanic 
employed  upon  any  of  the  public  works  of  the  state  of  California,  or  of  any 
political  subdivision  thereof,  or  upon  work  done  for  said  state,  or  any  political 
subdivision  thereof,  is  hereby  limited  and  restricted  to  eight  hours  during  any 
one  calendar  day;  and  it  shall  be  unlawful  for  any  officer  or  agent  of  said  state, 
or  of  any  political  subdivision  thereof,  or  for  any  contractor  or  subcontractor 
doing  work  under  contract  upon  any  public  works  aforesaid,  who  employs,  or 
who  directs  or  controls,  the  work  of  any  laborer,  workman,  or  mechanic, 
employed  as  herein  aforesaid,  to  require  or  permit  such  laborer,  workman,  or 
mechanic,  to  labor  more  than  eight  hours  during  any  one  calendar  day,  except 
in  cases  of  extraordinary  emergency,  caused  by  fire,  flood,  or  danger  to  life  or 
property,  or  except  to  work  upon  public  military  or  naval  defenses  or  works 
in  time  of  war. 

[Ccmtract  to  contain  certain  stipulation — ^Penal^  for  violation  of  stipnla- 
tion,]  Any  ofBcer  or  agent  of  the  state  of  California,  or  of  any  political  sub- 
division thereof,  making  or  awarding,  as  such  officer  or  agent,  any  contract, 
the  execution  of  which  involves  or  may  involve  the  employment  of  any  laborer, 
workman,  or  mechanic  upon  any  of  the  public  works,  or  upon  any  work,  herein- 
before  mentioned,  shall  cause  to  be  inserted  therein  a  stipulation  which  shall 
provide  that  the  contractor  to  whom  said  contract  is  awarded  shall  forfeit,  as 
a  penalty,  to  the  state  or  political  subdivision  in  whose  behalf  the  contract  is 
made  and  awarded,  ten  dollars  for  each  laborer,  workman,  or  mechanic 
employed,  in  the  execution  of  said  contract,  by  him,  or  by  any  subcontractor 
under  him,  upon  any  of  the  public  works,  or  upon  any  work,  hereinbefore 
mentioned,  for  each  calendar  day  during  which  such  laborer,  workman,  or 
mechanic  is  required  or  permitted  to  labor  more  than  eight  hours  in  violation 
of  the  provisions  of  this  act; 

[CoUectjtm  of  mon^  forfeited  in  violation  ot  stipnlaticm — ^Penalty  for  viola- 
tion of  this  act  by  state  ofScer  or  agent.]  And  it  shall  be  the  duty  of  such 
officer  or  agent  to  take  cognizance  of  all  violations  of  the  provisions  of  said  act 
committed  in  the  course  of  the  execution  of  said  contract,  and  to  report  the 
same  to  the  representative  of  the  state  or  political  subdivision,  party  to  the 
contract,  authorized  to  pay  to  said  contractor  moneys  becoming  due  to  him 
under  the  said  contract,  and  said  representative,  when  making  payments  of 
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moQeys  thus  due,  shall  withhold  and  retain  therefrom  all  sums  and  amounts 
which  shall  have  been  forfeited  pursuant  to  the  hereinsaid  stipulation.  Any 
officer,  agent,  or  representative  of  the  state  of  California,  or  of  any  political 
subdivision  thereof,  who  shall  violate  any  of  the  provisions  of  this  section,  shall 
be  deemed  guilty  of  misdemeanor,  and  shall  upon  conviction  be  punished  by 
fine  not  exeeeding  five  hundred  dollai-s,  or  by  imprisonment,  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

Hiitory:  Enacted  by  Code  Commissioa,  Act  March  IG.  1901,  uid 
numbered  i  653t,  Stats.  Euid  Amdts.  1900-1.  p.  479.  act  held  unconsti- 
tutional, see  history,  £6,  ante;  re-enacted  and  numbered  S  653c 
March  21.  1905.  Stats,  and  Amdto.  1905,  p.  666, 


nOURS  OP  LABOR  FOB  WORKMEN. 

1-  4.  Constitutionality  —  Ordinance    proviiling 

eight  boan  as  a  day's  work. 

5.  Same — Ordinanee    regulating     hours    of 

labor  in  lauDdrj. 

6.  Same — Private  emplOTnieiit. 

7.  Samp— Quasi -public  emplojment. 

8.  City  firemen— Not  within  provision. 

9.  Law  must  be  embodied  in  contiact. 

1.  CoBBtltntleBalltr  —  OrdluBce  pravld.. 
Ibk  Ikat  viKht  kOHm'  labor  conatltatra  ttmm\ 
*»T'»  wark  in  all  CBBei  where  same  Is  per- 
formed under  authority  or  any  ordinance  or 
contract  of  city,  or  under  authority  or  di- 
rection of  any  oRlcer  of  city  actlnR  In  his 
offlcial  capacity,  and  (hat  It  shall  be  un- 
lawful for  any  contractor  havInK  labor 
performed  under  any  contract  o(  city  to 
demand,  receive,  or  contract  for  more  than 
eight  hours'  labor  in  one  day  from  any  per- 
son in  hiB  employ  or  under  his  control,  with 
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over  eight  hours  shall 
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R.  A.  482,  S»  Pac.  737. 
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roBiFB.— Municipality  la  m 
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I   of  public   and 


liberty  or  right  of  every  one  to  dispose  ol 
his  latKir  upon  such  terms  aa  he  deemB  beat 
Hince   no  employee  Is  entitled,   of  abBolutc 


right,  and  as  part  of  his  liber 


1   of  hlH  . 


vlth  3 


he  proceeds  distinctly  and  lawfully  forbids 
him  to  do.— Atkln  v.  State.  191  U.  S.  207. 
18  L.  ed.  148.  24  Sup.  Ct.  Rep.  124. 

2.  Such  statute  Is  not  Invalid  aa  deny- 
ing to  contractor  or  his  employee  equal 
protection  of  laws,  rule  of  conduct  apply- 
ing; to  all  contracts  to  do  work  on  behalf 
of  either  state  or  Its  municipalities  alike 
to  all  employed  to  perform  labor  on  such 
work.— Atkln  v.  Slate,  191  U.  8.  207,  48 
I^  ed.   148,   24  Sup.  Ct.  Rep.   124. 

4.  The  fact  that  labor  performed  In 
Improvement  ot  boulevard  Is  such  (hat  It 
Is  not  dangerous  to  life.  limb,  or  health. 
and  that  dally  labor  on  It  for  ten  hours 
could  not  be  Injurious  to  laborer  In  any 
way.  Is  not  conlroUltiK.  It  beinu  for  stale 
to  prescribe  conditions  under  which  It  will 
permit  work  of  tbat  kind  to  be  done. — 
Atkln  V.  State,  191  U.  B.  207.  48  L.  ed.  148. 
24  Sup.  Ct.  Rep.  124.  See  In  re  Broad,  3C 
Wash.  4».  78  Pac.  1004.  following  Atkln  v. 
"     i.   207.   48   L.   ed.   148.   24   Sup. 


Ct.  Rep 


124. 


IB  lanadrr. — Ordinance  providing  that 
rraon  owninft  or  employed  In  laundry 
n  certain  limits  shan  wash  and  iron 
■.B  between  hours  of  ten  In  evening  and 
n  morning  Is  valid,  as  being  within 
I    power  of  city.— Soon   Hlng   v.  Crow- 

U  U.  S.  703,  28  L..  ed.  114E.  E  Sup.  Ct. 

Aa      to     COBB  tit  BtlOBBlltr     «(     IMW      llMltlnv 

koan  of  labor,  see  notes,  Henning's  Gen- 
eral Laws  pp.  417-410:  78  Am.  St.  Bep.  24S: 
48  U  ed.  (U.  S.)  148;  by  B.  A.  Rich,  19 
Li.  R.  a.  141:  21  L..  R.  A.  798;  SE  L..  R.  A. 
3:  also  briefs  24  L.  R.  A.  702;  29  L.  R.  A. 
79-81:  37  L.  R.  A.  108:  47  I*  R,  A.  62.  5S. 
380:  62  L.  R.  A.  814,  816;  69  I*  R.  A.  242. 
34S;  06  Ia  R.  A.  82,  47. 

Aa  to  cvButitDtlaaalltT  «t  atatate  Ilailt- 
IBK  konra  of  «ni>l«yHi«H4  of  temal*.  see 
note,  92  Am.  St.  Rep.  930. 

0.  Saaa*  —  Private  enploynieBl. — Statute 
of  Utah  reatrlcting  hours  of  labor  In  under- 
ground mines  and  In  smeltera  ta  not  In 
violation  of  fourteenth  amendment  of  con- 
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Btitutlon   at  United   Stales.   It  being    within  9.     Law  naat  be  embodied  la  eontracl. — 

rlghttul  exercise  of  police  power  for  he&lth  Under  statute   183».   p.   14»,   providing   th&t 

or   person    so   employed.— Holden    v.    Hardy.  It    shall    be    unlawful    for    any    contractor 

1S9  U.  S.  386,  a  L..  ed.  TSO,  IS  Sup.  Ct.  Rep.  performins  public  work  to  require  or  per- 

383.      Followed  In  In  re  Boyce,   27  Nev.   2S8,  mlt  laborers  to  work  more  than  eisht  houra 

1    Ann.  Caa.  SS,   S5  U  R.  A.   4T,  7G  Pac.  1.  In  any  one  calendar  day.  and  providing  that 


labile     rnploimeii 


Statute  UmltlnB  the  hours  ot   labor   of  eer-        ="3   ^'a"    stipulate   penalty   for   e 

tain  employees  ot  street-railway  companies        tlon,    which    penalty    may    be    withheld    by 


vithln    police   power        persot 


t  unconstitutional  a 


due  under  contract,  an  answer  to  complaint 


fringing  right  ot  contract.— In  re  Ten  Hour  '"'■   balance    of   money    due    under 

Law    for    Street    R.    Corporations,    14    H.    I,  (*>■"  work  for  city  which  falls  to  allege  that 

«03,  H  Atl.  B»2.  ""Of'    contract    contained    stipulation    aa    to 

a.     *■!«    ■»..-     iB_.    .■<■.■-    .1.. hours  of   labor  and  penalty   does   not  con- 

vi^       n?nr«T!rM^rfIh     l^v     ^,   f  stltule  defense.-Worthlngton  V.  Breed,  1« 

TiBi™  or  protection  of  the  above  statute.—  _  ,   -   ,      -      ,,  _        ._. 

See  Danlelson  v.  City  of  Bakersfleld.  —  CftL  "^'^  "^*  "**  ^^  ^^-        * 
— ,  193  Pac.  241. 

§853d.  BETAININa  WAQES  OF  EHPLOTEE.  Every  person  who 
employs  laborers  upon  public  works,  and  who  takes,  keeps,  or  receives  for  his 
own  use  any  part  or  portion  of  the  wuges  due  to  any  such  laborei-s  from  the 
state  or  municipal  corporation  for  which  such  work  is  done,  is  guilty  of  a 
felony. 

History:  Enacted  by  Code  Commission,  Act  MRTCh  16,  1901,  and 
numbered  i  S63g,  Stats,  and  Amdts.  lSOO-1,  p.  480,  act  held  unconsti- 
tutional, see  history,  J  5,  ante:  re-enacted  March  21,  19DG,  and  num< 
bared'  (  fl53d.  Stats,  and  Amdts.  190G,  p.  667. 

g663e.  BLACKUSTIHa  07  FORMEK  EMPLOYEES  PROHIBITED. 
PENALTY  1  Any  person,  firm,  or'  corporation,  or  officer  or  director  of  a  cor- 
poration, or  superintendent,  manager,  or  other  agent  of  such  person,  firm,  or 
corporation  who,  after  having  discharged  an  employee  from  the  service  of  such 
person,  firm  or  corporation  or  after  having  paid  off  an  employee  voluntarily 
leaving  such  service,  shall,  by  word,  writing  or  any  other  means  whatsoever, 
misrepresent  and  thereby  prevent  or  attempt  to  prevent  such  former  employee 
from  obtaining  employment  with  any  other  person,  firm  or  corporation,  shall 
he  punished  by  a  fine  not  exceeding  two  thousand  dollars  and  shall  be  liable 
in  treble  damages  to  any  such  employee  sustaining  damages  through  a  viola- 
tion of  this  section.  Any  person,  firm  or  corporation  who  shall  knowingly 
cause,  suffer  or  permit  an  agent,  superintendent,  manager  or  other  employee 
in  his  or  its  employ  to  commit  a  violation  of  this  section,  or  who  shall  fail  to 
take  all  reasonable  steps  within  his  or  its  power  to  prevent  such  violation  of 
this  act,  shall  be  guilty  of  a  violation  of  the  provisions  of  this  section  and  be 
subject  to  the  penalty  hereinbefore  provided. 

[Hay  forniBh  truthful  statement.]  Nothing  in  this  section  shall  he  construed 
to  prevent  an  employer  as  hereinbefore  defined  or  an  agent,  employee,  superin- 
tendent or  manager  of  such  employer  to  furnish,  upon  special  request  therefor, 
ft  truthful  statement  concerning  the  reason  for  the  discharge  of  an  employee  or 
why  an  employee  voluntarily  left  the  service  of  the  employer ;  provided,  how- 
ever, that  if  such  statement  shall  in  connection  therewith  furnish  any  mark, 
sign  or  other  means  whatever  conveying  information  different  from  that 
expressed  by  words  therein,  such  fact,  or  the  fact  that  such  statement  or  other 
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means  of  furnishing  information  was  given  without  a  special  request  therefor, 
shall  be  prima  facie  evidence  of  a  violation  of  the  provisions  of  this  section. 


g  664.  [A  section  numbered  section  six  huudred  and  fifty-four  was  added  to 
this  chapter  March  30, 1874  (Code  Amdts.  1873-4,  p.  435) ;  the  section  has  been 
re-enacted  and  renumbered  section  six  huudred  and  fifty-three  6,  as  noted 
under  that  section,  supra.] 
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GENERAL  PE0VI8I0NS. 

I  654.     Aeta    made    pDnisliable    b^    different  {  866.  Second  offense,  Eifter  conviction  of  first 

provisions  of  this  code.  offense. 

1 654a.  False    representation    as    to    quality  1 6S7.  Same.    Punishment  (or. 

or  merits  of  goods  Bold  or  adver-  1 668.  Foreign    conviction    for    former    of- 

tised.     Peoaltj.  fense. 

I  654b.  False   advertisements   concerning  real  {  660.  Second  term  of  imprisonment,  nhen  to 

estate.    A  misdemeanor.  commence. 

1 655.     Acts  punishable  under  foreign  law.  1 670.  Wben     term    of    Imprisooment    eom- 

I  656.     Foreign  conviction  or  acquittal.  menees,  etc 

f  657.     Contempts,  how  pnnishabte.  |  671.  Imprisoimient   for   life. 

1 658.     Mitigation   of   punishment  in  certun  |  67S.  Fine  maj  be  added  to  imprisonneDt. 

cases.  {  673.  Civil  rights  of  convict  suspended. 

f  659.    Aiding  in  misdemeanor.  |  674.  Civil  death. 

f  660.    Sending   letters,   when   deemed   com-  1 676.  Limitations  of  [on]  the  two  preced- 

1 661.  Bemoval   from   office  for  violation  or      1 676.     Person   of   convict   protected. 

neglect   of   official   dut;   bf   pnblio      f  677.     Forfeitures. 

officers.  I  678.     Values  to  be  in  gold  coin. 

1662.  Omission  to  perf  orm 'dut7,  when  pun-       1 67S.     Coercion    or    compulsion    of    persons 

isbable.  seeking  empIoTment  a  misdemeanor. 

I  663.     Attempts    to    commit    crimes,    when  { 679a.  Limiting  sale  of   convict-made  goods. 

punishable.  g  680.     Payment  of  wages  to  employees  in  a 

I  664.     Attempts  to  commit  crimes,  how  pun-  saloon  or  barroom. 

ishable.  S  681.[1  6S0a}.  Cruel    punishment   in   prisons 

1 665.     Bestrictions   apou   the  preceding   sec-  prohibited. 

§  654.  ACTS  MADE  PUNISHABLE  BY  DIFFERENT  PROVISIONS  OF 
THIS  CODE.  An  act  or  omission  which  ia  made  paniBhable  in  different  ways 
by  different  provisions  of  this  code  may  be  punished  onder  either  of  such  pro- 
visions, but  in  no  case  can  it  be  puniebed  under  more  than  one ;  an  acquittal  or 
conviction  and  sentence  under  either  one  bars  a  prosecution  for  the  same  n^t 
or  omission  under  any  other.  In  the  cases  specified  in  sections  six  hundred  and 
forty-ei^ht,  six  hundred  and  sixty-seven,  and  six  hundred  and  sixty-eight,  the 
punishments  therein  prescribed  must  be  substituted  for  those  prescribed  for 
a  first  offense,  if  the  previous  conviction  is  charged  in  the  indictment  and  found 

by  the  jury. 

Hlitory:     Enacted  February  14,  1872. 

1.     CoBBtracd  with    ncctloB  IISS.   post,   to        previous   conviction. — People   V.   Delany.    4S 
require,  where   the  fact  at  previous  conVIc-        Cal.  194,  IBB. 
tlon  Is  cliarKed  In  Indictment,  that  Jury,  It 
they    find   verdict   o(   guilty,    shall   also   llnd 
wbether  or  not  defendant  has  sulTered  such 

§  664a.  FALSE  REPRESENTATION  AS  TO  QUALIT7  OR  MERITS  OF 
GOODS  SOLD  OB  ADVERTISED.  PENALTY.  Any  person,  firm,  corpora- 
tion or  association,  or  any  employee  thereof,  who,  with  intent  to  sell,  furnish, 
perform,  or  in  any  way  dispose  of  real  or  personal  property,  choscs  in  action, 
merchandise,  service,  professional  or  otherwise,  or  anything  of  any  nature 
whatsoever  offered  by  such  person,  firm,  corporation  or  association,  or  any 
employee  thereof,  directly  or  indirectly,  to  the  public  for  sale  or  distribution, 
or  to  induce  the  public,  in  any  manner,  to  enter  into  any  obligation  relating 
thereto,  or  to  acquire  title  thereto  or  any  interest  therein,  shall  make,  publish, 
disseminate,  circulate,  or  cause  to  be  made,  published,  disseminated  or  cirou- 
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lated,  or,  in  any  manner,  place,  or  cause  to  be  placed,  before  the  public  in  the 
State  of  California,  in  any  newspaper,  magazine,  book,  phatnphlet,  circular,  let- 
ter, notice,  band-bill,  poster  or  other  publication,  or  on  any  billboard,  sign, 
card,  label,  or  other  advertising  medium,  or  by  means  of  any  electric  sign,  win- 
dow sign,  show  case  or  window  display,  or  by  any  other  advertising  device,  or 
by  public  outcry  or  proclamation,  or  in  any  other  manner  or  means  whatever, 
an  advertisement  of  any  sort  regarding  such  real  or  personal  property,  choses 
in  action,  meri^handise,  service  or  anything  so  offered  to  the  public,  which 
advertisement  shall  contain  any  statement,  representation  or  assertion  concern- 
ing such  real  or  personal  property,  choses  in  action,  merchandise,  service  or 
anything  so  offered  to  the  public,  or  concerning  any  circumstance  or  matter  of 
fact  connected  in  any  way,  directly  or  indirectly,  with  the  proposed  sale,  per- 
formance or  disposition  thereof,  which  statement,  representation  or  assertion  is 
false  or  untrue,  in  any  respect,  or  which  is  deceptive  or  misleading,  and  which 
is  known,  or  which  by  the  exercise  of  reasonable  care  should  be  known,  to  be 
false  or  untrue,  deceptive  or  misleading,  by  the  person,  firm,  corporation  or 
association  making,  publishing,  disseminating,  circulating  or  placing  before 
the  public  said  advertisement,  shall  be  guilty  of  a  misdemeanor;  provided, 
however,  that  this  act  shall  not  apply  to  any  publisher  of  a  newspaper,  maga- 
zine, or  other  publication,  who  publishes  said  advertisement  in  good  faith,  with- 
out knowledge  of  its  false,  deceptive,  or  misleading  character. 

History:  Exacted  March  IS,  1905,  State,  and  Arndts.  1905,  p.  228; 
amended  June  1,  1916,  Stata.  and  Amdu.  IBIG,  p.  12S2.  In  affect 
August  8,  1915. 

§  6B4b.  FALSE  ADVEBTTSEMENTS  CONCEBNINa  BEAL  ESTATE.  A 
HISDEMEAlfOB.  Any  person,  firm,  corporation  or  association,  or  any  em- 
ployee or  agent  therefor,  who  in  a  newspaper,  circular,  circular  or  form  letter 
or  other  publication  published  or  circulated  in  any  language  in  this  state,  makes 
or  disseminates  any  statement  or  assertion  of  fact,  concerning  the  extent,  loca- 
tion, ownership,  title  or  other  characteristic,  quality  or  attribute  of  any  real 
estate  located  in  this  state  dr  elsewhere,  which  is  known  to  him  to  be  untrue 
and  which  is  made  or  disseminated  with  the  intention  of  misleading,  is  guilty 
of  a  misdemeanor;  provided,  however,  that  nothing  in  this  section  shall  be  con- 
strued to  hold  the  publisher  of  any  newspaper,  or  any  job  printer,  liable  for 
any  publication  herein  referred  to  unless  such  publisher  or  printer  has  an 
interest  either  as  owner  or  agent,  in  such  real  estate  so  advertised. 


§  665.  ACTS  PUNISHABLE  UNDEB  FOBEIGN  LAW.  An  net  or  omis- 
sion declared  punishable  by  this  code  is  not  less  so  because  it  is  also  punishable 
under  the  laws  of  another  state,  government,  or  country,  unless  the  contrary 

is  expressly  declared, 

Hiatory:     Enacted  February  14,  1872. 

§  666.  FOBEiaN  CONVICTION  OB  ACQUITTAL.  Whenever  on  the  trial 
of  an  accused  person  it  appears  that  upon  a  criminal  prosecution  under  the 
laws  of  another  state,  government,  or  country,  founded  upon  the  act. or  omi.s- 
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sion  in  respect  to  which  he  is  on  trial,  he  has  been  acquitted  or  convicted,  it  is 
a  sufficient  defense. 

History:     Enacted  February  14,  1878. 

As  la  cflcet  of  tonlwm  nBTlefloB   or  ■vqultlal,  see  post,  (  SfiS. 

§  667.     CONTEMPTS,  HOW  PUNISHABLE.     A  criminal  act  is  not  the  less 

punishable  &s  a  crime  because  it  is  also  declared  to  be  punishable  as  a  contempt. 

History:     Enacted  February  U,  1872. 

An  to  criBtnal  eoBtemptB,  sse  ante,   1  ISS   and  note. 

§  658.  MZTIGATION  OF  PUNISHMENT  IN  CERTAIN  CASES,  ^hen  it 
appears,  at  the  time  of  passing  sentence  upon  a  person  convicted  upon  indict- 
ment, that  such  person  has  already  paid  a  fine  or  suffered  an  imprisonment  for 
the  act  of  which  he  stands  convicted,  under  an  order  adjudging  it  a  contempt, 
the  court  authorized  to  pass  sentence  may  mitigate  the  punishment  to  be 
imposed,  in  its  discretion. 

History:     Enacted  February  14,  1872. 

§  6S9,     AIDING  IN  MISDEMEANOB.    'Wheuever  an  act  is  declared  a  mis- 
demeanor, and  no  punishment  for  counseling  or  aiding  in  the  commission  of 
such  act  is  expressly  prescribed  by  law,  every  person  who  counsels  or  aids 
another  in  the  commission  of  such  act  is  guilty  of  a  misdemeanor. 
History:      Enacted   February  14,  1872. 

§660.  SENDING  LETTERS,  WHEN  DEEMED  COMPLETE.  In  the  vari- 
ous cases  in  which  the  sending  of  a  letter  is  made  criminal  by  this  code,  the 
offense  is  deemed  complete  from  the  time  when  such  letter  is  deposited  in  any 
post-office  or  any  other  place,  or  delivered  to  any  person,  with  intent  that  it 
shall  be  forwarded. 

History:     Enacted  February  14,  1872. 

Am  to  scBdlaK  tkrvatcBlnx  leltrra  to  cx- 

lorl  mvaer,  'ee  ante,  1  SiJ  and  noU. 

§  661.  REMOVAL  FBOH  OFFICE  FOR  VIOLATION  OB  NEGLECT  OF 
OFFICIAL  DITTY  BY  PUBLIC  OFFICERS.  In  addition  to  the  penalty  affixed 
by  express  terms,  to  every  neglect  or  violation  of  official  duty  on  the  part  of 
public  officers,  state,  county,  city,  or  township,  where  it  is  not  so  expressly 
provided,  they  may,  in  the  discretion  of  the  court,  be  removed  from  office. 
History:     Enacted  February  14,  1872. 

As  to  remoTal  fion  oMcr.  see  post.  |I  TGS  et  seq.  and  notes. 

§  662.  OMISSION  TO  PEBFOBH  DUTY,  WHEN  PUNISHABLE.  No  per- 
son is  punishable  for  an  omission  to  perform  an  act,  where  such  act  has  been 
performed  by  another  person  acting  in  his  behalf,  and  competent  by  law  to 

perform  it. 

History:      Enacted  February  14,   1872. 

§  663.     ATTEMPTS  TO  COMMIT  CRIMES,  WHEN  PUNISHABLE.     Any 

person  may  be  convicted  of  an  attempt  to  commit  a  crime,  although  it  appears 
on  the  trial  that  the  crime  intended  or  attempted  was  perpetrated  by  such 
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person  in  ptirsTiaiice  of  such  attempt,  unless  the  coart,  in  its  discretion,  dis> 
charges  the  jury  and  directs  such  person  to  be  tried  for  such  crime. 


1.     C*nBtr>c<  —  As   ■•(   t*   ayylr   czein-      aa  w«U. — Peopl*  t.  Oa.tes,  111   Cal.   IS.  14, 
■ItcIt  to  vr»BccBtlaa  far  attCBVta  to  commit       TE  Fac  tST. 
crime,    but    to    prosscutlan    for   crime    Itialf  An  to  kD*r  ynaiakablc,  ■«•  post,  |  (S4  anA 

§664  ATTEMPTS  TO  GOMBUT  OBDOES,  HOW  PITNISKABLE.  Every 
person  who  attempts  to  commit  any  crime,  but  fails,  or  ia  prevented  or  inter- 
cepted in  the  perpetration  thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  as  follows: 

1.  If  the  offense  ho  attempted  ia  ponighable  by  imprisonment  in  the  state 
prison  for  five  yean,  or  more,  or  by  imprisonment  in  a  county  jail,  the  person 
guilty  of  such  attempt  is  punishable  by  imprisonment  in  the  state  prison,  or  in 
a  county  jail,  as  the  case  may  be,  for  a  term  not  exceeding  one  half  the  longest 
term  of  imprisonment  prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  atten^ted  is  punishable  by  imprisonment  in  the  state 
prison  for  any  term  leas  thaji  five  years,  the  person  guilty  of  such  attempt  is 
punishable  by  imprisonment  in  the  county  jail  for  not  more  than  one  year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the  offender  convicted 
of  such  attempt  is  punishable  by  a  fine  not  exceeding  one  half  the  largest  fine 
which  may  be  imposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  ia  pnnishable  by  imprisonment  and  l^  a  fine, 
the  offender  convicted  of  such  attempt  may  be  punished  by  both  imprisonment 
and  fine,  not  exceeding  one  half  the  longest  term  of  imprisonment  and  one  half 
the  largest  fine  which  may  be  imposed  upon  a  conviction  for  the  offense  so 
attempted.  HIrtory:     Enacted  February  14.  1878. 

ATTEMPT  TO  COMMIT  CHIME—  21.  Same — Solicitation  to  commit  crime. 

PUNISHMENT.  22.  Sam^-Sftm^^Adultcry. 

1,B.  A-toappUcationof  «cUon-Int«rpw-  23.  Attempt   to   commit   offee^s-Dirtin- 
'*'""*'                                                    ,  gnished  from  anault  with  iatent. 

3.  Construed — Ab  not  appljing  exelusivslj  «■  ...        .  .  ■.  i  -^ 

to  proBccation  for  attempts.  »■  ^tte-np'  *»  """""'t  bribery. 

4.  Same-SubdiTiaioM  1  and  2.  25.  Attempt  to  commit  incest. 

5-  8.  Attempt  defined— Ai  an  effort  or  en-  26.  Attempt    to    commit    infomous    erinM 
deavor.  against  nature. 

9- 11.  Same— Ah  consisting  o*  intention  and  27.  Attempt  to  commit  rape. 

ineffectual  act.  K8.  Attempt  to  commit  robbery. 

12.  Same— Impossibility  of  eomminion  of  29.  Attempt  to  euboni  perjuiy. 

completed  crime.  30.  Attempt  to  take  and  entice  away  child. 

13.  Same— Same— False  pretenaes.  31.  Evidence— SufGcieney   of— Attempt   to 

14.  Same — Same— Larceny.  commit  incest. 

15.  Same — Mailing   of   forged  check — Col-  32,  Same — Same— Attempt  to  contract  in- 

lection    in     another    state  —  Crime  eestuous  marriage. 

partly  committed  in  this  sUte.  33.  Same— Same— Attempt  to  eommit  lar- 

16.  Same — Overt  act  toward  cororaiBBion.  ceny. 

17,18.  Same— Preparations  to   commit  crime.  34.  Same— Same— Attempt    to    place    ob- 

19.  Same— Same— Construction    of    dyna-  struction  on  street-railway  track. 

mite  bomb.  SS,  36.  Indictment    or    information — Attempt 

20.  Same— Proximity  or  remoteness  of  per-  ^  suborn  perjury. 

son  or  thing  intended  to  be  injured.      37,  38.  Same — Attempt  to  commit  sodomy. 
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39.  8»me — Attempt  to  escape  from  priBon. 

40.  Inatmction — In  l&aguage  of  section. 

41.  Sentence — As  to  generally. 

42.  Same — Attempt  to  commit  burglarj  in 

first  degree. 

43.  Same — Attempt  to  commit  mpe. 

44.  Same — On  eonTietion  tor  attempt  to 

commit  Tobberj. 

1.  Aa  to  awUeatlsm  ef  >«««•■ — Imttrm- 
tatfo>. — The  proTlBlon  at  aectlon  SS4  of  tbe 
Penal  Code  that  "every  person  who  at- 
tempta  lo  commit  any  crime,  but  falls,  or  Is 
prevented  or  Intercepted  In  the  perpetration 
thereof.  Is  punishable,  where  no  provision 
Is  made  by  law  for  the  punishment  of  such 
attempts,"  applies  exclusively  and  must  be 
confined    to    "at tempts"    designated    by    the 

erally  to  acts  done  In  the  attempt  to  commit 
one  crime  which.  If  done  without  relation 
to  the  orFense,  mlgbt  be  separately  pun- 
ished.— People  V.  Harks,  14  Csl.  App.  610, 
143  Pac.  18. 

2.  Under  section  163  of  the  Penal  Code,  a 
person  prosecuted  (or  an  attempt  to  commit 
a  crime,  may  be  convicted  thereof,  althouKh 
the  evidence  may. show  that  the  crime  In- 
tended or  attempted  was  perpetrated  by  the 
accused  In  pursuance  of  such  attempt,  "un- 
less the  court  In  Its  discretion,  discharges 
(he  Jury  and  directs  such  person  to  be  tried" 
for  the  crime  Uaelf:  and  there  Is  no  sound 
reason  for  holdEnp  that  the  principle  stated 
In  this  section  should  not  be  as  applicable  to 
a  case  where  the  charse  Is  of  the  crime  It- 

mlt  It  sustainable.— People  v.  Horn,  25  Cal. 
App.  GBS,   144    Pac.    B41. 

3.  Comatinie* — As  >at  to  Bvply  cxela- 
■Ively  ta  proaeeatloB  tor  atteuplK  to  com- 
mit crime,  and  not  for  crime  Itself,  and 
hence  pers6Q  may  be  convicted  of  atlempt 
to  commit  crime  on  chargre  of  commission 
of  crime  Itself.— People  v.  Gates,  142  Ca). 
12,    11,    TG    Pac.    S3T. 

Ae  to  eonvletton  for  attenpt  andcr  ladlet- 
■ent  tor  crlne,  see  note,  10  Am.  5t-  Rep. 
T4G. 

4.  Samr — SBltdlTUIoBa  I  and  3  mean  that 
every  person  who  Is  convicted  of  an  attempt 
lo  commit  any  otfenee,  which  oftense.  when 
lompleteil,  Is  punishable  by  imprisonment 
In  state  prison  for  term  less  than  Hve  years, 
but  which  can  not  exceed  or  extend  to  that 
period.    Is    punishable    by    Imprisonment    In 

that  every  person  who  Is  convicted  of  an 
attempt  to  commit  an  ollense,  which  offense, 
when  completed,  was  punishable  by  Im- 
prisonment In  state  prison  for  live  years  or 
punishable     by    !i 


!   prlso 


of  Imprisonment  pre- 
in  of  a  (Tense  so  at- 
[ope,  it  Cal.  423,  424. 


ment  of  purpose  which  exceeds  mere  Intent 

or  design,  and  falls  short  of  execution  of  it. 
—People  V.  Mann,  113  Cal.  7«.  It,  46  Pac. 
IBl.    See  Lovett  v.  State,  1»  Tex.  ITt,  17T. 

t.  It  actual  transaction  has  commenced, 
which  would  have  ended  In  crime  If  not 
Interrupted,  there  Is  clearly  an  attempt  to 
commit  crime.— People  v.  Stltes.  TE  Cal.  670, 
ET6,  IT  Pac.  6B3;  People  v.  Mann.  Ill  Cal. 
78,  79.  4&  Pac.  1B2.  Quoting  Beglna  v. 
Cheeseman,  I^elgh  A  C.  140.  See  State  v. 
Bailer,  2fi  W.  Va.  SO,  6»  Am.  Rep.  6«. 


contemplated   by   statute. 

Bd  by  acts  which  would 
end  In  consummation  of  particular  offense 
but  for  Intervention  of  circumstances.  Inde- 
pendent of  the  will  of  the  party. — People 
V.  Murray,  14  Cal.  IGS,  lEO. 

made  under  circumstances  which,  had  at- 
tempt succeeded,  would  have  constituted 
entire  substantive  ollense. — State  v.  l^ung, 
31  Nev.  1D9,  ST  Am.  St.  Rep.  EOS,  IS  Pac  13E. 
ft.  SasBC — As  eoaslsttsir  of  iateat  amM  la- 
effectual  aet. — An  attempt  to  commit  a 
crime  consists  of  an  Intent  to  commit  It. 
and  a  direct  Ineffectual  act  done  toward  Its 
commission.  To  constitute  the  crime  of  an 
attempt  to  commit  a  crime,  the  acts  of  the 
defendant  must  EO  so  far  that  they  will 
result  in  the  accomplishment  of  the  crime 
unless  frustrated  by  the  extraneous  circum- 
stances.^People  V.  FetroB,  ZG  Cal.  App.  236, 
143  Pac,  348. 


10.  Intention  to  commit  speclllc  crime 
does  not  Itself  amount  to  an  attempt.  There 
must,  In  addition,  be  some  act  done  toward 
ultimate  accomplishment  of  proposed  crime. 
—People  V.  Stltes,  76  Cat  670,  B76,  17  Pac. 
•93. 

11.  To  constitute  attempt,  there  must  be 
combination  of  Intent  and  act.  an  Intent  to 
commit  crime,  and  an  act  done  in  purauance 
of  such  Intent  which  falls  short  of  thing 
Intended.— United  Slates  v.  Stephens,  11 
Fed.  62,  64. 

la.  Same — Inpoaslblllty  of  eoaialaeion  of 
eoaapleted  criae. — Where  criminal  result  of 
attempt  Is  not  accomplished  simply  because 
of  obstruction  In  way  of  thInK  to  be  oper- 
ated upon,  and  these  facte  are  unknown  to 
aKRressor  at  Ume,  criminal  attempt  Is  com- 
mitted.—People  V.  L.ee  Kong.  9G  Cal.  666, 
6ES.  ti  Am.  St  Rep.  166,  IT  I^  R.  A.  626,  ID 
Pac.  6O0. 

'  board  of  supervisors 
of  bounties  for  killing 
of  squirrels  was  invalid  by  reason  of  in- 
formality In  Its  passage,  does  not  prevent 
defendant  from  being  guilty  of  attempt  to 
defraud  county  by  means  o(  fraudulent 
claims  as  to  squirrels  killed,  where  such 
ordinance  was  believed  to  have  been  valid 
and  bounties  were  paid  under  it. — People 
V.  Howard,  136  Cal.  266,  170.  67  Pac.   146. 
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14.  flame  —  Sanic  —  Larcear' — To  constl- 
tutft  the  crime  of  attempt  to  commit  larceny, 
there  must  be  person  from  whom  property 
mny  he  taken,  and  Intent  to  take  It  agalnBt 

intent  to  accompllBh  It.  whether  property 
could  in  fact  have  been  stolen  or  not.  In 
such  cases  accused  haa  done  his  utmost  to 
«rrect  commission  of  crime,  but  fails  to 
accomplish  it  for  some  reason  not  pre- 
viously apparent  to  him.  The  question 
whether  attempt  to  commit  crime  has  been 
made  Is  determinable  solely  by  condition  of 

consummation  of  hli  design,— People  v. 
Moran,  IS*  K.  Y.  254.  ID  Am.  St.  Rep.  TIS. 
10  L.  R.  A.  109,  IS  N.  E.  112. 

15.  Sane — HbIIIbk  •!  tarjced  ekeck— Col- 
ter tloa  tn  another  atati — CriBC  paitlr  COM- 
mllted  tn  thia  itate. — Under  section  ZT  of 
the  Penal  Code,  which  provides  that  all  per- 


mit,  i: 


crime  within  this  state,  are  liable  t< 
ishment  under  the  laws  of  this  state,  a  per- 
son who  mailed  a  forged  check  In  a  foreign 
country  to  a  bank  In  this  state  with  in- 
structions to  such  bank  to  mall  the  check 
for  collection  to  a  bank  in  another  state  Is 
guilty  of  a  crime  committed  In  part  within 
ithis  state,  and  la  liable  to  punishment  there- 
for.— People  V.  Sansome,  37  Cal.  App,  <3S, 
173  Pac,  II07. 

Iff.  Same — Overt  act  toward  «omml**t*B 
of  crime  must  be  established  before  attempt 
can  be  made  out. — People  v.  Compton,  1S3 
Cal.  403,  410,  BS  Pac.  44, 

Aa  to  BpeeHBlty  of  overt  act  to  eoaatltate 
attrmpt,  see  brief,  47  L.  R.  A.  108.  109. 

do  not  amount  to  attempt. — People  v.  Stiles, 
7E  Cal.  S7D.  GT5.  17  Pac.  S93:  LAvett  V.  Stale, 
19  Tex.  1T4.  17Ti  United  States  v.  Stephens, 
i:   Fed.  E2,  E4. 

Aa  to  proor  ot  preparation  at  talae  a9l' 
d«vlt  of  loss  nader  ■■•■ranee  pol'ey  being 
lulTlclent  without  showtne  presentation,  see 


:.  i  64B 
Aa  to  dl 


attempti  thus  where  defendant,  armed  with 
dyjiamlte  bomb,  left  his  house,  and  waa 
near  street-railway  track,  with  intention  of 
obstructing  track,  he  was  guilty  of  an  at- 
tempt—People V.  Stites,  75  Cal.  B70.  578,  17 
Pac.  69S. 

21.  Same  — SelleltatlKB  to  eammit  crime 
does  not  constitute  attempt.— Smith  v.  Com- 
monwealth. 54  Pa.  St,  lOS,  93  Am.  Dec.  ttS; 
Stabler  v.  Commonwealth.  9S  Pa.  St.  313.  40 
Am.  Rep.  <G3;  Hicks  v.  Commonwealth.  81 
Va.  323,  19  Am.  St.  Rep.  891,  9  S.  E.   1024. 

40  Am.  Rep.  866;  20  Am.  St.  Rep.  744;  !S 
L.  R.  A.  4)4. 

As  to  B^lcltatlon  as  crime,  lee  note,  3 
U  R.  A.  747. 

2Z.  Same  —  Same  —  Adaltery.  —  Solici- 
tation to  commit  adultery  Is  not  attempt  to 
commit  adultery — Sute  v.  Butler,  8  Wash. 
194.  40  Am.  St.  Rep.  900,  25  L.  R.  A.  434, 
35  Pac.  1093. 

2S.  Attempt  to  eommit  oSeaae— DlaHa- 
KBlahed  from  aMaalt  with  Inteal  to  commit 
the  offense.- People  v.  Lee  Kong.  85  Cal. 
est.  ti».  29  Am.  St.  Rep.  185,  17  L.  R.  A. 
62G.   30   Pac.   800. 

34.  Attempt  to  eammit  bribery. — As  to 
attempt  to  commit  bribery,  see,  ante,  sec- 
tions 54,  54a,  G4b.  S3,  68.  71,  88,  92.  93.  137. 
138.  165  and  notes,  also  note  97  Am.  Dee. 
713. 

SB.  Attempt  to  rommit  Incest  does  not 
require  consent  of  woman  with  whom  crime 
or  incest  la  attempted  to  be  committed. — 
People  V.  Gleason.  99  Cal.  359,  37  Am.  St. 
Rep.  56,  S3  Pac.  1111. 

See,  ante,   section   £85.  and   note. 

3*.  Attraipt  to  eommit  tntaautna  erimc 
aCBlaat  aalDTr,  when  the  victim  is  not 
human  being,  does  not  Involve  element  of 
assault,  and  hence  an  attempt  to  commit 
crime  need  not  he  directed  against  Person. 
—People  V.  Oalea,  142  Cal.  12,  14.  75  Pac,  337. 

See,   ante,    section    220.   286.   and    notes. 

CT.  Attempt  to  eonmlt  rape  dlstln- 
Ished  from  a 


attempt,  see  brief  In   47  L.  R.  A,    108, 

rape,— People    v.   Gardner,    98    Cal.    1*7.    128, 

18.     Between  preparation  for  attempt  and 

32  Pac,  880. 

The  preparation  consists  In   devising  or  ar- 
the     direct     movement     toward     commission 

38.  Attempt  to  eommit  lebbery  is  made 
crime  by  this  section,- People  v.  Burns.  138 
Cal.    159,    160.    69    Pac,    16,    70    Id.    1087. 

See.  ante,   sections   211   et  seq,.   220.   and 

after    preparations    are    made, — People    v. 

Murray,    14    Cal.    1E9,    160.      See    People    v. 
Mann,  113  Cal,  7S,  79,  46  Pac.  182, 

1».     Bane — Same — CoBitmrtlo-    of    dyna- 
mite  bomb   by   accused   at   his   home,   with 

generic    name    of   any   class    of   offenaea,- 
People  V,  Thomas.   63  Cal.  432. 

See.  ante,  aeclions  IIS  et  seq,.  and  notes. 

3*.     Same  — Proalmlty    oP 
prrnaa   or   tblait   Intrnded    to 

generally   Important  element 
whether    particular    act    don 


so.      Attrmpt    to    take    and    entlee    away 

ehlld  under  age  of  twelve  years,  with  intent 

lawful  custody.    Is  crime, — People  v,   Milne, 
80  Cal.  71.  72. 


eotloi 


278.  I 


Bceat. — Where  solicitations 
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RBSTRICTlONa  ON  SECTIONS— SECOND  OPPENSE. 


91 « 


mil  Incest  irera  sccompKnled  by  overt  a 
proceed  Irk  to  contact  ot  sexual  orsa 
lacking    only    pen 


n  for 


t  Int 


Cal.  S69.  ST  Am.  St.  Rep.  E6,  S3  Pac.  1111. 
S2.  9bb» — Sbuc — Attempt  tv  CDBlraet 
iBceBtaeas  KBFTlase. — Evidence  of  declara- 
tions of  accused  of  his  determination  to 
marry  his  niece,   of  hta  elopement  with  her 

witness    to    go    for    mafttstrate    to    perform 

victlon  for  attempt  to  contract  Incestuous 
marrlase:  until  otllcer  was  encased  and 
parties  stood  before  him  ready  to  take 
vows,  11  can  not  be  said  that  attempt  was 
made. — People   v.   Murray,  14   Cal.   160. 

3S.  Bane — Sane — Attempl  to  conmlt  lar. 
cenr.— Where,  by  means  of  pretended  lot- 
tery, defendant  was  about  to  procure 
money    of    proaecuttng    witness,    but    failed 


IS,     But  Bee   the   followlUK  cases,   which 
bold  that  Indictment  for  attempt  to  commit 

to  attempt:  Thompson  v.  People.  BS  III.  lES, 
Ifil;  Smith  V.  Commonwealth.  54  Fa.  St.  20S. 
93  Am.  Dec.  ESC;  Slate  V.'  Bailer.  2C  W.  Va. 
90.  E3  Am.  Rep.  66;  Hicks  V.  Commonwealth, 
86  Va.  223.  19  Am.  EL  Rep.  8.91,  9  S.  E.  1024. 


isne 


-ely     ■ 


mighl 


that  constl- 


ness'  wife,  he  was  sullty  of  i 
to  commit  larceny.— People  v. 
Cal.   76,   T9,   45   Pac.    IS2. 

34.     Sawe — Same. — Attempt    to 

tlon  sustained. — People  v.  Stlti 
B70.   571,   IT   Pac.   «9J. 

as.     iBdletUFBt  or  IntartaatlDB 
!•  sabora  pcrjary. — An 

Ing   Chat   defendant   did 
ouBly   enter  certain   rooi 


of  wll- 


ecltal  of  fa< 
tutes  crime  of  which  appellant   Is  charged. 
— Slate  V.  Anffclo.  18  Nev.  425.  4  Pac.  1080. 

40.  iMitrnetiaB. — Ib  laasnaKe  of  Mclloa. 
in  prosecution  for  infamous  crime  against 
nature.  Is  proper,  a  conviction  for  attempt 
(o  commit  crime  being  authorized  on  pros- 
ecution for  crime  itself.— People  V.  Oatea. 
142   Cal.   1!,   14,   7B   Pac.    337. 

41.  SentrBee — Ab    to    Bencrnllr- — An    st- 


be    I 


[shed 


Intor 


Attempt 

■   feloni- 


by  deflnlle  term 
accomplished.  Is 
may  be  for  life.— People  v.  acouter,  142  Cal. 
146,  161,  76  Pac.  7S0.  See  People  v.  Gard- 
ner. 98  Cal.  127,  32  Pac.  880;  People  \. 
Burns,  138  Cal.  1B9,  69  Pac.  16,  70  Id.  1087. 
As  ta  paalBhaieBt  for  atteaipt,  see  note 
10   Am.  St.   Rep.  747. 

fn   flnt  dcsrre    Is    punishable    i 


lalf    J 


!    of   ( 


lUthor 


lied.— Ei 

pa 

te    Hope 

6S    Cal.    423 

424. 

4S.      Sb 

-  Attempt     to 

eommtt 

Fa»f 

thorii 

life 

half 

uch  tl 

n«  be 

impossible  of 

r    than    o 

would 

Ihorl 

for  conv 

ot     Ave 

uthor 

sed— P 

Gardner. 

98 

Cat.    127, 

129. 

32    Pac 

880. 

44.     Sa 

Irtloo 

for  at 

-obh 

of  mortality 

table 

de  term  in 

life   ot 

so  aa  to 

sen 

ence  him 

to  a 

period 

equal 

178. 

Ab  to  ladletment  for  attempt,  see  note 
30  Am.  St.  Rep.  741. 

As  ta  iBdletmeat  for  attempt  to  comaOt 
lareeay,  see  note  81  Am.  Dec.  76. 

36.  Information  deaignatlnK  crime  as  at- 
tempdnE  to  suborn  perjury,  which  does  not 
state  facts  necessarily  constltullnR  crime, 
is  insufllcienl,  attempting  to  suborn  perjury 
not  belnff  generic  name  oC  any  class  of 
offenses. — People  v.  Thomas,  «!  Cal.   48!. 

ST.  Same— Attempt  to  commJt  aodomr. — 
Information  charging:  an  attempt  to  com- 
mit the  Infamous  crime  against  nature.  In 
the  lansuage  of  section  288  ot  this  code  and 
of  this  section,  la  sumclent.— People  v. 
Erwin.  4  Cal.  App.  394.  88  Pac.  371.  See  16,  70  Id.  1087. 
People  y.  Willlttms.   69   Cal.   397. 

.  §666.  BE8TRICTI0NS  UPON  THE  PREOEDINa  SECTIONS.  The  last 
two  sections  do  not  protect  a  person  who,  in  attempting  unsuccessfully  to 
commit  a  crime,  accomplishes  the  commission  of  another  and  different  crime, 
whether  greater  or  less  in  guilt,  from  suffering  the  punishment  prescribed  by 
law  for  the  crime  committed. 

HIatory:     Enacted  February  it,  1872. 

§  666.    SECOND  OFFENSE,  AFTEB  CONVICTION  OF  FIRST  OFFENSE. 

Every  person  who,  having  been  convicted  of  petty  larceny  and  having  served 


138   Cal.    15S.   161,    69    Pac. 


.dbyGoO^ 


•  «M  MCOND   OFFBMSB    AF^EK   CONVICTION— CONSTKUCnOIT.  [Pt.1. 

a  term  therefor  in  any  penal  institution,  commits  any  crime  after  such  conyic- 
tion,  is  punishable  therefor  as  follows : 

1.  tf  the  <^ense  of  which  such  person  is  snbseqneiitly  couTicted  is  such  that, 
upon  a  first  cotfvietion,  an  offender  would  be  punishable  by  imprisonment  in 
the  state  prison  for  any  term  exceeding  five  years,  auch  person  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  ten  years. 

2.  If  the  aubseqnsDt  offense  is  sQcli  ibal  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the  state  prison  for  five  years,  or  any 
less  term,  then  the  person  convicted  of  such  subsequent  offense  is  punishable  by 
.imprisonment  in  the  state  prison  not  exceeding  ten  years. 

3.  If  the  aabaeqnent  conviction  is  for  petty  larceny  then  the  person  convicted 
of  such  Bubseqaent  offense  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years. 

History:  Enacted  February  14,  1872;  amended  March  19,  1943, 
State,  and  Amdts.  1903,  pp.  107,  lOS;  March  21,  1906,  SUts.  and  AmdU. 
1905,  pp.  667,  668;  March  13,  1909,  StaU.  and  AmdU.  1909,  p.  360. 


eECOND  OFFENSES— PUNISHMENT. 
1.  Constnied — ConBtitutional. 
Z,  Same — IncrcaBed   puDixhrnpnt   for  see- 
ond  offense  not  puaisfamcnt  for  first 

S.  S&me — Indictment   must   charge   facts 

of  former  conTiction. 
4,  Same— Object  in  view  in  charging  pre- 


Aa  te  camitncttM  amA  eSeet  at  ■(■*««•■ 
iMpsslBK  hcBTlFT  peBBltT  far  ■*«><  of- 
feas«.  gee  notes  34  Li.  R.  A.  398;  14  L.  R.  A. 
(N.  S.)    412:   4B  U  R.  A.    (N.  8.)    tOl. 


5.  Petty  larceny — Congtrnction  of  section, 

6.  Subdivision  1 — Conviction  for  attempt 

to  commit  robbery. 
T,  8.  Same — Sentence   on   conviction   of   as- 
sault with  intent  to  commit  robbery. 
9.  Same— Sentence  on  conviction  of  per- 
jury. 
10.  Same— Sentence  on  conviction  of  rob- 

II."  Subdivision  2 — Sentence  on  conviction 

of  assault  nith  deadly  weapon. 
13.  Same — Sentence   on    conviction   of  ae- 

sault  with  intent  to  kill. 
13.  Same— Sentence  on  conviction  of  bur- 
glary. 
14, 15.  Same— Sentence  on  conviction  of  bnr- 
glary  in  Bccond  degree, 
16.  Same — Sentence  on  conviction  for  fe- 
lonioualy  breaking  and  injuring  pub- 
lic jnil. 
17, 18,  Subdivision    3— Conviction    for    petty 
larceny. 
19.  Same — Proceedings  by  information, 
I.     CanHtmrd — CoBBtltBttoaal. — People    T. 
King.  «*  Cal.   3S8,  341,  30  Pac.  1038;   People 
V,    Coleman.    145   Cal.    809.    611,   79    Pac.    ZS3. 
See    People   T.   Stanley,    47   Cal.    113,    116.   IT 
Am.  nep.  401. 

Aa   to  eoaatltnllaiialltT  of   atatate   laapoa- 

note  61  Am.  SL  Bep.  378;  and  84  U  R.  A. 
198. 


■Bd  affuac. — la  aat  pnalak^eat  far  Irat 
aKeaae,  but  (or  laat  offense,  and  la 
Increased  becauge  defendant  hag  evinced 
depravity  which  merits  greater  punishment, 
and  hence  to  be  restrained  by  severer  pen- 
ally than  if  it  were  flrst  ottenge.— People  ». 
Coleman.  I4S  Cal.  SOS,  SlI,  T9  Pac.  ISS.  fol- 
lowing Moore  v.  State,  lES  U.  S.  ET3,  878. 
40  Ik  ed.  301,  16  Sup.  Ct.  Rep.  1T9.  See 
People  V.  Stanley.  47  Cal.  113.  IIG,  IT  Am. 
Rep.  401;  People  v.  Kins.  (4  Cat.  383.  141. 
30  Pac.  1028;  In  ra  Flnley,  1  Cal.  App.  19t. 
108,    81   Fac.    1041. 

Aa  ta  iBcreaaed  yaaUhMCBt  for  aeeaBd 
aSeaac  aa  eroel  aad  nnsaaal  ■■■■lahaieBt, 
see  notes  IE  U  R.  A.  G61.  G79,  L.  R.  A.  III&C. 
(68. 

B,  Sawe.— ladletBcat  aiaat  charffe  taeta 
•f  farmer  mnvlcttoB  and  subsequent  com- 
miggion  Of  orlroc.  and  they  mUBl  aUo  bo 
proved,  and  passed  upon  by  the  Jury,  where 
there  was  no  statute  authori sins'  defendant 
to  state  whether  he  had  suffered  prior  con- 
viction or  not.  and  hence  where  defendant 
conlessed  former  conviction  he  was  not 
puntghable  under  subdivision  3  of  thig  gec- 
tlon.- People  v.  Kins,  i*  Cal.  838,  341,  !• 
Pac.   1028. 

4.  Bane. — OhJC«t  hail  fa  view  Ib  eharslBK 
preTloB*  eaavletlaa  Is  not  (or  purpose  of 
evidence  as  to  commlBslon  of  offensa  upon 
Which  defendant  Is  to  be  tried,  but  (or 
Information  of  court  In  determining  pun- 
ishment to  be  Imposed  In  case  of  convlc- 
tlon.^Peopl*  T.  Thomas,  110  CaL  41,  48, 
42   Pac.   468. 

Aa  ta  aMcef  »f  ataMite,  see,  post,  sec- 
tion 46T,  note  paraaraph  4. 

5.  Pe»T  lareeBT  —  CaaatTaettoB  at  «e«- 
tloa. — Under  this  and  the  following  section. 
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Ttt.  XVI.]  IBCOND    OPFENSE   AFTER   CONVICTION^PL'NtSHHBNT. 


whera  a  prior  convlctloD  has  been  charged 
and  suataiDod  and  the  eubseauent  oSenae 
chareed  la  llkewlee  eatabllefaed,  the  court 
Is  authorised  to  Impose  a  penalty  In  excess 
of  the  maximum  penalty  prescribed  (or 
eilher  the  prior  or  the  subaequent  offense; 
wtiile  under  section  1201  this  can  not  bo 
done. — People  *,  Rudolph,  88  Cal.  App.  CSS, 
IBS   Pac.   in. 


with  p 


f«r 


Knd      felony, 
(overned  by  eubdlvlalon  1  of  this  section 
People  V.   Burns,  1S8  Cat.  1E9,  1«I,   69  Pac. 
16,  70  Id.   108T. 

T.  Sane.— Sea  tanee  on  conTletloa  af 
■HBiiIt  with  iBfciit  to  eonmlt  rofeberr. 
with  prior  conviction  of  petty  larceny,  to 
seven  years'  Imprisonment,  la  not  Invalid, 
though  statute  provides  that  such  Impris- 
onment shall  be  for  ten  years,  sentence 
being  within  and  not  In  excess  of  statute. 
and  not  prejudicial  to  defendant.  —  In  re 
O'Neill.  141  Cal.  6!t,  T7  Pac.  6S0. 

As  to  ralMtTy  of  n^nleBee  be  loir  mIbI- 
BMo,  see  note   EE  Am.   Bt.  Rep.    264. 

!.  Sentence  on  conviction  of  assault  with 
Intent  to   commit  robbery,    with   prior   con- 


-People 


B. 


■victloi 


where   prior 
charged   but   not  proven,    to    ten    years'    Im- 

term.  will  not  be  sustained,  as  It  will  not 
be  presumed  that  court  would  Impuse  a&me 
sentence  as  If  accused  had  merely  bet^n 
charged  with  perjury. — People  v.  ChadwIck, 
4    Cal.    App.   63,   ST   Pac.   384,   S8». 

10.  Same.  —  SenteBCe  s>  esuvlctlan  »t 
robbery,  with  prior  conviction  of  robbery, 
to  Imprisonment  (or  fifteen  years,  sus- 
tained.—People  V.  Coleman,  14B  Cal.  609, 
610,   T»   Pac.   2BS. 


11. 


SabdtvlBhiB  3. — Seatenee  ■■  convlc- 
■t   usanlt   nlih   *rm*lT    weapa>.   with 

conviction  of  manslaughter,  to  1m- 
ment   for   term   not   exceeding   eight 


years,  is  not  excessive. — People  v.  Doug- 
lass,   87    Cal.    SSI,    286,    SE    Pac.    417. 

13.  SaB*.— SeBleaee  en  eonvletloB  af 
a*ualt  with  lateat  ts  kill,  with  prior  con- 
viction of  another  felony,  to  Imprisonment 
In  state  prison  for  term  of  five  years,  la 
authorised.— People  v.  McNeill,  IIS  Cal.  388, 
889,   SO   Pac.   633. 

13.  Saaic. — Seateace  oa  coavlctloa  of 
barglari',  with  prior  convictions  of  bur- 
degree,   to   Imprisonment   In 


prlso 


Is       —People   1 
—        Fac.   9G. 


eight 
Wheatley, 


,   is 
88   Cal.   1 


,    86 


baFKlary  la 

vlction   of  grand    larceny,    to    imprisonment 
for    ten   years.   Is   authorized,  —  People   v. 
Brooks.   IS   Cal.   S9E.   300.    4  Pgc,    11;   People 
V.   Johnson,  88  Cal.    ITl,  174,  SG  Pac.  1116. 
IB.     Sentence     of     imprlaonment    for     ten 

degree,  with  prior  conviction  for  burglary 
and  petty  larceny,  is  authorized. — People  v. 
Kelley.   120   Cal.   fTl,   272,    52   Pac,    587. 

le.  Sane.  — Scalexcp  oa  eaavtetlan  for 
feloBlaaalr  brcaklaa;  mnt  lalnnas  »Bblle 
Jail,  with  prior  conviction  of  robbery,  to 
Imprisonment  for  eight  years  In  state 
prison,  la  aulhorlxed. — People  v.  Boren,  139 
Cal,    810,   814.   72   Pac,    S99, 

If.  SnbdtvtaloB  S^-Caavlellaa  (or  pelly 
larceny,  and  former  conviction  for  grand 
larceny,  subjects  party  to  be  punished  as 
for  felony,— People  v.  King.  64  Cal.  S38, 
341,  30  Pac.  1028;  People  V,  Swain,  5  Cal. 
App.   421,   90  Pac.  T2D,  T28. 

18.  Conviction  for  petty  larceny  by  one 
who  has  been  previously  convicted  of  bur- 
glary, Is  punishable  aa  for  felony  by  Im- 
prisonment In  state  prison  not  exceeding 
Ave  years. — People  v.  Smith.  143  Cal.  B9T, 
E99,    77    Pac,   449. 

19.  Baaic — PrOFredlaKS  by  lafarBalloa. 
— Sentence  under  subdivision  S,  on  convic- 
tion for  petty  larceny  with  prior  convic- 
tion of  similar  olfense.  is  authorised, 
though  proceedings  are  by  information 
rather  than  by  Indictment. — People  v.  Carl- 
ton, 67  CaL   B69. 


§  667,  SAME.  PUMISHMENT  FOR.  Every  person  who.  having  been  con- 
victed of  any  oflFense  punishable  by  imprisonment  in  the  state  prison,  and 
having  served  a  term  there£or  in  any  penal  institution,  commitB  any  crime 
after  sneh  eonvietion,  is  punishable  therefor  as  follows: 

1,  If  the  offense  of  which  Bnch  penon  is  snbsequently  convicted  is  such  that^ 
upon  a  first  conviction,  an  offender  would  be  punishable  by  imprisonment  in 
the  state  prison,  such  person  is  punishable  by  imprisonment  in  the  state  prison 
for  the  maximum  period  for  which  he  higbt  have  been  sentenced,  if  such  offense 
bad  been  hie  first  offense. 

2.  If  the  sabseqnent  conWctiOD  is  for  petty  larceny,  then  the  person  convicted 
of  such  subsequent  offense  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years. 
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tear  sbcotud  of-pensb  aftur  cunviction— punish hbkt.  [Pt.i. 

[Parole — Not  to  be  affected  by,]  Provided,  however,  that  any  person  who 
has  been,  or  who  shall  hereafter  be,  seotenced  to  the  state  prison  shall  be  sub- 
ject to  parole  by  the  state  board  of  prison  directors,  under  the  restrictions  now 
provided  by  law  for  the  parole  of  first  term  prisoners,  any  aet  to  the  contrary 
notwithstanding. 

History:  Former  section  relattng  to  second  offenses,  bow  punished 
atter  convictton  ot  attempt  to  commit  a  state's  prison  offense,  enacted 
February  14,  1S72:  repealed  March  9,  1S03,  Stata.  and  Amdts.  1903,  p. 
108;  present  section  enacted  March  13,  1949,  Stats,  and  Amdts.  1909, 
p.  364. 

Tocatlon  Is  larceny. — Ex  parte  Oullerrez.  45 
CbI.   429,   430,   431, 

As  t*  abject  af  eharciBK  »rle(  ccBTletlaB. 
■«e   BGctloD    fiSS.    note    paragrapb   4. 

B.  Same. — PraaecBtloB  tor  pttty  ■■rFcaT, 
Where  prior  convCctLon  for  offense  of  petty 
larceny  had  been,  before  adoption  of  the 
code,  governed  by  aectlon.  —  Ex  parte 
Gutlerrei.   46   Cal.    *M.   410. 

0.  SeHtraee  ot  ■«▼»>  years — Graad  lar- 
eeay  after  caarlctlon  of  bnrslary. — Sente 


PUNISHMENT  FOR  SECOND   OFFENSE. 

1.  Construed — CooBtitutional. 

2.  Same — Not   invalid   as   ex   post   facto 

3.  Same — No  minimum  punishment. 

4.  Same — Object  of  code. 

5.  Same — Prosecution   for   petty  larceny. 

6.  Sentence   of   seven    jears — Grand    lar- 

ceny after  eonvictioo  of  burglary. 

7.  Subdivision  1  —  Constmcd  —  Does  not 

apply   to   eoDviction   of   attempt   to 
commit  robbery. 
8, 9.  Same^On  proseention  for  robbery. 
10.  Subdivision  3 — Sentence  on  conviction 
of  forgery, 
II,  12.  Same — Sentence  on  conviction  of  petty 
larceny. 

1.     Conatraed.  ^  Caaatllatlaaal.  as  not  In 

violation  of  provision  that  no  person  Bhall 
be  subject  to  be  twice  put  in  Jeopardy  tor 
aame  offense,  and  that  no  cruel  or  unusual 
punishment  shall  be  inflicted,  defendant  not 


9   im 


Dsed  u 


1   of 


lelnB   F 


for 


>nd   offense 


needs  to  be  restrained  by  severer  penalty 
than  if  it  were  his  first  offense. — People  v. 
Stanley,    47    Cai.    113,    HE,    17   Am.   Rep.    401. 


notes  3S  L.  R.  A.  6fll;  L.  R.  A    1915C,  S6S. 

S.  Save,— Not  InvallA  aa  »  poat  faet» 
law,  when  applied  to  prosecution  where 
prior  conviction  was  had  before  adoption 
of  code,  additional  punishment  not  being 
for  prior  offensp.  but  for  latter. — Ei  parte 
Gutierrez.    tS    Cal.    42B.   432, 

A*   to   itBtatFa   laipoalBc  heavier   iMsalty 


1.   St.   1 


'.   37». 


under  above  section.  Imprisonment  re- 
qulrrd  to  be  (or  lite.— In  re  Heath.  —  Cal. 
App.  — .  194  Pac.  «g, 

4.  Sane. — Objerl  af  esdc  Is  to  protect 
society  from  further  depredation  of  aban- 
doned claKH  of  criminals  infesting  cities  and 
larger  towns  of  this  state,  whose  ordinary 


grand    larceny    after    a    previous    convictloi 

scribed  by  the  statute  being  ten  years,  la 
not  void.  It  is  within  and  not  in  eicess 
of  the  statute. — People  V.  Oliver,  7  CaL  App. 
SOI,    SOS,    9E   Pac.    1T2, 

T.  Snbdtvliiloa  1. — CoBHfraed  act  to  apply 
to  e«BVl4-tlo«  at  attempt  to  eoaantt  rob- 
b*rr,  with  prior  conviction  of  petty  larceny, 
an  attempt  to  commit  robbery  not  being: 
punishable  by  Imprisonment  for  life, — 
People  V.  Bums,  ISS  Cal.  1G»,  ICS.  i»  Pac 
IS,  TO  Id.  lOST, 

with  prior  conviction  of  petty  larceny,  de- 
fendant Is  liable  to  punishment  by  Impris- 
onment (or  life.— People  v.  O'Neill.  81  Cal. 
415,   436. 

9.  So.  also,  where  prior  conviction  was 
tor  burglary  and  petty  larceny. — People  ». 
Harris,   01   Cal.   136.   13T. 

10.  SabdlvlaloB  IL — Sentvnec  ■>■  eaavle- 
tloB  of  foTKery,  with  prior  conviction  (or 
petty  larceny,  must  be  one  of  fourteen 
years,  and  where  defendant  was  sentenced 
to  fourteen  years  on  verdict  of  Jury  of 
guilty  as  charged  under  an  indictment 
charging  forgery,  with  prior  conviction  of 
petty  larceny,  It  will  be  presumed  that  de- 
fendant was  sentenced  under  this  section. — 
People  V.  Rpplnger,  IDS  Cal.  394.  297.  Z3S. 
41  Pac,   1037. 

11.  Same. — Sentence  «a  evoTletlon  af 
petty  larccay,  with  prior  conviction  for 
petty  larceny,  (o  Imprisonment  for  Ave 
years,  is  authorized. — Ex  parte  Young  Ah 
Gow.  73  Cal.   438,   M2.   16  Pac,   TB. 

12.  On  prosecution  for  petty  larceny,  and 
former  convictions  for  petty  larceny,  de- 
fendant Is  subject  to  Imprisonment  in  slate 
prison,  and  such  charge  constftutea  felony. 
—People  V.  Delany,  49  Cal.  394,  395. 
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Tit.  XVI.]  PORBIGM  CONVIcnoN— SBCOHD  TERM  IMPRISOWMEMT.  HMS,W> 

§  668.  FOREIGN  OONVIOTION  FOR  FORMER  OFFENSE.  Every  person 
who  has  been  convicted  in  any  other  state,  government,  or  country,  of  an 
offense  which,  if  committed  within  this  state,  would  be  punishable  by  the  laws 
of  this  state,  by  imprisonment  in  the  state  prison,  is  punishable  for  any  subse- 
quent crime  committed  within  this  state  in  the  manner  prescribed  in  the  last 
two  sections,  and  to  the  same  extent  as  if  such  first  conviction  had  taken  place 
in  a  court  of  this  state. 

Hlatory:      Enacted  February  14,  1ST2. 

§669.    SECOND  TERM  OF  DIPRISONMENT,  WHEN  TO  COMMENCE. 

When  any  person  is  convicted  of  two  or  more  crimes  before  sentence  has  been 
pronoonced  upon  him  for  either,  the  imprisonment  to  which  he  is  sentenced 
upon  the  second  or  other  subsequent  conviction  must  commence  at  the  termina- 
tion of  the  first  term  of  imprisonment  to  which  he  shall  be  adjudged,  or  at  the 
termination  of  the  second  or  other  subsequent  term  of  imprisonment,  as  the 

case  mar  he. 

■'  Hirtory:     Enacted  February  14,  1872. 

SECOND  TERM  OF  IMPRISONMENT- 
COMMENCES  WHEN. 

1.  Conatruetion  of  aection — As  ntaniag 

2.  Same — Mandate  to  warden. 

5.  Same — Does  not  apply  where   defend- 

ant had  been  seateneed  for  Qrst  of- 
fense prior   to   conviction. 

4.  Same — Same— As  to  power  of  superior 
court  to  impose  cumulative  senteacea. 

B.  Same— Same— Does  not  make  aobse- 
qnent  sentence  begin  to  run. 

6.  Consecutive  sentence  Talid. 
T,  Form  of  sentence. 

8.  Same— Sentence  on  second  term  void, 

9.  Jaduments    of    imprisonment — Eieep- 

tion   in   cBsea  specified  where. 
10,11.  Term  o(  imprisonment. 


only  In  two  cases,  defined  In  sei 
GSR,  and  hence  where,  at  time  o 
to  state  prison,  defendant  was  i 
tence  to  county  Jail,  his  detention 


>    CaL    SSK.    141, 


5.     S>Bi 

E — SBHe._Dse«   ■«(   make    bbIih- 

«BCBt  •*■! 

mitmant  o 

n  flrst  sentence  where  appeal  was 

pending    s 

Green,  se 

Cal.   »!T.   *a9.   26   Pac.   21. 

«.     Caim 

that  said 

term  of  Imprisonment   Is  lo  com- 

,   137. 


the    eiplratloi 
lal  Id.— People 


22   C 


1.     Cai 


:   for   each 


B14.   G19.   la   Pac.   i 


F:it  parte  Kirby.  7S  Cal.  514, 
18  Pac.  66S,  C«nB.  Slate  v.  Smith.  S  Day 
ITS.  5  Am.  Dec.  132.  D.  C.  In  re  Jarhson. 
3  McA.  24.  III.  Johnson  V.  People,  SJ  III. 
431,  434.  Mbh.  Kite  V.  Commonwealth.  GI 
Mass.  (11  Met.)  ESI,  Pa.  Brown  alias  Pot- 
ter V.  Commonwealth.  4  Rawie  2G9.  Ped. 
fnlted  Stoles  v.  Patterson,  29  Fed.  T7B;  In 
re   Esmond.   4S   Fed.   82T,   BS9. 

T.  ParH  af  aeBtrBee. — Where  defendant 
has  been  convicted  of  two-separate  offenaea. 
11  would  be  rlKht  and  proper  for  court.  In 
pronouncing  Its  sentence  on  second  convic- 
tion, to  have  inserted  In  Its  Judgment  a 
direction  that  period  of  Imprisonment  of 
second  sentence  should  commence  at  close 
of  Imprisonment  under  first, — Ex  parte 
Kirby,  78  Cal,   B14,   B13,  S20,    18  Pac.  6GE, 

where  two  commltmenls.  upon  which  de- 
fendant Is  held,  after  conviction  refer  to 
same  olfense,  and  where  maximum  term  of 
imprisonment  Is  Imposed  In  flrst  commit. 
ment, — Ex  parte  Narvaei,  6  Cal,  App.  103. 
89  Pac.  8E7,  SES, 

•.  Jadsmeata  af  iH^riaoaairBl — EserpI 
la  the  eaaea  arHlllFd  here  aad  In  neetlaa 
lOE  Penal  Code,  Judgments  of  Imprisutimcnt 


,db,  Google— 


«s.  *eB 

Ex   parte   Klrby.   78   Cal.   BH. 

620.    IS 

Pac.    8SB;    Ei    parte    Oreenwal 

Fed.  Geo 

Cal.   46t 

14B  Cal. 

ise,  78  Pbc.   865,  holding  that 

constituted  Beparate  term  for 

lallnB  t 

commutation   from   "satire  t 

n<T«,«71      TERM    OF  IMnUSONMBNT— COMMENCES,   WHEN— FOR    LIFE. 

run  concurrently. — Ex  parte  Joaeph  Casey, 
ISV  Cal,  1S8,  lie  Fac.  1104. 

lO.  Teni  at  iBiviisoBBeal. — Where  de- 
fendant was  convicted  ot  two  orrenses.  and 
sentenced  to  term  of  imprisonment  for  flye 
yeara  for  each  otTense.  second  term  to  be- 
Kln  at  expiration  of  flrst.  the  two  together 
constituted  one  entire  term  of  Imprison- 
ment In  relation  to  commutation  of  sentence 
for  good  conduct. — Bx  parte  Dalton,  49  Cal.        to   "term." 

§670.    WHEN  TERM  OF  IMPBI80NHENT   OOMMZNOES,   ETC.    The 

term  of  imprison  me  Dt  fixed  by  the  judgment  in  a  criminal  action  commences  to 
run  only  upon  the  actual  delivery  of  the  defendant  at  the  place  of  imprison- 
ment, and  if  thereafter,  during  such  term,  the  defendant  by  any  legal  means 
is  temporarily  released  from  such  imprisonment  and  subsequently  returned 
thereto,  the  time  during  )vhich  he  was  at  large  must  not  be  computed  as  part 
of  such  term. 


•  TERM  OF  IMPRISONMENT  COMMENCES 

WHEN. 

1, 2.  Construed — Applies  to  conTiction  for 
second  offenae. 

3, 4.  Same — Does  not  make  term  of  imprison- 
ment under  sentence  for  second  offense 

5,  Indeterminate  sentence  void — Besentenee. 

I.  C*kBlrBed — Aa  applrl'v  to  eoiivlcflaB 
for  seeoBd  slfeBie,  where,  prior  to  such 
conviction,  he  had  been  sentenced  for 
former  offense,   and   hence   cumulative    aen- 


Hlstory:     Enacted  February  14,  ISTS. 

defendant 


Ilbe 


and    I 


of 
It    for 


Dt  aulhorj 
I.  S4T,   84 


:.   489. 


e  Mort 


months,  and  after 
days  an  appeal  was  taken  to  supreme  court, 
and  during  pendency  of  auch  appeal  de- 
fendant was  convicted  in  police  court  of 
conspiracy  and  sentenced  to  imprisonment 
tor  period  of  one  year,  from  which  convic- 
tion an  appeal  was  taken  to  the  superior 
court,  term  of  imprisonment  on  such  second 
conviction  began  at  time  of  affirmance  of 
Ruch  conviction  by  superior  court  and  com- 
mitment thereunder,  and  not  at  time  of  his 
contmltment  on  previous  afflrmance  by  su- 
preme  court   on   his   appeal   from   flrsl   con- 


2.      Where  defendant,  at  time'  of  sentence 

vlcllon.— Ei   parte    Green,    88   Cal.    4«.    419, 

to  Imprisonment  In  state  prison,  was  under 

26  Pac.  21. 

tenre    according    to    law.    the    term    of    Im- 

mencement of  his  term   of  imprisonment  in 

prisonment    under    the    valid    sentence    doea 

state    prison.— Ex   parte   McOulre.    13B   Cal. 

S30.  341.  87   Am.  St  Rep.  IDG,  87  Pac.  327. 

person  Is  delivered  at  the  prison  under  such 

S.     SsBc— Does    Bot    aake    tmt    a*    Im- 

vlct     served     ten     months     under     the     void 

for  flrst  offense,  when  at  such   time  an  ap- 

indeterminate   sentence,   he   will  not   be   en- 

tlon.— Ex   parte   Green.    86   Cal.    428,    429,    2G 

uiider  the   valid   sentence, — In   re    Frlli,   ITS 

Pac.  !1. 

Cal,  415.  ITT   Pac.  IBT, 

§671.  IMPRISONUENT  FOB  LIFE.  'Whenever  any  person  is  declared 
punishable  for  a  trirae  by  imprisonment  in  the  state  prison  for  a  term  not  less 
than  any  specified  number  of  years,  and  no  limit  to  the  duration  of  such  impris- 
onment is  declared,  the  court  authorized  to  pronounce  judgment  upon  such 
conviction  may,  in  its  discretion,  sentence  such  offender  to  imprisonment  dur- 
ing his  natural  life,  or  for  any  number  of  years  not  less  than  that  prescribed. 
Hiatory:  Enacted  February  14,  1872. 
IMPRISONMENT  POH  LIFE.  4.  On  conviction   of  asgault— With   intent   to 

1.  Crime   aitainst   children — Length    of    term  commit  robbery. 

5.  Sentence — On  conviction  of  murder  in  aee- 


Buthoriz^d, 

2.  Indeterminate  sentence  —  Maiimiim  term 

not  required  to  be  fixed. 

3.  Mortality  tables  in  determining  expectancy 

of  lifo 


ond  degree. 

6.  Same — On  conviction  ot  rape. 

7.  Same — On  conviction  of  robbery. 
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RIGHTS,  BTO.  H  STZ,  CTS 

1.     CriHH   aolut   ehlldm  —   L«>ctk  at  ta  comBitl  rokbCFy,  with  prior  conviction  of 

trrm  ■•tkarlBcd,. — In    vlBW   of  provisions   o(  Krand  larceny,   defendant  being    punishable 

above   Bectlon.   trial   court   has  Jurisdiction  by    Imprisonment    for    not    tees    than     ten 

to  sentence  for  a  term  of  five  years  a  p«r-  years,  court  had  power  to  sentence  defend-, 

son  convicted  of  crimes  asalnst  children. —  ant  for  term  of  hia  natural  life,  and  hence 

People    V.    Camp,  —   Cal.    App.   — ,   ISS    Pac.  sentence    to    term    of    thirty-flve   years    was 

StE.  authorlied. — People   v,    Broohs,    65    Cal.   29S, 


iBdctcrMliiate     acMeaee  —  MbxIbibb 


19t,  4  Pac.  T. 


•ena  aot  repaired  fa  be  bed  by  aentenclns:  S.     ScBtCBce — Ob    cvMvletlea     tor    atordei 

Judge. — People    v.     Qoniales,    IS    Cal.    App.       Ib  aecaad  decree,  to  imprisonment  tor  lite. 
TSi,  ITS  Pac.  4QT.  la    authorized.— People    v.    Brooks,    131    Cal. 

S.     Hartaltty    tablca  — Te    dctermlac    de-        ^11,  tie,  6J  Pac.  4S4. 
teadaafa   esveelaaey  of  life  traaa.  can    not  •.     Same — Oa   eaBVlctloa   of  rape,   to    Im- 

be   used   for   purpose   of  determining;   what      prisonment   tor   lite,   is   authorized   by   thia 
would     amount     to     one-halt    imprisonment       section.— People  v.  t,ocan.  113  Cal.  114,  418, 

GS  Pac.   EC.      See  People  v.  Gardner,  98  Cal. 

IZT,  129,  32  Pac.  880. 


oeiennani    is    uaoie    .o    punisnment    oy    im-  y_     9«a.e_-Se«teaee  o.  eoaTlettea  mt  rob- 

prlsonment   for  life   on    conviction   for   rob-  i„rj.  lo  Imprisonment  tor  lite,  was  aulhor- 

bery,— People  v.  Burns,  13S  Cal.  IBS,  181,  8»  ,„a,  robbery  bein*  punishable  by  imprison- 

Pac.  18.  70  Id.  1087.  ^,„j   ,„r  not   less   than   one   year,— People 

«.     Ob  eoBTlMlaa  of  aasanll—Wtth  iBtoBt  V.  Winthrop,  IIS  Cal.  8G,  03,  EO  Pac.  Z»a. 

§  672.    FINE  MAT  BX  ADDED  TO  IMPRI80HMENT.     Upon  a  convictioii 

for  any  crime  punishable  by  imprisonment  in  any  jail  or  prison,  in  relation  to 

which  no  fine  is  herein  prescribed,  the  court  may  impose  a  fine  on  the  offender 

not  exceeding  two  hundred  dollars,  in  addition  to  the  imprisonment  prescribed. 

HIrtory:     Enacted  February  14,  1872. 

t.     FiBc     added    t»    laaprlsaaiaFBt  —  CoB-  where  one  has  been  convicted  of  the  offense 

BtnellaB  of  aecllOB — Under   the    provisions  designated   In   section    538. — People    v.   Phil- 

of  this  section   the  court  has  the  discretion  lips,  30  Cal.  App.  SI,  157  Pac,  1003. 
to  add  the  Ane  in  addition  to  Imprisonment 

§673.  CIVIL  RIGHTS  07  CONVIOT  SUSPENDED,  A  sentence  of  impris- 
onment in  a  state  prison  for  any  term  less  than  life  suspends  all  the  civil  rights 
of  the  person  so  sentenced,  and  forfeits  all  public  offices  and  all  private  trusts, 
anthority,  or  power  during  such  imprisonment; 

'[Civil  rights  of  paroled  prisoner.]  Provided,  however,  that  in  any  such 
esses,  if  the  person  so  sentenced  be  liberated  from  prison  by  parole  under  the 
terms  and  conditions  of  the  parole  laws  of  this  state,  that  the  board  of  prison 
directors  or  eoch  other  officials  or  offieial  having  power  to  grant  paroles  may 
permit  to  such  person  so  paroled,  civil  rights,  other  than  the  right  to  act  as  a 
trustee,  or  hold  public  office,  or  exercise  the  privilege  of  an  elector,  during  the 
term  of  such  parole.  The  scope  or  extent  of  such  civil  rights  shall  be  deter- 
mined by  such  board  of  directors  or  other  officials  having  control  of  such 
paroled  person,  either  at  the  time  the  parole  is  granted  or  at  such  other  time  as. 
in  the  judgment  of  such  board  or  official,  is  for  the  best  interest  of  society  and 
such  paroled  person. 

[Record  of  order.]  The  board  of  directors  or  other  official  having  control  of 
the  matter  of  paroles  shall,  at  the  time  of  permitting  such  civil  rights,  make  a 
permanent  record  thereof,  and  give  such  paroled  person  a  duly  authenticated 
copy  of  such  order  or  orders,  and  such  record  shall  be  a  public  record  for  the 
benefit  of  all  persons  requiring  information  in  that  behalf. 
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LIFE  CONVICT— CIVIL  DEATH— PAROLED  PRISONEH. 


CIVIL  EIGHTS  OF  CONVICT 
8USPENPED. 

1.  CoDBtruction   of   section — As   to   rigbta   of 

plaintiff. 

2.  Same — Does  not  suspend  rights  of  creditors. 

3.  Same— Servij;e  of  notice  of  appeal. 

oC  plaintiff— Where  the  pUlntlfT  In  a  civil 
action  la  imprisoned  for  a  felony  the  de- 
fendant has  a  rlBht  to  have  the  action  pro- 
ceed, and  on  the  court's  refusal  to  proceed 
with  the  case  mandamus  will  issue  to  com- 
pel it.— Castera  v.  Superior  Court,  89  Cal. 
App.  tSt. 


X.  Sbbf-^Dw-b  >vt  mamwna  riehta  •( 
cre4ltara  of  such  prisoner  who  have  right 
to  sue  and  subject  property  of  prisoner  to 
satisfaction  of  Judgment,  sentence  work- 
InK  no  forfeiture  of  prisoner's  estate. — Es- 
tate of  Nerac.  IS  Cal.  392.  398.  9S  Am.  Dec. 
Ill;  ColTee  v.  Haynes,  114  Cal.  Sei,  EGG.  71 
Am.  St  Rep.  99.  GT  Pac.  4S2. 

3.  Sasae— SerTlec  •(  Botlee  mt  appeal  on 
administrator.  In  action  asalnst  estate. 
while  he  was  In  prison  under  sentence  for 
term  of  years  on  conviction  (or  crime,  was 
not  Invalid;  his  reaponslbllltles  to  those 
having  claims  against  him  did  not  cease. — 
Brown  v.  Mann,  fl)  Cal.  611.  G18,  9  Pac.  S49. 


§674.  OIVIl  death.  A  person  sentenced  to  imprisonment  in  the  state 
prison  for  life  is  thereafter  deemed  civilly  dead  [ 

[Civil  rights  of  paroled  priaoner.]  Provided,  however,  that  in  any  sueh 
cases,  if  the  person  so  sentenced  be  liberated  from  prison  by  parole  under  the 
terms  and  conditions  of  the  parole  iaws  of  this  state,  the  board  of  prison  direc- 
tors, or  Buch  other  officials  or  official  having  power  to  grant  paroles  may  per- 
mit to  sueh  person  so  paroled,  civil  rights,  other  than  the  right  to  act  as  a 
trustee,  or  hold  public  office,  or  exercise  the  privilege  of  an  elector,  during  the 
term  of  such  parole.  The  scope  or  extent  of  such  civil  rights  shall  be  deter- 
mined by  such  board  of  directors  or  other  officials  having  control  of  such 
paroled  person,  either  at  the  time  the  parole  is  granted  or  at  such  other  time  as. 
in  the  judgment  of  such  board  or  other  official,  is  for  the  best  interest  of  society 
and  such  paroled  person. 

[Record  of  order.]  The  board  of  directors  or  other  official  having  control 
of  the  matter  of  paroles,  shall,  at  the  time  of  permitting  such  civil  rights,  make 
a  permanent  record  thereof,  and  give  such  paroled  person  a  duly  authenticated 
copy  of  sueh  order  or  orders,  and  sueh  record  shall  be  a  public  record  for  the 
benefit  of  all  persons  requiring  information  in  that  behalf. 


CIVIL  DEATH  OF  LIFE  CONVICT. 

1.  Civil   death  —  Not   identical   with   physical 

death. 

2.  Same— Statement  in  Estate  of  Nerae. 

3.  Enforcement  of  judgment. 

4.  Inheritance — Civil  death  imports  what. 


tence  to  life  Imprisonment.  Judgment  cred- 
itor is  entitled  to  levy  on  goods  of  such 
defendant  in  the  hands  of  third  person  to 
aatisry  Judgment  so  rendered. — Coltee  v. 
Haynes.  124  Cal.  S«I.  566.  Tl  Am.  St.  Rep. 
99,  B7  Pac.  *8!. 


1 

Civil  death  wMhln  seetloa — N 

St  Menfl- 

eal   1 

a   Uw   with   pkTSlral 

dcalfe. — Coffee    v. 

Havi 

les.   124   Cal. 

ESI.   5«E. 

71    Am. 

St.    Rep. 

7  Pac.  (82. 

a. 

Saiac— .Statei 

iS  Cal.  393.  96  Am. 

Dec.  HI, 

be    s 

entenced    for 

life    he 

beeom< 

^s     civilly 

dnnd, 

:t    to    his 

be  ol 

biter.— Coffee 

V.   Hayr 

les,   124 

Cal.    661, 

B6B.  Tl    Am.  St.  Rep.  99,  B7  Pac.  )8t. 

3.     Batoreeneat      of      Jadgmeat. — Where, 
prior  to  conviction,  action  bad  been  begun 
against    defendant,    though    Judgmi 
not  rendered  until  after  conviction  and  sen- 


ive  law,  and  right  of  in 
inly  by  vlriue  of  law  is 
Ivatlon    of   this   right   m 


tl  of  crim 


inder 


ivlded 
to  be 


tence  to  life  [mprlsunmtnt  at  time  of  death 
of  his  father,  he  was  not  entitled  to  Inherit 
any  portion  of  his  estate. — Estate  of  Don- 
nelly, 125  Cal.  41T.  419.  T3  Am.  St.  Rep.  82, 
68   Pac.   61. 

As  to  Tight  of  laheritanee  br  aae  eivllly 
was        dead,  see  briefs  In  I  L.  R.  A.  284;  EJ  U  R.  A. 


141,  142. 
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,Tie.XTI.I         UHITATIONB— PROTBCnOH   OP   CONVICTS — PORFBITURBS.        ««  8TS-S» 

§678.     UHITATIONS    OF    [ON]    THE   TWO   PREOZDINa   SECTIONS. 

The  provisions  of  the  last  two  preceding  sections  must  not  be  construed  to  ren- 
der the  persons  therein  mentioned  incompetent  as  witnesses  npon  the  trial  of 
a  criminal  aetion  or  proceeding,  or  incapable  of  making  and  acknowledging  a 
sale  or  conveyance  of  property. 

History:      Enacted    February    11,    1872;    amended    Marcti   30,    1ST4, 
Code  Amdta.  1873-4,  p.  436. 
1.  Construed— Not  to  impair  construction   of       of  Donnelly.   1!B   CU.   417,   il».   7S   Am.   St, 
section  674 — As  taking  away  right  of  in-       Rep-  «Z.  6!  Pac.  81. 

faeritanee.  X.     Sbdh — Dmb  not  yreTCat  endltor  troa 

rorclny  JBdvuFBt  obtained  against  per- 
1  Benlcnced  to  life  Imprisonment  on  ac- 
n  begun  before  such  sanlence  by  garnlsh- 
1.  Coutrned — Not  t*  iBMir  emutnetlaB  ment  against  person  having  poBsesalon  of 
Df  BHtUB  «;4.  m>t( — Aa  taklac  away  rlskt  111"  property:  for  If  person  may  sell  hia 
Of  laherltaaee  from  person  ImprlBonod  for  property,  there  la  no  reason  why  It  Should 
Ufa.  but  strengthenlns  It  by  showing  that  not  be  taken  to  pay  hIa  debts.— Coffee  v. 
but  for  this  provision  olvU  death  of  felon  Haynea.  124  Cai.  6«1,  666.  668,  71  Am.  St. 
would  extend  to  cases  there  named.— Estate       Rep-  »9.  67  Pac.  483. 

§676.  PERSON  Of  CONVICT  PROTECTED,  The  person  of  a  convict 
sentenced  to  imprisonment  in  the  state  prison  is  under  the  protection  o£  the 
law,  and  any  injury  to  his  person,  not  authorized  by  law,  is  punishable  in  the 
same  manner  as  if  he  was  not  convicted  or  sentenced. 

History:     Enacted  February  14,  1872, 

1.     CoBRtned   not  to  liapalT  eoastnictlaB  but   for   (hIa  provision   civil   death  of  felon 

«f  ■eelloa  K1,  aale,  as  taking  away  right  of  would  extend  to  cases  there  named. — ^Esiate 

Inheritance     from      per«on     Imprisoned     for  of   Donnelly.    1Z5    Cal.    417,    419,    73    Am.    St. 

life,  but  atrengtbenlng  It  by  showing  that  Rep.  62.  63  Pac.  61. 

§  677.  FORFEITURES.  No  conviction  of  any  person  for  crime  works  any 
forfeiture  of  any  property,  except  in  cases  in  which  a  forfeiture  is  expressly 
imposed  by  law ;  and  all  forfeitures  to  the  people  of  this  state,  in  the  nature  of 
a  deodand,  or  where  any  person  shall  flee  from  justice,  are  abolished. 

1  New  Tork  Penal 


1.     ScBtCBee    to    life    laavrlsoa 
■ot  devest  yrisoBer  ttt  proFertr  owned   by        CaL  417,  419,  73  A 

§  678.  VALUES  TO  BE  IN  GOLD  COIN.  Whenever  in  this  code  the  char- 
acter or  grade  of  an  offense,  or  its  punishment,  is  made  to  depend  upon  the 
value  of  property,  snch  value  shall  be  estimated  exclusively  in  United  States 
gold  coin. 

Hlatory:     Enacted  March  30,  1ST4,  Code  Amdts.  1873-4,  p.  13S. 

1.  Value  in  gold.  ton  and  that  the  total  value  at  that  flcuro 
V    iiuk..,.^  „„..«    -•  1 I,    t                     ""■   '"   eicess   of   fifty   dollars. — People   v. 

2.  Where  money  stolen  was  greenbacks.  Keaoh.   1»  Cal.   App.   194,   IBl   Pac.  747. 

1.     Valaes  Ib  i^ald.— In  a  prosecution   for  X.     n^«T«    wMFBee    showed    tkat    Meaer 

obtaining  a   quantity   of   hay   by    false    pre-  atolea    coaalated    of    KreeBbaeki,    and    gold 

tenses,  the  failure  to  estimate  the  value  of  and    silver   coin,    but   bill   of   exceptions    did 

the  hay  In  ITnlted   States  gold  coin  as  pro-  not   show  an   exception   to    failure  of  court 

vided   by   aertlon    878   of   (he   Penal   Code,   is  to    Instruct   that  value    of   property    was    to 

not    ground    for    reversal    of    the    Judgment.  ba    eallmaled    In    gold    coin,    question    waa 

where  It  is  shown  that  there  waa  an  agree-  not  considered  on  appeal. — People  v.  Arllng- 

ment   to    buy    the    hay   at    nine    dollara    per  ton.  131  Cal.  231,  !34,  il  Pac.  147. 

§  679,  COERCION  OR  COMPULSION  OF  PERSONS  SEEKING  EMPLOY- 
MENT A  MISDEMEANOR,    Any  person  or  corporation  within  this  state,  or 
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H«T»n.«8>  CONVICT.MADE   OOODfl — PAYINS   WAGES    IN  BAI.OOir.  irt.l., 

agent  or  officer  on  behalf  of  such  person  or  corporation,  who  shall  hereafter 
coerce  or  compel  any  person  or  persons  to  enter  into  an  agreement,  either  writ- 
ten or  verbal,  not  to  join  or  become  a  member  of  any  labor  organization,  as  a 
condition  of  such  person  or  persons  securing  employment  or  continuing  in  the 
employment  of  any  such  person  or  corporation,  shall  be  guilty  of  a  misde- 


History:    Enacted  March  14,  1893,  State,  and  Amdts.  1893,  p.  1T6. 


§67da.  UMITINO  SALE  OF  CONVICT-KAOE  GOODS.  1.  It  shall  be 
nnlawfat  for  any  person  to  sell,  expose  for  sale,  or  offer  for  sale  within  this 
state,  any  article  or  articles  manufactured  wholly  or  in  part  by  convict  or  other 
prison  labor,  except  articles  the  sale  of  which  is  specifically  sanctioned  by  law. 

2.  Every  person  selling,  exposing  for  sale,  or  offering  for  sale  any  article 
manufactured  in  this  state  wholly  or  in  part  by  convict  or  other  prison  labor, 
the  sale  of  which  is  not  specifically  sanctioned  by  law,  shall  be  guilty  of  a 
misdemeanor. 

History:    Enacted  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  326. 

laborers,  and  markets  asalnst  ancti  goods. 
But  l(  there  is  a  condition  requirlns  auch 
protection,  it  must  be  lought  in  congress, 
not  In  the  state  legislature,  because  the 
tormer  body  alone  baa  the  power  to  grrant 
auch  relief. — Sea  Arnold  v.  Tandera,  supra: 
Wilkinson  V.  Rahrer  (In  re  Raher),  14* 
V.  B.  S4E,  35  L.  ed.  GTZ,  11  Sup.  Ct.  Rep.  SSE. 
4.  PaUec  power  is  nserred  t*  tkc  BlatCfc 
and  the  atate  has  the  Hs-ht  to  regulate  In- 
ternal traae,  so  aa  to  protect  the  health  and 
public  welfare  of  the  people:  but  this  power 
can  not  be  ho  extended  as  to  encroach  upon 
Interstate  c 


1-  3.  Conatitutionality  doubted, 
4, 5.  Police  power  reserved  to  state — What  not 
within. 

1.  CaBatltBtlaaalltr  •t  (kla  aevMoa 
donbted.  In  the  light  of  declalona  on  sim- 
ilar statu  tea  In  other  states,  because  by 
not  making  any  exception  aa  to  foreign- 
made  goods  of  convict  manufacture  It  Is 
an  Interference  with  Interstate  commerce. 
—See  People  v.  Hawkins.  1S7  N.  Y.  l,  6S 
Am.  St.  Rep.  Tit,  42  L,  R.  A.  iiO.  Gl  N.  E. 
MT  <C.  J.  Parker  and  JJ.  Bartlett  and 
Halght  dlasent):  Arnold  v.  Tandera.  G6  Ohio 
St.    41T,    SO   Am.    8t,    Rep.   TBI,    47    N,    E.  69: 


t.  For  Important  casca  on  cognate  atat- 
utea,  see  People  v.  Buffalo  PIsb  Co..  184 
N.  Y.  31,  101,  79  Am.  St.  Rep,  822,  Gl 
I^  R.  A.  BD3,  6S  N.  E.  34;  People  ex  reL 
Treat  v.  Coler,  ie«  N.  Y,  144.  166.  6)  N.  E. 
78S;  People  v.  Lochncr,  ITT  N.  Y.  US,  181, 
101  Am.  St.  Rep.  773.  69  N.  E.  373. 

3.  The  above  section  of  the  Pens,!  Code 
Is.  tn  effect,  though  slightly  dllTertng  in 
phraseology,  the  same  aa  the  Ohio  statute 
on   the  same  aubject.   which  was  held  to  be 


Iculai 


.    is 


question  (or  the  courts,  and  In  the  deter- 
mination of  that  question  the  supreme  court 
of  the  United  States  refuses  to  be  bound  by 
the  opinion  of  the  atate  legislatures  or  thf 
If  the  act  Is  In   ita  effect  an 


upon 


:  least  discourage,  the  Importa- 
snvlct-made  goods  from  other 
1    thereby    protect    the    cltlsena. 


though  expressed  to  be  a  regulation  Under 
the  sWte  police  power,  the  federal  courts 
hold  It  unconatitutlonal. ^Arnold  v.  Yan- 
dera.  56  Ohio  St.  IIT.  421,  80  Am.  St.  Rep. 
751,  47  N.  B.  B8;  Leisy  v.  Hardin,  136  U.  S. 
100,  34  U  ed.  l!g.  10  Sup.  Ct.  Rep.  681; 
Minnesota  v.  Barber.  138  U.  S.  SIS.  34  L.  ed. 
4GG,  ID  Sup.  CL  Rep.  88). 

6.  As  to  BtHtutes  In  pursuance  of  police 
power  of  state  which  Impose  burden  on 
Inlerslate  commerce  prohibitory  In  Its  ef- 
fect, see  Stale  v.  Myers.  43  W.  Va.  322.  57 
Am.  St.  Rep.  S87,  SS  U  R.  A.  844.  26  9,  G. 
619;  CoUlns  v.  New  Hampshire,  171  U.  S. 
ID,  43  U  ed.  60.  IS  Sup.  CL  Rep.  T6S. 


§  680.  PATHENT  OF  WAGES  TO  EMPLOYEES  IN  A  SALOON  OR  BAB- 
BOOH.  Every  person  who  shall  pay  any  employee  his  wages,  or  any  part 
thereof,  while  such  employee  is  in  any  saloon,  bar-room,  or  other  place  where 
intoxicating  liquors  are  sold  at  retail,  unless  said  employee  is  employed  in  such 
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Vlt.XVI.J  CRVKl,  AND   UNUSUAL  PUNISHMENTS  IN  PRISONS.  |«SI[|«80al 

saloon,  bar-room,  or  such  other  place  where  intoxicating  liquors  are  sold,  shall 
be  deemed  guilty  of  a  misdemeanor. 

HIatory:    Enacted  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  660. 

§681[§680a}.    CRUEL  PUHISHBIZHT  IN  PRISONS  PROHIBITBD.     It 

shall  be  unlawful  to  use  in  the  prisons  or  reformatory  institutions  of  this  state 
any  cruel  or  unusual  pmiishments;  and  punishment  by  the  use  of  the  straight 
[straitj-jacket,  gag,  thumb-screw,  shower-bath,  or  the  tricing-up  of  prisoners 
is  hereby  prohibited. 

History:  Enacted  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1010. 
In  effect  August  10,  1913. 

Editorial  Note:  The  aamberlng  ol  this  section  was  a  maDlIest 
blunder  on  the  part  of  the  legislature,  which  should  hare  numbered 
It  i  6S0a,  for  the  reason  that  Part  II  o(  the  Penal  Code,  immediately 
following  title  XVI,  commences  wl.h  9  681.  The  title  to  the  act  recites; 
"An  act  to  add  a  new  section  to  the  Penal  Code  of  California,  under 
title  XVI  thereof,"  etc.  The  section  would  hare  been  more  appro- 
priately placed  in  Fort  II,  under  "Preliminary  FroTislone,"  and 
ntunbered  1 681a. 
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PART  II. 

OF  CRIMINAL  PROCEDURiE. 

Peeliminart  Provisions,  §§681-689. 
Title  I,    Of  the  Prevention  of  Public  Offenses,  §§  692-734, 

II.    Of  JuDiaAL  Proceedings  for  the  Removal  op  Public  Officers  bt 
Impeachment  ob  Otherwise,  §g  737-772. 

III.  Of  the  Proceedings  in  Criminal  Actions  Prosecuted  by  Indict- 

ment, TO  THE  Commitment,  Inclusive,  §§  777-883. 

IV,  Of    Proceedings    After    Commitment    and    Before    Indictment, 

§§  888-937. 
V.     Of  the  Indictment,  §§  940-972. 
VI,     Op  Pleadings  and  Proceedings  After  Indictment  and  Before  the 

Commencement  of  the  Triai,,  §§  976-1053. 
VII.     Of  Proceedings  After  the  Commencement  op  the  Trial  and  Befoeb 
Judgment,  gg  1055-1188. 
VIII.    Op  Jumment  and  Execution,  §g  1191-1230. 
IX.     Of  Appeals  to  the  Supreme  Court,  §§  1235-1265. 
X.    Miscellaneous  Proceedings,  §§  1268-1423. 

XI.     Of  Proceedings  in  Justices'  and  Police  Courts  and  Appeals  to  thb 
County  Court,  §§  1425-1470. 

XII.  Of  Special  Proceedings  op  a  Criminal  Nature,  §§  1473-1564. 

XIII.  Phoceedings  for  Bringing  Persons  Imprisoned  in  the  State  Prison, 

OR  the  Jail  op  Another  County,  Before  a  Coubt,  §  1567, 

XIV.  Disposition  op  Fines  and  Forfeitures,  §  1570. 

PEELIMINAHY  PBOViaiONB. 
f  6S1.  No   p«noii    ponUliBbla    bat    on    legal      1 687.  Second  proBeention   for  the   game  of- 


fense prohibited. 

i  682.  Public   offeiwet,  how  prosecuted.  f  888.  No    person    to    be    a    witness    against 

i  683.  Criminal  action  dellned.  himself  in   a  criminal   action,   or  to 

i  684.  Parties  to  a  criininftl  action.  be  unnecessarilj  restTained. 

§  685.  The    paitj    prosecuted    koowu    as    de-  1 6S9.  No   person    to   be   convicted   but   upon 

feodant.  verdict  or  judgmenL 
i  686.  Bigbts    of    defendant    in    a     criminal 

§  681.     NO  PEB80N  PUNISHABLE  BUT  ON  LEGAL  OONVIOTION.     No 

person  can  be  punished  for  a  public  offense,  except  upon  a  legal  convictiou  in 
a  court  having  jurisdiction  thereof. 


1.     CaBBtltvtlaBBt  KBarBBtlea  —  Rlckta  M 
peraaaa    metmari    •(    ciiae    are    secured    t( 

.     „        ,.         _.   ,  .         ,  them  by  prOTlslons  of  federal  and  state  con- 

1.  Constitutional   guaranties— Rights   of   per-       gtltmlons.— See  U,  S,  Const,  amdt.  V;  Call- 


B  accuseil  of 
"Convicted" — Has  refereoce  to  what,  Qeneral  Laws 


.   I8TS.  art.   I,   (  13.  1 


"Conviction" — Means  what. 


3.     '^OBvleted" — Haa  retrmec  to  verdict 


4.  Same — Terms  distinguished. 

5.  Vacancy  in  office.  defendant.     It  also  refers   to  confession   In 
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PUBLIC  OPFEnVSBS,  HOW  ntOSBCVTBD. 


open  court,  or  plea  of  KuHty  prior  to  dellT- 
ory  of  Judgment.  The  word  Ib  used  with 
like  meaning  In  many  isctlonB  of  Penal 
Code,  and  this  la  true  conaCructlon  of  word 
In  thlH  Bection,— Ex  parte  Brown,  i»  CaL 
ITS.  181,  E  Am.  Cr.  Sep.  EE,  i  Fac.  819. 

S.  'Hi^KTlctlom''— Meau  wkat. — Ordinary 
meaning  ot  word  "conviction"  la  finding 
by  Jury  of  verdict  that  accueed  Is  guilty. 
In  legal  parlance  It  often  alKnlfles  llnal 
judgment  of  court,  but,  while  word  may  be 
UBed  as  BlgnKying  sentence  pronounced  on 
verdict  on  record  ot  conviction.  Including 
Inter  alia  verdict  and  lenience,  aucb  mean- 
ing ought  not  to  be  attributed  to  It.  unless 
there  Is  something  In  context  to  Indicate 
Chat  II  was  used  In  such  sense.  There  can 
be  conviction,  however.  In  other  modes  than 
by  verdict  of  Jury.  Conviction  can  be  by 
plea  of  guilty,  and  In  other  modes  men- 
tioned In  section  689.  But  In  all  these  modes 
conviction  takes  placo  before  Judgment,  ex- 
cept In  taat  mode  mentioned  In  section  689. 
and  In  that  It  will  be  observed  that  Jury 
Is  waived  and  trlsl  Is  by  court  In  case 
which  does  not  amount  to  felony.  Words 
"conviction"  and  "convicted"  may  signify 
either  ot  these  modes. — Ex  parte  Brown,  IS 


CaL  I 


.  1TB,  ItO,  181.  I  Am.  Cr.  R«p.  SE,  I 


4.  Same — Tens  dlstinvBlske4,^4rdlnary 
legal  meaning  of  "conviction."  when  used  to 
dasignate  particular  stage  of  criminal 
prosecution  triable  by  Jury.  Is  confession 
of  accused  in  open  court,  or  verdict  re- 
turned against  hlra  by  Jury,  which  ascer- 
tains and  publishes  the  fact  ot  his  guilt: 
while  "Judgment"  or  "sentence"  Is  appro- 
priate word  to  denote  action  of  court  before 
which  trial  was  had.  declaring  consequence 
to  convict  of  tact  thus  ascertained. — Com- 
monwealth T.  Iiockwood.  101  Mass.  Hi,  11 
Am.   Rep.   (19.   TOD. 

5.  Vanaey    l>    Bae«    to    be    created    by 


of     folor 


inder 


»S. 


Political  Code,  contemplates  plea  or  verdict 
of  guilty,  and  the  perfection  of  an  appeal 
from  Judgment  of  conviction  and  granting 
of  writ  of  probable  cause  merely  stays  exe- 
cution of  Judgment.  Public  otOcer  con- 
victed of  felony  is  placed,  by  verdict  of 
guilty,  in  such  position  and  under  such 
physical  restraint  as  prevents  him  from 
further  performing  duties  of  offlce. — Uc- 
Kannay  v.  Horton,  ISl  Cal.  Til.  ISl  Am.  St. 
Rep.    14e,   It   L.   R.   A.    (N.   B.)    8Si,    tl   Pac 

g  683.    FUBUO  OrFENSES,  HOW  PROSECUTED.     Eveiy  public  offense 
must  be  prosecuted  by  indictment  or  information,  except: 

1.  Where  proceedings  are  had  for  the  removal  of  eivil  officers  of  the  state; 
'     2.  Offenses  arising  in  the  militia  when  in  actual  service,  and  in  the  land  and 
naval  forces  in  the  time  of  war,  or  which  the  state  may  heep,  with  the  consent 
of  Congress,  in  time  of  peace;  -   -'  ■  l^ 

3.  Offenses  tried  in  justices'  and  police  courts; 

4.  All  misdemeanors  of  which  jurisdiction  has  been  conferred  upon  superior 
courts  sitting  as  juvenile  courts. 

History:  Enacted  Febrnair  14.  1ST2:  amended  AprU  9.  iSSO,  Coda 
AmdtB.  1S80  (Pen.  C.  pt.).  p.  10;  Febniarr  21,  1911,  State,  and  Amdte. 
1911,  p.  68. 


PUBLIC  OFPENSES— HOW  PROSE- 
CUTED. 

1.  Constraction  of  section  —  Intention  of 

legislature. 

2.  Same  —  "Information"   aiithoHied    bj 

this  section. 

3.  Same— Same — Amendment     of     1911 

(Stats.  1911,  p.  6S). 

4.  Same — Provisions  are  equivalent  to  what. 

5.  Eieeptions  made  in  above  section. 

6.  Misconduct  in  office — Accusation  not  in- 

dictment. 

7.  Same — Neglect  of  olSeiat  duties,  how  to 

be  prosecuted. 

6.  Same  —  Procedure  hj  accusation  dis- 
tinguished. 

9.  Presentment  by  grand  .jurj — Indictment 
— Cbief  distinction  between  inilictment 
uid  presentment. 


10.  Same — nature  ot  presentment — Disuse. 

11.  Same — No    function    for,   under   present 

12.  Prosecution  bj  information — Natnre  at. 

13.  ProvisionB  ot  federal  constitntion  do  not 

apply  to  what. 
11.  Wliat  offenses  ma;  be  prosecuted  b;  in- 
dictment. 
1.  CvBstnctloB  of  seetlOB-^lBteBtl**  ot 
legisla(are.~-lt  Was  Intention  of  legislature 
to  make  provisions  of  Penal  Code  equally 
applicable  by  Information  and  Indictment. 
Atter  examination  contemplated  by  section 
809,  post,  has  been  had.  It  Is  left  to  discre- 
tion of  district  attorney  to  prosecute  either 
by  Indictment  or  Information;  and  whether 
one  form  or  other  Is  pursued,  fact  of  pre- 
vious conviction  may  be  set  forth.  If  de- 
fendant Pleads  not  guilty  to  such  charge, 
issue  must  be  tried  by  Jury;  but  If  he  pleads 
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PR08BC0TI0M,  ETC CRIMINAL  ACTIOI*  DEFINED. 


Kuilty  thereto,  no  such  trt&l  [b  required. — 
People  T.  C»rlton.  67  Cat.  GES,  561. 

a.  SaMe  —  "iBtarmBttaB"  ■■thoiiied  by 
tklB  acellMi  ■■  that  named  In  article  I,  sec- 
tion 9  of  conititutlDn.  as  equivalent  of  an 
Indictment,  and  which  U  to  be  prepared  by 
dlHtrEct  attorney  under  provlalona  of  section 
SOS,  post.— In  re  Curtis,  lOS  Cal.  ISl,  BS3.  41 
Pac  T»t. 

9.  8aK«  —  Sane  —  AmradHm  of  1»11  — 
<Stata.  IBll,  ».  «S(^-The  word  'Informa- 
amendment  la   obviously   uaed 


In  a  tecti 


a  the  a 


I    nied   after   a   prellminar; 
tlon. — EdlnKton    T.   Superior    Court,    IS    Cat. 
App.  T19.  Tit.  114  Pac.  4G0. 
4,     Bane  —  Pravleloiu    are   r^Blvaleat    to 

what. — Provlalona  oC  this  section  are  equiv- 
alent to  declaration  that  an  oftenBe  tried 
In  Justice's  or  police  court  !a  not  lo  be  pros- 
ecuted by  Indictment  or  Intormation,— In 
re  GrosbolB,  lOS  Cal,  **&.  *60.  *2  Fac.  414. 

Ib  abvTa  Bcetlan.  to 
which  Jurladlctton  has 
been  conferred  upon  superior  courts  aittlng 
aa  Juvenile  courts."  can  not  be  construed  as 
authorising  the  production  and  trial  thereon 
In  a  superior  court  upon  the  verified  com- 
plaint Hied  In  the  auperior  court,  as  such 
Interpretation  would  render  It  repuKnanC  to 
subdivision  S  of  section  is 


BFptlvB    sad 


bltln?  the 


IV  of 


SBinK   I 


jrt,    19    Cal.    App.    I 


I  laws   "regulating'   the 
a  of  Justice"  or  "where 

be    made    apptloable." 

8B8   Penal   Code,    regu- 

II  misdemeanors  vested 
■t. — Qardne 


,    5G0.    126   Pac. 


«.  MlMwadBct  Ib  oBec  —  AeeaaatlOB 
iadletmeiit. — An  accusation  under  sec 
TG».  post  Is  not  an  Indictment.— Matte 
BurlelBh,   14G  Cat.  3G.  16,   TS  Pac.   2*2. 

Bee,  alBQ.   |1  TGS,    772.   and  note. 

1.     Same — NFKleet   at   aOlelal   datlea,   kai 
"  — -WIKul  negli 


by 


bank 


of   (heir 

immlssloners.  If 
by  information 
Law.    Ill    Cal. 


of   Penal   Code   < 


Information  and  procedure  by  accusation 
charslnE  one  with  mlaconduct  In  his  office. 
—Matter  of  Burleigh,  145  Cal.  S6,  87,  71 
Pac.  142. 

•.  PreacBtairBt  kr  sraad  Jary  — tadlet- 
m*mt — Cklcf  dladBctlva  betne*a  iadletHCBt 
bb4  piVBCBtiBrBt  at  common  law  was  that 
former  was  made  at  auegesllon  of  crown. 
while  latter  was  made  upon  knowledge  of 
one  or  more  of  Jurora,  and  instead  of  beInK 
Indorsed  "a  true  bill"  by  foreman  alone. 
was  signed  by  all  of  Jurora.—In  re  Gros- 
bols,  lOS  Cal.  44t.  44S.  42  Pac.  .444. 

ID.'  Same  —  Natarc  at  pTeaeatneBt  —  Dla- 
B«e.— A  preaenlment  Is  Informal  accusation 
which  Is  generally  regarded  in  light  of  in- 
struction upon  which  Indictment  can  be 
framed.  This  form  of  accusation,  however, 
has  fallen  into  dlBuse.— In  re  Orosbola.  IDS 
Cat  44G.  44t.  42  Pac.  444. 


1.    II 

BBCtlAB  tar,  BB 

ider  preseat 

—As  super 

lor  conrt  has 

no  Jurlsdle- 

try    misdc 

Justice's    or    police    court 

any    offen. 

Be    prosecuted 

by    indlct- 

on.  It  Is  clear 

jnction    for 

ment  by  gi 

•and  Jury,  and 

no  author- 

for 

islon    of   publl< 

re  O 

rosbois.  lOS 

1  Cal.  446.  450. 

is  Pac,  444. 

See    Ex  parte  McCarthy,   5S   Cal.   412,    414. 
12.     Praeevntlira  br  lafonBatlaa  —  Nalara 

»f. — Proceeding;  by  information  -as  subsll- 
lute  for  ordinary  Indictment  was  creature 
ot  new  constitution  of  1S79  article  1  section 
g  (1  Henning's  General  Laws.  Id  ed..  p, 
ixKll),  and  is  designed  to  serve  purpose  and 
to  take  place  of  an  indictment;  and  pend- 
ency of  one  Indictment  Is  no  ground  for 
plea  In  abatement  to  an  information  in 
same  court  for  same  cause.— Kalloch  v.  Su- 
perior Court,  56  Cal.  229,   232.  236. 


IS. 


wher 


the 


oswell.  104  Ind.  541.  5 
Am.  Cr.  Rep.  166.  4  N,  E.  675;  Shular  V. 
Stale.  106  Ind,  289.  65  Am.  Rep.  211,  7  Am. 
Cr.  Rep.  609,  *  N.  E.  570. 

14,  What  otrraaea  mar  kc  prosepated  ky 
ladlptmrat.- The  old  constitution  did  not 
prohibit  prosecution  by  indictment  of  any 
criminal  offense,  including  a  misdemeanor: 
nor  does  (his  section  prohibit  such  proaecu- 
tlon.— En  parte  McCarthy,  53  Cat.  41!,  411. 


§683.  CRIMINAL  ACTION  DEFINED.  The  proceeding  by  which  a  party 
charged  with  a  public  offense  is  accused  and  brought  to  trial  and  panishment, 
is  known  as  a  criminal  action. 
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Il«a4-«B«  PARTIES  TO  CRIMINAL  ACTION — DEPENDANT'S  RIGHTS.  IPt.  II. 

§  684.  PABTIES  TO  A  CRIMINAL  ACTION.  A  criminal  action  is  prose- 
cuted in  the  name  of  the  people  of  the  state  of  California,  as  a  party,  against 
the  person  charged  with  the  offense. 


PARTIES  TO  CRIMINAL  ACTION.  s.     Priw«atlo>  t*  b>  ■■  ■>■«  •«  F«*»le. 

1.  Criminal  action— How  proBecuted.  —The   requirement  of  the  constitution  that 

„„             y,            ..           .                       ,             _  proaecullons   ahftll   be   in    the    nuna   o(    and 

B.  ^me-pToceedings  to  remove  from  office.  ^^  ,^,  authority  or  the  people  li  one  which 

3.  Proaecation  to  be  in  name  of  people.  goes   to  the  very   substance   and   not  mere 

1.     CriBlBai   actloB — Hsn   *n»e«nle4.— A  shadow   of   those   essential   rights    to  which 

criminal   action   oug-bt    to    be    prosecuted    In  the    individual    Is    entitled    when    proceeded 

name  of  people. — City  of  Sanui  Barbara  v.  against  for  an  alleged  Infraction  of  a  law 

Sherman.  61  Cal.  ST.  58.  having   for  Its   penalty   the   deprivation   o( 

I.     S Bin c .— Proceed ■>(■    ta    ru*r«    Irom  personal    liberty. — Bi    parte    Clark,    24    CaL 

•a».— Action     to    remove    from    offlce     for  App.  SSS,  111  Pac  811. 
misdemeanor,  Is  same. — Rltburu  v.  Xaw,  111 
Cat  337.  341,   48  Pac.  eiS. 

§686.    THE  PARTT  PROSECUTED  KNOWN  AS  DEPENDANT.     The 

party  prosecuted  in  a  criminal  action  is  designated  in  this  code  as  the  defendant. 


§  686.  RIGHTS  OF  DEPENDANT  IN  A  CRIMINAL  ACTION.  In  a  crim- 
inal action  the  defendant  is  entitled : 

1.  To  a.  speedy  and  pnblic  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear  and  defend  in  person 
and  with  counsel. 

3.  To  produce  witnesses  on  his  behalf  and  to  be  confronted  with  the  wit- 
nesses against  him,  in  the  presence  of  the  court,  except  that  where  the  charge 
has  been  preliminarily  examined  before  a  committing  magistrate  and  the  testi- 
mony taken  down  by  question  and  answer  in  the  presence  of  the  defendant, 
who  has,  either  in  person  or  by  counsel,  cross-examined  or  had  an  opportunity 
to  cross-examine  the  witness;  or  where  the  testimony  of  a  witness  on  the  part 
of  the  people,  who  is  unable  to  give  security  for  his  appearance,  has  been  taken 
conditionally  in  the  like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had  an  opportunity  to  cross- 
examine  the  witness,  the  deposition  of  such  witness  may  be  read,  upon  its  being 
satisfactorily  shown  to  the  court  that  he  is  dead  or  insane,  or  can  not  with  due 
diligence  be  found  within  the  state;  and  except  also  that  in  the  case  of  offenses 
hereafter  committed  the  testimony  on  behalf  of  the  people  or  the  defendant  of 
a  witness  deceased,  insane,  out  of  jurisdiction,  or  who  can  not,  with  due  dili- 
gence, be  found  within  the  state,  given  on  a  former  trial  of  the  action  in  the 
presence  of  the  defendant  who  has,  either  in  person  or  by  counsel,  cross-exam- 
ined or  had  an  opportunity  to  cross-examine  the  witness,  may  be  admitted. 
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DEFENDANT'S  RIGHTS  IN  dUMIMAL  TRIAL. 


BIGHTS  OP  DEPENDANT  IN  CBIMINAL 
TRIAL. 

I.  SuBDiviaiOH  1 — BioHT  TO  FuBuc  Tbiai. 
II.  SuBDiviBiOK  2 — Right  to  Counsel. 

III.  SuBDiviBioN  3 — Right  to  Be  CoHrsoNTED 

With  Witnesses — In  Oenekil. 

IV.  Same — Samb — Depositions. 

V.  Same — Samk — Testimony    or    Witness 

OH  FOKUEB  Tbial. 

VL  Same-— Sauk  —  Sake  —  Diuoencb     ik 

PlNDUJQ   WITNKBBES. 

I.  Subdivision  1 — Hioht  to  Pubuc  Tbiaii. 

1.  Admission  of  pnblic. 

2.  Benefit  ot  defendant — Waiver  of  right. 

3.  Pair  observauee  of  requiiement. 

4.  No     waiver     of,     without     Btstutoi? 

authority. 
C  Order    of    court    eicluding    Bpeetston 

from     court-room   —  CoDBtitutiooal 

provision  not  violatad. 
6.  Same  —  Violation    of    constitutional 

T.  Record    legally    authenticated — Affirm- 
atively showing  want  of  public  trial. 

8.  Removal  of  spectators  by  court — Dis- 

turbance created  oy  them. 

9.  Same— Clearing   courtroom   to   relieve 

embarraesmeiit  of  witness. 
10,  Same  —  Clearing    courtroom     because 
testimony  will  be  indecent. 
11, 12.  Same — Clearing  court-room  in  interest 
of  public  morals. 

13.  Bight  to  allow  certain  parties  to  re- 

14.  Right  to  eielude  defendant's  wife  and 

daughters. 

15.  Bight  to  exclude  jurors  not  empaneled. 

16.  Right  to  exclude,  with  certain  eicep- 


n.  Subdivision  2— Right  to  Counsel. 

IS.  Limiting  argument  of  eounsel^As  to 
right  of  trial  judge  to. 

19.  Same — What  is  ground  for  new  trial. 

20.  Rigbt   of   defendant   to   counsel — Rea- 

sonable postponement — Discretion  of 
magistrate. 

III.  Subdivision  3— Hioht  to  Be  Confbontzd 
With  Witnesses — In  Genebai- 

21.  As  to  construction  of  section — Subdi- 

vision 3 — As  to  persons  referred  to. 

£2.  Same — Same— In  pari  materia  with 
section  S69. 

23.  Attenilance  of  witnesses  —  Constitu- 
tional right  to  have. 

S4.  Constitutionality  of  subdivision  3. 

26.  Same — Constitutionality  of  statute  per- 
mitting admission  in  evidence  of  re- 
porter's notes. 


).  Same — Questioned,  but  not  decided. 
1.  Constitutional  right  of  defendant  not 

invaded. 
).  Effect  of,  upon  rules  of  evidence. 
I.  Pact  of  death  not  provable  by  affidavit. 
.  In  pari  materia. 

:.  No  restriction  upon  rights  of  defend- 
-   ant  —  Waiver    of     right    <tt    con- 
frontage. 
1.  Object  of  this  section. 
..  Provisions  of  state  constitution, 
1.  What  "court"  is  referred  to. 


I  federal  conatitu- 

36.  As  to  exception  to  general  rule. 

37.  Same— Statute   must   authorize   depar- 

ture from  rule. 
38-  41.  Admissibility  of  deposition  of  absent 

42.  Impeachment  of  witness  by  deposition. 

43.  Preliminary    examination  — '  Single    of 

persons  charged. 

44.  Showing   of   absence   of  witness   from 

state — Discretion  of  court. 

45.  Violation  of  constitutional  right. 

46.  Why  particularity  is  required  in  reduc- 

ing testimony  to  writing. 

V.  Subdivision  3— Rioht  to  Be  CoNrsoNTRO 

With  Witnesses— Testimony  or  Wit- 
ness ON  FoBUEB  Tbial. 

47.  As  to  certificate  to  transcript  of  tes- 

timony— Essential  fact  to  be  stated. 

48.  Same — How   to   be  authenticated. 

49.  Same — Substitution    of    "copy,"    not 

authorized. 

50.  Same — When  insutBcient. 

51,  52.  Admissibility  of  former  testimony. 

53.  Same — Testimony   of   witness   at   pre- 

liminary examination. 

54.  Same — Same — Absence    from    state — 

Sufficiency  of  foundatioD. 

VI.  Subdivision  3 — Biqbt  to  Be  CoNrsoNTED 

With   Witnesses  —  Exceptions — Diu- 

OENCE  IN   FlNDINO  WITNESSES. 


56.  Same — "Due   diligence" — As  contem- 

plated by  subdivision  3. 

57.  Same — Same — Addressed  to  discretion 

of  court. 
68.  Same — Same — Mere  statement  of  coun- 
sel. 

59.  Same — Evidence   insufficient   that   wit- 

ness could  not  be  produced. 

60.  Same — Evidence  sufiScient  that  witness 

could  not  be  produced. 
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..  Same — Bame — No  abuse  of  eourt'B  dis- 
cretioD. 

',.  Same — Same— Questiou  of  fact. 

I.  Same — Same — Snom  statemeiit  of  dis- 
trict attorney. 

:.  Same — Wliat  is  required. 

>.  Evideoce  admissible — Confroiitatjan  of 
witnesees. 

I,  Same — Same— Waiyer  of  right  to  eon. 
fTontatioD. 

'.  Same — Deposition  in  ease  of  homicide. 

i.  Same — Former  trial — Offer  to  prove 
testimouT-. 

).  Same — Same — Witueas  for  botb  people 
and  defendaot. 

).  Same — Foundation,  hon  laid. 

..  Same — Impeachment  of  defendant. 

:.  Same — Not  violative  of  constitution. 

i.  Same — Objection  should  specify  par- 
ticular deficiency. 

L  Same — Objection,  when  properlj  over- 

>.  Same — Parol  evidence  of  testimony  be- 
fore magistrate. 

I.  &me — Presence  of  defendant  at  ex- 
amination. 

a.  Same — Befusal  of  sheriff  to  conduct 
defendant  to  unknown  parties. 

'.  Same — Showing  required. 

!.  Same — Testimony     of     shorthand     re- 

I.  Same — Testimony  taken  through  inter- 

I.  Same — What  is  expressly  Hdmissible. 
L.  Same — When  action  of  court  wil!  not 

be  revoked  on  appeal. 
!.  Same — When  court  does  not  err. 
t.  Same — Witness    need    not    be    placed 

under  bonds 
I.  Evidence      inadmissible  —  Defective 

transcript  of  testimony. 
i.  Same — Deposition  on  behalf  of  people, 

i.  Same — Evidence  not  within  exception. 
'.  Same — HecoUection   of  bystander, 
t.  Practice — Credence  to  be  given  t«  dep- 
osition— Objections. 
>.  Same — Descriptive     interpolations     by 

I.  Same — Impeaching  deposition  by  affi- 

..  Same — Presumption. 
I.  Same — Beal  nature  ol  testimony. 
1.  Second    trial^Offieial    report    of .  wit- 
ness' testimony. 
t.  Same — Shorthand  notes  with  proof  of 


'.  Same — Stenographer's  testimony — De- 
fective certificate. 
i.  Same — Stipulation   of  parties. 
.  Witness  within  reach  of  subpoena. 


1.  SUBDIVISION  1— RIGHT  TO  PUBUC 

TRIAL. 
1.     AdmlHloB  •<  p>bllc.— Trial  should  be 
public.   In   ordinary  common -sense   accepta- 
tion o(  term.    Doors  of  court-room  are  ex- 
pected to  be   kept  open,  public  are   entitled 
itted,  and  trial  Lb  to  be   public  In 


all    I 


with    I 


Blie 


of 


om.  convenience  of  court,  right  to 
exclude  objectionable  charactera,  youth  of 
tender  years,  and  to  do  other  Ihlnss  which 
raay  facilitate  proper  conduct  of  trIaL — 
People  V.  Hartman,  101  Cal.  >4t.  i4B.  41! 
Am.  St.  Rep.  108,  S7  Pac,  lES. 

2.  BcBcAt  of  dcfendiBt— Waiver  of  rlcbt. 
— Public  trial  provision  for  in  above  sec- 
tion Is  for  the  benefit  of  the  person  accused. 
ana  It  la  a  right  which  he  may  waive. — 
People  V.  TuBWe;i.  32  Cal.  App.  SIS,  1C3 
Pac.  &08.  See  Knarston  v.  Manhattan  Ufe 
Ins.  Co..  140  Cal.  CT,  7t  Pac.  740:  Oolt  v. 
National  Protective  Ins.  Co.,  SS  Barb. 
<N.  T.)  18». 

Ab  ta  staMlary  Htkartty  cssntlal  to 
waiver  »f  right  of  public  trial,  see  par.  4. 
this  note. 

3.  Fair  okaervaaee  of  reanlrcnrat. — Re- 
quirement of  public  Irlal  Is  for  benefit  of 
accused,  that  public  may  see  that  he  la 
fairly  dealt  with,  and  not  unjustly  can- 
demned,  and  that  presence  ot  interested 
spectators  may  keep  his  triers  keenly  allVb 
to    sense    of    their    responsibility    to    impor- 

falrly  observed  If,  without  partiality  or 
favoritism,  reasonable  portion  of  public  Is 
suffered  to  attend,  notwlttistandltiK  that 
those  persons  whose  presence  could  be  of 
no  service  to  accused,  and  who  woald  only 
be  drawn  thither  by  prurient  curiosity,  are 
excluded  altogether. — People  v.  Swaltord.  S5 
CaL  223.  234.  3  Pac.  801;  People  T 


103    ( 
Pac.  I6J. 


,    87 


4.      No   walvrr 


of.   1 


iiarltr — Right  I 
partial  Jury  Is  one  of  which  defendant  can 
not  be  deprived,  nor  can  he  waive  same, 
unless  such  waiver  is  expressly  authorised 
by  statute. — Wanner  v.  State,  102  Ind.  51, 
5  Am.  Cr.  Rep.  178,  1  N.  E.  66. 

Ab  to  nralver  ot  rlKhl,  see  pars.  3  and  33. 
tbls  note. 


by  an  order  of  the  court  excluding  all  per- 
sons from  the  court-room  the  court  ofBcers, 

with  the  case. — People  v.  SwalTord,  6E  Cal. 
233,  3  Pac.  809. 

C  9aHe  —  Vlolatlan  of  caaatlMllonal 
rickt. — In  prosecution  for  rape,  after  In- 
formation has  been  read  to  Jury,  and  plea 
of  defense  stated.  It  Is  violation  ot  consti- 
tutional right  of  defendant  to  public  trial 
for  court,  upon  motion  of  district  attorney, 
and  agralnst  objection  of  defendant,  to  make 
an  order  excluding  from  court-room  during 
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cept   oRIcers   of 


trla,]    of  caae   all    pe 

court  and   defendant. — People 

lea    Cal.    241.    143,    it   Am.    St.    R«p.    108,    37 

Pac.  161. 

T.  *K«eard  Hmllr  ■■tk«>tl«t«l — AHrau- 
41r«lr  ■honlBK  ■  »■■«  of  WBblle  trial  ac- 
corded bj>  coCBtltulloTi,  muat  be  prBsentedbr 
the  accused,  otherwise  Buoh  alleged  Irregu- 
larity In  the  trial  will  not  be  considered. — 
People   V.   Lylle,    34   Cal.   App.    ISO,    187    Pac. 

H.  ReMoval  of  apeetatsn  hy  eomrt — Dla- 
tarbaae*  emted  fcj  tkem  which  Interferes 
with  the  due  and  orderly  conduct  of  the 
trla).  orderly  spectators  not  being-  Inter- 
fered with.  Is  not  In  excess  of  the  authority 
and  riKht  of  the  trial  Judge,  and  the  guar- 
anteed rlg-hta  of  the  accused  to  a  public 
trial  are  not  thereby  affected. — People  t. 
Tugwell,  33  Cal.  App.  G30.  18!  Pac.  60S. 


B.     Bawe    .Clearlas  c 


rvllei 


nt  a(  •Tttacas  testifying 
scene  facts. — State  v.  Callahan,  lOS  Minn. 
83,  110  N.  W.  141:  Orlmroett  v.  State,  It 
Tex.  Ct.  App.  IE,  Eg  Am.  Rep.  810  (on  trial 
for  rape  a  young  female  was  embarrassed 
and  unable  to  proceed  with  her  testimony 
on  account  of  laughter  amonK  the  specta- 
tor* at  the  trial). 

M.  SaHe— ClenrlBS  eosrl-iwoM  of  ayee- 
tatons  ter  >•  atheF  rcaaaa  than  (hat  the 
testimony  will  be  Indecent,  constitutes  an 
abuse  of  tbe  court's  discretion,  and  Is  re- 
versible error. — Tilton  t.  State.  6  Qa.  App. 
EB.  (3  S.  E.  «E1:  State  v.  Hensley,  7E  Ohio 
at.  SEE,  lie  Am.  St.  Rep.  734,  i  Ann.  Cas. 
103.  »  L.  R.  A.  <N.  S.)  277,  7B  N.  E.  461  (in 
which  It  was  held 


all  p 


t  the 


t  offi- 


cers, the  Jury,  the  counsel  In  the 

witness,  and  the  newspaper  representatives. 

In  an  obscene  case). 


Ing  legitimate  business  In  court,  except 
friends  chosen  by  the  accused,  has  been  up- 
held.— People  V.  Hall,  61  ApP-  Div.  (N.  T.) 
67,  IB  N.  T.  Cr.  Rep.  39,  84  N.  Y.  Supp.  433. 
See  Benedict  v.  People,  31  Colo.  126.  4E  Pac 
617. 

IZ.  Comparei  People  v.  Hall.  11  Misc. 
(N.  Y.)  473,  43  N.  Y.  Supp.  163.  declaring 
that  whether  all  persons  could  be  excluded 
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-People    T. 

Kerrigan, 

73  Cal.  321. 

^.  849. 

14.  Right  to  eselBde  deteadaat'e  wife  aad 
danghtrra. — Where  wile  and  daughters  of 
defendant  are  witnesses,  they  are  properly 
Included  within  an  order  which  excludes 
from  the  court-room  all  witnesses  but  one 
under  examination. — People  v.  Sprague,  SS 
Cat.  431,  403. 

IB,  Right  to  exelade  Jarora  aot  iMpra- 
cled, — An  order  excluding  such  of  Jurors 
as  are  not  Impaneled  to  try  case  Is  not 
deprivation  of  right  of  "public  trial." — Peo- 
ple V.  Sprague.  63  Cal.  491.  491. 

10.  Right  to  exelade.  witk  certai*  exeep- 
tloas. — An  order  of  court  excluding  from 
court-room  all  persons  except  Judge,  Jurors. 
witnesses,  and  persons  connected  with  case 
does  not  violate  constitutional  guaranty 
that  defendant  shall  have  right  to  public 
trlal.~Feople  v.  Swaftord,  66  Cal.  133,  334, 
I  Pac  803. 

IT.  Statemeat  b7  eowrt  naralag  of  ehai- 
■cter  of  evideaee  —  Aadieaee  lea  viae, — 
Where  upon  motion  of  district  attorney 
that  the  public  be  excluded  from  the  trial. 
the  defendant  objecting,  the  court  stated 
that  It  bad  no  power  to  make  such  order, 
and  remarking,  "I  deem  It  proper  to  say, 
however,  that  there  will  be  nothing  testlfled 
to  In  this  case  in  my  Judgment  that  any 
right  minded  person  would  desire  Co  hear. 
and  while  I  can't  order  anybody  from  the 
court-room.  I  certainly  make  the  statement  . 
for  their  benefit  and  leave  it  to  them  to  do 
as  they  please."  whereupon  the  entire  audi- 
ence left  tbe  courtroom.  Held  the  defend- 
ant was  not  deprived  at  his  constitutional 
right  to  a  public  trial,  as  no  order  ex- 
cluding the  public  was  made  and  such  of 
the  public  as  waa  present  and  withdrew 
must  have  understood  from  the  remarks  of 
the  Judge  that  they  had  a  legal  right  to 
remain  it  they  saw  Qt  to  do  so.— People  v. 
Gregory,  3  Cal.  App.  713,  741,  97  Pac.  911. 

II.  SUBDIVISION  1— RIOHT  TO  COUN8EU 
18.  LiBltlag  argaaseat  of  esaBacI  — Aa 
to  Tight  of  trial  Jadge  to.— Trial  Judge  has 
right  to  control  and  direct  proceedings  of 
his  court  BO  that  time  be  not  wasted  In 
argument  disputes,  and  contentons  having 
no  tendency  to  bring  about  fair  and  legal 
disposition  of  Judicial  business.  He  may 
limit  counsel  to  reasonable  time  in  their 
arguments  to  Jury,  but.  from  danger  to 
which  this  power  is  exposed.  It  should  only 
be  done.  If  done  at  all  In  capital  cases.  In 
very  extraordinary  and  peculiar  Instances. 
It  Is  constitutional  privilege  of  accused  to 
I>e  fully  heard  by  his  counsel,  and  an  oppor- 
tunity must  be  afforded  him  for  full  and 
complete  defense. — People  v.  Keenan.  11  Cal, 
681,  ES4. 

15.  Same— Wlat  is  groaad  for  new  trial. 
— In  capital  case,  where  court  has  limited 
time  for  argument,  against  prisoner's  con- 
sent, and  at  expiration  of  that  time  counsel 
applies  for  extension  of  It,  which  Is  refused. 
new  trial  should  be  granted  upon  affidavit 
of  counsel  showing  that  they  were  pre- 
vented by  this  restriction  from  full  and  fair 
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d«rena«  of  thefr  client, — People  ».  Keenan, 
IS  Cal.  GSl,   £84. 

3«L      Rlcht      of      dcfCBdBBt      to      eOBBHl 

RcaaOBable      pontpancnacBt — DlneretloB      of 

^MKlntnte. — Wh«n  the  charse  BKainat  a 
defendant  la  called  fur  preliminary  exam- 
ination before  the  committLng  maElatrate. 
and  the  defendant,  upon  being  advised  with 
reference  to  his  right  to  counsel  repliea 
that  his  cousin  will  come  to  hla  aid  and 
■ecure  an  attorney  for  him,  and  thereupon 
the  hearing  la  poatponed  thlrleen  daya,  at 
which  time  the  defendant  appears  In  court 
without  counsel,  it  can  not  be  aald  that  the 
commltttnK  magistrate  abuses  the  discre- 
tion vested  In  blm  when  half  an  hour  after 
the  time  set  for  hearing  on  the  latter  dale 
he  determinea  that  he  has  waited  a  reason- 
able time  for  the  appearance  o(  counsel  for 
the  defendant  at  that  hearing. — People  t. 
Caballero,   41  Cal.  App.   146,   132   Pac.   3Z1. 

III.     SUBDIVISION  (. 

RIGHT      TO      BE      CONFRONTED      WITH 

WITNESSES— IN    QENERAU 

31.     As    M   COBBlrBellaa    of   aeetloii— Satt- 

dlvlflloB  ^-As  to  iienaiis  rrfened  to. — The 

entirely  to  witnesses  In  a  criminal  cause 
other  than  the  defendant,  who.  of  course, 
can  not  be  put  upon  his  trial  for  a  felony 
!n  his  absence  or  while  he  is  Insane, — 
•    People   V.   Thourwald,    —  Cal.    App.   — ,    189 

33.     Same— SaHe— IB    pari    aaterla    nltk 

aerllDB  MB. — This  Section  and  section  869. 
post,  must  be  construed  In  pari  materia. 
It  Is  deposition  taken  in  mi 
and    certllled    as    required    I 


1  for 


sea. 


poet,  which  is  declared  to  be  admissible  at 
trial  by  this  section.  The  present  Beellon 
does  not  permit  any  evidence  of  teslimony 
given  by  wUness  at  preliminary  eiamlna- 
tlon,  except  deposition  duly  certifled;  and 
deposition  offered  in  evidence  which  was 
not  certified  by  magistrate  Is  not  admis- 
sible In  evidence.  The  jurat  is  no!  cer- 
tiOcate.— People  v.  Morlne,  64  Cal,  676,  BT6; 
People  T.  Ward,  105  Cal,  US.  667.  38  Pac. 
946, 

23.  At»Bdaae«  ot  wllBessFB  —  Conslltn- 
lloaal  n«ht  to  feave.^The  oral  teslimony 
of  witnesses,  given  In  court.  Is  far  superior. 
and  much  more  elective,  than  whtn  read 
to  the  Jury  In  the  form  of  a  deposition,  and 
the  right  to  compel  the  attendance  of  wit- 
nesses, so  that  they  may  give  such  testi- 
mony. Is  guaranteed  by  the  constitution, — 
Ppople  V.  Bossert,  14  Cal.  App.  114,  111 
Pac.  IB. 

X4.  ConBtltatloBBlIti-  of  ■nbdlvtilOB  3. — 
The  provisions  of  subdivit 


irticle 


t  In   c 


rith  s 


testimony  of  witness,  given  and  taken  at 
preliminary  examination  of  defendant,  upon 
Its  being  salisfaclorlly  shown  to  court  thai 
auch  witness  is  dead  ur  insane,  or  can  not 
with  due  diligence  be  found  within  state. 
Is  constitutional,  —  Feopls  T.  Plyler,  126 
Cal,    879,    ISI,    5i    Pac    904. 

3«.  Smhi — Qaeatloaed.  bat  a«t  derided. — 
Constitutionality  of  this  section  questioned. 
but  not  decided, — People  v.  Morlne,  64  Cal. 
576.  678. 

ST.  CoastttBtloaal  ri«:kt  of  defesdaBt  aol 
tavaded. — This  section  and  section  869,  poat. 
so  far  as  they  allow  deposition  taken  on 
preliminary  examination  of  person  charged 
with  public  Qftense  to  be  read  In  evidence 
on  trial  of  such  person,  are  constitutional. 
They  do  not  Invade  right  of  accused  person 
to  be  confronted  face  to  face  with  witness 
against  him,— People  v.  Oiler,  OS  CaL  101, 
102.    103.   4    Pac.    106S. 


8  of  this  I 
onal    I 


lectlon  doc 


83.  Subdlvis 
violate  the  constltu 
depriving  prisoner  of  life  or  liberty  without 
due  process  ot  taw,— People  v.  Clark,  161 
Cal,  200.  80  Pac.  649,  661.  See  People  v. 
Oiler,  66  Cal.  101,  108,  4  Pac,  1066;  People  v. 
Chin  Hane,  108  Cal.  69T,  SOT,  41  Pac,  6»7; 
People  V,  Slerp.  116  Cal.  249,  260,  48  Pac. 
88;  People  V,  Cady,  117  Cal.  10.  48  Pac. 
908;  People  v.  Plyler.  126  Cal.  379.  382.  68 
Pac.    904. 

3».  E«ect  mt,  apoa  rale*  ot  evldcacc— 
At  common  law,  testimony  of  witness  given 
upon  former  trial  of  cause,  between  same 
parties,      was     admissible     for     or     against 


n  deflni 


;  thoi 


i  of  evidence, 
rights  of  de- 
rights  limits 
er  of  Its  pro- 
lich  may  be 
^ct.  therefore. 


employed  against  him.  In  t 
as  our  decisions  hold,  it  deprives  prosecu- 
tion ot  right,  which  theretofore  it  enjoyed, 
ot  introducing  against  defendant  evidence 
ot  deceased  or  absent  witness,  unless  taken 
before  committing  maslstrate,  or  by  depo- 
sition In  mode  prescribed.  It  forbids  Intro- 
duction   of  testimony    of  such    witness,    ab- 


Saaae— CoaslltBtlenality      ot 
IIIIbk  adBtssloa  la  evIdrBce  ol 
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can  not  bo  proved  by  amdavlt.  If  Buch  fact 
ruuld  be  proved  by  affidavit,  then  defend- 
ant would  be  deprived  of  right  to  crosB- 
examlne  wllneas  against  him — right  of 
hlRheat  Importance.— people  V.  Plyler,  126 
Cal.   379,    382.   &S   Fac.    904. 

SI.  !■  p>rl  MaterU^ThlB  section  must 
be  construed  In  pari  materia  with.  post, 
eeotlon  8S9. — People  v.  Morlne.  K4  Cal,  676; 
People    V.    Ward.    105   Cal.   EE2,    6GT, 


SIS. 

S2.  No  reatrletloB  mpoa  rlxhta  of  defnd- 
BBt — Waiver  of  lickt  at  coatroBtane.— Thla 

section  placei  no  restriction  upon  rights 
of  defendant.  Rule  as  to  him  Is  same  as 
it  was  before  adoption  of  codes  and  as 
It  stood  at  common  law.  Me  may  waive 
his  right  of  conlrontage.  If  he  so  desires, 
and  Introduce  In  evidence  testimony  of  such 
dead  or  abscnl  witnesses,  whether  (hefr  tes- 
timony Is  given  at  preliminary  examination 
or  upon  former  trial  of  cause.— People  v. 
Bird,  133  Cal.  261.  264.  tt  Pac.  259. 
See   paragraph    4,   this   note. 

33.  Object  Of  tlila  acetloB  and  section 
8«».  post,  was  to  have  testimony  on  pre- 
liminary examination  so  taken  that  It 
might  be  preserved  as  given,  for  use  or 
reference  at  time  subsequent  to  (hat  at 
which  it  was  taken;  and  tt  it  became  nec- 
essary to  use  such  lealimony  on  trial, 
written  deposition,  taken  and  certified  as 
required  by  law,  should  alone  be  used  for 
such  purpose,  and  that  resort  should  not 
be  had  to  the  memory  of  those  who  heard 
It.— People  V.  Cunningham,  SG  Cal.  888.  677, 
4  Pac.  1144,  «  Id.  700.  848. 

34.  Provlalaas  at  atat*  mBatltslloB. — 
Article  1.  section  13,  of  state  constitution, 
which  provides  for  taking  of  depositions 
of  witnesses  In  criminal  cases  other  than 
cases  of  homicide,  where  there  Is  reason 
to  believe  that  witnesses,  from  inability 
or    other   cause,    will   not   attend   at    trial. 

Judicial 


not    embrace,    testimony 

given    at 

able   Judicial    offlcer    to 

determine 

or  not  party  charged  sh 

The    clause    in    Question 

merely    r, 

ordinary  extrajudicial  At 

ipoaitlons  ti 

It  Is  called,  de   bene   ess< 

116  Cal.  248,   251.  48  Pac 

.   88. 

S3.  What  -eoorl"  la  rtttmA  to.— This 
section  means  that  defendant  in  criminal 
action  is  entitled  "to  be  confronted  with 
witnesses  against  him.  In  presence  of 
court" — that  Is.  court  In  which  "the  action" 

ue.  G7  Cal.  567,  G6S. 


—People  v.  Chui 


As   to   drpoaltloB    la   criBtlaal   CBDaeB, 

exhaustive  collection  i>t  cases  In  note  n 
hers.- 191SA,  ia«6-ia96. 


Ab   to   KBBrBBiee   la    federal    coBati. 

of  the  right  of  an  accused  to  be  con- 
d  with  the  witnesses  against  him.  this 
estrain  the  federal  government 
not  the  action  of  the  several  states. — People 
V.  Wilson,  26  Cal.  App.  336,  146  Pac.  1048. 

aa.  Ab  tB  ezeepllon  to  ceaeral  rale. — 
Taking  testimony  of  witness  on  behalf  of 
(jeople  in  criminal  case  by  deposition  Is 
exception  to  rule  which  entitles  defendant 
in  criminal  action  to  be  confronted  with 
witnesses  against  him  In  presence  of  court; 
and  every  substantial  requirement  ot  law 
which  authorizes  it  must  be  observed.  Any 
real  departure  from  course  (or  taking  of 
testimony  renders  deposition  itself  objcf- 
tionable. — People  v.  Mitchell,  64  Cal.  8S,  87. 
87   Pac    862. 

ST.  Bane— Statale  aiaat  aathorUe  irrmr- 
tare  froai  rnle^Rlght  of  defendant  in 
criminal  prosecution  to  be  confronted  with 
witnesses  against  him  In  presence  of  court 
Is  one  of  fundamental  principles  of  com- 
mon law,  and  can  be  taken  from  him  only 
by  provisions  of  some  express  statute.  As 
this  is  right  clearly  connected  with  his 
nersonal  liberty,  any  statute  purporting  to 
impair  right  Is  to  be  liberally  construed 
never  state,  in  Its 
would  offer  against 
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that  subpcenas  had  been  issued  for  the  v 
ness  to  the  sherifTs  of  several  counties  i 
all  returned  unserved,  and  that  the  Ic 
sherld  had  searched  for  the  witness 
other  counties  than  his  own,  but  was 
able  to  find  him, — People  v.  Mueller, 
Cal.    521,    143   Pac.    760. 

39.     The  admission  In  evidence.  In  a  pr 
of  the  deposition    o 


Inatlon 


n   the    r 


the  witness,  Is  not  a  sumcient  ground  for 
reversal,  where  the  evidence  as  a  whole. 
regardless  of  the  deposition,  points  so 
clearly    to    the    defendant's    guilt    that    ( 


erdlct 


>uld  r 


jtherwl 


!  had 


the     deposition     been     excluded. — People 
Weston,    109   Cal,   393.    148    Pac.    871. 

40.  The  determination  of  the  question  aa 
to  whether  or  not  a  sufficient  foundation 
has  been  laid  for  the  admission  in  evldenoa 
of  the  deposition  of  the  prosecuting  witness 
taken  upon  the  preliminary  examination  !■ 
a  matter  resting  largely  In  the  discretion 
of  the  trial  cciurt,— People  v.  Trent.  25  Cal. 
App.  740,   145  Pac.  541. 

41.  .An  objection  to  the  admission  In  evi- 
dence of  the  d''poslti<>n  of  a  witness  tnkao 
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upon  tha  preliminary  exarolnatlon  of  a  de- 
fendant that  the  certiflcate  of  the  ofDclal 
reporter  who  took  and  transcribed  the  dep- 


:e;  and  hence  the  proper  foundation 
for  the  admission  of  such  deposition  waa 
not  laid.  Is  too  seneral  to  be  relied  on  upon 
appeal,  where  It  appears  that  the  objection 
to  the  Introduction  of  the  deposition  wai 
couched  In  general  form  without  In  any 
way  directing  the  attention  of  the  court 
or  opposing  counsel  to  the  specific  defect, 
and  that  the  certiflcate  was  In  tact  In 
court  at  the  time  of  the  trial  and  coutd 
easily  have  been  produced  and  offered  had 
the  apeclQc  objection  been  made. — People 
V.  Trent   ii  Cal.   App.  TIO,  14E   Pac   S41. 

43.  InpeaekneBt  at  wltneaB  by  dep«il> 
ttmm. — Provision  of  this  section  permitting 
deposition  of  defendant  taken  upon  his  pre- 
liminary Biamlnatlon  to  be  read 


r   Ini 


lal 


lony   1 


He 


I.  hear  and 

,  undET  such  reasonable  regulations 
!  eatahllBhed  by  law.  So  In  prosecu- 
or  assault  with  Intent  to  commit  rape 
little  elrl,  daughter  of  defendant, 
six  years  of  age.  and  where  child 
ed  that  she  was  afraid  of  her  father, 
;ourt  ordered  defendant  away  from 
sunsel,    twenly-four   feet    away   from 


absent  from  state,  does  not  apply  Co  Its 
use  to  Impeach  witness  who  Is  present,  dep- 
osition being  properly  certlfled  by  short- 
hand reporter  as  required  by  code. — People 
T.  Bawley,  111  Cal.  78.  8S,  41  Pac.  4D4. 

8e«  paragraph  Tl,  this  note. 

4S.— PrcIlBtBary  eutnalBatlaa— Slncle  of 
pereoBa  aeparately  charged. — The  mere  tact 
that  two  persons  separately  charged  with 
the  crime  of  statutory  rape  upon  the  per- 
son ot  the  prosecuting  witness  were  held 
to  answer  at  one  single  preliminary  oiam- 
Inatlon.  It  appearing  that  the  offenses  were 
committed  at  about  tha  same  time  and 
under  the  same  surroundings,  and  that  part 
only  of  the  deposition  of  a  deceased  wit- 
ness taken  thereat  related  to  the  charge 
against  the  present  defendant,  can  not 
deprive    the   state   of   Its   rights,   under    this 

ositlon  as  are  competent  evidence  upon  the 
trial  of  defendant. — People  V.  Harrison.  IB 
Cal.   App.    2SS,    237,    IZI    Pac.    2O0. 

M.  Showfug  af  abacaee  t>f  wltseaa  froK 
■tatc — DUcTEllon  of  eoart. — The  trial  Judge 
has  discretion  In  determining  whether  a 
safnclent  foundation  has  been  laid  or  not. 
and  it  there  Is  any  evidence  to  support  Its 
conclusion  the  ruling  can  not  bo  disturbed 
on  appeal. — People  v.  Lederer.  17  Cal.  App. 
3T4,   119  Pac.  349. 

As  to  dleerctloB  ot  ooari,  see  paragraphs 
57.  ai.  this  note. 

4S.  Viol  all  OB  of  eoBalltnttoBal  right. — 
Defendant  has  right  not  only  to  examine 
witnesses,  but  to  see  into  the  face  of  each 
wllne«a    while    testifying   agalns 


the  witness  who  waa  testifying  against 
him,  and  so  far  away  that  ha  could  not 
hear  her  testimony,  nor  see  her  face  be- 
cause of  Intervening  obstacles,  and  per- 
mitted her  to  turn  her  back  to  defendant 
BO  that  he  could  not  see  her  while  testi- 
fying, he  denied  defendant  a  constitutional 
right,  and  prevented  him  from  having  a 
fair  trial.— State  v.  Mannlon,  19  Utah  606. 
E13,  15  Am.  St.  Rep.  7E3.  7B7,  4S  U  R.  A. 
ess.  67  Pac.  G4S. 

4*.  Wky  partlnlarltr  ta  re«Blml  l»  r*- 
daelag  testlaaoBy  ta  wrtllag^Thls  section 
explains  why  such  particularity  la  required 
in  reducing  testimony  to  writing.  It  pro- 
vides that  on  subsequent  Indictment  of 
accused,  deposition  taken  by  committing 
magistrate  may  be  read  In  evidence  on 
trial.  If  It  sallstactorlly  appears  that  wit- 
ness Is  dead  or  Insane,  or  can  not  with  due 
diligence  be  found  within  state. — People 
v.  Curtis,  60  Cal.  )E,  »t. 


N ESSES— TESTIMONY    OF    WITNESS 

ON  FORMER  TRIAL. 
4T.  Ae  to  ecrtlfteate  4a  traaaerlpt  »t  tea- 
tlmaay — EurBtlal  tact  to  be  stated. — Cer- 
tiflcate of  reporter  provided  for  by  law  la 
one  stating  that  transcript  Is  "a  correct 
statement  of  such  testimony  and  proceed- 
ings In  the  case."  This  is  an  essential  fact 
to  be  stated  in  certificate,  and  failure  of 
reporter  to  make  comparison  with  his  notes 
of  long-hand  work  done  at  his  dictation 
does  not  show  that  statement  of  testimony 
and  proceedings  contained  in  transcript  Is 
incorrect.  The  statute,  of  course,  contem- 
plates that  reporter  shall  satisfy  hlmaelf 
that  It  Is  correct  statement  before  he  makes 
his  certmcatB  to  that  effect,  but  It  doas  not 
concern  Itself  with  method  by  which  he 
shall  so  satisfy  himself.  It  simply  provides 
that  when  he  has  certifled  It  as  being  cor- 
rect   statement    of    testimony    and    proceed- 


?B,    it    I 


.    facie 
ertiflcaCe 


how    that    it 

evidence  affording  fair  ground  for  conclu- 
BioD  that  It  Is  Incorrect.  If  certiflcate  was 
not  made  by  person  designated  by  law.  It 
is  necessarily  worthless. — People  v.  Buck- 
ley, 143  C«l.  37G.  I8S.  77  Pac.  ICS. 

4S.  Some  — How  to  be  aatbentlcalrd. — 
Transcript  of  testimony  should  be  so 
authentii-ated  that  an  Inspection  of  It  will 
show  that  it  is  testimony  which  was  taken 


latlor 


1  who 


St  not  depend 
upon  memory  of  magistrate  or  of  reporter. 
To  allow  oral  proof  at  trial  for  purpose  of 
showing   against   what   defendant,    or    upon 


3  taken,  redui 


epdlng  from  record 


shadowy  or  clear,  according  to  length  of 
Intervening  lime,  or  number  of  examina- 
tions that  he  may  have  reported. — People 
V.   Ward.   106   Cal.   SGZ.   66T,   3S   Pac.   946. 
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B>Ifeorl»d.  —  Requlremsnt  that  reporter 
EtiBll  certify  lo  hla  transcript,  Ibat  It  Is 
"a  correct  Btatemant  of  auch  leetlmony," 
la  eaaentlat  t»  Ita  competency  as  evidence 
against  accused,  and  Is  not  satisfied  by 
his  certlAcate  that  It  Is  "a  true  copy  of 
the  testimony."  When  testimony  la  taken 
In  shorthand,  and  Is  afterwards  written  out 
In  longhand  by  reporter,  statute  does  not 
require  It  to  be  alKned  by  witness,  but.  as 
substitute,  requires  reporter  to  certify  that 


t  Is 


"   o(   ti 


!>■«.  — statu!* 


y  thus  written  out  by  reporter  Is  orlg- 
Inal  testimony  of  witness,  and  his  certificate 
gives  It  same  authentication  aa  does  sub- 
scription by  witness  himself  when  teatl- 
mony  Is  originally  taken  In  longhand.  The 
reporter  Is  no  more  at  liberty  to  substitute 
"a  copy"  of  hla  testimony  tor  original  state- 
ment which  he  Is  required  to  write  out  In 
longhand  than  would  be  magistrate  to  sub- 
stitute copy  of  testimony  taken  by  him. — 
People  V.  Ward,  lOE  Cal.  t6t.  «5T,  IS  Pac 
946. 

60.  Sane— Wkea  Ibh 
requires  ahorthand  repori 
ten  certificate  of  notes  Uken  by  blm  at 
examination  of  witness  before  committing 
magistrate;  and  It  must  state  that  tran- 
script Is  "a  correct  atatement  o(  auch 
testimony  and  proceedings."  A  cerlifiCQle 
which  recites  that  It  Is  "a  full,  t^ue,  and 
correct  transcript  ot  shorthand  notes  taken 
by  me  herein,"  simply  relates  to  correct- 
ness of  transcript,  and  Is  Insuntclent  where 
there  Is  no  aOlrmatlon  that  auch  notes  are 
correct.— People  t.  Carty,  TT  Cal.  aiS,  216, 
19  Pac.  *»0.  See  People  v.  Ward.  IDG  CaL 
SEl,    «5T,    IS    Pac.    9 IS. 

01.  AdnlMlbUItT  ot  (omer  testlnsBr. — 
There  is  no  error  In  admitting  the  testi- 
mony of  a  witness  given  at  a  former  trial, 
where  the  sherKTs  return  showed  hla  In- 
ability lo  nnd  the  witness  and  serve  him 
with  a  subpcen a.— People  T.  Wilson.  26  Cal. 
App.    S3<,    146   Pac.    1048. 

E2.  It  Is  not  prejudicial  error  In  a  rape 
case  to  permit  the  district  attorney  to  In- 
troduce In  evidence  the  testimony  given  by 
the  accused  at  the  first  trial  of  the  case  In 
which  the  Jury  failed  to  agree  upon  a  ver- 
dict, where  such  testimony  contained  no 
statement  which  Involved  a  confession  of 
guilt  or  any  admission  which  could  tend 
to  eatabllab  hla  guilt. — People  V.  Dunlop, 
iT   Cal.   App.    460.   150   Pac.   389. 

S3L  Same — Testlnaanr  of  wItHH  mt  pre- 
■■■■liiarr  euiBliiatiiMi.  — Where  abaence  ot 
witness  from  the  atate  la  shown,  together 
with  the  exercise  of  due  diligence  In  pro- 
curing hla  attendance  at  the  trial,  without 
success,  his  testimony  as  set  out  In  the 
original  transcript  of  proceedings  may  be 
used.— People   v.   HuDaley.   16  Cal.    App.    47, 

lis  Pac.  as. 

As  ts  the  pioTtalOB  aot  rctcrrlHc  to  aad 
laclndlBc  the  defekdutVi  testlBtoay  at  the 

preliminary  examination,  see  paragraph  11, 

this  note. 


M.     Saaie — Saw*     Abeeaee    froB    stal^— 
SaMcleney  ot  foDBdalloa. — In  a  prosecution 

for  the  crime  ot  murder,  sufficient  founda- 
tion tor  the  Introduction  In  evidence  of  the 
testimony  of  a  witness  taken  at  the  pre- 
liminary hearing  Is  established  when  it  la 
shown  that  the  witness  la  atationed  at  a 
specitled  army  cantonment  which  is  located 
In  another  atate.^ — People  v.  Carabellero,  4J 
Cal.  App.  146,  1S2  Pac.  ail. 


SO.  Aa  to  evideaee  aatkorlalng  traaaeiipt 
ta  be  read  la  eTldeaee. — If  otherwise  admis- 
sible, transcript  ot  testimony  and  proceed- 
ings taken  and  had  on  preliminary  examin- 
ation of  defendant  may  be  read  in  evidence 
upon  latter'B  trial,  where  uncontradicted 
evidence  of  father  of  said  witness  la  that 
witness  was.  at  time  of  trial,  and  for  two 
months  preceding  trial.  In  the  City  ot 
Mexico.  Republic  of  Mexico,  and  therefore 
could  not  with  due  diligence  be  found 
within  state  of  California.- People  v.  Buck- 
ley.  141    Cal.    ITS,   I8S.   TT   Pac.   Its. 

(ML  Same — «Dae  dtllgeaee." — Aa  eoatem- 
plated  bj'  sabdlvlsloa  3  of  this  section  is 
not  capable  of  exact  definition  and  whether 

upon  the  circumslancea  of  each  particular 
case.  The  quantum  of  diligence  which  will 
satisfy  the  requirement  ot  the  statute  must 
be  determined  by  the  court  for  what  would 
constitute  due  dlllKence  In  one  case  might 
fall  far  short  of  It  under  another  and  dif- 
ferent atate  of  facta.— People  v.  Johnson,  13 
Cal.  App.  TTB.  T'/S.  110  Pac.  966. 

ST.  Saaie— flaaic — AddreiiKd  to  dlaere- 
ttoB  ot  coart. — Whether  evidence  sufficient 
is  a  question  addressed  to  the  discretion  of 
the  trial  court.  Facts  in  the  present  case 
held  to  Justify  the  exercise  ot  discretion 
made, — People  v.  Boyd.  It  Cal.  App.  122,  118 
Pac.  221. 

Aa  ts  diseretloa  of  eaart.  See  paragraphs 
44.  tl,  this  note. 

SS.  Bmmtr  —  Saae.  —  Here  atatemeBt  at 
eoBBMl  tor  the  defendant  to  the  aherift 
that  he  desired  the  presence  of  a  certain 
witness,  requesting  him  lo  use  his  best 
elTorts  to  serve  a  subpcena  Issued  by  the 
district  attorney  upon  such  witness,  but 
without  himself  procuring  any  subpcEna 
and  making  no  further  effort  to  find  or 
locate  the  desired  witness  can  not  be  said 
to  be  due  diligence  so  as  to  entitle  the 
defendant  to  read  deposition  of  such  wll- 
neas.— People  v.  Johnson,  13  Cal.  App.  TT6. 
TT9.   781.    110   Pac.    96S. 

SS.  Saaic.  —  Kvldenee  lasBfllcleBt  tkat 
wltBeaa  coald  not  be  prodaced.  where 
search  for  witness  was  of  perfunctory  char- 
acter, and  no  Inquiry  was  made  at  last- 
known  place  of  work  outside  of  county, 
although  absence  ot  witness  was  known  lo 
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m.  Saaa*— Bvldenes  ■■■«■«>(  that  <*ll- 
Mcu  esMld  not  br  prodacvd — Evidence 
aumclent  <o  form  basis  for  nndln^  of  trial 
court  that  witneaH  vtioae  deposition  waa 
taken  at  pretimLnary  examination  of  de- 
fendant could  not  be  protluced  at  trial.— 
People  V.  I.ewandawakl,  IIS  Cal.  BH.  ETS, 
TT  Pac.  4<T:  People  v.  Qrlll.  IBl  Cal.  591. 
SI  Par,  316:  People  v.  Melandrei.  i  Cal. 
App.  396.  SR  Pac.  372,  3TS. 

dlBcriMloii.  —  Circumstances  showing  that 
trial  court  did  not  abuse  its  discretion  In 
holding  that  due  diligence  had  been  used 
to  And  witness,  and  that  he  could  not  be 
found.— People  v.  Witty,  138  Cal.  EJ8.  578, 
7J   Pac.   177. 


it,  57.  this  note. 
•2.      S.mr  — 8a> 

Question   as  to   nhcthet 


,  see  paras  raph* 


taken    o 


:.   4!7. 


«4. 


- — What 


—This 


that    testimony    taken    befol 

t  defendant  upon  Its  bclngr  satlstactori: 
hown  to  court  that  witness  Is  dead,  i 
nsan?.  or  with  due  dllisence  can  not  t 
ithin  state.     The  actual  B 


I    from 


lulred 


Ing  of  which  he  expressly  consented  for 
purpos*  of  obtaining  continuance,  la  admis- 
sible In  evidence  without  contraTenlns 
constitutional  rixht  of  accused  "to  meet  the 
witness  face  to  lace."  This  language  does 
not  require  that  In  all  cues  he  shall  be 
confron.ted  with  witnesses  on  pending  trial. 
Right  secured  by  constitution  to  defendant 
Is  "to  meet  the  witnesses  face  to  face." 
and   this    requirement   Is    satisfied    when,    ill 


rlzed  by  law,  he  la  confronted 
and  given  an  opportunity  to 
,  him.  Alt  authorities  agree 
waive  right  to  be  confronted 
IS  on  trial,  and  some  of  cases 
Id  that  he  nia^  waive  this  right  alto- 
ther. — State  v.  Bowker,  >■  Ore.  10*.  9 
a.  Cr.  Rep.  IfiS.  ■«»,   SS  Pac.  114. 


with 


M.     Same  —  Sane  —  WnlTcr  al  right  ta 
eoBfraatatloB, — A  defendant  may  waive  hta 

right  to  confrontation  If  ho  so  desires,  and 
introduce  In  evidence  testimony  of  dead  or 
whether    that   testimony 


-ellm 


tlon  of  fact  that  Is  addressed  to  trial  court, 
to  be  determined  by  It  from  evidence  intro- 
duced before  it.  and  Its  determination  will 
not  be  disturbed,  unless  It  is  clear  that  trial 
court  abused  discretion  conflded  to  it  In 
holding  that  due  diligence  had  been  used. 
and  that  witness  could  not  be  found.— 
People  V.  L«wandowskl,  143  Cal.  G74.  GTS, 
TI  Pac.  467;  People  v.  Ballard,  1  Cal.  App. 
333.   224.   81   Pac.   1040. 

03,  SaBe^Same^-Swara  ataleiaent  of  dla- 
trlct  attaravy. — Upon  trial  of  criminal  case. 
where  deposition  of  witness  was  taken  at 
defendant's  preliminary  eiamlnatlon.  in  lat- 
ler's  presence,  sworn  statement  of  district 
attorney.  In  absence  of  anything  to  con- 
trary, that  such  witness  Intended  to  leave 
state,  and  was  at  time,  to  best  of  such 
offtcer's  knowledge  and  belief,  out  of  state. 
Is  aumclent  to  Justify  court  in  concluding 
that  witness  left  state,  and  could  not  by 
any  diligence  have  been  produced  at  trial, 
and  the  deposition  ts  therefore  admissible 
In  evidence. — People  v.  Nelson,  85  Cal.   421, 


absent     wltn 


.-reding  a 


istltutii 


violate  article  I. 
-People 


.  Chin 


not  "with  flue  diligence"  be  found  within 
Ktate;  and  where  due  diligence  Is  shown, 
his  lestimony  or  deposition  should  be  ad- 
mitted in  evidence— People  V.  Munroe,  4 
Cal.  t:nrep.    66,   33    Pac.   778,   778. 

«3.  Evldeaee  adMlwIbK — CoafraBtatlaa  of 
witaraiies. — Deposition  of  wllnesa  for  state, 
taken  In  defendant's  presence,  and  to   (ak- 


Hane,  108  Cal.  597,   607,   41  Pac.  897;   Peo 
V.  Cady,   117  Cal.   10,  11,   48  Pac.   908. 

•8.  Saaie— Foraer  trial — Offer  ta  praTC 
teatlBOBy. — It  Is  error  for  court  to  refuse 
to  admit  testimony  of  witnesses  Riven  upon 
former  trial  of  cause,  where  offer  Is  not 
alone  to  prove  testimony  by  recollection  of 
oftlcial  reporter  reinforced  by  his  alen- 
ograpfalc  notes,  but  Includes,  as  well,  an 
offer  to  prove  It  by  ofRcial  transcript  of 
those  notes  on  file  In  court. — People  v. 
Bird.   13S  Cal.    S61,   SS4,    t*   Pac.   2B9. 

SV.  Saaae  —  Saaic  —  n'ttaeaa  for  both 
people  aad  defradaat. — Defendant  may 
prove  testimony  of  deceased  witness,  given 
upon  former  preliminary  examination  on 
former  trial,  although  prosecution  has  in- 
troduced same  witness,  and  his  evidence  has 
been  admitted.— People  V.  Bird,  133  Cal, 
2G1.    262,    64   Pac.   259. 

TO.     Sai 


in   preliminary    eiaralnatlon    of 

fully    laid    by    showing    that 

lot  with  due  ailigrenco  be  found 

— People  V.   Buckley.   143   Cal. 


elalmg    to    same    tacts,    his    attention    first 
lavlnK  been  called   to   It. — People  v.  Haw- 
ey.    Ill    Cal.    78.    88,    41    Pac.    404. 
See  paragraph  42.  thia  note. 
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latltntii 


— Admlaalon  In  evidence  of  testlinony  of 
witness  Klven  st  preliminary  examination 
o(  defendant  is  not  erroneous  as  being 
prohibited  by  lectlon  13  of  article  I  of  state 
constitution;  nor  Is  tlie  statute  proTlding 
for  admission  ot  such  testimony  In  case  of 
homicide  violative  of  latd  eectlon  of  con- 
stitution.—People  V.  Slsrp,  IK  Cal.  249,  ZEO. 
4«    Pac.    88. 

T3.  Sane— ObJe«llDB  skaiild  speelfr  par- 
tlenlar  deBcIeney  In  proof  which  Is  claimed 
to  exlat,  In  order  to  properly  lay  foundation 
for  admlBSlon  of  deposition.  —  People  V. 
I.amar,    148  Cal.    Efil,    GTB,    13    Pac.    S33. 

As  ta  objectloaa,  see   paragraphs  74,   88, 

T4.  Same  ^  abl«<^tloB>  nkeii  piopcrly 
oTerraled. — Where,  at  preliminary  eiamlna- 
tion  of  defendant,  a  person  was  examined 
as  witness,  and  his  testimony  was  taken 
down  by  shorthand  reporter  and  thereafter 
written  up  In  longhand  and  certified  and 
tiled  by  reporter,  as  required  by-  section 
8S9,  post,  his  testimony  Is  clearly  admis- 
sible, where  witness  Is  shown  to  be  dead, 
and  an  objection  to  its  being  read  upon 
ground  that  due  diligence  has  not  been 
shown  to  bring  witness  before  court  to 
obtain  his  evidence  in  regular  way  Is  prop- 
erty overruled. — People  v.  Douglass,  ISO 
Cal.  1,  4,  14  Pac.  490. 

rS.  Buie  — pant]  evldnee  of  teatlnsBT 
before  uaclatrate. — Deposition  provided  tor 
In  this  section  does  not  constitute  best  or 
only    evidence    of   what    witness    swore    to. 

giving  false  testimony  before  an  examtii- 
Ing  magistrate,  prosecution  may  prove  by 
parol  evidence  what  testimony  of  accused 
was  before  said  magistrate. — People  v,  Cur- 
tis, ED  Cal.  9G,  98. 

dance  with  section  869,  post,  where  defend- 


oppor 


nliy  of  cross-examining,  but  did  not 


whose  deposition  was  taken,  and  wher 
It  was  proved  before  deposition  wa 
offered  on    trial   that  such  witi 


clly. 


Hlble 


.  by  e 


B  of  t 


seotlon.    adn 

Oiler,    es   Cal.    101.    191.    4    Pac.    IfiSfi. 

T<a.  Saac — Refaaal  of  aheriS  to  coadaet 
de  read  ant  ta  naknann  parllea. — The  de- 
fendant can  not  complain  of  the  refusal 
of  the  sheriff  to  conduct  him  to  certain 
parts  of  the  state  that  he  might  Inter- 
view parties  whose  names  he  did  not  know, 
but  by  whom  he  expected  to  prove  an 
alibi. — People   v.   Talman,    IS   Cal.  App.    841, 

i4e  Pac.  loes. 

17.  Saaie — Shsnlas  repaired,— Deposition 
of  witness,  taken  as  provided  In  this  seo- 
tlon, at  preliminary  examination,  may  be 
read    at    trial,     on     its    being    satisfactorily 

shown —    ■■""■    — 

insane, 


found  within  state. — People  v.  Qai 
Cal,  4Tfl,  477;  People  r.  I.eyshon. 
440,   444.  41  Pac.    4t0. 


porter Where      shorthand      reporter,      who 

waa  at  preliminary  eKamlnation  of  defend- 
ant, la  allowed  to  testify,  as  witness,  on 
trial,  as  to  matters  occurring  during  exam- 
ination o(  absent  witness,  and  record  shows 
that  he  gave  his  testimony  without  objec- 
tion  on   part  of  defendai 


strike 


,    ther 


nothing  for  court,  on  appeal,  to  consider 
respecting  admissibility  of  such  testimony. 
—People  V.  I.ewandowskl,  143  Cal.  &74,  6T7, 
E79,  77  PaCj  487. 

Tft.  Saaie — Teattaioar  takca  tbrentth  In- 
terpreter.—Fact  that  preliminary  examina- 
tion was  conducted  through  an  Interpreter 
does  not  render  such  testimony  of  witness, 
though  called  a 


latloi 


ladmls 


ible 


ivlder 


!  upon 


trial  of  defendant,   though   1 

present    at    trial   and    testllled.  —  People   v. 

Slerp.  lie  Cal.   2]9,   IGO,   48   Pac.   89. 

80.     Saae — ^Wkat  la  eiprcwlr  adwlaalble. 

— Whether  taken  from  witness  through 
Interpreter,  or  directly  from  mouth  of  wit- 
ness, deposition  of  witness  taken  at  prelim- 
inary examination,  in  manner  and  form 
required  by  section  9G9  of  Penal  Code,  when 
properly  certified,  may  be  read  In  evidence 
In  cases  mentioned  In  this  section.  The 
statute  so  expressly  provides.  It  Is  deposi- 
tion taken  and  certined  as  provided  In 
section  899,  past,  that  is  declared  to  be 
admissible  by  this  section. — People  v, 
Lewandowskl.  US  Cal.  674,  577.  77  Pac.  487. 
Rt.  Saaic — Wkea  action  of  eaurl  ntll  aot 
be  revoked  on  appeal.  —  When  deposition 
taken  at  preliminary  examination  of  de- 
fendant Is  offered  In  evidence,  and  court 
Is  satisfied  that  due  diligence  has  been 
used  to  And  wilnesB,  and  that  he  can  not 
be  found.  Its  action  In  admittlUK  deposition 
In  evidence  will  not  be  revoked  on  appeal, 
where    there    Is   no   speciflc    objection    taken 

scribed,  certified,  and  filed.—People  v. 
RelUy,   108   Cat.    848.    eEO.   CEl,    40    Pac.   13. 

Sa.  Same — Wkea  eonrt  do«a  ant  err.— 
Tn  a  prosecution  for  murder,  court  does 
not  err  In  permitting  testimony  of  witness 
taken  at  preliminary  examination  of  de- 
fendant to  be  read  In  evidence  by  prosecu- 
tion.—People  »,  Cady,  in  Cal,  10,  48  Pac. 
908. 

K3.     Sane. — Wltneaa    aerd    aolfcc    plarcd 

ne>'d  prosecution  offer  to  do  so.  In  order  to 
make  deposition  admissible  under  this  sec- 
tlon.—PeoplB  v.  Flannery,  S  Cal.  App.  41, 
84    Pac.    481,    48S. 

S4.  Gvldcaee  laadnlsatMe.  —  Defeetlve 
tranarrlpt  of  (eatlnaay  taken  at  prelim- 
inary examination  of  defendant  Is  not 
admissible  In  evidence,  where  document 
Itself  does  not  have  title  of  any  court  or 
cause   In   which   testimony   was   taken,    nor 
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ltla>   af   nltnrm  a 


Show  tlma  at  which  It  wan  taken,  nor  abow 
when  or  be(or«  whom  teBtlmony  waa  given, 
or  that  It  had  been  taken  tn  any  court, 
and  which  Is  not  properly  certified. ^People 
y.   Ward.    ICG  Cal.    O&S,    gB6.   IS   Pac.   3tG. 

as.  SaMC. — Del 
kalt  of  pF«ple  In  c 
alble  In  evidence,  where  tact  that  wltncaa 
was  unable  to  procure  sureties  lor  hia 
appearance  at  trial  did  not  appear  by  oath 
of  any  person,  thoueh  depoaltlon  contained 
recital  that  It  appeared  from  statement  of 
person  named  that  witness  was  detained 
In  Jail,  and  was  unable  to  procure  sure- 
tles,  and  where  depoaltlon  does  not  show 
that  It  was  read  over  to  wltnesH,  or  that 
he  signed  It  after  acknowledBlns  tt  to  be 
correct,  or  that  presldlnc  Judge  or  magis- 
trate before  whom  It  was  taken  certlfled 
to  It  as  required  under  code. — People  T. 
Mitchell,  S(  Cal.  SE,  Sfi,  27  Pac  BGl. 

SB.  Sanae— BvMcBce  not  wllhla  «eer> 
ttoB. — Subdivision  3  of  thla  section  states 
that  defendant  Is  entitled  to  be  confronted 
with  witnesses  against  him  In  presence  of 
court,  but  with  single  exception.  Evidence 
which  does  not  come  within  this  exception 
Is  not  allowed  to  go  to  Jury,  and  It  Is  doubly 
objectionable  for  evidence  to  go  before 
them  of  recollections  of  person  present  as 
to  what  witness  said  at  preliminary  exam- 
ination.— People  V.  Oardner,  tS  Cal.  IIT, 
111,   132.   32   Pac.    880. 

ST.     Sane — RccDlIcctlaBB    af    bystander, — 

be  given  to  Jury  through  medium  of 
recollections  of  bystander  at  hearing  on 
preliminary  examination  ta  to  deprive 
defendant  of  right  to  be  confronted  by 
witnesses  and  to  place  before  Jury  purest 
hearsay. — People  v.  Qardner,  98  Cal.  HI, 
131.    32   Pac.    880. 


88. 


ta     be    glT 


Itlnu  —  ObJcetUa*.  —  Dei 
witnesses  taken  as  provided  In  this 
section,  like  those  taken  on  behalf  of  de- 
fendant conditionally,  and  In  cases  where 
wllneeses  are  without  state,  are  to  he  taken 
subject  to  like  objections  to  questions  and 
answers  contained  therein,  as  It  witnesses 
had  been  examined  orally  In  court.  Thers 
Is  nothing  In  code  requiring  other  or  dif- 
ferent  credence    to   be    given    to    them    than 

who  appear  personally  In  court. — People 
V.  Leyshon,  IDS  Cal.  440,  44G.  41  Pac.  ISO. 

As  to  abJectloB*  ta  depoaltloa,  sae  pars- 
graphs  73,   74,   this  note. 

8>.  SaHc  —  Deaerlpttve  taterpelatia>a  br 
revarlcr.— If  deposition  of  witness  for 
people,  taken  at  preliminary  examination 
of  defendant,  Is  affered  In  evidence,  defend- 
ant can  not  complain  of  descrlptlva  Inter- 
polations made  by  reporter  In  several 
places,  though  they  were  omitted  In  reading 
of  deposition  to  witness,  It  they  are  not 
of  such  nature  as  to  Invalidate  deposition, 
where  It  It  not  pretended  that  testimony 
given    by    witness    was    not   correctly    re- 


M.  Smmt — ^laspeaektaK  denaaltlaa  by  ■(- 
«dant.  —  witness  whose  deposition  waa 
taken  at  preliminary  examination  ol  de- 
fendant, and  read  to  Jury,  can  not  be 
Impeached  by  affidavit  made  by  him  subse- 
quent to  taking  of  such  deposition.  In  which 
he  acknowledged  that  testimony  given  by 
him  at  preliminary  examination  was  not 
true  In  several  material  parts. — People  ». 
Witty.    138    Cal.    ETK,    578,   71   Pac.    ITT. 

•1.  Saaic — PresaupHaaa. — When  deposi- 
tion is  offered  In  evidence,  and  no  BpeclDo 
objection  appears  that  testimony  has  not 
been  properly  transcribed,  certified,  and 
aied.  no  presumptions  will  be  Indulged  that 
error  was  committed.  It  will  he  presumed 
that  court  rightly  performed  Its  duty  and 
that  ruling  complained  of  was  proper. — 
People  V.  Witty.  IS*  Cal.  67<,  678,  72  Pac. 
ITT. 

02.  Saaie.  —  Seal  BBtvre  Qt  tratlMaBy 
given  at  preliminary  examination  Is  not 
changed  In  any  respect  because  It  Is  called 
by  particular  name,  such  as  a  "deposition." 
—People  V.  Slerp,  IIC  Cal.  148.  264,  48  Pac. 
88. 


Bcaa*  teatliBOBy  as  given  at  previous  trial 
can  not  bs  received  before  Jury  on  second 
trial  of  defendant,  as  such  evidence  foils 
to  come  within  exceptions  found  In  sub- 
division S  of  this  section,  though  witness 
Is  shown  to  be  dead  or  out  of  state  at  time 
of  second  trial. — People  v.  Chung  Ah  Chue, 
67  Cal.  GST,  66»;  People  v.  Qurtse.  SS  Cal. 
343.  344;  People  V.  Oordon,  28  CaL  227, 
233.    33   Pac.    BDl. 

M.  Same — Shortband  Bate*  wl(b  praaf  »t 
mrreetBeaa. — In  case  where  prosecutor  Of- 
fered In  evidence  reporter's  notes,  in  short- 
hand, of  testimony  of  witness  named,  taken 
on    preliminary    examination    of    defendant. 


B   by  r 


s  pres 


had  died  Intermediate 
preliminary  examination  and  trial,  which 
was  admitted  by  defendant's  counsel,  and 
where  It  was  further  admitted  that  defend- 
ant was  present  with  his  counsel  at  such 
examination,  and  with  his  counsel  then  and 
there  cross-examined  such  witness  In  de- 
fendant's presence,  and  that  reporter  testl- 
ned  that  his  notes  correctly  represented 
taslimony  of  such  witness  on  that  occasion. 
It  was  considered,  In  department  opinion, 
that  It  waa  error  to  allow  above-mentioned 
evidence  of  witness'  testimony  to  go  to  Jury. 
—People  V.  Cunningham.  GS  Cal.  e«*,  •7t, 
■77.  4  Pac.  1144.  G  Id.  700,  846. 

SS.  Saiae  —  SteaagravbeF^  teatlmony — 
Dpfectlve  eerllBeate. — Where,  upon  prelim- 
inary examination  of  defendant,  deposlUon 
of  witness  was  taken,  but,  by  reason  of 
defective  certificate,  deposition  was  re- 
jected, a  stenographer's  testimony  as  to 
evidence  given  by  such  witness  at  pre- 
liminary   azamlnatlon    Is    not    admissible, 
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althouBh  It  IB  proved  that  after  due  dili- 
gence such  witness  can  not  be  found  within 
state.— People  v.  Qardner,  9S  Cal.  IIT,  110, 
isa,   32  Fac.  S80. 

M.     BaBe—Stlvalatiio  of  partles^-Where 
testimony  of  witness   has  been   taken  upon 

other  charges  of  crime  uKalnst  him.  and 
there  Is  no  etlpuUtlon  tbat  testimony  can 
be  read  In  eyidence  anywhere,  such  tes- 
timony la  not  admissible  ag-alnst  defend&nt 
on   trial,   further   than    stipulations    of  par- 


ties  have  agreed  that 
■tble,  altbouBb  witness 
dead.— People  ▼.  Brenna 
ES   Pac.   1098. 


I,  III  Cal.  49E,  SOI, 


97.     'WItBCH  witkin  reach  af  aabptBaa. — 

DepoHltlon  of  defendant  taken  on  his  pre- 
liminary examination  for  crime  charged  In 
Indictment  can  not  be  read  at  thla  trial. 
where  he  le  within  reach  of  process  ot 
subpoena,  but  Is  too  unwell  to  appear  before 
Jury. — PaoplB  t.  Bojorquei,  EG  CaL  463,  4S4. 


§  687.  SECOm}  PROSEGUnON  FOR  THE  SAME  OFFENSE  PKOHIB. 
ITED.  No  person  can  be  subjected  to  a  second  prOBecution  for  a  public  offense 
for  wkich  he  has  once  been  prosecuted  and  convicted  or  acquitted. 


SECOND   PEOSECHTION  FOB  8A.MB 

OFFENSE, 
L     DlSOHAXOI  OV  JUBS  WiTHODT  Vebpict. 
II.     JKOFABDT     ATTAOHZS — ^WHKH     AJW 

Wbem  Not. 
nL    PuA    or    "Onos    di    Jiopabdt" — 

FOKIOB  AOQDmAL  OK  FOBUK  CoH- 

rv.    What  Is  and  What  Ib  Not  a  Ba*. 
T.    What  la  and  What  la  Nor  am  Ao- 

qUITTAL. 

I.  DiacHAROR  OP  Jum  Without  T«w>iot. 
1.  Disability   of  jaror. 
g.  Failure  to  agree. 

3.  Impeachment  of  record, 

4.  Necessitj  authoriiinj. 

5.  Rigbt  to  challenge. 

6.  Sickness,  death,  or  inaanilj  of  juror — 

Consent  of  prisoner. 

7.  Wben  not  acquittal. 

8.  With  eoDsent  of  defendant. 

n.  Jeopasdt  Attaches — Wbbn  ana  Whbn 
Not. 

9.  A«  to  "statutory  jeopardy." 

10.  Constitutional  proviaions. 

11.  Court  can  not  deprive  party  of  beneOt. 

12.  Maxim  of  common  law. 

13.  Jeopardy — Attaches,   when. 

14.  Same — Diamissal   of  jury — Indietmeot 

for  higher  offense. 

15.  Same — Erroneous  direction  of  Terdiet. 

16.  Same — Prosecution   for  mayhem  after 

conviction  of  assault. 
IT.  Same  —  Shield  fram  second  proseen- 

IS.  Same — Trial    under    good    indietnent 
without  waiver. 

19,  Jeopardy    doe«    not    attach,    when  — 

Charge    of    previous    conviction    of 
similar  offense. 

20.  Same — Conviction,     where    degree    of 

"rime  was  not  determined. 
P.  C.-*»  m 


21.  Uame  —  Defranding   maker   of   joint 

22.  Same — Plight  of  prisoner. 

23.  Same — Increased  pnnishment  for  sec- 

ond offense. 

24.  Same  —  Panishmeut  in  civil  ease  not 

twice  in  jeopardy. 

25.  Same — Trial  for  murder  while  under 


27.  Same — Where  court  has  no  jartsdictia 

28,  Same — Where  there  was  no   valid  i 

formation. 


.  Defendant   is   entitled    to   bave    pleas 

.  Defense  of  former  adjudication — Juris- 
diction. 

.  Duty  of  court  to  submit  issue  raised. 

':  Evidence — Conviction  of  battejj  may 
be  proved  on  charge  of  assanlt  with 
intent  to  murder. 

.  Same — Evidence  of  plea  of  former 
jeopardy  properly  rejected,  when. 

.  Same  —  Qood  information  may  be 
proved  on  second  prosecution. 

L  Same— Plea  of  former  acquittal — Evi- 
dence insufficient. 

i.  Same — Plea  of  "once  in  jeopardy" — 
Evidence  insufficient. 

'.  Same—Reopening    com    for    introduc- 

).  Same^Tme   test    of   plea   of   former 

acquittal. 
I.  Same — What  is  not  admiEsiblo. 
I.  Identity  of  offense  involved  in  plea. 
.  leeue  raised  by  plea  to  be  submitted 

to  jury. 
:.  No   judgement   of    conviction    without 

verdict  on  each  plea. 
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i3.  No   pTMumption  as   to   withJranal  or 

44.  "Once  in  jeopardy,"  arises  how — Ap- 

peal— Degree  of  crime. 

45.  Same — Personal  privilege. 

46.  Same — Plea  of,  bow  raised. 

47.  Same — Plea   of,   to  be  good,   miut  be 

for  what  ofTeuse. 

48.  Sams — Plea   of,   when   can  not  be  in- 

lerposeil  on  new  trial. 

49.  Same — RaiBing  question  of,  on  motion 

for  new  trial. 

50.  Plea  of  former  acquittal  and  "once  in 

jeopardy" — May  be  entered,   when. 

51.  Same — Available  only  by  way  of  de- 

G2.  Same — No    foundation    for    interposi- 
tion of. 

53.  Same— Proper  instruction. 

54.  Same — Second  prosecution  for  libel. 

55.  Same — When  not  error  to  refuse. 

68.  Plee  of  former  conviction  and""once 
in  jeopardy" — Burglary — Petty  lar- 

57.  Same — Cao  not  be  sustained,  when. 

58.  Same — Deprivation  of  right  to. 

59.  Same — Distinction — Plea    and    verdict 

of  guilty. 

60.  Same— Judgment  not  essential   to. 

61.  Same — Not   dependent   on   what — Sep* 

a  rate  trial  of. 

62.  Same— Second    prosecution    for    same 

homicide,    after    reversal. 
63, 64.  Same— Trial  for  manslaughter  though 
acquitted  of  murder. 
65.  Right  of  defendant  charged  with  prior 

86.  \That  necessary  to  entitle  defendant  to 
plea. 

rv.  "What  Is  and  What  Is  Not  a  Bab, 

67.  What  is  bar — Acquittal  or  conviction 

of  offense  necessarily  included. 

68.  Same— Bntlery — Assault    with    deadly 


70.  Same  ^Immaterial  v 

71.  Same — Misdemeanor  and  felony. 

72.  Same — Murder  and  manslaughter. 

73.  Same — One    charged    with    burglary — 

.\ttempt  to  commit  larceny. 

74.  Same — One  offense  included  in  another. 

75.  Same — Prosecution  for  part  of  single 

},  77.  Same — Prosecution    for   petty   larceny 
bars  charge  of  grand  larceny. 

78.  Same — Beceiving  stolen  goods  of  dif- 

ferent persons. 

79.  Same — Same  act  resulting  in  death  of 

two  persons. 


81.  Same — Violation  of  Uqnor  laws. 

82.  What  is  not  a  bar— Acquittal  of  npe 

83.  Same — Assault  with  deadly  weapon — 

Attempt  to  commit  robbery, 
64,  Same — Assault    with    deadly    weapon, 

etc- Battery. 

85.  Same — Conviction  for  assault  and  bat- 

tery-— Manslaughter. 

86.  Same — Conviction  without  jurisdiction. 

87.  Same — Dismissal  of  charge  by  grand 

jury  and  court, 

88.  Same — Dismissal  of  indictment  after 

new  trial  ordered, 

89.  Same — Dismissal   of   information. 

BO.  Same— Failure  to  move  for  new  trial. 

91.  Same — Fraud,  connivance,  or  collusion, 

92.  Same — Judgment  of  dismissal  of  pros* 

ecu t ion  for  felony. 

93.  Same — Necessity  for  valid  indictment. 

94.  Same — Order   of   discharge   from   cus- 

tody. 
93.  Same — Order  to   set  aside  indictment 
or  information. 

96.  Same — Previous  arrest  on  same  charge, 

and  discharge. 

97.  Same — Separate     and      distinct     acts 

closely   connected   as   to   time. 

98.  Same — Two  crimes — Same  transaction. 

99.  Same — Two   murders   by  Bme  act   at 

100.  Same— Verdict    set    aside   on    defend- 
ant's motion. 


a  What  Is  Not  a 


102.  Same — Conviction   of   lower   offense — 

Oeneial  verdict. 

103.  Same— Discharge  of  jury  without  ver. 

104.  Same — Discharge  to  be  a  witness  for 

people. 
103.  Same — Of  higher  offense  charged. 

10«.  Same— Verdict  of  guilty  of  lower  of- 
f erase — New  trial. 

107.  Same — Void     verdict- Plea     and     no 

108.  What   is   not  an  acquittal- Arrest  of 

judgment. 

109.  Same^Mistrial    of    defendant    under 

defective  information. 

110.  Same — Of  offense  of  which  defendant 

is  found  guilty. 

111.  Same — Eeversal  of  judgment,  and  no 

finding  on  plea. 
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EGJ.  4  Am.  Cr.  Rep,  ] 


I,   poBt.   section   lOZl,  and   n 

Aa     ta    when     niBTletloB     sf     Harder 

aeeond  decree  ia  aot  a  bar  to  a  convlc 

of  manslauKhter   In    flrst  d^Kree,   see,   a 

aectlOD    189,    nota   par.    4T,    48. 

Aa     «•     wkether    crnntlaK     aew     trial 
ertulBal    caaae    may    aabject    deteadaal 
o(    higher   offense,    see,    noti 
.  81.  Rep.  117. 


Preaeace   a(  deteadai 
Ike     trial     Knat     aUra 

record,  see,  note,  9  Am 


■■cinded   wltktn   It,   ■ 


atatate     iMpoalsK 


CoBBlitatloBBlIty  I 
heavier  peaaltj'  for 
note,   84   Am.   St.   Rep.    378. 

CoBTletiaa    at    feloar    bara    ather    proae- 

Deteadaat  haa  rl^kt  te  be  lafonaed  ol 
■cenaatlOB  agalnat  him.  aee  Roaen  v.  United 
States,  161  U.  8.  i».  St,  40  I.,  ed.  tOt.  It 
Sup.    St.    Rep.    434,    tSO. 

IXteadaat  to  be  dlaelwrced,  nhca,  see, 
poat,   aectlon    116G.   and   note. 

DIatlBettoa     betneea     pleaa    of     aDtrefvIa 

Am.    Dec.   B47. 

Fanner  aeqalttal  «t  canvletleB  aa  a  de- 
feaae,  aee,    note,    11   Am.    St.   Rep.    228. 

Former  eonvletioa,  whrn  aaaie  act  eoaatl- 
talca  tno  or  nore  diBilnct  oHenaea,  each  at 
which  IB  separately  Indictable,  see,  note,  ES 
Am.  Dec.  510. 


ForKer  leoaardr,  sranllBc  aew  trial  after 
canvietioB  tor  ataBalaBabter,  does  not  per- 
mit subsequent  conviction  (or  greater 
crime,   see,   note,    13   Am.   Rep.    4Ta. 

Foraier  Jeopardr,  aane  olteaae  caa  BOt  be 
apllt    and    prosecuted    twice,    see,    note,    GS 

plea  of  former 
Jeovardr.  see,  note,   98  Am.  St.  Rep.  89-159. 

iBdletmeat  for  homlelde  where  death  re- 
aalu  after  trUI  far  aaaaalt  and  batlerr, 
■ee.  note,   58   Am.    Dec.   G4S. 

Jcopardr,  appeal  br  atate  after  aeqalttal 
by  Jury,  see,  note,  48  Am.  St.  Rep.  113. 

■lurr  may  dad  apoa  ebarse  of  prcvloaa 
eaartctioB,  see.  post,  section  1158,  and  note. 


St.   . 


>.  899. 


drr    of    eonrt    direetlBc 
rlneat  or  lafarmalloa  bo 

r  prosecution,  see,  post,  ■< 


That 


iTletloi 


«BeBtir   eharced    la    bar    to 

second  Indictment,  see.  note.  58  Am.  1 
E44,  546. 

That  fomrr  ac4Blttal  or  eoartcllaii 
aaaaalt  aBd  battery  daea  aot  bar  aabaeqi 
praaecatloB  far  aaaaalt  to  coniBtlt  a  fell 
see,  note,  3G  Am.  Rep.  839.  345. 

That  itatate  id  viae  bb  appeal  a 
aeaalttal  la  DneoBBtltailoaal,  see,  note 
Am.   Dec.   479. 

Tnlec  la  Jeopardy  for  aame  ofleaae. 
note   64    Am.    St.    Rep.    381. 

What  canatltBtea  Jeapardr,   see,    note 


What  facta  a 


■tala  plea  of  tor 


.    58    . 


636-E49. 

What  la  '^a 
Dec.  EOS -50  8. 

Whether  rerdlct  af  ae^aittal  ean  be   ■ 
aaidc.  see.  note,  JT  Am.  Dec.  471-4S0, 


1.  DlaaMlity  of  Jarar.— When  any  luror 
becomes  mentally  disabled  by  sickness  or 
Intoxication,  it  Is  proper  to  discharge  Jury. 
—People  T.  Rosa,  SB  Cal.  183,  384.  2i  Pac. 
789. 

3.  Fatlnre  ta  arree. — Failure  of  Jury  to 
agree,  and  their  consequent  discharge, 
BVotda  piea  o(  once  In  Jeopardy. — People  v. 
James,   97   Cal.   400,   403,   33  Pac.   317. 

3.  ImpeaehmeBt  o(  reeord.  —  When  de- 
fendant ta  on  second  trial  for  same  orense. 
he  !b  not  entitled  to  Impeach  record  of 
first  trial  by  eilrlnsic  evidence  of  facts 
showing  an  erroneous  eierclae  of  Judicial 
discretion  In  discharging  Jury.  He  Is  bound 
by  Judgment  of  court  as  declared  by  record. 
— People  V.  SmallIng,  94  Cal.  112,  116,  29 
Pac.   421. 

4.  Neeeaalty  anthorlalaa;.— Inability  of 
Jury  to  agree  upon  verdict  Is  one  of  those 
necessities  that  will  authorize  court  to  dis- 
charge Jury,  and  thereby  subject  defendant 
to  second  trial. — People  v.  Cage.  43  Cal.  323, 
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SECOND  FROSBCUTIOH— AS  TO  JBOPARDT. 


IPt.  II. 


azi.   V   Am.  Rap.   tSS;   People  v.  SmalUnr. 
94  Cal,  112,  115.  S»  Pac.  iZl. 

K.  Klirht  t»  ek«U«B«e.— II  Juror  be- 
comes sick  during  trial,  and  Is  discharged 
by  codrt,  trial  must  begin  anew,  and  pris- 
oner la  entitled  not  only  to  challenge  naw 
Juroi  called,  but  other  eleven  over  ag-aln. 
— Ptople  V.  Stewart  64  Cal.  60,  61,  28  Pac. 
112. 

0.  Slekneaa,  death,  or  iBaaaltr  »t  Jaiwr 
— CsnsCBt  of  prlaoaer. — A  para  on.  once 
placed  upon  his  trial  before  competent 
court  and  Jury  cbarKed  with  his  case,  upon 
valid  indictment,  la  in  Jeopardy,  in  sense  of 
constitution,  unless  such  Jury  be  discharged 
t  rendering  verdict  from  legal  necea- 
■  for  cauae  beyond  control  of  court, 
9  death,  alckness,  or  Insanity  of  aome 


luch 


ral 


rolllnt 


le  or  any  other 
,  utile  as  at  his 
verdict  be  set  aside  or  Judgment 
be  reversed.— People  v.  Webb.  38  Cal.  tei. 
4TS;  People  v.  Cage,  4S  Cal.  SIS,  32G.  17 
Am.  Rep.  4S«;  People  v.  Horn,  TO  Cal.  17, 
IS.   11   Pac.   470. 

T.  Wken  >st  aevmlttal — Dlschar);e  of 
Jury  without  verdict,  against  defendant's 
ob]ectioiia,    upon    sole    ground    that    Jury. 

agree  upon  verdict.  Is  not  equivalent  to  an 
acquittal,  and  prisoner  may  be  further 
prosecuted  for  aame  offense. — Ex  parte  Mc- 
Laughlin.'11  Gal.  211,  213,  219.  10  Am.  Rep, 
tT2. 

B^  Wltk  eoaaent  of  defeBdaa*. — Where 
Jury  la  diacharged  with  conaent  of  defend- 
ant without  rendering  a  verdict,  there  Is  so 
Jeopardy  and  no  acquittal. — People  v,  Cur- 
tis.  76  Cal.   B7,   69,   17  Pac.   941. 


»,  Ab  to  "BlatataiT  Jeopardy,"  where 
demurrer  to  Indictment  or  Information  sus- 
tained, and  reaubmission  under  section  1008 
Penal  Code  not  ordered. — Ex  parte  Hayter, 
16  Cat.  App,  US.  116  Pac.  3T0. 

10.  CoBBlltnlloiinl  provfslDaa.— It  Is  pro- 
vided In  both  federal  and  state  constitu- 
tions that  no  person  shall  bo  twice  put  In 
Jeopardy  for  aame  olTense,— U.  S.  Const, 
amdt.  v.  I  Henning's  General  Lawa  {3d  ed,), 
p.  xili.  11  Fed,  State.  Ann.  <2d  ed.),  p.  SS3; 
Const.  Cal.  18TS.  art.  I,  |  13,  l  Hennlng's 
General  Laws  (3d  ed.),  p.  xiiill. 

11.  Csorl  can  not  deprive  party  of  b«e- 
ttl. — After  defendant  haa  been  put  upon 
trial,  court  can  not  deprive  him  of  any 
benefit  to  be  derived  from  Jeopardy  which 
haa  attached  by  refusing  to  allow  case  to 
go  to  Judgment,  even  though  It  Is  aware 
that,  by  reason  of  an  error  of  law  com- 
mitted during  progress  of  trial  or  by  In- 
sufficiency  of   evidence   to   support   charge, 


a  mistrial  necessarily  reeulta. — People  T. 
Ny  Sam  Chung,  84  Cal.  304,  307,  23  Am.  Stl 
Kep.  129.  !9  Pac.  843. 

IS.     HbxIk     of    eoUBoa    law,     that     "no 

man  is  to  be  brought  Into  Jeopardy  of  his 
life  more  than  once  for  same  ofTenae."  Is 
embraced  In  United  States  constitution, 
amendment  V,  and  In  atate  constitution.  In 
folliiwing  language:  "Nor  shall  any  person 
be  subject  for  same  olTenae  to  be  twice  put 
in  Jeofiardy  of  life  or  limb."  Hence,  where 
deCendftnt  baa  been  placed  upon  (rial  upon 
valid   Indictment,  Jury  duty  Impaneled,   and 

authority  to  order  new  trial  at  Instance  of 


Its   1 
trial,  and  b 


once    in    Jeopardy. 

CaL   49T,   SOI,  84 

IS.     JTeopardy 


(    during    progresB    of 

Defendant    has    been 
-People    V.    Terrill,    132 


•  Attackea,  whea — Whea 
parson  Is  once  placed  upon  his  trial 
before  competent  court  and  Jury  upon 
valid  Indictment  or  Information.  "Jeopardy" 
attaches,  to  which  he  can  not  be  again 
subjected,  unless  Jury  be  diacharged  from 
rendering  a  verdict  by  legal  necessity  or 
by  hia  consent,  or  In  case  a  verdict  is  ren- 
dered, unless  it  be  set  aside  at  his  Instance. 
—People  V.  Gordon,  99  Cal.  127.  SSI,  SI 
Pac.   901. 


distr 


t  defer 


— Upon  trial  of  d 

where    witnesses    have 

:amlned,  and  court,  with- 
insent.   and   on   motion    of 


Jury 


that  Indictment  may  be  found  for  higher 
crime,  which  indictment  is  subsequently 
found,  defendant  is  twice  put  In  Jeopardy 
for  some  ofTcnae.  and  entitled  to  his  dis- 
charge, though  he  has  been  tried  on  second 
indictment  and  convicted  thereunder  of 
manslaughter. — People  v.  Hunckeler,  48 
Cal.   JJl,  S34,  1  Am.  Or.   Rep.  607. 

15.  Sane  —  Krr*B«iu  dtrcvtloB  of  Tor- 
dlct.— If  court  erroneously  directs  verdict 
of  acquittal,  it  has  effect  to  prevent  trial 
of   defendant   aa    to   all    mattora    aet   out   In 


Bopardy  tor  offeni 
latlon,  and  error 
everaing    such 


rder 


lot   good   s 
-People 


1   auch  Intor- 


.   Hot 


Pac.  470;  People  v.  Roberts. 
114  Cal.  6T,  69,  46  Pac.  1018;  People  v.  Stoll, 
143  Cal.  689,  691,  7T  Pac.  813;  People  v. 
Hill.  146  Cal.  I4G.  146.  89  Pac.  i*S. 

Id.  Bane — Proseeatloa  tor  marhen  after 
eoavtetloB  o(  aBBaalt. — A  defendant  who 
haa  been  convicted  of  an  assault  can  not. 
under  plea  of  former  conviction  and  once 
in  Jeopardy,  be  prosecuted  for  mayhem 
durinR  same  assault  without  violating  con- 
stitutional provision  which  protects  him 
against  twice  being  convicted  of  same  of- 
fense—a provision  as  Important  and  to  be 
as  sacredly  regarded  as  right  to  trial  by 
Jury,   or  any   other  constitutional   provision 
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JEOPARDY— PLEA  Or  •K>HCE  IN  JEOPARDT." 


Intended  for  protection  ol  life,  liberty,  or 
property  of  cltlien. — People  v.  Defoor,  IDA 
Cal.   150.  IBS.  34  Pac.  filZ. 

IT.  Sane  —  SklcM  Imm  a«eOHd  0TOBMa- 
ttoB. — Where  defendant  baa  once  been 
placed  on  his  trUI,  on  valid  Inrormatlon, 
before  legal  Jury,  and  In  court  ol  compe- 
tent Jurisdiction,  Jeopardy  attaches,  and  la 
shield  forever  protecting  defendant  from 
second  prosecution,  unless  Jury  was  pre- 
vented from  rendering  verdict  from  some 
legal  necefisity. — People  v.  SmaltloK,  Bl  Cal. 
Ill,  IIB,  11  Pac.  421. 

18.  Bame — Trial  aader  good  fadletBent 
wItkDDt  waiver. — If  defendant  has  been 
tried  for  crime  charged,  under  suRlclent 
Indictment,  by  Jury  duly  Impaneled,  formed, 
and  charged  with  case,  and  nothing  has 
been  done  upon  Ms  part  which  amounts  to 
voluntary  waiver  of  his  rlghta,  these  pro- 
ceedings would  be  a  complete  deXense 
against  any  future  Indictment  for  same 
olTense.— Bz  parte  Hartman,   44  Cal.   31,   S6. 

I  a.     Jeepardr    dare    sot    nttaek,    wke>— 

oKeBsc— Defendant  who  la  charged  with 
previous  conviction  of  similar  orfense  Is 
not  twice  put  In  Jeopardy  for  same  olfense. 
—People  V.  Lewis.  M  Cal.  401.  404,  '1  Pac. 
490.  See  People  t.  Stanley,  47  Cal.  113.  116, 
IT  Am.  Rep.  401. 

W,  Same  —  Coavletlon  nkvre  decree  af 
ertnie  was  aot  dctc»lBed^— If  defendant, 
convicted  ot  burglary.  Is  sentenced  without 
degree  ot  crime  flrit  having  been  deter- 
mined, contrary  to  aectlon  1191.  post,  Judg- 
ment will  be  reversed  on  appeal,  and  cause 
be  remanded  for  new  trial.  Defendant  will 
not  be  discharged  on  ground  that  he  haa 
been  twice  put  In  Jeopardy  for  same  olfense. 
—People    V.    Travers,    73    Cal.    S80,    S83,    16 


for  second  offense  under  section  6E7.  ante. 
—People  V.  Stanley,  47  Cal.  III.  116.  17 
Am.  Rep,  401. 

Z4.  Hnne  —  PiiBlahnemt  ta  cItU  case- 
Fact  that  defendant  In  civil  case  may  be 
punished  by  tine  on  criminal  prosecution, 
and  again  made  subject  to  an  Injunction 
and  deprived  of  use  of  his  property,  does 
not  violate  constitutional  provision  that  he 
shall  not  be  put  In  Jeopardy  twice  tor  same 
olfense.      The    civil    suit    authorized    by    act 


Pac,  ; 
31. 


9aae  —  Defrandlng 


defra 


Baker    ef    JotBt 

le    of 


means  of  false  pre- 
tenses does  not  put  one  In  Jeopardy  for 
olTense  of  obtaining  Joint  note  of  such 
maker  and  another  person  by  such  means; 
ana  pendency  of  former  action,  undeter- 
mined, is  no  obstacle  to  Hndlng  and  trial  of 
Indictment  for  latter  offense. — People  v. 
CummlngB,    113    Cal,    169,    372,    !T3.    BE    Pac. 


laBie — FIlEht 


trial.      His    • 


:ase,  prisoner  fled,  and  Jury 
d  without  rendering  verdict, 
ardy  attached  to  him  on  such 


Jun< 


n  is 


nlnal    i 


md    In 

nishment,  within  meanInK 
— People  ez  rel.  Duenahig 
IGg,   181,   El  Am.   St.   Rep. 


as.    sbb 


murder  while  under  sentence  ot  life  Im- 
prisonment tor  another  offense, — People  v. 
Majors,  EE  Cal.  1S8,  139.  147,  E2  Am.  Rep. 
2»6.  E  Am.  Cr.  Rep.  486.  3  Pac.  E97;  Bx 
parte  Clark,  85  Cal,  103,  305,   14  Pac.  718. 

2«,  8aHe— VatlBBfw  ketwecB  wroof  BBd 
iBdtctMent, — If  variance  between  proof  and 
Indictment  is  of  such  character  that  con- 
I  legally  Impossible,  party  charged 


t   In  Jeq 


I  thin 


inlng  of  c 


and    acquittal    under 

cumstances    can    not    be    pleaded    in    bai 

his    second    Indictment.      It    would    be    ( 

put  in  Jeopardy  by  Indictment  under  wl 
be  could  not  be  convicted,  and  It  is 
vloUBly     immaterial     whether     inability 


Indict 


r  from  i 
t  Itself. — People  v 


331,  335. 

XT.  aaae— Wkcre  «a«rt  kM  no  lariadlc- 
tioB^If  plea  of  guilty  of  petty  larceny  Is 
received  by  court  having  no  jurisdiction. 
defendant  has  not  been  In  Jeopardy,  bo  far 
as  proceedings  based  upon  that  plea  are 
concerned,  and  there  is  nothing  to  preclude 
court  from  rendering  proper  Judgment  on 
verdict  ot  guilty  ot  grand  larceny.— People 
v.  Woods,   81   Cal, '441.   441,   13  Pac.  1119. 


28.     Sane  — Wkere    tbeM 

■■tDnaatlOB.— If    Informatlol 

defendant  la  placed 

there  Is  no  Jeopardy 

118  Cal,   23,  16,  SO   Pac.  IG. 

III. 


valid 


M.     DefeBdaBt    la   eatltled    t«   knve   pleBa 

wrned  OB. — It  defendant  pleads  not  guilty, 
and  also  "once  In  Jeopardy"  for  same  of- 
fense, he  Is  entitled  to  have  both  these 
pleas  passed  upon  by  Jury,  before  Judg- 
ment can  properly  be  pronounced. — People 
V.  Tucker,  115  Cal.  33T.  338,   47   Pac.   111. 

30.  Detenae  of  toraier  BdJndleBllou  — 
DocB  Bo4  go  t«.  jDrlsdlelloB  of  eoart. — Mulr 
v.  Superior  Court.  53  Cal.  361:  White  v. 
Superior  Court,  110  Cal,  60,  66,  43  Pnc.  48u. 
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PLEA  OF  •K>NCE  IS  JTBOPARDVL^DBNTITY  OP  OPPBN8H. 


31.     Dstr  of  ronrt  to  sabnitt  liMBr  Talacd. 

— It  Is  court'a  duty  to  submit  tasue  raised 
by  plea  ol  former  jeopardy  to  Jury,  as  eTl- 
dence  may  warrant,  In  addition  to  Koneral 
flndlnK  of  ptea  of  not  guilty. — People  r. 
HamberK,   SI   Cal.  ttS,   4T3,  21  Pac.  298. 


32.     ErIdFBCf— CobtH 


of  bat 


Icted  of  battery,  charge  for  which 


Is  based  upon  i 
V.  HcDanlels.  137  Cal.  II 
St.  Rep.  81,  a  L.  R.  A. 
-  Evidence 


78.   69  Pac. 
>f    plea    of 


loot. 


33.     Same 

of     proceeditiKB     at     prci^edlnE  trial     would 

not     have    eBlabllHhed     former  Jeopardy     of 

defendant.— People  v.  Baia,  ii  Cal.  S90. 


34. 


SB.     Same— Plea 


vldence    Insuflicfe 

irmer     acquittal. — People 

al.  630.  6S1. 


116  Cal.  S81 


.■BiaHpnt  to  eatabllHh  plea  < 
■opardy."— People  V.  Wlckhar 
3B6,  48  Pac.  3Z9. 


r. — Court     has     dtHcretlon 

to     rco 

o   allow  evidence   to  be   In 

roducei 

t    of    plea    of    "once    in    ] 

V.  Roas.   65  CaL   104,  lOB, 

S  Pac. 

38.     Same — Trae    test   v(   plea    el    farmer 

aiHialttal.— A  true  test  to  determine  auUI- 
clency  or  Insulllclency  of  plea  of  former  ac- 
quittal BB  bar  to  pendint;  prosecution  Is 
this:  Would  same  evidence  be  necessary  to 
secure  conviction  In  pcndrne  as  In  former 
proaecutlon?  If  It  would  be.  then  plea  of 
former  acquittal  would  be  complete  bar  to 
pending  proaefutlon;  otherwise  plea  would 
not  be  suRlclent. — State  v,  Roscnbaum.  23 
Ind.  App.  236,  237,  77  Am.  St.  Rep.   432.  433. 


G5  N,  B.  ] 


—    Wkat    la    Bat   admlaslMe.— 

ent  of  trial,  and  discharge  of 
ount  of  sickness  of  one  of  the 
lOut  defendant's  consent,  does 
te  jeopardy,  or  acquittal  of  de- 
:rlme  for  which  be  Is  on  trial; 
f  of  that  proceeding  la  not  ad- 


.  Fauat.  m  CaL 

See  discusaion  and  full  collection  of  cases 
tn  note  98  Am.  St.  Rep.   89-1E9. 

41.  laaae  railed  by  vlea  of  former  Jeop- 
■rdr — Maai   be  ■nbmltted   I*   Jvry  by  caart, 

that  It  may  be  specially  passed  on  by  them. 
— People  V.  Hamberg,  84  Cal.  488,  473.  14 
Pac,   293. 

42.  Na  Jadsmrat  of  eaarletloa  withaat 
verdirl  oa  eaeh  Wiea.— If  there  be  plea  of 
"not  guilty."  and  also  plea  of  former  con- 
viction or  acquittal,  defendant  la  entitled 
to  verdict  on  each  plea,  and  until  tbere  Is 
such  verdict  there  can  be  no  Judgment  of 
conviction.— People  v.  Kinsey.  51  Cal.  278. 
279;  People   v.   HetblnK.   E9   Cat.   587:  People 

Fuqua,  61  Cal.  377,  375;  People  v.  Tucker. 


i  Cal. 


S3S,    . 


Pac.    . 


le  —  a»ad    lafarauitlan    may     be 
■reoad  rroaecntlon. — An  Informa- 

[rand    larceny    which    aufflciently 
nse  will  prevent  any  embarrass- 

-ent  of  second  prosecution.— Peo- 
ns, Itl  Cal.  629,  Gil,  63  Pac.  1096. 


Itfedrawal  or 

of  former 


43.  JTv  prcBamptloB  aa 
iTalver  ol  plea.— If  defendan 
3lea  of  not  guilty,  and  also  pli 
conviction  or  acquittal  and  record  does  not 
IlBClDse  that  defendant  withdrew  or  waived 
tither  plea.  It  will  not  be  presumed  that  be 
lid  Bc— People   v.   Puqua  61  Cal.  37T. 

44.  "Oaee  la  Jeapardr,"  arises  bow — A^ 
iral — Decree  of  rrtme. — "Once  In  jeopardy" 

only  after  Issue  has  been  made  by- 


r.    Varnum,    53 


plea  of  ■ 
urged  for  first  1 
ment  where  vei 
-People 


1   jeo 


,   Lee   Tui 


It  c 


■   Choi 


379,    3S6,   38T,    29    Pa' 
40.     Same — PeraoaBl     prlvllese. — Q  USB  (ion 

of  once  In  Jeopardy  Is  personal  privilege. 
and  will  not  be  passed  .  upon,  unless  It 
arises  and  Is  presented  to  court  lor  consid- 
eration.—People  v,  Stoll.  143  Cal,  889,  896. 
77   Pac.  B18. 

4B.     Same   —   Plea   of,   how   raised.— Fact 

before  same  Judge  as  second  trial  In  no 
way  excuses  nocesalty  of  plea  of  once  in 
Jeopardy.  "Once  In  Jeopardy"  must  be 
raised  by  special  plea,  and  when  s 


of    fac 


I    Jurj 


pie 


—Plea  o 


i  lOlT  and  note. 

be  Kood,  DiMSt  be 
f  once  in  jeopardy, 
to  be  good,  must  be  for  offense  charged  In 
Information.— People  v.  Devlin.  143  Cal.  128. 
129,  Te  Pac.  900. 

48.  Same  —  Flea  of.  when  eaa  BOt  be 
Interpoard  on  new  trial. — Flea  of  once  In 
jeopardy  can  not  be  Interposed  on  new  trial 
ordered  by  appellate  court  upon  reversal 
for  InsudlciencF  of  evidence  to  Justify  con- 


■niasible  to  support  plea  of  once  In  Jeopardy 
r    former    acquittal.     In     Bubaequent    trial 

victlon. — People  v.  Hardlsson,  81  Cal.  878, 
380. 

Balnst    him    for    same    offense.- People    v, 
Ross.  S5  Cal.  383.  24  Pac.  TS9. 
41).     Ideatlty   of   elTeBse   lavelved  In    plea 

Itlmately  In  parol  proof,  even  when  Indlcl- 

ttoa  for  new  trial.— Defendant  charged  with 
and  found  guilty  o(  assault  with  Intent  to 
commit  murder,  and  found  guilty  of  aB- 
aault  with  deadly  weapon,  can  not  for  flrst 
time    raise    question    of    once    In   Jeopardy 
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PLBA  OF  POBMEa  COKVlCnON— DISTINCTIOIfS. 


upon   his  motion   tor  new   trial. - 

Bennett,  114  Cal.  G<,  ST.  IS  Pac.  I 

BO.     Plea    of   foner   aeqalltml 


— De- 


:  stiould  be  allowed  to  enter  pleas 
of  former  acquittal  and  once  In  Jeopardy, 
upon  request,  even  afler  discharge  of  Juror 
and  calling  of  new  Juror,  who  is  sworn. 
and  before  trial  has  commenced, — raople 
v.  Stewart  64  Cal.  SO.  SI,  38  Pac,  IIJ. 
91.     S 


ate  to  «ave  defendant  from  convid 
puntshment. — Rebstock  v.  Superloi 
148  Cal.  308,  JIS,  80  Pac.  BE. 

03.  9bh«— No  fnHBdiillon  for  ■■terr«al- 
(laB  of. — Where  defendant  has  been  con- 
victed,   and    on    appeal    the    Judgment    and 

reversed  and  his  demurrer  to  Information 
suHtalned,  there  ts  no  foundation  on  second 
trial  for  him  to  Interpose  plea  of  former 
acquittal  and  "once  in  Jeopardy." — People 
V.  Lee  Look,  Its  Cal.  318,  217,  220,  78  Pac 
1028. 


.   Devlin.    143   Cal.    128,   130, 


BT.     Same — Can  aet  be  aaiitBlaFdi  xhea. — 

Pleas  of  former  conviction  and  "once  In 
Jeopardy"  can  not  be  sustained  where  It 
appears  that  defendant  had  not  been 
charged  with  commlBsIon  of  any  crime  upon 
information  filed  asalnsl  him,  though  he 
was  convicted  thereunder. — People  v.  Clark, 
ST  Cal.   »9,   100,  T  Pac.   ITS. 

BR.  Same  —  Deprlvatlsn  ol  rickt  to, — 
Reversal  of  Judgment  of  conviction,  at  de- 
fendant's instance,  on  appeal  lakes  from 
bim  right  of  setting  up  former  trial  and 
conviction  in  bar  to  another  trial  as  effec- 
tually as  if  he  had  secured  same  end  by 
motion  for  new  trial. — People  v.  Olwell.  28 
Cal.  466,  46B;  People  T.  Carty,  TT  Cal.  218, 
21G,    19    Pac.    400. 

-Plea    Bad    verdlet 


at   sBlItr. — On    1 


of  law  as  to  < 

iffect 

ot 

dismissal   of  fatally 

struct   Jury    to 

And 

foi 

■    people.— Pe'ipl 

.\mmprman,  11 

8  Cal. 

23, 

28,  SO  Pac.  16. 

04.     SBBie— S 

eeaad 

'oaeeatlDB    for    libel. 

—If  there  Is  o 

jaei 

:utlon  for  libel 

talned  In  an  ai 

rtlcle 

published  by  dcten. 

Hon  for  libel  c 

led 

In  same  article. 

published   In   si 

ame   li 

nrst.    publiratii 

same    at-1,    altl 

lOUgh 

orda     allesed     to 

.     be 

defamatory  an 

»  not 

Bar 

ne   in  both  infor 

ma- 

In 


:utior 


for 


pame  olTense,  err  in  refusing  to  allow  de- 
fendant (o  plead  former  Jeopardy  and  for- 
mer acquittal.— People  v,  Curtis,  78  Cal. 
E7,   69,   17   Pac.  041. 

BO.  Plea  •!  fonaer  eoadelloa  aad  '^ae« 
la  leopardr"  —  BDTfrtarr  —  Petty  lareeay, — 
Larceny  Is  not  necessarily  Included  In  bur- 
(rlary.       Offense     of     burRlary     Is     complete 


Her 


vlth 


>urg!ary 
Ith  bur- 


guilty, 
guilty  Is 


r—Jj>tm 

neat    a 

ot    esaenttal 

-y    that 

Judgment   si 

•  guilty 

<e   plea  of  fc 

good.— 

-People 

V.     Qoldateli 

fate  trial  of.— Plea  of  former  conviction  Is 
n  no  way  dependent  upon  or  Interwoven 
with  that  of  "not  gultly."  but  Is  separate 
ind  apart  therefrom:  and  there  Is  nothing 
n  the  nature  ot  things  precluding  Idea  of 
rylng  It  separately.     If  defendant  has  ver- 


llons.      The  second  pros* 

offense   as    llrst,    and    defendant    may    plead  for    any 

once    in    Jeopardy    and    former    acquittal. —  Smith, 

People     T.     Stephens,     TO     Cal.     428,     430,     4  „      , 

L.  R.  A.  846,  21  Pac.  8S«.  "*^ 

BX.     Kaait — IVhea    aol    error    to    rrfaac. —  convict 

Where  Jury   Is  discharged,   with   consent  of  „„,.,  „, 
defendant,  without  renderli 


ntitled  to.  Fac 
ried  first,  no  mt 
Ion  ot  guilt  is 
lude  defendant 


that  special  plea 


21  Cal.  S55,  369,  ES  Pac 
Jteeoad   i 


-It  Judgment  of 
rersed  on  detend- 
I  tor  further  pro- 
Ismlssed.    former 


infnrmatio 
tried  twii 
Schmidt,    e 


ne    homic 
been  set  aside  at  insta 

nd  substance  to  sustain 
t  be  legally  said  that 
■ready  tried  and  convl 
Ion    valid    and    sufflcle 

ibaequently    ( 


tot 


therefore    not    beei 
260,    283,   281.    30    Pac.   814 
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ItHT  PRIOR  CONVICTION  ( 

Se«  People  T.  Wlckham,  IK  Cat.  3S4,  3S6.  4i 
Poc.  ItS;  People  v.  Tucker,  IIT  Cal.  119,  231, 
4»  Pac.  134. 

•3.  SaHc— Trial  ter  maBelanskter  tksnch 
ae«sina«  of  aarier.— Where  one  Ib  In- 
dicted for  murder,  and  Is  convicted  of  man- 
ilauKbter,  bat  the  verdict  is  set  aside  on 
his  motion,  and  he  is  subjected  to  second 
trial  for  murder  upon  same  or  a  different 
Indictment,  be  can  plead  former  conviction 
as  acQUlttal  of  hlK^ier  offense,  but  he  may 
be  asalD  tried  under  same  Indictment  and 
convicted  for  manslauBhter.— People  v.  Oil- 
more.  4  C«l.  tTG.  JSO.  SO  Am.  Dec  «iO.  Sea 
People  V.  Keefer.  tE  Cal.  232,  22E,  5  Am. 
Cr.  Rep.  (,  1  Pac  818;  People  v.  McFarlane. 
ISg  Cat.  4S1.  4SG,  61  I..  R.  A.  ZtS.  71  Pac. 
5SS:  Huntington  v.  Superior  Court,  E  Cal. 
App.  MS.  >0  Pac.  141,  111. 

S4.  Wbere  defendant  is  charged  with 
murder,  and  convicted  of  manslaUKhter.  un- 
der erroneous  Instruction  that  he  may  be 
found  Ruilty  of  manslaughter,  and  thereby 
acquitted  of  murder,  and  conviction  re- 
versed on  appeal,  he  can  only  be  tried  for 
manslaughter  on  second  trial. — Huntington 
V.  Superior  Court,  6  Cal.  App.  ISS,  $0  Pac 
141.  141. 

W.  Rtckt  -mt  deteadaat  ekarged  wltk 
prior  eoavtetiOB, — It  defendant  charged  witti 
crime  la  also  charged  with  previous  con- 
viction of  another  offense,  which  Is  made 
part  of  aggregate  offense  for  which  he  Is 
being  tried,  accused  has  right  to  plead  to 
accusation  and  be  tried  thereon  as  In  other 
cases.     He  Is   not  being   irled   for   separ 


of    for 


IB 


part  of  offense  on  which  he  Is  being  tried. 
—People  V.  Coleman,  14E  Cal.  Mi,  Hi,  79 
Pac.   iSt. 


IV.  WHAT  IS  AND  WHAT  IS  NOT  A  BAR. 

•7,  What  In  a  bar — Arqalttal  or  coai-le- 
IloB  at  oireasc  nrreiuinrll]'  loelBded. — Wher- 
ever statute  pcrmltii  conviction  of  any  lower 
uRenae  neiessarily  Included  In  a  higher  one 
with  which  defendant  1b  charged,  conviction 
or  acquI'Ltal  of  such  higher  offense  Is  bar 
to  such  subsequent  prosecution  for  any 
tower  offense  necesHarlly  Included  In  It, 
and,  e  converse,  conviction  for  any  lower 
offense  nereasarlly  Included  In  the  higher 
Is  bar  to  Bubsequent  prosecution  for  such 
higher  offense.— People  v.  McDanlels,  IIT 
Cal.  192.  193.  9  Am.  St.  Rep.  81,  CB  L.  R.  A. 
5T8,  e»  Pac.  1006. 

K.  Sane  —  Balterr  —  Aaaaalt  witk  ■ 
deadly  weat>OB. — Greater  Includes  less,  but 
less  does  not  Include  greater.  Battery  In- 
cludes assault,  but  assault  does  not  Include 
battery:  nor  Is  the  latter  Included  within 
or  an  Ingredient  of  the  offense  of  assault 
with  deadly  weapon  with  felonious  Intent. 
—People  v.  Helbing,   II  Cat.   620,   S2S. 


IPt.II. 


•(  fBraUklac  ll«Bon 
t*  tna  iBdlaaa  charges  defendant  with  but 
single  act.  Just  as  when,  by  single  act. 
larceny  is  perpetrated  of  two  or  more  coins 
or  other  chattels. — People  T.  Faust  11*  Cal. 
171,  ITS.  45  Pac.  I«l. 

70.  Sanie — I— aiaterial  variaBec.— If  vari- 
ance between  Indictment  and  proof  Is  im- 
material, It  should  be  disregarded;  but  It 
defendant  be  in  tact  acquitted  on  ground 
of  immaterial  variance,  he  can  not  be  again 


pros 


ted    for 


or  Jury  in  regarding  as  material  va- 
riance between  allegations  and  proof  will 
not  render  the  acquittal  less  valuable  and 
conclusive  as  bar  to  subsequent  prosecu- 
tion.—People  V.  Hughes,  41  Cal.  2)4,   tlG. 

Tl.  SBBie — MladeBeaaoP  Bad  teloaT- — It 
defendant  is  convicted  of  misdemeanor  in 
stealing  hat  of  the  value  of  four  dollars. 
and  he  Is  subsequently  prosecuted  for  fel- 
ony In  stealing  hat  from  shop,  first  con- 
viction is  bar  to  second  prosecution,  petty 
larceny  being  necessarily  included  In  sec- 
ond offense  charged. — People  v.  Ny  Bam 
Chung.  S4  Cal.  104,  108.  18  Am.  St  Rep. 
119,  83  Pac.  G41. 

TX  Same  —  Harder  and  naBslaaghtcr. — 
An  Indictment  for  murder  is,  by  operation 
of  law.  also  Indictment  tor  manslaughter, 
and  every  less  offense  that  may  be  In- 
cluded under  the  charge  of  murder,  just 
as  much  as  though  defendant  were  charged 

Gilmore.   4  Cal.  176.  380,   tO  Am.  Dec.  SIO. 
T3.     Same— Oae   charged  ivltk   barglary — 

not  included  in  crime  of  burglary,  and  de- 
fendant accused  of  burglary  can  not  be 
convicted  of  attempt  to  commit  larceny.— 
People  V.  Curtis,  T6  Cal.  ET,  GS,  IT  Pac.  911 

T4.  Saaie — Oae  oSeaae  lac  laded  la  bb- 
other.— Where  one  offense  Is  necessary  ele- 
ment in  and  constitutes  an  esacntial  part 
ot  another  offense,  and  both  are  In  fact  but 
one  transaction,  conviction  or  acquittal  ot 
one  is  bar  to  the  prosecution  of  the  other. 
— People  V.  Stephens,  79  Cal.  428.  431,  4 
L.  R.  A.  816,  fl  Pac.  856;  People  V.  Detoo^, 
100  Cal.  lEO.  156.  31  Pac.  842. 

TB.  Saae— Proaecalloa  tor  »art  at  alagle 
crime  bars  any  further  prosecution  based 
upon  whole  or  part  ot  same  crime. — Stale 
V.  Rosenbaum,  23  Ind.  App.  236,  237,  77 
Am.  St.  Rep.  Ill,  133,  5G  N.   E.  110. 

See,  also,  authorities  collected  in  note  68 
Am.   Dec.   539. 

78.  Baae— PrvaeeatiDB  tor  pcttr  lancay 
bara  ekarga  af  graad  lareeay. — Where  de- 
fendant la  charged  with  offense  of  petty 
larceny.  In  stealing  a  gold  bracelet  of  value 
Ot  twenty-seven  dollars,  and  trial  is  had. 
and  evidence  concluded,  end,  upon  sug- 
gestion of  district  attorney,  defendant  Is 
thereafter  placed  upon  trial  on  charge  ot 
grand  larceny,  nnder  Information  alleging 
same  tacts,  defendant  is.  upon  plea  of  once 
In  Jeopardy,  entitled  to  his  discharge,  as 
crime   ot   petty   larceny   Is   Included   within 
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crime  of  araad  larcen;, — People  t.  Ny  Sam 
ChunK.  H  C«L  104.  )0T,  S8  Am.  St.  Rep.  liS, 
IS   Pac.  141. 

TT,  Where  defendant  waa  charged  by 
complaint  tiefora  maKletrate  with  grand 
larceny,  and  magistrate.  (In ding  th«  evi- 
dence Ineufflcfent.  entered  an  order  tor  trial 
on  charge  of  petty  larceny  on  aame  com- 
plaint, which  charge  of  potty  larceny  was 
dIamlSBed  on  motion  of  proaecutlnK  attor- 
ney after  defendant  had  been  indicted  by 
grand  Jury  for  aame  grand  larceny  a« 
charged  In  complaint,  such  order  directing 
trial  on  charge  of  petty  larceny  Is  void, 
and  BubsequeRt  dlsmlBaal  did  not  bar  prose- 
cution upon  Indictment. — People  v.  Swain, 
t  Cal.  App.  4J1,  »0  Pae.  7S0,  728, 

T8.  Saae  —  R«eelvlaK  atalrB  Koodn  of 
dllTcTcni  v«TSDBa.— Where  defendant  had 
been  acquitted  on  charge  of  receiving 
stolen  goods  of  one  person,  such  acquittal 
would  be  bar  to  prosecution  for  receiving 
stolen  goods  of  another  person.  If  all  such 
goods  wer«  received  at  same  time,  as  that 
would  constitute  but  one  offense.— People 
V.  WlUard.  n  Cal.  4S£,  488,  38  Pac.  ESS. 


!  NOT  A  BAR— INSTANCE  OFPBNSBS. 


7S.     Sane — Sane 

■hooting  results  In  death 
an  acquittal  or  conviction 
would  be  good  defense  on 
alleged    murder    of    other, 


■■Ulni 


can  not  be  subdivided  and  made  basis  of 
two  prosecutions,— Qunter  v.  State.  Ill  Ala.  ' 
IJ.   25,   GS  Am.   Bt.  Rep.   IT,   IS,  20  So.   E32. 

80.  9aaie — Two  dlatlnet  telonlra  aHiilBr 
traM  aaMc  act. — Defendant  can  not  be  law- 
fully punished  for  two  distinct  felonies 
occurring    out    of    same    Identlial    act.    and 

Is  necessary  Ingredient  of  other. 
.    State,    111    Ala.    23,    2G,    Be    Am. 
St.  Rep.  IT,  18,  10  So.  SS2. 

81.  SaHe  —  VIelattoa  of  H«iiar  lana. — 
Proprietor  of  place  where   liquors  are  sold, 

time  to  be  In  room  during  prohibited  hours. 
can  not  be  prosecuted  for  separate  offense 
as  to  each  of  said  persons.  It  Is  single 
offense,  which  can  not  be  split  up  and  pros- 
ecuted In  parts. — State  v,  Rosenbaum.  23 
)nd.  App.  I3«,  iST.  TT  Am.  St.  Rep.  432.  423. 
SG  N.   E.   110. 

ra.  What  la  ■•(  a  bah-Ae«Blttal  of  rape 
— -laeeat. — Verdict  and  Judgment  of  ac- 
quittal In  prosecution  for  rape  Is  no  bar 
to  prosecution  for  Incest  with  same  party, 
where  testimony  show 


The 


of  proof.     Same  p 


differ 


might  be   lnn( 


while    in 


tlon     he     might     I 
ewart  v.  State.  IS 

Am.  St.  Rep.  3E,  IS  B.  W.  1081. 
MS.     Sane — Aaaaalt  witk  dradly  weapaa— 
rtraiFt   ta   eoainlt   ntbberr. — A   convict  lot 

an   assault   with   deadly   weapon,   undei 
L    Information   charging   an   assault   wit) 


prosecution 

be  ry  .—Peo 
Am.  St.  Ri 


pie    ' 


.   22G, 


I  attempt  to 
Bentley,  TT  ( 
18  Pac.  T99. 


ete. — BaItcrr_Upon  trial  of  assault  with 
deadly  weapon  with  felonious  Intent,  de- 
fendant could  not  equally  bo  convicted  of 
battery;    and    such    a    conviction,    especially 


aside 


lotlot 


of    defendant 


himself,  would  constitute  no  bar  to  second 
trial  upon  same  indictment  or  Information. 
—People  V.  Helblng.   81   Cal.   820,   fi22. 

SS.  Sane  —  Coavlclloa  for  asaaalt  aBd 
battery  —  JManalaaKhtpr. — Where  defendant 
was  convicted  of  simple  assault  and  battery, 
and  Injured  party  afterwards  died  of  his 
wounds,  assailant  may  subaequently  be 
prcst-cuted  for  manslaughter. — State  v. 
Llttlefleld,  TO  Me.   4G2.  35  Am.   Rep.  325. 

80.  9aMe  —  Canvlellnn  nltliDBt  Jarlsdle- 
tl«B.— Where  court  has  no  Jurisdiction  to 
try  defendant  for  an  offense,  its  Judgment 
of  conviction  Is  void,  and  auch  Judgment  Is 
not  a  bar  to  a  subsequent  prosecution  tor 
same  offense. — People  v.  Ham  berg,  84  Cal. 
483,  4T2,  24  Pac.  233. 

ST.  Saaae — DIenlaasI  at  cbarge  by  graad 
Jary  and  eoart — When  the  grand  Jury  has 
dismissed    the    charge    against    the    defend- 


that        haa  dlsn 


)sed  a 


;   Clarke,   54   Cal 


ther  prosecution  for  aame 
amounts  to  felofiy. — People  v 
643.  648. 

W.  Sawe  —  DtanlBMl  >> 
against  defendant  constltut 
further  prosecution  against 
offense. — Patteraon  v.  Con  la  r 
4BE.  GS  Pac.  lOG. 


122   Cal.   452, 


— If   defendant 
move  for  new 


allare  to  mave  for  new  trial. 

In  convicted,  his  failure  to 
:rlnl  in  court  below  does  not 
pon  reversal  of  Judgment  of 
I.— People    V.    Barrlc,    49   CaL 

Cr.  Rep.  178. 


BI.  flane — Kra 
■iaa.— If  former  < 
fraud,  connlvatici 


Daniels.    127  Cal. 
81,  GO  L.  R. 
•2.     Sane 
Itra«FCBIiaB 
attorney 


578,   I 


vaent    of    dlauiaaal    at 

r  on  motion  of  diatrlct 
ar  second  prosecution 
aae  of  felony,  even  naumlng  that  there 
but  one  offense,  or  that  one  offense 
Included  In  other—People  v,  Kerrick. 
Cal.  48,   48,   77   Pac.   711, 
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valid  Indictment  for  si 
rely  upon  former  conv 
pie  V.  Terrlll.  13t  Cat. 


1  papers  i 


Jury,  and  subsequently  county  cnurt  made 
an  order  dlscharBlnK  defendant  From  cus- 
tody, such  order  was  not  bar  to  another 
prosecution  o(  defendant  for  same  oftense, 
—Ei  parte  Cahlll.   SS  Cal.   US.   *»*. 

t  airidc  IndlctHeat 


.  Breen,  ISO 


or  iBlsi-BUllon  Is  no  bar  t 
lion  tor  same  offense. — People 
Cal.  72,  74,  6S  Pac.   408, 

See,  also,  post,   1  9»»  and  note. 

M.  Sane  —  PrevlBaB  arml  an  ■•■■» 
cbaivr,  ■■€  dUchaTKc. — Fact  that  defend- 
ant had  been  previously  arrested  on  same 
charge,  examined  before  mag'tstrate.  and 
dlscharsed.  Is  not  bar  to  second  arrest  and 
examination. — Ex  parte  Fenton,  77  Cal.  18S, 
1B4,  19  Pac.   267. 

ST.  Sane  —  Separate  aad  dlatlnet  acta 
ciMely  conaected  aa  t«  time, — Putting  In 
Jeopardy  for  one  act,  or  conviction   for  one 


1   point  of       ney    I 
defendant       defer 


Intimldat 

pie  V.  Bentley.  77  Cal,  7,  l 
ISG.  18  Pac.  799. 


icqulttal  0 
or  other,  a 
ts   and  kill 


20  S< 

).  Bep.   632, 

M. 

Sane — Tno  nnrdei 

■et  at 

murders 

ar 

e    both 

and  by  i 

tie  act. 

ed,  each 

which 

may 

be   separali 

;ly   proset 

:uled,   an 

d   < 

■onvlc- 

tlon 

1  In  one  will  not  h 

V.  Major 

B,    ■ 

es  Cal. 

i:s, 

H6.    62   Am 

.    Rep.    29 

B.    S    Am. 

Ci 

-.    Rep. 

4Se,  3   Pac.   537. 

IM.  Sane — Vcrdlet  act  aride  ■>  defcaC- 
aaf  B  nottsa. — If  verdict  of  guilty  of  lower 
offense  Included  in  higher  described  Id  In- 
dictment is  set  aside  on  defendant's  motion, 
he  may  be  retried  on  both  olfenses. — State 


101.  AeqalHal.  *>kat  la— CobvIc<I*b  far 
nanalanKhter  .is    a>    acquittal    for   narder. 

and  any  law  that  would  compel  party  to  b« 

offense,  would  put  him  in  Jeopardy.  In  vio- 
lation of  constitution. — ^Feople  v.  Qllmore. 
*  Cal.   J76,  378.  60  Am.   Dec,   620. 

103.  Sane—CoBTletlaa  of  lawcr  oReBae— 
GvBeral  verdict. — ^Conviction  for  man- 
Blaughter  Is  an  acquittal  of  charg-e  of  mur- 
der,    and    verdict,     though     general     In     Its 

an  acquittal  of  every  higher  oftenao  charged 
In  Indictment  than  particular  one  of  which 
prisoner  Is  found  guilty, — People  v.  <Jit- 
more.  4  Cal.  878.  80  Am.  Dec.  620. 

103.  Sane  _  DlaeharKc  of  jBrr  wttkamt 
verdlel,  unless  by  consent  of  defendant,   or 

sity,  la  equivalent  to  acquittal. — People  V. 
Cage,   48  Cal.  SIS,  328,  19  Am.  Rep.   436. 

104.  Sane— DlBPkarged  to  b»  a  nltnesa 
for  peaple. — In   case   of  Joint  Indictment   of 

indictment,  on  application  by  dist 


r    disc 


!    de- 


.  bound  to  discharge  pa 
from  Indictment,  that  he  may  thereafter 
be  a  witness  for  people,  and  such  discharge 
would  be  the  acquittal  In  legal  eflsct,  and 
bar  to  another  prosecution. — People  ▼. 
Bruno.  24  Cal,  41,  47. 

106.  SaM( — Of  hlsher  oftrBae  ekarscd. — 
Where  defendant  was  Indicted  for  assault 
with  deadly  weapon,  with  Intent  to  Inflict 
bodily  Injury,  and  Is  convicted  of  simple  as- 
sault only,  he  is  acquitted  of  higher  o 


led  for 


Led   of  lowi 

braced  In  Indictment,  and  it  Judgment  wera 
reversed,  he  could  only  be  tried  for  that 
offense. — People  v.  Apgar,  35  Cal.  389.  S91. 
See  People  v.  Keefer.  66  Cal.  232.  23E.  6 
Am.  Cr.  Rep.  6,  3  Pac.  818, 

IOC  Sane — Verdict  of  EBllty  ml  l«**cr 
olIeBBe  —  New  trial. — When  defendant  has 
been  found  guilty  of  offense  of  lower  grade 
than  highest  charge  In  Indictment,  and  new 
trial  Is  granted  on  his  motion,  verdict  oper- 
ates as  an  acquittal  of  higher  offense,  and 
stands  aa  such,  notwithstanding  new  trlsL 
—State  V.  Kessler,  15  Utah  143,  147.  82  Am. 
St  Rep,  911.  918.  49  Pac.  293. 

lOT.  Sane  —  Void  verdict — I*leB  aad  ■• 
wBlver. — Where  defendant  Is  on  trial  for 
offense  charged,  and  void  verdict  Is  ren- 
dered for  finding  defendant  guilty  of  an- 
other crime,  such  verdict  constitutes  no 
legal  reason  for  discharge  of  Jury  wlthouti 
defendant's  consent;  and  where  defendant 
has  not  waived  Jeopardy  which  has  attached 
to  him  by  consenting  to  diathargs  of  Jury 
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DEFENDANT— WITKBSS  AGAINST  SELF. 


without  verdict  entered  upon  liilnutea 
court,  he  IB  enlltled,  upon  second  trial, 
an  acqu[ttai  upon  hla  plea  of  "once 
feopardy"  and  former  acquittal. — People 
Arnett,  129  Cal.  301.  307.  308.  SI  Pac.  930. 
IDS.      Whi 


Charge  defendant  with  any  offenBe,  It  la 
not  necessary  that  evidence  should  be  HUfll- 
clent  to  convict.  If  there  Is  any  evidence 
tending  to  establish  to  certainty  that  de- 
fendant has  committed  particular  crime 
charged,  mistrial  does  not  operate  as  an 
acquittal  or  as  bar  to  further  proceedings. 
—People  V.  Bpplnger,  109  Cal.  291,  296,  tl 
Pac.   1037. 

See.  also,  par.  109,  this  nota. 

109.  Same — HletrUI  «f  detendaat  a>der 
deteellve  lafeTmatloii  does  not  operate  as 
an  acquittal,  or  as  bar  to  further  proceed- 
ings under  subsequent  Indictment  for  same 
offense. — People  v.  Bpplnser.  109  Cal.  394, 
29T.   41  Pac.   1037. 


110.     Sane — Of   (•(Tcnee   of   vrhiek   detead- 

ant  ■■  fouBd  BOlltr- — Where  defendant 
charged  with  crime  of  murder  was  found 
guilty  of  manslaughter  and  was  granted 
new  trial,  he  slIU  stood  charged  with  mur- 
der, and  could  avail  himself  of  former  ac- 
quittal of  crime  only  by  plea,  and  proof 
BupportinB  it,  that  ha  had  been  convicted 
of  offense  of  manslaug-hter,  by  Virtue  of 
which  law  acquitted  him  of  higher  offense. 


.    thlB    by    I 


him 


of 


of  which  he  had  been  found  guilty. 

Tictlon  for  murder,  under  such  circum- 
stances, would  be  In  direct  violation  of  this 
section.— -People  v.  McFarlane,  118  Cal.  431. 
4S4.  4gS,  SI  li.  R.  A.  14E.  71  Pac.  SSS,  7! 
Id.   48. 

III.  Same  —  Reveraal  at  Jadv^eat  and 
■o  aMittDC  oa  plea.— If  Judgrment  of  convic- 
tion ia  reversed  upon  defendant's  appeal 
because  there  was  no  finding  on  plea  of 
"once  In  Jeopardy,"  these  tacts  do  not  con- 
stitute Jeopardy  or  an  acquittal  of  defend- 
ant, and  Judge,  on  second  trial.  Is  author- 
ised so  to  Inform  Jury. — People  v.  Tucker, 
117  Cal,  229,  231.  49  Pac.   13*. 

§688.     NO  PERSON  TO  BE  A  WITNESS  AGAINST  HIMSELF   IN  A 
OBIBilNAL  ACTION,   OR  TO  BE  UNNECESSARILY  RESTRAINED,     No 

person  can  be  compelled,  in  s  criminal  action,  to  be  a  witness  against  himself; 
nor  can  a  person  charged  with  a  public  offense  be  subjected,  before  conviction, 
to  any  more  restraint  than  is  necessary  for  his  detention  to  answer  the  charge. 


See,  also.  par.  103,  this  n 


DEPENDANT   NOT  TO   BE   COMPELLED 
TO  BE  WITNESS  AGAINST  HIMSELF. 

1.  No  one  obliged  to  be  nituesa  against  him- 

Belf. 

2.  Same — Not  required  to  criminate  himself. 

3.  No  trial  or  conviction  under  repealed  law. 

4.  Same — Violation  o(  common  law  and  con- 


5.  Prisoner  to  be  free  of  chains  and  shackles. 
S.  Right    to    handcuff    witneaa — Danger    of 

CoMpelllBC  accaaed   lo   pcrCarai   acta   aad 
■Bhjcet   hfa   peraoB   Is   exanalaatlai 


.   St.   Rep, 

Defendant   a*   wltaeae   tor   klnael 

eaanlaaliaB,   see.   post,   )  131t3   and   i 

Defeadaat  nay  be  admitted  to  ba 

see,   post.   It  1263-1197  and  notes. 
niCht  of  prUuBer  ta   aai^ar  aan 

i>ee  note,  39  K  H.  A.  321-325. 


JSe-347, 


1. 
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Const,  amdt.  V    (U   Fed.  Stats. 

.,   id 

ed. 

,   p.    3G3); 

Cal.    Const.    1878,  art. 

I. 

i 

13.  1 

He 

nnlng's  G. 

eneral  Laws.  3d  ed.,  p. 

Hlf. 

—No    person    accu 

sed  of 

publii 

c   offense 

be  required,  by  a 

:ed  ques- 

tlon 

asked  him  at  his  i 

trraign 

1  himselt.—Peopla 

V.  Kli 

igf,    6t 

340, 

30  Pac.  .1028. 

8. 

No  trial  ay  eoB* 

nader 

re  pealed 

■bit. 

sed    of 

publl. 

c    offense 

leclion. 

tried 

law    which  has 

been  repealed.— Peopl 

B  V.    Ki 

ng.  64 

Cal.  338. 

340, 

20  Pac.  1028. 

4. 

•r  c«i 

■HOB 

law   and 

eoaatltalloB.— To    reqi 

jire    prisoner,     during 

course  of  his  trial  before  court  and  Jury, 
to  appear  and  remain  with  chains  and 
shackles  upon  his  limbs,  without  evident 
necessity  for  such  restraint,  for  purpose 
of  securing  his  presence  for  Judgment,  is 
direct  violation  of  the  common-law  rule 
and  of  this  section. — People  v.  Harrington, 
12  Cal,  ISE,   108,   10  Am.  Rep,   tSS. 


brought  into 


i.  also,  post  1 1322  s 


•hackles.— It  hae 

law   that  prisoner 

court  for  trial,  upon   his  plea  of  not  guilty 

to  an  indictment  for  any  otfense.  ia  entitled 

bonds,  unless  there  Is  evident  danger  of  his 
escape, — People  v.  Harrington,  42  Cal.  165, 
187,  It  Am.  Rep.  296. 
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id   cases  cited,   St       caps  c 


Bee,   alBD.   dlacui 
I^  R.  A.  831-826. 

«.     RIckt  ta  kudcBS  wItneiM— Bbhsc 

rmcmpt. — Where  witness  Is  prisoner 
county  Isll,  ctiargcd  as  iiarty  to  same  ci 
BH  defendant  and  deputy  sherllT  has 
fear  of  an  attempt  by  such  wltneis  to 


f   from 


Bconduct  far  oRlcer  to  handcuff  such 
witness  Immedlatel)'  after  court  has  an- 
nounced adjournment  of  trial  until  next 
day,  and  before  Jury  has  retired  from  Jury- 
box.— People  V.  UetEser,  ItS  Cal.  147,  **». 
77  Pac.  156, 


§689.  NO  PEBSON  TO  BE  CONVICTED  BUT  UPON  VERDICT  OE 
JUDGMENT.  No  person  can  be  convicted  of  a  public  offense  unless  by  the 
verdict  of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a  plea  of  guilty, 
or  upon  judgment  against  him  upon  a  demurrer  in  the  case  mentioned  in  sec- 
tion one  thousand  and  eleven,  or  upon  a  judgment  of  a  court,  a  jury  having 
been  waived[,]  in  a  criminal  ease  not  amounting  to  felony. 

History:  Enacted  February  14,  1S72,  BubBtantial  re-eaactment  of 
tU  Criminal  Practice  Act  1851,  Stats.  1851,  p.  213;  amended 
February  2B,  T— *-"*-   ■"■•"'"■'-   "   "• ' 


I,  Cade  Amdta,  ISSO  (Pen.  C.  pt.),  p.  4. 


CONVICTED,  HOW. 

1.  CommiMionere'  note. 

2.  "Conviction" — Is    used    in    its    ordinary 


Code   (Id  e 


"If   I 


fendant  doea  not  plead  when  he  has  an 
opportunity.  Judgment  may  be  pronounced 
against  him.— !  1011.  poet.  Bee  People  ». 
King.  28  Cal.  2SB;  People  v.  Joselyn.  29 
Cal,  662.  Under  this  chapter  at  'Prelim- 
inary Provisions.'  It  may  be  generally  said 
that  as.  a  necessary  concomitant  to  all  stat- 
utes declaring  acts  or  omissions  to  be  crim- 
inal, a  mode  of  procedure  to  Inflict  the 
penalty  provided  Must  eilet.  Heretolore 
If  the  statute  did  not  provide  a  mode  of 
procedure,  the  common  law  of  England,  as. 
it  la  familiarly  known,  but  which,  from  the 
fact  that  It  was  the  common  law  of  our 
mother  country,  has  been  so.  frequently 
adopted  by  statute,  ho  universally  recog- 
nized and  acted  upon  by  our  courts  for 
supplying  omissions  and  defects  In  statu- 
tory law,  that  It  Is  by  them  recognised  as 
one  o(  our  own  naturalised  and  weU-estab- 
llBhed  InHtilutlons,  and  may  now  be  well 
called  the  common  law  of  the  United  States, 
furnished  a  method  of  procedure  which  was 
usually  pursued  by  them.  Borne  of  the 
more  prominent  features  of  this  system  are: 
The      presumptloi 


4.  The  determination  of  guilt  or  Innocence 
without     reference     to     general     character. 

self  nor  to  exculpate  himself  by  giving  his 
testimony.  6.  Must  not  be  tried  twice  for 
the  same  otfense.  7,  Nor  be  punished  for 
an  act  done  prior  to  the  passage  ol  the 
statute  making  it  an  offense,  nor  by  severer 
punishment  than  that  there  provided.  It 
may  bo  correctly  renfarked  that  the  custom 
of  some  Continental  Buropean  systems  of 
allowing  general  character,  habits  of  life. 
previous  history,  and  other  surroundings  to 
be  subjects  of  inquiry  by  the  court  In  deter- 
mining the  probabilities  of  the  guilt  or  In- 
nocence of  one  accused  of  crime,  whilst   It 

at  least  has  no  status  as  furnishing  evi- 
dence for  the  defense,  yet  the  permission 
Klven    by    the 


right   t 


lable   < 


)    the   defen 
1   defense,  looks  ti 


I  principles 


the  observant 


I,  here 


)ubt  of  gulll.      2.  Not 


a  grand  Jury.    3.  Trial  by  Jut 


t  by  inquest  of        In 


ated  and  contained  in  the  preceding  sec- 
tions, are  the  subjects  of  constitutional 
guaranty  and  protection,  and  this  code  con- 
sequently rigidly  adheres  to  them,  except 
that  a  defendant,  if  he  desires  to  do  so. 
may  testify  In  his  own  behalf." — Gee  )  IStS, 
post  and  note. 

a.     'K;aBTlrtta>." — Is  aaed  l>  Its  ardlBaTr 
seHse  of  the  establishment  of  guilt  by   the 
verdict   of   a   Jury   or   a   plea   of   guilty.— 
Rlccardi,  181  CaL  6TG,  161  Pac   894. 
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TITLE  I. 
OP  THE  PBEVEKTION  OP  PUBLIC  OPFENSEB. 
Chapter  I.    Or  Lawful  Bcsistancs,  ||  692-694. 

IL    Op  the  Intikventiok  op  the  Orpicus  or  Justice,  ||  69T,  S9S. 
m.    Skcukitt  to  Kief  the  Piack,  t|  701-714. 
rv.    PoucK  IN  Cities  and  Towns,  and  Their  Attendance  at  Exposed  PiaoEs, 

H  719, 720. 
y,    ScrPKEBSiON  OP  BiOTB,  It  728-734. 


CHAPTER  I. 
OP  LAWPUI.  BE8I8TANCB. 
1 692.  lAwful  KeiBtsnM,  hj  wham  made.  1 694.  By  other  parties,  in  what  easoa, 

f  693.  Bj   the  partj,   in   what  eases,   ftad   to 
what  extent. 

§693.     LAWFUL  RESISTANCE,  BT  WHOM  HADE.      Lawful  resistance 
to  the  commission  of  a  public  offense  ma^  be  made: 

1.  By  the  party  about  to  be  injured ; 

2.  By  other  parties. 

!  IS  Criminal 

Z13. 

BESI8TANCE    TO    COMMISSION    OF 
PUBLIC  OFFENSE. 
1.  CoDBtruetion  of  section. 
Z.  Besisting  seareh   for  liqaon  without  war- 

1.  Cautrsctlon  at  BvetlaB.  —  Right  of 
one  person  to  aid  another  In  defendlnK 
against  unlawful  arrest,  as  detlned  by  this 
section,  does  not  dlSer  from  rlKht  eilsllnir 
under  common  law,  but  ho  can  not  Inter- 
fere, except  In  aid  of  lawful  resistance  by 
person  threatened,  and  where  It  la  not 
clear   that   his   resistance   was   conflned   to       Fac,  ITS. 

§693.    BT  THE  PABTT,  IN  WHAT  CASES,  AMD  TO  WHAT  EXTENT. 

ReKistsnce  sufficient  to  prevent  the  offense  may  be  made  by  the  party  about  to 
be  injured : 

1.  To  prevent  an  offense  agfainit  his  person,  or  his  family,  or  some  member 
thereof. 

2.  To  prevent  an  iUe^  attempt  by  form  to  take  or  injure  property  in  his 
lawful  possession. 


§694.  BT  OTHER  PARTIES,  IN  WHAT  OASES.  Any  other  person,  in  aid 
or  defenxe  of  the  person  about  to  be  injured,  may  make  resistance  sufficient  to 
prevent  the  offense. 
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IKTERVENTION—SECUBITY   TO   K£BP  PEACE. 


OP  THE  INTERVENTION  OP  THE  OPPICEES  OP  JUSTICE. 
I  697.  IntorreDtiDn  of  offiMra,  in  wb&t  eases.       I  69S.  Persons   acting   in   their  Kid   justified. 

§697.    INTEEVENTION    OF    OFFICERS,    IN   WHAT   OASES.     FubUe 
offenses  may  be  prevented  by  tbe  intervention  of  officers  of  justice : 

1.  By  requiring  aecnrity  to  keep  the  peace ; 

2.  By  formisg  a  police  in  cities  and  towns,  and  by  requiring  their  attendance 
in  exposed  places. 

3.  By  suppressing  riots. 


§698.  PERSONS  ACTING  IN  THEIR  AID  JUSTIFIED.  When  the  officers 
of  justice  are  authorized  to  act  in  the  prevention  of  public  offenses,  other 
persons,  who,  by  their  command,  act  in  their  aid,  are  justified  in  so  doing. 


CHAPTER  III. 
8ECUEITY  TO  KEEP  THE  PEACE. 


f  703.  Warrant  o(  arrest. 

f  704.  Proceedings  on  chafes  being  contro- 
verted. 

1 705.  Person  complained  of,  when  to  be 
diseliarged. 

i  70fl.  Securitj  to  keep  tbe  peace,  when  re- 
quired. 

I  707.  Effect  of  giving  or  refusing  to  give 
security. 


i  708.  Person  committed  for  not  giving  se- 
curity, bon  discharged. 

f  709.  Undertaking  to  be  filed  in  elerk'e  office. 

1 710,  Security,  when  required  for  assanlt 
committed  in  the  presence  of  a  court 
or  magistnte. 

|'711.  Undertaking,   when   broken. 

j  712.  Undertaking,  when  and  how  proeeented. 

i  713.  Evidence  of  breach. 

{  7H.  Security  for  the  peace  not  required, 
except     in     accordance     with      this 


§701.  INFORMATION  OF  THREATENED  OFFENSE.  An  information 
may  be  laid  before  any  of  the  magistrates  mentioned  in  section  eight  hundred 
and  eight,  that  a  person  has  threatened  to  commit  an  offense  against  the  person 
or  property  of  another. 

History:      Enacted   February   H.   1872,   mbstactlal   re-enactment   d 
{  20  Criminal  Practice  Act  1851.  Stats.  1861,  p.  214. 

of  ISGl,  word  'Information'  ts  used  In  place 
of  the  word  'complaint,'  as  mora  fully  ei- 
presslve.  That  a  person  named  la  menaclnR 
or  threatening'  to  do  toward  or  against 
the  person  or  property  of  another  an  act 
wtflch  the  Penal  Code  forbids  to  be  done, 
or  la  omitting  to  do  that  which  It  com- 
mands, muat  be  subject  of  the  [nforinatlon 
provided  for  In  the  text.  The  threat  or 
Intention  to  commit  the  ofTenae  must  be 
one  which  will  be  executed  unless  the 
f  says;  "Statutes  person  ao  threatening  Is  further  restrained 
1S63,  16S.  The  section  referred  to  la  sec-  than  he  seems  to  be  by  the  fact  that  that 
tloD  lot  of  the  Crimes  and  Punishment  Act       act  is  In  violation  of  the  law." 


2,  JustTces   of   peace   have   full  and  complete 

juriadiction, 

3.  Same — Appeal   from   order — Not   provided 
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X.  Jaiatlec*  af  p«ea  kaTe  fall  bbC  eoMa  Rosa  v.  Superior  Court,  St  Cal.  App.  G90, 
VlFtc      Jarladlrtloa      over     proceeding*      for        179  Pac.  SES. 

■ecurHy    to    keep    the    peace— HolUday    v.  See.  also,  po.t.  |  708.  note  par.  I. 

Holllday.   128  Cal.   »S,   SI,    EE  Pao.   TOB.      Be* 

G3   Pac.    42.  *■     '•""  •*   Bia«i.tra<e.— Ii.Te.t»eat   la 

LIbertr  baadii  required  by  order  of  maKis- 

X.     SaM* — Avpeal    froai    order, — Vat    pr»-        trate.   and    that   defendant  give  auch   bonds 

TMed  (or,  and  a   superior  court,   in   enter-       to    his   wife.   Is   beyond   the   power   of   tho 

talnlDK   an    appeal    from    the    niBKlstrate's       magistrate,   and   will   be   vacated   and    an- 

order,   acts   In  excess  of  Its  Jurisdiction. —      nulled. — Ross  v.  Superior  Court.  39  Cal.  App. 

GBO,    179    Fac.    G36. 

§702.    EXAMINATION  OF  COMPLAINANT  AND  WITNESSES.     WheQ 

the  informatioD  is  laid  before  such  magistrate  he  must  examine  on  oath  tho 

informer,  and  any  witness  be  may  produce,  and  must  take  their  depositions  in 

writing,  and  cause  them  to  be  subscribed  by  the  parties  making  them. 

Hlatory:     Enacted  February  1*.  1872,  substftntlal  re-enactment  of 

!  21  Criminal  PracUce  Act  18S1,  StatB.  1851,  p.  214. 

1.  CommiBaionere'  note.  complaint  or  Information  upon  which  war- 

2.  Defendant,  diBcbaraie  on  habeas  corpus,  ■■"■"'  issues." 

S.  Deteadaat  catlllcd  to  dl-charca  oa 
1.  CotaBlaalaaer*'  HOfc  Bays:  "This  kabeaa  earvaa  when  deposition  of  Informer 
should  he  In  concise  languaKe.  stating  all  '■  ""'  taken  before  tasuinK  warrant  for 
the  Jurisdictional  facts,  and  should  clearly  "'^'\.^'  defendant  and  written  Informa- 
tion did  not  show  facts  sumcient  to  jua- 
specKy  threatened  oITanse,  and  when  re-  tlfy  Issuance  of  warrant.— Ei  parte  Con- 
duced to  writing  and  sworn    to  constitutes        ner,  S  Cal.  App.  141,  ii  Pac.  999. 

S  703.  WASBANT  OF  ABBEST.  If  it  appears  from  the  depositions  that 
there  is  just  reason  to  fear  the  cominission  of  the  offense  threatened,  by  the 
person  so  informed  against,  the  magistrate  must  issue  a  warrant,  directed  gen- 
erally to  the  sheriff  of  the  county,  or  any  constable,  marshal,  or  policeman  in 
the  state,  reciting  the  substance  of  the  information,  and  commanding  the  officer 
forthwith  to  arrest  the  person  informed  of  and  bring  him  before  the  magistrate. 


§704.  PBOCEEDmOS  ON  GHABGES  BEING  OONTBOVEBTED.  When 
the  person  informed  against  is  brought  before  the  magistrate,  if  the  charge  be 
controverted,  the  magistrate  must  take  testimony  in  relation  thereto.  The 
evidence  must  be  reduced  to  writing  and  subscribed  by  the  witnesses. 

[Teatimony  ma^  be  taken  in  shorthand,]  The  magistrate  may,  in  his  discre- 
tion, order  the  testimony  and  proceedings  to  be  taken  down  in  shorthand,  and 
for  that  purpose  he  may  appoint  a  shorthand  reporter.  The  deposition  or  testi- 
mony of  the  witnesses  must  be  authenticated  in  the  form  prescribed  in  section 
eight  hundred  sixty-nine  of  this  code. 

History:  Enacted  February  14,  ISTS,  a  re-enactment  of  S  23  Criminal 
Practice  Act,  1S51,  Stata.  and  Amdts.  IG&l,  p.  214;  amended  April  20, 
1917.  Stata.  and  Amdts.  1917,  p.  14S.    In  effect  July  27,  1917. 

§  706.    PEBSON  COMPLAINED  OF,  WHEN  TO  BE  DISCHABGED.     If  it 

appears  that  there  is  no  just  reason  to  fear  the  commission  of  the  offense  alleged 
to  have  been  threatened,  the  person  complained  of  must  be  discharged. 
History:     Enacted  February  14,  1S72,  re-enactment  ot  {24  Criminal 
Fracttce  Act  1861,  Stats.  1851,  p.  211. 

1.     Reaaoa  to  trar. — Masrlstrate  ta  deter-  Ings,    not    when    hearing    Is    had, — State    V. 

atae  Whether  prosecuting  witness  has  Just  Saver,    I(    Ind.    t79;    State    v., Steward,    4S 

reason    to    fear    commission    of    alleged    of-  Ind,   H6. 
fease  at  time  of  commencement  of  proceed- 


DigilizedbyGoOgle 


ft  TM-ni  BOND  TO  KCBP  PEACE— GIVINO,  PIUNO — BHBAKlNa.  IFt.  U. 

§706.  SEOUBTTT  TO  KEEP  THE  PEACE,  WHEN  BEQUIRBD.  If ,  how- 
ever, there  is  just  reason  to  fear  the  commission  of  the  offense,  the  person  com- 
plained of  may  be  required  to  enter  into  an  undertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may  direct,  with  one  or  more 
sufficient  sureties,  to  keep  the  peace  towards  the  people  of  this  state,  and  par- 
ticularly towards  the  informer.  The  undertaking  is  valid  and  binding  for  six 
nionths,  and  may,  upon  the  renewal  of  the  information,  be  extended  for  a 
longer  period,  or  a  new  undertaking  may  be  required. 


CONTBOVERTING  PROCEEDINGS.  »U   eseentlalB    o(    flnal    JudEment.— HoUlday 

1.  Nature  ot  proceeding.  ▼■  HoUlday.  IZS  Cal.  16.  SI.  SB  Pao.  TOJ. 

2.  No  app«.  lie.  from  order  of  map.trate.  ^„»;,  J'e°  u'"'7'a"o"«'?~  k'^^^:!  Tn'^^;: 
1.     Ratan  of  pro«edlB«.~ThfH   proceed-  takInK,   or  tn  event  of  hti  failure  ao  to  do. 

lag.    though    In    sense    an    eiamlnation,    la  committing  him  to  jalL— HoUlday  y.  HoUl- 

full    and    complete    eierciee    of    juriadlctlon  day,   121   Cal.    IS,    SI.   SB   Pac.   703. 

of    maKlBtrate.    and    his    conclusion    Is.    so  Bee,  also,  ante,  |  TOI.  note  par.  I. 

tar  as  defendant  la  concerned,   final  deter-  A>    lo    power    of    Barlntrate    to    require 

mlnatlon  of  controveray,  and  his  order  that  Investment  In  liberty  bonds,  etc.     See,  ante. 

accused   person    stand    committed    contains  |  701,  note  par.  1. 

§707.    EFFEOT  OF  GIVING  OS  REFUSING  TO  QIVE  SECmUTT.   If  the 

undertaking  required  by  the  last  section  is  given,  the  party  informed  of  most 
be  discharged.  If  he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirements  to  give  security,  the  amount 
thereof,  and  the  omission  to  give  the  same. 


§708.  PERSON  OOIHMITTED  FOB  NOT  QIVJNa  SBCHIUTY,  HOW 
DISCHARGED.  If  the  person  complained  of  is  committed  for  not  giving  the 
undertaking  required,  he  may  be  discharged  by  any  magistrate,  upon  giving 
the  same. 


§709.     UNDERTAKING  TO  BE  FILED  IN  CLERK'S  OFFICE.     The  under- 
taking must  be  filed  by  the  magistrate  in  the  office  of  the  clerk  of  the  county. 


§  710.  SECURITT,  WHEN  REQUIRED  FOR  ASSAULT  COMKITTED  IN 
THE  PRESENCE  OF  A  COURT  OR  MAQISTBATE.  A  person  who,  in  the 
presence  of  a  court  or  magistrate,  assaults  or  threatens  to  assault  another,  or 
to  commit  an  offense  against  his  person  or  property,  or  who  contends  with 
another  with  angry  tvords,  may  be  ordered  by  the  court  or  magistrate  to  give 
security,  as  in  this  chapter  provided,  and  if  he  refuse  to  do  so,  may  be  commit- 
ted as  provided  in  section  seven  hundred  and  seven. 


§711.     UNDERTAKING,  WHEN  BROKEN.      Upon  the  conviction  of  the 
person  informed  against  of  a  breach  of  the  peace,  the  undertaking  is  broken. 
History:     Enacted  February  14,  1872. 
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§712.  UNDEBTAEING,  WHEN  AND  HOW  PROSECUTED.  Upon  the 
district  attorney's  producing  evidence  of  such  conviction  to  the  superior  court 
of  the  county,  the  cotut  must  order  the  undertaking  to  be  prosecuted,  &nd  the 
district  attorney  most  thereupon  commence  an  action  upon  it  in  the  name  of 
the  people  of  this  state. 

Hiatory:  Eln&cted  P«bruar]r  14,  1872,  re-enactment  ot  £31  Criminal 
Practice  Act  1S51,  Stats.  1851.  p.  216;  amended  AprU  12,  1880,  Coda 
Amdta.  1880  (Pen.  0.  pt.),  p.  32. 

§  713.  EVIDENOE  OF  BREACH.  In  the  action  the  offense  stated  in  the 
record  of  conviction  must  be  alleged  as  a  breach  of  the  undertaking,  and  such 
record  is  conclusive  evidence  of  the  breach. 


§714.    SECUSITT  FOR  THE  PEACE   MOT  REQTTIREO,  EXCEPT  IN 
ACCORDANCE  WITH  THIS  CHAPTER.     Security  to  keep  the  peace,  or  be 
of  good  behavior,  cannot  be  required  except  as  prescribed  in  this  chapter. 
Hlitory:    Enacted  February  14,  1ST2,  re-enactment  o(  {33  Criminal 
Practice  Act  1861,  Stats.  18G1,  p.  215. 

1.     f:«BalHlBB«n<     >ate     Mys:        "Thesa  the     law     may      b*     preventetl      where     an 
proceedlDSH    are     provided    for     securing    a  iKnoraot  vlolallon    would    be    punished." 
more  perfect  respect  tor  the  law  than  their  Ab  to  Ibctkuc  at  pollee  (nree.  Bee  t  Hen- 
mere   exlBtence   carriei   to   the   person   upon  nlns'a  Oeneral  Lawi    (3d  ed.).   p.  — . 

D  operate.     Every  Am    to    vaenllitiu    for   pall«,    see    1    Hen- 

the    law,    but   In  ning's  General   L.awB    (Id  ed.),   p.  — . 

.tter   of   fact,    the  A*   to  paU«   iBnaraBer  aad  peuloa   bllL 
see  1  Hennlng'!  Qeneral  Lawi    (td  ed.),  p. 


CHAPTER  IV. 

POLICE  IN  CITIES  AND  TOWNS,  AND  THEIR  ATTENDANCB  AT  EXPOSED  PLACES. 
I  719.  Organiiation    and    t^nlation    of    the      |  T20.  Force  to  preserve  the  peace  at  pnblie 
police.  meetings,  wben  and  how  ordered. 

§719.    ORGANIZATION  AND  REQULATION  OF  THE  POUOE.     The 

organization  and  regulation  of  the  police,  in  the  cities  and  towns  of  this  state, 

is_  governed  by  special  laws. 

History:  Enacted  February  14,  I8TS,  re-enactment  ot  !  34  Criminal 
Practice  Act  1851.  State.  1851,  p.  215;  amended  by  Code  CommlsBlon, 
Act  March  IS,  1901.  StaU.  and  Amdts.  ISOO-l,  p.  180,  act  held  imcon- 
atltutlonal,  see  history,  i  B  ante. 

§720.  FORCE  TO  PRESERVE  THE  PEACE  AT  PUBUC  BSEETINQS, 
WHEN  AND  HOW  ORDERED.  The  mayor  or  other  officer  having  the  direc- 
lion  of  the  police  of  a  city  or  town  must  order  a  force,  sufficient  to  preserve  the 
peace,  to  attend  any  public  meeting,  when  he  is  satisfied  that  a  breach  of  the 
peace  is  reasonably  apprehended. 

History:  Enacted  February  14.  1872,  re-«nactment  of  I  35  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  215. 

1.  ramm ■■■■«■•¥■*  Bote  laye:  "Personal  of  tbe  peace  Ib  reasonably  to  be  appre- 
knowledge,  or  a  complaint,  or  Information,       hended." 

as    provided    In    section    701,    ante,    or    any  *■     *•    ""FpreBBlBB    of    rlBla. — See,    ante, 

other  reliable    tacts   coming'   to  the    oRleer,       |  (ST.   subd.  t,  post,   H  IX,  TZ7,  and   notes, 
is  sumdent  If  It  Induce  belief  that  a  breach 

P.  C— 51  801 
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CHAPTER  V. 

eupPEESSION  OP  BIOTS. 

I  723.  Power   of   iheriff   or   other    officer    in       |  729.  CommaDding  officer  and  troopa  to  obey 

OTereoming   refliatance   to    process.  tbe  order.     [Repealed.] 

t  724,  The    officer    to    certify    to    court    the      1 730.  Armed  force  to  obey  orders  of  irhoin. 

name  of  tbe  resisterH,  etc.  [Repealed.] 

I  72S.  Wbeo  goTenior  to  order  out  a  military      S  731.  Conduct  of  tbe  troopa.     [Bep«aled.] 

force   to   aid   ia   executing    proeeas.      |  732.  Governor  may  in  certain  casea  detjare 

[Repealed.]  a  county   in  a  state  of  iosurrection. 

1726.  Magiatrates  and   officers  to  eommaud  [Repealed.] 

rioters  to  disperse.  1 733.  May    revoke    tbe    proclamation.      [Be- 

S  727.  To  arrest   rioters   if   they   do  not  dis-  — '— '  ' 

I  72S.  Officers  vho  may  order  out  tbe  militia. 
[Repealed.] 

§  723.  POWER  OF  SHERIFF  OR  OTHER  OFFICER  IN  OVEROOHINa 
RESISTANCE  TO  PROCESS.  When  a  eheriflC  or  other  public  officer  author- 
ized to  execute  process  finds,  or  has  reason  to  apprehend  that  resistance  will  be 
made  to  the  execution  of  the  process,  he  may  command  as  many  male  inhab- 
itants of  his  county  as  he  may  think  proper  to  assist  him  in  overcoming  the 
resistance,  and,  if  necessary,  in  seizing,  arresting,  and  confining  the  persons 
resisting,  their  aidei^  and  abettors. 


1 

CoBintlBalaiirn 

•    Mt 

aays:     "Thla  aec- 

note    ■inrormatlon':    and    section    780,    ante. 

87 

was   amended 
ed   in   the   text, 
,    cited    In    note 

by   t 
in    1 

to   read  as  pub- 
tie   act  ol  April   1, 
eu   of  aectlon  4SJ, 

and  note  as  to  'aufflclent  apprehension.'" 

A*    tit    JarfadlcttoB    at    police    eourf.    see 
Kerrs  Cyc.    Pol.   Code    (Zd  ed.),    {  4482,   and 

n. 

.    See  also  note 

to  subdivision  S  of  sec- 

As  Id  peace  ■»««».  see.  ante,  I  697.  Bubd. 

tlon   017.   ante;   and   aectlon   701,   ante,   and       2,  post,   1877,  and  notes. 

§  724,    THE  OFFICER  TO  CERTIFT  TO  COURT  THE  NAME  OF  THE 
RESISTBRS,  ETC.     The  officer  must  certify  to  the  court  from  which  the  pro- 
cess i8sued[,]  the  names  of  the  persons  resisting,  and  their  aiders  and  abettors, 
to  the  end  that  they  may  be  proceeded  against  for  their  contempt  of  court. 
HlBtory:     Enacted  February  14,  1872,  re-enactment  of  !  37  Criminal 
Practice  Act  1851,  Stats.  ISEl,  p.  21S. 

1.     CoHHlHloBcn'    BDte    says:       "This    la  Am  to  llabllltr  of  nnBlelpalltr  far  tB]«rr 

only    to    be    done    In    case    there    has    been  •»»■   ■«>•>■.   see   Clly   of   Chicago   v.   Pennayl- 

aetual    realstance    or    proof    of    threatened  ™^^^^   also,"no.e*ga   Am.   Deo.   ttt-Hl. 

resistance    to    the    eiecutlon    of    proceaa    or  ^a    to    what    conatltnte*    riota,    see,    ante, 

other  performance   of  oOlcIal   duty."  I  404.  and  note. 

§726.  WHEN  OOVEBNOR  TO  ORDER  OUT  A  BUtlTAXT  FORCE  TO 
AID  IN  EXECUTINO  PROCESS.     [Repealed.] 

repealed   Mareb   20,    190G, 

§726.  MAGISTRATES  AND  OFFICERS  TO  COMMAND  RIOTERS  TO 
DISPERSE.  Where  any  number  of  persons,  whether  armed  or  not,  are  unlaw- 
fully or  riotously  assembled,  the  sheriff  of  the  county  and  his  deputies,  the 
officials  governing  the  town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  assembled,  or  as  near  to 
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tliem  as  possible,  and  command  them,  in  the  name  of  the  people  of  the  state, 
immediately  to  disperse. 

History:     Enacted  February  14.  1872. 

§727.    TO  ARREST  RIOTERS  IF  THEY  DO  NOT  DISPERSE.     If  the 

persons  assembled  do  not  immediately  disperse,  such  magistrates  and  officers 
must  arrest  them,  and  to  that  end  may  command  the  aid  of  all  persons  present 
or  within  the  county. 

D  §M1.  i2  Criminal 

EI0T8— DDTIE8     OF    CITIZENS.  2.     Ctllmcu    mar    ■•mvrcaa    riot..— Action 

1.  Duty   of   eitiMM  — When   caUed   to   assis-       '"'    dtlzena,    on     ihair    own    authority.    In 
t^Qce.  lawfully  endeavoring  to  Huppreas  riot  when 

aasumes  danfceroua  form,  and  the  ami- 
'  of  themselves  for  this  purpose,  will 
upheld  and  Juslltied  by  law,  though  it 
1.  DmtT  at  eltlm»B — Wkea  called  to  Is  better  to  assist  the  sheriff  or  other 
aiiBliitaBc«  of  sherirr  or  other  officer  Is  to  ofllcerB  In 
yield  prompt  obedience.  This  applies  to  Hare,  2  Cla 
all  citizens  capable  o(  bearing  arms. — In  re 
Riots  o(  1814.   4   Pa.  Law  J.   3e. 

§728.  OFFICERS  WHO  MAT  ORDER  OUT  THE  MILITIA.  [Repealed] 
Hiatory:  Enacted  February  14,  lST2i  amended  April  12.  1880,  Code 
Amdts.  ISSO  (Pen.  C.  pt.).  p.  32;  repealed  by  Code  Commission,  Act 
March  16.  1901,  Stats,  and  Amdta.  1900-1,  p.  480.  act  held  unconstitu- 
tional, see  history,  i  6  ante;  re-repealed  March  20,  IdOS,  Stats,  and 
Amdts.  1005,  p.  411. 

1.  Aa  ta  KAVarBoVa  right  to  call  oat  ace  constllutlon  18T».  article  VIII.  section 
■tlltia  to  execute  the  laws,  quell  riots,  sup-  1.  1  Uennlng'a  General  Laws  (3d  ed.).  p. 
press  las urrect ions,  and  to  repel  Invasions.       Ivl. 

§729.    OOMHAHDING  OFFICER  AND  TROOPS  TO  OBET  THE  ORDER. 

[Repealed.] 


1 730.     ARMED  FORCE  TO  OBET  ORDERS  OF  WHOM.     [Repealed.] 
HIatory:      Bnacted    February   14,    18TZ;    repealed    March   20,    1905, 
Stata.  and  Amdta.  1905,  p.  411. 

§731.     CONDUCT  OF  THE  TROOPS.     [Repealed.] 


§732.     GOVERNOR  MAY  IN  CERTAIN  OASES  DECLARE  A  C0UHT7 
IN  A  STATE  OF  INSURRECTION.     [Repealed.] 

■Hiatory:  Bnacted  February  14.  1872;  amended  April  12,  ISSO,  Code 
Amdts.  ISSO  (Pen.  C.  pt.),  p.  32;  repealed  March  20,  1905,  Stata.  and 
AmdtB.  1905;  p.  411. 

§733.    HAY  REVOKE  THE  PROCLAMATION.     [Repealed] 

HIatory:  Enacted  February  14.  1872.  founded  on  3  40  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  217;  repealed  March  20,  1905,  Stats, 
and  Amdts.  1905,  p.  411. 

§  734.     ONLY  NATIONAL  GUARD  SHALL  DRILL  OR  PARADE  WITH 
ARMS.     EXCEPTION.     It  shall  not  be  lawful  for  any  body  of  men  whatever, 
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other  than  the  regniar  organized  national  guard  of  this  state,  and  the  troops  of 
the  United  States,  to  associate  themselves  together  as  a  military  compa&y  or 
organization,  to  drill  or  parade  with  arms  in  any  city  or  town  of  this  state, 
without  the  license  of  the  governor  thereof,  which  license  may  at  any  time  be 
revoked ;  and  provided,  further,  that  students  in  educational  institutions  where 
military  science  is  a  part  of  the  course  of  instruction  may,  with  the  consent  of 
the  governor,  drill  and  parade  with  arms  in  public  under,  the  superintendence 
of  their  instructor ;  provided,  that  nothing  herein  contained  shall  be  construed 
so  as  to  prevent  benevolent  or  social  orgiLnizations  from  wearing  swords.  And 
any  person  or  persons  violating  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  subject  to  arrest  and  punishment  therefor. 
History:     Enactad  Harch  26,  1S9G,  SUU.  and  Amdta.  189E,  p.  198. 
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niPEACHMBNT— OFFICERS  LIABLE  TO. 


Cliapt«r  I.    Or  Impzaohuent,  f|  737-753. 

n.    Of    thi    Bemoval   or   Civil    OrricEss    Otiuebwise    Than    bt    Iupeachmbkt, 
tl  758-778. 


OP  IMPEACHMENTS. 


S  737.  OfBcera  liable  to  impeachmeDt. 

f  738.  Articles,     how     prepared.       Trial     by 

senate. 
t  739.  Articles  of  impeachment. 
I  740.  Time   of   bearing.      Service   on   defen- 

1741.  Service,  hov  made. 

jl  742.  Proceedings  on  failure  to  appear. 

JE  713.  Defendant,      after     appearance,*    maj 

answer  or  demur. 
I  744.  If    demurrer    is    overruled,    defendant 

t  745.  Senate  to  be  g'wom. 


I  746.  Two  thirds  c 

i  747.  Judgment 
noanced. 

I  748.  Same. 

i  74&.  Nature  of  the  jadgment. 

i  750.  Effect  of  judgment  of  suspension. 

\  751.  Officer,  when  impeached,  disqualified 
until  acquitted.  Oaveraor  to  tem- 
porarily ill  vacancf . 

1 752.  Presiding  officer  when  lienteuant- 
goveroor  is  impeaebed, 

t  7S3.  Impeacbmait  not  a  bar  to  indictment. 


§  737.     OFFICERS  LIABLE  TO  IMPEAOHBIBNT.     The  governor,  lieuten- 
ant-governor,  secretary  of  state,  controller,  treasurer,  attorney-general,  sur- 
veyor-general, chief  justice,  associate  justices  of  the  supreme  court,  and  judges 
of  the  superior  courts,  are  liable  to  impeachment  for  any  misdemeanor  in  office. 
History-.     Bnacted  Febrnary  14.  1S72,  re-enactment  of  S  51  CrlmlDal 
Practice  Act  1851,  Stats.  1861,  pp.  217,  218,  amended  February  18, 
1S80.  Code  Amdts.  18S0   (Pen.  C.  pt.),  p.  3:   repealed  by  Code  Com- 
mission, Act  March  IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  480,  act  held 
unconstitutional,  see  history,  i  5,  ante. 

OFFICERS   REMOVABLE   BY 
IMPEACHMKNT. 

1.  Impeachable    high   crime   or    misdemeanor 

defined. 

2.  Impeachment — Methods    of    procedure. 

3.  Judgment  in   eases   of   impeachment — Not 

bar  to  indictment. 

4.  Offlcera    named    in    statute,    removal    of — 

Other   civil   officers,   how   removed. 

5.  Scope   of    impeachment    proceedings. 
Q.  As  to  particular  impeachment  proceedings 

— BefcrcDces. 

A>  to  caBalKndoBiiI  vrovlsian  frau  *rhl'h 
thiB  i>«etiam  la  Inken,  see  Cat.  Const.  ISTO. 
art.  IV,  t  IS,  1  Hennlng'B  Qeneral  Laws  (3d 
ed).   p.  XII. 

A>  to  lai*  «(  laipMchUFBt  Im  Ke>olt  see 
article  by  Judge  Wtlllam  Lawrence  of  Ohio 
on  "The  Law  o(  Impeachment,"  S  Am,  L. 
RfH.  (N.  B.}  G41-SB0.  and  note  T  L.  B.  A. 
426.   437. 

A»  to  rrqalmml  that  pmnvrBttan  W  In 
naMr  «(  faitlr,  see.  ante,  i  Hi,  note  par. 
S.  post  II75S,  TT2  and  notes. 


186. 

n    ■■     brlberj 

■ee.    ante. 

An   to 

prepared 
Columbia 
Reg.    (N. 

rial   br   ImprachmoBt, 

by    Prof.   Theodore  W. 
Collene    Law    School, 
S.)    267-283. 

>ee   article 
DwiKht  or 
t    Am.    L. 

A«    to    IcMporarr 
PMCknwat,  see,   post, 

I  761.  and 

■poB    In- 

iJL, 

anoF  iteflBPd. 

J* 

hiKk  erlHc  an«  mla- 

An    impeachable   hmh 

crime  or  mlBdemeanor  Is  one,   in  Its  nature 

mental  or  essential  principle  of  Kovernment 
or  hEghly  prejudicial  to  public  Interest  and 
this  may  connlst  of  violation  of  constitu- 
tion, of  law,  of  an  official  oath,  or  of  duty, 
by  act  committed  or  omitted,  or.  Without 
violating;    positive    law,    by    abuae    ol    dls- 
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[Pt.  11. 


— tmpeachmentB.  Ilko  Indictments,  are 
methods  of  procedure  In  criinlnal  cases. — 
16  Howard's  State  Trials,  SS.  8ea  article 
oi  Prof,  Theodor«  W.  DwlBht,  e  Am.  L. 
Reg.    (N.   8.)    281. 

3.  JadKBieiit  In  cans  of  lBi|»«achBiut 
aadcr  utalBl*  "shall  extend  only  to  removal 
from  omce.  and  dlsquallflcatton  o(  holding 
any  oIDce  of  honor,  trust,  or  prollt  under 
party 


Mass.  G99,  4t  N.  B.  IIR.  holdlnK.  upon 
question  submitted  by  the  house  of  repre- 
sentatlvsa  of  Massachusetts,  that  a  county 
commissioner  [s  not  an  officer  of  the  com- 
monwealth, within  the  meanlnx  of  the  con- 
stitution ot  M  as  sac  bu  setts  (part  i,  art. 
VTII.  ch.  1,  t  *).  providing  as  follows:  "The 
senate  shall  be  a  court  wltb  full  authority 
to  hear  and  determine  all  Impeachments 
made  by  the  house  of  representatlTes 
against  any  offlcer  or  officers  of  the  com- 
monwealth for  misconduct  and  maladmlnls- 


srthel 


lable 


Indict 


cmlMt    lupeaehBiCIit    »*« 


trial,  and  punishment  according  to  taw." — 
Constitution,  art  IV,  1 18.  See  matter  ol 
Harks,    4S   CaL    1»».    118, 

Aa   to  tBtveaekmcBt  act   ■  bar  to  l>dlet- 
MHt,  see.   post.   I  TE3,  and  note. 


4,     0» 


ITBl    of 


tratlon  in   t 

«.  As 
eccdIacB,  see  Wharton's  State  Trials;  "Trial 
of  Chase."  by  Smith  and  Lloyd;  Trial  of 
Pickering,  district  Judge  of  New  Hamp- 
shire, Annals  of  Congress,  t  Hildretb'a  His- 
tory; Trial  of  Humphreys,  district  Judge  of 
Tennessee,  Congressional  Globe,  vols.  18. 
49.  STth  CongrBBS.  and  vol.  *i,  second  ses- 
sion 37th  Congress;  President  Johnson's 
Trial,  2  Am.  K  Rev.;  attempted  Impeach- 
ment of  Levi  Parsons,  district  Judge  ot 
California.  1  Cal,  B8)-ES5;  Matter  of  Im- 
peachment of  G.  W.  Whitman,  state  con- 
troller, and  Henry  Bates,  state  treaanrer, 
at  eighth  session  ot  California  legislature. 
18&G-T,  Journal  of  Assembly  of  that  ses- 
sion, pp,  251  e(  Beq.,  and  Senate  Journal, 
ssme  seaslon.  pp.  S9T  et  seq. 

Aa  to  eaaatltHllanal  yraTlaUB  tr«Bi  whiek 
thla  aectlOB  la  takca,  see  Cal.  Const.  1ST9. 
art.  IV.  i  IT,  1  Hennlng's  General  Laws  (Id 


assembly)  for  any  misdemeanor  In  office; 
and  all  other  civil  offlcers  ars  placed  In 
another  class,  who  shall  be  tried  tor  mis- 
demeanor in  office  In  such  manner  as  tha 
legislature  may  provide.— Matter  of  Marks, 
4G  Cal.  199,  218  (construing  act  ot  March. 
1SG3,  Stats.   1851,  p.  40). 

See   Const.,   art.   IV.   118. 

As   to    TCBSTal    by    aeCBsaltOB,    See,    post, 
i  TT2,  and  note. 

As  ta  rensaval  by  ladletBeat.  see,  post.  i,^  ^^^  gae,  ante,  s'eetron  TSt!  and  note. 
1  TBg,  and   note.  .  ^  ,_..-. 

As   to    proerdarc    npaa    ImvcaehKeat.   see 

As  (■•  rrmoval  by  recall  elcctlaB.  see,  post.  Impeachment  of  Q  W  Whltmsn,  state  con- 
J758,  note  pars.   14-16.  troller,  and  of  Henry  Bates,  state  treasurer, 

S.  Scope  ef  iBSBeachBcnt  proeeedlavs  at  eighth  session  of  California  legislature. 
Journals  of  Assembly  ISGS-T,  p.  3T5,  and 
Senate  Journals  1858-7,  pp.   297,    801. 

§738.    ABTI0LE8,  HOW  PREP  ABED.     TRIAL  BY  SENATE.    All  im- 

peachmeats  must  be  by  resolution  adopted,  originated  in,  and  conducted  by 
managers  elected  by  the  assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  senate,  and  prosecute  the  same.  The  trial  mast 
be  had  before  the  senate,  sitting  as  a  court  of  impeachment. 

Hiitory:  Enacted  February  14,  1ST2.  louoded  on  S  62  Criminal 
Practice  Act  18&1,  Stats.  1S51,  p.  21S;  repealed  by  Code  Commlsalon, 
Act  Marcli  16,  1901,  Stats,  and  AmdtB.  1900-1,  p.  ISO,  act  held  uncon- 
Btitutlonal,  see  hlBtory,  i  5,  ante. 

%  739.  ARTICLES  OF  IMPEACHMENT.  When  an  officer  is  impeached  by 
the  assembly  for  a  misdemeanor  in  office,  the  articles  of  impeachment  must  be 
delivered  to  the  president  of  the  senate. 

Hiatory:     Enacted  February  14.  1872,  re^nactment  ot  SS3  Criminal 
Practice  Act  18S1,  Stata,  1S61,  p.  21S. 
Aa  <a   iBpcackmcBt,    natarc   ot   ymccedlnga,  efe_  see,   ante,   section   TIT   and   note. 

§  740.  TIME  OF  HEABINa.  SERVICE  ON  DEFENDANT.  The  senate 
mnst  assign  a  day  for  the  hearing  of  the  impeachment  and  inform  the  assembly 
thereof.  The  president  of  the  senate  must  cause  a  copy  of  the  articles  of 
impeachment,  with  a  notice  to  appear  and  answer  the  same  at  the  time  and 
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place  appointed,  to  be  served  od  the  defendant  not  less  than  ten  days  before  the 
day  fixed  for  the  hearing. 


§741.  SERVICE,  HOW  MADE.  The  gerrice  must  be  made  upon  the 
defendant  personally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found  within 
the  state,  the  senate,  upon  proof  of  that  fact,  may  order  publication  to  be  made, 
in  such  manner  as  it  may  deem  proper,  of  a  notice  requiring  him  to  appear  at 
a  specified  time  and  place  and  answer  the  articles  of  impeachment. 

History:     B^nacted  February  14.  1ST2,  re-enactment  ot  j  CG  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  218. 
Praeciw  ■■  iiaeli  eaiten  (o  b«  cxeoatcd  kr  the    Beiceut-at-ara*. — See    Kerr's    Cyc.    PoL 
Coda  (2d  cd.).  1  iG». 

§742.  PBOCEEDDTOS  ON  FAILTTKE  TO  APPEAR.  If  the  defendant 
does  not  appear,  the  senate,  upon  proof  of  service  or  publication,  as  provided 
in  the  two  last  sections,  may,  of  its  own  motion  or  for  cause  shown,  assign 
another  day  for  hearing  the  impeachment,  or  may  proceed,  in  the  absence  of 
the  defendant,  to  trial  and  judgment. 


§743.     DEFENDANT,     AFTER    APPEARANCE,     MAT    ANSWER     OR 

DEM  UK.  When  the  defendant  appears,  he  may  in  writing  object  to  the  suffi- 
ciency of  the  articles  of  impeachment,  or  he  may  answer  the  same  by  an  oral 
plea  of  not  guilty,  which  plea  must  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeachment. 

.   167    Criminal 

§  744.     IF  DEMURRER  IS  OVERRULED,  DEFENDANT  MUST  ANSWER. 

If  the  objection  to  the  sufficiency  of  the  articles  of  impeachment  is  not  sus- 
tained by  a  majority  of  the  members  of  the  senate  who  heard  the  argument, 
the  defendant  must  be  ordered  forthwith  to  answer  the  articles  of  impeach- 
ment. If  he  then  pleads  guilty,  or  refuses  to  plead,  the  senate  must  render 
judgment  of  conviction  against  him.  If  he  pleads  not  guilty,  the  senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  impeachment. 


§  746.  SENATE  TO  BE  SWORN.  At  the  time  and  place  appointed,  and 
before  the  senate  proceeds  to  act  on  the  impeachment,  the  secretary  must 
administer  to  the  president  of  the  senate,  and  the  president  of  the  senate  to 
each  of  the  members  of  the  senate  then  present,  an  oath  truly  and  impartially 
to  hear,  try,  and  determine  the  impeachment ;  and  no  member  of  the  senate  can 
act  or  vote  upon  the  impeachment,  or  upon  any  question  arising  thereon,  with- 
out  having  taken  such  oath. 
History:  Bni 
Practice  Act  18E 

An    to  CDBBtltlltlOIial    VTO 
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g  746.  TWO  THIBDS  NEOESSAfiT  TO  A  OONVIOTION.  The  defendant 
cannot  be  convicted  on  impeachment  without  the  concurrence  of  two  thirds  of 
the  members  elected,  voting  by  ayes  and  noes,  and  if  two  thirds  o£  the  members 
elected  do  not  concur  in  a  conviction  he  must  be  aeqaitted. 

History:  Enacted  Februaiy  14.  1872.  re-ensctment  ot  I  6S  Criminal 
Practice  Act  1861,  State.  1S61,  p.  219;  amencled  February  18,  1880, 
Code  Amdta.  1880  (Pen.  C.  pt.},  p.  3. 

Ab  ta  e*>Btlt«tlaMal  pr«TlBli>B  tram  wkleh  art.  TV,  |  IT.  1  HennlnK'a  Qeneral  Lawa 
IhlB  BcetloM  !■  tak«>,  ne  Cal.  Const  ISTft.       (Id  ed.>,  p.  zll. 

§747.  JUDOHZNT  ON  OONVIOTION,  HOW  PEONOOHOZD.  After  con- 
viction the  senate  most,  at  such  time  as  it  may  appoint,  pronounce  judgment, 
in  the  form  of  a  resolution  entered  upon  the  journals  of  the  senate. 


§748.  SAME.  On  the  adoption  of  the  resolution  by  a  majority  of  the 
members  present  who  voted  on  the  question  of  acquittal  or  conviction,  it 
becomes  the  judgment  of  the  senate. 


§749.  NATURE  OF  THE  JUSOHZNT.  The  judgment  may  be  that  the 
defendant  be  suspended,  or  that  he  be  removed  from  ofGce  and  disqualified  to 
hold  any  ofBce  of  honor,  trost,  or  profit  under  the  state. 

Htatory:  Enacted  February  14.  1872,  re-enactment  ot  j66  Criminal 
Practice  Act  1851,  Stata.  1861,  p.  219;  amended  February  J8,  1880, 
Code  AmdU.  1880  (Pen.  C.  pt.),  p.  3. 


1.     r*wrr   ta  mnave   ht 

talH   «npen   far 

manner  as  ISKisIature  may  proTlde."— Mat 

■■■demea-or  ■>  offlee  la  eie 

rclBcd  by  aHsem- 

ter  d  Marks,   4E   Cal.    19B.   21S. 

ily    and    .enate    under    nai 

See  Cal.  Conat.  art.  IV,  f  18.  1  HennlnR' 

aent.    The  like  power  to  i 

Qeneral  Laws  {Sd  ed.).  p.  xll. 

■fflcera    under    like    clrcumi 

Ike    cauaea    Is    to    be    exe 

rolBed    "in    such 

§750.  EFFECT  OF  JUDOHENT  OF  SUSPENSION.  If  judgment  of  sus- 
pension is  given,  the  defendant,  during  the  continuance  thereof,  is  disqualified 
from  receiving  the  salary,  fees,  or  emoluments  of  the  office. 


§751.     OFFICER,   WHEN  IMPEACHED,    DISQUALIFIED    UNTIL   AC- 
QUITTED.    OOVEBNOR  TO  TEMPORARILY  FILL  VACANCY.    Whenever 
articles  of  impeachment  against  any  officer  subject  to  impeachment  are  pre- 
sented to  the  senate,  such  officer  is  temporarily  suspended  from  his  office,  and 
cannot  act  in  his  official  capacity  until  he  is  acquitted.     Upon  such  suspension 
of  any  officer  other  than  the  governor,  his  office  must  at  once  be  temporarily 
filled  by  an  appointment  made  by  the  governor,  with  the  advice  and  consent 
of  the  senate,  until  the  acquittal  of  the  party  impeached ;  or,  in  case  of  his 
removal,  until  the  vacancy  is  filled  at  the  next  election,  as  required  by  law. 
HIatory:    Enacted  February  14,  1872,  founded  on  i  67  Criminal  Prac- 
tice Act  1851,  StatB.  1861,  p.  219,  as  amended  by  Act  Febi:uary  10, 
1857,  State.  1857,  p.  IT. 
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SUSPENSION    FROM    OFFICE. 

1.  Impeaehment    of    ^veroor — Powers,    etc., 

devolve     Dpon     lieutenant-govemoT — Im- 
peachmeDt  o(  lieutenant- gOTemor. 

2.  Suspension   from   office  apon  impeachment 

— Distinction  between  fedeml  and  state 
eonstitutioDe. 

Ab  to  iBpeHckBCBt.  amtarc  at  llroeeed- 
!>«■•  etc,  lee,  anta,  aectlon  TST,  and  note. 

I.  ••la  esM  of  iBFcaehncst  •t  m»r. 
•raor,  powers  and  dutlea  o(  the  office  •ball 
devolva  upon  th«  lieutenant-Kovernor  tor 
the  residue  of  the  term  or  until  tbe  dlsa- 
blllty  shall  cease.  And  ihould  lieutenant- 
governor  be  impeached,  president  pro  tem- 
pore of  senate  ahall  act  aa  KoTemor  until 
vacancy  in  oince  of  governor  shall  be  filled 

legislature  shall  be  chosen,  or  until  such 
dtsabiitt]'  of  lieutenant-KOvernor  shall 
cease."— C«L  Const.,  art.  V,  |  le.  1  Hen- 
ningr's  Qeneral  Liawa    <}d   ed.),   p.   xlvll. 


□f    atatea.    In  eluding 

I  upon  Impeachment 
:er.  Under  the  New 
ICO  1777,  governor, 
□mes  suspended,  and 


duties  and  powers  of  hU  offlce  devolve  upon 
lieutenant-governor.  <Our  own  state  con- 
stitution so  provides  at  present  time.  Sea 
art,  V,  i  IS,  state  constitution.)  Upon  fram- 
ing of  constitution  of  United  States,  quei- 


In 


ititutii 


member  of  convention  framing  New  York 
constltutJon,  as  to  whether  impeachment 
should  suspend  President's  functions.  (3 
Madlaon  Papers  11E4.)  Subsequently  Mr. 
Morris,  In  conjunction  with  Mr.  Rutledge, 
moved  that  "persons  impeached  be  sus- 
pended from  their  offlces  until  they  be 
tried  and  acquitted."  To  this  Mr.  Madi- 
son replied:  "The  President  is  much  too 
dependent  already  upon  legislature  by 
power  of  one  branch  to  try  him  In  con- 
aequence  of  an  impeachment  by  other.  This 
jspenslon  will  put  him  in 
ine  branch  only.  They  can  at 
It,  In  order  to  make  way  for 
the  (unctions  of  another  who  will  be  more 
favorable  to  tbeir  views,  vote  «  temporary 
removal  of  existing  magtatrata."  (3  Madi- 
son Papers  1572,  1G73.)  The  amendment 
was  thereupon  rejected  by  vote  of  eight 
states  to  three.  (See  art.  I,  {  1,  subds.  I.  7. 
constitution  of  the  United  States,  and  sea 
article  on  "Trial  by  Impeachment,"  by  Prof. 
Theodore  W.  Dwlght,  t  Am.  U  Beg.  (N.  S.) 
177,  178.) 


§762.  PKESmiNa  0F7I0ER  WHEN  LIEUTENANT-GOVEENOB  IS 
IMPEACHED.  If  the  lieutenant-governor  is  impeached,  notice  of  the  impeach- 
ment must  be  immediately  given  to  the  senate  by  the  assembly,  that  another 
presiiieat  may  be  chosen. 

Hiatory:     Enacted  Febraary  14,  IST2,  re-enactment  of  |  68  Criminal 
Practice  Act  ISGl,  Stata.  ISEl.  p.  219 

e        Kovernor,  see  Cal.  Const.  1879,  art.  Y,  |   l*. 
f       1  Hennlng's  General  Laws  (Sd  ed.),  p.  xlvil. 


§753.    mPEAGHMENT  NOT  A  BAS  TO  INDIOTMEHT.     If  the  offense 

for  which  the  defendant  is  convicted  on  impeachment  is  also  the  subject  of  an 

indictment  or  information,  the  indictment  or  information  is  not  barred  thereby. 

HIatery:      Enacted  Februaiy  14.  1872,  re-enactment  of  S  69    (with 

Bllgtit  verbal  changes)  Crtminal  Practice  Act  1851,  Stats.  18S1,  p.  219i 

amended  February  IS,  ISSO,  Code  Amdta.  ISSO  (Pen.  C.  pt.),  p.  3. 

1,  CaBstflBtlmal  prsThloB.  —  "Omcer 
convicted  or  acquitted  In  Impeachment  pro- 
ceedings for  any  misdemeanor  In  ofnce  shall 
nevertheless  be  liable  to  Indictment,  trial, 
and   punishment   according    to    law," — Cal. 


I,  etc.,  see,  ante,  sactloD  7S7,  and  n 
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ACCUSATION  BY  GRAND  JURT. 


OF  THE  BEMOVAL  OP  CIVIL  0PPICEK8 

f  758.  Aeeugation  to  be  presented  bj  the 
grand  jury. 

I  759.  Form  of  accuaation. 

I  760.  AccuHitioii  of  impeaehmeot  to  be  trani- 
mitted  to  the  diEtriet  attorney,  and 
cop7  aerved  on   the  defendant. 

S  Tfll.  Froceediags  if  defendant  doe*  nat  ap- 

I  762.  Befendant  may  object  to  or  denj'  tha 

accusation. 
I  763.  Form  of  objection. 
I  T64.  Manner  of  denial. 
I  765.  If      objectiona      overruled,     defendant 


OTHEHWI8E  THAN  BT  IMFEACHMENT. 
f  766.  Proeeedinga  upon  pl«a  of  guilty,  re- 
fusal to  anawer,  or  denial. 
i  767.  Trial  by  jnry. 
I  768.  State  and  defendant  entitled  to  process 

( 769.  Judgment     upon    conviction,    and     its 

1 770.  Appeal  from  judgment.  Dcfcn'lant 
Buapended  until  jadgment  ri'ver^ct. 
Office  filled  pending  appeal. 

I  771.  Froceedinga  for  the  removal  of  a  dis- 
trict  attorney. 

I  772.  Removal  of  public  officers  by  snmniBry 
proeeedlnga    before    superior   courts. 

g  768.  ACCUSATION  TO  B£  PRESENTED  B7  THE  Q&AND  JUBT.  An 

accusation  in  writing  against  any  district,  county,  township,  or  muocipal  ofB- 
eer,  for  [1]  wilful  ot  [2]  corrupt  misconduct  in  office,  may  be  presented  by  the 
grand  jury  of  the  county  for  or  in  which  the  officer  accused  is  elected  or  ap- 
pointed. 

History:  Enacted  February  14,  1872,  re-enactment  at  S  ^0  Criminal 
Practice  Act  1S51,  Stats.  ISEl,  p.  219;  amended  by  Code  CommtsBlon, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  4S1,  act  held  uncon- 
stitutional, see  history,  j  5,  ante. 


BEMOVAL  OP  PUBLIC  OPFICEB  BY 
ACCUSATION    AND    BECALL. 
I.  In  General. 
IL  Bemovai-  Fkou  OmcE — Accusation  by 

Grand  Jubt. 
L  In  Qehebau 

1,  As    to    constitutionality    of    section — 

Power  of  legislature. 

2.  Aa  to  rules  governing  proceedings  for 

removal — In  general. 
3,4.  Same  —  Form    of    accusation  —  Being 
exempt    from    the    merely    technical 

5.  Same — Same — Sufficiency     of     aceusa- 

6.  Same — Nature  of  proceedings, 

7.  Any  public  oKcer  may  be  removed. 

8.  City  officera — Elective  officer. 

0, 10.  Same— Elective  officers  of  municipality 
— Power  of  latter. 

11.  Same — Same — City  charter  prevaila. 

12.  Same — Extortion. 

13.  Same — Removal     under     provision     of 

city  charter. 

14.  Same  —  Same  —  Recall  provision 

adopted  by  municipality. 

15.  Same — Same — City  treasurer  guilty  of 

wilful    misconduct   in   office. 

16.  Same — Same  ^Unconstitutionality      of 

section  770,  post,  effect  of. 

17.  Classes    of    misconduct    speeifled,    are 


18, 19.  Crimes  or  corrupt  acts,  or  wilful  non- 
feasance charged—'Itemediea. 

20.  Same — Cumulative  remedies. 

21.  Same— Recall    election— A   third    rem- 

22,23.  Same— Same— Duty  of  council  to  call 
election. 

24.  Same  —  Same  —  Same  —  Affidavit    re- 

quired— Sufficiency    of. 
2S,  26,  Criminal    nature   of    proceedings  —  In 
general. 
27,  Same — A  summary  proceeding. 

25.  Same — Not  proaccution  for  a  crime. 
29,30.  Same— Title  of  accusation. 

31.  Main   purpose   of  accuaation. 

32.  Power     to     remove— An     incident     of 

power  to  appoint. 

33.  Same— Where    duration    of    office    is 

fixed  by  law. 

34.  Removal   from   office   for  corrupt  mis- 

cond  uct — Appeal 

35.  Sufficiency  of  verdict. 


36.  Accusation    charging    neglect,    etc. — 

Proceeding,   how  commenced. 

37.  Assessment    of    property — Refusal    to 

38.  Charter   of   municipality. 

3i).  Same — Amotion   of   municipal   officer. 
40.  Same — Jurisdiction. 
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41,  43.  Same — Removal  of  chief  of  police. 

43.  Indictment — Accusationi     not     to     l> 

treated  as  such. 

44.  Same — Accusatioiis  lield  iasnlEcient. 

45.  Same — Corrupt  motive  necessary  to  b 

alleged. 

46.  Same — Lawful   act   done   with   unlaw 


SG.  78  Pac.  242:  In  matter  of  Shepard,  ISI 
Cal.  171,  174.  lit  Pac.  613;  Reld  v.  Superior 
Court,    186   Pac.    634. 


fnl  i 


t  of. 


plenary 


X. 


charged    n 

eed 

act  which 

ir   It   does 

Inc 

crime,  a  Ju 

dgr 

satlon.  which 

removal   t 

om 

procedure,  (he  nccuaai 


47.  Judgment   of   removal. 

48.  Joriadiction — Of    superior    court    and 

municipal  boards^When  concurrent. 
48.  Same — Misdemeanor  only. 
SO.  Same — Writ  of  prohibition  to  restisin 

ezerciiie  of  jurisdiction. 
61.  Same — Same — Will    not    issue    to    re- 

Btrain  board  of  trustees. 
52.  Judicial   officer — Not  subject  to  ciim- 

inal  prosecution,  when. 
63.  Legislative     discretion — Duration     of 

tenn  of  office. 

54.  Misconduct    in    office — Cormption    not 

implici]  by. 
6S.  Number  of  grand   jurofs   required   to 
vote  for  accusation. 

56.  Power  to  remove  municipal  officers. 

57.  Phrase   "mieeooduct  in   office,"   what 

includes, 

55.  Prosecution   upon   complaint   of    indi- 

59.  Procee<lings  in  nature  of  impeachment. 

60.  Probable  cause  for  removal  from  of- 

fice— Bemedies. 

I.  IN  GENERAL. 
1.  A*  to  cannltlallonBlltr  of  ■cetlon— 
PoivFT  •(  lerlHlatDre. — Under  the 
conferred  by  section  18  of  article 
constitution,  the  IcKtslature  hai 
power  to  enact  this  and  the  succeeding 
Becllons.  providing  for  the  trial  of  public 
oincers  for  misdemeanors  In  office  otherwise 
(han  by  impeachment — Mailer  of  Aecuusa- 
tlon   of  Shepard,  161   Cal,   ITt.   118   Pac.   618. 

FBeiwI — The  procedure  under 


conduct  constituting  i 
of  removal  on  the  aceu 
(o  only  to  the  eTtent  o 


alleged  to  have  done  the  unlawful  act  com- 
plained of;  such  fact  appearing  by  neces- 
sary intendment. — Reld  v.  Superior  Court. 
—  Cal.   App.   — .   186   Pac,    634, 

tlOB  whenever  It  apprizes  the  defendant  of 
what  he  is  accused  and  to  enable  him  to 
make  his  defense  thereto. — Reld  v.  Superior 
Court,  —  Cal,  App.  — ,   186   Pac.  6S1. 

«.  Sane — Nalnrc  af  pnwrrdlBg.— The 
proceeding;  for  removal  here  provided  for 
Is  a  summary  proceeding  by  accusation, 
.pt    from 


applicable 


and   prosecutions   in    general,  - 

Accusation    of    Shepard,    161    Cal,     174,    118 

Pac.   513. 

As  4a  crlmlaal  antare  of  proeeedlaKs,  see, 
pars.  25-30,  this  note:  post,  |  771,  note  par. 
3;  1  772,  note  pars.  59-63. 

T.  Aay  pabllc  aBprr  Biay  be  renaavrd, 
although  the  alleged  act  charged  tails  short 
of  the  commission  of  a  crime. — In  matter 
of  Burleigh,  46  Cal.  3B,  37,  78  Pac.  242: 
Reld  V.  Superior  Court,  —  Cal.  App.  — ,  186 
Pac.  634. 

8.  City  aflern— BleetlTc  aOlccr.— The 
proceeding  by  accusation,  as  here  pmvlded. 
Is  applicable  to  the  removal  of  an  elective 
officer  of  a  municipality. — Matter  of  Accu- 
sation of  Shepard,  161  Cal,  175,  118  Pac.  513. 

Aa  to  charter  sf  mtmlelpBllty  aad  rr- 
Biaval  ol  vlheera,  see  pars.  38,  41.  this  note. 


Ity  — 1 

wlthoi 


e  of  a  charter  provlsl 
¥er.      The    common-law 
not  an  incident  or  the  p 


)ali(y   1 


lft9.  118  Pac.  70 
Editorial  Bote 
I  before   the  1 


provided  by 
cceedlng  sec- 
rrustees.   161 


municipal  c 

11.     Sane 

—Where  re 

of   office   is 
sively    In 


charter 


this  and  the  succeeding 
do  not  apply  and  the  superior  court 
out  Jurisdiction  to  proceed  In  an  In 
found   by   the   grand  Jury   under   b 
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REMOVAL  OF  OFVICER — RECALL 


ttons,  And  theretore  prohibition  will  lie, — 
CralK  V.  Superior  Court,  lET  Cal.  481.  4tG. 
lOa  Pac.  SIO. 

la.  fluie  —  Bxtorttoa.  —  A  city  council- 
man who  la  cbargad  with  aoIlcltliiK  money, 
or  demandInK  money,  aa  a  condition  of 
doing  hie  duty  aa  truatea  of  the  public 
fundi  In  tbe  allowance  of  clslma  agalnat 
the  city,  may  bo  accused  and  tried  by  tbe 
summary  proceeding  herein  prescribed. — 
Matter  of  Accusation  of  Shepurd,  ISl  CaL 
174.    lis    Pac    Ell. 

IS,  SaiMg,  Rf^oTal  Hhtfer  prsTletoa  of 
ctty  ekarter  provldlnE  that  where  any  of- 
ficer, during  his  term  of  ofllce,  Bball  vote 
on  or  participate  In  any  contract  or  trans- 
action In  which  he  la  personally  Interested, 
he  abatl,  upon  conviction,  forfeit  his  office 
and  be  punished  for  mlsdemeanoT,  Jurisdic- 
tion to  hear  and  determine  the  action  for 
removal  is  In  the  superior  court  on  pre- 
sentment by  tbe  grand  Jury  under  the  above 
and  succeeding  sections,  and  not  In  the 
police  court  Of  the  municipality,— Be tkou- 
ski  v.  Superior  Court,  S4  Cal.  App.  IIT,  161 
Pac.  lOST. 

14.  aaMC  —  flaHc.  —  Recall  pnvUloa 
adopted  by  maBlrlpallty  does  not  supersede 
or  supplant  the  method  'or  removal  from 
offlce  on  forfeiture  theretofore  prevailing; 
the  above  eection  operates  concurrently 
with  tbe  recall  provision. — Betkouski  y. 
Superior  Court,    14   Cal.    App,    117,    164    Pac. 

Aa  ta  recall  of  city  electloa  oSecra^  see 

pars.  tO-H.   thiB  note. 

IB.  8aa>* — Sasae. — Ctty  tnaanrcr  gstlly 
nf  wlltal  nlicondBct  la  oBee  Is  removable 
under  the  provisions  of  the  above  section 
and  not  under  a  charter  provision  as  to 
such  removal,  where  the  misconduct  com- 
plained of  took  place  before  the  charter 
provision  went  Into  effect.  —  Hunt  v. 
Superior  Court.  178  Cal.  470.  IT!  Pac.  470. 

19.  Smbc  —  Saaic.  —  Uaeoaatttntloaallfy 
of  aeetlDB  TTB,  post,  purporting  to  give 
an    appeal   from    a   Judgment   of   a   superior 

alTect  the  above  section  and  the  remaining 
sections  of  the  chapter,  because  section 
7T0  Is  Independent  of  all  the  other  sec- 
tions and  its  invalidity  does  not  anecl  the 
validity  ot  the  other  sections.  —  Hunt  v. 
Superior  Court,    ITS  Cal.   4T0,    ITS  Pac.   109T. 

IT,  Claasea  of  aslseoadaet  aprelfled  for 
which  public  officer  may  be  removed  under 
accusation  by  grand  Jury  under  this  chap- 
ter are:  (I)  Misconduct  or  (Z)  corrupt  mis- 
conduct.—Coffey  V.  Superior  Court,  147  Cal. 
625.   629.    82   Pac,    T6,  76, 

See,  also,  pars.  lB-24,  this  note. 

18.  CrlBtea  or  eanrapt  acta,  or  wlltal  son- 
reaaaacr  ekartted^— Remedy  may  be  (1)  by 
ncrusatlon  by  Krand  Jury  under  the  pro- 
visions of  the  above  section,  or  <I>  by  accu- 
«alion  of  a  private  person,  under  provisions 
"f  seclion  T7!,  post. — Cllne  v.  Superior 
Court.    —   Cal.    App.   — .    193    Pac.    929. 

See.  also,   par.   60.   this   note. 


Aa  to  eiasaCB  ot  HlaeoHdact,  see   par,    17. 

this  note. 

19.  This  chapter  of  thia  code  provld.;s 
two  methods  ot  proaecutlon;  one  Is  by 
accusation  In  writing  presented  by  grand 
Jury,  stating  offense  charged  in  ordinary 
and  concise  language,  under  which  accused 
is  entitled  to  and  must  be  tried  by  jury, 
and,  upon  conviction.  Judgment  la  that  de- 
fendant be  removed  from  office:  other 
method  Is  summary  method  provided  by. 
post,  section  7TI.  In  all  essentials  of  cause 
and  effect,  latter  Is  criminal  proceeding 
equally  with  former.— Thurston  v.  Clark. 
lOT   Cal.   185,   2B8,    III,   40   Pac.   4IG. 

M,  flasae— tTaasBlatlTc  rencdlca  are  pro- 
vided In  sections  768  and  771. — Coffey  r, 
Superior  Court,  147  CaL  GIG,  81  Pac  TS, 
followed  In  Carbon  County  v.  Hamilton. 
48  Utah  EOS,  160  Pac  TAG,  In  construing  and 
applying  atatutes  with  suhatantlally  the 
same  provlslona. 

91.  SaHo  .—  R«aU  eleettoa.  ,—  A  tklTd 
remedy  la  provided  tor  by  recall  election, 
under  the  charter  provisions  of  various 
municipalities,  and  under  a  general  statute 
ot  the  state  providing  for  tba  recall  of 
elective  officers  of  Incorporated  cities  and 
towns. — See  1  Bennlng's  General  I-awa  (Sd 
ed,).   p.  ^ 


,  this 


See  par.  li 

32.     Saue- 
IrctlOB.  —  The    provision    in 
barter    for    the    removal    of    i 
leers    by    i 


laell  to  call 

.  municipal 
inlctpal  of- 
Imposes  upon  the  council 
ig  body  of  the  municipality 
the  duty  to  call  an  election  and  submission 
of  the  question  of  removal  to  the  voters 
upon  being  presented  wllh  a  duly  certlfled 
recall  petition,  and  this  duty  Is  mandatory 
In  those  cases  in  which  the  petition  pre- 
sented is  sufficient  in  form  and  substance. 
— Sidler  V.  City  Council  of  Bakerafleld,  — 
Cal   App.   — ,    185    Pac,    184. 

11.  This  duty,  however.  Is  mandatory 
only  where  a  petition  auRIclent  in  form  and 
substance  is  presented.  If  any  requisite 
and  material  statement  was  omitted  there- 
from so  an  to  make  it  appear  that  the  peti- 
tion was  Invalid,  the  council  would  be  Jus- 
tified in  the  action  taken. — Conn.  v.  City 
Council  ot  the  City  of  Richmond,  IT  Cal. 
App.  TOS,  lai  Pac,  714,  T19;  Sldler  v.  City 
Council  of  Bakersfleld,  —  Cal.  App.  —,  186 
Pac.   194. 

».  Sane  — Same  — Same  — Afldavlt  re- 
paired— BDHdeney  of.— Under  a  charter 
provision  paralleling  the  requirements  in 
January  2.  1911  (Stats,  and 
Amdts..  extra  session  1911,  p.  118,  t  Hen- 
nlng's  Oeneral  Laws,  3d  ed„  p.  —  ).  provid- 
for    the    recall    of    elective    offlcor?    of 


cities 


.    is 


sought. — Sldler 
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V.  Clly  Council  of  Bakerafleld,  —  C«l.  App. 
— .  185  Pac.  1B4. 

Pac.  702;  Sponosle  v.  Curnow,  138  Cal. 
GSO.    Sg2.    t»    Pac,    2EG. 

■«»ral.  ~  ProceedingB   under    thla    section 
and    the   followinK   sections   for   removal    of 

S3.  Same.— When  dnntloH  af  «■«•  la 
«ied  br  UiT  creallnB  It,  and  where  there 
Is  proTlalon  for  removal  durlnK  time  limited 

local  otHcers  for  misconduct  In  < 
accusation  by  grand  Jury,  thoug 
In  themselves  as  lar  as  they  gc 

1   and   Independent   of   the   i 


>vldeij 


1  this 
1    their 


Indict 


Barded  as  pertatnlne  to  crimes  and  offenaes 
against  state.— Coftey  v.  Superior  Court,  2 
Cal.  App.   4S3,   «G6.    S3    Fac.    GSO. 

3t.  An  action  under  the  above  and  suc- 
ceeding sections  Is  In  the  nature  of  a  crim- 
inal proceeding  within  the  meaning  of  sec- 
tion 1S0T.  subdivision  3  of  Political  Code, 
— OlbBon  V.  Sacramento  County,  34  Cal.  App. 
GS3,  1T4  Pac.  93G.  See  People  ex  rel,  Dorrls 
V.  McKamy.  16S  Cal.  G31,  143  Pac.  TG2; 
In  matter  of  Reld,  182  Cal.  88.  IST  Pac.  T. 

97.  Sane. — A  aaaiBary  proeeedlBC  regu- 
lated, as  tar  aa  It  Is  regulated  at  all.  by 
the  provisions  of  the  chapter,  of  which 
the  above  section  Is  a  portion,  which  chap- 
ter and  provisions  the  legislature  had 
plenary  power  to  pass  under  the  authority 
ot  section  18  of  article  IV  of  the  state  con- 
stitution.—Matter  o(  Shepard,  ISl  Cal.  ITl. 
1T4,  lis  Pac.  Git. 

and  a  Jud^teent  and  order  of  removal  from 


law.— People  v.  Jewett,  t  Cal.  231,  293.  See 
UL  Field  v.  People,  2  Scam.  79.  Maaa.  Avery 
V,  inhabitants  ot  Tyrlngham,  3  Mass.  160, 
ITT.  Pa.  Commonwealth  ex  rel.  Lehman 
V.   Sutherland.    3    Berg.    &  R.    14S. 

S4.  ReBBval  trou  ofllce  for  earrapl  inla- 
coadBFt — Appeal. — An  accuaatlon  under  the 
provisions  of  thla  section,  charging  a  public 
officer  with  corrupt  misconduct  In  offlce. 
Is  not  an  Indictment,  and  the  only  appeal 
allowed  In  such  a  case  Is  that  secured  to 
a  defendant  under  the  provisions  ot  sac 
tlon  T79,  Penal  Code.— Matter  of  Application 
of  Shepard,   1«1  Cal.   1T3.  IIS  Pac.  G13. 

See,   alao,    par.    IS,    this   note. 


offlce 


the 


rutlon    I 


istltute 


crlni 


-   to   a 


—In   1 


.  146  Cal.  36.  ST.  Tt  Pac.  242; 
re  Reld,  182  Cat.  8S,  ISS  Pac.  7;  Reld  v. 
Superior  Court,  —  Cal.  App.  — ,  ISS  Pac.  034. 
X».  Saaae — Title  af  ■eevaaliaa. — Although 
the  proceeding  by  accusation,  under  this 
and  succeeding  sectlona,  la  In  every  eaaen- 
tlal  particular  a  criminal  action,  the  fact 
1    the   People   ot 


the    Stat 


the     defendai 


did     : 


e  pen 


:   In 


n  from  public 
L  offlce;  mlB- 
leed  not  neceaaarlly  In- 
1  would  Itself  constitute 
Iocs  Include  auch  crime 
<atlon  would  not  be  bar 
lecutlon  tor  such  crime, 
Igh,    14G    Cal.    3G,    37,    78 


[Conduct    chargei 

crime,    and    If    1 
judgment  on   ac 

—Matter    of    Bu 
Pac.   242. 

S3,  Pawer  t< 
power  to  appolBt,  and  Is  made  so  expressly 
by  constitution.— People  v.  Hill.  7  Cal.  9T, 
102.  See  People  ex  rel.  Ryder  V,  Ullner, 
7  Cal.  G19.  G:4:  Patton  T.  Board  of  Health. 
12T    Cal.    339,    399.    78    Aro.    St.    Rep.    06.    E5 


tctloi 


770. 


par.  9. 

SS.     8nSpi 


latlon  of  c 


rerdlet.^Wher 


the 


r  ot 


>   Jurisdiction    of    the    court   to    try 

It.— Matter    of    Accusation    of    Shepard,    101 

CaL    174,    IIS    Pac.    G13,    distinguishing    City 

of  Santa  Barbara  v.  Sherman,  61  Cal.   G7. 

SO.     A    like     holding     upon     the     Identical 

provisions  in  Oay  v.  District  Court,  41  Nev. 
330.  3  A.  L.  R.  Zit.  171  Pac.  lEO. 


under  Is  simply 
without  specifying  aa  to  the  thirteen  counts 
ot  the  accusation,  an  unqualllled  verdict 
of  guilty  responds  to  the  plea,  and  Imports 
such  a  nndlng  of  offlclal  misconduct  as  will 
support  a  judgment  of  removal.— Matter  ot 
Accusation  of  Shepard,  161  Cal.  174,  118 
Pac.  813. 

Aa  t«  acesaeJ  belnc  catttlcl  to  trial  by 
■  jnry  where  aeeaacd  by  «rand  Jarr.  see, 
post,    i  T67. 

Aa  (■>  aeeaacd  aot  being  entllled  ta  trial 
br  iary  wkere  aeeaaatlaa  br  private  Indl- 
TidBal,  see.   post,    |  T72.    note    pars.    G5-57.    . 

Aa  to  eSeet  ot  verdict  af  Kallty,  see.  post, 
1739,    note    par.    4. 

n. 

TIi 
SB.     Aecoaatlaa  wbtck  ehargra  BCKleet  or 

refusal  to  perform  dutlea  pertaining  to 
offlce  need  not  necessarily  be  commenced 
under     t  TT2,     post,     instead     ot    under     this 


dereliction  of  duty  results  simply  from 
Incompetency  In  ofBcer  or  springs  from 
carelessness  or  Inattention  to  offlclal  duties. 
—Coffey  V.  Superior  Court,  J47  Cal.  Gi6, 
E29.   82  Pac.   7G,  78. 

S7.  AaaeaameBt  »t  praperty  for  less  than 
actual  value  is  not  refusal  or  neglect  to 
perform  offlclal  duties,  but  If  made  for 
purpose  and  with  design  of  enabling  party 
or  corporation  assesaed  to  evade  taxation, 
Is  "wilful  and  corrupt  misconduct  in  offlce." 
tor  which  such  person  might  be  accused  by 
grand  Jury,  under  provisions  ot  this  aec- 
tlon.— Slebe  v.  Superior  Court,  111  Cal.  BBl, 
EE8,  48  Pac.  466. 

SS.     Chart. 
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omclBl     delinquency    ai 

a    removal    from    oRlce 
petual    dlBauaimcBtion 


ilsconducl,  one 
other  a.  per- 
1  holdlnK  any 
t  municipality, 
valid,  in  so  far.  at  leait,  bh  It  relates 
removal  from  offlce. — Croly  v.  Sacra- 
nto.  11»  Cal.  329,  33S,  SI  Pac.  323. 
iM  to  rmavBl  B>d  recall  ol  cltr  oOlcerB. 
pars.  S-16,  S1-S4.  this  note, 

lunlclpalltleB  may  provide  by  charter 
Bmolion  of  purely  municipal  ofllcerB, 
exercise  of  police  power  neceaaary 
welfare  of  city,  and  In  so  far  as 
irler  alTectB  this  purpoae.  It  Is  valid. — 
>ly    V.    Sacramento,    119    Cal.    li»,    Z3G,    SI 

a      SBHie    —   JnrisdlctlDB.   —   No    Incon- 


rlBions    of    this   and    succeedInK   aectiona. — 
ColTey  v.  Superior  Court.  147    Cal,    625.    G33. 
83   Pac.    TG,    TS. 
41.     Sane — Renaval   •!  ekicf  of  polle«. — 

Method  provided  by  charter  of  San  Fran- 
cisco lor  removal  of  chief  of  police,  tor 
mlaconduct.  is  eitluaive,  he  being  only  . 
municipal  omcer.  and  provialona  of  such 
charter  auperaede  provisions  of  above  and 
followInK  aectiona  of  this  code,  by  virtue 
of  constitutional  provialona.  —  Dlnan  v. 
Superior  Court,  «  Cal.  App.  217.  »1  Pac.  SOe. 

43.  CoBpare  Co  (ley  v.  Superior  Court, 
14T   Cal.    525.    83   Pac.   75. 

See  Chnrekl  AanotBted  Charier  of  Sin 
FraBClseo,  pp.  !S3,  383.  for  provisions  of 
municipal    charter    referred     to. 


4».    iBdletBeat. — The  a 


of   Burleigh.   14E   Cal.    3G.    36,   78   Pac.   242. 
44.      Same — AecnaatlaB  held  iBBBincleBt.— 

Indictment  held  tnaufllcient.  for  (Blllne  to 
Blle^e  that  act  charged  agalnBt  Jualice  of 
the  peace  was  done  In  dlschargre  of  Judicial 
functions,  and  for  falling  to  charge  act 
done  with  corrupt,  partial.  mallcloUB,  or 
other  Improper  motives,  and  with  knowl- 
edge that  it  was  wrong, — People  v.  Ward, 
SE   Cal.   &8G,    ESI,    24    Pac.    785, 

he  BUecrd.— Indictment  against  Judicial 
offlcer  tor  misconduct  In  office  must  charge 
act  done  corruptly,  wickedly,  or  maliciously. 
—People  V.  Ward.  85  Cal.  585,  592,  24  Pac. 
786.    See  Triptett  v.  Munter.  BO  Cal.  644.  «4E. 

4*.  Sflup. — lawful  Bet  dsne  with  aalaw- 
fal  iBlrnt  is  not  alone  sumcient  as  basis 
for  Indictment.— People  y.  Ward,  85  Cal. 
585.    583.    24   Pac.    785. 

47.  JedBBseat  aBder  thta  aeelloa  can  only 
go  to  extent  of  removal  from  office. — Mat- 
ter of  Burleigh.  14E  Cal.  SB,  37.  78  Pac.  242. 

4K     JarladlefloB — Of    aBperlvr    canrt    and 


Under  e 


-  Whes 

r  gen«ral  law,  i 


r  under  char 


of  municipality  providing  for  removal  of 
municipal  officers  by  board  of  trustees  con- 
stituting tribunal  for  (rial  of  such  officers 
charged  with  misconduct  of  offlce  or  neglect 
of  duty,  same  evil  Is  dealt  with  and  same 
remedy  provided,  and  Jurisdiction  for  re- 
moval of  such  officers  Is  not  intended  to 
be  exclusive  In  board  of  trustees,  but  only 
concurrent  with  Jurisdiction  of  superior 
court  under  general  law.  —  Coffey  v. 
Superior  Court.  147  Cal.  S2B,  533.  82  Pac. 
75.  77.  See  Roberts  v.  Superior  Court.  14T 
Cal.    568.    669.    83    Pac.    201. 

49.     Saiae  —  Hlademeaaor  ttmlj.  —  If  the 
misconduct    alleged    against    public    officer 

because  it  is  in  violation  of  official  duty. 
proceeding  against  him  is  under  pro- 
visions of  above  and  following  sections. — 
McKannay  v.  Horton.  151  Cal.  711.  121  Am. 
St.  Rep.  148.  IS  L.  R.  A.  (N.  S.)  G61,  91 
Pac.  BBS. 


BO.     Sani 


rit       «t       prohlblfloB       «s 
of   JnrlsdlctloB. — Jurisdic- 

bear,  try,  and  determine  accusation 
d  Jury  against  election  commlsslon- 


for   wilful.    1. 


chni 

■ler  of  1 

laid 

city  ai 

id  CO 

unty 

;:lus 

Ively 

[  sal 

Id  city 

and  . 

>nd 

J" 

jf  said 

and 

from 

exercising  ; 

luriE 

idictlor 

1    In   : 

-Roberts 

.rt,  147 

568. 

569, 

Pac. 

COi. 

See  Ci 

jffey  V.  Su 

perlo 

147 

Cal. 

B2B, 

535,    82 

Pa, 

:.   76,    7 

naatlsB  proTldrd 


SI.  Savi — SBBse.— WIU  aat  Isaae  ta  re- 
ralB  beard  of  traateea  of  a  municipality 
om  proceeding  to  try  an  officer  upon 
large  of  official  misconduct  under  charter 
-ovldlng  as  penalties  for  official  delln- 
lency  and  misconduct  removal  from  offlce 
id  perpetual  dlsqualltlcatlon  from  holding 
iy  other  position  In  service  of  munlclpal- 
y,  charter  being  valid  with  respect  to 
^nalty  of  removal  at  least,  and  decision 
'  hoard  not  being  anticipated  with  respect 
.  perpetual  disquall  flea  ti  on.— Croly  v. 
icramento.  119  Cal.  329.  235.  Bl  Pac,  SSI. 
BZ.  JndlelBl  oneer. — Cbb  Bot  be  prwse- 
itrd  ertminally  for  but  Jndguest  rendered 
.■  him,  however  illegal,  unless  rendered 
om  some  motive  of  malice,  parliallty.  or 
irruption.— People    v.    Ward,    86    Cal.    (85. 


Ive     discretion — Dnralli 

ted   by 


dimlnl 


-ely   1 


ution,   ii 
ve   discretli 


It 


legislature,  within  limits  prescribed  by  con- 
stitution.—Christy  V.  Board  of  SupervlHora. 
3S   Cal.   3.   12. 

B4.  MlaeoadBct  In  adlee — Corraptloa  not 
iBplled  by. — Misconduct  In  office  does  not 
necessarily  imply  corruption  or  criminal  In- 
tention.— Coftey  V.  Superior  Court,  147  Cftl. 
625,   530,  82  Pac    76,   7S. 
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REMOVAI—PORH  OF  ACCUSATION — PROCBBDINOS.  H  TO-TSl 


BS.  NHBbrr  ef  Kra'd  Jarora  repaired  to 
vot«  for  ■crHaalloB. — Fact  that  thta  section 
Is  silent  In  reeard  to  number  of  i^rand 
Jurors  required  to  vote  (or  Bccusation  of 
misconduct  In  otilce  does  not  require  unani- 
mous agreement  o(  grand  Jury  to  accusa- 
Uon.  Under  BubdlvUlon  IT  of  Becllon  7 
of  this  code,  majority  may  act,  and  such 
accusation  may  be  presented  by  majority  ot 
grand  Jurors;  but  It  is  held,  under  common- 
lavr  rule,  which  should  be  applied  here, 
of  twelve  < 


Jul 


ralld   B 


mted. 


r  Court,  a  Cal.  App. 
ASS.  S3  Fac.  6S0. 
SS.     Faner   te    rcaiovB   asaBlclpal    olllcerB 

from  ofnce  for  neglect  may  bo  dealt  with 
under  general  law  or  under  charter  of 
municipality. — Coffey  v.  Superior  Court,  HT 
Cal.    SZ5,   G33.   82    Pac.   TG,   Tt. 

ST.  The  phraae  ■■■lacoadHet  ■>  ofBee"  Is 
broad  enough  to  Include  any  wilful  mal- 
feasance, misfeasance,  or  nonfeasance  In 
offlce. — Coffey  v.  Superior  Court,  H7  Cal. 
S2i,  62»,  82  Pac.  7G,  Tfi.  See  State  ex  rel. 
Tilley  v.  Stover,  IIS  Mo.  102,  308,  £0  8.  W. 
7SS. 


Aa   t 


"wlltal   ■ 


plalat  at  ladlvldaal  only  when  misconduct 
complained  of  consists  In  charging  and  col- 
lecting Illegal  fees  or  failure  or  neglect  to 
perform  official  duties  Imposed  upon  officer 
by  law.— CroBsman  T.  Lesher,  ST  Cal.  SS£, 
383,    32    Pac.    449. 

Ab  ta  maiplalat  presented  br  aa  ladl- 
vldaal  acBtaat  oflleer  for  fatlare  or  aegleel 
ta  perfarB  aMelal  datica  ar  for  ekaraJait 
and  calleedBK  Ulecal  feea,  see,  post,  1  772, 
and  note. 


Praec 


aadn 


Immediately  foUoi 

acter    to    articles    of    Impeach 

of  Burleigh,   14S  Cal.  SG,  38,  T 


Pac.  212. 


W>.  Probable  canae  far  reaiaval  fron 
aHc* — ^ReHedlei.— Where  there  Is  probable 
cause  (or  believing  that  public  officer  has 
been  guilty  of  misconduct  in  office,  ample 
remedy  is  afforded  people  by  this  section 
and  sections  which  Immediately  follow  It. 
under  which  he  may  be  indicted  and  have 
fair  trial  before  a  Jury  (dictum).— Kerr  v. 
Superior  Court,  ISO  Cal.  183,  187,  SI  Pac. 
478. 


>  Ann.  Cas.    I912C,   ] 


§769.     FORM  OF  ACCUSATION.      The  accusation  must  state  the  offense 
(.'barged,  in  ordinal?  aod  concise  language,  and  without  repetition. 

History:     Enacted  February  14,  1S72,  re-enactmeat  ot  i  71  Criminal 


Practice  Act  1851,  Stats.  1S51,  p.  219. 

Aa  ta  fOTB  ot  aivaaatlaa  and  i 


see.   ante,   i  TGS, 


§760.    ACOUSATIOK  OF  IMPEACHHZNT  TO  BE  TRANSMITTED  TO 
THE  DISTRICT  ATTORNEY,  AND  COPY  SERVED  ON  THE  DEFENDANT. 

The  accusation  must  he  delivered  hy  the  foreman  of  the  grand  jury  to  the  dis- 
trict attorney  of  the  county,  except  when  he  is  the  officer  accused,  who  must 
cause  a  copy  thereof  to  be  served  upon  the  defendant,  and  require,  by  notice  in 
writing  of  not  less  than  ten  days,  that  be  appear  before  the  superior  court  of 
the  county,  at  a  time  mentioned  in  the  notice,  and  answer  the  accusation.  The 
original  accusation  must  then  be  filed  with  the  clerk  of  the  court. 

HKtoryi     Enacted  February  14,  1S72,  re-enactment  ot  i  72  Criminal 

Practice  Act  1S51,  Stats.  1S61,  p.  219;    amended  February  IS,  1880, 

Code  AmdU.  1880  (Fen.  C.  pt.),  p.  32. 


e  of  pracc»illacB   tor  reaia* 


,   I  7S3  and  post.  I  T' 


§761.    FROCEEDINOS   IF   DEFENDANT   DOES   NOT   APPEAR,    The 

defendant  must  appear  at  the  time  appointed  in  the  notice  and  answer  the 
accusation,  unless  for  some  sufficient  cause  the  court  assign  another  day  for 
that  purpose.  If  he  does  not  appear,  the  court  may  proceed  to  hear  and  deter- 
mine the  accusation  in  his  absence. 
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|I7<3-7M  OBJECnoNfl   BT  DEPEND  ANT— JURY  TRIAI.  (Pt.  II. 

§762.    DEFENDANT  MAY  OBJECT  TO  OR  DENT  THE  AOOUSATION. 

The  defendant  may  answer  the  accusation  either  by  objecting  to  the  sufficiency 
thereof,  or  of  any  article  therein,  ot  by  denying  the  truth  of  the  same. 


§  76S.     FORM  OF  OBJECTION.     If  he  objects  to  the  legal  sufficiency  of  the 

accusation,  the  objection  must  be  in  writing,  but  need  not  be  in  any  specific 

P  (m,  it  being  sufficient  if  it  presents  intelligibly  the  grounds  of  the  objection. 

History:     Enacted  Febraary  14,  1872,  re^nactment  ot  3  7S  Criminal 

Practice  Act  1851,  Stats.  1851,  p.  220. 

§764.     MANNER  OF  DENIAL.     If  he  denies  the  truth  of  the  accusation, 
the  denial  may  be  oral  and  without  oath,  and  must  be  entered  upon  the  minates. 


§  766.  IF  OBJECTIONS  OVERRULED,  DEFENDANT  MUST  ANSWER. 
If  an  objection  to  the  sufficiency  of  the  accusation  is  not  sustained,  the  defend- 
ant must  answer  thereto  forthwith. 


§766.  PROCEEDINOS  UPON  PLEA  OF  OUILTT,  REFUSAL  TO  AN- 
SWER, OR  DENIAL.  If  thi  defendant  pleads  guilty,  or  refuses  to  answer 
the  accusation,  the  court  must  render  judgment  of  conviction  against  him.  If 
he  denies  the  matters  charged,  the  court  must  immediately,  or  at  such  time  as 
it  may  appoint,  proceed  to  try  the  accusation. 


g  767.     TRIAL  BY  JURY.     The  trial  must  be  by  a  jury,  and  conducted  in 
all  respects  in  the  same  manner  as  the  trial  of  an  indictment  for  a  misdemeanor.. 


Aa  to  light  Is  triBi  by  fmrj  la  vroeerdtB*  Am  to  wketkn  then  la  riskt  t*  trial  br 

for  TFB«val  trom  pnblle  oai«c,  see  note,   I        Jarr  «■  aeeaaatlDB  by  prlrata   pcnsm,  aee. 
A.  Ia  R.  i23.  post,  1  TT3  and  note. 

§  768.  STATE  AND  DEFENDANT  ENTITLED  TO  PROCESS  FOR  WIT- 
NESSES. The  district  attorney  and  the  defendant  are  respectively  entitled  to 
such  process  as  may  be  necessary  to  enforce  the  attendance  of  witnesses  as 
upon  a  trial  of  an  indictment. 


§  769.  JUDGMENT  UPON  CONVICTION,  AND  ITS  FORM.  Upon  a  con 
viction,  the  court  must,  at  such  time  as  it  may  appoint,  pronounce  judgment 
that  the  defendant  be  removed  from  office;  but,  to  warrant  a  removal,  the 
judgment  must  be  entered  upon  the  minutes,  and  the  causes  of  removal  most 
be  assigned  therein. 

History;  Enacted  February  14.  1S72.  re-enactment  ol  E  81  Criminal 
Practice  Act  18B1  (Stata.  1861,  p.  220),  aa  amended  by  5  4  Act  April  3, 
1S63.  State.  1863,  p.  1S8:  amended  by  Code  CommlBslon.  Act  Marcb 
IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  4S1,  act  beld  unconstitutional, 
see  history,  9  5,  ante. 

6i« 
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no    APPBAI/— VlfCOHBTITVTIONAI.rrr. 


|7T0 


JUDGMENT  UPON  CONVICTION. 

1.  Judgment    and    order — Coneliuive    aa    to 

2.  Same — Annnlment   on  certiorari. 

3.  Same — Suflicieiicj  of  atatement  o(   niue 

of  removal. 

4.  Verdict  of  guilty— Effect  of, 

1.  Jndsnvnt  anJ  ordct^i^^oBelnBlTe  ■■  to 
nkat. — A  JudKment  llndlnK  accused  guilty 
o(  the  oRense  cliBrg:ed  In  the  accusation, 
and  an  order  of  removal  from  office,  are 
conclasive  in  the  matter  of  the  Incumbency 
e  omce,  only.— In  re  Held,  182  Cal.  i». 


mlBcarrlBB-e    of    Justice. — Held    v.    Superior 
Court.  —  Cal.  App.  — ,  1S6  Pac.  SS4, 

S.  Bane  —  aaaicleaer  of  atalCHCMt  of 
caaae  af  ren«*>I,  aa  required  by  above  sec- 
tion, where  there  can  be  no  possible  doubt 
regardLnK  the  matter  when  the  whole  Judg- 
ment Is  considered. — Reld  v,  Superior  Court. 
—  Csl.  App.  — ,  186  Pac.  834. 

4.  Verdict  of  KBtlty— Effect  of. — A  ver- 
dict of  Kullty  upon  accusation  based  upon 
provisions  of  this  chapter  does  not  Involve 
Imprisonment  of  defendant  or  any  other 
penalty  except  removsl  from  office. — Mc- 
Kannay  v.  Horton,  ISl  Cal.  Til,  131  Am. 
St.    Rep.    14S,    II    U    R.    A.    (N.    6.)    661,    SI 

18T  Pac,  7.  Pac  698. 

Z.     Same  —  A>BalB«Ht    •■     ccrllararl     In  Aa  la  anncleaey  of  verdict  »t  snlltr.  See, 

those  aases  only  lu  which  there  has  been  a       ante,  I  TG8,  note  par.  SE. 

§  770.     APPEAL  FROM  JUSaMENT.      DEFENDANT  SUSPENDED  UN- 
TIL  JUDQBIENT   REVERSED.      OFFICE    FILLED    PENDIMa   APPEAL. 

From  a  judgment  or  decree  of  removal  from  office  under  any  provision  of  this 
chapter,  an  appeal  may  be  taken  to  the  supreme  court  in  the  same  manner  as 
from  a  judgment  in  a  civil  action[,]  but  until  such  judgment  is  reversed,  the 
defendant  is  suspended  from  office  after  thirty  days  from  the  entry  of  the 
judgment,  unless  within  such  thirty  days  there  shall  be  filed  in  the  office  of 
the  clerk  of  the  court  in  which  the  conviction  was  had,  a  certificate  of  a  judge 
of  the  superior  court  that  in  his  opinion  there  is  probable  cause  for  the  appeal. 
If  a  bill  of  exceptions  is  not  settled  in  time  to  be  used  upon  an  application  for 
such  a  certificate  or  within  twenty  days  after  such  judgment  ia  entered,  the 
error  relied  upon  may  be  presented  to  such  judge  in  any  manner  satisfactory 
to  such  judge.  If  no  such  certificate  be  filed  within  thirty  days  the  office  must 
pending  the  appeal  be  filled  as  in  case  of  a  vacancy.  Appeals  taken  under  this 
section  shall  be  entitled  in  the  appellate  court  to  priority  in  hearing  over  all 
cases  except  such  as  have  been  advanced  upon  its  calendar  by  special  order 
'  of  such  appellate  court. 

HIatory:  Enacted  Febmarr  14.  1S72,  re-enactment  of  S  82  Criminal 
Practice  Act  1861,  StaU.  1861,  p.  220;  amended  Marcb  18,  1906. 
p.  251. 


1,  3.  Construction — The  provision  of  section 
applicable  to  proceedings  under  we- 
tion  772,  post. 

3.  Same — As  to  salary  pending  final  judg- 

4.  Same — Intention  of  legislatare  as  to, 

6.  aame— Not   applicable  to   conviction   of 

8,  Practice — Proceedings    intended    to    be 
anmrnary. 

7.  Same — Judgment — Appeal  from. 

8.  Bight  of  appeal  given  by  section — Beenlt 

secured  by. 

9.  Unconstitutionality  of   section. 


lioB.    apDMea 

*o«  no.  ooi 
p.  c.—tz 


loB — ProvlBloa    sf    Ikla    i 
<    to   prtwerdtava   ander   ■ 

which  provides  for  remt 


>.      COBPI 


Cases  cited  in   par.   4  this 


S.     Same  ^  Coaatraetioa    aa    la    aalary. — 

There  la  nothlnK  in  this  provision  Incon- 
sistent with  right  of  officer  to  receive  sal- 
ary attached  to  his  office.  If  llnal  Juds-ment 
in  proeeedlng  shall  be  In  his  favor.^Ward 
V.  Marshall.  B8  Cal.  155,  158,  81  Am.  St. 
Rep.    1S8,   SO   Pac.   1118.      See   People 


Dor 


ley 


Smyth,    28     Cal. 


Adar 


Doyle,  139  Cal.   BT8,  680.  TS   Pac 

4.  Same — Lestalatare  by  thla  pravialm 
latrnded  that  In  proceedinK  under  accusa- 
tion by  grand  Jury,  defendant's  right  to 
hold  office  and  receive  Its  emoluments 
should  not  be  finally  determined  against 
him  by  Judgment  of  superior  court, — Ward 
V.  MBrBhnl],  98  Cal.  IGG,  IBS,  81  Am.  Bt. 
Rep.  198,  SO  Pac.  1)13. 
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D.     Sam* — Not  ■ppIleHble  t< 
fflaii 


Ib>  at       conduct  In  olTIce,   by  Kfond  lury.  can  < 

laionB   for   entire   bub-       be  determined  by  llnal  Judsment  In  the  i 

ceedEng, — Ward    r.    UarBhall,    t>S    Cal. 

1S9,  SI  Ara.  St.  Rep.  U8,  JO  Pac.  IllJ. 

8.     Rlskt  af  appeal  gtwru  br  abavc 

absence  of  clear  and  eipHclt  < 


to  defendant.  If  BUCfesBful  l 
appeal,  uaual  results  which, 
parties    to    it.    flow   from    reve 


of  operation  of  Judg-ment.  under 
tills  Bectton.  does  not  apply  to  cases  where 
omclal  hag  been  conylcted  of  felony  un- 
der indictment.  Since  prisoner  in  close 
custody  can  not  adminlsler  Buch  office,  he 
can  not  be  allowed  to  stand  In  way  of 
appointment  of  one  who  can  perform  Its 
duliea.— McKannay  v.  Horlon,  IBl  Cai.  711. 
121  Am.  St.  Rep.  148.  IS  L.  R.  A.  {N.  S.) 
661.  81  Pac.  GSS. 

fl.  Praetlee  PraceefllaKB  are  tateafed  ta 
be  ■nnaiarr,  and  as  legislature  has  made 
no    provision    for    review    of    action    of    su- 

Curlis.  lOS  Cal.  661.  663.  41  Pac.  793.  See 
Appeal  of  Houghton.  12  Cai.  S6,  B4;  Blxter'a 
Appeal.  69  Cal.  GEO,  554.  EST;  Wbeeler  v. 
Donnell.   110  Cal.   SEE,  6Et.  43  Pac.  1,  (78. 

T.  Same  —  JadKHeat  —  Appeal  (ran. — 
Guilt  or  Innocence  of  omcer  accused  of  mls- 

§  771.  PROCEEDmoS  FOB  THE  REMOVAL  OF  A  DISTRICT  ATTOR- 
NET,  The  same  proeeediDgs  may  be  had  od  like  groands  for  the  removal  of 
a  district  attorney,  except  that  the  accusation  must  be  delivered  by  the  fore- 
man of  the  grand  jury  to  the  clerk,  and  by  him  to  a  judge  of  the  superior  court 
of  the  county,  who  must  thereupon  appoint  some  one  to  act  as  prosecuting 
officer  in  the  matter,  or  place  the  accusation  in  the  hands  of  the  district  attor- 
ney of  an  adjoining  county,  and  require  him  to  conduct  the  proceedings. 
History:  Enacted  Februarr  14,  ISTZ,  founded  upon  |  S3  Criminal 
~      ■■  """    ■-.  220;  amended  April  12,  1880,  Code 


al  of  ]ud 
iKhts  whi 

had  been  taken  from  him  by  such  erronec 
JudBment.—Ward  v.  Marshall.  96  Cal.  1 
158.   Jl  Am.  SI.  Rep.  198,   30  Pac.  1113. 

•.  UaeoaatltBtlaaalllr  af  atwtlAa.^Tl 
section  Is  declared  to  have  been  unconstil 
tlonal  at  Che  time  of  Its  adoption,  and  r 
to  have  been  validated  by  Che  Bubsequ€ 
statutory  amendment  creatlns  the  distr 
courts  of  appeal. — People  ex  rel.  Dorria 
McKamy.    16t  CaL   G31,    14t   Pac.   751. 


PROCEEDING   TO   REMOVE  DiaTRICT 
ATTORNEY. 

1.  ConstructiOD  of  section — Aa  to  district  at- 

torney acting  for  wbom. 

2.  Same — Duty  of  district  attorney  of  adjoin- 

ing county. 


section  Is  mandatory,  and  if  the  Judge  of 
the  court  in  which  the  accusation  Is  made 
and  the  proceedings  are  to  be  had  elects 
to  order  a  district  attorney  of  an  adjoining 

ofllcer  would  be  compelled  to  perform  that 
duty. — Slnnle  V.  Superior  Court.  —  Cal.  App. 
— ,  186   Pac.   985. 


■KB  within  the  meaning  of 
Ivlsion  S.  of  the  Political 
lacramenCo  County,  34  Cal. 
.  936.  See  People  ex  rel. 
ly.    IE8    Cal.    531.    143    Pac. 


section  4307.  sub^ 
Code. — Gibson  v.  6 
App.  623.  17+  Pac 
Dorrls  V.  McKan 
762;  In  re  Rcld.  1 
See.  also.  ante. 


.  SS,  1 


§772.  REMOVAL  OF  PUBLIC  OFFICERS  BY  SUHHART  PROOEED- 
INGS  BEFORE  SUPERIOR  COURTS.  When  an  accusation  in  writing,  veri- 
fied by  the  oath  of  any  person,  is  presented  to  a  superior  court,  alleging  that 
any  ofBcer  within  the  jurisdiction  of  the  court  has  been  guilty  of  charging  and 
collecting  illegal  fees  for  services  rendered,  or  to  be  rendered,  in  his  oflRce,  or 
has  refused  or  neglected  to  perform  the  official  duties  pertaining  to  his  office, 
the  court  must  cite  the  party  charged  to  appear  before  the  court  at  a  time  not 
more  than  ten  nor  les-s  than  five  days  from  the  time  the  accusation  was  pre- 
sented, and  on  that  day,  or  some  other  subsequent  day  not  more  than  twenty 
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RBUOVAI— ACCITBATION    BY    PRIVATE   PRRSON. 


(lays  from  that  on  which  the  accusation  was  presented,  must  proceed  to  hear, 
in  a  summary  mannei',  the  aceuaation,  and  evidence  offered  in  support  of  the 
same,  and  the  answer  and  evidence  offered  by  the  party  accused;  and  if,  on 
such  hearing,  it  appears  that  the  charge  is  sustained,  the  court  must  enter  a 
decree  that  the  pt^rty  accused  be  deprived  of  his  office,  and  must  enter  a  judg- 
ment for  &ve  hundred  dollars  in  favor  of  the  informer,  and  such  costs  aa  are 
allowed  in  civil  cases. 

History:  Exacted  February  H,  1S72,  founded  upon  H  Act  March 
14.  1863,  Stats.  1863,  p.  41;  amended  April  12,  1S80.  Code  Amdts. 
1880  (Pen.  C.  pt.),  p.  33;  repealed  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  481,  act  held  unconstitutional,  see 
bistory,  S  5,  ante. 


REMOVAL— ON   ACCUSATION   OP 
PBIVATE   PEE80N. 
I.  In  Oenebal. 
II.  Bemoval   from    OrncB— Causes    o^- 

TiME  roa. 
IIL  Plbadino    and   Pkactice— Jhby    TaiAi^ 
Appeal. 


—Act  B. 


—Din. 


nioatioi 


2.  Same — Act    not    intenr^ed    to    punish 

an  officer  by  cemaval,  for  what. 

3.  Same— Purpose  of  nets  of  this  nature. 

4.  Same — Summary    proceeding   provided 

by  this  sectioD. 

5.  Conatitutional  law  —  Offiee  held  sub- 

ject   to   removal. 

6.  Same — Provision  for  money  judgment 


7.  Same — Bemoval  proceeding  authorized 

by  constitution. 

8.  Crimes  or  corrupt  acts — Remedies  that 

may  be  pursued. 
B.  Distinguiabed    from     quo    warraDto^ 
Title   to   office   not   involved. 

10.  Pine   goin^   to  accuaer  or  informer — 

Immaterial   upon  question   of  juria- 

11.  Same — Purpose   of. 

12.  Same — To  what  appliea, 

13.  Intent— Not  esaential. 

11.  Knowledge   of   wrongfulness  of  act — 
As  to  necesBity  of. 

15.  Power  of  legislature. 

II.  Bemoval  Fsou  Owice  — Causes  of— 
Time  fob. 

16.  As   to   removal   being   penalty   merely. 

17.  Same — Punishment  for  wrong-doing. 

18.  Same — Specific    object    of    legislature. 

19.  Any   corrupt    or    wilful    misconduct — 

Ground    for    removal. 

20.  Aaaessmeut  made   by  county  assessor. 

21.  Banb    eommistionera — Not    removable 

by  prosecution  under  thia  section. 

22.  Collection     of    lieeuse-fees  —  By    city 

marshal. 


23.  Failure  to  arreat  upon  e 

— Want  of  process. 

24.  Judgment    for    Sue    in    favor   of   in- 

former-Effect  of. 

25.  Nezlect   of   official   duty   of   officers — 

Failure   to   keep   proper   record    (or 
public    inspection    of   street    asaess- 

26.  Obstruction   of   police   officer — In   dis- 

charge of  his  duty. 

27.  Physician— Elected  to  serve  as  such  at 

deaf,  dumb  and  blind  asylum. 

28.  Power  of  court  to  remove  from  office 

— Upon  conviction, 

29.  Time  of  removal — Subsequent  term  of 

office — As   to   generally. 

30.  Same — Same — Can  uot  be  removed  for 

what  violation  of  duties. 

31.  Same — Same — Proceeding  must  be  in- 

stituted   while    accna^    is    still    in 

32.  Same — Same — Reelected    officer    may 

be  removed  for  former  misconduct. 

S3.  Same — Same — Removal   from   office   to 

which  officer  has  been  subsequently 

elected. 


—Discretion    of 

36.  Findings     entitled     "decision" — 

Printed  in  transcript. 

37.  Founded    npon    writteu   accusation   of 

private   person. 

38.  Same — As  to  when  private  person  may 

39.  Same— Right  of  private  person  to  in^ 

stitute   inquiry. 
40,  41.  Judgment    of   removal — Appeal   from. 

42.  Same  —  Judgment  —  Costs,    when    not 

authorised. 

43.  Same — Pine    included    in. 

44.  "Jurisdiction  of  court"- — Amendment 

of  1880. 

45.  Same — As  to  resting  in  statute. 

40.  Same — Confined  to  officers  of  county. 
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*7.  Same — Construed  to  mean  what. 
48-  50.  Same — Limitation  of — Prohibition. 

51.  Same — Same — Purpose     of    limitation 

of  time. 

52.  Same — Of  superior   courts. 

53, 54.  Same — Of  supreme  eourts  on  appeal. 
65,  56.  Jury  trial — Defendant  not  entitled  to. 

67.  Same — Prohibition  is  not  proper  pro- 
ceeding to  raise  question, 

58.  HandnniiiB   will    not    lie. 


88.  Same — Summary 
as  criminal. 
67,68.  Pleading— Accusation 
held  by  accuser. 

69.  Same — Accusation — Ai 


of. 


character  *b  well 
Pablie  office 
a  requirements 


70.  Same — Same  — -  Insufficient    accusation 
— Want   of   jurisdiction. 

offense. 

73.  Same — Same— Same — Charge   that  of- 

ficer "permits"  commissioD  of  mi 
demeanors — Affirmative  acts  not  ii 

74.  Same — Same — Same — Failure  to  arre 

for  misdemeanor — Essential  facts. 
75-  78.  Same — Same — Sufficiency   of — In   gen- 


Hce. ' ' 
80,81.  Same  —  Same  —  VeHfication   of,   suffi- 

62,  S3.  Same — Entitling  action — In    name 

64-85.  Same— Same — To     ba     in     name 

67, 88.  Same — Same — Same — Error     in     ei 
t1  iDg — Am  en  dm  ent. 
89.  Same— Same — Same — Pact   that    pros- 
ecution is  commenced  by  individual. 
80.  Same — Defective     when      filing      to 

allege  knowledge. 
91.  Same — Demurrer    to    accusation. 
93.  Same— Pacts  must  be  pleaded. 
93.  Rules  of  practice. 
94, 95.  Witnesses — Accused  can    not  be  com- 
pelled  to   testify. 
9«.  Writ  of  prohibition, 

I.  IN  QENERAU 


■••«■    Ui*,.foi 


neglect   c 


—Matter  of  Marks,  tS  Cal.  199,  117, 


alty  of  Ave  hund 
of  judgment  In 
du  lies. —Triplet! 


■.  EO  Cal,   644,  646. 


irkethrr    laMat    I>    BMteimrrf    se 

bia  note. 

httbfr  kaawlrtee  a(  irroasfBlae* 


S.     Saair — Purpoa*  af 

e  ol  BUthorl 


■  at  t 


y  per« 


who   would    take   duty   upon    himself   to    In- 

cubllc  ofUcers  In  manner  pointed  out.  I( 
Is  not  personal  interest  of  complainant 
which  statute  rcKards.  but  higher  and  more 
Important  interest  of  people  and  body 
politic  In  honest  OJid  faithful  discharge  of 
official  duties  by  public  servants. — Hatter 
of  Marks.   4S  CaL   199,   216. 

4.  Same — BnmiBarr  vropceAlnsa  pravl4e« 
br  tbia  MctloD  are  aimed  at  ofHcer  as  such, 
and  result,  where  defendant  Is  found  guilty. 
In  his  being  deprived  of  his  office. — Smith 
V.  Ling.  88  Cal.  324,  325,  B  Pac.  171. 

E.  CaastltBtlsMal  Uw  —  Ofllec  keM  asli- 
Jact  ta  rcaaval  and  an  officer  can  not  Buc- 
cessfully  object  to  a  proi'eedlng  for  his 
removal  or  to  the  Jurisdiction  of  the  tri- 
bunal to  which  an  accuaallon  for  removal 
Is  presented,  if  the  law  of  the  state  pro- 
vides that  such  proceeding  may  be  prose- 
cuted in  that  manner,  before  that  tribunal. 
and  tor  the  cause  alleged.     In  any  ordinary 


e  citl 


civil    officer 


ind    a 


lubjec 
eeding  for 


ly  other  ofllcer  thereof,  the 
3t  such  officer  to  hia  oRlce 
property  right,  and  Is  not 
»ttack,    except    in    a   direct    pro- 


iBtlti; 


I  by 


the  authority  of  the  stt 

takes  and  holds  his  office  subject  to  the 
conditions  that  may  be  imposed  upon  It. by 
the  laws  of  the  state  whose  agent  or 
servant  be  Is,  and  If  a  cause  of  remo-val 
and  a.  mode  of  enforcing  it  Is  provided  by 
law,  he  Is  deemed  to  have  accepted  hts 
office  on  the  condition  that  he  may  be  re- 
moved for  that  cause  and  In  the  manner  so 
provided. — Cline  v.  Superior  Court.  —  Cal. 
App.  — ,  19S  Pac.  929. 

€.  Sam* — Provlslaa  for  money  JadK^ca* 
— OlserlBlnstlaa^The  fact  that  In  a  proB- 
eculion  under  section  TB8,  ante,  no  Juds- 
whereas    In 


]udsm 


The'  grand    Ju 
Ised  and   chai 


the    aboi 


secUoi 


lundred  dollars  may  he 
r  the  accuser,  does  not 
I  discriminatory.  The 
spect,  however.  Is  Justi- 
ce In  the  two  methods 
;d.  The  legislature  had 
■  more  than  one  method. 
an  official  Ijody,  organ- 
corrupt  misconduct  of 
t.  (  92J).  and  generally 
e  atrairs    of    the    county 
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CAUSES  OF  REMOVAI^^riHB  OF  FROCBBDINGS. 


■  9T3 


(Penal  Coda,  ■  »ig),  and  It  Is  authorlied  to 
brine  accuaatlana  against  offlcers  for  their 
removal  under  section  TBS.  But  that  body 
might  (all  In  Its  duty,  and.  as  It  1b  to  the  . 
interest  of  the  state  that  Incompetei 


II  e< 


lOUld     I 


continue  In  office,  the  legislature  provided 
lor  removal  upon  an  accusation  by  any 
cltlien.  ftnd  deemed  It  wise  to  reward  the 
accuser  In  such  case  at  the  expenae  of  the 
KuUty  ofBcer;  the  purpose  being  doubtless 
to  stimulate  activity  on  the  part  of  cltl- 
lens  and  compensate  the  accuser  In  some 
manner  for  his  trouble  and  expense  on 
behalf  of  the  public— Cllne  v.  Superior 
Court.  —  CbL  App.  — ,  IS3  Pao,  »R. 

T.  Sbhc  —  ReBMtval  pnteeedtava  aath*r> 
Ised  hr  the  eoaatllnllvn. — A  proceeding  for 
the  removal  of  a  public  olflcer  under  the 
above  section,  while  in  the  nature  of  a 
ifrlmlnal  proceedlns  (see.  ante,  |  T5S,  note 
pars,  f,  35-SO),  It  Is  not  a  prosecution  lor  a 
crime,  but  Is  a  proceeding  under  the  au- 
thority granted  to  the  legislature  by  the 
last  clause  or  sentence  of  section  18  of 
article  IV  ot  the  constitution  as  amended 
1(11  (1  Hennlng's  Qeneral  Iawb,  Sd  ed.,  p. 
xUi,   the  seclions  of  the  chapter  of   which 

enacted  under  the  authority  of  that  section 
of  the  constitution.— Cllne  v.  Superior 
Court,  —  Cal.  App.  — ,  198  Pac.  B2»,  follow- 
ing the  doctrine  In  Matter  of  Harks,  tE 
Cal.  199,  217;  Woods  v.  Varnutn,  8E  Cal.  E4E. 
14   Pac.  841. 

8.     CriBte  er  eorrapt  acts — HcBrdlea  t^mt 

•m»T   be   panaed There    Is    no    substantial 

reason  for  the  claim  that  acts  which  con- 
stitute crimes  or  which,  because  o(  having 
been  wilfully  or  corruptly  done,  are  the 
subject  of  charges  under  section  768,  may 
not  also  be  the  basis  of  charges  under  sec- 
tion TTS  as  a  foundation  for  the  removal 
of  the  party  gulily  thereof  from  ofDce. 
These  remedies  are  all  authortied  on  behalf 
of  Ihe  public,  and  they  are  cumulative,  dis- 
tinct, and  separate.  The  fact  that  one  of 
them  may  be  pursued  does  not  prevent  the 
pursuit  of  any  of  the  others.  If  all  of  them 
were  prosecuted  at  the  same  time.  It  would 
not  deprive  the  court  of  Jurisdiction  of 
either,  but  would,  at  most,  be  nothing  more 
than  a  foundation  for  a  plea  of  another 
action  pending  or  a  plea  of  former  adjudi- 
cation.—Cllne  V.  Superior  Court.  —  Cal. 
App.  — ,  193  Pac.  929. 

a.  DIsllBrBlBhrd  fron  «na  warrant*^ 
Title  Id  oHee  not  Invalved. — An  accusation 
under  the  above  section  for  misdemeanor  In 
office   Is   In   no   sense  a   proceeding   In   ihe 


Sum  of  Ave  hundred  dollars  which  goes  to 
Informer  Is  In  nature  of  nne,  and  that  this 
money  goes  to  Informer  rather  than  Into 
county  treasury  ts   wholly  Immaterial  upon 


question  ot  Jurisdiction. — Wheeler  v.  Don- 
nell,  110  Cal.  SGE,  EET,  41  Pac.  1,  GTS. 

&ne  Inserted  as  an  Inducement  for  persons 
having  knowledge  of  official  guilt  to  Insti- 
tute proper  complaint,  and  line  is  but  se- 
quence of  the  paramount  object  of  statute, 
vis,,  removal  from  office  of  Incumbents  who 
knowingly,  wilfully,  and  corruptly  Use  their 
official  position  as  medium  for  entortlon  and 
wrong.— Smith  v.  Ling,  68  Cal.  J(4,  J28,  1 
Pac.  ITl;  Woods  v.  Varnum.  »S  CaL  639, 
S4S,  24  Fac.  843. 

13.  Suae  —  To  what  applies. — Removal 
from  office,  and  flne  of  Ave  hundred  dollars 
for  use  of  Informer,  Is  penalty  against  of- 
fense "of  charging  and  collecting  illegal 
fees,"  and  also  against  offense  of  neglect  or 
refusal  of  aa  officer  to  "perform  official 
duties  of  his  office. '-Triple tt  v.  Hunter.  EO 
Cal.  644,  646. 

IS.  Inteat — Nat  nueatlal  to  the  main- 
tenance of  the  proceeding.  Thus,  It  has 
been  held  that  where  an  accusation  charges 
a  tax  collector  with  knowingly,  wilfully 
and  corruptly  retaining  In  his  possession 
and  appropriation  to  bis  own  use  double 
and  Illegal  taxes,  he  may  be  removed  al- 
though the  money  in  question  was  col- 
lected by  his  deputies  and  clerks  inad- 
vertently, and  without  evil  Intention  on 
their  part,  or  on  the  part  of  the  tax  col- 
lector,— Wood  V.  Varnum,  SG  CaL  63»,  34 
Pac.   843. 

14.  Kacwledce  of  wr«BKf>ln«aa  sf  act 
—As  to  aeeeaslty  •(. — Though  statute  does 
not.  In  terms,  require  that  wrongful  act 
must  have  been  knowingly  and  corruptly 
done,  It  was  evidently  not  Intention  ot 
legislature  to  visit  with  this  severe  penalty 
an  act  performed  by  an  officer  In  perfect 
good  faith,  and  under  an  honest  convic- 
tion that  he  was  acting  strictly  within  line 
of  his  duty.— Tripljtt  V,  Munter.  Gfl  Cal. 
644.  648.  See  In  re  Stow,  98  Cal.  E8T,  G89. 
33  Pac.   490. 

As  to  act  aot  latendej  to  pvaish  oMeer 
(or  mere  inlstokea  mt  iiidsBiea1>  see  par.  i, 
this  note. 

Aa  to  defecHveaess  ot  eomplalst  mot  al- 
leging knowledge,  see  par.  90,  this  note. 

15.  Power  ol  lexlslalare  to  provide  man- 


r  of  Marks,  4E  Cal.  1 


10.     Aa  to  remoral  kelar  malty  awrelr. 

— Removal  from  office  attaches  as  penalty 
to  the  office-holder,  and  act  authorial ng 
removal  can  In  no  sense  bo  treated  aa  an 
act  relating  to  tenure  of  oCBce. — Fitch  -v. 
Board  of  Supervisors,  111  Cat.  286,  III.  G4 
Pac.  901. 

■at  I 


—Removal  from  office 


mder  summary  pro- 
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ceedlng  provided  far  by  this  section  Is 
punlihment  for  wrong-do)  ng  by  class  of 
oMcere  dealsnaCed  In  this  chapter. — Thurs- 
ton T.  Clark,   107  CaL   Sib.   ZSt.   40  Pac.  4SG. 


I.     Bmtar- 


-SpceIHe    mhltv 


within  scope  of  dulles  Impoaed  u 
by  precise  otflce  In  question. — Th 
Clark,   lOT   Cal.   186,    ZST.   40    Pac.    ■ 


md     eorr 


pt    ulscoBdaet 

edlngs  for  any 
In  office,  other 


— GrOBHd  far  rrmoTaL— 

wilful  or  corrupt  mtsco 
than  such  as  are  mentioned  in  this  section, 
must  be  commencad  by  accusation  presented 
by  grand  Jury,  as  provided  In  section  TE8. 
ante.— CroHsman  r,  Lerher,  97  Cal.  tit,  3S>. 
32  Pac.  44». 


M.     Aascsanrat  — 

Inary  e 


lade  by  « 


without  any   corrupt 

an  act  pertaining  to  executive 

of  Kovernment.  and  of  Judicial 

which  he  is  not  amenable  to  pe 

state. — Siebe  v.  Superloi 

GG3.    4<   Pac.    4fiE,      See 

Cat.  593,  44  Pac.  1084. 


f  his  offlclal  duty. 


114  Cal.  551, 


Bank  cOHalBsloae 


-Nat  ruavable 
by  praaePBtlaa  aatffr  this  aectlaa,  such  ofll- 
cers  not  being  district,  county,  tnunlclpal, 
or  township  officers  asainst  whom  alone 
proceedings  may  be  commenced  by  accusa- 
tion or  Information  In  writing  as  provided 
In  this  section  and  ante,  t  7G8. — KUburn  v. 
Law,    111   Cal.   2S7,   241,  43    Pac.   S16. 

marshal,  for  which  fees  he  failed  Co  ac- 
count. Is  misconduct  in  otflce,  for  which  he 
may  be  removed. — Folsom  v.  Conhlln,  3 
Cal.  App.  4S0.  BS  Pac.  T24,  73G. 

ZH.     Fallare    to    arrest    dim  a    com  boh    re- 


plaint    and    cause 

the    prosecutk 

n    of    the 

offenders  Is  not  a 

neglect  of  offi 

iat  duties 

for  which  he  may 

m  office.— 

Fereuson   v.   Supe 

lor    Court,    26 

Cal.    App. 

SS4.  147  Pac.  603. 

See  pars.  73,  74, 

this  note. 

M.  JadsneHt  for  Mae  la  favar  af  la- 
fnrmrr— Rirrpt  nf,— If  the  charges  In  the 
accusation  are  aubstanliated,  the  fact  that 
the  court  must  enter  a  decree  that  the  party 
accused  be  deprived  of  his  offlce.  and  also 
enter  a  Judgment.  In  favor  of  the  Informer 
for   the    sum    of    dve    hundred    dollars,    docs 


ipellal 


Jurli 


indred  6 


of     the 


1  Judgment 
Hne.  and  the  fact  that  It  is  payable  to  the 
Informer,  rather  than  Into  the  county  treas- 
ury. Is  wholly  immaterial,  and  the  provi- 
sion therefor  Is  purely  Incidental  to  tbe 
main  purpose  at  the  act.  which  is  to  secure 


|Pt.  11. 

Donne  II, 


the  removal  of  the  oHlcer  guilty 
ful  conduct  In  offlce. — Wheeter  i 
110  Cal.  ess.  41  Pac.  1. 

IS.  NeKleet  ef  aBelBl  daty  of  •!>««>— 
Pallarc  to  k«*p  tiraper  rrcartl  far  vablte 
laaiieetloa  of  afreet  aaaeasmcat  and  assesa- 

of  1872  (114-11,  Stats.  1871-Z.  p.  80G),  may 
subject  otflcer  to  be  proceeded  against  tor 
neglect  of  official  duty,  but  no  such  conse- 
URence  is  visited  on  assessment  as  making 
It  null.— Brady  t.  Bartlett.  56  Cal.  350,  360. 

M.  Obatraellaa  af  valle«  aHcer — In  dla- 
eharse  of  bla  daty.  and  preventing  him  from 
having  access  to  Jail  by  city  marshal, 
amounts  to  such  misconduct  In  offlce.  within 
this  section,  as  will  Justify  removal  of 
marshal. — Folsom  v.  Conklln,  S  CaL  App. 
4S0.  8<  Pac.  724.  725. 

XT.  Fftyslrtan — Fleeted  fa  lem  aa  aack 
tn  state  deaf,  daaab,  aad  bllad  aaylaia.  Is 
removable,  not  as  an  employee,  within 
meaning  of  section  2255  subdivisions  5.  S 
Political  Code.  Removal  of  such  physician 
is  provided  for  under  this  section. — Wall  v. 
Board  o(  Directors.  14E  Cal.  468.  47S,  75 
Pac.  SGI. 

18.  Paner  of  eoait  ta  miova  fran  odiec 
—.Upon  evavlctloB  had  Is  In  nature  of  im- 
peachment, except  where  mere  form  of 
procedure  pursued, — Matter  of  Marks,  tt 
Cal.  199,  21». 

as.  TiBH  of  icBsoval — 8nbac<iacat  tera* 
of  onee — Aa  to  ceaemlly. — Bach  term  of 
an  offlce  Is  entity  separate  and  distinct 
from  all  other  terms  of  same  olHce. — 
Thurston  v,  Clark,  107  Cal.  »*S,  8«8.  40 
Pac.   43 E. 

S9.  Sawc  —  SaHC  —  Caa  aot  be  reiBavcd 
for  what  vlolatifia  of  dntlea. — Officer  can 
not.  under  this  section,  be  removed  from 
offlce  for  violation  of  his  duties  while  serv- 
ing In  another  office,  or  In  another  term  of 
same  offlce.— Thurston  v.  Clark,  101  Cal. 
285.  283,  40  Pac.  435. 

last  I  tn  ted    wblle    aernsed    la    attll    In    olBev, 

Slow,  98  Cal.  587,  689.  33  Pac.  490.  Sec 
Smith  v.  Ling.  68  Cal.  324,  9  Pac.  171:  Woods 
V.  Varnum,  88  Cal.  639,  24  Pac,  843:  Thurs- 
ton  V.  Clark,   107  Cal.   286,   287,  40  Pac.  436. 

3S.  Saaae— Xaai* — Re-rlrcted  olBeer  aiar 
be  removed  for  misconduct  In  his  office, 
committed.  In  part,  during  prior  term  and 
continuing  Into  his  new  term.- Woods  V. 
Varnum.  85  Cal.   639.  647,   24  Pac.   841. 

33.     Sane^Sanie — Renoval  from  oMce  to 


1    by    laws   o; 
office    duri: 


ite  for  mla- 
term  or  for 
misconduct  while  serving  In  another  offlce. 
—Thurston  ».  Clark,  107  Cal.  286,  288,  40 
Pac.  436. 
III.  PLEADING  AND  PRACTICE— JURY 

TRIAL,    APPEAL. 

34.     Burden     la     on     defeadaat     to     show 

affirmatively    that   charging   and   collecting 
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fees,  Btl«ced   to   be  Illegal,  wa*  done  hon- 
eally  and  In  good  ralth. — Tr§plBtt  v.  Mun- 
tsr.  EO  Cal.  m,  141. 
sn.     citatloB.  laaoaace  o( — l>lBcrctla>  ttt 

niiirt, — Parly  against  whom  accusation  Is 
made  under  this  gectlon  can  be  brouehl  into 
court,  only  by  citation  Issued  by  court  It- 
■elf;  and  court  must  in  flret  inntance  exer- 

or  nol*cltBtton  should  iBsue.— Kerr  T.  Su- 
perior Court,   130  Cal.   18S.  188.   EZ   Pac.  ^^». 

a«.  FlndlBBB  cat  I  (led  ••DcelsloBi,"  — 
Printed  1b  irBBBcrlpt,  found  sulTlcient  to 
support  judgment  under  this  section.— Ken- 
nedy V.  Gift  (Cal.  Not.  19,  ISSS).  3  Pac.  526. 

S7.     FvBBdcd  npvii   wr 


lubllc 


3S3.   3 


.   449. 


39.     SaM*  —  Rlchl    »f    Frivalc    peTMiB    t* 

holders  may  be  said  to  be  akJn  to  right  of 
every  elector  to  contest  claim   of 


lelf  t 


have 


Bira 

■  rl»— ABeadKCB* 


ment  or  Informatloi 

Woods  V.  Varnum.  Si  Cal.   639.  64t.    3*  Pac. 

843.    See  Matter  of  Marks.  4E  Cal.  199. 

As  *D  BCCBBrr  belBV  alBo  a  ptiblle  oHccr, 
see  par.  «7,  this  note. 

aSi     Sam«  —  Aa    to    whea    private    pcrsoa 

complaint  of  an  Individual  only  when  mis- 
conduct complained  of  consists  in  charslns 
and  collecting'  illegal  fees  or  failure  to 
perform  oRlclal  duties  Imposed  upon  otncers 
by   taw. — Crossman   t.  Lesher,    9T   Cat.   381. 


(o  olTlce.— Matter  of  Marks.  4S  Cal.  139.  ilS. 
See  Minor  V.  Kidder,  4S  Cal.  229.  237. 

M.  JudKBicnt  of  rrnoval  —  Appeal  from 
1b  not  provided  for  by  the  act.  and  the  con- 
viction being  for  a  misdemeanor  In  offlco. 
section  123G,  post,  does  not  apply  because  It 
relates  only  to  felonies,  and  any  appeal 
laken  must  be  dismissed  for  want  of  Juris- 
diction.— In  re  Curtis.  108  Cal.  «61,  41  Pac. 
7«3;  Wheeler  v.  Donnell,  110  Cal.  «66,  43 
Pac.   1. 

Aa  to  appellate  coart  kavlac  no  Jarladlc- 
tlan,  see  pars.  S3.  E4.  tC.  this  note. 

41.  Appeal  from  Judgment  rendered  In 
favor  of  the  Informer  can  not  be  enter- 
tained by  the  supreme  court,  notwithstand- 
ing the  provisions  of  section  T70,  ante,  pur- 
court. — People  ex  rel.  Dorrls  v.  McKamy, 
103  Cal.  G31,  Its  Pac.  TGI. 

43.  Same  —  Jodsnent  —  Cosla,  vrkea  B»t 
BBthorlsed. — Upon  Judgment  finding  charge 

to  enter  Judgment  against  state  for  costs 
of  proceeding,  for  reason  that  statute  does 
not  authorise  It. — Alderman  v.  KlrkpaCrlck, 
67  Cal.   353,  854. 

4S.  SnBie — Fiae  iBcIndrd  la.— Court  must 
enter  decree  if  charges  are  substantiated, 
that  party  accused  be  deprived  of  his  oHIce, 
and  also  enter  Judgment  In  favor  of  In- 
former for  sum  of  tGOO,— Wheeler  v.  Don- 
nell. 110  Cal.   SGG,  SGS.  43  Pac.   1,  G7S. 


.   Aleiander,   76   C 


147,   1B3, 


I   Pac.   767. 


Aa   to   there  being  ao   Jnrladlcl 
conrt   Trherc    tbe    aeeaiMtleB    la    lasancteBt, 

4S.      Same  —~  Aa    to    reatlag    la    atalafe. — 

Jurisdiction  o[  court  to  try  delinquents 
rests  in  statute  Itself,  and  Is  not  dependent 
upon  constitution  deflnlng  Judicial  power. — 
Matter  of  Marks,  45  Cal.   199,  218. 


3   tiled 


1    the 


.,  hence  the  a 


I  of 


which    the    defendant 
officer. — Cline  v,  Superior  Court,  —  Cal.  App. 
— ,   133   Pac.   S2S. 

47.  Saaie — Coaatrned  to  Bteaa  the  local 
Jurisdiction,  as  used  In  Ihe  above  section. 
and  is  confined  to  Jurisdiction  over  causes 
within  the  county.— Cllne  v.  Superior  Court. 
—  Cal.  App.  — .  133  Pac.  329. 

48.  Same — LtatitatlOB  of — Prohlbltloa. — 
Under  the  provisions  of  section  889  and  889. 


nlled    ' 


rovlBlons   of   b 


s  by  p 


sect  I  or 


s.  and  the  superior 
court  has  no  Jurisdiction,  under  the  section, 
to  prosecute  state  ofllclals. — e.  g.  state  bank 
commisaioners,— for  wilful  neglect  of  the 
duties  of  their  otnces,  and  such  prosecution 
will  be  restrained  by  writ  of  prohibition. — 
Kllburn  ex  rel.  Bank  Commissioners  v. 
Law.  Ill  Cal.  2ST,  43  Pac.  815. 

As  to  proklblttoa  aot  be  lag  proper  pra- 
eeedlng  t»  raise  qneBtlon  of  rigkl  to  trial 
by  jary,  see  par.  G7.  this  note.' 

Aa  ta  writ  of  profelblttaa,  see  par.  96.  this 


it  la  to  prevent  the  doing  of  a  mlnlste-ial 
act:  and  further  the  court  rendering  Iho  dt- 
cree  and  the  relator  in  whose  favor  Judg- 


should  t 


heard 


rely  li 


speedy  hearing,  and  where  he  appeared  on 
day  set  for  trial,  and  proceeded  to  trial 
without  objection  on  account  of  delay,  he 
can  not  afterwards  object  that  court  lost 
Jurisdiction  by  reason  of  fact  that  he  was 
not  tried  for  over  one  month  after  accu- 
sation was  nied.— Folsom  v.  Conklin,  3  Cal. 
App.   430,  Se  Pac.   Ti4,   TSG. 
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a,  lltma  "t  ■■verlar  cobiw— Under 
*ct  of  H«rcb,  185S,  "to  prevent  eilortlon  In 
once  and  enforce  olBclal  duty"  (Btata.  ISGt, 
p.  40),  Jarladlctlon  of  proceed  I  nga  com- 
manced  th«raunder  wa.e  vested  In  district' 
(now  aupeiior)  courts. — Mattsr  of  Uark>, 
4G  Cat  IBf,  117. 

BS.  flaaae— Of  BiipreBc  caart  •>  B»p«al. — 
Supreme  court  Is  not  Blven  appellate  Juris- 
diction of  proceedings  under  this  section  be- 
cause of  fact  that  demand.  If  auch  Judgment 
be  termed,  atnounta    to    three   hundred   dol- 


jufflclei 


lellat 


with  ] 


diction.  A  demand  In  that 
In  "eaaea  at  law,"  which  proceedlnea  under 
this  section  are  not. — Wheeler  v.  Donnell, 
11*  CaI.  (Et,  IGT,  iJ  Pac.  1.  618. 


G4.  Proceeding:  under  this  section  la 
criminal  one,  not  prosecuted  by  Information 
or  indictment,  and  therefore  without  ap- 
pellate Jurisdiction  of  supreme  court— 
Wheeler  v.  Donnell,  110  Cal.  6GG,  SGt.  4S 
Pat  1,  678.     See  In  re  Curtis.   108  Cal.   ««, 

41  Pac.  T»i.- 

SB.     Jmrr  trial— DeteadaBl  BOt  entitled  M. 

— The  proceedlnsB  provided  tor  In  the  above 
section  be  ins  eummary  In  character,  ei- 
cludea  the  right  of  the  defendant  to  trial 
by  a  Juryi  the  manner  of  the  trial  la  within 
the  plenary  power  ol  the  leRislature  under 
the  provisions  of  section  18  of  article  IV 
of  the  constitution.— Woods  v.  Varnum,  SE 
Cal.  639,  i4  Pac.  S4S;  Gay  v.  District  Court, 
41  Nev.  3ie,  8  A.  1a  R.  214,  111  Pac.  1G6. 

Aa  ts  lishf  to  ivry  trial  IB  ■onmarr  pro- 
o-edlBKa  for  removal  from  pabllc  oMee,  see 
note,  S  A.  L.  R.  Sat. 

G6.     Not   error    to    deny    demand   for   Jury 

as  leRlslature,  In  sumclont  compliance  with 
requirements  of  verlflcatLon.— Woods  v. 
Varnum.  85  Cal.  S39,  644,  S4  Pac.  848. 

ccrdlBKi  In  which  to  ralHe  question  as  to 
right  of  accused  to  have  a  trial  by  a  Jury. — 
Cllne  V.  Superior  Court.  —  Cal.  App.  — ,  1»S 
Pac.  829,  following  doctrine  In  Fowelaon  v. 
Ixickwood.  82  Cal.  ei3,  23  Pac.  14!. 

;ompel 


•0.  Proceeding  for  removal  of  public  offi- 
cer tor  ncKleot  of  official  duty  or  mlide- 
meanor  In  office  Is  criminal  proceeding  Id 
nature  of  Impeachment — In  re  Curtis.  108 
Cal.  (tl.  CEl,  41  Pac  T9I.  Bee  Matter  ot 
Marks,  46  CaL  198. 

61.  The  provisions  of  above  section,  pro- 
viding (or  removal  of  a  public  officer  from 
office,  on  accusation  of  a  private  person,  for 
misdemeanor,  in  oDice,  contemplates  a 
criminal  and  not  a  civil  proceedrng,  al- 
though not  prosecuted  by  Indictment. — Kll- 
burn  ei  rel.  Bank  Commissioners  v.  l^aw. 
Ill  Cai.  Z3T,  48  Pac.  IIG:  People  v.  McKamy, 
188  Cal.  Ell,  148  Pac.  1G1. 

62.  Oaroulte,  J.,  concurred  In  the  fore- 
golns  construction  of  the  section,  and  cited 
as  directly  deciding  that  an  accusation  un- 
der the  above  section  Is  a  criminal  pro- 
ceeding. In  re  Curtis.  108  Cal.  861.  41  Pac. 
793.  and  Wheeler  v.  Donnell,  110  Cal.  «GG. 
41  Pac.  1. — Alao  Kilburn  ex  rel.  Bank  Com- 
missioners V.  Law,  111  Cal.  tST,  41  Pac.  «1G. 

•8.  A  proceeding  instituted  by  an  Indi- 
vidual under  the  provisions  of  the  above 
section,  (or  the  removal  of  a  public  olllcer. 
la  a  criminal  proceeding  notwithstanding 
the  fact  that  the  prosecution  la  not  by  In- 
dictment or  Information. — People  tx  rel. 
Dorrla  v.  McKamy,  168  Cal.  G31,  14S  Pac. 
7G1:  Dorrla  v.  McKamy.  40  Cal.  App.  187,  !*• 
Pac.  S4G. 

«4.  SMe— As  to  BDt  belHK  a  •^■■c  at 
law."^ — Proceeding  under  thla  section  Is  not 
"case  at  law,"  nor  Is  It  In  any  sense  pro- 
ceeding In  nature  of  quo  warranto.- — 
Wheeler  v.  Donnell.  110  Cal.  SGG,  SET,  41 
Pac.   1,   G7S. 

•B.  Sane— Same— Appeal  freai  jBdnsent 
at  eonrt  In  favor  of  the  Informer  In  such  a 
case  la  not  within  the  power  conferred  upon 
the  supreme  court  or  the  district  courts  ot 
appeal  by  the  constitution,  and  must  be  dla- 


08.     Maadamaa 
under  this  Beclloi 


63   t 


.   479. 


used    to    Issue    cltati 
change  Its  action  and 
1   In   different  manner. 
}urt   130  Cal.  183,    186, 


U.  Natore  of  pmceedlaKs — Crlmlaal  la 
rbaraeter. — Proceedings  for  summary  re- 
luuval  of  officer  for  misconduct  or  neglect 
nre  penal  In  their  nature. — Thurston  v, 
Clark,  107  Cal.  28G.  289.  40  Pac.  4SG;  Kit- 
burn  V.  Law,  111  Cal.  237,  240,  43  Pac.  816. 
See  Trlplelt  v.  Munter.  GO  Cal.  644,  648. 

Aa  to  procerdlagi  far  rrmaval  ot  poblle 
•■err  beias;  at  ■  crlmlaal  aatore,  see.  ante. 
I  7G8,  note  pars.  6.  2G-30;  }  7T1,  note  par.  3. 


wlthst. 


section 


lUthor 


!    para.    40,    41,    G3,    G4, 


court.— People  ex  rel.  Dorrla  v.  McKamy. 
168  Cal.  G31.  143  Pac.  752. 

Aa   to   tkcrc  belas  no  appeal  tram  Jadg- 

thlB  note. 

M.  Same— Sam mary  In  eharaeirr  aa  well 
aa  crlmlaal. — An  accusation  under  the  above 
■action  for  misdemeanor  In  offic.  la  In  the 

In  character,  and  the  Judgment  entered 
by  the  court  If  Unal.— In  re  Curtia,  108  Cal. 
661,  41  Pac.  79S;  Dorris  v.  McKamy,  40  Cal, 
App,  367,  SO  Pac.  64G. 

ST,  Pleadlaa  —  Accnaatlaa  by  clllaea  —  A 
pablle  once  beld  by  ac«aer.— Under  the 
provisions  ot  above  section  any  citizen  may 
make  and  present  the  accusation,  and  the 
fact  that  he  Is  an  officer  Is  Immaterial  so 
far  as  the  Jurisdiction  of  the  court  Is  con- 
cerned.— Cllne  v.  Superior  Court.  —  Cal. 
App.  — .   193  Pac.  939. 

Aa  la  fanadatlaa  of  praeeedlag  aa  aeeoaa- 
(laa  by  private  pcn»a.  see  par.  37,  thla  dote. 
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|TTa 


tt.  Tha  tut  that  the  peraon  maklns  tlie 
kCFuaatlon  la  obalrman  of  tb*  board  of 
■uperrlBori,  and  racltes  In  tha  accuaatloD 
that  ha  bad  baen  Instructed  to  rerlfy  and 
present  tha  aceuaatlon  baa  not  the  affect  of 
makin«r  this  an  accuaatlon  presented  by  the 
board  of  supervlaora  or  by  any  member 
thereof  la  hla  official  capacity. — CUne  v. 
Superior  Court,  —  Cat.  App.  — ,  1S3  Pac.  SZ9. 

9V.  flaaie  ^  Aeesaatlob  ^  Aa  to  requliT- 
neata  of. — An  accusation  by  a  private  per- 
son, under  the  provislona  of  the  above  sec- 
tion, need  not  conform  to  the  requirements 
of  sections  SGO,  »E1,  and  SSi,  poat.  which  do 
not  apply  to  proceedings  to  remove  from 
omce,  but  deal  solely  with  the  requirements 
of  Indictments  In  purely  criminal  proaecu- 
tlona;  and  the  accusation  will  be  sufficient 
If  It  contains  In  aubstance  "a  atatement  of 
the  acta  conatltutlns  the  offenae  In  ordinary 
and  concise  languafre,  and  In  such  a  man- 
ner aa  to  enable  a  person  of  common 
underatandlng   to    know    what    Is    Intended" 


(1  9S0  subd.  1).— 'TC 
639.  i*  Pac  ttS. 

TO.  laiCi  lame  laaallcleBt  aei 
— Wuit  •(  JariadletloB, — If  an  aci 
nied  asalnat  a  public  officer  under 
TTl  of  the  Penal  Code  wholly  talla 
I   case   sufficient    to   constitute 


under 


I    law    < 


the   ■ 


g&  Cal. 


.    the 


t  Is  without  Jurisdiction,  and  the 
Cence  or  judsmant  Is  void,  and  subject  to 
collateral  attack.— Dorrla  v.  McKamy,  *0 
Cal.  App.  167,  ISO  Pac.  «4G. 

As  t*  |iiTts«letlD«  ceaenlly,  aee  pars.  U- 
S4.  this  note. 

71.  aaoae — SaiM — Same — CfearKe  of  so 
oSenec. — An  accusation  by  a  private  citixen 
axainst  a  city  marshal,  flted  pursuant  to 
section  77»  of  the  Penal  Code,  tor  neglect 
In  the  performance  of  official  duly,  falls  to 
atate  facts  conatltutlnK  an  offense  known  to 
the  criminal  law  of  this  atate.  where  It  la 
alleged   that   he   failed    to 


whom 


were  occupying  and  living'  in  houaes  of 
prostitution  openly  and  notoriously,  and 
dressing  and  conducting  themselves  In  a 
vile  and  Indecent  manner,  no  warrant  for 
Iheir  arrest  having  been  delivered  to  him, 
and  the  crime  not  having  been  committed 
In  his  preaence. — Dorrla  *.  HcKamy,  40  Cal. 
App.  IGE,  18  Pac.  C4E. 

Ti.  Tha  accusation  of  a  private  person. 
which  la  the  very  ground  work  of  the  whole 
structure  of  the  proceeding,  must  recite 
facts  showing  that  acta  complained  of  con- 
atltute  acts  to  which  criminality  attaches 
because  where  the  accusation  "charges,  or 
purports  to  charge,  acts  which  do  not  con- 
stitute any  crime  known  to  the  law,  tha 
court  la  without  Jurisdiction,  and  the  sen- 
tence or  Judgment  Is  subject  to  collateral 
attack,  as,  for  Instance,  In  a  habeas  corpus 
proceeding.  In  re  Corryell,  Z3  Cal.  178;  Bi 
parte  Harrold,  47  Cal.  IIS;  Bi  parte  Kearny. 
GS  Cal.  211:  In  re  Kowalaky.  TJ  Cal  lil,  14 
Pac.  St»:  Bx  parte  McNulty,  77  Cat.  1C4.  19 
Fao,   »T,   11    Am.   St.   Rep.    ttT;    Ex   parte 


Goldman,  T  CaL  Unrep.  IG4,  81  Pae.  Bl>: 
Hutton  V.  Superior  Court,  147  Cal.  156,  11 
Pac.  409;  In  re  WorChlngton,  11  Cal.  App. 
497.  132  Pac.  82;  In  r«  Wilson.  SO  Cal.  App. 
587,  Its  Pac.  lOGO;  Slebe  v.  Superior  Court. 
114  Cal.  G61,  46  Pac.  466;  Ferguson  V.  Su- 
perior Court.  38  Cal.  App.  G54,  147  Pac.  801; 
Rx  parte  Neet.  IGT  Mo.  G17,  80  Am.  St.  Rep. 
631,  G7  8.  W.  10SG;  Ex  parte  Show,  4  Okla. 
Cr.  Rep.  416.  113  Pac.  1082;  Bi  parte  Beall, 
Z8  Okla.  448.  114  Pac.  714;  Ex  parte  Roque- 
more,  60  Tex.  Cr.  Rep.  383,  S3  L.  R.  A. 
(N.  S.)  1186,  ISl  S.  W,  noi.  In  Slebe  ». 
Superior  Court,  supra,  speaking  of  an  accu- 
sation filed  under  section  772  of  the  Penal 
Code,  the  court  said:  Tlnless  the  accusa- 
tion charges  the  officer  with  a  violation  of 
his  official  duty  In  respect  to  one  or  other 
of  (bese  particulars,  the  court  has  no  Juris- 
diction in  the  matter.'" — Dorrls  v.  McKamy. 
40  Cal.  287,  180  Pac.  S4E. 


Simt- 


oMeei  •^erBlta"  eamalsaloB  at  aiUde- 
^leanon — AflraaatlTe  acta  not  Inplled. — An 

allegation  In  an  accusation  by  a  private 
citizen  whereby  It  Is  sought  to'  remove  a 
city    marshal    from    office,    pursuant    to    the 

that  such  officer  '"permits"  certain  persons 
to  commit  certain  alleged  misdemeanors. 
amounts  to  no  more  than  that  having  re- 
ceived no  warrant  Isiued  upon  a  complaint 

a  proper  sense  of  civic  duly,  and  not  having 
seen  "committed  In  his  presence"  any  acts 
sufficient  to  constitute  aay  of  the  offenses 
denounced,  by  the  Penal  Code,  he  made  no 
arrests. — Dorrls  v.  McKamy,  40  Cal.  App. 
287,  ISO   Pac.  648. 

74.  Saar — Saair — Sane — Pal  I  arc  to  ar- 
rest for  Hladeinranot'  —  Baacatlal  farta, — 
Where  It  la  aoughl  to  remove  a  peace  officer 
from  his  office  upon  the  ground  that  he 
"has  refused  or  neglected  to  perform  the 
official  dutlea  pertaining  to  his  office."  in 
that  he  has  refused  or  neglected  to  arrest, 
for  a  crime  amounting  to  a  misdemeanor 
only,  some  peraon  whom.  It  Is  claimed,  it 
was  his  duty  to  arreat — no  warrant  for  such 
arreat  having  been  Issued — two  things  are 
essential:    (1)    That   the    person   whom   It   Is 

meaner;  and  (3)  that  tha  misdemeanor  was 
committed  or  attempted  to  be  committed  in 
the  offlrer'a  presence— Dorrls  v.  McKamy, 
40  Cal.  App.  167,  180  Pac.  645. 

As    to    fallare    to    arrest    an    eowiBDa    le- 

par.  ti.  this  note. 

TB.  Same — Sasif — Sufflelener  of — la  gen- 
eral.— An  accusation  against  a  tax  collector 
to  remove  him  from  office,  under  tha  provi- 
sions of  the  above  section,  tor  failure  to 
perform  his  official  duties,  which  charges 
that  the  accused  Is,  and  was  at  all  the  times 
mentioned,  the  duly  elected  and  acting  tax 
ch  he  wilfully  and 
iiptly  refused  and  neglected  tn  perform 
ifflclal  duties,  In  that  ha  collected  taxes 
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t  legally  due,  and  did  : 

a  county  treasury,  or 
im  whom  they  had  be 
t  fraudulently  and  i 


t  pay  them  Int 
>tlty  the  perao 
I  thus  croUectei 
iptly  retained  tti 


roprlated  them 
se,  clving  In  detatl  the  names  of  a 
(  peraons  from  whom  taxes  were  i 
nd    the   amounts    □(   such    (axes, 


76.     "Wilful  mlecondui 


"  being  shown  by 
It  Is  Immaterial  what  "mis- 
ered  by  the  provisions  of  (he 


above  section,  and  the  accusation  will  be 
sumclenL — Coffey  v.  Superior  Court,  14T 
Cal,  5Z6,  SS  Pac,  TG. 

77.  Accusation  against  chlel  of  police  or 
police  ofllner  eharglUK  "wlltul  misconduct 
In  office"  BhowlnK  facts  constituting  a  mis- 
demeanor in  falling  to  or  neglecting  to  or 
refusing  to  Inform  against  and  diligently 
proBecule  persons  whom  they  have  rea- 
sonable cause  to  believe  are  offcnderB 
against  the  acta  prohibiting  gaming  and 
gambling,  is  sufflclent  as  showing  them 
guilty  of  a  mlBdemennor  under  section  33B, 
ante. — Coffey  v.  Superior  Court,  H7  Cal.  B25, 
8»  Pac.  76. 


78. 


a  wilfully  and 
unlawfully  disturb  the  peace  of  the  neigh- 
borhood and  of  tife  plaintiff  by  threatening, 
traducing,  quarreling  and  lighting  with  one 
another  and  alleging  that  the  defendant,  a 
constable  of  the  township,  was  present  and 
a  witness  to  such  acts  and  knowingly  and 
wilfully  neglected  and  refused  to  preserva 
the  peace  and  made  no  effort  to  do  so  Is 
lufficlent   as    a   charge   of   malfeasant 


offlce 


r  this  a 
J,  g  Cal.  App.  760.  7S4,  97  Pac. 


903. 
TV.     8a«( 

— The  proceedings  provided  by  the  above 
section  can  be  Invoked  against  a  public 
officer  In  omce.  only,  and  not  against  one 
whode  term  has  expired,  but  there  Is  a 
sufficient  showing  that  the  accused  Is  one 
In  office  by  an  allegation  that  he  "Is,  and 
at  all  the  times  herein  mentioned  was,  the 
duly    quallHed    and    acting" 


office 
S39,  24  Pac.  S43. 


Varr 


erlllcadox 


SB     Cal. 


etraer. — An  accusation  by  a  private  citizen 
for  removal  from  offlce  under  the  provisions 

oath  presents"  etc.,  "Che  following  accusa- 
tion, alleging,"  etc.,  and  subscribed  and 
sworn  to  before  the  clerk  of  the  court. 
makes  the  whole  document  an  affidavit  upon 
which  a  charge  of  perjury  could  be  as- 
signed, and  constitutes  a  sumdent  verifica- 
tion of  the  accusation,  under  the  above  sec- 
tion.—Woods  V,  Varnuni,  SS  Cal.  63»,  24 
Fac.  853. 


81,  See  Uoore  ».  StHckllnE.  4S  W. 
616.  618,  64  L.  R.  A.  279,  33  8.  E.  174,  i 
strulng  Btatut*  ol  West  Virginia  on  aim 

81.  SaBH — Batltllag  acflaa — la  ■■■■< 
aecnaer. — Proceeding   may    be   had   In    ni 

of  Informer,  although  there  Is  nothing  ii 


Unt 


rch    7, 


.    Cal.    237, 
<81    (Slata. 


18S1,  p.   64),   pu 

vide    penalty    by    way    of    punishment    for 

delinquency   of  municipal   boards   In    falling 

act,  provision  In  section  chat  penalty  may 
be  Imposed  at  suit  of  any  Interested  party 
Is  Inconsistent  with  article  VI  section  20 
of  constitution,  which  Is,  "The  style  of  all 
process  shall  be  'The  people  of  the  state  of 
California,'  and  all  prosecutlc 
conducted  In  their  name  and 
thority."— Fitch  v.  Board  of  Sui 
Cal.  Z8G,  388,  389,  64  Pac.  901. 

84.     Saaie— Save — To  kc  ■■  aaHe  at  pe*. 
pie. — "Perhaps  a  prosecution  under  this  sec- 
tion ought  to  be  In  the  name  of  the  people. 
nothing  Indicating  a  contrary   In- 


9    shall    be 
their  au- 


Charge  that  on  a  certain  day  a  large 
r  of  persons  on  the 
did  then  and  t 


tencio] 

entitled  as  they 


the 


under  the  act  of  186 
I    that   act   seemed    1 
proceeding     by     the     Inforn 


>  be  of  n 


The 
h  consequence 


and  It  is  enough  to  say  that  tl 
not  provided  that  the  action  shall  be  In  the 
name  of  the  Informer,  and  If  section  ES4  of 
the  Penal  Code  ts  applicable,  as  I  think  It 
Is.  It  ought  to  be  In  the  name  of  the  people." 
— Temple,  J.,  in  Kllburn  ex  rel.  Bank  Com- 
missioners v.  I^w,  111  Cal.  237,  £41,  43  Pac. 
616. 

86.  Proceedings  should  be  In  nam*  of 
people,  under  this  section,  as  provided  In 
section  684.  ante,  which  is  applicable  to  all 
proceedings  of  criminal  nature  (dictum).— 
Kllburn  V.  Law,  111  Cal.  tSl,  241,  43  Pac. 
616. 

86.  Proceeding  name  of  people  required 
under  the  above  section. — Cllne  v.  Superior 
Court  —  Cal.  App.  — ,  193  Pac.  S29. 

97.  Sane — Sane — Saaie— G^rror  ■■  eatl- 
tllBg — AaindBcat, — An  error  In  proceedings 
under  above  section  In  entitling  the  papers 
flled  In  the  name  of  the  accuser  Instead  of 
In  the  name  of  the  people,  does  not  defeat 
the  Jurisdiction  of  the  court.  It  being  a 
defect  Chat  is  amendable.  —  Cllne  V.  Su- 
perior Court,  —  Cal,  App.  — ,   133    Pac.   929, 

88.  Under  the  statute  of  Jeofails  an  accu- 
sation, like  an  Indictment  or  Information, 
Is  amendable  as  to  errors  in  mere  matters 
of  farm  (See  1  Kerr's  Wharton  on  Criminal 
Procedure,  lOtb  ed.,  11  131.  13S).  and  will 
not  be  quashed  simply  because  of  a  defect 
In  the  title.— Cllne  v.  Superior  Court,  — 
Cal.  App.  — .  193  Pac.  329;  Malooe  v.  Stata, 
14  Ind.   219. 
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■  TT9 


t  tluit  PToa- 
CCBIIH  U  conmCBCed  br  ma  Indlvldaal  un- 
der thia  section  Instead  of  under  general 
statute  of  BtHle  Is  Immaterial  upon  question 
of  proceedlnea  being  criminal  In  Its  nature. 
—Fitch  V.  Board  of  Supenlsan.  Ill  Cal. 
iSe,   293,  ei   Pac.   901. 

90.  Sane  —  Detective  whca  It  falls  to 
charse  that  defendant  knowlnEl7.  wilfully, 
or  corruptly  charsed  and  collected  llleKBl 
(ees.  or  neglected  to  perform  any  oRtclal 
duty. — Trlpletl  v.  Uunter,  GO  Cal.  644.  fi46: 
Smith  V.  L,lns,  eg  Cal.  314.  3ZE,  1  Pac.  ITl. 

As  to  In  teat  ant  b«la«  aa  eaaeatlal  ele- 
■■eat,  see  par.  13.  this  note. 

Aa  to  aeeCHltr  of  kaowledce  ot  the 
wroacfnlaeaa  •!  ael  complained  of,  sea  par. 
14,  this  note. 

•I.  Saaie — Deaanrrer  to  aeenaattoa  prop- 
erly sustained  upon  [found  of  Insufficient 
averments  of  tacte,  showing  that  accused 
is  state,  county,  or  municipal  officer  within 
JurlBdlctlon  of  court,  and  when,  how.  or 
where  he  refused  or  neg'Iected  to  perform 
hiB  official  duty.— In  re  Stow,  98  Cal.  E87, 
589.  13  Pac.  480. 


Same — V^eta    aiaat    be    rln 


-In 


lUthorlty  to  proceed,  all 
facts.  ahowluK  that  accused  was  state, 
county,  or  municipal  ofllcer  within  jurlsdic 
lion  of  court,  and  when,  how,  and  where  he 
refused  or  neglected  to  perform  hie  official 
duty,    should    be    plainly    and    fully    allesed. 

Slow.   98  Cal.   687,   £89.   33   Pac.   490. 

M.  Rate*  •!  pracltcc  Eovernlns  In  civil 
cases  are  to  be  applied,  and  benellt  of 
appeal  secured. — Uktter  of  Marks,  4E  Cal. 
19>.  111. 


As  to  rlKht  at  apjieal,  provided  by  chap- 
ter, see,  ante,  I  770.  and  note  pars.  5-9. 

A*  to  rl(ht  »f  avpeal  aot  eslstlB(>  pro- 
vision therefor  beinK  unconstitutional,  see 
pars.  40,  41.  this  note,  and  par.  9,  ante, 
I  770. 

M.  Wltaeaaea — AecBaed  ea>  aat  be  c*n- 
pellcd  to  testify. — Under  art.  I.  J  13  ot  our 
constitution,  following  a  like  provision  in 
amendment  V  of  constitution  of  United 
Slates,  declarins-  that  no  person  shall  be 
compelled   in   any  criminal  case    to    be   w)t- 


IBtloi 


'    this 


B  against  hlmseir. 

lurston    V.    Clark,    107    Cal.    2SG,    288,    40 

435.      See    Boyd    v.    United    States,    116 

:.  «1E.  29  1,.  ed.  T4E,  6  Sup.  Ct.  Rep.  E24. 

Person    is    protected    from    being    an 

enforced  witness  against  himself  by  c 


s  the 


is,  In  its  aim 
and  object,  process  for  punishment  of  crime. 
—Thurston  T.  Clark,  107  Cal.  28G.  289.  40 
Pac.  43S.  See  Boyd  v.  United  States.  116 
U.  S.  816,  29  v.  ed.  748,  6  Sup.  Ct.  Rep.  ES4. 

M.  Writ  of  vrohlbltlaa  will  Issue  to 
restrain  court  from  proceedings  upon  accu- 
sation which  does  not  charge  officer  with 
violation  ot  official  duty  with  respect  either 
to  collection  of  Illegal  fees  or  refusal  or 
neglect  to  perform  ofllcial  duties  pertaining 
to  his  office. — Slebe  v.  Superior  Court,  114 
Cal.    GEl,    SS3.    46   Pac.    486. 

Aa  ts  prohibition,  see,  also,  pars,  48-50. 
this  note. 

As  to  not  bela*  Frv«cr  proeeedlaic  to  ralsa 
tiaesIloB  «t  Hsht  t*  trial  bj  JniTi  *ee.  par. 
»7,  this  not*. 
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OP  THE  PROCEEDINGS  IN  CEnilNAL  ACTIONa  PE08ECUTED  BT  INDICTJIBNT, 

TO  THE  COMMITMENT,  INCLUSIVE. 
Chapter  I.    Or  thb  Local  Jumbmotiom  of  Pubuc  OrreNSBB,  If  777-785. 
II.    Or  TBB  Tiki  of  Couuencino  Cbiuinal  Actions,  {|  T99-G08. 
IIL    Thk  Ihiobuation,  |I  806-810. 
IV.    The  Wasbant  o»  Auest,  fl  811-829, 
V.    Arbbst,  by  Whoic  and  How  Made,  If  S3i-851. 
VL    Bbtakino  Aiteb  ah  Esgapb  ok  Rkscus,  ft  854,  8S5. 
TIL    Examination  or  the  Case,  and  Dibchxb«b  or  the  DErENDAHT,  <h  H<HJUNfl  Him 
m  Answeb,  tf  858-883. 


CHAPTER  I. 

OP  THE  LOCAL  JTTEISDICTION  OP  PUBLIC  OFFENSES. 

f  777.     Jurisdiction     of     offenses     eonunitted  1 786.     When    propert7    is    felonionslT'   taken 

in  this  state.  in  one  countj  and  brought  into  an- 

f  778.     When  the  offense  is  eommeneed  with-  other. 

out,   bat   eonsummated   within   this  1 787.     Jurisdiction    of    criminal    aetioD    for 

state.  esuping'   from   prison. 

I  778a.  Performance  of  an  act  in  this  Btat«  f  788.     Jurisdiction  of  a  criminal  action  for 

culminating  in   a  crime  in  another  treason  committed  out  of  the  state. 

stat«.  f  789.     Stealing    propertj    in    another    state 
f  77Sb.  Noii'reeident    aiding    in    a    crime    in  and   bringing   it   into   this   state. 

this  state.  f  790.     Jurisdiction  of  a  criminal  action   for 
f  779.     When    an    inhabitant    of    this    state  murder,  etc.,  where  injurj  was   in- 

is  concerned  in  a  due!  out  of   the  flicted  in  one  conntj  and  partj  dies 

same,    and   a    party   wounded    dies  out  of  that  countj. 

therein.  t  791.     Of   an   indictment   against   an   acees- 
f  780.     When  an  inhabitant  leaves  the  state  sory. 

to  evade  the  statute  against  duel-  f  793.     Jurisdiction    in    cases    of    principals 

ing  or  challenges  to  fight.  who  are   not  present,  etc.,  at  eom- 

f  781.    When  an  offense  is  committed  partly  mission  of  principal,  offense. 

in    one   county   and   parti;   in   an-  f  7S3.    Conviction    or    acquittal    in    another 

other.  state  a  bar,  where  the  jnrisdictloD 

1 782.     When    committed    on    the    boandary,  is  concurrent. 

etc.,  of  two  or  more  connties.  |  794.     Conviction    or    acquittal    in    another 
I  783.     Offenses    on   ships    or    ears,   juriedic-  county  a  Inr,  where  the  jurisdiction 

tion  of.  is  concurrent. 

f  784.     Kidnapping  or   abduction.  f  795.     Jurisdiction   in   certain   eases. 
I  785.     Jurisdiction     of     an    indictment    for 

bigamy  or  incest. 

§  777.    JUSISDICTION  OF  OFFENSES  COMMITTED  IN  THIS  STATE. 

Every  person  is  liable  to  punishment  by  the  laws  of  this  state,  for  a  public 
offense  committed  by  him  therein,  except  where  it  is  by  law  cognizable  exclu- 
sively in  the  courts  of  the  United  States;  and  .except  as  herein  otherwise  pro- 
vided, the  jurisdiction  of  every  public  offense  is  in  the  county  wherein  it  is 
committed;  provided,  that  if  a  parent  violates  the  provisions  of  section  two 
hundred  seventy  of  this  code  in  respect  to  a  minor  child  who  has  been  declared 
a  ward  of  the  juvenile  court  of  any  county  under  the  juvenile  court  law  of  this 
state,  and  by  such  juvenile  court  committed  to  the  custody  of  a  person,  society 
or  institution  which  places  or  keeps  such  child  in  another  county,  the  jurisdic- 
tion is  in  either  the  county  in  which  such  commitment  was  made,  or  the  county 
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within  which  such  minor  child  ia  placed  c 
ment. 


kept  by  authority  of  such  commit- 


Hivtory:  Enacted  February  14,  1872.  founded  on  i  S4  Criminal 
Practice  Act  1E51,  SteU.  1861,  pp.  220,  221;  amended  by  Code  Com- 
mleslon,  Act  Marcb  ifi,  1901,  Stats,  and  Amdu.  lSOO-1,  p.  481,  act 
beld  nnconatltutlonal,  see  hletory,  E  &<  ante:  amendment  re-enacted 
March  21,  1906,  State,  and  AmdtB.  190E,  p.  692;  amendment  approved 
AprU  IG,  1919,  StaU.  and  Amdts.  1919,  p.  SI. 


LOCAL  JUHI8DICTI0N   OF  PUBLIC 
OFFENSES. 

1.  CommiMionera'  note. 

2.  Cognizable  eiclusiTely  in  eoaita   of  tba 

United  States— Aeta  of  United  State* 

3.  Same — Conearrent  jarisdiction. 

4.  Same — Same — Aa   to   when   state  courts 

nitbout   jurisdietioD. 
S,  6.  Same — Same — Couoterfeitiug. 
7,8.  Same — lodiaiia. 

9.  Same — Jurigdiction    of    ttate    courts   on 
habeas  eorpos. 

10.  Same — Matter  of  defense. 

11,  Same— Obstmetion     of     United     States 

IS.  Same — Offend?  committed  in  goTernment 
bailding. 

13.  Same — Offense    eowmltted    on   land    of 

United  States. 

14.  Same — Otfeuse    committed    on    military 

reservation. 

15.  Same— Offense  on  high  seas — Apprehen- 

sion in   this  state. 

16.  Same  —  Proceedings     toaebing     public 

17.  Same— Threata     to     aeeose     of     erime 

BgaioBt  United  States. 

18.  Jnrisdiction  dependent  on  penalty. 

19.  Venue  in   embeislement — Proof  of    de- 

mand for  money. 

20.  Same — Proof  of  venue. 


Bitted    : 


I   wkola  4 


Aa  to  CTMeaec  af  lens  flclleU,  see,  post, 
llioa,  and  note. 

As  fa  JarlBdlctlM)  at  partleaUr  wWeuitra, 
see.  post,  I  TSl.  and  note. 

As  to  plnce  wker*  eriBc  eoauiltteC  see 
note  H  Am.  St.  Rep.  79-S4. 

1.  CBBMU>lo>*ri>'  >ote  sa7s:  "Of  Juris- 
diction In  state  courts,  and  the  concurrent 
Jurisdiction  of  the  state  and  federal  courts, 
and  the  distinction  exlatine:  between  them 
[see  Kerfs  Cyc.  Code  Civ.  Proc.  (Id  ed.). 
I  IJ,  and  notes.]  Jurisdiction  of  the  per- 
son Is  thai  obtained  t>y  the  appearance  of 
the  defendant  before  the  tribunal. — Bouv. 
Law  Diet.,  vol.  1.  p.  789;  9  Maas.  482.  Tar- 
rltorlal  lurlsdlctlon  la  the  power  of  the 
tribunal,  considered  with  reference  to  the 
territory  within  which  it  Is  to  be  exercised. 
— Bouv,  Law  DIM.,  vol.  1,  p.  7S9;  »  Mass. 
*SS.  It  has  been  Ions  settled,  more  espe- 
ilalljr   In   criminal   law   and   practice,   that 


)   Jui 


«lft 

of    the 

law.     The  : 

iurlsdlc 

11  or 

I    o 

teit 

Is   that 

of    the    law.      In 

The 

People 

T.QuInn.    1 

B    Cal. 

122, 

In  the  law  r 

epeallng  a  c 

rlmlnal 

.  sU 

ictly 


Indictment  or  prosecution  pending  under  It 
at  the  time  of  the  repeal  Is  not  superseded 
or  barred.  See  |  8,  ante;  People  v.  Fowler, 
9  Cal.  8S.  As  to  the  criminal  Jurisdiction 
of  the  courts  of  this  state,  see  arL  VI,  14, 
state  const.  District  courts  have  Jurisdic- 
tion 'In  all  criminal  cases  not  otherwise 
provided  for.'  Sactlon  B — Count;  courts 
have  'such  criminal  Jurisdiction  as  the 
legislature  may  prescribe.'  Section  9— Jue- 
tice'B  Jurisdiction  not  to  trench  on  that  ot 
courts  of  record;  their  powers  and  duties 
to'  be  filed  by  law. — See,  also  as  to  other 
tribunals;  il  9,  910;  People  T.  Blsckwelt, 
IT  Cal.  86:  People  v.  Burnay.  19  Cal.  459; 
People   V.   Johnaon,   tO   Cal.   8S.     State   trl- 


aKainst  the  laws  of  the  United  States  as 
such,— People  v.  Kelly,  St  Cal.  146,  99  Am. 
Dec.  360,  Stale  courts  have  no  Jurisdiction 
of  a  charge  of  perjury  committed  by  swear- 
ing falsely  before  the  register  of  the  United 
States  land-offlce  In  a  proceeding  relating 
to  the  public  lands  of  the  United  States." 

S.  CogBlsablc  exclBSlvelr  la  coarla  at 
Valted  Htatee— Acts  ot  Vailed  itatcs  ot- 
AdaL — Deputy  United  States  marshal,  while 
In  discharge  of  his  duty  In  protecting  and 
guarding  Judge  of  United  States  court,  who 
kills  person  In  defense  of  said  Judge,  comes 
within  eiclualve  lurladlctlon  of  United 
States  courts. — Cunningham  V.  Neagla,  135 
U.  8.  1,  34  L.  ed.  G5.  sub  nom.  In  re  Neasle. 
10  Sup.  Ct.  Rep.  «&». 


S.     lai 


-The 


offense  against  laws  of  both  United  Slates 
and  state,  but  It  Is  an  oKense  against  state 
laws  only  that  can  be  punished  by  state.— 
People  T.  Kelly,  IS  Cal.  146,  14B,  M  Am.  I>ec. 
380. 

4.  Sane  ^  Same.  ^  As  to  wkeB  state 
eoarts  wItbODt  Inrlsdtetlca  on  a  charge  of 
perjury  In  affidavit  made  before  and  filed 
in  land-oRlca  relative  to  public  lands. — 
People  V.  Kelly.  SB  Cal.  14B,  149.  99  Am. 
Dec.  S80.  See  Hoke  v.  People,  lit  III.  Sll. 
619,  13  N.  E.  aiS:  People  v.  Fonda.  83  Mich. 
401,  40T,  29  N.  W.  II:  In  re  Ixiney.  134  U.  S. 
3T3,  378,  13  L.  ed.  949;  In  re  Fair.  ISO  Fed. 
16T. 

5.  Saaie— Same — CoBBtnteltiag.  —  I.aWB 
ot  Congress  expressly  provide  that  state 
courts  shall  have  Jurisdiction  to  punish  of- 
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LAND— ON  aiGH  BEAS. 


Ct.  Rep.   15&-I5T. 
6.     Fact   that   c 


terfeltlns  of  notes  ol 
tg-n  government  <a  made  an  offense  by 
of    ConsreaB.    of   which    federal    courts 


IS.     Sane 

Unnea  Stal 
counly  doBE 
tion   over  ci 

by    purchas 


'   Jurlsd 


lot    pre 


lunishlnK  same  offenae  wh 
ted  within  Ita  Ilmlls  nor  oust  stale  courts 
of  Jurladlctlon  of  offense  against  authority 
of  state.— People  v.  McDonnell,  SO  Cal.  2»6. 
2i9.  13  Am.  St.  Rep.  IGS,  S  Am.  Cr.  Rep. 
1(7.  28  Pac.  190. 

T.  Sawe  —  ladlaM.  — State  courts  have 
Jurisdiction  to  try  full-blooded  Indian  who 
iB.not  member  of  any  tribe  of  Indians  hav- 
ing Its  chief  and  tribal  laws,  and  where  It 
does  not  appear  that  his  ancestors  have 
been  members  of  tribe  that  was  recosnlsed 
or  treated  with  by  government. — People  v, 
Ketchum,  Tt  Cal.  6S6,  S3»,   16   Pac.  B63. 


..  16B-1TB. 

>.  Fact  that  both  defendant  and  deceased 
were  Indians  does  not  deprive  superior 
court  o(  Jurisdiction  over  defendant  charged 
with  murder  committed  within  Jurlsdictton 
of  court, — People  t.  Turner,  SG  Cal.  43!, 
*34,  24  Pac.  S5T. 

9,  Sane— ^nrts4tctl»B  sf  mtmtr  evart*  ■>■ 
kabeai  eorpaa  does  not  attach  to  prisoner  In 
custody  of  authorities  of  United  States  pur- 
suant to  Judgment  of  conviction  by  federal 
tribunal  of  exclusive  Jurisdiction  In  case. — 
Ez  parte  L>e  Bur,  49  Cal.  lES. 


diction  of  state  Is  general  i 
within  Its  limits,  and  that  of  1 
Is  exceptional  over  places  pi 
specitled     use     of    general    gov 


—The 


diet 


lall. — The 


:UIIo1 


!  Jurli 


road  engineer,  committed  by  derailing  train, 
and  fact  that  train  was  exclusively  engafted 
in    transporting   mall   of   the  United   States. 

mall  and  restraint  of  interstate  commerce. 
does  not  vest  Jurisdiction  In  United  Stales 
courts. — Crossley  v.  California.  118  O.  8. 
I4Q.   42  I.,    ed.    Ell,   18  Sup.   Ct.    Rep.   tii. 


1  In  I 


—The 


mlltrd   ( 


of     perjury 


Is  In  session  In  building  of  which  United 
States  has  exclusive  Jurisdiction,  held 
therein  by  permission  of  federal  olllclals. 
Is  nevertheless  within  Jurisdiction  of  state 
courts. — Bxum  v.  State.  SO  Tenn.  SOI,  2S  Am, 
St.  Rep.   TOO,  IG  L.  R.  A,   381,  17  8.  W.  107. 


— The  mere  ownership  by 
of  land  or  property  within 
t  show  any  federal  Jurlsdic- 


>  have 


domain  author- 
ised by  legislature.  Federal  Jurisdiction 
involves  question  of  (act  as  to  acquisition 
of  property  by  United  States  by  purchase 
or  under  proceedings  to  condemn  It,  of 
which  state  courts  will  not  lahe  Judicial 
notice.- People  v.  Collins,  IDG  Cal.  504,  GD9, 
i»  Pac.  1«. 

14.  9ane— OHense  eamatlttvd  ob  ailllfarT 
reservatlOB. — 1'he  Presidio  Military  Reser- 
vation, In  city  and  county  of  San  Francisco, 
is  not  place  under  exclusive  Jurisdiction  ot 
United  States,  and  state  courts  have  Juris- 
diction over  homicide  committed  within  said 
mllllary  reservation.  —  United  States  v. 
Bateman,  34   Fed.   8B. 

IB.  Saai« — Offnae  •■  hliik  ■eas^Apitr*- 
keaslan  Ib  this  slate. — An  offense  committed 
upon  high  seas  Is  one  exclusively  within 
Jurisdiction  ot  United  States,  even  though 
offender  Is  apprehended  In  this  state.- Kerr 
V.  Shine.  138  Fed.   81, 

Ifl.  Same  —  ProeeedlBKB  toBchlB*  psMIe 
■aaC- State  tribunals  have  no  power  to 
punish  crimes  against  laws  of  United  States, 
as  such,  and  have  no  Jurisdiction  of  charge 
of  perjury  committed  by  swearlnK  falsely 
before  register  of  United  States  land-oftlce 
In  proceeding  Couching  public  land. — People 
7.  Kelly.  SB  Cal.  14G,  t»  Am.  Dec.  380. 

IT.  Sbbs  —  Threat*  ta  accase  •!  crinc 
acalBst  United  States.  —  The  state  courts 
have  Jurisdiction  over  crime  of  extortion, 
committed  by  one  In  obtaining  money  from 
another  person,  under  fear  Induced  by 
threats  Co  acruse  him  of  crime  against  laws 
of  United  States,  It  Is  Immaterial  whether 
laller  crime  be  one  solely  triable  In  fed- 
concerned  as  to  whether  or  not  defendant's 
crime  was  also  punishable  under  federal 
laws.— People  v.  Sexton,  ISB  Cal.  BT.  39.  64 
Pac.  lOT,  affirmed  In  Sexton  v.  California. 
180  U.  S.  110.  47  U  ed.  SS3,  B3  Sup.  Ct.  Rep. 
G4B. 

18.  JnrlsdIetlaB  depeadeat  sb  pramltr. — 
Where  the  nature  of  the  punishment  pre- 
scribed for  a  certain  act  Is  In  excess  of 
the  punishment  which  a  Justice's  court  pos- 
ses.ies  the  power  to  impose  the  Jurisdiction 
is  thereby  fixed  in  the  superior  court  as 
clearly  and  unfailingly  as  though  such  Jur- 


Isdlct 


red  in 


Bsed  ti 


!Ctlve 


t    of 


demoBd  for  moaeT- — Where  the  complainlnt 
witness  teslined  to  a  demand  In  San  Fran- 
cisco, and  there  was  other  evidence  to 
sustain  (he  finding  to  Chat  effect,  a  Judg- 
ment of  conviction  In  that  city  and  county 
is  BufBciently  supported,  even  though  there 
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mes  and  places  by  tl 

IB  complal 

inlnK 

id    on    demand, 

and 

made    upon    hi: 

t   the 

Van 

nty  o( 

San 

Francis  c 

o.   and   retuaed.   the 

llclencly 

ed.  —  People   V 

.   Re 

iblnson,   17 

Cal.  App 

.  a7S, 

11 »  Pac.  627. 

Tit.  Ill,  ch.  I.]  COMHBNCBD  WITHOITT,  COMPLBTBD  IN  STATE. 

was  evidence  of  a  prior  demand  In  Lob 
Ang:eleB,  It  beInK  for  the  jury  to  determine 
where  and  when  the  Bpeclllc  and  unquall- 
ned  demand  and  reluaal  of  the  defendant 
occurred. — People  v.  Robinson.  17  Cal.  App. 
27e.  US   Pac.  SZT. 

30.  Same— PrsDf  af  TeBOe.— Where  the 
evidence  showed  that  the  defendant  was 
Intrusted  with  large  sumH  of  money  at  dlf- 

g  778.  WHEN  THE  OFFENSE  IS  COMMENCED  WITHOUT,  BUT  CON- 
SUMMATED WITHIN  THIS  STATE.  When  the  commission  of  a  public 
offense,  commenced  without  the  state,  is  consummated  within  its  boundaries, 
the  defendant  is  liable  to  punishment  therefor  in  this  state,  though  he  was  out 
of  the  state  at  the  time  of  the  commission  of  the  offense  charged.  If  he  con- 
summated it  in  this  state,  through  the  intervention  of  an  innocent  or  guilty 
agent,  or  any  other  means  proceeding  directly  from  himself,  in  such  case  the 
jurisdiction  is  in  the  county  in  which  the  offense  is  consummated. 

186   Criminal 

OFFENSE    COMMENCED    WITHOUT  Its  propriety,  but  It  was  finally   settled  In 

COMPLETED  IN  STATE.  the   case   above   cited;   reported   also    In    i 

1.  CommiBsionera'  note.  Den.  {N.  Y.)  190." 

2.  Consummation  of  crime  without  the  state.  *■     CoBSBmniatioB    wlthost    the    aiBte.— 

Crime   committed   In   this   state,   by   person 

A*   to   erlBea  caauBltlrd   la    whole   or   ■■  „ho    lives    out   ot   It,    Is   within   Jurisdiction 

»art  wllhia  the- stale,  see,  ante,   |  27,   subd.  „(   courta   of   this   state,    it   crime   was   con- 

1,   and  note.  Bummated  within   state.   thouBh  commenced 

1,     Caianilul»Bcn>  aote  says:  "See  Adams  out   of   It,   and   offender   has   been    found    In 

T.  People.  1  N.  Y.  173.  4  How.  Pr.  Z9G,  How.  stale  and  arrested  therein.— Bz  parte  Hed- 

App.  Cas,  see.     This  principle  has  been  much  ley,  Zl  Cal.  108,   114. 

diBCUSBed,  and  many  doubts  eitpreased  as  to 

§  778a.    FEBFORMANCE  OF  AN  ACT  IN  THIS  STATE  CULMINATINO 

IN  A  CRIME  IN  ANOTHER  STATE.    Whenever  a  person,  with  intent  to  cotti- 

mit  a  crime,  does  any  act  within  this  state  in  execution  or  part  execution  of 

such  intent,  which  culminates  in  the  commission  of  a  crime,  either  within  or 

without  this  state,  such  person  is  punishable  for  such  crime  in  this  state  in  the 

same  manner  as  if  the  same  had  been  committed  entirety  within  this  state. 

Hlatory:     Enacted  b7  Code  Commlsfllon,  Act  March  IS,  1901,  Stats. 

and    Amdts.    1900-1,    p.    481,    act    beld    unconBtltutlonal,    see    history, 

36,  ante;  re-eaacted  March  21,  1905,  State,  and  Amdts.  1906,  p.  692. 

1.     SeadlBK  pel*«aed  caady  by  aallfrom  way,  In  same  courts,  and  under  same  pro- 

thlB  state,  with  Intent  to  take  life  of  per-  cedure.  as  If  crime  was  committed  wholly 

son    residing    In    another    state,    who    dies  in    state. — People    v.    Botkln.    1J2    Cal.    231, 

there    from    efFects    of    poison    so    sent.    Is  SI3,  S4  Am.  St.  Rep.  39,  S4  Pac.  28S. 
guilty  of  murder  committed  In  part  In  this  gae,  ante,  {  17,  subd.  1,  and  note. 

Elste.    and   Is    punishable   exactly   In    same 

§778b.    NON-RESIDENT  AIDING  IN  A  CRIME  IN  THIS  STATE.    Every 

person  who,  being  out  of  this  state,  causes,  aids,  advises,  or  encourages  any 

person  to  commit  a  crime  within  this  state,  and  is  afterwards  found  within  this 

state,  is  punishable  in  the  same  manner  as  if  he  had  been  within  this  state 

when  he  caused,  aided,  advised,  or  encouraged  the  commission  of  such  crime. 

History:     Enacted  by  Code  Commfssloa,  Act  March  IS,  1901,  Stats. 

and    Amdts.    1900'1,   p.   4S1,   act  beld   unconstitutional,    see   history, 

9  6,  ante:   re-enacted  March  21,   1905,  Stats,  and   Amdts.  1906,  p.   692. 

Aa  -to  catTaterrllorlnl  cHuc.  see  note,  44-Am.    £L    Rep.    1S-i2;    also    article    by    Francis 

Wharton  In  6  Cr.  U  Mag.  1S6. 
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§  779.  WHEN  AN  INHABITANT  OF  THIS  STATE  IS  OONOEKNXD  IN 
A  DUEL  OUT  OF  THE  SAME,  AND  A  PARTY  WOUNDED  DIES  THEREIN. 

When  an  inhabitant  or  resident  of  this  state,  by  previous  appointment  or 
encouragement,  fights  a  duel  or  is  concerned  as  second  therein,  out  of  the  juris- 
diction of  this  state,  and  in  the  duel  a  wound  is  inflicted  upon  a  person,  whereof 
he  dies  in  this  state,  the  jurisdiction  of  the  offense  is  in  the  county  where  the 
death  happens. 

History:     Enacted  Febmary  14,  1ST2,  re-enactment  of  S  86  Criminal 
PracUce  Act  ISCl,  SUU.  1S51,  p.  221. 

As    to    dncllaK    ■>«    tta    pBBliihmnt,    Mee,  ante,  (I  tSS-tSt  and  notea. 

§780.  WHEN  AN  INHABITANT  LEAVES  THE  STATE  TO  EVADE  THE 
STATUTE  AGAINST  DUELING  OR  CHALLENGES  TO  FIGHT.  When  an 
inhabitant  of  this  state  leaves  the  same  for  the  purpose  of  evading  the  opera- 
tion of  the  provisions  of  the  code  relating  to  dueling  and  challenges  to  fight, 
with  the  intent  or  for  the  purpose  of  doing  any  of  the  acta  prohibited  therein, 
the  jurisdiction  is  in  the  county  of  which  the  offender  was  au  inhabitant  when 
the  otFense  was  committed. 

Hlatory:     Enacted  Febrnarr  11,  1872,  founded  on  New  York  Fen&l 
Code,  i  130. 

§781.  WHEN  AN  OFFENSE  IS  COMMITTED  PARTLY  IN  ONE 
COUNTY  AND  PARTLY  IN  ANOTHER.  When  a  public  offense  is  committed 
in  part  in  one  county  and  in  part  in  another,  or  the  acts  or  effects  thereof 
constituting  or  requisite  to  the  consummation  of  the  offense  occur  in  two  or 
more  counties,  the  jurisdiction  is  in  either  county. 


ACT  FELONIOUaLT  DONE  IN  ANOTHEB  23.  Same— Beeeiving  stolen  good*. 

COUNTY.  24.  Same-Bobberj. 

1.  CommiBBioDers '  note.  25.  Same — Treason. 

2.  Indictment— What  must  be  stated.  ,_    co»«lMlo»er»'  sate  says:   "Thl»  aec- 

3.  Nenl;  created  eouot;.  lion  has  the  IndorsemeDt  ot  the  Mass.  and 

4.  Seme— Indictment  pending  in  old  eoantf.  N,  T.  Code  Commissions.- Unas.  ch.  Ill,  |  4, 


5.  Particular  off ensea— Abduction.  ^-  ^-  *  "^  ^^-  C''^^-" 

6.  Same — Abortion. 

7.  Same^Adolterj. 


a.  Same— Abortion,  *-     ImaiM«»nt  — A»     4o     wfcat     mnat     W 

•tated. — Whera    an    oftenBe    Is    commenced 


county    and    consummated    In    l 
o.  oame— Digamy.  other,    but   was   only   one    transaction,    It    Is 

9.  Same— Burglaiy.  necessary.    In   order   to    bring   case    within 

10.  Same — Child-stealing.  stalute,   to  state   these   facta    in   IndletmenL 

11.  Same-Conspimey.  -^"P''  '",  *"  ?""■,  "  ?^^-  '"■    ^"  ^"'- 


12.  Same— Dueling. 

13.  Same — Embetilement. 


'.  Wooley.  a  Cal,  »»4 


Aa    to   pleadlBK   an   olTenae    vrltfela   Jarla- 
«lctlea    •!   •    eoart    haTlB*    JartadlcIlOB    •! 

14.  Same — Escape.  I^aa  apan  than  the  eatlre  eoantr,  saa  Peo- 

15.  Same — Forgery.  pie  t.  Wong  Wans,  Si  Cal.  277,  SS  Pac.  i7«. 

16.  Same — Incest.  «.     Neirlr  created  connty.— If  new  county 
IT,  Same— Kidnaping.                                                        1"   created    out    of    part   of    territory    of    an 

old  one,  with  Its  or^anlaation  to  be  elTected 


IS.  Same — lArceny. 
—Libel. 


I    time,   courts   of   old    county    have 
Jurisdiction   of  criminal   oftenaes  committed 


20.  Same  —  Same  —  Defendant  msj  be  proM-  .  in  terri  tory  of  new  county  between  (Iro 

euted,  when.  passage   of   law   and   organization    of   new 

El,  Same— Mtirder.  county.— People   v,   MoQuire.   31   Cal.   140. 
E2.  Same— Obtaining  mencj  under  false  pre-  ■*-     S«™»  — Ia«le«iiient     peadisK     in     oM 

tenscfc  eoaatj— A  newly  created  county  has  Juria- 
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OFFBN8B8  COMMITTED  ON  BOUND  ART. 


dlciIoD  of  datandant  dursad  with  an  of- 
fense coroinltted  prior  to  creation  of  naw 
county,  ftnd  upon  tan-itory  within  Its 
boundary  lines,  and  fact  that  at  date  of 
(creation  of  new  county  a  prosecution  for 
o (Tense  was  pandloK  asalnst  him  in  old 
county  Is  no  bar  to  prosecution  In  new 
county,  where  former  prosecution  was  dla- 
mlBsed  prior  to  commencement  of  prosecu- 
tion In  naw  county. — People  T.  Stokes,  lOt 
Cal.  I»S.  41  Am.  St.  Rep.  102,  IT  Pac.  iOT. 

S.  Partmlar  o«ew»ea  —  AM«ctlo».— See 
post,  I  TI4  and  note. 

St.  Rep.  SI. 

1.  SaMe^AdBltery — Plaral  wivee  la  dlt- 
rereat  eoaallea  being  charged  In  the  Indict- 
ment and  the  evidence  falling;  to  disclose, 
that  the  wife  with  whom  the  defendant 
lives  and  cohabits  Is  In  the  county  of  trial, 
but  does  affirmatively  show  that  the  woman 
defendant  or  women  defendanU.  charged 
with  Ilvlns  and  cohabiting  with  In  other 
counties,  have  never  l>een  within  the 
county  of  trial,  the  offense  of  adultery  or 
unlawful  cohabitation  within  the  county  of 
trial  la  not  established,  because  the  mere 
existence  in  some  county  other  than  the 
county  of  trial  of  acta  or  conditions  of  the 
defendant  does  not  constitute  an  element  of 
the  offense   within   the   county   of 


of  tl 


f  the 


within   the 


Isloi 


tl  Utah  ITt,  «4  Pac.  t6T. 


:e. — See  State  v.  Q  rah  am, 


ITSG  and 
It.  il  T8S. 
post. 


14. 

Saate— 

Baeave. — See,   post. 

IT87. 

la. 

Sane- 

.Farmery.— Where 

forged 

nt  by  defendant  In 

to   pe 

rson    in 

another,    with   Intent   to 

fraud. 

jurlsdl. 

strum 

I    received.    If    Ins 

trumenl 

ittered  In  latter  county. — State  v.  Hudson, 
tt  Mont.  118.  19  U  R.  A.  7T6,  tS  Pac.  413. 
Id.    Sane — iMeaat.— Sea,    post.    I  TSS    and 

IT.    Saae— KldKaplBB.  - 


18. 


e,    post    I  IS* 

post,  n  TS«, 
TSS  and  notes. 

1ft.  tlaasr  lifcsl — Jurladlctlon  in  prose- 
cutions for  criminal  libel  Is  In  county  where 
such  newspapers  have  their  publication 
office,  or  In  county  where  party  alleged  to 
be  libeled  resided  at  lime  of  alleged  publi- 
cation. All  persons  guilty  of  such  libels — 
that  Is.  those  published  In  newspapers — are 
triable  In  those  counties,  without  reference 
to  fact  whether  they  are  or  are  not  editors 
or  proprietors  of  paper  containing  libel. — 
In  re  Kowalshy.  Tt  Cal.  110,  III,  14  Pac 
IRS. 

See  Const.  18T1  articia  I  aectlon  >,  Hen- 
ning'a  Oeneral  Laws   (Id  ed.>.  p.  zxxli. 

M.  Baaac  —  Same  —  DateBAaat  nay  h« 
pnsecMteA  far  llkcl  i>  a>r  eomaty  where 
paper  pBUiakad  by  feln  la  clremlated  by 
him  or  through  his  agency,  and  It  may  be 
shown  In  such  prosecution  that  paper  was 
circulated  In  that  county,  though  published 
elsewhere.— People  v.  Ulller,  111  Cal.  St,  Bl, 
64  Fac.  fill. 

31.  Saae— Harder.-— See,  ante,  I  TTSa  and 
nota,  also  note  44  Am.  St.  Rep.  IB-SS. 

33,  Baaae— Obtaialag  Boaey  by  falac  pra- 
teasea. — Where  one  Is  charged  with  ob- 
taining a  promissory  note  from  maker  by 
means  of  false  pretenses,  he  may  be  In- 
dicted and  tried  In  county  In  which  pos- 
session or  delivery  of  note  was  obtained 
as  result  of  false  pretenses,  although   pre- 


made 


lother 


lUnty.- 


898. 


'.  Cummlngs,  111  Cal.  lit.  tTl.  SB  Pac. 


13.      SBBa  —  KeeclvlBg  etslea  giMda. — The 

offense  must  be  charged  In  county  where 
property  Is  received,  not  where  It  was 
stolen. — People  v.  Btakem,  40  Cal.   G99. 

S4.  Sane  — .  Ksbbary^^ee.  post,  II  TtS, 
TI9  and  nolv- 

3B.     Same — Treaaoa. — Bee.  post,   |  78S. 


g  782.  WHZN  OOUMITTED  ON  THE  BOUNDART,  ETC.,  OF  TWO  OR 
HOBE  COUNTIES.  When  a  public  offense  is  committed  on  the  boundary  of 
two  or  more  counties,  or  within  five  hundred  yards  thereof,  the  jurisdiction  is 
in  either  county. 


OFFENSES  COMMITTED  ON 
BOUNDARY. 
.  Bounilarj'  line — How  proved. 
.  Samp — Question  at  faet. 


tlaa  —  Haw    praved. — The 

fact  as  to  what  Is  boundary  Una  between 
two  counties  Is  one  of  common  Interest,  and 
may  be  proved  by  baaraay  avldenca.    Kvl- 
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trt.n. 


dence  of  witness,  where  queation  as  to 
exact  boundary  line  Is  In  dispute,  that  they 
PB.Ld  taxes  in  one  county,  is  competent  evi- 
dence to  show  where  line  was,  and  whether 


—People 
The      Sacr 


irde,  E»  Cal.   1ET,  4&9. 

einB      (he 


into 


J.  Where  It  appeared  (rom  the  evldenc« 
that  the  body  of  the  deceased  was  found 
wilhln  1»E  feet  ot  the  boundary  line  be- 
tween the  counties  of  Folu  and  Sacramento, 
on  the  Yolo  county  side,  that  blood  marks 
were  found  In  the  Immediate  neighborhood, 
that  there  were  evidences  of  a  sirugg-le, 
and  a  bloody  knife,  with  which  the  killing 
had  been  done,  the  evidence  was  sufficient 
to  authorize  an  exercise  ol  Jurisdiction  by 
the  superior  court  of  Sacramento  county  of 
the  defendant  charged  with  the  murder. — 
People  V.  Cipolla,  l(t  Cal.  226,  110  Pac.  iSZ. 

4.  Same  —  QaestloB  sf  fut. — Question 
whether  offense  is  committed  on  boundary 
line  o(  (wo  counties,  or  within  Ave  hundred 
yards  thereof.  Is  properly  submitted  to 
jury,  and,  evidence  beins  conflictlnB.  ver- 
dict la  conclusive. — People  t.  Alvlso,  SB  Cat. 
!10,  tSS. 


boundary    between    the 

mento  and  Tolo,  where  the  evidence  shows 
that  the  deceaeed  was  thrown  Into  the  river 
close  to  the  spot  where  the  assault  occurred, 
and  the  body  was  found  IBS  teet  from  the 
boundary  line  and  blood  marks  were  found 
In  the  Immediate  neighborhood,  where  the 
ground  eave  evidence  ot  having  been  dis- 
turbed by  a  Btrug-gle,  and  where  a  sheath 
knife  with  Its  eheath  was  found,  the  knife 
wet  with  blood,  the  evidence  la  sufficient  to 
ahow  that  the  crime  was  committed  within 
GOO  yards  of  the  boundary  line  of  two  or 
more  counties.— People  v.  ClpoUa,  IGG  Cal. 
224,  220,  100  Pac.  2E2. 

§  783.  OFFXNSKS  ON  SHIPS  OB  GABS,  JUSI8DICTI0N  OF.  When  an 
offense  ia  committed  in  this  state,  on  board  a  vessel  navigating  a  river,  bay, 
slough,  lake,  or  canal,  or  lying  therein,  in  the  prosecution  of  her  voyage,  the 
jurisdiction  is  in  any  county  through  which  the  vessel  is  navigated  in  the  course 
of  her  voyage,  or  in  the  county  where  the  voyage  terminates;  and  when  the 
offense  is  committed  in  this  state,  on  a  railroad  train  or  car  prosecuting  its  trip, 
the  jurisdiction  is  in  any  county  through  which  the  train  or  car  passes  in  the 
course  of  her  trip,  or  in  the  county  where  the  trip  terminates. 

Hlatory:     Enacted  Febniary  14,  1872,  re-enactment  ot  (89  Crtmlnal 
.   221;    amended  January   ZS,   1876, 


OrrENSES  ON  SHIPS  OB  CARS. 

1.  Commtssioners '  note. 

2.  Indictment — Atlegatiou     of     jurisdictional 

3.  Same — Description  of  car. 

4.  Same — Insufficient   allegatio 


i.  Same  —  Sufficient    allegatioi 


of   juriadie- 
ot    juriadie- 


1.  CoaBlsatoacr*'  Bo*e  says:  "Conforms 
to  construction  given  to  similar  secllon 
without  words  'or  lying  therein  In  prosecu- 
tion of  her  voyage'  by  supreme  court  of 
New  York  in  People  v.  Hulse,  S  Hill  (N.  T.) 


ration 

of  the  common-law  rule  upon  this  subject, 
and   whenever  It  is  Invoked,  facta  and   clr- 

satisfactorily  proved,  otherwise  conviction 
or  acquittal  In  one  county  through  wtlch 
vessel  might  pass  In  maklns  voyage  would 
be  no  bar  to  another  prosecution  for  same 
offense. — P«ople  v.  DouKherty,  T  Cal.  39S. 


>.  SaMfi— DespFlptloB  af  ear. — An  Infor- 
mation for  burglary  committed  upon  'rail- 
road car.  which  does  not  particularise  ear 
alleged  to  have  been  burglarized,  by  number 
or  other  description  Identifying  car  entered, 
or  train  of  which  It  Is  part.  Is  fatally  un- 
certain—People T.  Webber,  ItS  Cal.  146, 
149,  70  Pac.  loss. 

4.  Sane — luBlBcteiit  aUeBBtlin  ot  Jaris- 
dt<?tlOB. — An  information  charging  defend- 
ant with  crime  of  burglary,  committed  by 
enlerlng  railroad  car  In  county  which  was 
alleged  as  "a  county  through  which  said 
train  passed  In  the  course  of  Ita  trip."  does 
not  allege  that  offense  was  committed  In 
that  county,  and  shows  no  Jurisdiction  of 
that  county  over  offense. — People  v.  Web- 
ber, 133  Cal.  «2S,  «6  Pac.  3S. 

5.  Same— SaOlcleiit  allecatlAB  of  jarla- 
dlettoB. — When  crime  Is  alleged  to  have 
been  committed  upon  car  In  speclfled 
county.  It  auRlclently  Bhowa  Jurladlctlon  of 
offense  In  that  county,  regardlesa  of 
whether  Jurladlctlon  would  be  In  any  other 
county  through  which  car  passed  In  course 
ot  Its  trip.— People  v.  Moore.  1Q3  Cal.  SOS, 
610,  ST  Pac.  610, 


Digitized  byGoOgIC 


Tll.tIl,ek.I.I 


K IDN  APPING — ABD  V  CTION— 


1 784.  KIDNAPPINa  OR  ABDDCTIOM.  The  jurisdiction  of  a  criminal 
action : 

1.  For  forcibly  and  without  lawful  authority  seizing  and  conflning  another, 
or  inveigling  or  kidnapping  him,  with  intent,  against  his  will,  to  cause  him  to 
be  secretly  confined  or  imprisoned  in  this  state,  or  to  be  sent  out  of  the  state, 
or  from  one  county  to  another,  or  to  be  sold  as  a  slave,  or  in  any  way  held  to 
service ; 

2.  For  dec(^ring,  talcing,  or  enticing  away  a  ohild  under  the  age  of  twelve 
years,  with  intent  to  detain  and  conceal  it  from  its  parent,  guardian,  or  other 
person  having  the  lawful  charge  of  the  child ; 

3.  For  biTeigling,  enticing,  or  taldng  away  an  unmarried  female  of  pre- 
vious chaste  character,  under  the  age  of  eighteen  years,  for  the  purpose  of 
prostitution ;  or, 

4.  For  taUng  away  any  female,  under  the  age  of  sixteen  years,  from  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge  of  her  person, 
without  their  consent,  either  for  the  purpose  of  concubinage  or  prostitution; 

— ^Is  in  the  county  in  which  the  offense  is  committed,  or  out  of  which  the 
person  upon  whom  the  oflfense  was  committed  has,  in  the  commission  of  the 
offense,  been  taken,  or  in  which  an  act  was  done  by  the  defendant  in  instigat- 
ing, procuring,  promoting,  or  aiding  in  the  commission  of  the  offense,  or  in 
abetting  the  parties  concerned  therein. 

History:  Enacted  February  14,  1S72,  founded  on  f  SO  Crtmlnal 
Practice  Act  1S51,  Stats.  1S51,  pp.  221,  222;  amended  April  9.  18S0, 
Code  AmdU.  1880  (Pen.  C.  pt.).  p.  11;  by  Code  Commtaslon.  Act  March 
16,  1901,  State,  and  Arndts.  1900-1,  p.  4S1,  act  held  unconstitutional, 
see  history,  9  5,  ante;  amendment  re-enacted  March  21,  190S,  Stats. 
and  Amdts.  190G,  p.  692. 

KIDNAPING  OR  ABDUCTION. 
I- 3.  Arresting   for  migtlemeanor   on   warrant 

bail. 
4.  CommiHsiOQein'  note. 

6.  KidnBping — One   transaction. 
e.  Taking  away   female    for    purpoxra   of 

prostitution — Intent  fonn^d  at  time  of 

7.  Same — Intent  formed  afterwards. 
1.     ArreallBK    tar   BlBAeB^Msr   ma    war- 

mBt  tr«ai  oat  *i  «oniit7— R^fnalaiV  ***  take 
befflrc  lOBtlee  or  iHflsv  tm  pnposra  of  bBtl, 

on  request  so  to  do.  whether  such  refusal  li 
direct,  or  a.  declaration  IndEcatlve  of 
by  officer  making  the  arrest,  and  on  whom 
the  demand  la  made,  but  Instead  of  taking 
the   prisoner   before   a  Justice   or  Judgi 
requested,    forcibly    takInK    blm    from 
county   where   arrested,    constitutes   the   of 
fense    of    kidnaping:,    under    the    first    para 
graph  of  the  above  section,  and  also  unde: 
provision   of  section   »07,   ante.^See   Peopli 
V.  Older  (in  nisi  prlus,  not  reported). 

Aa  to  BbdaetlaB,  or  nlltwllr  IwImkIbk  ■«- 
««•«<  iBto  |*Tl*«t«llaai,  as  ecfeaac  to  prose- 
cution, see  note,  IG  L.  R.  A.  177. 


As  to  fultlTcB  trmm  Jwsttce.  who  arc  Un- 
der extradition  laws,  see  notea,  IS  Ij.  R.  A. 
1S9;  St  C.  C.  A.  104;  3*  L.  ed.  SI4. 

As  lo  what  eoutltBte*  eiitlel>s  awar 
efelldrea,  see.  ante,  1 178  and  note. 

As  to  what  eoastltalH  eatlciiia:  awar  ■■- 
narHed  featale,   see,   ante.    |I  t6«.    167,    and 


X.     Sane — Case  at  Harwaofl,  Mayer,   mmM 
Pelllbane. — The    editor    has    not  overlooked 
United   States  supreme 


.   Nichols, 


Sheriff  (203  U.  S.  192.  GI  L.  ed.  Hi,  IT  Sup. 
Ct.  Rep.  Ill),  holding  that  arresting  a  per- 
son charged  with  being  a  fugitive  from 
Justice,  and  carrying  him  out  of  one  state 
Into  another  under  extradition  proceedings, 
without  giving  the  accused  person  an  op- 
portunity lo  prove  before  the  governor  of 
the  surrendering  state,  or  before  a  court 
of  Justice  of  that  slate,  on  habeas  corpus. 
that  he  is  not  a  fugitive  from  Justice,  and 
not  extraditable  as  such,  and  thereby,  pre- 
vent his  Illegal  deportation,  does  not  violate 
the  United  States  constitution,  article  4. 
section  2.  or  the  United  States  revised  stat- 
utes, section  tS9T,  relating  to  and  govern* 
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InK  extradition  proceedinta.  That  case  !■ 
not  applicable.  It  Is  not  neceaaary  to  re- 
count here  the  details  of  that  ramaus  case 
of  "kidnaping"  by  offlcera  of  the  atate  of 
Idaho. 

S.  VlKo**BB  disarat  la  entered  by  Hr. 
Justice   McKenna  in  above  case. 

4.  CoBBlaalaHiM*  nste  aays:  "The  flrat 
BUbdlvialon  ot  this  aectlon  substantially 
conforma  to  section  90  of  Criminal  Practice 
Actof  ISBl.  Bee,  also,  section  2aT,  ante.  Sub- 
dlrialona  i  and  t  are  Inserted  because  same 
principle  applies. — See  part  1  of  this  code. 
II  166.  Z6T,  28S:  also  N.  T.  Code  Crim.  Proc. 
I  134.  The  same  principle  applies  to  de- 
coy InK  away  children  and  abduction.  It 
was  recommeDded  in  Mass.  chapter  HI 
section  11." 

D.  KldoBvlBs  —  One  traaaaetlea.  —  Of- 
fense of  kldnapluE.  In  forcibly  taklns  and 
steallnK    man  -  in    one    county   and    carrying 

county  and  consummated  In  another,  Is  only 
occurring   partly   In    each 


county,  and  is  properly  tried  in  latter 
county.— People   t.  Ah  Own.   t>  Cal.   S04. 

&  TaklMs  away  feaiale  far  mvMca  af 
proattntlaB— iBteat  tei»e*  at  tiaae  at  tak- 

lag. — It  female  minor  I*  taken  from  custody 
of  her  father  In  one  county,  and  Intent 
existed  at  that  time  to  place  her  In  house 
of  prostitution  situated  In  another  county, 
offense  was  committed  and  was  triable 
solely  in  former  county. — People  v.  Lewis. 
Ill  Cal.  511,  75  Pac.  ItS. 

T,  Same  —  lateat  foraseJ  atterwarda, — 
Where  female  minor  was  placed  by  bor 
father  in  custody  of  defendant,  to  be  taken 
to  place  In  county  other  than  where  father 
resided,  for  lawful  purpose,  and  after  tak- 
ing girl  into  latter  county  unlawful  purpose 
ot  placing  her  In  house  of  prostitution 
therein  was  formed,  the  taking  her  away 
from  father,  without  his  consent,  for  un- 
lawful purpose,  constituted  a  felony,  within 
the  meaning  of  section  1ST,  ante,  and  county 
in  which  houae  of  prostitution  was  situated 
has  Jurisdiction  of  offense. — People  t.  Lewis. 
Ill  Cal.  G4J,  TG  Pac.  ISt. 


§786.    JUKISDICnONOFANINDIOTHENTrORBiaAtfTOSINOKn'. 

When  the  offense,  either  of  bigamy  or  incest,  is  committed  in  one  county  and 
the  defendant  is  apprehended  in  another,  the  jarisdictiou  is  in  either  county. 

History:     Enacted  February  14,  187!,  r»«nftctmeiit  ot  S  91  Criminal 
'  Practice  Act  1851,  SUts.  18S1.  p.  222. 


provides  "when  the  offense,  either  by  big- 
amy or  incest,  Is  committed  in  one  county 
and  the  defendant  is  apprehended  In  an- 
other, the  Jurisdiction  la  In  cither  county." 
This  section  Is  a  legislative  declaration  that 
the  venue  in  cases  of  this  character  may 
be  in  the  county  where  the  defendant  is 
apprehended.  There  Is  no  constitutional  re- 
strictions upon  the  legislative  power  to  de- 
termine the  -venue'  which  Is  synonymous 
with  "place  of  trial."  The  claim  of  the 
petitioner  that  the  section  above  referred  to 
Is  unconstitutional  as  In  derogation  of  the 
right  of  trial  by  Jury,  which  by  the  consti- 
tution remains  Inviolate:  that  this  right 
of   trial  by  Jury  guarantees  a  common   law 


Jury,  which  is  by  a  Jury  of  his  peers  ot  the 
vicinage  or  county  where  the  crime  is  al- 
leged to  have  been  committed.  Is  unassail- 
able, but  the  word  "vicinage"  Is  subject  to 
various  deflnlllons,  mainly  depending  upon 
the  sense  In  which  It  Is  used.  As  applied 
to  Juries  It  has  bean  deSned  as  "a  Jury  of 
the  county  wherein  trial  Is  had." — Matter 
of  McDonald.  10  Cal.  App.  6«1.  129  Pac  95T. 
t«  what  c*BBtlMte*  blgawy,  see.  ante, 


(•aatlWtea  laeeat.  see.   ants, 
12SE  and  note. 

As    ta   jBrlsdlettaa   ot   blgaaay    c«VMtttcd 
by  Karrlage  la  one  atate  aad  eokabltatlaB 

in  another,  see  State  v.   Cutshall.   110  N.  C. 
51B.  16  L.  R.  A.  ISO.  15  B.  E.  161. 

§  786.  WHEN  PBOPESTY  IS  FELONIOUSLY  TAKEN  IN  ONE  COnNTT 
A2CD  BBOUGHT  INTO  ANOTHER.  When  property  taken  in  one  county  by 
burglary,  robbery,  larceny,  or  embezzlement,  has  been  brought  into  another,  the 
jurisdiction  of  the  offense  is  in  either  county.  But  if  at  any  time  before  the 
conviction  of  the  defendant  in  the  latter,  he  is  indicted  in  the  former  county, 
the  sheriff  of  the  latter  county  must,  upon  demand,  deliver  him  to  the  sheriff 
of  the  former. 

History;     Enacted   February   14.  1872,   lounded   on    S  92   Criminal 
Practice  Act  1861,  SUts.  18G1,  p.  222. 

PBOPERTY  FELONIOUSLY  TAKEN  m  4,  Same— Presence     of     sccuBod     where 

ANOTHBB  COUNTY.  oifense  committed. 
1.  Asportation     into     another     conntj — 

Jurisdiction  giren  to  latter. 
t.  Same — Jnrisdiction    in    either   county. 

3.  Same — Offense     committed     in     each  7.  Same — Bemoval    of    propertj   an    • 

eonntj.  fcnse. 
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Ttt.  ni,  eh.  I.I  BfUNGIITO   STOLEN   PROPCRTV   INTO  COL'NTY. 


•  TM 


8.  Same — BemavBl    into    mora    than    OH 

9.  CommiBsionera '  note. 

10,  II.  Embezzlement — Jurisdiction    in    place 

at  conversion. 
12-  14.  Sune — Bemoval    of    property    before 

wrongful   intent   formed. 
15.  Same — Removal  after  wrongful  appro- 

16,  IT.  Same — Soffieient  evidence  of  intent. 

18,  Same — Wrongful   appropriation   in   or 

near  original  county. 

19.  IjariMDy  in   one   count;  —  Asportation 

to  another  county. 
SO.  Same — Same — Courses  open  to  prosa- 

21,  22.  Beceiving   stolen   property. 

23.  Pleading — Cbargiug  offeuse  eommitted 

in  eounty  of  venue. 

24.  Same — Facte  must  be  set  out. 

25.  Same—What  must  be  stated. 

26.  Verdict— Specification  of  eounty  where 

offense  committed. 

M  aaotlwr-Ktate 
see,   post.    I  789 

1.  Aspartatlom  Into  aBAthrr  caaatr  — 
JorlsdletioB  mtrtm  ta  latter.— Where  stolen 
property  has  been  hrouEht  Into  county.  In- 
dictment may  be  brought  In'  Ihat  county. — 
People  V.  Oarcia,  IS  Cal.  631.  634. 

See,  also,  pars.   19.  SO.  thla  note. 

2.  Sane — Jarladletfas  !■  etiker  eoHBly. — 
When  property  has  been  feloniously  taken 
In  one  county  and  brought  Into  another. 
Jurisdiction  la  In  either  county,— People  v, 
Soblee,  S»  Cal.   431,   421. 

S.     Sane  —  OtVeHe    eemvltled    ■■    caeh 

commission  ol  olTensa  of  larceny  In  any 
county  Into  which  stolen  properly  may  be 
conveyed.  The  offenBe  Is  considered  as  com- 
mitted In  earh  county  into  which  be  car- 
ries the  property,  and  each  removal  of 
property  la  regarded  as  new  caption  and 
asportation. — People  v.  Mellon.  40  Cal.  <48, 


af  aceiurd  where  of- 
fcue  eooMBlttetl.- Where  larceny  la  com- 
mitted In  one  county,  and  defendant  was 
not  present  in  that  county  at  time  of  theft, 
and  did  not  participate  In  larceny,  but  sub- 
sequently, with  guilty  knowledge  that  tt 
was  stolen,  received  stolen  property  in  an- 
other county,  and  aided  In  disposing  of 
same  for  Joint  benefit  of  himself  and  perpe- 
trator o(  larceny,  he  can  not  bo  convicted 
Of  larceny  in  county  where  crime  was  com- 
mitted, but  Is  guilty  of  receiving  stolen 
g'oods  In  county  where  property  was  re- 
ceived—People V.  Slakem,  tO  Cal.  5SS, 

S.  Saae  —  Pnueentlo*  tor  srlglnnl  vt- 
fenae. — When  ntolen  property  la  taken  by 
thief  Into  another  county,  the  courts  of  that 
county  have  Jurisdiction  to  prosecute  thief, 
not  for  some   new  offense,   but   for  offense 


originally  committed,  -whether  that  crime 
be  larceny,  robbery,  burglary,  or  embeiiie- 
ment— People  v.  Prathcr,  134  Cal.  3St,  181. 
IS  Pac.  483.  Tit. 

S.  Inaamnch  as  owner  has  not  parted 
with  his  property  or  right  to  possession  of 
thing  stolen,  thief  who  takes  It  Into  another 
county  Is  to  be  deemed  In  law  to  have  taken 
It  In  such  last-mentioned  county. — People 
V.  Scott,   74  Cal.  94.  9G.  15  Pac.  3B4. 


r.     Sane . 


Indict 


of  c 


other  counties  la 
1  may  be 
unty,  be- 


cause every  act  In  removal  of 
keeping  it  from  possession  of  owner  is.  in 
conlemplatton  of  law,  offense. — State  v. 
Brown.  8  Nev.  308,  211. 

8.  Sane — Renaaval  lata  Hore  thaa  oae 
eaaatr — Where  property  stolen  was  taken 
In  one  county  and  driven  through  another 
Into  third,  court  of  second  county  has  Juris- 
diction.—People   V.   Brown,   8   Nev.    208.    211. 

of   People    V.    Mason,    9    Wend.    (N.    Y.)    GOB, 
suggests  the  latter  sentence." 


at  coavcralaa.— 

-Where  P 

roperty 

charged  to 

have    been    embexsied    wi 

verted  to 

defend 

use  in 

another    eounty 

,    It    was 

■ly    t. 

latter    county,— 

32    Cal. 

828,  2S1,  8G  Am, 

,  at.  Rep. 

1T4,  6G 

Pac. 

740. 

11.      Where     i 

iroperty 

Is     rece 

ived 

to    be 

sold  on  commie. 

Id  pro- 

ceeds   were   reci 

sived   In   another 

.   and 

prop- 

erly   was  sold. 

eds   we 

>t  paid 

by    commlsalon 

;lpal. 

Juris- 

diction    Is  In   c< 

junly    wh 

ere    prt 

)ceedi 

»   were- 

1«. 

IS.  Saaie — Hnaaval  at  praperly  betare 
wrongfal  inlpBt  faraed. — The  mere  receipt 
of  property  alleged  to  have  been  embeasled 

another  constitutes  no  part  of  offense 
within  section  TS1.  ante,  unless  accompanied 
with  intent  at  time,  upon  part  of  prisoner. 
to  fraudulently  convert  proceeds  to  hie  own 
use.- People  v.  Murphy.  El  Cal.  37S,  379; 
People  V.  Gordon,  ISJ  Cal.  Si8,  8S  Am.  St. 
Rep.  174,  BE  Pac.  740;  People  v.  Mescfas.  11 
Cal.  App.  2T7,  lid  Pac.  879;  People  v. 
Mitchell,  les  N.  ¥.  804,  «08,  81  N.  E.  182, 
184:  Tost  v.  State   {Tex.  Cr.  App.),  38  B.  W. 


til.  DlMVproved  In  Stale  T.  Hengen,  101 
Iowa  711.  77  N.   W.  463,  4S4. 

14,  Approved  and  followed  In  Rogers  v. 
State,   14   Okla.   Cr.    alE,   170    Pac.   289. 

15.  Same  —  Reaotal  after  wraagtal  ap- 
proprlatloMr— The  otTense  of  embesslement 
in  county  where  property  Is  received  Is 
complete  the  moment  it  Is  taken  with  Intent 
wrongfully  to  appropriate  it,  regardless  of 
subsequent  removal  of  property  to  another 
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■.AmCBNT— ASPOBTATION   TO   AHOTHEK   COUNTT. 


tPt.II. 


1«.     Sbbc  — SafldcBt  ctMmh  of  UteBt. 

—Where  defendant  was  intrusted  by  owner 
with  property  In  county  oC  venue,  and  he 
carried  property  out  of  county,  statins  that 
he  would  go  to'certaln  place,  but  Instead 
went  Co  another  place.  Jury  were  sufflclently 
warranted,  by  circumstances,  In  finding  that 
Intent  to  embeizle  property  was  formed  in 
county  where  It  waa  received,  and  superior 
court  ot  that  county  has  Jurisdiction  of 
offense. — People  t.  Goodrich,  142  Cal.  31E, 
Sl9,  76  Pac.  T»e. 

IT.  Where  an  aKent  In  charge  of  ranch 
tn  one  county  kept  books  there  ot  his  re- 
ceipts and  expenditures,  mahlng  monthly 
reports  to  his  principal  In  another  county, 
and  shipped  horses  to  third  county,  and 
there  received  proceeds  of  sale,  but  made 
no  book-entry  or  report  thereof,  It  Is  rea- 
sonable to  assume  that  intent  to  appropri- 
ate property  to  his  own  use  was  formed  in 
third  county,  so  as  to  Eive  that  county 
Jurisdiction. — Ei  parte  Palmer,  86  Cal.  631, 
35  Pac.  130. 


■ear  orlKlnal  eaantr- — Where  property  ii 
received  in  one  county  and  taken  by  defend- 
ant into  several  other  counties,  frauduleni 
appropriation  of  horse  in  any  of  those 
counties,  within  flve-tiundred-yard  bell  ol 
county  in  which  horse  had  been  received, 
would  make  defendant  guilty  In  county  In 
which  property  was  received. — People  v. 
Salorse,   eS   Cal.    Ill,   IIS. 

IS.  LarcCBy  !■  amr  enmmtr — Aspartattoa 
■■  •Bather  eoUBty. — Jurisdiction  of  the  of- 
fense Is  In  either  county,  because  where  one 
has  done  what  completes  a  theft,  he  there- 
after continues  traveling  away  with  the 
goods  or  property  stolen,  still   intending  to 

taken  la  a  new  trespass  and  a  fresh  larceny; 
[or  this  reason  the  possession  ot  the  goods 
stolen  by  the  thief  Is  a  larceny  in  each 
county  Into  which  he  transports  or  carries 
them.  The  legal  possession  still  remaining 
in  the  true  owner,  every  moment's  continu- 
ation of  the  trespass  and  felony  amounts. 
In  legal  contemplation,  to  a  new  caption  and 
asportation. — People  v.  Mellon.  40  Cal.  G48. 
eSI:  People  v.  Scott.  T4  Cal.  SI,  IE  Far.  384: 
People  V.  Staples,  91  Cal.  27,  27  Pac.  fi2J; 
People  V.  Tyree,  SI  Cal.  App.  701,  132  Pac. 
748;  People  v.  Mills  Sing,  —  Cal.  App.  —, 
1S3  Pac.  8EB.  distinguishing  People  v. 
Prather,  134  Cat.  388,  86  Pac.  483,  724. 


county,  the  Intent  to  appropriate  It  to  his 
own  use  still  continuing,  the  prosecutor  In 
the  county  Into  which  the  goods  are  brought 
may  pursue  either  ot  two  courses,  to  wit: 
(1)  He  may  lay  the  venue  in  the  county  Into 
which  the  property  Is  brought,  charging  Ibe 
crime  to  have  been  committed  In  that 
county,  relying  upon  the  larceny  which,  in 
legal  contemplation,  was  committed  In  that 
county;  or  (3)  he  may  charge  the  larceny 
was  committed  In  the  county  In  which  the 
first  felonious  taking  occurred,  and  then 
further  allege  that  the  property  thus  stolen 
was  brought  Into  the  county  In  which  the 
prosecution  Is  had.  And  where  the  latter 
course  Is  pursued,  the  Indictment  or  Infor- 
mation need  not  allege  that  any  larceny 
was  committed  In  the  county  In  which  the 
prosecution  is  had,  neither  need  It  be 
averred  that  the  bringing  Into  the  county 
was  felonious.— People  t.  Prather,  114  CaL 
386,  66  Pac.  481.  T14. 

SI.  ReeelvlBc  mtoUm  *»FCFtr  Is  not  one 
of  the  crimes  tor  which  a  person  may  be 
tried  In  any  county  to  which  the  receiver 
thereof  removes  the  same, — People  v.  Dls- 
peratli   15  Cal.  App.   120,   113   Fac.  86». 

32.  One  who  trades  for  stolen  property 
having  no  complicity  in  the  taking  Is  not 
guilty  of  larceny,  and  his  good  or  bad  faith 
is  Immaterial. — People  V.  Dlsperatl.  IE  Cal. 
App.  120,  113  Pac.  883. 

IS.     pleadlHK  — ChardBK      sSeaee      eom- 


y  of  T 

for  grand  larceny  charging  that  property 
described   was  stolen   by  defendant   In   an- 

waa  brought  by  defendant  Into  county  of 
venue,  shows  Jurisdiction  of  original  offens* 
In  latter  county,  and  it  need  not  be  alleged 
that  any  larceny  was  committed  In  county 
ot  venue  nor  that  taking  of  goods  Into  that 
county  was  felonious.— People  v.  Prather, 
134  Cal.  386,  890,   66  Pac.  483.  724. 

34,  Saaae — Fact*  Binat  be  set  oat. — Where 
burglary  Is  committed  In  one  county  and 
property  taken  is  brought  Into  another,  to 
give  latter  county  Jurisdiction  ot  offense 
Indictment  or  Information  must  set  out 
[acta  that  burglary  was  committed  and 
property  was  burglariously  taken  and  car- 
ried to  county  where  Indictment  or  Infor- 
mation was  filed.— People  v.  Jochlnsky.  108 
Cal.  638,  641,  39  Pac,  1077. 

35.  Samt — What  aast  be  atateC — Where 
burglary    Is    committed    In    one    county   and 

ught    Into    another 


See  discussion  and  authorities  cited  In 
1  Kerr's  Wharton  on  Criminal  Law  (11th 
ed.),  11166;  3  Kerr's  Wharton  on  Criminal 
Procedure  (10th  ed.),  |  SEE;  and  17  B.  C.  L. 
p.  46,  II  60-61. 

Aa  to  aapa'taHoii  lata  aaathcF  coBBty,  sea 
pars.   1,   i,  this  note. 

M.  Saaie— flaas* — Coaraea  apea  to  pramr~ 
ralor.^Where  a  thief,  having  stolen  prop- 
erty   ia    one   county,    takes    It    Into    another 


inty. 


:    the 


inty    I 


Jurisdiction  of  the  offense,  and  an  indict- 
ment or  information  should  state  that  bur- 
glary was  committed  In  former  county  and 
property  brought  Into  latter.— People  v. 
Scott,  74  Cal.  94,  ST.  IB  Pac.  884. 

as.  Verdict  —  Sveelfleatlea  «f  csaBtr 
where  affeaac  eaaiBltled. — Where  burglary 
Is  committed  In  one  county,  and  goods 
burglariously  taken  were  brought  Into 
county  where  prosecution  was  had.  general 
verdict  of  guilty  Imports  conviction  of  of- 
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Tit.  lU.  ek.  I.)  BSCAPB   FROM   PRISON— TREASON — f  URISDICTION. 

tenet  charged,  and  It  la  not  necessary  that 
It  should  ■peclfy  cauntr  In  wblch  offense 
WBH  committed,  nor  that  goods  were  taken       Pac.  lOTT. 

§  787.    jnaiSDICTION  OF  CRIMINAL  ACTION  FOB  ESCAPINa  FROM 

PRISON.    The  jurisdiction  of  a  criminal  action  for  escaping  from  prison  is  in 
any  county  of  the  state. 

Hlatory:     Enacted  FebruEUT  U,  1872,  fonnded  on  1 1  Act  April  30. 

1S55,  Stats.  1855,  p.  203;  amended  April  9,  1880,  Code  Amdts.  1880 

(Pen.  C.  pt.),  p.  11. 

Ab  tm  nhat  nnatltiitH  tmtmwK,  see,  ante,  If  lOfi-111. 

g  788.  JURISDICTION  OF  A  CRIMINAL  ACTION  FOR  TREASON  COM- 
MTPTED  OUT  OF  THE  STATE.  The  jurisdiction  of  a  criminal  action  for 
treason,  when  the  overt  act  is  committed  out  of  the  state,  is  in  any  county  of 
the  state. 

Hlitory:      Enacted   February  14,    IGTZ,   founded   on   I  IT    Criminal 
Practice  Act  18&0,  Stats.  ISEO,  p.  231;   amended  April  i,  1880,  Coda 
Amdts.  1880  (Pen.  C.  pt.),  p.  11. 
A»  to  wfeaf  eoBBtllBtee  treaiM».  see,  ante,   1  37  and  note. 

§789.  STEALING  PR0PERT7  IN  ANOTHER  STATE  AND  BRINOINa 
IT  INTO  THIS  STATE.  The  jurisdiction  of  a  criminal  action  for  stealing  or 
embezzling,  in  any  other  state,  the  property  of  another,  or  receiving  it  know- 
ing it  to  have  been  stolen  or  embezzled,  and  bringing  the  same  into  the  state, 
is  in  any  county  into  or  through  which  such  stolen  or  embezzled  property  has 
been  brought. 

Hlator/t  Enacted  February  14, 1S72;  amended  April  9,  ISSO  (Fen.  C. 
pt.),  P-  11;  by  Code  CommlHsIon,  Act  March  16,  1901,  Stats,  and 
AmdtH.  1900-1,  p.  482,  act  held  unconstitutional,  see  history,  S  S.  ante; 
amendment  re-enacted  March  21,  1905,  Stats.  1905,  p.  693. 

STEALING     PROPERTY     IN     ANOTHER       of  this   state  undertakei   to  punish  as  lar- 
STATE  AND  BRINGING  INTO  STATE.        ceny   brlnRlne   Into    this   state   goods    that 


1.  Embeizlement  —  Drawing   telegraphic 


try.    law   has   reference   to    goods    that   have 


.         ,         ,  .  ...    ,    .  been    stolen   according   t 

Law  of  state  where  crime  committed  jm-      ^^^^  ^„j„  atatuts  of  this  state.— People 


material. 
1.  Same — Proof  of  law  of  other  state. 


1.  23,  27,  27  Pac. 


S.     Same — Proof  of  law  of  olher  atalc. — 

4.  Removal  of  property  into  state  eonetitutes      Where   property   Is   stolen   In   one  state   or 

larceny  in  state.  territory    and   brouBht   Into    this   state,    and 

5.  Section   not  applicable  to  property   stolen      indictment  charges  that  defendant  did  felo- 

in  foreign  country.  niously  steal  property  In  this  state,   Indict- 

ment. In  effect,  charges  felonious  taking  In 
Ab   t«  rropcTty  frtooloiiBly  takes   Ib   ooe       this  state,  and  It  is  not  necesaary   to  show 
coDHtr    and    bronght    Inlo    aoother    eonaty,       that    act    commltled    by    defendant    In    an- 
sae, ante.  |  TSS,  and  note.  other    state    was    faionious    under    laws    of 
1.     EnbesslemcBt  — Dranlnar    iclegrapkle       that  state. — People  v.  Staples.  91  Cal.  23,  !T, 
cheeka.— An     agent,     residing     out    of     this        27    Pac.    523.    followed   In    State   v.    Klet.    12 
a  principal  who  lives  In  this  state       Mont.  92,  100,  IS  L.  R.  A.  722.  29  Pac.  464. 


crime    of    embezilement 


state    If    he    draws    telegraphic    checks    in  .MtnWa  larenr  In  atate^When   goods  are 

course   of  his  agency   on   his   principal,   and  stolen    in   one  Jurisdiction   and    carried   Into 

converts  money  to  his  own  use,  with  intent  another.    In    legal    contemplation    crime    of 

to  embeiile  same.— Ex  parts  Hedley.  II  Cal.  urceny    Is  committed   In   both   Jurisdictions, 

108,  109,  11*,  followed  in  State  T.  Bally.  GO  and  may  be  punished  in  either,  and  where 

Ohio  St,  6aB,  B«,  it  N.  E.  233.  complaint    charges    that    larceny    was   com- 

S.     l.aw  of  state  nkere  cHHe  !■  eoBHltted  milled    In    San    Bernardino    county,    in    this 

iBiaatFrlal. — Where    property    Is    stolen    In  state,  and   that  stolen   goods   were   brought 

one  slate  and  Is  brought  into  this  state.  It  Into  Los  Angeles  county,  and  an  Informa- 

Is  Immaterial  what  law  of  former  state  Is  tton  for  same  ofFensa  charges  that  larceny 

as  to  what  constitutes  larceny.    When  law  was    committed   Id   Arizona   territory,   and 
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(hat  stolen    cooda  ware   brought  Into   T,o*  mnd  1«  not  kroad  •nouKh  t«  Include   those 

Angeles  count}',   each  chargaa,   in  effoet,  a  caaea  arlslns  between   state  of  the  United 

larceny     In    Lon    AnKeles    county,     without  States  and  forelcn  country,  as  Dominion  of 

substantial  difference  In  oAense  charsed. —  Canada,  but  courts  of  this  state  have  Jurls- 

People  T.  Staples,  >1  Cat.  St,  27  Pac.   GZ3.  diction   where  property   stolen   In   Dominion 

B.     Be«tt*B     aet     appUcaUe     t*     rMperty  of  Canada  has  been  brouRht  Into  this  state. 

■Mlea    ■■    tsrelKB    eBaatrr. — This    section  under  and  by  virtue  ol  section  *9T.  ante. — 

covers  only  cases  arlstnc  In  different  states,  People  v.  Black.  Ill  CaL  73.  G1  Pac.  3IG. 

§790.  JUSiaDICnON  OF  A  CKIMZNAL  ACTION  FOR  HUSDER,  ETC., 
WHERE  INJURY  WAS  INFLICTED  IN  ONE  COUNTY  AND  PARTY  DIES 
017T  OF  THAT  COUNTY.  The  jurisdiction  of  a  criminal  action  for  murder  or 
mauslaugbter,  when  the  injuiy  which  caused  the  death  was  inflicted  in  one 
county,  and  the  party  injured  dies  in  another  county,  or  out  of  the  state,  is  in 
the  county  where  the  injury  was  inflicted. 

H  istory:  Enacted  February  14,  1S7S,  toimded  on  !  28  Crlmtnal 
Practice  Act  ISEO,  St&ts.  1860,  p.  23S;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  II. 

a  ladlctaMmt  for  mmrttr,  see  note,  44  Am.  Bt.  Rep.  7I-lt;  also  ante. 

§791.  OF  AN  INDIOTHEMT  AGAINST  AN  ACCESSORY.  Id  the  case  of 
an  accessory  in  the  commission  of  a  public  offense,  the  jurisdiction  is  in  the 
county  where  the  offense  of  the  accessory  was  committed,  notwithstanding 
the  principal  offense  was  committed  in  another  county. 

History:  Enacted  February  14.  18TZ,  fonnded  on  S  93  Criminal 
Practice  Act  1851,  Stats.  1851.  p.  222. 

INDICTMENT    AGAINST    ACCESSOEY.  der   was   committed   ha   was   at   such   con- 

1.  Accessory  after  fact.  venlent  distance  as  to  be  able  to  come  to 
„    ,.,         .    .           ,       .  Immediate   assistance   of  his   aaaoclates.   If 

2.  ComnuesiODers    note.  renulred    or    to   watch    to   prevent  surprise 

3.  Presence    at   convenient    diatance    to    give  or  the  like,  but  It  was  shown  that  he  was 

assistance.  two    hundrad    miles    away,    he    can    not    be 

4.  Same — Signaling.  indicted   and  tried  In   county  where   his  of- 
6.  Trial  in  wrong  county— Diseliarge  of  jury.      Jf""*  »"  accessory.  If  any,  was  committed.— 


People  V.  Hodges,  1 

4.    Same  —  si«BaltBK. — Where   conspiracy 

was    entered    Into    between    defendant    and 

others  to  rob  stage  at  certain  point  In  one 

county,    and    defendant    was    to    ascertain 

I    the    stase 


Aa  t«  wfeo  are  prlaelpala  sad  irho  ■cc( 
•orles,  see,  ante,  |i  30.  31,  and  notes. 

1.  AeeeMDry  after  fact — Where  an  c 
fens*  Is  committed  In  one  county,  party  w 

participate  In  the  crime,  but  was  an  acces-  0,^;;  countyTand'was  "to"  ^^^"nal'his  conted- 

sory  after  the  fact,  can  not  be  convicted  of  erates  by  building  Are  on    top  of  mountain 

crime    In    county    where    It   was    committed.  ,„    ,„,(„   county    which    could    be    seen    by 

but  must  be   tried  In   county  where   hlB   of-  ,hem  In  former  county,  thirty  or  forty  miles 

fense  as  accessory  was  committed.— People  aistant,  and  signals  were  given  by  hLra,  and 

V.  Stakem,  *0  Cal.  B99.  BOl.  ^^g^    attacked;    held,    that    defendant    was 

X.     CoBBlsalaarn'    aste    says:    "The    dis-  not  an   accessory,    but  principal,   and   could 

tlnctlon    between    the   accesaory    before    the  be  tried  In  former  county.— State  v.  Hamll- 

tact   and    the    principal   being    abolished    by  ton,  13  Nev.  386. 

this  code,   and   the  word   'accessory'   subati-  g^     Trial   la   wre 

tuted    for    'accessory    after    the    fact,'    tbia       jBry. When  It  becomes  manifest  In  course 

section  has  been  modified  to  adapt  It  to  the  „(  trial  of  person  Indicted  as  an  accessory, 

changes  made.— See  note  to  )i  31,  32,  ante."  that  offense  of  acoeesory  was  committed  In 

9.     PresFmce    at    eanveiileat    distance     te  another  county  than  that  where  Indictment 

»!'»«       aaaUtance.  —  Where       defendant       is  was  found,  court  should,  on  Its  own  motion, 

charged  Jointly   with  three   others  In  com-  discharge    Jury,    and    commit    accused    to 

mission  of  murder  In  one  county,  but  there  await  warrant  from  proper  county. — Feopla 

was  no  evidence  to  prove  that  at  time  mur-  v.  Hodges,  27  Cal.  140. 

S792.    JUSISDICTIOir  IN  CASES  OF  FSIHCIFALS  WHO  ABE  NOT 
FBE8ENT,  ETC.,  AT  OOHMISSION  OF  PSINCIPAL  OFFENSE.    The  jaris- 
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diction  of  a  criminal  action  against  a  princii>al  in  the  commission  of  a  public 
offense,  when  sach  principal  is  not  present  at  the  commission  of  the  principal 
offense,  is  in  the  same  county  it  would  be  onder  this  code  if  ha  were  so  present 
and  aiding  and  abetting  tberein. 

History:      Enacted    Februaiy    14,    18TZ;    amended    April    9,    1880, 
Code  Amdts.  1S80  (Fen.  C.  pt.),  p.  11. 
I.     CoHmlHtoBen'  Bote  nay:  "Expedient      before  th*  (act  and  principals  I*  abollBhed 
becBUBe  the  distinction  between  acceHiorlai       by  this  code." 

§793.  CONTIOTION  OR  ACQUITTAL  IN  ANOTHER  STATE  A  BAR, 
WHERE  THE  JURISDICTION  IS  CONCURRENT.  When  an  act  charged  as 
a  public  offense  is  within  the  jurisdiction  of  another  state  or  countr)',  as  well 
aa  of  this  state,  a  conviction  or  acquittal  thereof  in  the  former  is  a  bar  to  the 
prosecution  or  indictment  therefor  in  this  state. 


§794.    CONVICTION  OR  ACQUITTAL  IN  ANOTHER  COUNTY  A  BAR, 

WHERE  THE  JURISDICTION  IS  CONCURRENT.    When  an  offense  is  within 

the  jurisdiction  of  two  or  more  counties,  a  conviction  or  acquittal  thereof  in 

one  county  is  a  bar  to  a  prosecution  or  indictment  therefor  in  another. 

History:     Enacted  FabmaTy  14,  I8Tt,  re-enactment  of  S  9S  Criminal 

Practice  Act  1861,  SUta.  1851,  p.  222. 

§  795.  JURISDICTION  IN  CERTAIN  OASES.  The  jurisdiction  of  a  vio- 
lation of  sections  four  hundred  and  twelve,  four  hundred  and  thirteen,  and 
fonr  hundred  and  fourteen  of  the  Penal  Code,  or  a  conspiracy  to  violate  either 
of  said  sections,  is,  in  any  county : 

1.  In  which  any  act  is  done  towards  the  commission  of  the  offense;  or, 

2.  Into,  out  of,  or  through  which  the  offender  passed  to  commit  the  of- 
fense; or, 

3.  Where  the  offender  is  arrested. 

History:     Enacted  Marcb  7,   187«,  Code  Amdts.  1871-4,   p.   i6S. 


CHAPTER  n. 

OF  THE  TIME  OF  COMMENCING  CBIMINAL  ACTIONS. 
f  799.  No  limitation  in  certain  erimea.  I  802.  Exception    when   defendant   Is   out   of 

I  SOO.  Limitation  of  tbree  years  in  all  other  the   statd. 

felonies,  I  803.  Indictment  found,  when  presented  and 

I  SOI.  Limitation    of    one    year    in    raisde-  flled. 


§  799.  NO  LIMITATION  IN  CERTAIN  CRIMES,  There  is  no  limitation 
of  time  within  which  a  prosecution  for  murder,  the  embezzlement  of  public 
moneys,  and  the  falsification  of  public  records  must  be  commenced.  Prosecu- 
tion for  murder  may  be  commenced  at  any  time  after  the  death  of  the  person 
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killed,  and  for  the  embezzlement  of  public  money  or  the  falsification  of  public 
records,  at  any  time  after  the  discovery  of  the  crime. 

History:  Enacted  February  14,  1872,  re-enactment  of  {96  Criminal 
Practice  Act  1851,  StaU.  IS&l,  p.  232;  amended  March  20,  1891,  SUU. 
and  AmdtB.  1891.  p.  192. 

S.  BmbcnleBiciit. — Where  detendHnt  com- 
mlt«  crime  ol  embezilament,  by  appropri- 
ating to  his  own  use  tnoney  received  by 
him  as  ticket  agent  ol  railway  company, 
■uch  offense  is  barred  by  statute  of  limlU- 
tiona  after  three  yaars.  and  does  not  coma 
within  exception  mentioned  In  above  sec- 
tion as  beinE  embezzlement  ol  public 
money  a. — Ex  parte  Vice,  G  Cal.  App.  ISS, 
S9   Fac.    983.    985. 

4.     Maulaaskfer  U  aabjeet  to  llaaltatlM. 
— Indictment  for  murder,   in   order  that  de- 
fendant can  be  convicted   of  manslaughter 
thereunder,  must  state  that  crime  was  com- 
iltted    within    three    years,    and    where    In- 


LIMITATION  OF  ACTION— NONE  IN 
CERTAIN  CRIMES. 

1.  Degree  of  murder  immaterial. 

2.  Same — No  change  made  by  statute. 

3.  Embezzlement. 

4.  Manslaughter  subject  to  limitation. 


■mraer     Immaterial. — Aa 

BEainst  crime  of  murder,  whether  at  flrat 
or  second  decree,  there  Is  no  limitation  of 
time  within  which  prosecution  may  be  com- 
menced.— People  V,  Haun,  «4  Cal.  3S.  See 
State  V.  BwinK,  US  Wash.  *35,  437.  53  Fac. 
717.  • 


Z.     flaBe— Ifa   ekasKe  Made  hy  atalate. 

,ct  of  use.  divldlns  crime  oF  murder  Into      dictmei 
wo    degrees,    made    no    change    except    In        more 
leasurs  of  punishment.  There  has  been  no       thereof 
ew  statute  of  limitations. — People  v.  Haun, 
4  Cal.  9S,  99. 


that  offense  waa  committed 
more  than  three  years  before  flnding 
thereof,  defendant  can  not  be  convicted  of 
manslaughter. — People  v.  Ulller.  13  Cal.  391. 


§800.    LIMITATION  OF  THBEE  TEARS  IN  ALL  OTHEB  FELONIES. 

An  indictment  fftr  any  other  felony  than  murder,  the  embezzlement  of  public 
money,  or  the  falsification  of  public  records,  must  be  found,  or  an  information 
filed,  within  three  years  after  its  commission. 

HIatory:  Enacted  February  14,  1872,  re-enactment  ot  E  97  Crfmlnal 
Practice  Act  1851,  Stats.  1851.  p.  222:  amended  April  9.  1S80.  Code 
AmdU.  1880  (Pen,  C.  pt.),  p.  12;  March  20,  1891,  SUtB.  and  Amdto. 
1891.  p.  193. 


LIMITATION  OP  ACTION  IN  OTHER 
FELONIES. 

1.  Defense  of  statute  of  limitations— In  wliat 

court  to  be  presented. 

2.  Embezzlement — By  clerli — Demand  not  nee- 

essary. 

3.  By  ticket  agent. 

4.  Indictment  must  show  that  offense  is  not 

5.  Statute    of   limitations — How    raised — De- 

6.  Same — Same — Writ  of  prohibition  will  not 

1.  Defease  •»  atatntc  af  llaltattoai — la 
what  eoart  t*  b«  vreaeatcd. — The  defense 
of  the  statute  ot  limitations.  like  all  other 
defenses,  contending  that,  although  origi- 
nally guilty  of  crime,  defendant  can  not  be 
convicted,  la  full  and  complete  defense  to 
charge  precluded  by  statute,  and  must  be 
presented  for  determination  as  to  Its  suRl- 
clency  to  tribunal  having  Jurisdiction  ot 
proceeding. — Rebstock  v.  Superior  Court, 
14«  Cal.   308,   80  Fac.  AG. 

3.  BmbeaaleBeat^-Br  clerk — Desaad  la 
■ol  aeeeaaarr  to  put  the  statute  in  motion. 
It  beclns  to  run  upon  the  date  ot  the  act 
of  misappropriation  and  expires  three  years 
thereafter,  and  In  Information  tiled  three 
years  and  Ave  month*  thereafter  la  barred. 


—People   V.   Klnard.   14   Cal.   App.   384,   111 

3.  Same  —  By  ticket  aceat. — Where 
ticket  agent  of  railway  company  embeztlea 
money  belonging  to  such  company,  ab- 
sconds immediately  thereafter,  and  Is  not 
apprehended  tor  more  than  three  years 
after  commission  of  offense,  such  crime  is 
barred  by  statute  of  limitations,  even 
though  no  demand  was  made  tor  money 
until  after  his  return.— Ex  parte  Vice,  5 
CaJ.    App.    1E3.    89    Fac.    983.    SU. 

4.  ladletmeat  mast  show  that  offease  la 
mot  barred  by  lapse  of  time,  and  if  such 
offense  Is  one  capable  of  being  divided  Into 
degrees.  Indictment  should  show  that  no 
degree  is  barred,— People  V.  Miller,  13  Cal. 
S91;  People  t.  Picettl.  1!«  Cal.  381.  67  Pac. 
IGE;  United  States  v.  Owen.   32   Fed.  G34, 

5.  Slatale  ot  Ilmltatloaa— Haw  raised— 
Demarrer. — The  objection  to  Indictment  or 
information,  that  it  is  not  presented  or  tiled 
within  time  required  by  statute,  may  be 
raised  by  demurrer,  when  It  appears  upon 
face  thereof  that  prosecution  is  barred  by 
Btatute,— People  v.  Ayhens,  8G  Cal.  8S,  89. 
£4  Pac.  636. 

S.  Same— Same— Writ  of  proklbltlsa  wni 
■ot  lie  to  prevent  prosecution  under  Indict- 
ment, which  It  Is  claimed  la  barred  by  stat- 
ute of  limitations. — Rebstoch  v.  Superior 
Court,  141  Cal.  301.  310.  311,  SO  Pac.  SS. 
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LIMIT  jLTIOH    or    ACTION — HISDEMBANOSS. 


3  801.  LIUITATZON  07  ONE  TEAS  IN  HISDEUEANOBS.  An  indict- 
ment for  any  tnisdemeanor  must  be  found  or  an  information  filed  within  one 
year  after  its  commission. 

Hlitory:  Enacted  February  14,  1872,  re-enactment  of  |  9S  Criminal 
Practice  Act  ISGl,  StaU.  1S51.  p.  222;  amended  April  9,  I8S0,  Code 
Amdts.  18S0  (Pen.  C.  pt.),  p.  12. 

LIMITATION  IN  MI8DEMEANOES. 
1.  Ab  to  statute   of  limitatiooa   being   mere 

matter  of  defense. 
S.  Arrest  nithin  jear  does  not  bar  ofTeDse. 

3.  Bar   of   statute — Imperative   and   manda- 

4.  Complaint — Prosecution  not  barred. 

5.  Grand     larceny     charged — Conviction     of 

petty  larceny  can   not  be  had,  when. 

6.  MiBdeineanors — Assault     ivith      deadly 

7.  Same — Conviction  of  misdemeanor  on  in- 

formation cbarging  felony. 

8.  Same — Embeizlement — Value  of  property. 

9.  Same — Larceny — Conviction  of  petty  laf' 

eeny. 

10.  Same — Liberal    construction   of   this   see- 

11.  Same — Offense    either    felony    or   misile- 
IS.  Same  —  Ordinary     and     simple     misde- 


865. 
See  par.  S.  thia  note. 
a.     HladmnBon— AuKBlt  wtlfe  a  dradir 

wvapaa.-^-OITenae  of  aaaHult  with  deadly 
weapon,  with  intent  to  Inflict  great  bodily 
Injury,  is  felony,  and  not  mlademeanor,  and 
one-year  bar  does  not  apply  to  it. — People 
v.  HelblnK.  E9  Cal.  S«7.  See  Paople  v.  Gray, 
137  Cal.  247,  TO  Pac.  JO. 

7.  Sane — Convletlan  at  mladvaaeaBor  oa 
lafamiatlOB  chardBc  feloar. — Tbia  section 
applies  not  only  to  cases  whera  informa- 
upon   Its  face,  charges 


but   I 


70  Fac.  10. 


for   felony    i 
be    conv 


1.  As  to  alalale  af  lliBltallDBa  kclOK  »"« 
maltPT  «f  drfFBBe  and  Is  not  ground  for  the 
discharge  o(  a  prisoner  on  habeas  corpus. 
—  E:i  parte  Blake,  1G5  Cal.  SBE,  GSS,  102  Pac. 


charged     with      grand 

larceny      committed 

after  commlaslon  of  offense,  and  if  Informa- 

mors  than  one  year  pri 

or  (o  nUng  of  Infor- 

auch  commission,  offense  Is  barred.— People 

ceny.— People   v.    Pket 

tl,    IZt    Cal.    jei,    67 

V.  Ayhens,  U  Cal.  «E.  89.  U  Pac.  6tG. 

Pac.  lit. 

t.     Bar  ■>(  Blatate— iBpentlvp  and   >bb- 

See  par.  B,   this  note. 

datorr.— Prosecution     for     miademeanor     la 

le.     Sbbf  — Libenl 

coBBtraetlBa   ol   thla 

•ectloB    would    malta    i! 

itatute   apply    to   all 

In  superior  court  within   one  year  after   Its 

caaea    where    defendan 

Is    imperative    and    mandatory. — People 
Ayhens,   IS  Cal.   88.  18.  24  Pac.  «iG,  «S». 

■arcBtlDa     B< 


by  district  attorney  In  the  superior  court 
pursuant  to  section  809,  post,  and  not  the 
complaint  made  before  court  or  magistrate. 
—People  V.  Ayhena,  t&  Cal,  SB,  88,  14  Pac. 
C3G. 

B.  Oraad  iBivesr  ebBTKci—CoBTlctlaa  at 
F**tr  larcrBr  <»  >ot  ^  had.  under  the 
provlaions  of  the  above  section,  where  the 
crime  charKad  was  committed  mora  than  a 


'hich  may  be  pun- 
tor  all  pur- 
only,  or  im- 


1  county  ]all.  and  ■ 
punished  as  misdemeanor,  offense  ia  barred 
If  Indictment  la  not  found  or  information 
filed  within  one  year.- People  v.  Gray. .187 
Cal.  1S7,  889,  TO  Pac.   10. 

13.  Same  —  OrdlBBry  aad  almplc  Hlade- 
■anBors. — There  seems  to  be  no  provision 
of  law  prescribing  limitation  for  proiecu- 
tlon   af  ardlnary   or  simple   mlBdemeanara, 
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but  one  thuB  proaecuted  bjr  Indictment  o 


:   pAFte   Blak«,   lES   CaL 


I   limitation    in.   see   People   r. 

il.  2ST.  2«9,  TO   Pac.  SO. 

IS.     Sane — What  KladcHeaaan 

This    section    does    not    apply 
eanora    original  I  r    triable    In 


-  Althourh  the  crime 
charged  may  be  barred  by  the  statute  of 
Itmltatlona  and  the  court  without  Jurisdic- 
tion to  proceed,  where  an  appeal  Ilea  or  a 
writ  of  habeai  corpus  is  applicable,  prohi- 
bition will  not  lie.— Keith  v.  Recorder's 
Court,  *  Cal.  App.  180,  til.  H  Pac.  41*. 


§  802.    EXCEPTION  WHEN  DEFENDANT  IS  OUT  OF  THE  STATE.    If, 

when  the  offense  is  committed,  the  defendant  is  out  of  the  state,  the  indictment 
may  be  found  or  an  information  filed  within  the  term  herein  limited  after  his 
coming  within  the  state,  and  no  time  during  which  the  defendant  is  not  an 
inhabitant  of,  or  usually  resident  within  this  state,  is  part  of  the  limitation. 
History:     Enacted  Febrnair  14,  1871,  re-enactment  at  |  99  Crlmtnal 


PracUce  Act  1S51,  Stats.  ISSl, 
Amdts.  1880  (Pen.  C.  pt),  p.  12. 

DEPENDANT  OUT  OP  STATE— EiTECT 
ON  LIMITATION. 

1.  CommiBsiouen '  note. 

2.  Concealment   within   state, 

8.  Exceptions  to  statute — Concealment — 
Dela^  in  filing  information. 

4.  Same  —  QrantiDg     continuances     of 

examination. 

5.  &une — Taking  assumed  name. 

6.  Same — Time  of  imprisonment  in  state 

penitentiaiT  does  not  fall  within  ex- 
ception. 

7.  Leaving    state    after    eommiaiiou    of 

offense. 

8.  Pleading — Indictment  should  allege  ex- 

9.  Same — Prima  facie  lapse  of  time  good 

defense. 
10.  Same — Sufficient    averment    of    excep- 

II- 13.  Suspended  sentence  —  Absence  Xrom 
state— Expiration  of  term — Bevoca- 
tion  of  order. 

1.  CDBHlaalaacra'  aote  says:  "Statute 
excludes  from  computation  the  time  de- 
fendant may  be  out  of  state,  but  rule  Is 
that  this  exception  must  be  stated  In  plead- 
ing. Prima  facie  lapse  of  time  Is  good 
defense,  and  It  statutory  exception  Is  relied 
unon.  state  should  set  it  up, — People  v. 
Ulller.  II  Cal.  2S1,  29E;  People  v.  Uontejo, 
18  Cat.  18;  State  v.  Beckwlth,  1  Stew.  (Ala.) 
SIS:  Shelton  v.  State,  l  Stew.  &  P.  (Ala.) 
808:  1  Chltty  Cr,  I-aw  S6J." 

X  CemecalBeat  within  atate  does  not 
constitute  exception,  within  meaning  of 
above  section, — Ex  parte  Vice,  E  Cal.  App. 
1S3.   89   Pac.   081,   985. 

S.  Eirentloae  !■  elalale — CoBeealHcat — 
Drtar  la  nilBg  laroi^ulloa. — Fact  that  de- 
(eixlant  had  persuaded  district  attorney  to 
delay  filing  Information  until  after  statu- 
tory time  had  expired,  or  had  concealed 
himself  wDhln  slate  and  thus  prevented  his 
arrest,    prosecution    within    statutory    time 


222;  amended  April  9,  1880,  Coda 


la  not  waiver  ol  his  right  to  set  np  statute 
of  limitation  a— People  v.  Arhens.  8t  Cal. 
8*.  88,  II  Pac.  e», 

4.  gamt  —  Graatlng  emMaaaaeea  «t  ex- 
anlaatloB  at  request  of  defendant  until 
bar  of  statute  against  offense  has  attached 
Is  no  waiver  of  filing  of  Information  within 
time  limited  by  statute. — People  v.  Ayhens, 
85  Cal.  88.  8R,  S4  Pac.  815. 

B.  SaKC — TaklBK  ■aaaHe*  ■•«•  for  over 
three  years,  although  not  leaving:  the  state, 
does  not  constitute  exception,  within  above 
section.  Defendant  may  be  an  Inhabitant 
of  state,  and  usually  resident  therein,  no 
matter  what  name  he  assumed. — Ex  parte 
Vice,  5  Cal.  App.  163,  8S  Pac.  9BS,  BgE. 


vealtHtlary  tirrm  MSt  fall  vrltfela  czec*tl*a 

mentioned  In  this  section,  and  therefore 
time  served  within  this  state  In  such  peni- 
tentiary, which  passes  before  prosecution 
Is  begun,  can  not  be  excluded  from  statu- 
tory period  of  limitation. — In  re  Qrinth, 
35  Kan.  3TT,  11  Pac.  171. 

7.  Iieaviar  atate  after  eaamaiaalea  of 
offcaae. — This  section  Includes  all  cases  of 
defendant  leaving  state  after  commission 
of  crime,  as  well  as  case  of  his  absence 
from  state  at  time  of  Its  perpetration,  and 
the  provision  applies  to  all  offenses. — Peo- 
ple  V.   Monte] o,   IB   Cal.   38. 

&  Plead  lag  —  la  aiclHut  ahoald  aUegc 
exeeptlos. — Where  exception  Is  relied  on  to 
take  case  out  of  statute.  Indictment  should 
allege  facts  showing  this  exception,  and  If 
It  does  not,  but  shows  on  Its  face  that 
offense  Is  barred,  a  demurrer  will  lie. — 
United  States  v.  Owen,  3t  Fed.  534,  6i7. 

cle  lapae  ■(  time  goad 


1   It  « 


e  rellei 


mentioned  in  this 
fact  that  defendant  was  out  of  Blat< 
tion  of  time  In  indictment. — People  i 
ler.   13  Cal.   291. 

ie.  Sane — SaaieteBt  avenaeat  of  < 
tloB. — An  Indictment  alleging  that  < 
portion  of  time  defendant  was   "not  i 


cepllor 
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WHEN  INDICTMKHT  FOVND—lIf FORMATION, 


hablUtnt  of  or  rcaldanC  within  BUtB,"  omJt- 
Vne  word  "UBually."  sufllctently  avers  mat- 
ter of  exception  to  operation  at  statute  of 
limitations. — People  v.  Monujo,  II   Cal.   S). 

11.  Saapeaded  ■»«»«  — Abae*»  fnai 
■tatc — EzptrBllsB  ■!  (cfm — RcTneatloa  of 
•rdcr  luspendlns  the  execution  of  the  sen- 
tonce  and  releaalnK  of  the  defendant  on 
probation  can  not  be  made  by  the  court  In  a 
caM  where  the  convicted  person  went  out 
of  the  state  and  remained  away  until  after 
the  expiration  of  the  term  for  which  he 
had  been  lentenced  and  then  paroled,  be- 
cause the  power  to  revoke  or  modify  the 
order  of  suspension  of  sentence  Is  limited 
to  the  period  of  probation,  and  the  term  of 
probation  does  not  cease  to  run  during  the 
absence  o(  the  convicted  person  from  the 
state. — People  ex  rel.  IJndauer  v.  O'Donnell, 
17  Cal.  App.  isa,  1T4  Pac.  lit;  In  re  Webb, 
t»  Wis.  161,  «•  Am.  St.  Bep.  ttC,  IT  L.  S.  A. 
SSe.  63  N.  W.  ITT. . 

Aa  to  all  Jadlclal  paroles  bciar  altra 
TiFta,  and  all  •tatalca  atteiapllas  to  nafcr 
apoa  Jadirea  th*  voitcf  to  parole  oa  pro- 
balloB  eoavleted  and  eeBteaeed  person*  b«- 
tarn  aBroBBtltallonal,  see  G  The  Constitu- 
tional   Review,    IS  I. 


11.  The  above  decision  cltas  no  cases  In 
support  of  reason  InK  ^nd  conclusions 
reacbed,  Is  thouBht  to  be  unsound  on  prin- 
ciple and  aKalnst  the  decided  weight  of 
authority,  nearly  ail  other  cases  that  have 
discussed  the  subject  holding  a  contrary 
opinion.  In  North  Dakota  the  exact  ques- 
tion, upon  the  exact  state  of  facts  was  con- 
sidered, and  the  contrary  doctrine  was  held. 
In  that  case  a  person  was  convicted,  as- 
sessed a  flns  and  costs  with  six  months 
Jail  sentence.  The  line  and  costs  were  paid, 
the  party  departed  from  the  state  and  re- 
mained away  a  year:  on  her  return  to  the 
state  the  order  suspending  the  execution 
of  the  Jail  sentence  was  revoked  and  the 
prisoner  arrested  and  confined  in  execution 
of  the  Jail  sentence.  This  proceeding  was 
upheld  on  habeas  corpus  proceedings. — Ex 
parte  Hart.  t»  N.  D.  It,  U  R.  A.  ISlSa 
UBS,   149  N.  W,  sgi. 

11.  The  same  principle  has  been  applied 
fn  Fuller  v.  State.  100  Miss.  Ill,  Ann.  Cas. 
ISltA.  98,  39  U  H.  A.  (N.  S.)  Ill,  57  So. 
tOG;  State  v.  Abbott,  17  S.  C.  4SC,  Ann.  Cas. 
1911B,  1181,  II  L.  R.  A.  (N.  8.)  IIZ,  TO  8.  B. 
i,  and  perhaps  elsewhere. 


§803.    INDICTHENT  FOUND,  WEEK  PRESENTED  AND  FHtED.    An 

indictment  is  found,  within  the  meaning  of  this  chapter,  when  it  ia  presented 
by  the  grand  jury  in  open  court,  and  there  received  and  filed. 


I  806.  Complaint  deflned. 
j  807.  I&gistrat«  defined. 
1808.  Who  aro  nutgiatratea. 


CHAPTER  m. 

THE  INPOBMATION. 

1 809.  Filing   infonnation   aft«V   examinatioa 


§  806.  COMFIjAIHT  defined.  The  complaint  is  the  allegation  in  writ- 
ing made  to  a  court  or  magistrate .  that  a  person  has  been  guilty  of  some 
designated  offense. 

History:  Enacted  Februarr  14,  ISTIi,  lonnded  on  f  101  Ciimlnat 
Practice  Act  ISGl,  BtsU.  1S61,  p.  223;  amended  April  9,  1880,  Cods 
Amdts.  1S80  (Pen.  C.  pt),  p.  12. 


COMPLAINT. 
1,2.  Complaint — Alleptions  ueeeeeaij  to 
eongtitute, 
S.  8ame  —  Complaint  and  affidavit  upon 

information  and  belief. 
4.  Same — Definition  of  complaint. 
5,  8.  Same— Defects  in. 

7, 8.  Same — Ground-work  and  limitations  of 
prosecution — Rnle. 
9-  12.  Same— Same  —  Magistrate    authoriied 
to  hold  for  any  offense. 
i:t,  14.  Is  measure  of  people's  rights. 


16.  Same — Verification. 

16.  Same—Same— Illegal  verifleatloa. 

17.  Designation     of     offense  —  Complaint 

need    not    charge    offense    with    *ll 
technical  nicety. 

18.  Jostiee  of  peace — May  administer  and 

certify  oath. 

As  t*  lurladlctloB  at  BsKlstrate  upon  U- 
>«  PoBPlaUt,  etc.,  see.  post  I  811  and  not* 
lars.  12,  IS. 

1.  CfiKplalat  ~-  Allc(B(la>  aeeeiuarr  t* 
'OBstltBtf  eaaivlalBt  Is  not  mere  statement 
>f  opinion,  but  allesatlon  of  fact  "that  per- 
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son    hai    been    B'ulUy    of    iom«    deslg-nated 

oftense."— United  State*  V.  ColUni,  TS  Fed. 
«6,   67. 

2.  The  offense  charged  need  not  be 
stated  In  technical  languae'e,  nor  In  such 
■peciflo  terms  as  are  required  In  an  Indict- 
ment or  InformBtion;  It  Is  Bufflclent  If  the 
Jurisdictional  facts  appear,  and  that  the 
offen.te  charged  la  stated  In  ordinary  Ian- 
good.  The  only  teat  la:  Are  all  the  ele- 
tnenlH  constituting  the  offense  charged 
stated?— State  v.  Pay.  45  Utah  411,  Ann. 
Cas.   1917E,  17S,   14«  Pac.  JOO, 

See.  also.  par.  17,  this  note. 

8.  Same  —  CaHplalat  >■<  aBdaTft  «*<>■ 
iBfarmalloB  and  belief  do  nut  allege  any 
material  (act  constituting  offense,  but  are 
simply  statement  of  affiant's  opinion. — 
United  States   v.   Collins.  79   Fed.    E5,    G7. 

4.  Same — Dcflnltlan  or  complBlat, — Com- 
plaint, as  deflned  In  this  section.  Includes 
accusation  made  before  committing  mag* 
Istrate  and  also  Information  filed  by  district 
attorney  In  trial  court. — United  States  v. 
Collins,  7»  Fed.  85,  87. 

B.  Saae— Dcfeeta  la,  not  ground  to  Jus- 
tify setting  aside  of  information.  When  a 
charge  has  been  examined  by  a  magistrate, 
and  the  evidence  taken,  and  the  examina- 
tion warrants  holding  the  defendant  to 
answer,  the  imperfections  ot  the  complaint 
are  cured.— People  v.  Warner,  147  Cal.  548, 
tZ  Pac.  I9S.  following  People  Y.  Cole.  127 
Cal.  B46,  B»  Fae.  «94,  and  People  v.  Leo 
Look,  143  Cal.  21S.  TS  Pac.  1028,  and  approv- 
ing language  In  People  v.  Lee  Look  case 
declaring  that  If  there  Is  anything  Incon- 
sistent with  these  views  In  the  case  of 
1-eople  V.  Christian.  161  Cal.  471,  3G  Pac. 
1»43.  and  People  v.  Howard,  111  Cal.  65B, 
14  Pac,  342,  Ihey  must  be  considered  over- 
ruled. 

5.  Not  detectfve  merely  because  It  Is 
signed  by  district  attorney  without  addition 
of  words  "of  such  county."  where  caption 
and  body  of  Indictment  state  county  In 
which  Indictment  was  found,  that  beingr 
Buinclent  to  show  that  district  allorney 
who  signed  it  was  acting  as  district  attor- 
ney for  that  county. — People  v.  Ashnauer, 
47   Cat.    9S,    100. 

r.  Sane — G  ran  Bd- work  and  UmltatlBBB 
at  VFoaecntloB — Rale. — Complaint  lodged 
with  magistrate  constitutes  ground-work  of 
whole  superstructure  to  be  thereafter  built 
thereon,  and  draws  lines  which  must  cir- 
cumscribe limits  prosecution  can  take. 
Defendant,  in  other  words,  may  be  compe- 
tently Informed  against  and  tried  for  any 
offense  charged  In  complaint  or  Included 
therein,  hut  beyond  that  limitation  prose- 
cution can  not  go.— People  v.  Howard,  111 
Cal.  655,  660,  44  Pac.  342.  See  People  v. 
Christian,    101    Cal.    471.    476,    tS    Pac,    1041. 

».  OTernlrd  In  People  v.  Lee  Look,  I4S 
CaL  ilS,  318,  119,  T6  Pac.  102S,  holding  that 


where  Information  la  based  on  commitment, 
question  ol  suBlclency  of  deposition  or  com- 
plaint to  Justify  original  warrant  of  arrest 
Is  ImmaterlaL 

B.     SaBH^— Sbh«  —  MaKlBtrate    aatkBriard 

mitted;  and  his  power  Is  not  limited  to  sucb 
offenses  as  are  embraced  within  crime 
charged  In  complaint— People  v.  Wheeler. 
TS   Cal.    E61,    1G&,   14   Pac.   79t. 

See.  post.  I  871  and  note, 

Ab  (■  cDMBltaseBt  Ity  Bat:latra1e,  Ib  gea- 
eisl,  and  their  powers,  see.  post,   i  STI  and 

.  Christian,  101 


ing  People  v.  Christian,  supra,  and  People 
V,  Howard,  111  Cal,  SEE,  44  Pac.  141,  which 
follows  rule  In  People  v.  Christian,  supra. 
and  restoring  former  rule  as  declared  Id 
People   T,    Wheeler,    supra. 

11.  DlitlagaUkeai  In  People  T.  Glancoll, 
74  Cal.  642.  646.  16  Pac.  510.  holding  that 
district  attorney  may  determine  otTease  to 
be  charged,  and  may  Hie  Information  for 
murder,  notwithstanding  prisoner  is  held  to 
answer  by  committing  magistrate  for  man- 
slaughter  only    upon  preliminary    examlna- 

See,  ants,  I  1S7,  and  note  par,  II. 

IS.     Same — la  Baeaaare  at  »H>ple^   riKbta 

In  proceeding  against  defendant  in  any 
case,  and  commitment  and  Information  can 
not  go  beyond  complaint  In  charging  public 
offense.- People  v.  Howard.  Ill  Cal.  665,  661, 
44  Pac.  341. 


14.     Ot( 


'Bled. — See   pars 


,   Ibis 


IB.  Satac — VcrlflcatloB  sf  held  not  to  be 
necessary, — In  re  Ullls  Sing,  11  Cal.  App. 
7SS,   110   Pac.    891. 

IS.     Same — Sanae  —  IIIccbI  nrlBeafloB   of 

before  magistrate  can  not  avail  the  defend- 
ant, after  commitment,  when  called  upon  In 
the  superior  court  to  make  his  defense. — 
People  *.  Mullaley,  16  Cal.  App.  46,  116  Pac. 
86. 


IT.     Dra 

Bot  ckargi 

of    Indict 


Infor 


,    but   I 


lentlal  elei 

certainty— People  v.  Howard,  111  Cal,  665. 
S62,  4<  Pae,  342,  See  People  v.  Velarde.  69 
Cal.  457;  People  v.  Wheeler.  66  Cal.  77,  1 
Tac.  S9B:  People  v.  Staples,  91  Cal.  21.  27 
Pac.  E23;  People  V,  Christian,  101  Cal.  471, 
47G,  15  Pac,  1043. 
See.  also,  par.  2,  this  note. 


1&       JBBI1C« 


mlnlat 


eeitlfy  oath. — Justice  ol 
thorized  by  law  to  administer  and  certify 
to  oalh  of  complainant. — People  v.  Le  Roy, 
66  Cal.  61).  615.  4  Pac.  649. 

An  to  who  are  uaglatraleB,  see.  post  I  S0» 
e;   6  W.  &  P.  4271-4173;  <  W.  *  P. 


5i:i. 
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Tit.  III.  ek.  m.I  MAOI9TRATB   DEFINED— WHO   IB  A, 

§  807.    HAOISTBATZ  DEFINED,     A  magistrate  is  an  officer  having  power 
to  issue  a  warrant  for  the  arrest  of  a  person  charged  with  a  public  offense. 
HIatory:    Enacted  February  14,  1872,  re-enactmeat  ol  !  102  Criminal 
Practice  Act  1851,  State.  1861.  p.  223. 

§808.     WHO   ASE   MA0ISTKATE8.    The   foUowiag  persons  are   magis- 
trates : 

1.  The  justices  of  the  anpreme  court; 

2.  The  judges  of  the  superior  courts; 

3.  Justices  of  the  peace; 

4.  Police  magistrates  in  towns  or  cities. 

History:  Enacted  February  U,  1872,  founded  on  ( lOS  Criminal 
Practice  Act  1851.  Stata.  1851.  p.  223;  amended  March  12,  1880.  Coda 
AmdtB.  1880  (Pea.  C.  pt.),  p.  7. 


MAGISTRATES— WHO   ABE. 

1.  Ab  to  eonatruction  of  sectioD- — No  dis- 

tinction betneen  magiBtrates  as  sucb. 

2.  Charter   of   City   and   County   of   San 

Francisco — Jurisdiction     of     police 

3.  City  justices — Jurisdiction  of. 

4.  City  recorder — Forfeiting  cash  bond. 

5.  Habeas   eorpna  —  Commitinent    by 

magistrate. 
6, 7.  Justices    of    the    peace    and    superior 
judges   are   magistrates. 
8.  Judges  of  supreme  courts,  etc.,  potrers 
of,  as  magistrates. 
9, 10.  Judges   of   superior  court — Powers  of 
as  magistrates. 

11.  Justices  of  the  peace — Part  of  consti- 

tutional judiciary. 

12.  Magistrates— Powers  of,   how  derived. 

13.  Same— Office   of   magutrat«  is   purely 

statutory. 

14.  Police   judges   in   towns   and    cities — 

Magistrates. 

15.  Same— Police  judges  in  Los  Angeles. 
16,  17.  Same  —  Police   judges   in    San   Fran- 


Codt 


)    dist 


relloH— Wa  «■■- 


.  betw 


:ers  and  duties  of  maglslrs 
difTerent  Judicial  omcers  who  may  act  in 
such  capacity. — People  v.  Craspl,  116  Cal. 
EO,    SI,    54.   4G   Pac.   8G3. 

2.     Charirr    ot    City    and    Cannty    of    »m» 
FmnrlBea— JnrladlctloB    of    •all re    eoBTta. — 
and   County    ot    San    Fran- 


I    havl 


sated   I 


jllce 


yery  t 


!Of   Ip* 


,   by   t 


Dousald.  146  Cal,  7*0,  743,  T»  Pac.  4*9. 
People    V.    Crespl.    IIB    Cal.    BO.    S4,    4S 


See,   also,   para.  16,   11,   this   i 


9.  Citr  iwatleca— jBrl«dIe(ta>  of  .--City 
Juattcea,  as  woll  as  county  Juatlces.  form 
part  of  Judicial  aystem  of  state,  and  both 
come  equally  within  provisions  of  article 
VI.  section  Jl,  of  constitution,  which  au- 
thorlaes  legialaturo  to  "determine  number 
of  Juatlces  of  peace  to  be  elected  in  town- 
ships, Incorporated  cities  and  towns,  or 
cities  and  counties,"  and  to  fix  "by  law  their 
power,  dullea,  and  reaponBibllitles."^People 
V.  Cobb,  13J  Cal.  74,  T8,  ts  Pac.  33B.  See 
People  tx  rel.  Wood  y.  Sands,  103  Cal.  12, 
15,  30  Pac,  401;  Kahn  v.  Sulro,  114  Cal.  310. 
331,  334.  33  L,,  R.  A.  820,  40  Pac.  »7;  Rauer 
V,  Williams,  lis  Cal.  401,  408.  BO  Pac.  SSI; 
In  re  Mitchell.  120  Cal.  3g4,  3J0.  62  Pac.  799. 

4.  CItr  reeordei^-FartelllBc  caah  bull 
given  tor  the  appearance  of  a  defendant 
charged  with  felony,  acts  as  a  msBlstrato 
under  the  provisions  of  the  above  secllon. 
—Tulare  County  v,  Fenn,  —  Cal.  App  — 
190  Pac.  SB5. 

5.  Habeas  earpaa — ComailtBteBt  fcr  »«K- 
latrate. — Writ  denied  on  authority  ot  People 


People 


.  Warn 


147  C 


.   543,   { 


and  this  and   ((  103   C.  C.   P.  and   811 

Code,    et    Req.— Ei    parte    Stevens,    16    Cal, 

App.   424,   in   Pae.   1137. 

e.  Jutlces  of  ibc  pe.ee  ■■«  aiipeTlor 
jBdcea  are  alike  constituted  mafflatrates 
for    purpose    of    examining    wltne.isea    and 

Kith  law,— Ei  parte  Walah,  39  Cal.  706.  706, 
7.     Sane — Jadnea  ot  dlatrlct  eoarts,  ktIot 

hold 


jsed 


na     to     . 
I.  37B. 


ce.  El 

Jadcea  of  anpreBC  i 


-  Ex 


e.— Pawn 

nr  ■■  maslatratea. — Judges  of  suprem 
court,  JudBes  of  superior  court,  Juatlces  o 
peace,  and  police  Judges,  when  sitting  a 
maKlstrates.  have  Jurladlcllon  and  power 
conferred  by  law  upon  mag-latralea,  and  no 
those  which  pertain  to  their  respectiv 
Judicial  offlces.— People  v.  Crespl.  IIB  Ca 
50.  Gl.  G4,   46  Pac.   803. 

aaclatralea. —  Judge  of  superior  court,  whil 
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•Ittlng  ••  mttclatrate,  ha>  no  more  right  to 
call  In  county  clerk  or  other  officer  to 
adininEster  oatha  before  him  tti&n  would 
Justice  of  peace  or  police  Judge. — People  V. 
Cohen,    lis   Cal.    71,    79,    EO   Pac.    ZO. 

10.  Superior  Judge,  when  sitting  as  mag- 
istrate, possesses  no  other  or  greater 
powers  than  are  possessed  by  any  other 
officer  exercising  functions  of  magistrate. 
— People  T.  Cohen,  IIB  CaL  T1,  TB.  EO  Pac.  ZO. 

11.  Jwstlees  af  veaee— Part  ■(  eoaatln- 
tl»B«l  Jadlclary  of  state,  and  determination 
by  legislature  of  their  number  In  Incor- 
porated city  Is  not  subject  to  distinction 
between  general  and  special  laws, — In  re 
Uitchell,  120  Cal.  384.  330,  St  Pac.  7SS.  Bee 
People  T.  Ransom,  68  Cal.  E6B:  Bishop  v, 
Oakland,  58  Cal.  G7I;  Jenks  v.  Oakland.  El 
Cal.  57S;  Coggins  V.  Sacramento.  GS  Cal. 
599;  Kahn  T.  SuLro,  lit  Cal.  31B,  31  U  R,  A. 
620.   40   Pac.  BT. 

13.  Madatnites — Pawen  «f,  how  dcrlTCd. 
— Magistrates  derive  their  power  and  lurls- 
dictlon  from  constitution,  operating  with 
acts  of  legislature  upon  subject. — People  t. 
Crsspi,    IIG   Cal.   50,    51.    54,    48    Pac.    863. 

13.  flaH^— Oflee  at  maclatrate  la  varely 
atatutoi7  one,  and  powers  and  duties  of 
functionary  are  solely  those  given  by 
statute;  and  those  powers  are  precisely 
same,  whether  exercised  by  virtue  of  one 
office  or  that  o(  another;  statute  roakeH  no 

§  800.    ?ILINa  INFOBUATION  AFTEX  EXAMINATION  AMD  COMMIT. 

MENT.  When  a  defendant  has  been  examined  and  committed,  as  provided  in 
section  eight  hundred  and  seventy-two  of  this  code,  it  shall  be  the  duty  of  the 
district  attorney,  within  thirty  days  thereafter,  to  file  in  the  superior  court  of 
the  county  in  nhich  the  offense  is  triable  an  information  charging  the  defend- 
ant with  such  offense.  The  information  shall  be  in  the  name  of  the  people 
of  the  state  of  California,  and  subscribed  by  the  district  attorney,  and  shall 
be  in  form  like  an  indictment  for  the  same  offense. 

Hiatory:     Enacted  April  9.  18S0,  Code  Amdts.  1S80  (Fen.  C.  pt.>,p.l2. 

INFOBMATION  AFTER  PEELIMINAET  10, 11.  Information— Ab   substitate   for   ordl. 

EXAMINATION.  uar;    indictment,    creature    of   new 

L  In  GtNKBAL— CoNSTiTUTiONAUTT  OP  Pao-  constitution, 
CEEDiNO — Construction  of  Section. 

n,    PBOCEEDINQ    BT    INFORMATION DUTT    OF 

DlSTBJCT    ATTOHNET. 

L  In  Genkbaii— Constitutionautt  of  P»o- 
CEEDiNO — Construction    of    Section. 
1.  Administrative  and   remedial   proceed- 
ings —  Miut  change   from  time  to 


[Pt.II. 

sort  of  distinction  between  them. — P«opI« 
V.  Cohen.  118  Cal.  74.   78.  ES  Pac.  10. 

14.  Pallee  Jateea  !■  towu  mm€  eltlca  are 

magistrates.— People  v.  Crespl.  lit  CaL  &0. 
51,   G4.   4G   Pac.   8«3. 

15.  Saaae — Police  »>rt  of  Los  Aagelee  la 

legally  existing  court  organized  under  act 
of  Uarch  18,  1885,  generally  known  as  the 
"Whitney  Act"  (Stats.  1885.  p.  313)  and  act 
of  February  18,  IgBT  {Stats.  189T,  p.  18), 
entitled  "An  act  to  authorise  any  city,  or 
city  and  county,  of  this  state  to  Wke  ita 
census."  does  not  expressly,  directly,  or  In- 
directly repeal  prior  act.- In  re  Mitchell, 
120  Cal.  JB4,  S8G,   SBG,  SI  Pac.  T99. 

1«.  Psllce  ladgea  of  Saa  FrBnelBeo. — If 
by  statute  of  1198  relative  to'  police  court 
of  the  city  and  county  of  San  Francisco. 
Jurisdiction  is  said  not  to  have  been  con- 
ferred upon  police  Judges  to  hold  examina- 
tions In  misdemeanors,  the  oversight  or 
deflclency  Is  fully  made  good  and  repaired 
by  provisions  of  constitution  and  code,  for 
police  Judges  have  same  lurlsdlctlon.  drawn 
from  same  sources,  as  that  conferred  Upon 
and  used  by  justices  of  peace  derived  from 
their  character  as  magistrates. — People  T. 
Crespl.  115  Cal.   60.  Gl,  G4,  46  Pac.  863. 

See.  also,  par.  S,  this  note. 

17.  Police  Judges  of  San  Franclseo  are 
empowered  to  sit  and  act  as  magistrates 
under  the  provisions  o(  this  sectloni — 
People  V.  Fallon,  164  Cal.  74S,  It  Pac.  101. 


8.  Same — Changes    in,    not    nneaDititn- 

3.  Amendment  of  1880— Effect  of. 

4.  Code  authorises   proceeding   bj  infoi- 

mation,  wben. 
6-  8.  Constitutionality  of  provieion  —  Pro- 
eeediag  not  opposed  to  "due  proeeM 
of   law,"  "law   of  the  land,"  et«. 

9.  Inteotios  of  legislature. 


17.  Penalty — For  violation  of  section. 
16.  Besult    of    decisions    in   certain    esses 
criticized — Functions  of  district  at- 

19.  Section    refers    only    to    ofFenae    dis- 
elosed  in  depositions,  etc. 

IL  PsoCEBDiNo  BT    Infoematiok- Ddtt  of 
District  Attorney. 
SO.  All   offenses,   how  may  be  proseented. 

£1.  Commitment  upon  ehsrge  of  murder 

When  legal. 
S2, 33.  Defendant,    proceeded    againi^    whom 


and  how. 
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n  proaaentioit 
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4.  Delay  in  trial— Bnrdan 

to  show  good  eanae. 

5.  DeBignation     by     different     oameB  — 

Effect  of. 

6.  Distriet   attorney,   powere   and    dutiw 

of — May  prosecute  by  indictment  or 

information. 
T.  Same — Charged  with  what  duty. 
8.  Same — Not  authorised  to  file  infomia- 

tion  for  different  offense. 
i.  Same — Not    aathoriced    to    lubatitnts 

his  judgment. 

0.  Same — Offense  is  to  be  designated  ac- 

cording to  fact. 

1.  Same  —  Regularity  of  proceeding  not 

dependent  upon  affidavit,  etc. 
3.  Same — Cases  compared. 
i.  Same  —  Sofficieney    of    information, 

when  not  affected  by  complaint  or 

informalitiea   in  warrant   of  arrest. 
J.  Same  —  Same  —  Information   may   be 

filed  under  commitment. 
r.  Same — Information   may  be   flied   for 

true  offense,  notwithstanding  wrong 

designation. 
).  Same— Not  obliged  to  wait  for  filing 

of  stenographic  reporter's  notes. 
>.  Same — Offenses    disclosed    by    deposi- 
tions— Information  for  false  impria- 

oQment,  etc. 
I.  Failure  of  magistrate  to  return  papers 

to  court,  effect  of. 
!.  Filing    of     information — Gives    court 

jurisdiction. 
1.  Same — Fact   tbat   grand   jury   was  in 

seuien  at  time  information  filed. 
1.  Same— Full  jurisdiction  to  try  ease  is 

i.  G«nd  jury,  investigation  by — Indepen- 
dent of  Infarmation. 
',,  Information — As  to  when  properly  set 


—Defects  in  complaint 
not  ground. 

I.  Same — Same — Information  sabseribed 
by  person  acting  as  deputy. 

I.  Same — Same — Information  signed  in 
name  of  district  attorney. 

I.  Same — Same — Information  after  pre- 
liminary   examination — Indorsement 


of  ti; 


eof  w 


.  Same  —  Same  —  Omission  of  name  of 

county  in  title,  effect  of. 
:.  Same — Offenses     committed     prior    to 

adoption  of  new  constitution. 
.  Same — Signature   and   designation   of 

district  attorney. 
.  Same — State,  omission  of  name  of,  not 

material,  when. 
.  Limitations     for     prosecuting     miids- 


t  KSAMIHATtOir. 


SS.  Probable     cause — Distinction     as     to, 

under  information  and  indictment. 
69.  PrcTiouB  conviction,  setting  forth. 

60.  Preliminary  steps  to  filing  infor^nation, 

when  regular. 

61.  Reasonable   ot   probable   cause — Right 

of  grand  jury  to  investigate  charge. 

62.  Reasonable  doubt,  question  of — Inquiry    ' 

into,   by  district  attorney. 

63.  Regularity  of  proceedings — When  pre- 

sumption in  favor  of. 

64.  Second     information  —  Wlien     not 

amended  information. 

65.  Time   for  filing  information. 

66.  Transcribing  testimony  at  preliminary 

examination — Not  essential  to  juris- 
diction. 


68.  Wrong   designation  in   order  of   com- 
mitment—Eight of  district  attorney 
to  charge  offense  correctly. 
IN  GENERAL  —  CONSTITUTION  A  CITT 
OP   PROCEEDING — CONSTRUCTION 
OF    SECTION. 


AdHlBl*tra 


e  aad  r 


LCdlal  proceed- 
'■■■—»«■«  cfca»«e  troB  time  to  Hue  with 
advancement  of  IbkbI  science  and  progress 
of  society;  and  If  people  of  state  Bnd  It 
Wise  and  expedient  to  abolish  grand  Jury, 
and  prosecute  all  crimes  by  Information, 
there  li  nothlns  In  our  state  constitution 
and  nothlns  In  fourteenth  amendment  to 
constitution  of  United  States  which  pre- 
vents them  from  doing  so  (arguendo). — 
Kallooh  v.  Superior  Court.  56  Cat.  S2S,  HO. 
See  Rowan  v.  State,  tS  wis.  119,  Jl  Am. 
Rep.  B5»:  Walker  v.  Sauvlnet,  tS  U.  S.  90. 
13  n.  ed.  «Tg;  United  States  T.  Crulkshank, 
13  U.   S.   6a.   SGI,   ts  L.   ed.   SiS. 

3.  Sane — Ckuvea  la.  mot  DBeoBatin. 
ttoaaL  —  Remedies  must  always  bo  under 
control  of  legislature,  and  It  would  create 
endless  contusion  lo  legal  proceedings  If 
every  case  was  to  be  conducted  only  In 
accordance  with  rules  of  practice  and  heard 
only  by  courts  In  existence  when  Its  facts 
BO  far  BB  mere  modes  of 


I.  par 


r  has  n 


right  In  criminal  than  1 
Insist  that  his  CBHs  shall  be  disposed  of 
under  laws  In  force  when  act  to  be  Inves- 
tigated Is  charged  to  have  taken  place.— 
People  V.  Campbell,  fit  Cal.  Itl,  115,  41  Ara 
Rep.  lET. 

&  AmndMcnt  of  )88»  —  Blleet  of— 
Amendment  to  section  (Stats.  ISIO,  Pen.  Ft 
p.  ID)  Is  In  no  sense  revision  of  entire  code. 
—People  V.  Dates,  141  Cal.  II,  11,  76  Pac. 
S3T.  See  People  v.  Parvin,  74  Cal.  G4e.  B51, 
16  Pac,  430:  Beach  v.  Von  Detten,  IS*  Cal 
441,    4«5,   71    Pac.   187. 

4,  f^ode  awthoTlscs  »iw«*dlBv  kr  laCoiw 
maUoB    only    whers    defsndant    bw    been 
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czamlnad   and    eommtUed    fts    provided    In  Inrormatlon    within   tblrt;    dars   after   ths 

I  STi.   post — KftUoch  T.  Superior   Court,   ES  defendant  Is  beld  haa  no  application  whera 

Cal.  22»,  2S4.  a  new   Information   may   be   flled,  aa   wtier« 

0.  C»>>atlt>tl.>.UIr  o«  F«Tl.l«».-There  f  "«"  Information  for  ths  same  offense  giy- 
1.   no.blns  in   provisions   of   this   statote   In  '"«  '  ""■"  complete  statement  of  the  facta 

fnnni-t    wirh     .Pt<nl»    T      .-^llnn     (      n^    ,.nT.,ti  ^°'     '*'*     PUTpOSe     0(     BUPplylnf     &     dSfeCt     ID 

;:c J .;„. ".Id -pr"" T. i/cZ",  •»•  ■■";'"■  ■■  'i" w- "•" •< •- "»'<- 

o™^.,^— =„.  ,K_.   .       V,,.    .1^1    »  .!...«»=    .».  1"  ""ch  case  the  new  Informatloii   must  b« 
amendment  thereto,  provlalne  that  offenses  .        ,      ,.        .  ,_  ,      ^, 

.   .     '   ,   ^, .         .      ,  presumed  to  be  based  upon  the  examination 

may  be  prosecuted   by  inalctment  or  by  In-  '  ii     c  i  t     i  H 

formation.— People  v.  Lee  Ah  Chuck,  B8  Cal.  O^'Ore    tne    preliminary    maKistrato    ana    no 

Gfiz    BBS   s  Pae    869  "■"  preliminary  examination  Is  necaaaary. 
—People  V.  Holmes,   IS   Cal.   App.   ill,  116. 

8.     Same— Aa  ta  eoaeHtvtloBBlltr  of  yro-  109  Pac.  498. 
cordInK     by     InforaatlDa,     see      exhaustive 

review    of   cases.- Hurlado   v.    People.    110  '*■    Provision  of  this  section  has  no  ret- 

U.  S.   G1E.  EEi,  28  L.  ed.  MZ.  i  Sup.  CI.  Bep.  '^enct    to    new    Information    which    may    b« 

jj]     2^2  directed  hy  court  after  demurrer  sustained 

to    (Irst   Information. — People    v.    L,ee    Iiook, 

T.     SaBSe— Pnieecdiac  ky  latannadaB  In-  nj    Cal.    218,    ttl,    76    Pac.    lOM;    Ex    parta 

•tend  of  br  iMdlctneat  la  learal  and  oonall-  powler,  6  Cat.  App.  S*9,  90  Pac  968,  961. 
tutlonal  one. — Kalloch  v.  Superior  Court.  E6 

Cal.    229,    241.      Cobb.    Whltlny   V,    SUte,    14  ^6.     Where    statute    creating    an    olfensa 

Conn.   487,  98  Am.   Dec.   499.     IIL  Parrls  t.  ^"  passed  and  also  repealed  prior  to  tba 

People.  78  111,  874.     Haah  Commonwealth  v.  enactment  of   the  law  authorising  prosecu- 

WaterboroUKh,    S   Mass.    2E7.      MIeh.    Wash-  t'"""    •>y    Information,    a   person    afterwarda 

burn   V.   People.  10  Mich.  171.     Vt.  State  v.  accused  of  such  crime  can  not  be  proceeded 

Keyes,    8    Vt,    B7.    SO    Am.    Dec.    4E0.      Wla.  against  by  Information.— People  v.  Tladala. 

Rowan    v.   State.    30   Wis,    1Z9,    11    Am.   Rep.  B^  Cal.  104,  108. 

659;    State    v,    Welch,    87    Wis,     1S6.       Fed.  ,^     o^„  „,  „»,«,ta.eBt-0™»Bd  of  Ib- 

Twitchell    V.    Commonwealth,    74    U.    S,     (7  f„™.,ioB.— It  Is   the  order  indorsed  on   the 

Wall,)  3S1.  19  L,  ed,  22S;  Hurlado  v.  People,  back   of  the  complaint,  holding  tbe  detend- 

110  U,  S.  518,  28  L.  ed.   832,   4  Sup.  CI,  Rep.  ant   to    answer   In    the    superior    court     that 

111.    292;   United   States   v.   Waller.   1   Sawy,  i,    the    basis    for    the    Information    against 

C.  C.  701.  28  Fed.  Cas.  891.  defendant,  llled  under  the  authority  of  this 

1.  Proceeding    by   Information,    as    It   ts  section.- People  v.  White,  17  Cal,  App.  490, 
regulated  by   constitution  and   laws  of   this  120  Pac.  SI. 

state,    is   not   opposed    to   any    of  dellnLtions  See,  also,  pars.  86,  S8,  this  note;  also,  post. 

given   of  phrases  "due   process   of  law"'  and  {  bu,   note   par.   10. 

"the  law  of  the  land."  but,  on  the  contrary. 

It    is    proceeding   strictly    within    such    def-  "■     P«»"l*y— F"    vfolattoB    af    this    mcf- 

inlllons.    as    much    so    In    every    rsBp.rt    as  *•"  '"  Prescribed  by  section  1JS2.  -  People 

I.    proceefling   by    Indictment.  —  Kalloch   v.  T.  Holmes,  13  Cal.  App.  212,  218.  109  Pac.  489. 

Superior  Court,   GE  Cal.  229,   241.  ig.     tmmlt  of  deelslvBB   l>  eertalB   eaaea 

0.     iBlentloB    Df    leglBlatnre    la    lo    maKe  erltlelaed— PanelloBB  of  dialrtrt  artorBey.— 

provisions  of  Penal  Code  equally  applicable  Result    of    decisions    In    People    v.    Ijee    Ah 

to   prosecutions   by   Information   and  Indict-  Chuck,    66    Cat.    662.    6    Pac.    869;    People    v. 

menl.— People  v.  Carlton,  67  Cal,  559,  6S1.  VIerra,    87    Cal.    231,    7    Pac.    640;    People    v. 

Christian,    101    Cal.    471,    476,    SB    Pac.    1043, 

le.     lafaruatlaB— As  aabatltate  for  ordl-  j^  ^^  ^^^j  j^^  district  attorney    who  Is  mln 

B»ry  lndlef»eBt.  erea.mee   of  new  ™.tlta-  ^^^^^^^^  ^^^   executive   officer. 'supervisorial 

«IOB.  article  I,  section  8.  which  provides  that  „pp^„at^,    ^„<j   j^^dlclal   powers    controlling 

■■onenses    here  of  ore    r'iq'iired    to    be   prose-  j^^^^^^l  of  Judicial  magistrate,  who  alone, 

cuted  by  Indictment  shall  be  prosecuted   by  under    constitution     Is    emnowered    to    hold 

m.nl  by  n,„i,ml.,  .,  b,  J„d,clm,„l  wllb  „   „.„„„   ^      j,.   „„„„„.„,   ,,,»„,.   ,„ 

or  withou,   .ush   „,„l„,ilon  ,„a   .ommlt-  ..„^„  ,„„„j  „„,.„  .„„„„  ^  j„,  „„  „„, 

™;  v"  uT.ri '■  c°r,r  iiVJ.  ia ...  iz  ''urzTz.":,''zi«::  :z  "" 

mlta.      The    functions    ol    df.Irtct    aKorney 

A.   Id  prac.edlmc   by   ■■Atrmatlon   .■  do.  are    mlnlBterlal.     purely.       He     may    advise 

.Toeras  of  law,  see  note  20  Am.  St.  Rep.  6...  maRlstrate,    but    he    can    go    no   further 

11.     Nellhet  con.lLtutlon  nor  Penal  Code,  ^•'""'  '■  '"'^"'-   '"  °"'-   '"•  '"•   "■•  " 

■ectlon  1!!,  prohibit,  prosecution  by  Indict-  '"■"■    ""■    disapproving   cases   cited   in   decl- 

ment  of  .  mi.dcm..nor._Ea  parte  UcO.r-  ■"■"   ""I'""'   contrary  doctrlna. 
thy.  G.  Cal.  41..  41..  It,     Seetlvn    refer,    ta    olTeaae    akowK    by 

.!.    Javeall,  .«_lli.  .«,«..  ..pile,  to  "•"-•■y  dl.cio.ed  In  depo.itlons  taken  o» 

prosecution,    for    misdemeanor    under    the  ■>'""min..ry    .a.mln.tlon     before     commil- 

Juvenlle    Court   Act    of    1.09.— In    re    Mill.  '"^   mairlstrate.   and   not   to   offense   deslE- 

Bln,.  IS  Cal.  App.  7H,  710,  110  Pac.  «...  ""•;'  '''."■"'J,  "  •""  ■•»•'•»;•  W  ■■"■» 

magistrate  In  his  Indorsement  made  on  dep- 

18.     New      iBfonatlaB      mat      laeladed. —  osltlons,- People  v,  VIerra.  67  Cal.  231,  134. 

Penalty    praacribed    for    failure    to    file   an  7  Pac.  640. 
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INFOBMATION— DVTY  OF  DISTRICT  ATTORNEY. 


Il      PROCEEDING      BT      INFORM  ATI  0N-~ 

DUTY   OF   DISTRICT   ATTORNBT. 

Ai  to  datr  af  dtatiiet  attor>eT  to  *»ae- 

cole    aetloBB    far    tke    abatameat   at   pablle 

anlaaaeca    In    generftl,   ise,    ante,    I  3T0    and 


caBalaablc  aalT 


90.      All  aK«a»  fonai 
br  ladlctncat  may  now  b< 

by  Indictment  or  Information  tiled  after 
examination. — People  v.  Creepl,  llS  Cal.  SO, 
ei,  Et,  46  pbc.  ses. 

e  of 

evl- 

order  holding:  defendant  to  anewer.  and  Im- 
perfecilonB  of  complaint.  If  any,  are  cured. 
People  V.  Cole.  117  Cal.  GIG,  GIB,  59  Pao.  9B1. 

33.  DelrBdaa-t  maat  ke  proceeded  acafaat 
by  Information  or  Indictment  after  h»  la 
held  to  answer  under  post,  section  STi. — In 
re   GrosbolB.    109   Cal.   **S.    4GI),    42   Pac.   441. 

ZS.     9 aae— •Defendant  eaa    aot   be   »me- 


cntcd   by   lafarBatloB   until   after  e 

xamlna- 

tlon     and     commitment     by     masli 

People  V.  McCurdy,   ES  Cal.  GT6.  G7S, 

10  Pao. 

aoT.     See  Kalloch  v.  Superior  Court, 

,  GC  CaL 

of^May  preaceatc  cllher  by  iBdlctmenl  or 

lafomatlaa  after  examination  conlemplaled 
by  thla  section  has  been  had.  and  It  la  left 
to  hlB  discretion  whether  one  form  or  other 
Is  pursued. — People  v.  Carlton,  67  Cal.  S6», 


deter 


from 


in 


isltloc 


I  preliminary  hearir 
B  to  be  laid  In  Information. — 
V^lerra.  GT  Cal.  2JI.  134,  T  Pac.  I4D. 
■e— Nal  anaerUed  to  «r  iBfor- 
r  diaercBl  oKeaae  than  that  for 
ised  was  committed  by  magistrate, 
e  Fowler,  G  Cal.  App.  G49.  BO  Pac. 
SGS,  959.  See  People  v.  Thompson,  84  CaL 
G9B,   601.   14   Pac.  884. 

2fl.  Same — tist  aBthortied  to  aabBfltaM 
t  for  that  of  Judicial  oRlcer,  and 
rge  aBHlnst  offender  other  than 
it  for  which  magistrate,  like  grand  Jury. 
9  decided  that  he  should  be  held  upon 
il.— People  V.  Noglrl,  HI  Cal.  B96.  598, 
I,  76  Pac.  490.  See  Hurtado  v.  People, 
I  U.  8.  GIG,  GG3,  18  L.  ed.  13Z.  4  Sup.  CL 
p.  111.  192. 
».     Saatr— OKraae    la    to    be    dealcaated 


of    often) 


which  a< 


hla  JndKU 


by 


>2». 

34.  Delay  la  trial— Bardea  la  oa  proM- 
entlOD  lo  ahow  caad  eanac  tor  holding 
defendant  for  longar  tima  without  trial 
than  IB  prescribed  by  law. — People  t.  Wick- 
ham.    Ill   Cal.    283.    £85.    41    Pac.   121. 

ZS.  DealKBatloB  by  different  aaaea  Is  not 
ground  for  setting  aside  Information, — 
People  T.   Le   Roy,    GG   Cal.    613,    615.    4    Pac. 


SI.  Saaie — Regalarlty 
lafeiiiatlOB  does  not  depend  in 
on  affidavit  on  which  warrant  of  arrest  ia 
Issued,  and  has  no  connection  with  lt.~ 
People  v.  Velarde.  G9  Cal.  457.  451.  See 
People  T.  Wheeler.  65  Cal.  77.  3  Pac.  892: 
People  V.  Staples.  H  Cal.  23.  26,  27  Pac.  511; 
People  T.  Ab  BIng.  96  Cal.  657,  659.  10  Pac. 
797;  People  V.  Dolan.  9G  Cal.  116.  317,  31 
Pac.   107;   People  v.  L«e  Look,   143   Cal.   216, 

SZ,  Saaie  —  Caaea  compared.  —  Compare 
line  of  cases,  not  now  authority,  holding 
that  district  attorney  should  confine  himself 
to  charging  offense  named  In  complaint,  and 
that  magistrate  likewise  has  power  only  to 
commit  tor  some  offense  Included  In  com- 
plaint.—People  V.  Wallace,  94  Cal.  4»7,  EOl, 
29  Pac.  BEOi  People  T.  Christian.  101  Cal. 
471.  47S.  SG  Pac.  10*3;  People  V.  Howard. 
Ill   Cal.   6GG,   IGS,   44  Pac.    141. 

S3.  CoBParei  Authorities  now  stating 
established  doctrine,  which  Is,  that  the  In- 
formation Is  based,  not  upon  complaint  or 
affidavit  upon  which  the  warrant  of  arrest 
Is  Issued,  but  upon  the  commitment  or  evi- 
dence dlBClossd  upon   preliminary   examlna- 


S4.     Same — SalBelCBCy    of    taforaiatloB    la 

It  affected  It  offense  charged   In   intorma- 

on    Is    totally    different    from    that    laid    in 

implaint.    as  information   does    nut   depend 

on      complaint,      but      upon      commitment. — 

People    V.    Staples,    91    Cal.    21,    2G.    27    Pac. 

Gil;   Peopla  T.  Wheeler,  73  Cal.  262.   1G5.   14 

Pac.  796. 

3S.  Same  —  Same  ^  laforaeatloa  asay  be 
■led  BBder  commltmcBl,  which,  of  Itself, 
authorises  filing.  Irrespective  of  any  Infor- 
mality of  warrant  of  arrest.  If  any  there 
be.— People  v.  Staplas.  91  Cal.  13,  26,  27  Pac. 
613. 


As  to  order  of  coBiiBltBieBt  BB  groaad  of 

laformatloB,  see  par.  16.  this  note. 
^■''- —  »•,     Cnrnparei  People  v.  Christian,  101  Cal, 

■  "  '  to  471,  475,  3G  Pac.  1041,  since  overruled,  how- 
ever, by  cases  cited  In  paragraph  26.  this 
note,  re-establishing  authority  of  People  v. 
Staples,  supra,  as  declared  In  preceding 
paragraph. 

ST.  Same— IB  forma  tlOD  mar  be  Sled  for 
Imc  offcnae,  BotwIthatandlBK  wroag  dcalg* 
BatloB. — District  attorney  may  fllo  Informa- 
tion charging  person  with  embezzlement  Who 
had  been  held  by  committing  maglstrato 
for  larceny;  and  It  is  duty  of  district  attor- 
ney to  designate  ottonse  correctly,  notwlth- 


com 

mitment.— Ex     parte    Nicholas.     91     Cal. 

613,  28  Pac.  47   (Paterson.  J.,  concurring 

gem 

•rally,    but   dissenting    upon    this    point. 

in'g     that    If     district     attorney     should. 

r    trial   upon   charge    for   which   defend- 

has   been    committed,   file   any   Informa- 

and   put   him   upon   trial   for  another 

nae.     his     authority     to     do     so     should 

afflr 

ma  lively  appear). 

■eaographlo  reporter**   * 
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attorney  la  not  obllKcd  to  wtilt  until  abort-  ^ 

hand  notes  are  written  out  and  flled  before  )„  , 

Vtoceedlng     with     informntlon. — People     v.  qqI 
.   lOT,    lOS,   J   Fac. 


DlBt 


luthor 


o  flie 


Intoi 

Judge  ol  one  county  of  felony  committed 
or  allesed  to  be  committed  In  another 
county,  where  examination  was  conducted 
accordEng  to  forma  of  law,  and  teitimonr 
taken  down,  afterwards  written  out  In  full 
hand  and  certilled  to  by  etenoKracihlc  re- 
porter aiipointed  by  court  for  that  purpose. 
— People  V.  More,  IS  Cal.  GOO.  501,  9  Pac.  Ifil. 

4».  Same — OfTnaei  dUeloaed  hj  Oepeal. 
tleB^^laf»r^atlon  for  falae  l^prlaoanieat. 
— Where  depoeitlona  ahaw  that  defendants 
were  guilty  of  false  Imprisonment,  an 
offense  of  which  superior  court  has  Juris- 
diction, and  also  that  some.  If  not  all.  of 
them  were  guilty  of  aaaault  with  deadly 
weapons,  It  la  right  and  duly  of  district 
attorney  to  flle  Information  asalnst  tbem 
tor  offenaes  dlscloaed  by  depositions  regard- 
leaa  of  the  lerma  of  commitments.  —  Ex 
parte  Kell.  »S  Cal.  SOS,  31S,  24  Pac.  T4Z.  See 
People  T.  Vlerra,   87   Cal.   281,    1   Pac.    (»0. 

41.  Failure  of  Biavlatrate  to  relnra  to 
elerk   of  eonrt  complaint,    depositions,    etc., 

after  commEtting  magistrate  had    held   pre- 

constitute  good  cause  (or  not  flUng  infor- 
mation within  time  prescribed  by  law.— 
People  V.  Wickham,  111  Cal.  2S3.  2SG.  4S 
Pac.  123.  See  People  y.  Riley,  65  Cal.  iOT. 
3  Pac.  413:  People  v.  Ah  Sing.  35  Cal.  SST, 
SO   Pac.   797. 

43.  PIllDc  of  iBroraalloB^CIvra  eenri 
Jarlodletloii  to  prfwecA  ■■  ease. — Ex  parte 
McConnsll.  8S  Cal.  6GS,   33  Pac.  1119. 

4S.  flaHc — Feet  that  Brand  Jary  waa  ■■ 
aeaalOB  at  lime  lafomatlaa  wae  flled  does 
not  render  such  Information  Invalid,  the 
two  methods  of  procedure  by  Indictment  or 


47.     Sane  —  Bai 


minatloi 


After 
fectior 


>    Infor 


t  Imper- 


r  complaint  are  cure 
41  Cal.  B*S.  83  Pac. 

See,   ante,   1808,   note   par.   1. 

4a.  SuBC— Same— lafomath 
by  versoa  actlnr  aa  deputy  or  assistant  dis- 
trict attorney,  who.  If  not  auch  de  Jure,  Is 
at  least  assistant  district  attorney  de  facto. 
Is  not  Invalid,  and  It  la  not  error  to  deny 
motion  to  strike  auch  Information  from  flies 
on  Buch  ground. — People  v.  Turner,  SB  CaL 
131,  433.  34  Pac.  857. 

4*.  Same — Suae— laforvatloa  aiaraed  Ik 
■ase  e(  district  attoFaey. — Information  Is 
suRlclent  if  signed  In  name  of  district  at- 
torney by  his  deputy, — People  v.  Siting,  9) 
Cal.  G7T,  E78.  34  Pac.  ZST.  See  People  v. 
Darr,  61  Cal.   EG4.  GEE. 

-iBtftTKatlaii   after  pre- 


lim la  ary      psamlaatloi 

■amps  of  witnesses  heard  at  preliminary 
examination  not  required,  but  such  Indorse- 
ment 1b  required  where  prosecution  Is  by 
Indictment.  —  People  ».  Overacker.  IB  Cat. 
App.   636,  115  Pac.  756. 

SI.  Same — Same — Omission  of  name  of 
coDBty  la  title  to  Information  Is  technical 
error  or  defect  which  does  not  allect  sub- 
stantial rights  of  defendant— People  v.  Big- 
gins,  65  Cal.   5E4,   E6E,    4  Pac.  570. 

to.  Same  —  OBeuws  committed  prior  to 
■doytloB  of  new  eonstltPtlOB. — Information 
Is  proper  mode  of  prosecution  against  pub- 
lic olTenBes  committed  prior  to  time  when 
new  constitution  went  Into  effect  proTldlng 
(or  new  form  of  procedure  with  respect  to 
offenses  theretofore  triable  only  by  Indict- 
ment.—People  V,  Campbell.  G3  Cal.  343,  4S 
Am.  Rep.  3ET.  See  People  v.  McNutty,  91 
Cal.    427,   443.    26   Pac.   £97.    IS  Id.    61. 

BS.  Same— Slgnalnre  and  dealcsattoB  mt 
dlstrlet  nttorBey.— Information  should  be 
subscribed  by  district  attorney,  but  code 
tlon,  and  commitment  and  Information  does  not  require  him  to  add  to  his  algna- 
based  thereon,  where  aame  are  regular  on  ture  name  of  the  county  or  of  state. — People 
their  face.- People  v.  Bawdet).  90  Cal.  195,  v.  Ebanks,  117  Cal.  653,  656.  40  l^  R.  A.  289, 
See   Ex  parte  McConnell,       49   Pac.   1049.     Bee   People   v.   Aahnauer,   47 


Ebanks,  120  Cal.  626,  638,  E2  Pac. 

44.     Same — Fall    JnrladletloB    to 

la  (iTen  to  court  upon  preliminary 


200,   27   Pa< 
83  Cal.  GG8,  33 

4S.  Grand  inry,  InrestlKBtlan  by  —  Inde- 
peadrnt  ot  lafonaatlon.— Power  of  Investi- 
gation by  grand  Jury  has  nut  been  taken 
away  by  changed  method  providing  alterna- 
tive of  more  speedy  proceeding  for  putting 
man  upon  trial  by  filing  information;  nor 
have  courts  been  absolved  from  duty  or 
authority,  pending  prosecution,  by  this 
more  speedy  method  of  Inquiry  Into  ■ques- 
tion of  reasonable  or  probable  cause. — Ez 
parte  SCernea,  8!  Cal.  245,  248.  S3  Pac.  S8. 

««.  latanaatlAB — As  to  when  pmpcrly 
set  asMe, — Information  la  properly  set  aside 
where  Indorsements  upon  depositions  re- 
turned are  not  In  accordance  with  atatute. 
— People  V.  Thompson,  84  CaL  G08,  34  Pac. 
It*. 


1.  98. 

M.  Same— State,  •mission  of  name  vt, 
■•1  material,  when. — Omlaalon  of  name  of 
atate  In  designation,  not  material. — Infor- 
mation Is  not  detective  becauae  name  of 
state  waa  omitted  after  name  of  district 
attorney,  following  his  designation.  It 
appearing  that  In  body  of  Information  It 
is  charged  that  defendant,  "In  said  county 
of  San  Diego,  In  aald  stale  of  California," 
etc.,  committed  the  offense,  etc. — People  v. 
Ebanks.  117  Cal.  6Ei.  856,  10  U  R.  A.  369, 
49  Pac.  1049, 

5S.  Limitations  for  pmseevtlBC  mlsde> 
meaner.— Information  referred  to  In  section 
801.  ante,  prescribing  limitations  tor  pros- 
ecution ot  misdemeanor,  la  that  required  to 
be  filed  In  superior  court  under  tbla  section. 
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I  Sit 


and  not  on*  Iliad  before  maglatrate, — Peoplo 
V.  Ayheni.  as  Cal.  SI,  at,  >«  Pac.  fiSS. 

M.  tame— Ob  moUmt  t*  dlanlaa  yraacea- 
tlBB  upon  cround  that  information  acalnat 
defendant  was  not  Died  within  thirty  day* 
after  he  was  held  to  answer.  It  i*  •noush 
for  defendant  to  show  that  time  aied  by- 
statute,  after  Information  tiled  had  expired, 
'  and  that  case  had  not  bean  poatponad  on 
hiB  application,  —  People  t.  Wiclcham,  lit 
Cal.   28S,   i»y   tS   Pac.   113. 

ST.  Burnt — Hotloa  t«  dteekaisc  defcadaat 
— ■■fomatlaii  aat  Uc«  ■■  tine — DUcrelloa. 
— Motion  to  dIscharKe  defendant  by  reaaon 
of  fact  that  InfoTmatlon  waa  not  flied 
within  thirty  daya  after  defendant  was  held 
to  answer,  may,  In  proper  exercise  of 
Judicial  discretion,  be  denied,  where  It  ap- 
pears that  at  tlDie  motion  waa  made,  auch 
papers  had  been  returned  to  court  by  com- 
mitting ma  el  at  rate.— People  t.  Ah  Blng,  »E 
Cat.    SET,    lES,   10    Pac.    T9T. 

B8.  Probable  caue — DlstlBCttoB  as  t*, 
■B^er  iBforKstlBB  sbA  ladletoacBt. — Filing 
of  Information  Is  mere  foundation  of  plead- 
ings In  case,  and  not  reault  St  any  Judicial 
Investigation  whatever.  It  does  not  come, 
therefore,  within  sanctity  of  indictment,  and 
prevent  going  behind  It  to  Inquire  Into 
probable  cause.  Duty  of  court  In  that  be- 
half remains  same  after  as  before  Informa- 
tion.— Ex  parte  Sternes.  8S  Cal.  ttS,  Hi.  ZS 
Pac.  II. 

0#,  PreTlBBB  eoBTielleB  Bisy  be  aet  fartb 
latlon.— Peopl* 


ceed  against  offender  by  Information,  and 
In  thia  he  acta  aa  mere  minlaterlal  officer 
and  has  no  discretion  In  premlaea. — Ex 
parte  Sternes,  12  CaL  24E,  218,  23  Pac.  IS. 
See  Ez  parte  Nicholas.  11  Cal.  610.  tlS, 
a  Pac.  4T:  Hurtado  v.  California,  110  U.  S. 
518,  G53,  IS  L..  ed.  232,  1  Sup.  Ct.  Rep.  Ill, 
292. 

n.  RevBlarlty  aC  *»«edlBBa.  —  Where 
Information  and  order  of  commitment  were 
died  on  same  day,  court  will  presume  In 
favor  of  regularity  of  proceedlnga.  there 
being  no  showing  to  contrary,  that  Infor- 
mation was  Died  aubaequent  to  commitment. 
—People  T.  McCurdy,  SB  Cal.  STS,  578,  10 
Pac.    SOT. 

M.  Sccoaa  iBtormBtlaB  —  W  h  e  B  Bot 
aneaded  lafsFBiBtloB.— Second  Information, 
made  under  order  ol  court  that  new  infor- 
mation be  filed,  after  remittitur  went  down 
from  appellate  court  directing  court  below 
to  auatain  appellant'a  demurrer  to  flrst  In- 
formation, Is  not  an  amended  Information, 
but  Is  In  fact  new  Information,  and  Its 
character  I*  not  changed  by  any  name 
which  fancy  of  pleader  might  have  labeled 
-People  V,   Lee  Look.   US  Cal.   S16,   320, 


76   t 


lots. 


iBie     tor     flIlBg     iBfoFKBtlBB. AbOTO 

section  is  mandatory,  and  unless  good  cause 
tor  delay  is  afaown,  as  provided  by  aectlon 
lISZ,  poat.  auperlor  court  acquires  no  Juris- 
diction  to   try  accused  on    Information   flled 

~  B  Cal. 


90     Pac.     958, 


In 


L,  ET  Cal.  559,  5SZ. 


'  where  complaint  wa*  duly  made 
against  defendant  before  Justice  of  peace 
charging  defendant  with  crime  alleged  In 
information;  where  witneaaea  were  exam- 
ined before  magistrate,  defendant  waa  held 
to  answer,  and  within  thirty  days  there- 
after Information  waa  died, — People  T. 
Beam.  66  Cat.  3S4,  89G.  G  Pac.  6TT. 

CI.  ReusBBbla  ar  vrababla  eaaae— Aet 
■t  flllBg  IntsmutloB  by  diatrlct  attorney 
does  not  In  any  degree  affect  right  of  grand 
Jury  to  Investigate  charge.  —  Ex  parte 
Sternes.   82   Cal.    24G.    148.   21   Pac.   II. 

92.  ReasoBable  daakt,  «BeatleB  sf— Caa 
be  jBdIelally  lavalnd  IbIs  by  dlstrlet  sttsr- 
aeri  and  where  public  offenae  has  been 
committed  In  Judgment  of  magistrate.  It 
becomes    duly    of   district   attorney    to    pro- 

g  810.    IHFOBBIATION,  WHEN  LOST,  COPY  HAT  BE  FILED.    If  the 

information  or  other  pleading  in  any  criminal  action  now  pending,  or  which 
may  be  hereafter  commenced,  has  heretofore  been  lost  or  destroyed,  or  shall 
hereafter  be  lost  or  destroyed,  the  court  must  upon  the  application  of  the 
attorney-general,  district  attorney,  or  the  defendant,  order  a  copy  of  the  infor- 
mation  or  other  pleading  to  be  filed  and  substituted  for  the  original,  and  when 
filed  and  substituted,  as  provided  in  this  section,  it  shall  have  the  same  force 
and  effect  as  if  it  were  the  original  information  or  other  pleading. 

History:     Enacted  March  Z2,  1907,  Stats,  and  Amdts.  1907,  p.  8S9, 
Kerr's  Stata.  and  Amdts.  1906-7,  p.  539.    In  •f!*ct  Immediately. 


Bergerow,  13J  Cal.  349,  85  Am.  St.  Rep.  171. 
55  L.  R.  A.  Gil,  SG  Pac.  128. 

S6.  TravaerlbtBg  the  teatbusBy  at  pre- 
llBlBBry  CZBHlBBtlOB  —  Kot  CMwattBl  ta 
jDrlBdIctlOB  of  court,  and  omission  to  tran- 
acrlba  such  teatlmony  does  not  prejudice 
any  substantial  right  of  defendant. — People 
V.    Riley,    EG   Cal.    IDT,   108,    3    Pac.    413. 

ST.  VeriBCBtlaB  by  diatrlct  attarBay  ■•( 
>p«ulred. — Verlflcatlon  by  affidavit  Is  not 
among  requirements  of  law  as  to  Infor- 
mation tiled  In  trial  court  under  this  aec- 
tlon,   as    district    attorney    Is    presumed    to 

tlon.  under  sanction  of  his  ofUclal  oath. — 
United  States  v.   Collins,    TS    Fed.   65,    ET. 

U.  WreBg  dcalcBBtlaB  la  arder  of  cem- 
mlt~eBl  win  not  prevent  district  attorney 
from  charging  offense  correctly  In  Informa- 
tlon.- E:i  parte  Nicholas.  91  Cal.  640,  643, 
28   Phc,   47. 
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CHAPTER  IV. 
THE  WAERANT  OP  AEBE8T, 


S  811.  EiaminatioQ  of  the  proBecutor  and 
his  witneBBM  npoD  tbe  io formation. 

J  S12.  DepositioDB,  what  to  contain. 

S  813.  When  warrant  maj  issue. 

i  814.  Form  of  narrant. 

{  815.  Name  or  descriptioa  ot  tbe  defendant 
in  tbe  warrant,  and  statement  of  the 

{ 816.  Warrant  to  be  directed  to  and  exe- 
cuted by  peace  officer. 

f  817.  Who  are  peace  officers. 

f  818.  To  what  peaee  officers  warrants  are  to 
be  directed. 

t  819.  Same;  and  when  and  how  eieeated  in 
another  county, 

I  820.  IndorBement  on  the  warrant  for  service 
io  another  county,  how  and  upon 
what  proof  to  be  made. 


1 821.  Defendant  to  be  talien  before  the 
magistrate  issuing   tbe  warrant,  etc. 

I  823.  Defendant  arrested  for  misdemeanor 
in  another  county,  to  be  admitted  to 
bail. 

{ 8S3.  Proceedings  on  taking  bail  from  tbe 
defendant  in  sucb  cases. 

I  824.  When  bail  is  not  given.  When  magis- 
trate  who    issurf    ■ 


Defendant  must  be  taken  before  magis- 
trate without  delay.  [Right  of  at- 
torney  to   visit  prisoner.]    ■ 

Pioceedinga  where  defendant  is  taken 
before  another   magistrate. 

Proceedings  for  offeoEes  triable  in  an- 
other  county. 

Duty  of  officer. 

Admission  to  bail. 


1827. 

1828. 
1829. 


g  811.  EXAMINATION  OF  THE  PBOSEOtTTOR  AND  HIS  WITNESSES 
TTPON  THE  INI'OBMATION.  "When  an  information  is  laid  before  a  magis- 
trate of  the  commission  of  a  public  offense,  triable  within  the  county,  he  must 
examine  on  oath  the  informant  or  prosecutor,  and  any  witnesses  he  may  pro- 
duce, and  talie  their  depositions  in  writing,  and  cause  them  to  be  subscribed 
by  the  parties  making  them. 

History:  Enacted  February  14,  1872.  founded  on  S  104  Criminal 
Practice  Act  1851,  Stats.  1861,  p.  223;  amended  by  Code  Commlaalon, 
Act  March  IS,  1901.  Stats,  and  Amdta.  1900-1,  p.  4S2,  act  held  uncon- 
Btltutlona],  see  history,  I  5,  ante. 


EXAMINATION    UPON   THE 

INFORMATION. 

J,  Affidavit  upon  information  and  belief — 

Insufficient   as   basis    for   warrant   of 

arrest — Governor's  requisition. 

2,3.  Same — Jurisdiction  to  compel  altendanco 

of  witnesses,  not  aiipported  by. 

4.  Same — Liberty    of    citizen    not    violated 

upon   mere   eipression   of   opinion. 

5.  Same — Original   information,   when   suf- 

ficient. 

6.  Defendants  jointly  charged  with  offense, 

commitment  of. 

7.  Defect  in  affidavit  or  deposition  does  not 

invalidate  information. 

8.  Habeas  corpus  —  Commitment  by  mag- 

9.  Same — Sufficiency  of  statement. 

10.  Information  based  on  commitment. 

11.  Jurisdiction  of  court— When  not  affected 

by   onjissions. 

12.  Jurisdiction  of  magistrate — Given  where 

complaint  sworn  to. 

13.  Same— Does  not  depend  upon  what. 

14.  Same — Void  order. 

15.  Magistrate    not   authorized    to    delegate 

duty  of  swearing  witnesses. 


10,  aame  —  issuance  or  suoptena  by  mag- 
istiate,  when  authorized. 

17.  Names  of  witnesses  at  preliminary  eiam- 

ioation^ — Indorsement    on    information 
not  required. 

18.  Oath    administered    by    clerk    of   police 

IB.  Original  information   treated  as  depoai- 
£0.  Preliminary     examination  —  Incomplete 


not  bar  to. 
21.  Writ    of    prohibition,   when 


llcf— 


Afflilavlt    mwan     iBfArBatlaii    «ad    be- 


B  IH  true  of  governor'] 
compliance  with  requUItloi 
from  (overnor  of  another  atate. — Ex  parti 
Spears.  Bg  Cal.  6*0,  613,  Z2  Am.  St.  Rep 
141,  it  Pac.  608.  8e«  United  States  v 
Conins,  T9  Fed.  SB,  ST. 

X     Sane — JarladlEtlDa  to  csaipel  bT  sab- 
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Collins,  T9  F»d.  IS,  M.  8««  Ek  parte  Dlm- 
mle.   T4  Cal.  lt«,  IB  Pac.  «19. 

3.  Maglatrata  Is  not  authorized  to  Bub' 
poena  wltneaseH,  where  written  complaint 
and  amdavit  were  made  merely  upon  In- 
lormallon  and  belief.— United  States  r. 
Collins,  T9  Fed.  6S,  ST. 

4.  Same— LIbertr  of  eltlM«  act  violated 
ap»a  ^ere  eipreaalca  of  •pIbIoh. — Liberty 
of  cltlien  can  not  be  violated  upon  mere 
expression  of  opinion  under  oath  that 
party  charged  is  guilty  of  crime. — Ex 
parte  DlmmlB.  T«  Cal.  1«4,  lU,  IS  Pac.  «IS. 
See  People  v.  Smith.  1  Cal,  a.  MIeh.  Swart 
V.  Kimball,  4t  Ulch.  443,  &  U.  W.  63B;  Peo- 
ple V.  Herrron,  63  Mich.  E2T,  E29,  19  N.  W. 
170.  N.  Y.  Loder  v.  Phelps,  IS  Wend.  4«: 
Ex  parte  Ilaynes.  IB  Wend,  fill,  filZ.  Feil. 
Ex  parte  Burford,  T  U.  S.  (3  Cr.)  448,  2 
U    ed.    4»G. 

5.  Same — OiiKlnal  iBroraatlaii  may  be 
Bunlclent.  though  made  only  upon  Informa- 
tion and  belief.  If  tollowed  by  depositions 
of  complainant,  or  some  other  witness,  stat- 
ing facts  tending  to  show  guilt  of  party 
charged. — Ex  parte  Dlmmlg,  74  Cal.  164, 
16«.   16   Pac.   ei9. 

9.  Drfrndanta  Jalatly  eharcrd  may  be 
committed  by  maglatrate  without  separate 
examination.— People  V.  Burns,  IZl  Cal.  SZ9, 
E31,  G3  Pac.   1D9S. 

7.  Deteet  in  aBdavIt  ar  dcpaeltloB  of 
Informant  or  prosecutor,  under  this  section, 
or  sworn  complaint  which  It  la  usual  prac- 
tice to  demand  of  Informant  or  prosecutor, 
has    no    connection    with    Information,    and 

1  not  affect  validity  of  Information  filed 


in 


'  m   < 


:eeded     properly.— 
.    31&,    SIT.    ai    Fac 


ultm 


107. 

<    by    BIBK- 

e.— Writ  denied  on  authority  of  Peo- 
ple V.  Lee  Look,  143  Cal.  218.  76  Pac.  lOZS; 
1-eople  V.  Warner,  147  Cal.  E48,  82  Pac.  196, 
and  sections  103  C.  C.  P.  and  808  Pen.  C; 
F.x  parte  Stevens,  18  Cal.  App.  424,  llT  Pac. 
1I2T. 

9,  Same — SaBclcBCr  of  itateBiFBt. — The 
Instrument  upon  which  the  warrant  of 
arrest  Is  authorized  to  be  Issued  by  i 


1st 


I    in    the 


of- 


fense Is  not  a  "complaint"  In  the  sense 
that  It  Is  a  pleading,  but  It  Is  practically 
a  deposition  only  setting  forth  the  facta 
stated  by  the  Informant  sultlclsntly  show- 
ing the  commission  of  an  offense  and  Its 
perpetration  by  the  defendant  to  Justify 
the  Issuance  of  a  warrant  of  arrest  by  a 
magistrate.— People  v.  Sacramento  Butch- 
>c.,  11  Cal.  App.  4T1.  478, 


had    < 


107  I 


\  71*. 


to.     InformatlOB  Is  baaed  «■  esMiillBVBt, 

and  not  on  deposition  or  complaint.  In  case 
Where,  two  years  before  motion  to  dismiss 

been  held,  at  which  large  amount  of  testi- 
mony had  been  taken,  which  showed,  or 
distinctly  tended  to  show,  that  appellant 
bad  been  guilty  of  murder,  and  magistrate 


Itted  him  for  crime  of  murder, 
and  commitment  was  in  due  and  sufficient 
form. — People  v.  Lee  Look,  ]43  Cal.  £16, 
219,  76  Pac,  1028.  See  People  v.  Smith,  1 
Cal.  9;  People  v.  Velarde,  69  Cal.  167,  468; 
People  V.  Wheeler,  66  Cal,  7T,  2  Pac.  892; 
People  V,  Staples,  91  Cal.  2S,  27  ■  Pac,  623; 
People  V.  Dolan,  96  Cal.  SIE,  317,  31  Pac. 
107;  People  v.  Sehorn,  116  Col,  60J,  EOT. 
48  Pac.  495;  People  v.  Cole,  127  Cal.  E4B, 
649,  S9  Pac.  934, 

See,  also,  ante,  J  809,  note  pars.  18.  35. 
36. 

11.  JinrlMdletlan  of  eoBrt  — Not  affected 
by  enlaalaa  of  magistrate  on  eiamlnallnn 
of  charge  of  felony  to  examine  informant 
or  witnesses  or  take  depositions  or  cause 
Bame  to  be  subscribed  by  parllea  making 
them. — Murphy  v.  Superior  Court,  ES  Cal, 
E20. 

I  a.  jBTladletlea  e(  DiB«lstrBte  —  GItcb 
nhere  eoHpUlat  bwotb  to  before  him,  en- 
tered filed  In  his  docket,  was  left  with  him. 
and  upon  It  he  Iseued  warrant  of  arrest. — 
People   V,   Hlltel.    131   Cal.   ST7.   579,   63    Pac. 


13. 


SBB«e — Deee    »ot   depend   npoB    what. 

■isdlotlon  of  magistrate  does  not  de- 
a  having  first  marked  com- 
'Bople   V.   HllteJ,   131   Cal.   E7T, 


plaint   filed, 

678,  93  Pac. 

14.     Same 


to  preliminarily  examine  felony  charge,  he 
can  not  by  same  means,  and  In  same  pro- 
ceeding, exercise  powers  as  Justice  of  peace. 

tense  Included  within  that  charged  In 
flepoBltion.  without  InterpoBldon  of  formal 
lomplafnt  required  by  section  1426,  poai. — 
People  V.  Swain.  S  Cal.  App.  421,  90  Pac 
720,   721. 

IS.     Magtatrale     befere    nhoni     witneaara 
«re   ta  be  aHoro  can    not   delegate    duly   of 


Ing  purely  s 

atutory,   1 

npllration 

a   that   It 

should  b 

ministered 

ale  only. 

—People 

Cohen,   118 

Cal,    T4,   7 

,   60  Pac. 

20. 

id.     SBMe- 

by  »■«. 

latrate. 

B      BHtbor 

aed.- To 

authorise 

ubprena  by  maul  at  rat 

for  pur- 

pose     of 

Bllmlnary 

examlnati 

laid    before    b 

plaint,  on 

h,  alleging 

n  therein 

named   h 

een  gullly 

of  some  d 

offenae,— 

Un 

ted    States 

V.    Collins 

79    Fed. 

66,  67. 

IT.  Ramea  of  wltBcaaea  at  prellnlBBrr 
exBBlBBtlaa— lodvraeKeBt  ob  laforBiatloB 
>"t  repaired,  but  such  Indorsement  Is  re- 
quired In  cose  of  procedure  by  Indictment. 
— People  v.  Overacker,  16  CaL  App.  626. 
11E  Pac,   766. 

18.     Oatb   Biar  be  Bdailalalered   by  clerk 

af   police    r«Brt   of   city   of    Los    Angeles 

People  T.  Vttaalo,  110  Cal.  168,  1S9,  62  Pac 
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t05;  Peopl*  r.  Burns,  ISI  Cal.  529.  531.  S3 
Pae.  1098. 

IB.  OiiclBal  la(*FMatlso  may  be  treated 
aa  deposition. — Ex  parte  DlmmlE,  Tl  CaL 
le*.  lie.  15  Pac.  si», 

M.  PrUbIuiit  nanlnaltvo  —  laeooa- 
»let«  cxanlBatloB  not  bar  to. — Where  wit- 
nesses were  Bubpcenaed  upon  an  examina- 
tion before  Justice  of  the  peace  to  Inquire 
into  charge  of  felony,  but  where  none  of 
them  were  sworn,  defendant  having  waived 
an  examination,  and  taelng  thereupon  held 
In  ball  to  answer:  held,  that  such  proceed- 
iHB  did  not.  In  lesal  effect,  exempt  him 
from  further  examination  before  district 
Judge,  as  waiver  of  prisoner's  rlg-ht  did  not 
contemplate  total  waiver  of  any  examina- 
tion.—Bx    parte    Walsh,    3»    Cal.    TOG.    TOT. 


U.  Writ  at  prsklMtlsB  !■  not  proper 
remedy,  where  objection  Is  made,  on  pros- 
ecution for  crime  ol  assault  with  Intent  to 
commit  murder,  that  magistrate  before 
whom   preliminary  examination  took  place 


■■did 
Informer    < 


lath    I 
and    did    : 


other 


witn 


tloi 

nesses,"  etc.,  tor  reason  that  examination 
complained  of.  conceding  truth  of  petition, 
did  not  affect  Question  of  Jurisdiction. — 
Uurphy  V.  Superior  Court,   5S  CaL   520. 

Aa  ts  writ  at  vrnhlUtlan  la  vrBcrsI,  see 
Kerr's  Cyc.  Code  Civ.  Froc.  (Sd  ed.),  H  lUt 
et  seq.'  and   notes. 


§  812.  DEPOSmOKS,  WHAT  TO  CONTAIN.  The  deposition  must  set 
forth  the  facts  stated  by  the  prosecutor  and  his  witnesses,  tending  to  establish 
the  eommissiott  of  the  offense  and  the  guilt  of  the  defendant. 


DEPOSITIONS. 

1.  Complaint  treated  as  deposition. 

2.  Superior  judge  asBuming  duties  of  nag- 

I.     CsMVlalnt    trenle«    mm    4epoaltiaB,_If 

the  complaint  llled  under  section  SOt  Is 
verifled  and  contains  positive  evidence  of 
facts  tending  to  show  kuIU  the  same  may 
be  treated  by  the  maKistrate  as  the  deposi- 
tion required  by  section  SlI.  Such  deposi- 
tions, however,  must  be  taken  by  the  mag- 
istrate, as  must  all  preliminary  evidence 
Introduced  tendinis  to  show  the  commission 
of  an  offense  and  that  there  Is  reasonable 


ground  to  believe  the  defendant  has  com- 
mitted it. — In  re  Mills  81ns,  1>  CaL  App. 
T3E.  740,  110  Pac.  S93. 

2.  Snperlov  lo^w  aamimliiK  d«tlea  of 
maslstriitc  sits  as  a  creature  of  the  statute 
with  such  powers  only  as  are  conferred 
upon  Justices  of  the  peace  or  police  Judg-es 
and  has  no  right  to  call  In  the  clerk  or  any 
other  officer  to  administer  oaths,  therefore 
a  complaint  verifled  before  a  deputy  clerk 
can  not  he  used  as  a  deposition  upon  a  pre- 
liminary hearing  nor  as  a  deposition  au- 
thorliing  an  issue  of  a  warrant  ot  arrest. — 
In  re  Hills  Sing,  It  CaL  App.  739,  710,  110 
Pac   693. 


§813.  WHEN  WABltAHT  MAT  ISSUE.  If  the  magistrate  is  satisfied 
therefrom  that  the  offense  complained  of  has  been  committed,  and  that  there 
ia  reasonable  ground  to  believe  that  the  defendant  has  committed  it,  he  must 
issue  a  warrant  of  arrest. 


WABBANT  OP  ARREST,  MAY  ISSUE, 
WHEN. 

I.  In  Oekeral. 

1.  Construction — Object  of  statute. 
2, 3.  Same — Jurisdiction   of  magistrate. 

II.  Warrant  oi  Abbest — AmpAvrr  Fob, 

4.  Affiilavit  upon  information  and  belief — 

Jurisdiction,  when  not  conferred. 

5.  Same — Insufficient    to    support    issuance 

of  ivHrront  of  arrest. 

6.  Affii'nv't  in   form  of  information,  wben 

insufficient. 

7.  Jurisdiction     to     issue     Hnbp<eiia — Mag- 

istrate without  jnriadiction  to   order 
arrest 


I.  IN  QEKERAI.. 
■.     CsostraetleB  —  Object    of    statatc.    In 

providing  for  Issuance  of  warrant  ol  ar- 
rest. Is,  that  defendant  may  be  brought 
before  committing  magistrate,  and  when  h« 
Is   once  there,   and   an   examination   ot  th« 


a  In  pu: 


t  term 


ute,  and  defendant  Is  held  i 
foundation  la  laid  for  tiling  ot  an  informa- 
tion by  district  attorney.  Regularity  ot 
proceeding   by   Information   does   not   there- 

and  has  no  connection  with  It. — People  v. 
I,ee  t,ook,  143  Cal.  21E.  330.  TO  Pac.  lOZS. 
court  Slating  In  this  decision  that  cases  ot 
People  V.  Christian.  101  CaL  471,  S5  Pac. 
1043.  and  People  v.  Howard.  Ill  Cal.  055. 
44  Pac.  343,  In  so  tar  as  they  rule  other- 
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wlBB,  are  oTarral*!.    Se«  People  v.  Velarde,       diction    to    Issue    warrant    of    arrest— Bx 
G9  Cal.  4E7.  parte  DlmmlK.  71  Cal.  161,  IS  Pac.  619.     Sea 


-JutadlcttoB    af   mmglttnU^ 


United  States  v.  Collins.  TB  Fed.  fit. 


Under    provisions   of   sections   111,    ill,    813.  5.     Sasie— Aadavtt  la  iBaaaeteBl  la  ■■#- 

a    maglstrats    has    no    Jurisdiction    to    Issue  part   laaaaBCe   af   warrant    of    arrest    tinder 

a  warrant  of  arrest  without  some  evidence  laws   of   this    stale   where   such    afndavtt   Is 

tending    to    show   ETUllt    of   party    named    In  verified    only   upon    InFormatlon    and    belief. 

warrant.— People  v.  Lee  Look,  1*S  Cal.  J16,  — Ei     parte     Spears.     SS     Cal.     640,     812,     tt 

ZIS,    It    Pac.    1028.      See    Ex    parte    Dlmmis.  Am.  St.  Rep.  341,  16  Pac.  608.     See  Ex  parte 

74  Cal.  164,   15  Pac.   81S.  Dlmmls,  74  Cal.  164.  16  Pac.  619. 

3.  CommlttlnE  magistrate's  Jurisdiction  «.  AHdavIt  ■■  forn  of  ■■  lafamallan, 
to  Issue  warrant  of  arrest,  under  the  above  containing  no  evidence,  and  followed  by 
and  the  two  preceding  sections,  depends  no  deposition  stallnK  any  fact  tending  to 
upon  evidence  In  the  form  o(  a  sworn  com-  show  sullt.  Is  Insuniclent  to  support  a 
plaint,  aUdavIt,  or  depositions  tending  at  warrant. — Bx  parte  Dlmmlg.  T4  Cal.  164, 
least    to    show    the    guilt    of    the    person  168,  IG  Pac.  619. 

charged   and   named   In    the   warrant;   and  ,_    jaUsdletloB   ta   tame  a«fcp«BBa Ma*- 

where   a   warrant  Is    Issued   In    the   absence  uirmU  wltko.t  Jnrtodlellon  to  order  arrest. 

of  such   evidence,   the   defendant  may,   un-  because   of   fact   that   complaint   Is    lodged 

der  appropriate  proceedings,  be  discharged.  against  person  charged  with  crime  merely 

— Ei    parte    DImmlg.    T4    Cal.    1S4,    16    Pac.  up^n     information     and    bellet     Is     without 

619.     But  see  People  v.  Storke,  S»  Cal.  App.  jurisdiction    to    compel   attendance    of    wlt- 

631,   179   Pac.  E27.  nesses  to  enable  him  to  determine  whether 

II.    WARRANT    OP    ARREST— AFFIDAVIT  or  not  person  charged  ought  to  be  arrested 

FOR.  tor  crime.— United  States  v.  Collins,  78  Fed. 

4.  Afldavtt    apon     latomatloa    and     be-  «S.   68. 
lief  charging  olTenae  does  not  confer  Juris- 

§  814.  FORM  OF  WARBANT.  A  warrant  of  arrest  is  an  order  in  writing, 
in  the  name  of  the  people,  signed  by  a  magistrate,  commancling  the  arrest  of 
the  defendant,  and  may  be  substantially  in  the  following  form: 

County  of . 

The  People  of  the  Htatc  of  California  to  any  sheriif,  constable,  marshal,  or 

policeman  of  said  state,  or  of  the  county  of : 

Information  on  oath  having  been  this  day  laid  before  me,  by  A.  B,,  that  the 

crime  of (designating  it)  has  been  committed,  and  accusing  C.  D.  thereof, 

you  are  therefore  commanded  forthwith  to  arrest  the  above-named  C.  D.  and 
bring  him  before  me  at  (naming  the  place),  or  in  case  of  my  absence  or 
inability  to  act,  before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at ,  this day  of ,  eighteen  [nineteen]  . 

HIatory:    Enacted  February  14,  1S72,  re-enactment  ot  f  107  Criminal 
PracUce  Act  ISCl,  SUU.  1851,  p.  223. 
■WABBANT  OP  ABSEST.  kewici  v.   Jess,   n   Cal,   App,   »40,   149   Pac 

1.  Form  of.  »"■ 

2.  Same— To   whom   rana.  '■     Sn«e— To   "fco»  ran*  everr  warrant 

of  amit  iBsned  la  thta  state,  runs  or  should  ' 
1.  Pom  of. — A  warrant  Is  a  process  Is-  run,  "to  any  sheriff,  constable,  marshal, 
aued  in  the  name  of  the  sute,  directed  to  or  policeman  of  state,"  etc. — Carlisle  t. 
any  sherirF.  constable,  marshal  or  police-  Tulare  County,  S  Cal.  Unrep.  701.  49  Pac. 
man,  commanding  him  to  arrest  and  take  S,  4. 
Into    custody    the    named    defendant. — Pan- 

§  816.  NAME  OR  DESOBIFTION  OF  THE  DEFENDANT  IN  THE  WAR- 
RANT, AND  STATEMENT  OF  THE  OFFENSE.  The  warrant  must  specify 
the  name  of  the  defendant,,  or,  if  it  is  unknown  to  the  magistrate,  the  defend- 
ant may  be  designated  therein  by  any  name.  It  must  also  state  the  time  of 
issuing  it,  and  the  county,  city,  or  town  where  it  is  issued,  and  be  signed  by 
the  magistrate,  with  his  name  of  office. 

History:     Bnacted  February  14,  1872.  re-enactment  ot  S  108  CrimtnaL 
Practice  Act  18S1,  SUts.  18G1,  p.  224. 
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WAEEANT— NAME    OB   DESCRIPTION 
OF  DEPENDANT. 

1.  Specific  statenieiit   of   facts   not   required. 

2.  Warrant  recUicf;  that  real  namss  of  par- 

ties charged  are  unknown  is  suffieieut. 

3.  Same — Admiasibility   in   evidence. 


parties  ckaFccd  arc  aakaowM  ■■  aaaeleBt. 

aa  code  does  not  require  that  ttiey  ahould 
be  otherwise  described. — People  Y.  Brown, 
B9  Cal,  345,  3E6. 

8.     Sane   _   AdBiulblUtr      >■      erldvaee, 

against  one  accused  of  and  on  trial  tor 
crime,    of   a   warrant    iBsued    In   a    flctltloUB 


tlPDlar  tmctm  constltullnB  oKense 
required  by  statute;  recital  al  ofti 
languase  of  statute  sufficient. — Fe 
Brown.  B9  Cal.  3*5,  3B6. 

§  816.    WABRANT  TO  BE  DIBEOTED  TO  A2fD  EXECUTED  BT  PEACE 
OFFICES.     The  warrant  must  be  directed  to  and  executed  by  a  peace  officer. 
HIatory:     Enacted  February  14,  1872,  re-en actment  ot  f  109  Criminal 
Practice  Act  1S51,  Stata.  ISSl,  p.  224. 

§  817.  WHO  ABE  PEACE-OFFICERS.  A  peace-officer  is  a  sheriff  of  a 
county,  or  a  constable,  marshal,  or  policeman  of  a  township,  city,  or  town,  or 
inspectoi^  of  the  California  .state  board  of  pharmacy,  not  exceeding  ten  in 
number. 

History:  Enacted  February  14,  1872,  founded  upon  JllO  Criminal 
Practice  Act  1851.  Stats.  1851,  p.  224;  amended  May  17,  1913,  Stota. 
and  Amdta.  1913,  p.  206.    In  effect  August  10,  1913. 

PEACE-GPFICERS— WHO   AHE. 


1.  City  marshaia  are  peace-officers. 
1, 3.  City  marahals    of    municipal    incorpora- 
tiOHB — Pees  of. 

4.  Fees  of  recorders  acting  as  justices  of 

the  peace,  etc. 

5.  Feea  earned  by  city  marBbal  —  Coanty 

charges. 

6.  United  States  marshal  aa  peace-officer. 


4.     Frra    at   reeorder*   ■ctl>K.<u   laatteea 

ar  Ihc  P4-acr,  etc. — Cities  of  fifth  and  Blxth 
claaaea  ahould  pay  for  services  o(  recorders 
and  inarslials  when,  aa  Justices  of  peace 
and  constables,  they  are  engaged  In  dia- 
posing  of  criminal  buainess  of  state,  cost 
Ot  which  devolves  upon  the  several  coun- 
ties in  which  sucti  cities  are  located. — 
Carlisle  v.  Tulare  County.  5  Cal.  Unrep. 
See   Sonor 


Carlisle    v.    Tulare    County,    S    Cal.    Unrep. 

701.  49  Pac.  3,  4. 

Baiita  Rosa,    102   Cal.    436,    4S9,   36  Pac.   81o! 
B.     Feea  earned  hy  citr  Biarabal  In  vtndt- 

ratlan.  of  fifth  class  are  entitled  to  recover 
justice's  court  for  township  same   fees  and 

Ing  as  Justice  ot  peace,  are  county  charges. 
—Carlisle  v.  Tulare  County,   B   Cal.   Unrep. 

charges  allowed  to  constable  of  such  town- 

701, 49  Pac.  3,  6. 

ship   tor   like   services.— Carlisle   v.    Tulare 

«.     Halted     State*    manbal    la    a     pea«- 

County.  S  Cal.  Unrep.  701,  49  Pac  8. 

oBeer,    so    far    as     keeping    peace    in    any 

lion  at  elxth   elaaa   is   not  entitled   to   com- 

States are  concerned,  and  aa  to  such  mat- 

pensation    for  the   service   of  process   under 

the   laws   of   the   slate,   uniess   the    board   of 

omcer.     under     laws    of     state.       He     Is,     la 

trustees    have   died   by   ordinance    the   com- 

such   matters,    to   preserve    peace,    and    pre- 

pensation    to     be     paid     him,— rnichett     v. 

vent   and   suppress   breaches    of   peace.— In 

Stanislaus  County,   73  Cal.  810,   14   Pac.   79B. 

re  Neagle,  39  Fed.  SJ3,  853. 

§818.  TO  WHAT  PEACE  OFFICERS  WARRANTS  ABE  TO  BE 
DIRECTED.  If  a  warrant  is  issued  by  a  justice  of  the  supreme  court,  or 
judge  of  a  superior  court,  it  may  be  directed  generally  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  the  state,  and  may  be  executed  by  any  of 
those  officers  to  whom  it  may  be  delivered, 

Hittory:  Enacted  February  14,  1872,  founded  on  I  111  Criminal 
Practice  Act  1S61,  Stats.  1851,  p.  224;  amendnd  Anrll  12,  1S80,  Code 
Amdta.  1S80  (Pen.  C.  pt.),  p.  33. 


I.  »lleBKe  in  taking  prisoner  from  place 
of  arrest  to  prison,  and  from  prison  to  mag- 
istrate.— See  Warner  v.  Fremont  County,  4 
Idaho  691,  e9B,  43  Pac  811. 


IniK  warraat  otitvlde 
and  note  pars.  8,  8. 
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§819.  SAME;  AND  WHEN  AND  HOW  EXEOUTED  IN  ANOTHER 
COUNTY.  If  it  is  issued  by  any  other  magistrate,  it  may  be  directed  gen- 
erally to  any  sheriff,  constable,  marshal,  or  policeman  in  the  county  in  which 
it  is  issued,  and  may  be  executed  in  that  county;  or,  if  the  defendant  is  in 
another  county,  it  may  be  executed  therein  upon  the  written  direction  of  a 
magistrate  of  that  county,  indorsed  upon  the  warrant,  signed  by  him,  with 
his  name  of  ofSce,  and  dated  at  the  county,  city,  or  town  where  it  is  made, 
to  the  following  effect:  "Tbia  warrant  may  be  executed  in  the  county  of 
"  (naming  the  county). 


1.  EiPCiition   o(   cTiminal   process   outside   of 

eouoty. 

2.  Same — Mileage  of  constable. 


EXECUTING  WARRANT  OUT  OP  doreed.— AHen  v.  Napa  Co.,  8S  Cal.  187.  1»0, 

COUNTY.  2»  Pac.  4S. 

X     Same  —  MllcsKe     af     coaalabl*. — Con- 

atable  for  mailing  arrest  outside  of  county 

ia    entitled    to   same   teea   and   mitease    as 

Bherifl.   both   in   going'   to   execute   warrant 

1.     Ez»Bll*B  at  erlMlnal  «roecw  aatalda        and    In    taltlnK    prisoner    before    maglBtralB 

of  emuntf. — Constables    may    execute    crim-        who    Issued    warrant. — Allen    v.    Napa    Co., 

inal    process    outside    of    tbelr    counties.    If        S2  Cal.  18T,  19Z.  13  Fac.  41;  Nelson  v,  Breen, 

such    process    be    properly    Issued    and   In-       S8  Cal.  24B,  Ht.  2*7:  ante,  )  88  note. 

§820.  IHD0S8EBIENT  ON  THE  WARRANT  FOR  SERVICE  IN  AN- 
OTHER COUNTY,  HOW  AND  UPON  WHAT  PROOF  TO  BE  MADE.    The 

indorsement  mentioned  in  the  last  section  can  not,  however,  be  made  unless 
the  warrant  of  arrest  be  accompanied  with  a  certificate  of  the  clerk  of  the 
county  where  such  warrant  was  issued,  under  the  seal  of  the  superior  court 
thereof,  as  to  the  official  character  of  the  magistrate,  or,  unless  upon  the  oath 
of  a  credible  witness,  in  writing,  indorsed  on  or  annexed  to  the  warrant, 
proving  the  handwriting  of  the  magistrate  by  whom  it  was  issued.  Upon 
such  proof,  the  magistrate  indorsing  the  warrant  is  exempted  from  liability 
to  a  civil  or  criminal  action,  though  it  afterwards  appear  that  the  warrant 
was  illegally  or  improperly  issued. 

History:      Enacted   February   14,   1ST2,  founded  on  f  113  Criminal 

Practice  Act  1S51,  Stata.  1861.  p.  224;  amended  April  12,  1880,  Code 

Amdts.  1880  (Pen.  C.  pt.),  p.  33. 

Aa  t«  serrle*  at  wamat  of  arrest  tn  aaotkn  eoaatr,  see,  ante,  t  81>  and  note. 

§821.  DEFENDANT  TO  BE  TAKEN  BEFORE  THE  MAGISTRATE 
ISSUING  THE  WARRANT,  ETC.  If  the  offense  charged  is  a  felony,  the 
officer  making  the  arrest  must  take  the  defendant  before  the  magistrate  who 
issued  the  warrant,  or  some  other  magistrate  of  the  same  county,  as  provided 
in  section  eight  hundred  and  twenty-four. 

History:      Enacted  February   14,   1872,  founded  on   3  114  Criminal 
Practice  Act  ISGl,  Stata.  1S61,  p.  224. 

UAGiaTRATE  BEFORE  WHOM  TO  BE  eral  rule,  yet  many  cases  may  arise  where 

TAKEN.  this  course  can   not   he  pursued,   and   where 

1.  Parties  arrested— Magi strate  before  whom  ""'dos    inconvenience    and    delay    to    pub- 

(akei,  "  Uc  and   prisoner   might   follow    If   eiamlna- 

2. 8.»^T.u.g  b.t™  ..8i..»t.  1.  .,d„  i;:;,r.\i,.-LV".''B;r.'!.".!"s  'Tfs. 

to  procure  bail,  jj^  ,  ' 

I.     Parllea  amatrd  akaald  be  taken   be-  Z,     Sane  —  Taken     betort'    naclKtmlp    In 

fare  ssnclstrate  UbsIbk  nnrrnnt,  as  a 
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city  anJ  county  of  San  Franclaco,  on  war-      utes.  should  be  taken  before  msKiat 
rant   Uaued   by   Ju^tiue  of   peace   of   county       whom   warrant   was  Issued,  or  Boin< 
of  SBcra,mento  on  charKO  of  felony.  In  order 
to  procure  ba[l  under  constitution  and  stat- 

§  822.  DEFENDANT  ABRE8TED  FOR  MI8DEHEAN0B  IN  ANOTHER 
C0UNT7,  TO  BE  ADMITTED  TO  BAIL.  If  the  offense  charged  is  a  mis- 
demeanor, and  the  defendant  is  arrested  in  another  county,  the  officer  most, 
upon  being  required  by  the  defendant,  take  htin  before  a  magistrate  in  that 
county,  who  must  admit  the  defendant  to  bail,  and  take  bail  from  him  ac- 
cordingly. 

HIatory:     En&cted  February  14,   IS7!,  founded  on  1 116  Crlmlnml 
Practice  Act  1851,  Stats.  1S51,  p.  224. 

1.      Arreiit  ea  ekariie  ot  ntsdemeBBoT,  on  trick,   fraud,   and  force   huatllnK  person   ar- 

warrant  sworn  out  before  Justice  In  another  rested  out  of  county  where  arrest  was  made. 

county,    and    fellure,    on    demand,    to    take  constitutes   tbe  offense   of  kidnaping. — See, 

prisoner   before  Justice   or  Judge   in   county  anu,   tl  Z01,  Iti  and  notes. 
o(  Brrest,  tor  purposes  of  ball,  but  throuKb 

§  823.  PROOEEDINaS  ON  TAKING  BAIL  FROM  THE  DEFENDANT  IN 
SUCH  OASES.  On  taking  the  bail,  the  magistrate  must  certify  that  fact  on 
the  warrant,  and  deliver  the  warrant  and  undertaking  of  bail  to  the  officer 
having  charge  of  the  defendant.  The  officer  must  then  discharge  the  defen- 
dant from  arrest,  and  must,  without  delay,  deliver  the  warrant  and  under- 
taking to  the  clerk  of  the  court  at  which  the  defendant  is  required  to  appear. 


§824.  WHEN  BAIL  IS  NOT  GIVEN.  WHEN  MAQISTBATE  WHO 
ISSUED  WARRANT  CAN  NOT  ACT.  If,  on  the  admission  of  the  defendant 
to  bail,  the  bail  is  not  forthwith  given,  the  officer  must  take  the  defendant 
before  the  magistrate  who  issued  the  warrant,  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  or  moat  accessible  magistrate  in  the  same 
county,  and  must  at  the  same  time  deliver  to  the  magistrate  the  warrant, 
with  his  return  thereon  indorsed  and  subscribed  by  him. 

History:     Enacted  February  14,  1S72,  (ounded  on  JJ  117,  US  Crim- 
inal Practice  Act  1S61,  SUU.  1861,  pp.  224,  225. 

1.     FelsBy      bclBC      ckarKcd.      ma  gist  rate  As    I*    i 

Issuing  warrant  alone  can  admit  to   ball. —       oSeer  to  I 
Ex   parte   HunK   Sin,   S*  Cal.   102.  see,  ante, 

§  825.  DEFENDANT  MUST  BE  TAKEN  BEFORE  MAGISTRATE  WITH- 
OUT DELAY.  [RIGHT  OF  ATTORNEY  TO  VISIT  PRISONER.]  The  de- 
fendant must  in  all  cases  be  taken  before  the  magistrate  without  unnecessary 
delay,  and  after  such  arrest,  any  attorney  at  law  entitled  to  practice  in  the 
courts  of  record  of  California,  may  at  the  request  of  the  prisoner  or  any  rela- 
tive of  such  prisoner,  visit  the  person  so  arrested.  Any  ofBeer  having  charge 
of  the  prisoner  so  arrested  who  wilfully  refuses  or  neglects  to  allow  such  attor- 
ney to  visit  a  prisoner  is  guilty  of  a  misdemeanor.  Any  officer  having  a 
prisoner  in  charge,  who  refuses  to  allow  an  attorney  to  visit  the  prisoner  whea 
proper  application  Is  made  therefor  shall  forfeit  and  pay  to  the  parly  aggrieved 
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the  sum  of  five  hundred  dollars,  to  be  recovered  by  action  in  any  court  of 
competent  jurisdiction. 

Hlatoi^:  Enacted  Febrnair  14.  1S72;  re-enactment  of  1 119  Criminal 
PracUce  Act  1861,  SUU.  18G1,  p.  ZZS;  amended  April  9,  1880,  Code 
Amdte.  1880  (Pen.  C.  pt.>.  p.  SO;  Harcti  22,  IBOT,  SUta.  and  Amdts. 
1907.  p.  S88,  Kerr's  StaU.  and  Amdts.  1908-7,  p.  640.  In  effect  immedl- 
Ktelr. 

1.     8vm4t   trUl— RIvht   of   dcf«M«»t   to.  Aa    1*   tmty   at    oncer   maklmc    mirmt   to 

— General   pTOTtBlona   of    atatule,    that  pris-  tokc  prnoa  arrealea  before  naslatrmtc  who 

oner     <a     not     to     be     tield    IndeSnltelr,    ar«  lame*   irmrrHt,  or   anBie   «thfr    maailatrato 

deaisned  to  aecure  to  him  speedy  trial,  and  !■  BBOic  eaaatrt  aee,  ante,  ]  SIl  and  note, 
thia    rlstit    1>   abBolute,    except   aome    gaoi 

cause  be  shown  which  may  be  aupposed  to  Aa    to    richt    of    aeteadaat    to    aead    for 

take  caae  out  of  operation  of  general  rule.  conaaeL    aad    kara    esaailBsttOB    poetpoaed 

—Ex  parte  Bull.  41  Cal.  1(8,  IS).  tor  (kat  varyaac,  aee,  post,  1  SGS  and  note. 

§  826.  PROOEEDINOS  WHZBE  DETENDANT  IS  TAKEN  BEFOSE  AN- 
OTHEB  MAQIBTRATE.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions  on  which  the 
warrant  was  granted  must  be  sent  to  that  magistrate,  or,  if  they  can  not  be 
procured,  the  prosecutor  and  his  witnesses  must  be  summoned  to  give  their 
testimony  anew. 

1120   Criminal 

DEFENDANT     TAKEN     BEFOBE  B.     flaB»— Madetrate  wko  laaaea  warraat 

ANOTHEB    HAOISTBATE.  doee  not  aloae  kave  pawer  to  czBBtae  the 

1.  Juriidiction   not  conferred  upfin  another.  =""•-      Another    maFlstrate    before    whom 

2.  Mairististe — Jurisdiction  above  other  than  Prisoner  Is  brought,  to  whom  the  warrant. 
"       ■       ■  with    its    prior    Indonementa.    Is    delivered. 


— a  issuing  i 

3.  Same— Magistrate  who  issued  warrant  doei  '*"■  """  Jurisdiction  t 

not  alone  haw  power  to  examine.  »"<>    hold   defendant    to   answer— Er    parte 

4.  Same— Rule  under  Criminal    Practice  Act.  Mo*"-  •»  Cal.  318,  117,  J  Pac.  644. 

5.  Bighta    of    prisoner    before    anotber    aiag-  1.     Sa^ — Rale    >ader    Crlmlaal    Praetlea 

istrata.  Art,  section  107,  aee  Bx  parte  BranlEan,  It 

1.     JariadleHea    aot    eoaferred    >*oa    aa-  ^"''  ^"-  "*' 

other  BiaBistrata    by    presence    of   direction  X.     Rlvhts     of    prlBOaera     before     aaotker 

In   warrant      That  arliea   from   statutei   In-  m««l»trate. — Only  right  which  prisoner  can 

sertlon    la    only    to    guide    the    officer.— Ex  «"«    upon    being    taken    before    another 

parte  Branlgan.  19  Cal.  ISJ,  1S6.  magistrate,  in  case  he  Insists  upon  an  ex- 

a.     Madatrate-^Briadlctloa  of  oae  otkcr  aminatlon,      is,      that     the     affldavlts     Upon 

tkaa  aac  fsaalav  warrant.— Magistrate  who  which    warrant    for    his    arrest    wa>    Issued 

did     not    liBUe    warrant,    but    before    whom  "hall  be  transmitted  to  tbe  new  magistrate, 

prisoner    la    brought   (or    examination,    taaa  °r,  if   they   can    not   be   procured,    that  his 

Jurisdiction    to   examine    and    hold   prisoner  wltneases  shall  be  summoned  to  give  their 

to    answer    without    issuance    of    a.    second  testimony    anew.- Ex    parte    Branlgan,    19 

warrant  of  arrest —Ex  parte  Moan.  «S  CaL  Cal.  183,  ISS. 
tl6,  217,  S  Fac  e44. 

§827.  PBOOEEDINaS  FOB  OFrENSES  TRIABLE  .  IN  ANOTHEB 
OOUmtV.  When  an  information  is  laid  before  a  magistrate  of  tbe  eommissioa 
of  a  public  offense  triable  in  anotber  county  of  the  state,  but  showing  that  the 
defendant  is  in  the  county  where  the  information  is  laid,  the  same  proceed- 
ings must  be  had  as  prescribed  in  this  chapter,  except  that  the  warrant  mast 
require  tbe  defendant  to  be  taken  before  the  nearest  or  most  accessible  magis- 
trate of  the  county  in  which  the  offense  is  triable,  and  the  depositions  of  the 
informant  or  prosecutor,  and  of  the  witnesses  who  may  have  been  produced, 
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must  be  delivered  by  the  magistrate  to  the  officer  to  whom  the  warrant  is 
delivered. 

History:     Enacted  Febniuy  14,  1872,  re-enactment  of  1 121  Criminal 
Practice  Act  1S51,  Stats.  1851,  p.  235. 


e«BBtr>  see,  ante,  (821  and  note. 

§  828.  DUTY  OP  OFFICEB.  The  officer  who  executes  the  warrant  must 
take  the  defendant  before  the  nearest  or  most  accessible  magistrate  of  the 
county  in  which  the  offense  is  triable,  and  must  deliver  to  him  the  depositions 
and  the  warrant,  with  his  return  indorsed  thereon,  and  the  magistrate  must 
then  proceed  in  the  same  manner  as  upon  a  warrant  issued  by  himself. 
History:  Enacted  February  14,  1872,  re-enactment  ot  5  122  Criminal 
Practice  Act  1S51,  StaU.  1S51,  p.  ZZ5. 

§829.  ADHISBION  TO  BAIL.  If  the  ofiFense  charged  in  the  warrant 
issued  pursuant  to  section  eight  hundred  and  twenty-seven  is  a  misdemeanor, 
the  officer  must,  upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  of  the  county  in  which  the  warrant  was  issued,  who  must  admit 
the  defendant  to  bail,  and  immediately  transmit  the  warrant,  depositions,  and 
undertaking,  to  the  clerk  of  the  court  in  which  the  defendant  is  required  to 
appear. 


cBBtadr   at   tbc  law,   effect   ot   glvtng:   batl 
beioB   merely   to  conatltute  prisoner's   ball 


h<B   Jailers.   In   place   ot  ■heriff. — Ex   parte 
Jones,  *1  Cal.  £09,  210. 

Aa   ta   ■daalwIoB   ta   ball  ■■   ccBeral,  see, 
post,  ti  lioS  et  acq.  and  notos. 


CHAPTER  V. 
AEBE8T,  BY  WHOM  AND  HOW  MADE. 


f  834.  Arrest  defined.    B7  whom  made.  f  844,  Doors    and    windows   may    be   broken, 
I  S35.  How  an  sTrest  is  made,  and  what  re-  when. 

straint  allowed.  %  845.  Same. 

I  S36.  Arrests  by   peace   officers.  g  846.  Weapons  may  be  taken   from  persons 
I  837.  Arreata  by  private   persons.  arrested. 

"        .  MagiBtrates  may  order  arrest.  1  847.  Duty  of  a  private  person  who  has  made 


i  839.  Persona    making   arrest    may 


I.  Duty    of    ofB::er    arresting    ntlh    war- 


{  840.  Arresta,  wben  may  be  made.     Without 

warrant,   when.  {  849.  Person  arrested  without  a  warrant   to 

{  841.  Arrest,   how  made.  be   taken   before  a   magistrate.     In- 

i  842.  Warrant  muat  be  ahown,  when.  formation  to  be  filed. 

I  843.  What  force   may   be  used.  !  8.7O.  Arreat  by  telegraph. 

SeSl.  Same. 

§  834.  ARREST  DEFINED.  B7  WHOM  HADE.  An  arrest  is  taking  a 
person  into  custody,  in  a  case  and  in  the  manner  authorized  hy  law.  An 
arreat  may  be  made  by  a  peace  officer  or  by  a  private  person. 

i  124  Criminal 
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AmBKnr— ax  whom  mat  bb  madb. 


ARREST— BT  WHOM  HADE. 
1, 2.  Arrest — What  eoDstitutea. 

3.  Arrest    frithont    warrant — Lawful    and 

proper,  wben. 

4.  Alteration  of  warrant  of  arrest,  effect  of, 

5.  Arrest   of   deserter   from    United   State! 

0.  Same — Sections  of  Fenal  Code  conatrued. 

7.  Arrest     of     federal     officer     bj     state 

authorities. 

8.  Arrest  of  mail -carrier. 

9.  Extradition    of    a    person— Brought    by 

force  to  state  from  which  extradited. 

10.  Same — Arrest   in   this  state   of   fugitive 

from  another  state. 

11.  Same — Same  rule  is  ap^ieable  to  pro- 

ceedings   iinder    requisition. 

12.  Seme — Defendant   can    have   no   ground 

of  complaint. 

13.  Same  —  Officer  of  foreign  state  has  no 

right  to   arrest   fagitive   from   justice 
in  another  state. 

14.  Same — Prisoners    arrested    in   one   stats 

and  brought  to  another. 

15.  Photograph,    description,    etc.,    of    pria- 

16.  Same — Right  of  officer  to  take — Abuse 

of  officer's  discretion. 

17.  Peace-officer — Should  not  arrest  without 

18.  Threat    or   other    indication    of    breach 

of    peace    will    not    justify    arrest — 
Exception. 

19.  Unlawful    arrest — Consists   in    unlawful 

restraint. 

IS 
t    br   pcacc-atDerr,    see.    post. 


As  to  mntmt  kr  (elCKnyb.  see,  post,  tl  SSO, 
BSl. 
Al    4«    BltrratlaBS    la    wamiBt    at    arrest 


«T9. 

Aa    ta    FlKht    to    rcalat    nalawfal     a  mat. 

see  note,  49  Am.  St.  Rep.  849. 

Aa  (o  rtsiht  sf  ollleer  to  break  doom  or 
wtndnwi     al     dwelllBK-hanae     ■■     rrtakliiK 

and  note. 

Aa  to  time  wh«B  arreat  Bar  be  aude, 
■ee,  post,   1  K40  and  note. 

Aa  to  warraat  »t  arreat  laaacd  br  Jaatlcr 
at  peace,  ar  »«liee  Jndse,  see.  post,  |  142T 
and  note. 

Aa  to  wnastBl  arTeat.  Ilabllltr  tar.  etc., 
■ee  note,  19  Am.  Dec,  490-493. 

I.  Arrcat  —  What  coBatltatea.  —  Actual 
touchInK  of  body,  or  actual  force,  la  not 
necessary  to  constitute  an  arrest  and  im- 
prisonment. It  Is  suflldent  If  party  be 
within  power  of  officer  anil  submits  to  ar- 
Qold,  1  Wend.   (N.  Y.)   £10, 


1.  Deo.  480. 
An      ameer 


of     per- 


,  )I  1G4T  et  seq. 


laying  his  hand  on  him  for  purposes  of 
arreBtlns  him,  though  he  may  not  succeed 
In  stoppinE  and  holdlngr  him.— Whlthead  v. 
Keyes.  »6  Mass,    (t  Allen)    49E,  gl  Am.   Dec. 

S.  Arreat  wIthoBt  a  warrant  —  Latrtnl 
and  proper  when  made  while  defendant  was 
loudly  curalng  a.nd  swearing:  within  hearing; 
of  women,  after  having  been  several  times 
warned  by  marshal  to  desist, — people  v. 
NIhell,  144  Cal.  !0D,  30!,  TT  Pac.  916. 

4.  Altcratlea  at  narraat  ot  mmmt.—Sa 
alteration  of  warrant  of  arrest  can  be 
rlRhtfully  made  after  It  has  Unally  left 
hands  of  maKlatrate  who  Issued  It.  He  de- 
cides upon  his  Dfflclal  responsibility 
whether  a.  warrant  shall  Issue,  and  apainat 
whom  It  shall  Issue.  Altered  without  his 
authority.  It  Is  no  longer  his  warrant. — 
Masklns  v.  YounK.  3  Dev.  &  B,  L.  (N.  C) 
S!T,    tl    Am,   Dec.   42«. 

B.  Arrest  at  deserter  from  IJalted  Statea 
■raiT, — Under  the  laws  and  army  reeula- 
tlona,  peace. offleer  or  private  cltiien  has 
no  authority  aa  such,  without  order  or  di- 
rection of  military  otncer.  to  arrest  or  de- 
tain deserter  from  army  ot  United  Slates. 
Whether  It  ta  expedient  for  public  welfare 
and  good  of  army  that  such  authority 
should  be  conferred  la  matter  for  deter- 
mination of  congress.— Kurtz  v.  Moffltt,  116 
U,  S,  *S7,  29  Lh  ed.   458,  E  Sup.  Ct,  Rep.  148. 

9.  Same — SeetlDaa  at  Peaal  Code  eaa- 
atracd. — Sections  g36,  837.  and  849  of  Penal 
Code  ot  California,  amrmlng  authority  of 
potlce-offlcer  without  warrant,  or  private 
person,  to  maka  an  arrest,  "lor  a  public 
offense  committed  or  attempted  In  his  pres- 
enee."  as  well  aa  in  cases  ot  felony,  and  re- 
quiring person  arrested  to  bo  taken  forth- 
with before  maglatrate,  have  In  view  civil 
offense  only,  and  do  not  Include  ofTenscB 
against    the    United    Slates,    certainly    not 
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tbose  trlabls  and  punlahable  br  court- 
inarttBl.— Kurti  v.  Hoffltt,  IK  U.  8.  487,  11 
I>  ed.   458,   <  Gup.   CL  Rep.  141. 

T.  Ammt.  •(  (c^eral  BBecr  ftT  ■*>*• 
aatkarltlra. — It  Ib  wtthln  dlscratlon  o(  fed- 
eral courts  to  at  once  take  coKnIiance  ol 
caaea  Involving  an  arrest  of  federal  omcer 
In  performance  of  hla  duty,  and  such  otflcer 
may  be  taken  from  control  and  custody  of 
slate  court  by  United  States  court,  and,  on 
habeaa  corpus  proceedings,  discharged. — In 
re  Turner.  IIS  Fed.  231,  236.  Sea  Cunning- 
ham V.  Neagle,  laS  U.  8.  I,  S4  I.  ed.  S&, 
aub  nom.  In  re  Neagle.  10  Sup.  Ct.  Rep. 
eSR;  Ohio  V.  Thomas.  173  U.  B.  271,  4S  L..  ed. 
S9S,  1»  Bup.  Ct.  Rep.  tES. 

BL  AnvBt  of  HMll-eanivr,. — Civil  procea* 
can  furnish  no  Juatlflcatlon  tor  arreat  ot 
carrier  of  mall  while  thus  enKaged,  but 
rule  la  different  when  proceaa  la  iasued 
upon  charge  of  felony.  No  offloer  or  em- 
ployee' of  United  States  Is  placed,  by  hia 
poaltlon  or  the  services  he  Is  called  to  per- 
form, above  reaponslblllty  to  legal  tri- 
bunals of  country,  and  ordinary  procesaes 
for  hla  arrest  and  detention  when  accused 
of  felony,  In  forms  prescribed  by  constltD- 
tlon  and  the  laws.— United  States  v.  Klrby, 
74  U.  8.   (7  Wall.)  481,  IS  L.  ed.  2TS. 

»,  E^tradltloB  at  ■  penoM— DrooKht  ky 
force  t*  state  (roa  Hhiek  estntdlled. — 
Where  defendant  was  forcibly  captured  Id 
Peru,  and  brought  to  San  Francisco  against 
his  will,  and  without  due  process  of  extra- 
dition, and  waa  subsequently  delivered  up 
by  authqrltles  of  California,  upon  requisi- 
tion from  governor  ot  state  of  Illinois,  and 
upon  such  requisition  taken  to  state  of 
Illinois  and  there  arrested  upon  charge  of 
larceny;  held,  that  Jurisdiction  of  court 
that  tried  him  In  Illlnoia  was  noi  affected  by 
regularity  or  Irregularity  ot  his  surrender 
by  Calltornia  authorities,  or  by  right  ot 
last-named  state  to  release  defendant  upon 
such  requisition. — Ker  v.  People,  110  II L 
ttl.  Gl  Am.  Rep.  7l>e. 

10.,  Sbbc — Arreat  la  tkta  state  af  (od- 
ttvc  fTMi  aaathcr  stale.— He  is  entitled  to 
hla  discharge,  if  bis  examination  la  not 
brought  on  before  magistrate,  within  alx 
days.— Ex  parte  Rosenblat,  El  Cal.  38G.  S87. 
1  Am.  Cr.  Rep.   21E. 

11.  Sane  — Saau  nle  la  applleaMc  to 
■<er  Te«Dlsltl«B  from  governor 
ther  state  as  applies  when  question 
reen  criminal  proceeding  mentioned 
state  and  civil  action.  In  such  case, 
t  of  private  suitor,  who  has  caused 
be  arrested,  must  yield  '  to 
paramount  Interest  of  people  of  state. — Bx 
parte  Rosenblat,  Gl  Cal.  ZSE,  288,  3  Am. 
Cr.  Rep.   21B. 

13.  SaKc^DeteBdaat  eaa  feavc  >B  Jaat 
vrvuad  ftf  (•■•■•lalat  that  he  was  brought 
within  Jurladlctlon  of  state  without  "due 
process  ot  law."  where  sUte  prosecuting 
him  was  not  party  to  any  violation  of 
treaty  or  other  public  law.  In  bringing  de- 
fendant  wltblD  Jurisdiction   of   state.— Ker 


SXTaABinoM. 


[rcn. 


V.  People,  110  IlL  flT.  tl  Am.  Rep.  70t.  Sea 
State  T.  Ross,  31  Iowa  407;  Adrlance  T. 
lAgrave,  G9  N.  T.  110,  17  Am.  Rep.  117. 

IS.  Bane-^lHeeT  •(  ttyrtiga  state  ka*  ■• 
rljrlit  ta  arreat  taKlttr*  Cfom  Juttee  l>  ■■- 
Btker  Blatei  thia  la  to  be  done  only  on 
application  to  executive.  —  Bromley  v. 
Hutcblns.  I  Vt. 


,  10  Am.  Dec.  4U. 


BiHte  BBd  broagrkt  In  aaather  by  offlcera, 
against  their  Hill,  by  parties  acting  with- 
out authority,  either  under  requialtion  from 
governor,  or  otherwise,  where  they  were 
rearrested,  turned  over  to  civil  aulhori- 
ties.  and  proper  steps  taken  for  their  de- 
tention and  trial;  held,  that  liability  of 
parties  arresting  tbem  without  legal  war- 
rant, tor  taM  ImpTlaonment  or  otberwiae, 
and  their  violation  of  penal  statutes  of 
former  state,  may  be  ever  so  clear,  and 
yet  prisoners  not  be  entitled  to  their  dis- 
charge, offense  being  committed  In  latter 
state  and  punishable  there,  and  Indictment 
found  without  reference  to  arrest.— State 
V.  Rosa.  31  Iowa  4C7.  Bee  State  v.  Day.  G( 
Iowa  078.  II  N.  W.  7»i  Dowa'  Case,  K 
Pa.  at.  87. 

IS.  PhotoKTaph,  4eaertvtl«>.  etc  «f  prls- 
•ncr. — oncer.  In  his  discretion,  should  he 
deem   It   necessary   to  safe-keeping   of  prla- 


prev 


his 


enable  him  to  more  readily  retake  the 
prisoner  if  be  should  escape,  may  take  his 
photograph,  and  measurement  of  his  height, 
and  ascertain  bis  weight,  name,  residence, 
place  of  birth,  occupation,  and  color  of  hla 
eyes,  hair,  and  beard, — State  ex  rel.  Bruna 
V.  Clausmeler,  164  Ind.  6S9,  77  Am.  St.  Rep. 
Ell.  60  L.  R.  A.  71,  67  N.  E,  141. 

1ft.  Same— Right  of  oflleer  (e  take — 
Abnsc  of  aneCT*B  dIacrEtloa — OfUcer  making 
arrest  for  felony  on  warrant  has  right  to 
exercise  discretion,  not  only  as  to  meana 
taken  to  apprehend  person  named  In  war- 
rant, but  also  as  to  meana  necessary  to 
keep  him  safe  and  secure  after  such  appre- 
hension, until  lawfully  discharged;  and  he 
has  right  to  take  such  steps  and  adopt 
measures,  such  as  taking  picture  of  the 
person  arrested,  weighing  and  measuring 
him,  if,  in  hia  discretion,  such  measures  may 
appear  to  be  necessary  to  identlflcation  and 
recapture  ot  person  In  his  custody  if  he 
escapes.  Unless  this  discretion  ia  abused. 
through  malice,  wantonness,  or  reckless 
disregard  for  and  aelflah  Indifference  to 
common  dictates  ot  humaDlty.  officer  Is  not 
liable. — State  ex  rel  Bruns  v.  Clausmeler. 
IE4  Ind.  S»3,  7T  Am.  St.  Rep.  611,  60  U  R.  A. 
73.  S7  N.  E,  641.  See  Flreatone  T.  Rice.  71 
Mich,  S7T,  IE  Am.  St.  Rep.  !fl«,  18  N.  W. 
SSE:  Dlera  v.  Mallon.  46  Neb.  181,  60  Am. 
St.  Rep.  698,  «4  N.  W.  Tit. 

IT.     Peaee-afleer,    shaald    aot    arrest   aii« 


,  for 


■oved   c 


auspected.  where  offense  i 
In  law  to  felony, — Commonwealth  v.  Carey. 
«8  Maae.  (13  Cush.)  i4«,  tSl;  Quinn  v. 
Helael,   40  Mich.   676. 
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casa  olHcer  need  not  wklt  until  offense   Is 
actuall/    committed. — Qulon    v.     Kelsel,     40 
and  notea.  Uich.  STB. 

IS.     Tkmt.  OF  other  lB<l«tleB  of  breeck  IB.     UnUwfBl  ■rr«t--CaB elate  ta  nnlaw-. 

of  peace,  will  not  Justify  oRIcer  In  making-  f*l  reetrelat  upon  man's  person,  or  control 
arrest,  unless  facta  are  such  as  would  war-  over  freedom  of  bis  movementa  by  force  or 
rant  ofllcer  In  believing  an  arrest  necessary  threatB;  and  every  such  restraint  and  can- 
to prevent  Immediate  execution  thereof,  or  llnement  Is  unlawful,  where  not  autborlied 
where  threat  la  made  with  some  oYert  act  by  law. — Petit  t.  Colmery,  4  Penn.  (Del.) 
In    attempted    execution    thereof.      In    such        16$,  fi»  AtL  S44. 

§830.  HOW  AN  ABREST  IS  HADE,  AMD  WHAT  KESTBAINT  AL- 
LOWED, An  arreat  is  made  by  an  actual  restraint  of  the  person  of  the  de- 
fendant, or  by  his  aubmission  to  the  custody  of  an  officer.  The  defendant 
must  not  be  subjected  to  any  more  restraint  than  is  necessary  for  his  arrest 

and  detention. 

History:     Enacted  February  14,  1872. 

1,     ReamiBt  that  asay  he  aaed— Baearlac  A>  to  haw  am 

prlBoacTB  may   be  pursued   by  an   arresting  i|  811,  Hi,  StS  a 

Officer    or   a    private   person,    who   may    use  ^e  te  rtcht  of  oMeer   to  break   doors  or 

such   force   as  may  be  necessary  to  accom-  ^„d<,w.  tor  parpo.e   of  llh..rall.s  hluelt 

pllsh   a  reapprehenslon.    usins  any   reason-  ,„„«   e»«ertaB   hoaae,    see,   post,    |  S4G,    and 

able   means   available.— People   ▼.   Latbrop,  „(,t. 
—  Cal.  App.  — ,  1S2  Pac.  TtS. 

Aa    ta    aae    af   aeeeeaary    feree    te    effect 

Aa    t»   arreat    hy   peaee-oBeer,    see,    post. 


§  836.  AXRESTS  B7  PEACE  OFnCEBS.  A  peace  officer  may  make  an 
arrest  in  obedience  to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person : 

1.  Tor  a  pabllo  offenM  committed  or  attempted  in  his  presence. 

2.  When  a  person  arrMted  has  committed  a  felony,  although  not  in  his 
presence. 

3.  When  a  felony  has  In  fact  been  committed,  and  he  has  reasonable  cause 
for  believing  the  person  arrested  to  have  eommitted  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the  commission  of  a  felouy 
by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe  that  he  has  committed 
a  felony. 

History;  Enacted  February  14,  1872,  founded  on  i  134  Criminal 
Practice  Act  1851,  Stats.  1851.  p.  226:  amended  by  Code  Commlaston, 
Act  Marcb  IS,  1901,  Stats,  and  Amdts.  1900-1,  p.  482,  act  beld  nncoD- 
stltutional,  see  history,  E  6,  aote. 

ARREST— BY    PEACE-OPFICEB—  8.  Same— Same— Under  statute. 

WITHOUT  WAKBANT.  g    8ame-Speeial   cfflcer-Not  authori«sd 

1.  Arrest  made  without  waiiant.  to  arrest  without  warrant 

2.  Same— Genersl  rule  as  to.  10.  Duty   of   police-officer,   in  general. 

3.  Arrest  made  npon  ofTeni  of  reward.  jj.  8ame— Where   felony   committed,    rea- 

4.  Authority    of    public    officers    deemed  sonabte  cause  for  arrest  preaamed. 

matter   of   notoriety.  12_  Instruction  aa  to  reasonable  cause  for 

B.  Arreat   for   felony   without  wariant —  arrest  held  not  prejudicial. 

Common-law  rule.  13_  officer,  when  justified  in  making  arrest 

G.  Same — Authority  of  constable.  without  wanaut. 

7.  Arrest  for  misdemeanor — Warrant  re-  14,  15.  Same — ^Peafe-olficer  may,  without  wai- 

euired — Eiception,  rant,  arrest. 
P.  a— 55                                                               803 
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AHBB9T  BY  PEACK  OPPICER— WITHO  UT  IV ARRANT. 

■acaclty  In    In) 


16.  Police-officer  of  cit?  ie  peace'Offlcer, 
IT.  Reward  for  making  aireBt. 

18.  Same — OlEeer  making  arrest  io  lioe  of 

hie  datf.  not  entitled  to  claim. 

19.  Shooting  person  upon  reaisting  arrest. 
A*    to    iutj    «t    «aicrr    makloa:    arrcat    la 

abFdlenee  In  warrant,  see,  post,  i  818  and 
note. 

Ab  to  honleld*  eamaUttcd  br  oMcer  ■■ 
■hnotlns  verasB  fleeinc  froH  arreat.  see, 
ante,   |  198,  note  par.  10, 

Aa  to  homlelJe  comMlttcd  wUle  realattnir 
arreat,  see,  ante,  |  63,  and  note  pars.  31-S4; 
t  19S  and  note;  and  also  note,  14  Am.  SL 
Rep.   120. 

Aa  to  hoBilelde  br  oneer  nnder  belief  that 
Vera«B  Dude'  bbmIcIob  baa  comBlltrd  m 
felony,   see,   ante,    1  19S   and   note    pars.    1, 

A*  to  laettaable  hoMlcldc  eoanltted  br 
OIBeer  arreatlBC  peraon  eharxed  with  feloar, 
or  peraona  fleetaK  frona  Jutlee  ar  realatlnc 
arreat,  see,  ante,  t  l»e  and  note. 

Aa  to  eMcer  saklac  arreat  without  an- 
tborltT   belac   a   Ireapaaaer,   see,    ante,    I  G>, 

A*  ta  veacc-onceF  >at  aathorlBed  ta  ar- 
reat deaerter  (ron  Ualted  Statca  aiBr.  aee, 
ante,  t  B3t,  note  par.  S. 

Aa  to  richt  af  r»rtj  lllecallr  arrealed  Is 
recala   Ubertr,   see,    ante,    [  19,    note   para. 


Aa  to  rtKht  af  ■ 
aaa  at  nlsht  wlthoat  warran 

ante,  I  198,  note  p&r.  t. 

1.     Arreat    aiade     wlthoat 

order  to  jusllty  oUlcers  In  ar 

to    bellBve    that    a    felony    h 


of  arreat,  see. 


a.     SoBie — General  mie. — 

f»ct  been  committed  by  i 
arrest  may  be  Justilled  by  a 
out  warrant,  whether  then 
If    Inni 


Bonable  ground 

and     private     Indlvldua 


te  Indl- 
H  excused  If  [elony 
ind  there  wae  rea- 

arrested  without 
)  illegal,  though  an 
omeer  would  be  Juatmed  1(  he  acted  upon 
information  from  another  which  he  had 
reason  to  rely  upon.— HoIIey  v.  Mix,  3  Wend. 
(N.  Y.)  J50,  SSJ,  20  Am.  Dec.  70S.  See 
Brooks  T.  Commonwealth,  81  Pa.  St  3G2, 
100  Am.  Dec.   84S. 

S.  Arreat  aiBdc  npon  «■«■  of  r«war< 
Is  asainet  sound  public  policy,  where  such 
arrest  «hould  be  made  within  line  of  per- 
formance of  duty. — Leea  v.  Colg-an.  120  Cal. 
183,  2«S.  40  I^  R.  A.  3GS.  G2  Pac.  G02  (McFar- 
land.  J.,  dissenting.  holdInK  that  offer  of  re- 
ward merely  stimulates  oRlcer   to  superior 


vig'l  lance  e 

Justice,  and  that  such  offer  Is  not  acaiiut 

public  policy). 

Bee  pars.  IT.  IS,  this  note. 

4.  Avthorlty  af  pablle  •>l«rr,  such  aa 
•herlff  or  constable,  acting  in  his  own  dia- 
Irlct.  to  make  arrests  of  persons  who  have 
committed  crimes  is  to  be  deemed  matter 
of  notoriety.— People  v.  Pool,  2?  CaL  (7S, 
GTS,  GTg, 

0.  Arreat  far  felaay  wlthent  warraal — 
CommaH'-law  rale. — By  common  law.  an 
otncer  may  arrest  for  felony,  without  war- 
rant, upon  reasonable  ground  of  suspicion. 
—Palmer  v.  Maine  Cent.  B,  Co.,  92  Me.  S99, 
89  Am.  St.  Rep.  Gil,  44  L,.  R.  A.  GT3.  42  AtL 
800.  See  lad.  Doering  V.  State.  49  Ind.  ES, 
19  Am.  Rep.  669.  Me.  Burke  v.  Bell.  28  Ma. 
JIT.  Haaa.  Rohan  v.  Sawln.  G9  Maas. 
(G  Cuah.)  211;  Commonwealth  r.  Cary.  66 
UaSB.  (12  Cuah.)  246.  II.  Y.  Holley  v.  Mix. 
t  Wend.  3G0.  20  Am.  Dec.  702.  R.  I.  Wills 
T.  Jordan,  20  R.  I.  030,  41  Atl.  213.  Teaa. 
Eanea  v.  State,  S  Humph.  63.  44  Am.  Dec. 
289.  I^ed.  KurtI  T.  Momtt.  IIG  U.  S.  437.  29 
D.  ed.  4GS,  6  Sup.  Ct.  Rep.  148.  Ens.  Davis 
V.  Russell,  6  Bins.  3G4,  IG  Eng.  C.  U  1G4,  30 
Rev.  Bep.  G4G. 

9,  Saoac— Aathsrity  af  eaaa table. — A  con- 
stable Is  empowered,  under  the  aulhority 
of  this  section,  to  make  an  arrest  upon  a 
charge  of  grand  larceny  without  a  warrant. 
— Qomei  V.  Scanlan,  1G(  Cal.  Gil,  102  Pac. 


rreat 

for 

■a  —  Warraal 

d.  u 

•eptio 

a.- A  oonsta 

le  la  a  peace 

and 

o    public    off 

nses    ol    the 

of  mledem 

no  authority 

esis  unless  armed 

with  a  war- 

cept  In  those 

cases  where 

s  committed   In  his  prpsence. — 

rlor    Court. 

16    Cal.    App. 

T   Pac 

603. 

.San 

e  — Under   at 

without    wa 

rant    can    be 

n   tho 

Be  ca 

es  only  in  w 

hlch   the  of- 

fense  Is  committed  in  the  presence  of  the 
otncer.- Dorris  y.  McKamy,  40  Cal.  App.  367, 
IBD  Pac.  64G. 

t.  Sane — Special  aMeer— ?lot  anthartard 
te  arrest  wlthoat  warraat,  but  under  the 
authority  of  the  above  and  the  following 
section,  could  legally  arrest  for  breach  of 
the  peace  committed  In  hia  immediate  pres- 
ence, either  In  an  official  or  as  a  private 
person, — People  v.  Oilman,  —  Cal.  App.  — , 
190  Pac.  206. 

10.  Daty  af  poltee-allleer  to  make  arrest 
under  any  of  conditions  enumerated  In  stat- 
ute—L«ea  V.  Colgan.  120  Cal.  263,  300,  40 
L.  R.  A,  3G6.  £2  Pac.  602. 


11.     Sai 


arrest.— Lees    v.    Colgan,    120    Cal.    2E2,    209, 
40  L.  R.  A.  3GG,  G2  Pac.  EOt. 

IS,     Inatrnetloa  an  to  reaaaaable  eaaac  for 
believing   that  felony  bad  been  committed 
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ARREST  BY  PniVATB  PERSON. 


r»  held  not  prejudicial.— 8eo  KllvtnBtoa.  10*  Cat  Si  19  41 
PeoplB  Y.  WUaon,  117  Cal.  688.  694,  49  Pao.  73,  37  Pao.  799.  See  BurnH 
lOSl.  N.  Y.  4SJ. 

la.  OBerr  ■■  Jutiaed  ■■  naklHc  mnmat 
wllhoat  wnrraBt  upon  reoBanable  grounds 
or  suaplcion,  although  It  turna  out  [hat  no 
felony  haa  tn  tact  been  commuted.^- Palmer 
V.  Mains  Cent.  R.  Co..  »2  Me.  399,  69  Am. 
St.  Rep.  613,  44  L.  R.  A.  673,  42  All.  300, 
See  iDd.  Pow  V.  Beckner.  3  Ind.  47G.  »■■■. 
Commonwealth  t.  RuBgles,  SS  Mass.  (6 
Allen)  588;  Commonwealth  v.  McLaughlin, 
66  Masa.  (13  Cuah.)  615;  Krulevltz  v.  East- 
em  R.  Co.,  143  Maaa.  228.  3  N.  E.  613.  Mich. 
Rosa  V.  Leggett,  61  Mich.  443.  1  Am.  St. 
Rep.  60S,  28  N.  W.  69fi;  People  T.  McLean, 
eg  Mich.  480,  36  N,  W.  331.  N.  J.  Webb  V. 
State,  61  N.  J.  L.  (22  Vr.)  189,  17  Atl.  113. 
Oblo.  State  v.  Lewis,  60  Ohio  St.  179,  19 
I^  R.  A.  449.  33  K.  E.  406. 

14.  Same  —  PcBcc-BBeeF  mar.  nlthsnt 
narrant,  amat  person  (or  felony  which  he 

I   committed,    though 


!«,      PaHcp-aBeer  of  tUtr  tm  »ea«F-afllrpT 

— Lees     T.     Colgan.     120    Cal.     262,     268.     41 
L.   R.  A.  366,  62  Pac.   603. 


reward  offered  by  state  tor  arrest  o(  such 
Lees  V.  Colgan.  120  Cal.  JS2,  266. 
366.  63  Pac.  60i. 
As  to  arreat  ntsii  aHer  of  reward,  see  par. 

8,  this  note. 


40  L.  R.  , 


at  Ua  daty  iB  n 

for   such    arresi 
2G2,   266,   40  I 
Coan.    Matter 


I   line 


-Lees   1 


rard  offer 


his  pre 


B  faloii 


has  1 


I.  and  officer  haa  i 
able  cause  for  believing  person  arrested  to 
have  committed  It.— People  v.  Pool,  27  CaL 
CT2,  678.  678. 

IS.  Peace-nfflcer  haa  right.  Tlthout  war- 
rant, to  arrest  any  person  In  night,  when  h« 
has  reaaonable  ground  to  believe  that  such 
person     has    committed    felony. — People     T. 


Colgan, 

62  Pac.  602.  See 
of  Russell,  61  Conn.  671,  60 
Mo.  Kick  y.  Merry.  23  Mo.  72. 
668;  Thornton  v.  Missouri  Pac. 
R.  Co.,  42  Mo.  App.  68.  Pa.  Smith  v.  Whll- 
dln,  10  Pa.  St.  30,  49  Am.  Dec.  6T3.  Teao. 
Stamper  v.  Temple,  26  Tenn.  (B  Humph. > 
118.  44  Am.  Dec.  296. 


1*.  ShootlDK  •(  verai 
arreat  may  be  unnecessi 
neKllKent.  and  yet  not  n 
official. — Towie  v.  Matheu 
62  Pac   1064. 


BPOB    rralatlBK 

r.  wrongful,  and 
llcloua  or  extra- 
130  Cal.  674,  677, 


§837.     ABBE8TS  BY  PRIVATE  PEKSONS.    A  private  person  may  arrest 
another : 

1.  For  a  public  offense  committed  or  attempted  in  his  presence. 

2.  "When  the  person  arrested  has  committed  a  felony,  although  not  in  his 
presence. 

3.  When  a  felony  has  been  in  fact  committed,  and  he  has  reasonable  cause 
for  believing  the  person  arrested  to  have  committed  it. 

HIatory:     Enacted  February  14,  1872. 

ARREST  BY  PRIVATE   PERSON.  a.   tc 

1,  Arrest  by  emplojea  of  railroad  company      "■"■»' 


— When  illegal. 

2.  Instruction — As  to  right  of  citizen  to  aid 

in  capture  and  arrest  of  person,  held 

3.  Same — Not  misleading,  when. 

4.  Person    justified    in    resisting    unlawful 

6,  6.  Private   person,  arrest  by — Felony   coni- 
mitteil  in  his  presence. 

7.  Same — Arrest   for   misdemeanor  on  Bua- 

picion  not  permitted. 

8.  Private  person,  arrest  by,  without  war- 

rant—Probable  cause. 

9.  Purauit   immediately   after  escape   same 

as  fresh  pursuit. 

10.  Presumption  of  law — That  public  officer 

performed  duty. 

11.  Same — Tliat  officei  bad  proper  warrant. 


Aa  to  dnir  «(  vrlrate  peraaa  to  take  rn- 
■•B  arreated  betare  naKiatralc,  at  deliver 
hiM     to    peaee-eacCT,    without    deUy,    Bee, 

Aa  to  JaaliaaUe  homletde  eomultlcd  by 
yrlvale  pcrma  !■  atteuvllos  by  lawlal 
aaeana   to   arreat  a   tteraoa   for   (eloay,   etc.. 

see.  ante,   t  19T  and  note. 


see.  ante,    I  834. 

1.     Arreat  hy  rmplsyee  of  rallraad   con- 

Vany— Wbn   Illegal  ^Employee  of  railroad 

company  has  no  right  (o  arrest  person  who 
asks  assistance  on  one  occasion,  there  belnr 
nothing:  to  show,  or  tending  to  ahow.  that 
Buch  person  committed,  or  attempted  to 
comml  t,     public     offense    ol     vagrancy     la 
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prefenca  of  person  «o  ArriatlnK  <ilm-  RlKlit 
ot  such  employee  la  limited  to  removlnK 
■uch  person  from  c&r  and  to  protect  paa- 
■ensers  from  annoyanca  by  him.  ubIqs  do 
unnacesiary  force  to  that  end. — People  v. 
Denby.   lOS  CkL  64,  tS,   40  Pac.   lOSl. 

a.  lutraetlcB— OIVCB  npoa  trial  wt  per- 
aam  eharced  with  eriae  o(  aaaault  With 
intent  to  commit  murder,  using:  words,  "It 
izpected   of   cltliena.    that 


they 


■id  l] 


Bst  of  a 


wlio  has  committed  any  felony,"  correctly 
■tatea  law,  and  does  not  assume  existence 
of  any  facts  of  which  there  was  no  proof. 
—People  V.  Ralen,  tt  Cal.  «1,   iH. 

a.  Sbhc — Hat  mlBleadlaat  wkea  the  ele- 
ment of  purpose  or  intention  Is  Implied  in 
the  lansuag-e  used  by  the  court  In  telllngr 
the  Jury  that,  under  the  provisions  of  the 
above  section,  permittlnK  «  private  cltlien 
to  arrest  for  a  public  offense  committed  In 
his  presence.  It  la  not  Intsnded  that  the 
private  citizen  has  the  rlKht  to  shed  blood. 
—People  T.  LAthrop,  —  Cal.  App.  — >  111 
Pac.  712. 

4.  PenwB  Jaatiaad  ■■  rcatatlMC  BBlawfal 
arrest. — People  v.  Denby,  101  CaL  54,  GT.  SS, 
(O  Pac.  lOBl. 

0.  Private  pcraoa  aar  arreat  mathe*  for 
public  offense  committed  or  attempted  In 
his  presence, — Davis  v.  Paclfle  T.  it  T.  Co„ 
IST  Cal.   Ill,    S3i,    tT   Fac.   TG4.   G»   Id.   <98. 

&  9b— e — Fclaar  naualtted  In  kla  vrea. 
«ec. — Private  person  may  arrest  one  who 
has  committed  felony,  without  warrant,  and 
without    InformlnK    bim    o(    causa    thereof. 


provided  such  arrest  be  made  when  offenaa 
Is  committed  or  In  pursuit  Immediately 
alter  commission  of  felony. — People  v.  Pool, 
>7  CaL  ni.  ITt,  tT). 

T.  aa»e-  Arreat  t*r  atlsaeaseaT  oa 
■■aylelaB  aet  permitted. — Private  Individual 
may  not  arrest  for  misdemeanor  on  sus- 
picion, no  matter  bow  well  groundeil. — 
Palmer  v.  Maine  Cent.  R.  Co.,  St  He.  19», 
■1  Am.  St.  Rep.  EIS,  44  U  R  A.  ST),  4>  AtL 
800. 

8.  Private  penaa  mar.  at  kto  pmll,  with, 
ant  warraat,  on  protHtble  cause  or  suspicion, 
make  arrest.  In  such  case  nothing  short  ot 
proving  felony  will  Justify  arrest. — Brooks 
V.  Commonwealth,  CI  Pa.  8L  IGI,  ISO  Am. 
Dec.   GtG. 

a.  Pniaalt  iMHedlately  after  eaeape,  or 
Immadiataly  after  commlsHlon  of  offense.  Is 
same  as  fresh  pursuit.  *o  frequently  used 
In  common-law  phrases  In  criminal  cases. 
—People  v.  Pool,  IT  Cal.  GTZ,   GTS.   GTS. 

la.  Preaaaaptlaa  at  laiv^-^l^at  pahlla 
»mceT  pepforaed  his  daty,  and  that  otflcer 
either  had  warrant  or  that  criminal  offensa 
was  committed  In  his  presence. — Davis  v. 
Paclflc  T.  &  T.  Co.,  ItT  CaL  IIS,  121,  GT 
Pac.    T6t,   69    Id.    C9t. 

II.  SaBM— That  •■«<*  had  prapcr  wav- 
raat,  where  complaint  allesed  that  defend- 
ant was  charged  with  criminal  offense,  and. 
being  so  charged.  Is  arrested  by  poUce- 
o nicer,  nothing  being  averred  to  contrary. 
—Davis  V.  Paclflc  T.  &  T.  Co,  ItT  CaL  tli. 
122,   GT   Pac   T8t.    G9   Id.    698. 


S838.  MAQISTBATES  HAY  ORDER  ABBEST.  A  magistrate  ma?  orally 
order  a  peace  oflBcer  or  private  person  to  arrest  any  one  committing  or  at- 
tempting to  commit  a  public  offense  in  the  presence  of  such  magistrate. 


§839.    PERSONS   HAKINQ   ARREST   HAT   SUMMON   ASSISTANCE. 

Any  person  making  an  arrest  may  orally  summon  as  many  persons  as  he 
deems  necessary  to  aid  him  therein. 


1.  Posse  comitatnfl. 
2, 3.  Same — Kight   to    summon   bjstanders  in 
general — Necessity  of. 

4.  Same — SberifF  present,  in  contemplation 

of  law. 

5.  Common-law  rule  as  to  posse  eomitatna. 
6-  8.  Same — Officers    not    autboriied    to    com- 
mand   others    to    do    nnlawful    act — 
Officers   and    strangers    as    trespassers 
— Hule  compared. 

S.  Killing    of    person    serving   on   shcriS's 
posse — Conspiracy. 


As  t*  hystaadeF  ssaklag  arrest  aat  eriH- 
laally  rmtoaslble,  thoagh  oBeer  he  trcB> 
passer,  see.  ante,   I  IGO,  nota  par.   a. 

As   ta  UaUtlty   af   depatlcs,   attaraeya.   or 

aader  warraat,  see  notes  G4  Am.   Dec  1ST: 
61   Am.  Dec.   1G4,   IBG. 


As   t 


■at  la  maklag  a 


■eglecUai 


,   I  IGO 


unty.  If  necessary,  after  rest  at - 
cutlon  of  process.  Every  man 
aid  and  assist,  upon  order  or 
I   preserving  peace   and  appro- 
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VHBN  ARREST  MAY  BB  WITHOUT  WARRANT. 


SB. 

Aa  (■  iBtr  »t  eltlaca  t*  Jala  paaa«  c*^!- 
tatam  upon  belns  Bummoned  by  offlcar,  •«>, 
ante.  I  ISO,  note  par.  1. 

As  it  caeavlac  eaarlrt  kltllac  aieKkar 
•f  voM*,   tee,  ante,   |  (»,  note  par.   4. 

a.  Saaif — RiBht  ta  aaauaaa  kTalaadere. 
< — omcer  may  aummon  to  hla  aaalatancB  any 
bystander,    or    any    number    of    byatandera. 


with 


render  him  all  r 
ance.— Martin  v.  State,  19  Ala.  IIG,  18  Am. 
St.  Rep.  91,  1  So.  tS.  See  Ala.  Coleman  t. 
State,  SS  Ala.  »».  Ark.  Hltchell  *.  State, 
It  Ark.  to,  64  Am.  Dec.  153.  lad.  State  T. 
Denlaton.  I  Blackf.  ITT.  Vt.  McMahan  t. 
Green.  14  Vt.  fi9.  «•  Am.  Dec.   US. 

I.  RiKht  and  power  ot  oncer  to  snmmoD 
citizen  to  aid  In  execution  o(  proceaa  to 
him  directed  are  bl^hly  necetaary,  eTen  in- 
dispenaable,  to  well- being  of  society. — 
Reed  T.  Rice.  It  Ky.  (a  J.  J.  llarah)  44.  19 
Am.  Dec.  111. 

4.  8aa»e"  Sfcerig  la  preaeat.  la  eBatcH- 
plallaa  at  law,  by  his  authority,  and  every 
person  who  aids  him  In  purauance  ot  hla 
aummona  acta  under  aame  protection  and 
same  reaponslblUly  aa  It  sheriff  stood  In 
hlB  view.— Coylea  v.  Hurtln.  10  John.  (N.  T.) 
8S. 

B.  CsaiHaB-Iaw  rale  as  to  posse  coml- 
taloB. — Sheriff  la  servitor  ot  peace  ot  hla 
county  or  bailiwick.  He  la  bound,  ex  olTlcIo, 
to  puraue  and  take  all  traitors,  murderers, 
felons,  and  other  mlsdoers,  and  commit 
them  to  Jail  tor  sate  custody.  For  thia 
purpose  he  may  command  the  poase  comE- 
tatUB.  or  power  of  county,  and  this  Hum- 
mons  every  one  over  the  age  ot  fltteen 
years  la  bound  to  obey,  under  penally  ot 
line  and  Imprisonment. — South  v.  State.  G9 
U.  S.    (IS  How.)    19S,    It  U   ed.    43S. 

€.  Saae  —  OBeer  kas  as  power  ta  coh- 
auad  atkers  to  da  aalawfai  aet|  they  are 
not  tiound  to  obey,  either  by  common  law 
or  by  statute:  and  if  they  do  obey.  It  Is  at 
their  peril.     They  are  bound  to  obey  when 


Am.  Dec. 
151. 

See  note  G4  Am.  Dec.  ISS-tTl. 

T.  When  orlgrlnal  act  ot  oRcer  Is  unlaw- 
ful, any  atranger  who  alda  him  will  be 
trespaaaer,  though  he  act  by  offlcer'a  com- 
mand.— Elder  v.  Uorrlson,  10  Wend.  (N.  Y.) 
128,  tS  Am.  Dec.  5tS, 

8.  Campare  tollowing  caaea,  holding,  ID 
elTect.  that,  althougb  officer  actlnK  Ulesally 
may  be  trespa.Bser.  persons  ssslatlnK  him 
at  hla  request  or  command,  and  who  rely 
upon  his  official  character  and  call,  are 
protected  by  law  against  statutea  tor  trts- 
pass  and  false  Imprisonment.  It  In  their 
acts  they  conflne  themselves  to  order  and 
direction  ot  officer. — Firestone  T.  Rice.  71 
Hich.  STT,  It  Am.  St>  Rep.  ISO,  18  N.  W. 
(85.  See  Reed  v.  Rice.  16  Ky.  bS  J.  J. 
Uarah.)  44,  19  Am.  Dec.  ISi;  McHahan  v. 
Qreen,   14  Vt.   09.   80   Am.   Dec.    tS5. 


-Wher 


had 


ed.  with  Intention  ot  searching 
tor  defendants  and  arresting  them,  and 
was  killed  while  making  such  search  by 
defendants,  who  lay  In  ambush,  and  where, 
at  time  of  killing,  neither  deceased  nor 
officer  whom  he  accompanied  knew  of  de- 
fendants' presence,  nor  had  commuted  any 
overt  act  toward  arresting  them,  and  where 
defendants  lay  In  ambush,  not  for  any  law- 
ful purpose,  but  In  pursuance  ot  conspiracy 
which  they  had  made  to  commit  larceny. 
burglary,  and  robbery,  and  particularly  to 
rob  tai-collector  of  Mendocino  County,  and 
to  resist  by  force  any  who  might  attempt 
to  Interfere  with  them  or  to  capture  them: 
held.  If.  while  defendants  were  thus  armed 
and  lying  In  ambush  for  eveculing  auch 
common  design,  one  conspirator  commits 
murder.  It  la  murder  committed  In  further- 
ance of  common  design,  not  only  by  him 
who  commits  crime  with  hia  own  handa, 
but  by  all  who  enter  with  or  take  part  In 
execution  ot  purpose  for  which  they  con- 
federated together.— People  v.  Brown,  69 
Cal.  345.  3E0-S53.  Sea  Brennun  V.  Feopls. 
It  III.  Gil.  EIS. 

§  840.  ABBE8TS,  WHEN  HAY  BE  HADE.  WITHOUT  WABBAHT, 
WHEN.  If  the  offense  charged  is  a  felony,  the  arrest  may  be  made  on  any 
day,  and  at  any  time  of  the  day  or  night.  If  it  is  a  misdemeanor,  the  arrest 
can  not  be  made  at  night,  unless  upon  the  direction  of  the  magistrate,  indorsed 
upon  the  warrant,  except  when  the  offense  is  committed  in  the  presence  of  the 
arresting  officer. 

Hlitory:  Enacted  February  14.  1S72,  founded  on  3  12T  Criminal 
Practice  Act  I86I.  State.  1S61.  p.  226;  amended  by  Code  CommlsBlon, 
Act  March  IS,  1901,  State,  and  AmdtB.  1900-1,  p.  4S2,  act  held  uncon- 
Btltutlonal.  Bee  taietory,  g  S,  ante:  amendment  re-enacted  March  21, 
1905,  StaU.  and  AmdU.  1906,  p.  693. 
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ABREST  WITHOUT  WAEBANT. 
I.  A.   constable   is  a   peace-ofSeer — Authority. 
t.  Same — Presumption. 
3.  Series   of   acta   extending   over   period   of 
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.  of  the   degree 
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to     make 
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rt,    28   C«L   App. 
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,    IIT    Pac 

F*r  tonaer  Callfarala  fe»  BF«a  tJ 
]eet  sf  arreat  wltkaat  waraaBt,  lea  1 

Cal.  Dig.  p.  7«B. 

3.     Saai*.  —  PnaBHptloB    that   tha 
was     made     legally,      where     the 
charged   Is   a   misdemeanor. — In   re 
—  Cal.  App.  — ,  18S  Pac.  170. 


■   mt   acta   «t#BdlB| 


Uy  c 


istllu 


offense   be- 

letltior 


vagrancy,  being  capable  of  observation  and 
actual  knowledge  by  peace-officer,  will  Jus- 
tify him.  when  series  of  acts  Is  complete. 
In  making  arrest  without  warrant  as  fully 
SB  in  case  of  any  other  misdemeanor  com- 
mitted or  attempted  In  his  presence.^ 
People  T.  Craig.  1S2  Cal.  13,  SI  Pac  837. 


§  841,  ASSE8T,  HOW  MADE.  The  person  making  the  arrest  must  inform 
the  person  to  be  arrested  of  the  intention  to  arrest  him,  of  the  cause  of  the 
arrest,  and  the  authority  to  make  it,  except  when  the  person  to  be  arrested 
is  actually  engaged  in  the  commission  of  or  an  attempt  to  commit  an  offense, 
or  is  pursued  immediately  after  its  commission,  or  after  an  escape. 
History:     EnacUd  February  14,  1872. 


1.  I 


ABBEST— ESCAPE— PURSUIT, 
of. 


2.  Immediate  pursuit  same  as  fresh  pursuit. 

3.  "Immediate" — Is  word  of  relation. 

4.  Same — Interval  wbieb  may  elapse  between 

one  event  and  another. 

5.  Notice  of  official  character  of  person  mak- 

6.  Same— Use  of  words:  "Ton  at«  my  pris- 

oner, surrender." 

Aa  to  4atr  of  aOleer  la  clve  BetlfleatisB 
•f  aaihorllr,  see  note  Gl  Am.  Dec.  lEB.  lES. 

1.  EacBpe  IB  not  nadentfHid  In  (echaleal 
■caae  of  escape  from  custody,  but  rather  In 
aense  of  flight  from  scene  of  crime  to  avoid 
being  arrested  and  brought  to  Justice. — 
People   V.   Pool,    £7   Cal,   572,   £73,   G7S. 

Z.  Imaivdlatv  vnranlt  Is  substantially  the 
aame  as  fresh  pursuit.- People  v.  Pool.  27 
Cal.   572,    E73.   G79. 

3.  "IMUOCdlate"— la  irord  of  rclatloa,  and 
as  measure  of  time  Is  Itself  governed  In 
degree  by  events  and  circumstances  to 
which  it  stands  In  qualifying  connection. — 
People    V.    Pool,    !7   Cat.    67S,    B7S,    57B. 

4.  Same  —  laterval  whieb  Bay  elapse 
befwecB  oBe  «veBt  and  aastkcr  may  In  par- 
ticular Instance  be  sufficient  to  destroy 
either  relation  as  Immediate  In  time,  while 


Cal.  G7Z,  ETI,  579. 


I  oaetat   eharaeter  »t  ■ 


after 


ards.- 


-People 


ty  Is  apprehended  In 
e  or  on  fresh  pursuit 
'.  Pool,  27  Cal.  672.  B73. 


laaae — Vae    at    wtta,    "YoB    Bie    asy 

er,  ■BFTEiiiirr.'' — On  trial  for  murder 
cer,  committed  by  person  who  had  on 
ig  before  committed  crime  of  robbery 
ge-coach,  and  who  had  taken  refuge 
ise  for  night,  defendant  claiming  that 
it  time  deceased  attempted  to  arrest  him 
ind  his  companions  deceased  failed  to  In- 
orm  them.  In  terms,  of  his  ofDclal  character 
ir  cause  of  attempted  arrest,  and  therefore 
lomlclde    was   justlflable:    held,    that    under 


In  hoi 


suit,  and  that  sufflcl 
of  character  and  author 
of  words,  upon  opening  of  door,  "Tou  are 
my  prisoners,  surrender,"  at  same  time 
pointing  toward  defendant  and  his  com- 
panions gun  which  he  held  In  his  hands, 
while  they,  on  their  part.  Instead  of  sur- 
rendering, drew  their  pistols  and  killed  the 
deceased.- People  v.  Pool,  27  Cal.  67!,  673, 
67  B. 


§842.  WABBAHT  UUST  BE  SHOWN,  WHEN.  If  the  person  making 
the  arrest  is  acting  under  the  authority  of  a  warrant,  he  must  show  the  war- 
rant, if  required. 


.  Dec.    169,    160. 
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Tit.iii,  «b.  V.I  Force — brbakibtg  doors  and  wixdows.  t|S43, 844 

§  843.  WHAT  FORCE  MAT  BE  USED.  When  the  arrest  is  being  made 
by  an  officer  under  the  authority  of  a  warrant,  after  information  of  the  inten- 
tion to  make  the  arrest,  if  the  person  to  be  arrested  either  flees  or  forcibly 
resists,  the  officer  may  use  all  necessary  means  to  effect  the  arrest. 


POKCE  IN  MAKING  ARREST. 

1.  OSicer   may   not   lesort  ta  violeiiee,   when. 

2.  Same — Force   in   making  arreat — Escaping 

3.  PeraoD  arresting  must  do  BO  peaceably,  if 

no  resistance  bs  offered. 

4.  Parties  resisting  sneet  act  at  theii  peril. 

Aa  t*  torelblc.  *>tiT  Into  honn  to  rlTa«t 
■rmt,  and  whra  oBecr  nar  aukc.  see  not* 
61   Am.  Dec.    1S1-1S4. 

A>  t*  hanlcMe  eoHaaltted  br  rablle 
•aicFF  m  aiaklBK  mrrtrnt,  (Tim  lutlBablc, 
■•e,   anta,    1 196   and   note. 


Interference  on  the  part  ol  others. — Petit 
T.  Colmery,  4  Pen.   (Del.)   !K8.  66  Atl.  H*. 

EaeailBK  prUoBrra  may  be  pursued  by  the 
arrestlns  officer  or  by  a  private  citlien.  and 

accompllBh  a  reapprebenslon. — People  v. 
I^athrop,  —  Cal.  App.  — .  ISi  Pac.  T2Z. 

S.  PetaoB  bavlBK  avlboiltr  to  Bireat 
■Bolhcr  HDat  do  ■«  pcaeeafelr.  and  with  as 
little   violence   as  case   will   admit   ol.     He 

It  resisted,  tie  may  use  lorce  sufllclent  to 
effect  his  purpose-^Petlt  v.  Colmery,  4  Pen. 
(Del.)    3ES,   S5  ALL   144. 

4.     PartlH  nslattne  arreat  d*  mo  at  tbelr 

■eril,  and  all  who  come  to  their  assistance 

I,     Oflleer  Bar  aot  reaorl  to  aar  Tlolenec      under  such  circumstances  must  take  conse- 

in  making  arrest,  if  there  be  no  resistance        quences    of    their    unlawful    Interference. — 

on   part   of   person   to   be   apprehended,   or       Commonwealth  v.  Field.  IS  Mass.  321. 

§844.  DOORS  AlTD  WINDOWS  MAT  BE  BROKEN,  WHEN.  To  make 
an  arrest,  a  private  person,  if  the  offense  be  a  felony,  and  in  all  cases  a 
peace  officer,  may  break  open  the  door  or  window  of  th«  house  in  which  the 
person  to  be  arrested  is,  or  in  which  they  have  reasonable  grounds  for 
believing  him  to  be,  after  having  demanded  admittance  and  explained  the 
purpose  for  which  admittance  is  desired. 

History:  Enacted  February  14.  1872.  founded  on  SI  132,  13S  Crim- 
inal Practice  Act  18E1.  SUts.  1851.  p.  226;  amended  March  30,  1874, 
Code  AmdtB.  1873-4.  p.  435. 


ARREST— RIGHT  TO  BREAK  DOORS 

AND  WINDOWS. 
1.  Admission   must   Brst   be    demanded    bj 


4.  S 


t  first  demand  admit- 


5.  Same — To   re-enter  premises  or  to   get  unf» 

out  of  premises  during  making  arrest.  amo 

6.  Mere   suspicion    will    not   justify   officer  *"'' 

in   effecting   forcible   entrance.  5'"^ 

7.  Baids  and  arrests  by  ofBcen. 


As  to  break  Ibi 


lors  to  eCcet  a 


«1    Am.   Dec.    16«.    1ST. 

Aa  to  rlKkt  ■(  omecr  to  break  oater  ar 
laaer  door  or  wladow  ot  boaae  to  neoBto 
aeatcb-narraat,  see,  post,  1 1E31  and  nots. 

1.  AdiBlaalDB  MBBt  flrat  be  desaBded  be- 
fore oRIcer  will  be  Justified  In  breaking  Into 
house  to  effect  arrest  of  person  therein, 
•salnst   whom   warrant  Is   Issued. — McLen- 


non  T.  Richardson,  II  Mass.  (K  Oray)  T4, 
TI  Am.  Dec.  3SS.  See  Haggerty  v.  WUber, 
1«  John.  <N.  T.)  tR6.  287.  B  Am.  Dec.  3SI; 
Hubbard  v.  Hace,  17  John  (N.  Y.)  127. 

See  par.  4.  this  note. 

3.     Anthprttr    of    oSecr     to     break     opeB 

doors,    etc Aa    to    wliea    aBlerr    baa    rlkbt 

wUhDnt  wnrraBt. — Constable  has  right,  by 
virtue  of  hla  office,  and  without  any  war- 
unfastened,  and  In  which  there  [b  noise 
amounllnK  to  breach  of  peace,  and  to  arrest 
person  engaged  In  affray  or  In  commit- 
assault  m  hla  presence,  and  hold  hlra 
by  suitable  means  for  reasonable  time  to 
prevent  any  further  assault. — Common- 
wealth V.  Tobin,  IDS  Mass.  ilE,  11  Am.  Rep. 
IT&.  8ee  IlL  Cahlll  v.  People.  Idt  111.  6S1. 
Kr.  Hawkins  v.  Commonweallh,  14  B.  Mon. 
I»E,  El  Am.  Dsc.  147.  Haaa.  Commonwealth 
T.  Hastings,  BO  Mass.  (9  Uet.)  IS9:  Com- 
monwealth V.  Reynolds,  ISO  Mass,  190.  21 
Am.  Rep.  G1D.  H.  Y.  Williams  T.  Spencer. 
t  John.  SE2:  Bell  v.  Clapp,  10  John.  2*1,  • 
Am.  Dec.  119. 

t.  Peace-officer  may  break  open  doors  or 
windows  of  house  In  which  party  bas  taken 
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TttMge.  It  neeeatarr  to  affect  arreit.  where 
adminslon  of  offlcer  hai  been  refuaed, — Kr. 
Ilawklna  t.  Comman wealth,  14  B.  Mon.  39E. 
«1  Am.  Dec.  147.  MaH.  Oyatead  v.  Shed.  II 
Haaa.  G2D,  T  Am.  Dec.  ITt;  Commonwealth 
V.  Irwin,  »t  Hsii.  (1  Allen)  GST;  Common- 
wealth T.  Rernolda,  110  Maas.  190.  SI  Am. 
Rep.  510.  N.  Y.  Bell  v.  Clapp,  ID  John.  IBI. 
e  ARi.  Dec.  SIS;  Allen  t.  Martin.   It  Wend. 

100.  as  Am.  Dee.  SS4.  R,  C.  State  T.  Moor- 
Ins,   IIG   N.   C.    T09,    10  8.    E.   112. 

4.  Bam^— OBeer  aiaiBt  %rmt  dcaiaad  e>- 
traaee  before  he  la  Juatilled  In  breaklnK 
open  door  In  making  arreat. — McLennon  t. 
Richardson,  81  Maaa.  <1E  Gray)  74,  77  Am. 
Dec.  IGI.  See  Hasrerty  t,  Wllbar,  I«  John. 
(N.  T.)  it*.  tIT,  »  Am.  Dec.  Ill;  Hubbard 
T.  Hace,  17  Jobn.   (S.  T.)   1S7. 

See  par.  1,  thla  note. 

B.  Same — T*  le-eatei  preKtsea  mr  ta  set 
•at  et  preBlaea  darlas  Haklac  at  arveat. — 
See  N,  IT.  Olorer  T.  Whittenhall,  6  Hill  6B7; 
HaffSerty  v.  Wllber,  11  Jobn.  IIS,  287.  I 
Am.  Dec.  Ill:  Allen  t.  Ifartin,  10  Wend.  300, 

101.  IS  Am.  Dec.  E64.  «.  C.  State  v.  Arm- 
Held,   1  Hawka  340,  11  Am.  Dec.  7S2.      Enc. 

§  846.  SAME.  Any  person  who  has  lawfully  entered  a  house  for  the  pur- 
pose of  makiog  an  arrest,  may  break  open  the  door  or  window  thereof  if 
detained  therein,  when  necessary  for  the  purpose  of  liberating  himself,  and 
au  officer  may  do  the  same,  when  necessary  for  the  purpose  of  liberating  a 
person  who,  acting  in  his  aid,  lawfully  entered  for  the  purpose  of  making  an 
arrest,  and  is  detained  therein. 

.   1133   Crimtnal 


Iiloyd  Y.-  Sandllanda,  ■  Taunt.  ISO,  t  Ens. 
C.  L.  lis,  19  Rev.  Rep.  SOT;  Pugh  t.  Orlf- 
flth,   I  Ad.  ft  EL   tJT,   14    Eng.  C.   I..   2SS. 

S.  Man  ■■■pleloa  will  aat  Jnntltr  eMrer 
or  private  peraon  In  effecting  forcible 
entrance  to  make  arreat. — Brooke  t.  Com- 
monwealth, 61  Pa.  Bt.  JSl.  100  Am.  Dec.  «4E. 

T.  Ralda  aad  arveata  br  aaeen.— While 
an  olBcer  may  be  JuatlOed.  or  at  leaat  ei- 
cuaed.  for  making  a  raid  and  arresting  the 
Inmates  of  a  reputed  bouae  of  prostitution, 
neTertheleBB  he  doea  so  at  hie  own  risk. 
Making  all  proper  allowancea  for  seal  of 
police,  or  other  ofncere.  In  dealing  with  per- 
aone  who  are  supposed  to  be  bad  membera 
of  society.  It  la  the  duty  of  all  courts  to 
prevent  good  or  bad  cltlsena  from  being 
unlawfuny  molested.  OrSclal  Illegality  la 
quite  as  reprehenalble  as  private  violations 
o(  law.  The  law  of  the  land  muat  be 
accepted  by  every  one  as  the  only  rule 
which  can  be  allowed  to  govern  the  Uber- 
tlea  of  cUliens,  whatever  may  be  their  III 
deaert. — Ferguaon  v.  Superior  Court,  !•  Cal. 
App.   set,  147  Pac.  SO). 


Aa  ta  tight  of  oMeer  ar  vrivati 
break  dears  ar  wladawa  at  hem 
FDse    ar    llberatlBg    ki— self    after    ssaklBg 
arrest  for  teloiir,  aee.  ante,   9  844  and  note. 

Aa   to   right   of  aOleev   ar   peraaa   Haklng 
arreat    t»    break   apea    door    ar    wladow    at 


pat-       an  te. 


r  ta  break  apea  ante 


pasa    at    llbcHtlag    peraea    aMtag    klai    la 
exeeatlaa      «t     scarck-warraBti     aee,     post, 
.     .  I  1S31  and   note. 

g  846.    WEAPONS  MAT  BE  TAKEN  FROM  PERSONS  ARRESTED.   Any 

person  making  an  arrest  may  take  from  the  person  arrested  all  offensive 
weapons  which  he  may  have  about  his  person,  and  must  deliver  them  to  the 
magistrate  before  whom  he  is  taken. 

History:     Bngcted  Febmu?  H,  1S72. 

WEAPONS    AND    PfiOPBETT    MAT    BE 
TAKEN  FBOM  PEBSON  ARRESTED. 

1.  Arreat  does  not  Alter  prnpertf  rights. 

2.  DanfrerouB    weapona — Bigbt    of    officer    to 

Uke. 

3.  Money  and  other  articles  ot  value — Bight 

of  officer  to  take. 

4.  Same — Property  held   nibject  to  order   of 


rraoi  whOBi  takea,  si 


I.     Arrest  does  aat  alter  prayerfy  rights 

In  property  taken  from  arrested  parson  tol- 
lowlng  arrest.  —  Bx  parte  Craig.  4  Waah. 
C.  C.  710,  S  Fed.  Caa.  710.  See  Haaa.  King 
V.  Ham,  81  Maaa,  (S  Allen)  III.  N.  Y. 
Houghton  V.  Bachman,  47  Barb.  ISI.  S.  C. 
Welch  V.  Oleaaon.  IS  8.  C.  147.  t  S.  S.  BS>. 
Utah.  Rickers  v.  SImcox,  1  Utah  tl.  Tt. 
Spalding  V.  Preaton.  11  Vt  9,  SO  Am.  Dec.  St. 
>•  Dangerama  weapaa  —  reraaa  aaaklag 
arrest  Bay  take  treai  peraaa  arreated  any 
dangerous  weapon  or  other  property  which 
may  be  useful  In  effecting  escape. — Ala.  Ex 
parte  Hum,  B2  Ala.  102,  25  Am.  Bt.  Rep.  2S, 
IS  I..  R.  A.  110.  ■  8o,  S16,     Oa.  Wooltotk  v. 
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Tit.  m,  «k.  T.]  DVTT  or  PBIVATB  PBBSOII  MARme  ABSBST.  H  MT..iW 

State,   SI   Oa.    ESI.   S  So.   IK.     lawa.  RelN  ax  rel.   Brnna  t.   Ctauanalar,  1G4  Ind.   EBt, 

anyder    V.    Lae,    44    Iowa   101,    14    Am.    Rep.  TT  Am.  St.  Rep.  Sll,  SO  Ij.  R.  A.  Tt,  ET  N.  B. 

T33:  Commercial  Exchange  Bank  t.  UcI<eod,  E41:  Cloaaon  v.  Morrlaon,  4T  N.  B.  4S1,   H 

ee  Iowa  its,  G4  Am.   Rep.  JE,  19  N.  W.  119,  Am.  Deo.  4E9. 


SZ  Id.   »11.     S,  H.  Cloaaon   T.   Morrison,    41 


Brntm^—'PrmrtTtT  keld  awblact  t*  •■4M 


N.  H.  482.  SI  Am.  Dec.  4G9.     Vt.  Spalding  V.  „  „„(.  —  Property  taken  from  prlaoner. 

Preaton.  11  Vt  9.  S»  Am.  Deo.  «.  auch    as    dangeroua    weapona,    or   anything 

S.  .  MaBcr    ■>«    athcr    artlelea    af    Talae  elae  that  oOlcer  may,  la  hla  diacratlon,  deem 

found  upon  prlaoner,  though  not  connected  neceaaary  to  hla  own  or  the  public  aaCety, 

with    crime    for    which    he    waa    arreated,  or  for  aafekeeplng  of  prlaoner  and  to  pre- 

wblch.  If  left  In  hla  poaaeflalon,  mlsht  pro-  vent  his  eacape,  Is  held  aubject  to  order  of 


T  Bid  In  hla  obtaining  toola,  court. — State   ex   rel.   Bruna   t.    Clau 

Implements,     or     weapona     with     which     to  1E4  Ind.  GS3,  TT  Am.  St.  Rep  Ell,  EO  Ia  R.  A. 

ellect  hla  escape,  may  tie  taken  from  prla-  Tl,   ET  N.  B.  E41.     See  Cloaaon  t.  Morrlaon, 

oner    by    oOlceT    arreatlng    him.— Holker    T.  4T    K.    H.    48i.    93    Am.    Dec.    4E9. 

HenneaBay,    141    Mo.    SZT,    64    Am.    St.    Rep.  Aa   to  reatoralloa   af   propertr  ta    ^eraoa 

EI4,  IS  Ia  R.  A.  lEE.  41  8.  W.  1090.     See  SUta  bom  whom  takes,  aee,  poat,  1 1E4D  and  note. 

g  847.    DUTY  or  A  PBIVATE  FEBSON  WHO  HAS  MADE  AN  ASREST. 

A  private  person  who  has  arrested  another  for  the  commission  of  a  public 
offense  must,  without  unnecessary  delay,  take  the  person  arrested  before  a 
magistrate,  or  deliver  him  to  a  peace  officer. 


S  848.    DUTY  OF  OFFICER  ABRESTINa  WITH  WABBANT.    An  officer 
making  an  arrest,  in  obedience  to  s  warrant,  must  proceed  with  the  person 
arrested  aa  commanded  by  the  warrant,  or  as  provided  by  law. 
Hlatory:     Enacted  February  14,  1872. 

DUTY  ON  AEBESTING  WITH  WABBANT       may  have  apeedy  examination.  If  ha  deatrea 
— DELAY.  It;   and   in   caae  of  arrest  without  warrant. 


1.  Ddaj— (MBeer'i  duty  to  take  prisoner  at  ^^^^ ,"  •<!"""?  P'""".  "«*  'or 

onie  before  maitUtratc.  to  take  arrested   party  befor. 

_    „              .,.,            ....            .      .  who  can  take  such  proof  as  may  be  offered. 

8.  Same-Deteotion  of  a  daj  by  private  per-  „,     „    elrcumstances    win    Justify    It.    hold 

Bon  held  ineifluaable.  suspected  party  for  further  examination.— 

Aa  la  tmt^  af  wammt  af  anreat,  see.  ante.  In  re  Henry,   19  How.  Fr.    (N.  T.)    18G. 

I  *!<■  X.     Same — DelcMtlaa  af  ■  day  ky  private 

1.     Dclar^OBcav     aiBat     take     prlaaaer  pcraaa    making    arrest    held    Inexcusable.— 

wlthant     «BBeeHaary     «elay     before     mag-  Cary  v.  State,  TE  AlB.  T8. 
latrate  laaulnR  warrant,  la  order  that  party 

g  848.  PERSON  ARRESTED  WITHOUT  A  WABBANT  TO  BE  TAKEN 
BEFORE  A  BIAOISTBATE.  INFOBHATION  TO  BE  FILED.  When  an 
arrest  is  made  without  a  warrant  by  a  peace  officer  or  private  person,  the 
person  arrested  must,  without  unnecessary  delay,  be  taken  before  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  the  arrest  ia  made,  and 
an  information,  stating  the  charge  against  the  person,  must  be  laid  before 
such  magistrate. 

Hlatory:     Enacted  February  14.  1S73.  fonnded  on  11137,  138  Crim- 
inal Practice  Act  1851,  State.  18G1,  p.  227. 

g  850.  ABBEST  B7  TELEOBAPH.  A  justice  of  the  supreme  court,  or  a 
judge  of  a  superior  court,  may,  by  an  indorsement  under  his  hand  upon  a 
warrant  of  arrest,  authorize  the  service  thereof  by  telegraph,  and  thereafter 
a  telegraphic  copy  of  such  warrant  may  be  sent  by  telegraph  to  one  or  more 
peace  officers,  and  such  copy  is  as  effectual  in  the  hands  of  any  officer,  and 
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tie  must  proceed  in  the  same  manner  under  it  as  though  he  held  an  original 
warrant  issued  b;  the  magistrate  making  the  indorsement. 


§861.     SAUE,     Every  officer  causing  telegraphic  copies  of  warrants  to  be 

sent,  must  certify  as  correct,  and  file  in  the  telegraph  office  from  which  such 

copies  are  sent,  a  copy  of  the  warrant  and  indorsement  thereon,  and  must 

return  the  original  with  a  statement  of  his  action  thereunder. 

Hlitory:     Enacted  February  14,  1S72. 


CHAPTER  VL 
BETAKING  AFTEB  AN  ESCAPE  OE  BE8CUB. 

1  aoj  pUee      1 859.  M&j  break  open  door  ot  window  if 
admit  UiDM  refused. 

§  864.    MAY  BE  AT  ANT  TIME  OK  IN  ANT  PLACE  IN  THE  STATE. 

If  a  person  arrested  escape  or  is  rescued,  the  person  from  whose  custody  he 
escaped  or  was  rescued,  may  immediately  pursue  and  retake  him  at  any  time 
and  in  any  place  within  the  state. 


BETAKING  AFTER  ESCAPE  OK  HESCIE.  l.     Arrtnt   nrmwarr   pr«F»<|i>liille   t*   na. 

1.  Arreat  neceasary  prerequisite  to  rescue,  etc.  '"••  •'" — There  can  not  be  elitier  an  escape 

2.  Bight   of   omeer  retaWng  eacped  pe.son;  :^.^t:r  If^Ur'jr  .rTv'e"?ed'U 'pa"": 

he  may  break  open  doors,  etc,  if  necos-  ^^„,a^„^,  „,  resletanoe  of  officer  or  by  In! 

**'^'  terfercnce  of  others,  party  does  not  escape. 

An    <a    Hiiuplraer    of    eoavleta    to    caeape  and    omcer    Is    not    liable    In    an    action    for 

(rom  vrlaoa,  see,  ante,   1 18T  and   note  pars.  escape,  but  Is  liable.  If  at  all.  In  an  action 

78-78.  for  ne^HKence  In   not  makin) 


Aa     to     kOHlelde     coiuaKtFd     br     »ablle 


iffnae    of    (acllltatlBK    vaca 


might  and  aught.  And  law  Is  same  In 
;Eard  to  rescue.  An  officer  can  not  legally 
return  rescue  of  party  whom  be  had  not 
arrested.  Such  return  would  be  false. — 
Whithead  v.  Keyes,  SG  Mass.  <S  AUen)  ISS, 
to  olTraae  sf  aaalMtliia;  prlaoaen  t*  81  Am.  Dec.  171. 
a  ITOM  priM..  etc,  see,  ante,  1  109  and  ^a  to  wkat  CB.atltntra  armt,  «ee,  ante. 

I  834  and  note  pars.  1,  1. 
to    oSeaac    ot    eaeaplBc    from    atBte  Z.     OOper    la    relakluc    twraan    eacaplns 

1,  see,  ante,    I  lOG   and  note.  from  arrest  may  break  open  doors  or  wln- 

trs  of  his  dwelllng^-house  to  retake  him, 
after  demand,  ufflcer  Is  refused  admlt- 
ice.— III.  CahlU  v.  People.  lOB  111.  111. 
laa.  Commonwealth  v.  McOabey.  77  Mass. 
I  Gray)  18(.  N.  Y.  Allan  v.  Uartln,  10 
and  note.  Wend.  SOO.  SG  Am.  Dec  G«4. 

§866.  MAT  BREAK  OPEN  DOOR  OK  WINDOW  IF  ADMITTANGE  RE- 
FUSED. To  retake  the  person  escaping  or  rescued,  the  person  pursuing  may 
break  open  an  outer  or  inner  door  or  window  of  a  dwelling-house,  if,  after 
notice  of  his  intention,  he  is  refused  admittance. 

,  1S72,  founded  on   9  14G  Criminal 
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CHAPTER  Vn. 


f  85S.  MaKislrate  to  inform  the  defeodant  of 
the  charge,  and  hie  right  to  counsel. 

659.  Time  to  send  and  sending  for  eounseL 

660.  Examination,   when   to   proceed. 

861.  When  to  be  completed.     Postponement. 
662.  On     postponement,     defendant     to     be 

committed  or  discharged  on  bail. 
S63.  Form    of    commitment    [foi 


864.  Depositioni  to  be  road  o 

and  Bubp<snas  issued. 

865.  Ex&mination    of    witnessei    to    be    in 

preaenee   of  defendant,  etc. 

866.  Examination  of  defendant's  witnesses. 
S67.  Exclusion  and  separation  of  witnesses. 
8(!8.  Whxi   iaa.j  be  present  at  the  examina- 
tion. 

869.  Testimony  of  witness,  bow  talien  and 

antbentieated. 

870.  Deposition,  by  whom  and  how  kept. 

871.  Defendant,  when  and   how  discharged. 


I  872.  Defendant,  when  and   bow  committed. 

i  873.  Order   for   commitment. 

I  874.  Certificate  of  bail  being  talECD.      [B«- 

pealcd.] 
i  875,  Order  for  boil  on  commitment. 
t  676.  Commitment,  how  made,  and  to  whom 

(telivered. 
i  677.  Form  of  commitment. 

1 678.  Undertalting    of   witnesses    to   appear, 

when  and  how  taken. 

1 679.  Security    for   the   appearance    of   wit- 

nesses, when  and  how  required. 
1 880.  Infants   and    married    women   may   b« 

reqaired  to  give  security. 
t  681.  Witnesses  to  be  committed  on  refusal 

to  give  security  for  their  appearance. 
{  882.  Witness  nnable  to  give  security  may  b« 

conditionally   examined. 
t  883.  Magistrate   to  return  depositions,  etc., 

to  the  court. 


§8S8.  HAQISTRATE  TO  INFORM  THE  DEFENDANT  OF  THE 
OHAEGE,  AND  HIS  BIGHT  TO  COUNSEL.  When  the  defendant  is  brought 
before  the  magistrate  upon  an  arrest,  either  with  or  without  warrant,  on  a 
charge  of  having  committed  a  public  offense,  the  magistrate  must  immediately 
inform  him  of  the  charge  against  him,  and  of  his  right  to  the  aid  of  counsel 
in  every  stage  of  the  proceedings. 


EXAMINATION     BY     MAGISTRATE. 

1.  Committing     magistrate — Duty     to     bold 

preliminary  examination. 

2.  Same — Must  examine  defendant, 

3.  Same — Must  not  discharge  prisoner  witb- 

4.  Same — Not   acting   judicially   in   holding 

examination. 

5.  Same — Refusal     to     bold     examination — 

Man  dam  as. 

6.  Same — Same— What   ia   no   reason    for. 

7.  Duty     of     magistrale  —  Informing     of 

offense  charged — Read  in  charging  part 
of  complaint  to  defendant. 

8.  Same — Informing  defendant   of  right   to 

counsel. 

9.  Same — Same  —  Substantial    eompliaaM 

with   duty. 

10.  Right  to   counsel — Confined  to  person   in 

custoily. 

11.  Same — Estoppel  of  defendant. 

12.  Same — Magistrate  is  not  required  to  ap- 

point counseL 

13.  Same  —  Presumption    tlut    accused    was 

informed. 

14.  Same — Refusing   opportunity    to   procure, 

effect  of. 


15.  Same — Where  a  lawyer  is  defendant. 

16.  Same — Whether   imprisoned    or   admitted 

17.  Preliminary  examination — As  to  right  of 

accused   to, 
16,  Same — Same — A  substantial  right. 

19.  Same — Defendant  as  witness. 

20.  Same — Legislative  power. 

21.  Same— Not  a  trial. 

22.  Same — Object  of  preliminary  examination. 
£3.  Same — Rule  of  reasonable  doubt, 

24.  Same — Statute  awarding,  is  for  benefit  of 

accused. 

25.  Same — Technical    regularity    and    exact- 

ness not  required. 

26.  Waiver     of     examination — By     pleading 

27.  Same — By  failure  to  file  motion   to  set 

aside   indictment   or   information. 
2S.  Same — By  giving  bond  for  appearance  to 

20  Same — By  giving  recognizance    to    appear 

for  examination. 
30.  Same — By  pleading  to  merits. 
11,  Same — Complete  waiver  not  authorised. 
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32.  Same — Made  under  dareea,  does  not  estop 
defendant. 

53.  Same — What  is  no  bar  to  second  piosecu- 

54.  Same — What  practice  is  condemned. 

35.  Statement  bj  defendant — Conditions  sur- 

36.  Same — Waiver  of  ilghL 

1.  CimnlttlMK  ■■clatnte — Dmty  t»  ksM 
vrellmlBBry  azaMlastl**.  —  CominUtinK 
maelstrate  Is  apacially  enjoined  by  law  to 
hold  preliminary  examination  of  person 
who  has  been  reKUlarly  charged  with  com- 
nilBBlon  o(  public  offense,  and  who  has  been 
arrested  bq<I  brouKht  before  Justice  of 
peace. — People  t.  Barnes,  tt  Cal.  Bit,  G9G, 
S  Pac.   SSg. 

X.  Same — MnM  examine  AcfeadaBt. — Ac- 
cording to  provlBlona  of  Penal  Code,  a  per- 
son, when  arrested  on  charge  of  havlns 
committed  public  offense,  must  be  examined 
before  maglatrate. — People  T.  Smith,  tl 
Cal.  3SB.  IBS. 

Aa  to  atateaaFnt  of  defndaat  ud  Ua 
WBlTar  of  nvkt  ■■  to,  see  para.  3E,   Sfi,   this 

1.  SBHe— Haat  not  dlaekar((«  vrlaoaer 
wlttwnt  exanlBBtlsa.— Hauls trate  has  no 
right  to  disc  barge  prisoner,  properly 
brought  before  him,  without  preliminary 
examination. — People  t.  Barnes,  M  Cal.  694, 
E9B,  ■  Fac.   898. 

t.  Sumt — ITot  ■««(«  |a«lelallT  ■■  fe*M- 
fas  exaBlBBtlaH, — Committing  magistrate 
does  not.  In  preliminary  examination,  act 
Judicially,  In  technical  sense,  and  mere 
Irregularities  therein  will  not  Tltlate  It. — 
Hamilton  v.  People.  S9  Hich.  ITt,  1  Am.  Cr. 
Rep.  S18.  £20. 

As  to  prellmtaarr  hearlac  mot  ■  trial. 
see  par.   Zl,   this  note. 

B.  SaHe— Refusal  to  hoM  exaBslMtlaa — 
HaadaHBs. — Magistrate  who  refuses  to  pro- 
ceed with  preliminary  examination  may 
be  compelled  to  do  so  by  writ  of  manda- 
mus. He  has  nothing  to  do  with  what  has 
transpired  before  any  other  maglatrate. 
That  la  not  matter  for  his  consideration, 
and  It  ii  entirely  foreign  to  his  duty  In 
premises. — People  t.  Barnes,  SG  Cal.  S94, 
MG,  ft  Pac.   S»8. 

0.  Same— Same— Wkat  U  bo  reasan  for. 
— Fact  that  grand  Jury  Is  Investlsating 
charge  of  murder  against  accused  Is  no 
reason  why  committing  magistrate  should 
refuse  to  conduct  preliminary  examination 
upon  complaint  brought  before  him. — State 
ex  rel.  Uatranga  v.  Brlngler.  13  La,  Ann. 
1*91.  10  L.  R.  A.  187.  18B,  8  Bo.  179. 

7.  Datr  ot  asadatnite — lafsrailag  of  of- 
(ease  charcc< — Rcadlag  eharglag  part  of 
romplalat  t*  defeaiant,  sufflclently  Informs 
him  of  the  accusation  against  him,  withtn 
the  requirements  of  the  above  section,  and 
no  substantial  right  of  defendant  under 
the  provisions  of  section  8fl4,  post,  is  vio- 
lated  by   the   omission   to  read   to  him   the 


IPt.II. 

formal  parts  of  the  complaint. — People  v. 
Miller,   171  Cal.  404,  IJO  Pac.   SI7. 

S.  Saaae— laforailBK  defeadaat  at  rigkt 
to  eoaasel. — Jt  Is  unnecessary  tor  the  mag- 
iBtrale  at  a  preliminary  examination  to  go 
through  the  formality  of  advising  the  ac- 
cuseed  of  his  right  to  counsel,  when  be  has 
already  employed  an  attorney  who  la  pres- 
ent when  the  case  Is  called. — People  T. 
Stein.  £8  Cal.  App.   108,  187  Fac.   871. 

Aa  to  FveaaKPtlDB  flial  defeudaBt  waa 
lateraeed,  see  par,   18,   this  note. 

•.  Sane  ^  Bmmt  —  BabataBtlal  eoMFll- 
aaec  wltk  imtr  Is  shown  where  the  magis- 
trate advised  the  accused  that  they  were 
entitled  to  counsel  at  every  stage  of  the 
proceedings;  that  they  were  not  required  to 
talk  or  make  any  atatement.  or  to  take  the 
witness  stand  as  witnesses,  but  that  If 
they  did  so  they  would  be  subject  to  cross- 
examination  by  the  district  attorney  and 
also  by  the  court:  that  they  could  call  such 
witnesses  as  they  wished  to  testify  in  their 
behalf.  He  then  asked  If  they  bad  an 
attorney,  and  receiving  a  negative  answer, 
proceeded  with  the  examlnatlon.^Feople 
T.  Breshi,  —  Cal.  App.  — ,  J8G  Pac  861. 

10.  RIgkt  to  coaBBcl — CoBflaed  ta  per- 
sons la  caalady. — Courts  have  no  Jurisdic- 
tion    over     persons     charged     with     crime. 

The  right  to  counsel,  therefore,  is  con- 
fined to  persons  charged  with  public  Of- 
fense only  when  In  custody.— People  v. 
Redlnger,  GG  Cal.  290,   298,   IS  Am.  Bep.  tt. 

11.  Saise — Batoppel  sf  Acfeadaat. — If  a 
Qerman,  who  has  very  limited  knowledge 
of  ICngilsh  language.  Is  up  on  preliminary 
examination,  and  Is  Informed  by  magis- 
trate of  nature  and  character  of  proceed- 
ings about  to  take  place,  and  his  answers 
to  Interrogatories  put  to  him  at  time  by 
magistrate  Indicate  full  comprehension,  on 
his  part,  of  such  proceedings,  and  he  at 
time  declines  aid  of  counsel,  he  can  not 
afterward  be  heard  to  say  that  he  did  not 
know  or  understand  that  he  had  right  to 
counsel  at  sucb  preliminary  examination. 
and  that  he  did  not  hear  or  understand 
magistrate  Inform  him  that  he  had  such 
right.— People  v.  Young,  108  Cal.  8,  10,  41 
Fac.  281. 

IZ,     Saaae^MaglBtratc  Is   ast   vc«alrcd   ta 

fendant  at  a  preliminary  examination.  All 
that  Is  required  Is,  that  upon  the  request 
of  the  defendant,  he  shall  require 


:  to  a 


1  in 


Dwnshlp  or  city  the  defendant 
name,  and  where  defendant  was  instructed 
by  the  magistrate  as  to  his  right  to  coun- 
sel, but  made  no  request  for  time  to  pro- 
cure the  same,  and  announced  himself 
ready  to  proceed,  he  waived  his  right  as  to 
time  to  procure  counsel. — People  v.  Crow- 
ley, 13  Cal.  App.  322,  324,  109  Pac.  493. 
IS.     Same — PmaMptloB  that 


of.— 


e  of  showing  to  con- 
ned that  magistrate 
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before  whom  detendant  wai  flrat  brought 
after  his  arrest  duly  Informed  him  of  his 
right  to  aid  of  counsel  In  every  stage  of 
proceedlnKS. — People  v.  Plsueroa,  134  Cal. 
1G»,  160,  ee  Pac.  101. 

It.  Smmt — RefiMlss  ovportniiltT  to  ■»- 
eare,  vBect  mt. — Under  our  law,  every  per- 
son accused  of  felony  Is  entitled  to  aid  of 
counsel,  whether  Imprisoned  or  admitted 
to  ball,  and  refusal  of  opportunity  to  pro- 
cure such  counsel  amounts  to  deprivation 
of  Important  right  easentlal  to  his  safety. 
—People  T.  Napthaly.  IDS  Cal.  1*1,  SIB,  11 
Pac  II. 

IB.  Sane — Wlievc  a  lavryeF  ts  4ttrmimmt. 
— Where  defendant  brought  up  for  prelim- 
inary examination  is  a  lawyer,  there  Ib 
no  need  of  Informing  him  of  right  to  have 
counsel,  or  ol  continuing  case  to  permit 
him  to  procure  such  counsel,  where  he  haa 
asked  tor  continuance.  The  very  fact  that 
defendant  asked  tor  continuance  to  procure 
counsel  la  evidence  of  his  knowledge  of 
hiB  right  thereto,  and  obviates  necessity 
of  his  being  Informed  thereof.  But,  under 
conatltutlon  and  law,  lawyer  accused  of 
crime  la  equally  entitled  with  other  persons 
In  every  state  of  bis  trial  to  presence  and 
aid  of  counsel,  "to  appear  and  defend  In 
person  and  with  counsel."  The  rights  of 
Individuals  In  this  respects  are  not  to  be 
gaged  by  their  profession  or  occupation. — 
People  T.  Napthaly,  IDS  CaL  S41,  844,  33 
Pac  29. 

!«.  9aMe  —  Whether  ImprtaoBed  er  ad- 
Bltled  te  ball.— Under  our  law,  every  per- 
son accused  of  felony  Is  entitled  to  aid  of 
counBel,  whether  Imprisoned  or  admitted  to 
ball,  and  refusal  of  opportunity  to  procure 
such  counsel  amounts  to  deprivation  of  Im- 
portant right  essential  to  his  safety.— Peo- 
ple V.  Napthaly,  IDE  Cal.  641,  6tE,  i»  Pac. 
19. 

17.  PrellHlBary  naBlaatlsa  —  As  to 
rigkt  of  aeeaseA  to, — The  right  of  a  person 
accused  of  a  public  offense  to  a  preliminary 
examination  as  to  the  matters  charged  in 
the  complaint  was  unknown  lo  Ihe  common 
law;  It  is  purely  a  matter  of  constitutional 
or  statutory  provision.— Holt  v.  People,  23 
Colo.  1,  IB  Pac.  3T4:  State  v.  Ooltlelb,  21 
N.  D.  17B,  1!9  N.  W.  480;  State  V.  Hart  30 
N.  D.  368,  1B2  N.  W.  373;  State  ex  reL  Dur- 
ner  v.  Huegln.  110  Wis.  189.  339,  83  L.  R.  A. 
700.  S5  N.  W.  1046;  State  v.  Solomon,  158 
Wis.  146,  Ann.  Cas.  191SE,  309,  147  N.  W. 
640,  143  N.  W.  lOOB. 

18.  Same  — Same— A  sBhstaattal  right, 
and  has  regard  to  Ihe  charge  preferred  In 
the  complaint.— People  v.  ChrlBtensen,  101 
Cal.  475,  SB  Pac.  104S;  People  v.  Howard, 
111  Cal.  8BG,  44  Pac.  343;  State  v.  Jenaen, 
34  Utah  166.  96  Pac,  1086;  State  v.  Hoben. 
36  Utah  186,  102  Pac.  1060:  State  v.  Pay, 
4B  Utah  411,  Ann.  Cas.  1»1TE,  IT),  148  Paa. 
300. 


fendt 


witn 


r  agali 


t  hlmse 


If    his    testimony    Is    voluntarily    i 

may  be  used  against  him  on  trial.— People 

V.  Kelley,  47  Cal.   136,  136. 

Aa  t*  Btatemeat  br  defeadaat,  see  pars. 
3B,  36,  this  note. 

SO.  ammt — LeglsUtlve  vower.— The  leg- 
Islature  shall  have  power  to  provide  for 
taking,  In  presence  of  party  accused  and  his 
counsel,  of  depositions  of  witnesses  tn  crim- 
inal cases  other  than  In  cases  of  homicide, 
when  there  Is  reason  to  believe  that  wit- 
ness, tram  Inability  or  other  cause,  will 
not  attend  at  trial. — CaL  Const.  1879,  art.  1. 
1  It,  1  Hennlng'B  General  Laws  <3d  ed.), 
p.  xiilll. 

XI.     gave — Hal  at  trial.— Preliminary  ex- 

senae  trial  of  person  accused  of  crime.  It 
is  not  even  necessary  that  person  charged 
with  having  committed  crime,  on  being 
brought  before  magistrate,  should  be  asked 
to  plead  or  enter  plea  of  guilty  or  not 
guilty  to  complaint. — Latimer  v.  State,  SB 
Neb.  609,  812,  70  Am.  St.  Rep.  403.  408,  7-6 
N.  W.  20T;  Ei  parte  Qarst,  10  Neb.  78,  t 
Am.   Cr.   Rep.   618,   t   N.  W.  Bll. 

As  ta  aaajrlatnite  aot  actlas  jBdiclally, 
•ee   par.   4,   this   note. 

2a.     Same — Oblcet    of    pnllastBary    ezaBh. 

charged  has  been  committed,  and  [f  to, 
whether  there  Is  probable  cause  to  believe 
that  accused  committed  It. — L,atlmer  T. 
State,  BG  Neb.  609,  612.  70  Am.  St.  Rep.  403. 
40E.  78  N.  W.  207:  Ex  parte  Oarst,  10  Neb. 
78,  3  Am.  Cr.  Rep.  613,  61»,  4  N.  W.  611. 

29.  §BBe — Hale  at  reasoaable  €o«bl. — 
Rule  that  where  there  Is  doubt  as  to  guilt 
of  accused  he  Is  entitled  to  benefit  of  It 
does  not  apply  In  preliminary  examinations. 
It  is  sufflclent  If  teatlmony  shows  to  satis- 
faction of  magistrate  a  probable  case  of 
guilt  on  part  of  acrused,— Marks  v.  Sullivan. 
3  Utah  406,  SO  J>.  R.  A.  B90,  B9!,  33  Pac.  131. 

M.  Snmc — SiBtBte  awardlag.  Is  far  beaa- 
flt  of  aeeoaeil. — Statute  awarding  one  ac- 
cused of  crime  right  to  preliminary  exam- 
ination was  enacted  for  beneflt  of  accused. 
Such  examination  Is  rightly  created— a 
privilege  granted  by  law  to  every  one 
accused  of  crime,  but  It  Is  privilege  which 
one  may  waive. — Latimer  v.  State,  BS  Neb. 
609,  613.  70  Am.  St.  Rep.   403.  10B,   76  N.  W. 


307;    State   v.   Pay,    4B    Utah    411,    Ann.    Cae. 
JS17E,  ITS,  118  Pac.  300. 

38.  SasBc  —  Techaleal  regnlarity  aad 
•xaeiaeaa  aot  repaired. — It  la  not  neeeasary 
that  papers  and  proceedings  on  preliminary 
examination  should  be  technically  regular 
and  exact,  like  papers  In  proceedings  on 
Ilnal  trial.  It  Is  not  neeeasary  that  they 
Should  set  forth  offense  In  all  Its  detail* 
and  with  perfect  and  exhaustive  accuracy. 
— State  V.  Hoon.  71  Kan.  349,  BO  Pac.  697. 
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I  Sra                                        RIGHT  TO  COUNBEI.— TIME  TO  SBND  FOR.  IPt.  IL 

Ing  maBlBtrato  w&Ires  right  to  preliminary  Cal.  706,  707;  Kalloch  T.  Superior  Court,  S< 

examination    by    pleading    KUlltjr. — State    v.  Cal.    2i9.    III. 

KoruBtett.    62   Kan.    Stl.    SI    Pac.    SOS;    LatI-  ja.      Same Mb«*   aB^er   iwrrmm,   d*M    ■•( 

mer   V,    State.    55   Neb.    «0»,    BIS.    70   Am,    81,  „,„,  Jefe.daat  to  object  to  the  want  ot  a 

Rep.  «J,  (06,  78  N.  W.  107.  preliminary     hearinK- — In     re     MallBou.     IS 

Am  ts   effcet    et   nalnr  •(  rlcht    t*   «»-  I^an.  7Z9,  14  Pac.  144. 

UHtnarr  eiaMlaaUM,  Bee   note,   Ann,   Caa.  a«  to  wli««  ««•  ud  do«a  ■•!  eautltste 

1917E.  183.  Halver    «ader    «■»«,    see    note,    Ann.    Cas. 

As    to    nalrcr    at    rtKkt    to    pnltnlBaFT  191TB.  181. 

euBlaatloB,  see  discussion  and  authorities  33.     Sbhs  —  Wfeat    la    bo    bar    to    BrcoB* 

In  note  Ann,  Cas,   131TE.  179.  pFoaeratlaa, — If     defendant     charsed     with 

ai.  Same — By  tallBre  ta  ««  _atloB  t*  felony  waives  examination,  and  Is  corn- 
act  BBldc  iBdIeiHcBt  ar  iBforKattoB,  uniJer  mltted  without  witnesseB  for  people  havInK 
provtsionB  of  aecllona  995  and  996.  post,  been  examined,  this  Is  not  bar  to  another 
defendant  Is  precluded  from  thereafter  examination, — Ex  parte  WsIbIi,  39  Gal.  70S. 
ralBlRK    any    of    the    statutory    grounda    of  TOT. 

objection,    Including  the    objection    that   de-  u.     SaHe — What    vTBctlec    la   csBdrMaed. 

fendant    was    not    accorded    to    preliminary  — Practice    of    admitting     peraona     charged 

examination.— In  re  McConnell,   S3  Cal,   EGS,  with  felony  to  bail  without  examining  wlt- 

iS  Pac.  lllS;  People  v,  RonBse,  36  Cal.  App.  nesses   for   people   Is   not   authorliea.     The 

too,   146   Pac.    GB.  Tery    purpoie    of    preliminary    examlnattan 

Z8.     SBBie — By    siTlBg    Iboad    tmr    a^ear-  ts  to  be   Informed  of  ciroumatances  attend- 

demanding   a   preliminary   examination,    be-  properly    determine    what    amount    of    ball 

cause    a    person    can    not   for    hla    own    con-  would    probably    secure    attendance    of    ac- 

venlenca,  make  a  stipulation  to  appear  at  a  cused   to  answer   charge.— Ei  parte    Walsb, 

future    day,    and    thereafter    be    heard    to  S9   Cal,   706.   707. 

complain      that     he     was     not     Immediately  so.     StateaiFBt    kr    defeadnBt — CaadltleBB 

talten  before  a  magistrate  and  given  a  pre-  BBrroBBdlBg. — Act    of    1S6I    regulating    pra- 

limlnary     hearing. — Nowak     v.     Waller,     66  ceedlngs  before  committing  magistrate  upon 

.    Hun  (>f.  T.)  BIT.  10  N.  T.  Supp.  199;  affirmed  preliminary    examination    contains    no    pro- 

182  N,  Y.   E90.  3D  N.   E.   S68.  vision    authorlxlng    or    permitting    an    oath 

See,    also,    authorities    In    note    Ann.    Ca».  to  be  administered  to  person  accused.     The 

19I7E    183  point   of    time    In   course    of    proceedings   at 

».     9a-,e-B,  giTl..  recgBlBBB.e  to  .^  ''^"=''  ''^"'' Vi'^.'""  ".""f '  "t.'"""",*'!!! 

P«,  for  «.B>l..tl.B   and   then   falling   to  »'at«">e''t  Is   fixed  by  statute.     It  ">"■!  be 

appear  for  that  pur  pose. -Slate  r.  Rabens.  """  ''eP"»l"<»"'  "J  wltneB.es.  upon  which 

79   S    C    643     60   S    E     442    1110-   Com     v  warrant  was  Issued,  have  been  read  to  him, 

Delamater.   13   Pa,   Co."  Ct,   Rep.   ^M.   3   Pa!  ';■>  "">*"  "«"""''"'">  <"  witneBse.  on  part 

n,„,    ,,=,>    K«»  °'   people-   bad   In   presence   of   accuaed,    la 

Dtst.   Rep.   663,  _.,^^^^        ^^    ^^^^    ^^^^^    ^^    distinctly     in- 

S*.     Sane — By   pleadlBg   ta   BHTlts   with-  formed  by  magistrate   that  It  is   his   right 

out  making  any  objection   to  the  failure  to  (o    make    Btatement    in    relation    to    charge 

hold  a  preliminary  exa  ml  nation  .—See  In  re  against   him    If   he   sees    flt.    but    that    ha    Is 

McConnell,  8J  Cal.  B68.  33  Pac.  1110;  People  ^^    entire     liberty    to    waive    malting    such 

V,    Ronase,    36    Cal.    App.    100.    146    Pac.    (6;  autements.    and    that    his    waiver    can    not      ' 

State  V.  Clark.  4  Idaho  7.  86  Pac.  710;  Dins-  be    used    against    him    on    trial.— People    T. 

more   v.    State.    61   Neb,    41S.    86    N,    W.    446;  Gibbons    43  Cal.   567,  GES 

..=.  s„u ..  ».™„, ..  t,..h ..,, ..  P.O.  tLTinVL"."".::: ,"""."  A';.:r,;"" 

been   examined  defendant  might  waive   his 

For  other  authorltlea  see  note,   Ann.  Cas.  right    to    make    statement     In     relation     to 

1917E,   181.  charge  against  him,  but  It   did   not  provide 

SI,     SaBc — Ceaplete   waiver  Bot  aatkai^  for    or    contemplate     total    waiver     of    any 

iBed Provlstona  of  Penal  Code  all  seem  to  examination   Into  charge  made  against  him 

contemplate    examination    of    case   by    com-  In   llrst  Instance.      An   Inquiry,   to   soma  ex- 

mittlng   magistrate,   and   do   not   authorise  tent   at    least,    would    seem    to    have    been 

complete    waiver    by    defendant    of    prelim-  required    for    purposes    of    public    Justice. — 

Inary    examination. — Ex    parte    Walsh,    SO  Ex  parte  Walsb.  39  Cal.  706,  707. 


§  8B9.  TIME  TO  SEND  AND  SENDINO  FOB  OOTTNSEL.  He  must  aUo 
allow  the  defendant  a  reasonable  time  to  send  for  counsel,  and  postpone  the 
examination  for  that  purpose,  and  must,  upon  the  request  of  the  defendant, 
require  a  peace  officer  to  take  a  message  to  any  counsel  in  the  township  or 
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city  the  defendant  may  name.    The  officer  must,  without  delay  and  without 
fee,  perform  that  duty. 

History:     Enacted  Febrnair  14.   1872.  founded  on  5147   Crlmloat 
Practice  Act  ISGl,  StaU.  1S51,  p.  228. 

TIME  TO  GET  COUNSEL. 
1.  Constitutional   guanintj. 


2.  Fostpocement    for    reasoiiable    time  —  To 
allow  Hceased  to  send  for  eouiueL 
.  3.  BeaBooable  time  to  be  allowed. 

1.  C*Batltntl«>al  wmmraatj, — In  all  erlni- 
Inal  pronecutlons.  party  accused  shall  have 
right  to  have  process  of  court  to  compel 
attendance  of  witneases  In  hla  behalf,  and 
to  appear  and  defend.  In  person  and  with 
counsel.— Cttl.  Const.  IgIB,  art.  I,  )  13,  Hen- 
nlnK's  General  Laws    Od   ed.},   p.   xziUI. 


2.    PaB(r*BeBieBt 
To  allan  ■e«He«   to  send  for  eoBHSel,  was 

a  compliance  with  the  requirements  ol 
above  section. — People  v.  Caballero,  41  Cal. 
App.  m.  182  Pac.  S21.  dlstinKUlshlng  Peo- 
ple V.  Napthaly,  IDS  Cal.  Bll,  39  Pac.  2». 
S.  Reuoaable  time  to  be  allaned. — De- 
should 


li  reasonable  time. — People 
Cal.  ta.  86,  SO  Pac.  BTO;  Peo 
m  Cal.   16S,  1«1.  it  Pac.   21 


:     In 


Plan  nelly.  12S 


§  860.  EXAMINATION,  WHEN  TO  PBOOEED.  If  the  defendant  requires 
the  aid  of  counsel,  the  magistrate  must,  immediately  after  the  appearance  of 
counsel,  or  if,  after  waiting  a  reasonable  time  therefore,  none  appears,  pro- 
ceed to  examine  the  case. 

I  1118  Criminal 


EXAMINATION  TO  PROCEED,  WHEN. 

1.  Adjournment    made    to    procure   counsel — 

Counsel  not  appearing. 

2.  Bight  to  separate  examination. 

3.  Waiver  of  time  to  prepare  for  examiaation. 
1.     AdJoarBiBcBt  Ma«e  to  i 


committing  tnasistrate.  Statute  does  not 
confer  this  right  upon  accused  person,  and 
If  It  did,  denial  of  it  is  not  ground  for  set- 
ting aside  Information.  Such  error,  grant- 
Ing  It  Co  be  one.  would  not  be  }url 
—People  ».  Burns,  121  CaL  6!9, 
Pac.  1096. 
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n,   and 

aek  that 
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120  Ca 

62  Pa 

c.  eoE. 

Uh  the  case. — People  v.  Cabal- 
App.   Hi,   182   Pac.    311. 
».     Right    to    sevarate    cxamlaatloa.— De- 

fendani    Jointly    charged    with    another    Is 
not  entitled  to  separate  examination  before 

§  861.  WHEN  TO  BE  COMPLETED.  POSTPONEMENT.  The  examina- 
tion must  be  completed  at  one  session,  unless  the  magistrate,  for  good 
cause  shown  by  affidavit,  postpone  it.  The  postponement  can  not  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in  all,  unless  by  consent 
or  on  motion  of  the  defendant. 


1.  ConstructioD  of  section. 

2.  Continuances   without   defendant's 

— Setting  aside  information. 

3.  Examination  not  brought  an  in   i 

4.  Postponement   for   more   than   sb 


5.  What  defects  not  availabls  after  trtaL 

1.  CoBstnetloB  ol  ■eetioo.— The  above 
section  was  evidently  Intended  to  protect 
party  from  loss  of  liberty  for  reasonable 
time  under  preteit  of  criminal  charge 
against  him;  but  when  tie  remains  In  cua- 
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.—People  V. 
Pac.   638. 

Van  Horn. 

110  Cal.  323, 

.  at. 

Coatlaaaae 

ea  wtthout 

dereateafa 

■cat— Scttlas  ai 

iMe  iBtom 

atloa— An   Ii 

be  set  BBld 

e  for  reason 

that 

examination    of 

defendani 

t    befora    m: 

JgIS- 

Digilizedb,  Google 


P09TF0N  BM  B  NT— COMMITM  B  NT — DBPOHTION*. 


[Ft.  n. 


trata  W*b  poatponed  for  more-  than  two 
days  at  time  without  his  consent,  where 
record  ahowa  that  one  ot  three  postpone- 
menta  was  made  with  consent  of  defendant, 
but  1(  atlent  aa  to  whether  others  were  wltb 
hia  consent  or  not.  and  at  whose  request 
such  postponements  were  made. — People  T. 
Boren.  IIB  Cal.  210,  Z12,   T2  Pac.  S99. 

a.  BsBmlnatlom  Bot  brsacht  om  !■  Biz 
Car*. — Where  person  was  arrested  and 
charged  wltb  commission  of  crime  in  an- 
other state,  court  was  inclined  to  think  that 
prlioner  was,  before  demand  for  his  sur- 
render was  made,  entitled  to  his  dlscbargje, 
It  his  examination  was  not  bruuKht  on  be- 
fore mag-lBtcato  within  six  dayB. — People  T. 
Rosenblat,  51  Cal.  285,  tIT,  2  Am.  Cr.  Rep. 
lit. 

I  d«r» 


trate,  after  examination  ot  person  chained 
with  crime,  will  support  an  Information, 
where  magistrate  had  Jurisdiction  to  make 
commitment,  and  there  was  no  Irregularity 
affecting  defendanfa  substantial  rights.  A. 
postponement  of  preliminary  examination 
beyond  six  days,  whether  erroneous  or  not, 
does  not  affect  question  of  iurlsdlction. — 
People    V.   Van  Horn,    119   Cal.    313.    »2»,    ST 

Pac.  eas. 

S.     What  detects  not  BTallable  after  trtal. 

—A  party  who  has  been  convicted  by  Jury 
In  superior  court,  after  fair  trial  upon  In- 
formation, can  not  avoid  verdict  for  any 
reason  founded  on  alleBSd  defect  In  pro- 
llminary  examination  and  commitment,  un- 
less by  such  defect  he  was  deprived  of 
Bome  Bubstantlal  rtgbt— People  v.  Van 
Horn,  lit  Cal.  33>.  32S.  IT  Pac.  GtS. 


§862.  ON  POSTPONEMEMT,  DETENDANT  TO  BB  COBMITTED  OR 
SISCHABOED  ON  BAIL.  If  a  postponement  is  had,  the  magistrate  must 
commit  the  defendant  for  examination,  admit  him  to  bail  or  discharge  him 
from  custody  upon  the  deposit  of  money  as  provided  in  this  code,  as  security 
for  bis  appearance  at  the  time  to  which  the  examination  is  postponed. 
History:  EDacted  February  14.  1872,  founded  on  B  160  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  22S. 


COMMITMENT  OP  DEPENDANT  ON 
POSTPONEMENT. 

1.  Comniitment  is  based  upon  all  depositions. 

2.  Prohibition  will  not  lie. 

3.  Sufficiencj   of   arrest  immaterial. 

1.  CoBimltinent  la  based  upon  all  depDsl- 
tloBB  and  not  only  upon  the  so-called  com- 
plaint and  the  Information  Is  In  turn 
founded  upon  the  order  ot  commitment.— 
People  V.  Sacramento  Butchera'  Protective 
Assoc.,   12  Cat.   App.    4T1.    4TS.   lOT    Pac.   712. 

Z.  Frahibftloa  will  net  lie  to  prevent  the 
superior  court  proceeding  in  a  criminal 
trial  upon  the  ground  that  the  defendant 
has  never  been  leg'ally  committed  by  a 
magistrate  as   the   law   provides  a  remedy 


therefor  by  motion  to  set  aside  the  Indict- 
ment and  if  the  ruling  thereon  be  erro- 
neous by  appeal  from  the  Judgment. — West- 
ern Meal  Co.  v.  Superior  Court,  S  CaL  APP. 
ess,   S42,  39  Fac.   »TG. 

8.  Snfaefeaer  •*  ""eat  laaBsatertaL — 
Where  an  arrest  has  been  actually  made 
and  the  prisoner  Is  before  a  court  having 
Jurisdiction  BB  a  magistrate  to  hold  a  pre- 
liminary examination   such  magistrate  may 

I!  commitment  Issue  a  foundation  Is  laid 
for  the  flling  of  an  Information  and  tha 
same  can  not  be  set  aside  because  the  depo- 
sitions were  Insufllclent  to  warrant  the  ar- 
rest.—In  re  Mills  Sing,  IS  Cal.  App.  73S, 
711,   110  Pao.   (93. 


§863.  rOBH  OF  COMMITMENT  [FOB  EXAMINATION].  The  commit- 
ment for  examination  is  made  by  an  indorsement,  signed  by  the  magistrate 
on  the  warrant  of  arrest,  to  the  following  effect:  "The  within-named  A  B 
having  been  brought  before  me  under  this  warrant,  is  committed  for  exam- 
ination to  the  sheriff  of ,"    If  the  sheriff  is  not  present,  the  defendant 

may  be  committed  to  the  custody  of  a  peace  oflSeer.  " 

I   3151  Criminal 


1.     Preaonptlsa  Is  that  ennlutioa  was 

had  before  Justice,  and  In  accordance  with 
rule  that  public  officers  must  be  presumed 


to  have  performed  their  duty  aa  required 
by  law.  unlil  contrary  appears. — People  t. 
Smith,  Kt  Cat.   SfE,  3G7. 


§864.  DEPOSITIONS  TO  BE  BEAD  ON  EXAMINATION  AND  SUB- 
P(ENAS  ISSUED.  At  the  examination,  the  magistrate  must  first  road  to  the 
defendant  the  depositions  of  the  witness  examined  on  taking  the  information. 
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He  must  also  issue  subpccnas,  aabscribed  by  him,  for  witnesses  within  the 
state,  required  either  by  the  prosecution  or  the  defense. 

History:     Enacted  February  14.  18T2,  founded  on   S 1G2  Criminal 
Practice  Act  1861,  Stata.  1S61.  p.  S2S. 

1.     Pre  ■■■  apt  Ion      aa      la      ezunlBalloa. —  Inatlon    Wai    had    before   JuiMce. ^People   T. 

Where   commitment    was    indorsed    on   com-  Smith.  ES  Cal.  386,  3SS:  People  v.  Young,  E4 

plaint,  and   there   Is  no   other  deposition   In  Cat,  112,  213,  10  Pac.  EiS. 
wrltlnir.   it  must   be   creaumed   that   exam- 

§865.  EXAMINATION  OF  WITHKSSES  TO  BE  IN  PRESENCE  OT  DE- 
FENDANT, ETC.  The  witnesses  must  be  examined  in  the  presence  of  the 
defendant,  and  nay  he  eross-ezamined  in  his  behalf. 

History:     Enacted  February  14.    1ST2.  founded  on   !  163  Criminal 
Practice  Act  1851,  Stats.  ISGl,  p.  228. 

§866.  EXABHNATION  OF  DEFENDANT'S  WTTNESSEB.  When  the  ex- 
amination of  witnesses  on  the  part  of  the  people  is  closed,  any  witnesses  the 
defendant  may  produce  must  be  sworn  and  examined. 

giG9  Criminal 

§  867.  EXCLUSION  AND  SEPARATION  OF  WITNESSES.  While  a  wit- 
ness is  under  examination,  the  magistrate  may  exclude  all  witnesses  who  have 
not  been  examined.  He  may  also  cause  the  witnesses  to  be  kept  separate,  and 
to  be  prevented  from  conversing  with  each  other  until  they  are  all  examined. 

1 180  Criminal 

§868.  WHO  HAT  BE  PRESENT  AT  THE  EXAMINATION.  The  magis- 
trate must  also,  upon  the  request  of  the  defendant,  exclude  from  the  examin- 
ation every  person  except  his  clerk,  the  prosecutor  and  his  counsel,  the  attor- 
ney general,  the  district  attorney  of  the  county,  the  defendant  and  his  counsel, 
and  the  officer  having  the  defendant  in  custody;  provided,  however,  that  when 
the  prosecuting  witness  is  a  female  she  shall  be  entitled  at  all  times  to  the 
attendanee  of  a  person  of  her  own  sex. 

History:      Enacted  February  14,  1ST2,  founded  on  §161  Criminal 

Practice  Act  ISGl,  Stata.  Iggl,  p.  229;  amended  May  22,  191E,  Stats. 

and  AmdtB.  1S15,  p.  772.     In  offset  August  8,  191G. 

1.    WalT«F   of   riKht   to   pabllc   exanlas-  riKht  whenever  he  deems  it  to  his  Interest 

«»•■.— Defendant  has   ri^ht  to  public  exam-  to  do  ao— People  T.  TarboJt,  115  Cal,  67,  60, 

ination   before  commlttlnK   magistrate,    but,  iS  Pac.  SSS. 
under   above   sectlan.    he    may    waive    that 

§869.  TESTIM0N7  OF  WITNESSES,  HOW  TAKEN  AND  AUTHEN- 
TICATED. The  testimony  of  each  witness,  in  cases  of  homicide,  must  be 
reduced  to  writing,  as  a  deposition,  by  the  magistrate,  or  under  his  direction, 
and  in  other  cases  upon  the  demand  of  the  prosecuting  attorney,  or  the 
defendant,  or  his  counsel.  The  magistrate  before  whom  the  examination  is 
had  may,  in  his  discretion,  order  the  testimony  and  proceedings  to  be  taken 
down  in  shorthand  in  all  examinations  herein  mentioned,  and  for  that  pur- 
pose he  may  appoint  a  shorthand  reporter.  The  deposition  or  testimony  of  . 
the  witness  must  be  authenticated  in  the  following  form: 

[Form  ot  depoiition  or  teatimoi^  in  caaes  of  homicide.]  1.  It  must  state 
the  name  of  the  witness,  his  place  of  residence,  and  his  business  or  profession) 
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2.  It  must  contain  the  questions  put  to  the  witness  and  his  answers  thereto, 
each  answer  being  distinctly  read  to  him  as  it  is  taken  down,  and  being 
corrected  or  added  to  until  it  conforms  to  what  he  declares  is  the  truth,  except 
in  cases  where  the  testimony  is  taken  down  in  shorthand,  the  answer  or 
answers  of  the  witness  need  not  be  read  to  him. 

'■i.  If  a  question  put  be  objected  to  on  either  side  and  overruled,  or  the 
witness  declines  answering  it,  that  fact,  with  the  ground  on  which  the 
question  was  overruled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuses  to  sign  it, 
his  reason  for  refusing  must  be  stated  in  writing,  as  he  gives  it,  except  in 
cases  where  the  deposition  is  taken  down  in  shorthand,  it  need  not  be  signed 
by  the  witness. 

5.  The  reporter  shall,  within  ten  days  after  the  close  of  such  examination, 
if  the  defendant  be  held  to  answer  the  charge,  transcribe  into  longhand 
writing,  his  said  shorthand  notes,  making  an  original  and  a  copy  thereof,  and 
certify  and  file  both  said  original  and  copy  with  the  county  clerk  of  the 
county,  or  city  and  county,  in  which  the  defendant  was  examined,  and  shall, 
in  all  cases  file  his  original  notes  with  said  clerk.  The  reporter  shall  receive 
no  compensation  for  any  services  rendered  by  him  as  such  reporter  in  any 
court  of  this  state  until  the  provisions  of  this  section  have  been,  by  him, 
complied  with,  and  shall,  before  receiving  any  compensation  as  such  reporter, 
file  with  the  auditor  of  the  county  his  affidavit  setting  forth  that  said  tran- 
scriptions, herein  provided  for,  have  been  filed  as  herein  required. 

6.  The  defendant,  upon  his  arraignment  in  the  superior  court,  shall  be 
furnished,  without  cost  to  him,  a  copy  of  said  transcription  of  the  testimony 
and  proceedings  before  the  magistrate  if  shorthand  notes  thereof  were  taken 
by  a  reporter  as  provided  in  this  section. 

7.  The  reporter's  compensation  shall  be  fixed  by  the  magistrate  before  whom 
the  examination  is  had,  and  shall  not  exceed  that  now  allowed  reporters  in 
the  superior  courts  of  this  state,  and  shall  be  paid  out  of  the  treasury  of  the 
county,  or  the  eity  and  county,  in  which  the  examination  is  had,  on  the  certifi- 
cate and  order  of  the  said  magistrate. 

Hiitory:  Enacted  February  14,  1S7Z,  founded  on  -J  1S2  Criminal 
Practice  Act  1S51.  State.  1851,  pp.  229,  230:  amended  April  9,  1S80, 
Code  Amdts.  1830  (Pen.  C,  pt.),  p.  30;  March  3,  ISSl,  Stats,  and  Amdts. 
ISSl.  p.  18:  March  14,  1SS5,  Stats,  and  Amdts.  1SS&,  pp.  131,  132;  amend- 
ment approved  May  10,  1S19,  Stats,  and  Amdts.  1919,  p.  46S. 

TESTIMONY  AT  PRELIMINARY  EXAUi-  VI.  Subdivision  5— Siqmino     of     Cextiti. 

IN  ATION— TAKING  AND  AUTHEN-  cats  by  Magistrate  —  Tkan  seal  pt 

TICATION.  OF  Testi  MOM  Y— Certificate  of  Rk- 

I.  Im  Gesehal.  porter— Filing. 
II.  Subdivision  1 — Statements  Bequikisd 
IX  Deposition. 

III.  Subdivision  2  —  Questions    and    An- 

SWEBS. 

IV.  Subdivision  3  — Objection   to   Ques- 

tions— Statement  of  Grounds. 
V.  Subdivision  4  —  Signing  op  Deposi- 
tion BT  Witness. 
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2.  Same — At  to  Kdmiwibilitr  of  deposi- 

tion on  trial. 

3.  Same — Demand  tbat  testimony  be  re- 

duced to  writing. 

4.  Same — In  pari  materia. 

5.  Same — Kind  of  deposition  spoken  of, 

6.  Same — Powers    conferred    upon    mag- 

7.  Same— Time  of  filing. 

8.  CanBtitutiona]itf  of  section  —  In  gen- 
ii. Same — Superseded  bj  article  XI,  sec- 
tion S>^,  of  state  constitution. 

10.  Deposition — Designates  what. 

11.  Same— Not   offered   at   the  trial— Not 

considered  on  appea]. 

12.  Same — Testimony  taken  in  shorthand. 

13.  PreBumptions — As  to  reporter. 

14.  Same — That  testimonr  was  in  writing. 

15.  Quashing  information — To  j  u  s  t  i  f  f 

quashing,  what  requisite. 

16.  Bedncing    testimony    to    writing,    and 

authentication. 

17.  Statements  hf  defendant — After  being 

18.  Stenographic    reporter  —  Cliarter   con- 

trols, when, 

19.  Same — Is  an.  attache   of  police  court. 

20.  Same — Predicating   error   on   fact    of 

no  appointment. 

21.  Same  —  Presumption  of  regularity  of 

appointment   of   stenographer. 

22.  Same— Qualifications  of. 

S3.  Same — Requirement    as    to     oath     of 
oflicial   reporter. 
24,  25.  Same — Same — Need  not  be  sworn. 

26.  Same — What  is  not  prerequisite  to  ap- 

pointment of. 

27.  Same — What,    only,    is    authority    for 

appointment. 

28.  Testimony  is  taken  conditionally,  only. 

29.  What  sufficient  to  authorize  filing   of 

information. 
IL  SuBDtnsioH  1— Statements  Be^oibed  m 
Deposition. 

30.  Name  of  witness — Place   of   residence 

— Business. 

31.  Same— Informality  not  justifying  set- 

ting aside  information. 

III.  SUBDIVISIOW     2  — QUBSTIOKS     IND     Ak- 

32.  Deposition     roust     contain     questions 

and  answers. 

IV.  SUBDiviBiON    3  —  Objection    to    QniB- 

TI0N8 — Statement  or  Grounds. 

33.  Objection  to  questions. 

34.  What  objection  states  ground. 

V.  SuBDiviBiON  4  —  SioNiNo  or  Depositioh 

BY  Witness. 

35.  Signing  of  deposition  by  witness. 

36.  Same — Phonographic  reporter— Certifi- 


Vl.    SuBnmsiON  5  — Sionimo  and  Ceetifi- 

CATION     BY     HaGISTKATE — TRANSCBIPT 

OP   Testimony — Cebtipicatk    of   Bk- 

87.  Certificate  by    magistrate. 
38.  Certificate  of  reporter  —  Authentica- 
tion of  deposition. 

50.  Suae  —  "Copy"   can   not  be   substi- 

tuted. 

40.  Same — "Correct  statement"  of  testi- 

41.  Same — Effect  of,  as  authentication. 

42.  Same— Must  be  written,  not  orsl- 

43.  Same  —  Presumption     that    transcript 

was   properly   certified. 

44.  Same — What  is.  prima  facie,  a  "cor- 

rect  statement." 

45.  Same — What   is  sufficient  as  "correct 

statement. ' ' 

46.  Same — What  is  not  sufficient  as  "cor- 

rect statement." 

47.  Filing  of  original  notes — Gfifect  of. 

48.  Same  —  Presumption    in    support    of 

49.  Same — Showing  incorrectness  of  tran- 

60.  Specification  as  to  time — Is  directory. 

51.  Same — Beasonableness   of   time. 

52.  Same— Tenth    day    on    Sunday. 

&3.  Transcription   by    reporter — -Typewrit- 
i  n  g — Com  pa  riaon — Veri  fication . 

54.  Same  —  Meaning    of    statute  —  Type- 

55.  Same — Not   necessary   in   discbarge. 

56.  Same — Personal    supervision    by    re< 

57.  Same — Placed  npon   footing   of   depo- 

68.  Same — What   is   transcription   by   ste- 
nographer. 
59.  Variance — Effect  of. 


60.  Authority    to    charge    for   services    i 

to  fix  fees. 

61.  In  City  and  County  of  San  Francis( 

— UnconHtitutianality    of    act, 

62.  Same — Limit   of   compensation. 

63.  Same — Nature     of     magistrate's     ai 

thority — Constitutionality    of    act- 
Mandamus. 


64.  Stipulation — That   deposition   may   be 

read  goTerna. 

65.  Testimony    is    admissible — Death    of 

witness   before  trial. 
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68.  Same— Failure    to   show    bniinen    of 

deponent. 

69.  Sftme — No     preBumption     of     inJuiTf 

70.  Same — Statute  it  eoastitutional. 

71.  Same  —  Stooographer      maj      testify, 

when — Pointing    by    witneBB. 

72.  3a,me — Tranicript  ia  admiaeible  wbera 

deposition   is. 

73.  Same — Where  deposition  was  properly 

taken   and   certified. 
'   74.  Bame^Wbere  iritnesa  ia  out  of  jniia- 
diction. 
IS,  Testimony   not  admiaaible — Depoeition 
not  certified. 

76.  Same — Not  authentieated  as  reqaired 

77.  Same — Reporter  may  be  wiled  sa  irit- 

Ab  t*  derftaltln  tak»  nt  •rellBlHrj- 
hearlB*. — See  Kerr's  Cyc.  Code  ClT.  Proc 
(3d  ed.),  1  3019  and  note. 


L  IN  QENBRAI* 
rnctlon   «(  ■>« 


■  to 


BlHK,    171   CbI.    83, 


OvllcabllKr.— Tt 
only   CO   prellmini 

IBl  Pae.  1146. 

a.  flaBC — Aa  to  a«Hlulbllltr  ot  drpanl- 
««■  «■  trial. — A  deposition  ot  one  teatiry- 
Ing  at  a  prellmlnarr  bearluK  may  be  used 
at  the  trial,  but  when  ao  used  it  Is  Bublect 
to  tba  aama  objections  as  though  the  wIC- 
■  ness  was  present  and  testifying, — People  v. 
Pasquerla.    30    Cal.    App,    625,    IBS    Pac.    173, 


S.     Sbb. 


s  In  c 


r    ot   t 
of  hom 


:ide 


]  reduced  to  wrltlnE,   upon  demand 
prosecuting  attorney   or   defendant,   or   bla 
counsel.— People  v.  Lee  Ah  Chuck.   60  Cal. 
663,  664,  6  Pac.  859. 

4.  Saae— Mb  part  materia, — This  section 
and  section  686,  ante,  must  be  construed 
In  pari  materia.    It  la  only  deposition  tahen 


S.  CsaatltattsBBllty  mt  aeetfea — la  KCii- 
craL — Conslltutlonallty  of  above  section, 
and  of  amendment  to  aectlon  171  Code  ClT. 
Proc.  by  acta  ot  1830  and  18SII.  discussed. — 
Stevens  v.  Truman,  I2T  Cal.  lEE,  1(1,  59 
Fac  1 97. 

».  Sane — BsperHdcd  hj  article  XI,  a*«- 
tlDB  8M  af  Btote  esBBtltatiaa. — This  aectlon, 
so  far  as  It  empowered  a  police  msKlstrata 
of  city  to  appoint  reporter  for  preliminary 
examination  being  held  by  him.  and  lo  llx 
his  compensation,  was  superseded  by  article 
XI,  section  S\4  CaL  const.  1879  (1  Hen- 
ning's  General  Laws.  Id  ed..  p.  Ixxlx). — 
Elder  V.  UcDougald.  US  Cal.  740.  749.  79 
Pac.  419. 

10.  DepvBlttoM— DMiKMtM  wkat. — It  la 
clear  that  word  "deposition"  Is  used  to  des- 
ignate testimony  taken  by  magistraie  when 
complaint  is  presented   to   him   before   lasu- 

upon  examination  of  accused  after  arrest. 
— Hattlngly  v.  Nlehola,  ISS  Cal.  33Z.  814.  «5 
Pac  748, 

11,  9ane— K«t  ttlttrta  at  tkc  trUI — Nat 
eoaaMered  oa  appeal  where  attached  lo  the 
record,  upon  Which  counsel  attempt  to 
argue  that  defendant's  preliminary  hearlnE 
was  unfair,  and  calculated  to  deprive  de- 
fendant of  some  of  his  lawful  rlghta. — 
People  V.  Sbortrldge.  179  CaL  607,  177  Pac. 
4B8. 

13.  Sane — TeatiBio«i>  takea  la  shvrtliaaJ. 
— Term  "deposition"  Is  also  given  lo  testi- 
mony of  witnesses  taken  upon  eiamlnatloo 
of  accused,  when  required  to  be  reduced  to 
writing,  whether  written  by  magistrate  or 
taken  In  shorthand. — Haltingly  T.  Nichols, 
183  Cal.  333,  383.  (5  Pac.  748. 

As  to  BtraoKravhle  revorta,  see  pars,  18- 
37,    this    note. 

As  to  rednclac  testliaaBr  t«  wrlHag,  sea 
par.  It.  this  note. 

13.  PreaaaiptloBB  —  Aa  ta  rcpaiirr.  — 
Where  it  appears  that  defendant  had  an 
attorney    present    at    preliminary    examlna- 


I  by  E 


presumed  that  he  was  satisfactory  to  court 
Lnd    form,    ajid    certided    as    re-       and    to    accused,    and    possessed    necessary 
quired  by  this  section,  which  Is  declared  to       ouallflcatlons.— People  v.  Mclntyre,  137  Cal. 
salble  at   trial  by  section    686,   ante.        423,  436,  G9  Pac.  779. 
V.  Morlnc,  64  Cal.  676,  677,  . 


D.     BBHe— KiBd  at  deFoslllaas  spokea  af. 

— ThiH  section  apoaka  of  depositions  taken 
on  Information  or  on  examination. — Mat- 
(ingly  V.  Nichols,   133  Cal.  833,   333,  6S  Pac. 


«,    Same- 


tatened  npc 


ot     this 


powers  upon  magistrate  similar  to  those 
found  In  section  374  Code  Civ.  Proc— 
Stevens  v.  Truman,  137  Cal,  16S,  lil,  69 
Poc.  897, 

7.  Sane — naae  of  UIbk  aa  bereln  pre- 
scribed Is  directory  merely,  and  If  Ultng 
takea  place  within  a  reasonable  time  It  Is 
Bufflclent. — People  v,  Hullaley,  18  CaL  App. 
46,  118  Pac.  88. 


As  to  preaBBiptiB>   steaftgrapkle  rcpa'ter 

rrgnlartr  avvolated,   see   par.   21.   this   note. 

14.     Sane — Tkat   testlBioBy   wiu   la   writ- 

!■«. — In  most  cases,  testimony  before  eiam- 

wrlting,  and  In  subsequent  proceedings  It 
will  be  presumed  that  such  testimony  was 
in  writing,  until  contrary  appears. — People 
V.  Ching  Hlng  Chang,  74  CaL  889,  393.  1« 
Pac.  201. 

IB.  QaashlBg  htormatloB  —  To  jastltr 
qnaeblas  of  Informalion  on  ground  that  de- 
fendant was  not  "legally  committed."  it 
must  at  least  appear  that  defendant  was 
deprived  ot  some  substantial  right. — People 
Rodrigo,  69  CaL  601,  603,  8  Am.  Or.  Re]). 


83,  : 


:,  481. 
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1«.  Rc«aela«  (mOhobt  ta  nritlBs.  mad 
anllintlrBfiOB. — Taatlmony  of  each  witness. 
In  cases  ol  homicide,  must  be  reduced  to 
writing:,  as  deposition,  by  maKlstrats,  or 
under  hlB  direction.  Testimony  must  be 
authenticated  In  method  set  forth  In  this 
section,  and  depositions  must  be  returned 
to  clerk  of  court  at  which  defendant  la  re- 
quired to  appear,  tOKetber  with  warrant, 
undertaklnKi  of  ball,  etc, — People  v.  Vierra, 
6T  Cal.  Ill,  SSt.  T  Pac.  140. 

See,   post.  I  8g>  and  note. 

IT.  itatencBte  br  detu ««>(•- After  be- 
■■K  csBtloBed  that  anything  he  misht  say 
could  be  used  BKalnst  him  on  the  trial,  at- 
thouEh  reduced  to  writing  under  the  re- 
quirements of  the  above  section,  are  sus- 
ceptible of  proof  In  the  same  manner  as 
thouKh  made  elsewhere,  and  a  person  pres- 
ent at  the  preliminary  trial  and  hearing 
such  statements  may  testify  as  to  what  de- 
fendant said  at  that  time,  over  the  objec- 
tion that  the  record  Is  the  best  evidence. — 
People  T.  ShortrldKe,  ITS  Cal.  EOT,  ITT  PaCL 
4G8. 

la  StcBoKnirtle  t«**rtei^-ChBrt«  ea>- 
Irala.  wbcB, — The  provision  0(  charter,  and 
In  above  eectlon.  controls  Judges  of  police 
court  of  city  and  county  of  Ban  FTanclsco 
In  appointing  stenographers  to  report  pre- 
liminary examination  In  felony  cases  held 
before  them.— Elder  f.  McDougald,  145  CaL 
T40,  TIB,  T>  Pac.  43». 


BpttoB  a 


a  reperler,  see  par. 


par. 


t,  this  n 


n.     Same— U  ■■  attuke  sf  voltee  eenrt. 

— Stenographer  appointed  by  police  Judges 
under  charter  of  city  and  county  of  Ban 
Francisco  le  an  attache  of  police  court, 
within  meaning  of  article  XI  section  SU 
Cal.  Const.  IBTS.— BIder  v.  McDougatd,  14& 
Cal.  T40,  T47,  T4S,  7S  Pac.  419. 

3*.  Bmmt — Predteatlag  emr  ob  fact  of 
■e  appolBtaeat. — Though  It  be  true  that 
person  was  not  appointed  reporter  at  pre- 
liminary examination  before  magistrate,  no 
error  can  be  predicated  on  that  fact.  In 
absence  of  proof  that  he  acted,  or  reported 
the  testimony,  or  certlfled  thereto. — People 
V.  Ebanks,  UT  Cat.  EGl,  SS5.  40  I^  R.  A.  :«B, 
4S  Pac.  )04». 

31.  Same — PreaBmvtfoB  of  rcKBlaritr  a( 
appal Btmeat  af  ■teBagntphcF  who  acted  at 
preliminary  examination  will  be  presumed 
to  have  been  regularly  appointed,  where 
no  Irregularity  Is  made  to  appear. — People 
V.  Warner,  14T  Cal.  648,   G4B.   81  Pac.   IBS, 

Aa  (a  presBrnpttoBa  aa  la  reporter,  see 
par.  It.  this  note. 

S3.  Same — ttaallSCBtleBa  of^ — Sections  1S9 
and  370.  chapter  III,  title  rv,  Code  Civ. 
Proc,  can  not  be  read  Into  above  section. 
This  chapter  relates  exclusively  to  official 
report  of  superior  courL  No  doubt,  legis- 
lature contemplated  that  oOlclal  reporter 
referred  to  Id  Code  of  Civil  Procedure 
should  possess  certain  quallScatlons,  and  so 


should  ahorthand  reporter  called  In  by  mag- 
istrate be  competent  to  do  work,  for  Ita 
importance  Is  even  greater  In  criminal  than 
In  civil  cases;  but  legislature  nowhere  In 
tblB  section  has  Intimated  that  shorthand 
reporter  therein  mentioned  should  be  an 
otDclal  reporter  of  some  superior  court,  or 
that  he  should  possess  qualifications  of  such 
reporter.— People  T.  Melntyre,  IJT  Cal.  423, 
416,  es  Pac.  TT>. 

2S,  Same  —  Re^Blremeat  as  ta  aatb  ot 
•■elal  report er^lt  Is  presumed  that  the 
odlclal  reporter  had  been  duty  qualified  by 
taking  his  official  oath  to  faithfully  dis- 
charge his  duties,  and  It  Is  not  necessary 
that  he  be  sworn  at  the  preliminary  hear- 
ing.—People  V.  Kelly,  IT  Cal.  App.  449,  lib 
Pac.  4E. 

Bee,  post  i  ITI,  par,  ). 

34.  Same — Same — Need  Bet  be  swora.— 
Stenographic  reporter  appointed  by  magis- 
trate to  take  testimony  on  preliminary  ex- 
amination need  not  be  sworn,  nor  need  fact 
that  he  was  sworn  appear  In  deposition. 
The  statute  does  not  require  It,  and  section 
>T4  or  Code  o(  Civil  Procedure  being  In- 
applicable,—People  V.  Riley.  TG  Cal,  BS,  101. 
T  Am.  Cr.  Rep.  <00,  16  Pac.  544;  People  r. 
Nunley.  142  Cat.  441,  444,  76  Pac.  45. 

15,  Official  reporter  of  the  court  of  com- 
mitting msglstrale  need  not  be  sworn:  but. 
If  It  were  otherwise,  and  the  matter  mate- 
rial, the  presumption  would  be  that  he  was 
sworn.  In  the  absence  ot  a  showing  to  the 
contrary.— People  v.  MuUaley,  IS  CaL  App, 
IT.  lie  Pac.  SI, 

3*.  Same— What  la  aot  prerc^Blaltc  to 
appolBtBMBt  at. — It  Is  not  prerequisite  to 
appointment  of  shorthand  reporter  by  mag- 
istrate, under  provisions  of  this  section, 
that  there  ehsll  be  an  affirmative  showing 
as  to  bis  quallflcatlons.  especially  In  view 
of  magistrate's  knowledge  that  person  so 
appointed  Is  competent  shorthand  reporter, 
and  In  view  of  further  fact  that  It  was  not 
claimed  by  defendant,  or  his  attorney,  that 
he  did  not  In  fact  possess  necessary  quallfl- 
catlons. Nor  Is  It  necessary  that  person  so 
appointed  by  magistrate  shall  be  olflclal 
reporter  of  any  court.  There  Is  nothing 
In  law  expressly  requiring  that  such  re- 
porter shall  possess  auallflcatlona  preacribed 
by  reporters  of  superior  courts. — People  v. 
Nunley,  142  Cal.  441,  441,  T6  Pac.  45. 

3T.  Same — Wkat,  OBly.  la  aBthorltr  tor 
■ppolalBicat  ot. — Charter  ot  city  and  county 
of  Ban  Francisco,  which  provides  tor  «p- 
p'olntment  of  two  stenographers  by  Judges 
of  police  court  to  take  notes  at  all  prelim- 
inary examinations,  and  Axes  their  com- 
pensation, is  only  authority  In  matter  ot 
employment  of  stenographers  In  taking  tes- 
timony In  preliminary  azamlnatlonSi  and 
police  magistrates  of  such  city  and  county 
have  no  authority  to  appoint  third  person 
for  such  duty,  and  to  Hx  his  compensation 
as  charge  against  such  city  and  county. — 
Elder  V.  McDougald,  145  Cal.  T4l>,  71S,  TB 
Pac  411. 
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3&     TratlBoi 


In     take*     eam4 


tloBBllr, 


eiamlnatlDn  Is  only  taken  conditionally 
(Bectlons  686,  it)  Penal  Code),  and  can  not 
be  read  against  derendant  until  It  has  been 
"SBtlafactorliy  shown  to  the  court"  that  the 
witness  Is  dead  or  Insane,  or  can  not  with 
due  diligence,  be  found  within  the  slate. — 
People  V.  Ultchea  H  Cal.  SG,  SS,  2T  Pac 
t6Z. 

30.  Wkat  BBBrlnt  to  aDtkorlae  IIIbs  of 
IntormatloB. — Where  It  appears  that  an  ex- 
amination was  had  before  a  police  ludge, 
and  magistrate  authorised  by  law  to  maks 
such  examination,  and  such  examination 
was  conducted  according  to  forms  of  law. 
by  questions  and  answers,  all  of  which  were 
taken  down,  and  afterwards  written  out  In 
lonKhand  and  certified  to  by  stenographic 
reporter,  appointed  by  court  for  that  pur- 
pose, this  Is  sufficient  to  authorlie  district 
attorney  to  nie  an  Information  under  sec* 
tion  809,  ante.— People  V.  More,  S8  Cal.  600, 
GO  3,   S   Pac.   401. 


Sa     IfsBc  of  wlt-eu — Place  of  reaMenee 

— Bnslncia. — Deposition  must  contain  name 
of  witness,  his  pla.ce  of  residence,  and  his 
bUBlnesB.— People  v.  Mitchell.  04  Cal.  B5,  8E, 
ST  Pac.  802. 

31.  SatDF-^lBtDmallty  Bot  Jnatlfrtas  aet- 
tlas  aBtdr  iBfamatlaa.  —  It  la  not  every 
Informallly  or  Irregularity  before  commlt- 
Justine« 


an   Information 


round   of  defendai 


T.  SUBDIVISION  *— SIGNING  OF  DEPOSI- 
TION BY  WITNESS. 
SB.     SIvbIbk   of    de^valtloH    ky    wltaess. — 

Under  this  section,  deposition  must  be 
signed  by  witness,  or.  If  he  refuses  to  sign 
It.  his  reason  for  refusing  must  be  slated 
Id  writing  as  he  gives  It,  and  It  must  be 
signed  and  certified  by  magistrate  .^People 
T.  Curtis,  EO  Cal.  95.  90;  People  v.  Mitchell, 
04  Cal.  tS,  86,  27  Pac.  801. 

3C  Sane  — PkonoKrapkle  rr»vriec  — Cer- 
tiaeate  of. — In  those  cases  In  which  the 
magistrate  has  appointed  a  phonographic 
reporter,  by  whom  the  testimony  was  taken 
down  in  shorthand,  the  reporter's  transcript 
of  hia  notes,  when  wrKten  out  and  certified 
by  him  as  being  a  correct  statement  of  the 
testimony  given  and  the  proceedings  bad. 
It  shall  be  received  as  prima   facie  correct. 

-People  T.  Mitchell.  (4  Cal.  SO,   80,  27   Pac. 


802. 
Aa  «■  aatkei 


eatloB  kr  report 


VI.  SUBDIVISION  B— SIGNINQ  AND  CER- 
TIFICATION BY  MAGISTRATE  — 
TRANSCRIPT  OF  TESTIMONY— CER- 
TIFICATE OF  REPORTER- FILING. 


Certlfleate      ky      liaxlBtrBte.  —  When 

Imlnary  examination  is  concluded,  pre- 
ig  Judge  before  whom  It  was  taken 
t  sign  and  certify  to  it.  If  It  has  been 
ced  to  writing  by  him,  or  under  hla 
;tion,  unless  examination  was  taken 
shorthand,    by    order   of  Judge.    In 


longhai 


script. 


Rodrigo,    09    Cat.    6D1,    602,        SG.  80,  2T  Pac.  802. 


8  Am.  Cr.  Rep.  GS,  11  Pac.  181 
III. 

32.  DepssltlflB     mast     eoatala     qBestlsBB 

a>d  BBBwerer~.De  posit  I  on  must  contain 
questions  put  to  witness  and  his  answer 
thereto. — People  w.  Mitchell,  04  CaL  85,  86, 
27  Pac.  802. 

IV.  SUBDIVISION  3  —  OBJECTION  TO 
QUESTIONS— AB  TO  STATEMENT  OP 
GROUNDS. 

33.  OkJeetiBB  to  qaeattoBs.  —  Deposition 
must  contain  objections.  If  any  were  madei 
and  ground  of  objections,  to  any  ot  ques- 
tions or  answers,  and  ruling  thereon. — Peo- 
ple V,  Mitchell.  (4  Cal.  SG.  80,  2T  Pac.  802. 

34.  Wkat  okJeetioB  stales  ktobbJ.- In 
deposition  taken  at  preliminary  examination 
J>efore  committing  magistrate,  an  objection 

to  question,  that  it  was  "Irrelevant  and  im- 
material." Is  good,  as  it  shows  ground  on 
which  question  was  overruled.- People  v. 
Riley,  TE  Cal.  98,  106,  T  Am.  Cr.  Rep.  000, 
16  Pac.  644. 


SH.  Crrtlflrale  ot  reporter  —  ABtkenllca- 
ttaa  of  deposition  by  certlflcate  of  reporter 
Is  sole  and  exclusive  method  provided  by 
statute  of  proving  It;  and  where  there  is 
no  cerliflcate.  or  only  one  that  Is  materially 
defective,  there  Is  no  such  deposition  as  Is 
contemplated  by  statute;  and.  In  absence 
of  such  deposition,  1 


med.    until    i 


>  Jurj 


but 


that  transcript  produced  was  duly  cerllded 
by  reporter  as  being  correct  statement  of 
testimony  and  proceedings.  —  People  v. 
Buckley.   143  Cal.  37E,  102.  77  Pac.  109. 

See,  alao,  par.  S6,  this  note. 

3S.  SaBie— "Copy"  ean  ■ 
— Requirement  of  above  a 
porter  shall  certify  to  hi 
It  la  "a  corr. 
mony."  This 
as  evidence  against  accused,  and  require- 
ment is  not  satisfled  by  his  certificate  that 
It  Is  "a  true  copy  of  the  testimony,"  When 
such  testimony  Is  taken  in  shorthand  and 
Is   afterwards    wrlden    out    In    longhand    by 


signed   by   i 


lute   d 


lulre 


titute, 
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qutr«*  repart«r  to  eertlty  that  It  Is  correct 
"statement"  of  testimony.  Teitlmonr  thus 
written  out  by  reporter  Is  oriKinal  testi- 
mony ot  wLtneas,  and  reporter's  certLflcate 
Klves  It  same  authentlcatfon  as  does  sub- 
scription by  witness  himself  when  such  tes- 
timony la  originally  taken  In  lanshand. 
Reporter  l>  no  more  at  liberty  to  substitute 
a  "copy"  or  this  testimony  for  original 
statement  which  he  la  required  lo  write  out 
In  longhand,  than  would  be  magistrate  to 
■ubstltute  copy  of  teatlmony  taken  by  him. 
—People  V.  Ward,  106  Cal.  «63,  85T(  38  Pac 
»*S. 

40.  flaaac—'^orreet  ataleMcnt"  «I  (eBll> 
■loBy. — Above  section  contemplates  that  re- 
porter ahall  set  forth  himself  that  hla  tran- 
script Is  correct  statement  before  he  makea 
bis  certlflcate  to  that  efTect.  but  It  does  not 
concern  Itself  with  method  by  which  lie 
shall  so  satisfy  himself:  It  simply  provides 
that  when  he  has  certided  It  as  being  cor- 


Ini 


I  It  IB  prim. 


facie 


t.      This 
ertlfleil 


by    I 


41. 


eporter  gives  longhand  t 
script  of  shorthand  notes  of  testimony 
proceedinSB.  made  and  cer titled  by  sh 
hand  reporter  appointed  by  maglsti 
same  authentication  as  does  subscrip 
by  witness  and  certlflcate  of  maglst 
when  deposition  Is  originally  taken  In  1< 
hand  under  other 


It    I 


tuples 


deposition  taken  originally  In  longhand  and 
subscribed  by  witness,  whether  taken 
through  an  Interpreter  or  not.— People  y. 
Lewandowakl,  113  Cal.  ETt,  ETT.  TT  Pac.  4E7. 

43.  Same  —  Mmmt  be  ivrlttea,  But  oral. — 
The  statute  requlrea  written  certlflcate.  and 
says  that  reporter  ahall  "transcribe  into 
longhand  writing  his  Bald  shorthand  notes. 
and  certify  and  flle  the  same."  It  IB  mani- 
fest that  an  oral  "certlflcate"  could  not  be 
"filed."  "Statute  requlrea  written  certifi- 
cate." and  trial  court  Is  not  authorized  to 
hold  that  an  oral  one  would  do  as  well.— 
People  T.  Carty,  77  CaL  111.  IIS,  IB  Pac.  490. 

Ab  lo  ■tcawgrapker's  aotea  ■■  eTldeaee. 
and  right  to  read  them  to  the  lury.  sea  note, 
SI  Am.  St.  Rep.  tST. 

4S.  9aiae  —  PrcaaMPtlaa  Ikat  tnaaeriyt 
WBB  properly  eertlBed. — Even  where  record 
entirely  falls  to  affirmatively  show  that  re- 
porter properly  certlfled  transcript  of  his 
shorthand  notes,  but  does  not  show  that 
there  was  no  such  certlflcate.  It  will  be 
presumed  In  supreme  court,  In  support  of 
ruling  of  court  below.  In  absence  of  speclDc 
objection  on  ground  of  want  of  proper  cer- 
tificate, that  transcript  was  properly  eertl- 


ment  of  s 

169. 
4B.     S«a< 

though  he 
such   certit 


-What  la  ■ofleleal  aa  "eorrect 

—  A    stenographer's    certlflcate, 
istantlal  compliance   witb   form 


Ing  statute  when  formulating 
le.  If  It  certifies  that  tran- 
I  full  and  complete  record   of 


I  of  certlflcate  < 
by  evidence  contalnli 
slon  that  It  Is  Incor: 
course,  to  transcript 
who  in  fact  officiated  as  re 
Inary  eiamlnation,  for  If  certificate  was  not 
made  by  person  designated  by  law.  It  would 
necessarily  be  worthless. — People  v.  Buck- 
ley. 143  Cal.  31S.  »8fi,  77  Pac.  169. 


A  "complete  record"  of  teat 
may  fairly  be  said  to  be  c 
ot  hie  testimony.— People 
Cal.  423,  4IG,  E9  Pac.  779. 
4«.     Sane — What  la  net  ■ 


lufflclent, — People    ^ 


47.     FIIIbk  af  orfglaal  ai 

Subdivision  G  of  this  sectio 
that    reporter    shall    file    hi 


.  Hclntyro,   137 

icate  required  under 
Le  that  transcript  Is 

Buch  testimony  and 
icate  that  It  is  "a 
transcript  of  ahort- 
I   by   me   herein,"  la 

Carty,    77    Cal.    813. 

■ECecl  of.— 


iroductton  of 

evidence  c 

ground    that 

t    has    not 

enographk 

nied   original 

required.— Pe 

pie    V.    Es 

244.  G9  Pac.  S 

7. 

137    CaL    343, 
I  Pac.  677. 

record. — Error  can  not  be  predicated  on  (act 
that  "original  notes"  ot  reporter  were  not 
filed  with  transcript,  where  record  does  not 
show  that  they  were  not  filed.  Presumption 
Is  in  support  of  record.— People  *.  Orundell, 

76  Cal.  301,  304,  17  Pac.  31*. 

4S.  Sane  —  ShowltiK  laearrrelacmi  of 
traaaerlpt.— This  Bectlon  requires  original 
shorthand  notes  of  reporter  to  be  filed  with 
county  clerk,  and  presumption  is  that  they 
were   so    filed.      Hence    It    defendant   dealrea 

avail  himself  of  these  notes  (or  that  pur- 
pose.—People   V.  Buckley,  143  Cal.   376,   38*. 

77  Pac.  1(9. 

Sft.  Bpeelleatlaa  aa  1«  Mme — la  dtreetory. 
— Specification  as  to  lime.  In  subdivision  S 
of  thia  section.  Is  merely  directory.  If  the 
filing  be  within  reasonable  time.  It  is  suffi- 
cient.— People  v.  Orundell.  75  Cal.  301.  804, 
17  Pac.  *14. 

Bl.  Saaie  —  RraamaMcarna  of  tlae.— 
SpeclflcAtloti  a>  to  time  within  which  tran- 


■dbyGoo^e 


•  set 
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■cript  of  teltlmony  ■■  to  be  filed  la  merely 
directory,  and  If  It  [a  tiled  within  resHonable 
time,  It  1>  BUfficlent.  Whero  eiamlnatlan 
wu  held  durlnr  latter  part  at  October,  and 
tranaerlpt  was  filed  before  trial,  which  com- 
menced In  the  following  January,  and  cer- 
tidcate  ot  reportar,  at  end  of  transcript  waa 
dated  about  middle  ot  Inlervenlncr  Decem- 
ber, court  waa  not  prepared  to  aay  that 
time  wa*  unreasonable. — People  t.  Buckley, 
143  Cal.  STG,  SSI.  TT  Pac.  1S9. 

to.  Saaae — Tentk  day  oh  Sandar. — Tran- 
aerlpt or  testimony  Ih  died  wllhin  time  pre- 
scribed by  law  If  tenth  day  fatla  upon 
Sunday,  and  auch  transcript  Is  flled  on  next 
day.— People  v.  Nunley.  Hi  Cal.  141,  441,  76 
Fac.  4G. 

as.  TraBaerlvtte>  by  reporter — Xypewrit- 
■■K — CftKBHiiaoH — VerUeatloB.— If  any  aua- 
piclon  la  raised  aa  to  whether  certificate  of 
shorthand  reporter  la  correct,  by  reason  of 
expoaure  of  fact  that  there  waa  no  com- 
parison for  purposes  of  verlflcallon  of  re- 
sult of  work  ot  typewriter  with  original 
shorthand  nolea.  evidence  of  reporter  that 
he  accurately  dictated  to  hli  typewriter, 
and  evidence  ot  hla  assistant  that  she  fully 
and  literally  put  Into  longrhand  his  dictation, 
la  competent  for  purpoae  ot  showing  that 
work  ot  transcription  waa  accurately  done, 
and  that  transcription  waa  what  certificate 
repreaented  It  to  be,  correct  statement  of 
testimony  and  proceedings.  For  this  pur- 
pose auch  statement  la  In  no  way  hearsay 
testimony, — People  v.  Buckley,  I4t  Cal.  ITE, 
S86,  77  Pac.  169. 

S4.  Sbki — MeBHtav  of  atiitBte — Typewrlt- 
iac. — While  statute  requires  reporter  to 
transcribe  Into  longhand  writing  his  short- 
hand notes,  this  does  not  mean  that  ha 
must,  with  his  own  hand,  do  actual  type- 
writing. Such  construction  would  be  un- 
reasonable, and   practice  thereby  compelled 

cases  Impracticable,  but  would  be  : 


ictlce    of 


—People  V.  Buckley, 
143  Cal.  37G,  384.  7T  Pac.  169.  See  People 
V,  Donnelly.  143  Cal.  3S4,  199.  77  Pac.  177. 
SO.  Smm—S»t  Beeessary  In  tmmr  at  dls- 
ebarge. — The  code  does  not  contemplate, 
much  less  require,  shorthand  notes  of  re- 
porter to  be  transcribed  where  accused  has 
If    It 


tant  who,  under  hU  dictation^  and  In  hla 
presence,  makes  longhand  IrattMsHpt  that 
reporter  la  blmself  tranaorlblng  hla  abort- 
hand  notes,  witbln  meaning  and  require- 
ment ot  this  section.  He  participate*  In 
every  part  of  work.  And  tact  that  he  haa 
aaslatance  of  othera  therein  doea  not  make 
It  anr  the  lesa  hla  transcription. — People 
V.   Buckley,    141    Cal.   175,    134.    77    Pac.    169. 

ST.  flaue — Placed  ur*m  footlBv  of  Jevo- 
BltlBB.  —  Under  provisions  of  thia  aectlon. 
longhand  tranaerlpt  ot  shorthand  notea  ot 
testlmoi^  and  proceedlnga.  made  and  cer- 
tllled  by  ahorthand  reporter  appointed  by 
maglatrate  to  take  down  same,  and  who 
did  take  down  aame.  llled  with  county  clerk. 
Is  placed  upon  footing  of  deposition. — 
People  V.  Buckley.  143  Cal.  ST6,  ISi,  77 
Fac.  1(9;  People  v.  Ijewandowskl,  111  CaL 
674,    S77,    77    Pac    4(7. 

BS.  Sanse — Wkat  Is  traaaeFlvtloH  ky  ate- 
■agrBrtCT. — Where  stenographer,  who  took 
notes  of  preliminary  examination  before 
magistrate,  personalty  dictated  his  notea  to 
typewriter,  who  made,  under  his  dictation 
and  In  hla  presence,  typewritten  copy 
r tilled  by  him  to  be  correct  this 


crlptloi 


by 


with 


legist 


requi 


I    to 


i  fllcd  with  original 
In  cases  where  accused  Is  discharged,  aa 
well  as  In  cases  whera  he  has  been  held 
to  answer.  It  would  have  been  easy  to  say 
so.  No  distinction  whatever  would  have 
been  made. — Mattlngly  v.  Nichols,  ItS  CaL 
332.    334.   69    Pac.    74S. 

M.  Saaae  — Perasaal  anpervlsloa  by 
rrpoTler.^ — This  section,  no  doubt,  oonlem- 
plBtes  that  wcirk  of  reproducing  In  lonR- 
hand    fhcirthand   notes   shall    be   done   under 


who     ' 


Isloi 


Ther 


is 


maanlng  of  this  section,  though  he  did  not 
personally  compare  the  typewritten  copy 
of  his  notes,  as  this  would  not  dlsproye 
correclnesB  of  his  certldcate.— Peopls  t. 
Buckley.  141  Cal.  376,  184,   77   Pac.  169. 

B*.  Varlaaire — BReet  of.  —  Inconsequen- 
tial variance  of  depositions  from  reporter's 
notes  will  not  vlllato  deposition.  If  It 
clearly  appears  that  such  variance  was  not 
In  least  harmful. — People  v.  Qoodrlcb,  141 
Cal.    116,    ttl.    75    Pac.    79(. 


M.  Anthorlty  to  eharge  for  BcrvlecB  ftF 
ta  flx  teea, — This  section,  aa  amended 
March  3,  1881,  did  not  prescribe  any  teea 
to  reporters  for  services  rendered  under  It 
nor  did  It  authorize  magistrates  to  appoint 
reporter  and  to  III  tees  or  compensation  to 
which  he  might  be  entitled  for  his  services. 
There  was  nothinc  In  thIa  section  which 
authorised  reporter  appointed  under  It  to 
charge  for  bla  aervtces  sams  fees  as  were 
allowed  by  law  to  olllclal  reporters  ot 
courts  of  record.  Nor  was  there,  under 
law  as  it  then  stood,  anything  which 
authorised  committing  magistrate  to  tiz  hla 
fees  or  compensation  according  to  any 
standard,  or  at  all. — Fox  v.  Llndley.  67  CaL 
660,    661,    661. 

ai.  Ib  Cttr  »ma  Coanty  of  8bb  fnraaelseo 
— UBcoBBtltnMaBBlIlT  of  act. — Court  re- 
porter la  not  among  enumerated  county 
offlcera,  and,  while  legislature  could  create 
office  of  official  reporter,  and  make  It 
county  office.  It  has  not  done  ao  In  City 
and  County  of  San  Francisco.  Legislature 
has  simply  authorised  Judge  ot  court  to 
employ  person  to  take  down  and  transcribe 
shorthand  notes  of  court  proceedings,  who 
shall   be   known   as   phonographic   reporter 
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Of  court  Th*  Bmaodment  at  section  114. 
Code  oC  CiTll  Procedure,  by  act  of  18SG, 
proTldlne  tbat  oompenaatlon  of  offlclal  re- 
porter for  hlB  aervicBa  is  to  be  monthly 
■alary  to  be  died  by  Judge,  by  order  duly 
entered  on  mlnutea  of  court  which  salary 
ts  to  be  paid  out  of  treasury  of  county,  In 
same  manner  and  at  same  time  as  salaries 
of  county  ofllcera.  IB  unconstitutional. — 
Smith  V.  StTOther.  eS  Cal.  194.  199.  S  Pac 
8»:  Btevens  t.  Truman,  ItT  Cal.  ISG,  Ifll. 
St  Pac  197. 

O.  Sbkc  —  Umlt  •(  ceaapeBsatlaH.  — 
Where  maBlstrate  appoints  aborthand  re- 
porter to  take  testimony  on  preliminary 
examination,  and  proper  certillcate  and 
order  are  made,  such  reporter's  compcnsa- 
aatldn  may  be  Bied,  after  aucb  aervlcea  are 
rendered,  under  this  aeetlon,  not  evceedlnK 
limit  prescribed  by  aeetlon  17«,  Code  of 
CiTll  Procedurs,  as  It  stood  before  pasBBge 
of  unconstitutional  amendment  thereof  of 
March  11,  use.— McAlllater  v.  Hamlin,  83 
CaL   tei,    164,    SfiG,    I'l    Pac.    1ET. 

a.  Bbhc  —  NatBFc  af  navlstrate'a 
■■(harlty — CaaatllntloBallty  of  act — Haa- 
daaiBB. — Where  maslstrate  appoints  short- 
hand reporter  to  take  testimony  on 
preliminary  examination,  function  to  be 
performed  by  such  magistrate  In  flilnK  the 
compensation  of  such  reporter  Is  not  legis- 
lative, but  Judicial.  The  law  under  which 
he  Is  authorised  to  act  Is  not  unconstitu- 
tional, and  county  auditor  may  be  compelled 
by  mandamus  to  draw  hla  warrant  on 
treasurer  without  any  supervision  by  board 
of  supervisors  of  the  properly  performed 
Judicial  action  of  maslstrate.  — McAllister 
V.  Hamlin,  gj  Cal.  Stl,  tST.   IS    Pac.   1ST. 


Aa  ia  adnlaalbilltr  of  deposltloB  db 
Mai,  conatruction  of  section,  see  par.  2, 
this  note. 

As  t*  dcpoaltloa  at  prellBlaary  kearlaK 
belag  takea  evadltlaaallr,  oaly,  see  par. 
SS,   this  note. 


1  detnd  ai 


se,  ante,   I  BBS. 


M.  BtlpalatleB— Tkat  the  depfHitloa  Bay 
kc  nit  Koveras. — Whers  stipulation  exists 
aa  to  whether  deposition  shall  be  read  In 
evidence,  without  condition,  stipulation 
governs.  In  this  view,  certldcate  wuuM  ba 
unnecessary.— People  r.  Orundall,  TB  CaL 
tOl.    306.   IT    Pac.    114. 

«S.  Teatlmoay  Is  adHlaalkle  —  Death  af 
wttarsa  befsr*  trial — If  testimony  of  wit- 
ness given  on  preliminary  examination  is 
taken,  written  out  eertlfled,  and  tiled  by 
reporter,  as  provided  In  this  section.  It 
would  ba  admlaslbla  aa  deposition  in  case 
of  death  of  such  wltneas  before  trial,  as 
provided  In  section  6St,  ante. — People  v. 
Oiler.  «  Cal.  101,  101,  4  Pac.  1066:  People 
v.  Cunningham.  BS  Cal.  SSI.  ST6,  4  Pac.  1144, 
S  Par.  709.  84S;  People  v.  Douglaaa,  100  Cal. 
1,  E,  34  Pac.  490. 


M.  Same— BIlHt  af  atcBSBrapkei'B  ecr- 
tlflcatp. — Where  stenographer  was  appointed 
to  take  testimony  on  preliminary  examina- 
tion before  magistrate,  hla  certlflcaCe  la 
sunident  to  make  deposition  prima  facia 
evidence,  where  he  certines  "the  foregoing 
to  be  dorrect  transcript  ol  examination  In 
above-entitled  case." — People  v.  Riley.  75 
Cal.  98.  101,  7  Am.  Cr.  Rep.  800,  18  Pac.  641. 
See  People  v.  Nunley,  141  Cal.  441,  444.  7E 
Pac  46. 

WT.  Bame— Batlre  waat  of  proper  eertlR- 
eate— dcBrral  obJeMlaa  that  no  foundation 
was  laid  for  Introduction  of  deposition 
taken  before  committing  maglstrBle  Is  not 
BufHclently  apeclflc  to  ralae  queatlon  that 
there  was  an  entire  want  of  proper  cer- 
tincate.— Peoplo  v.  Buckley,  141  CaL  373. 
381,  TT  Pac.  IE9. 


I.     SaMc  — No     prvsaBsptlaa     of     lajarr, 

^B. — Where  It  Is  disclosed  that  deposl- 
i  taken  on  preliminary  examination  does 

contain  correct  tranaerlpt  of  reporler'a 
es  in  several  particulars,  and  It  Is  ob- 
ed  to,  when  offered  In  evidence,  for  that 
ion.  Injury  will  not  be  presumed  from 
)r   which  on  Us   face   Is   harmless.— Peo- 

V.   Mclntyre,   127   Cal.    433.    4ia,   G»   Pac. 


Saiae- 


-Blatate  la  eoBatlMltaBaL — So 


taker 


I   this 


preliminary 
examination  oi  person  charged  with  public 
offense  to  be  read  In  evidence  on  trial  of 
Buch  person,  they  are  constitutional. — Peo- 
ple V.  Oiler,   se  Cal.   101,  102,   4   Pac.  1066. 

71.  S  a  M  c  —  SleBosrrapker  nay  testify. 
KbeB^PolatlBg  by  witaeaa^— Where  depo- 
sition la  allent  as  to  whom  witness  Indi- 
cated by  pointing  to  man  In  court,  short- 
hand reporter  may  be  allowed  to  testify 
that    wIlneHB    then    pointed    to    defendant 


(hla 


subject    1 


Jbjec 

—People 


eatlmoi 


I    part    of 


:.  467. 


ovrski,  148  Cal.  BT4. 
T3.     Saaie—TraBaeHpt  la  Bdnlaalble  where 

depoaltloB  la. — This  section  places  tran- 
script of  ahorlhand  reporter's  notea  In 
criminal  case,  certified  as  prescribed,  upon 
same  footing  as  deposition,  and  transcript 
Is  admlaslbla  In  evidence  where  deposition 
ia  admissible.- People  v.  Orundell,  TB  Cal. 
101,  301.  IT  Pac.  114.  dlatlngulshlng  Raid 
V.  Raid.  T3  Cal.  108,  14  Pac.  TSl. 

TIL  Same  — Wberc  depoBHIsB  vras  vrop- 
•rly  takH  BB«  eertlCeC— Whether  taken 
from  wltneas  through  Interpreter,  or  di- 
rectly from  mouth  of  witness,  deposition  of 
witneaa  taken  at  preliminary  examination. 
In  manner  and  form  required  by  thia  sec- 
tion, when  properly  certified,  may  be  read 
in  evidence  In  <»>•■  mentioned   In  aeetlon 
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68S,  ante.   Statute  so  eipresaly  provides.   It  law  relatinx  to  deposition  of  wltneM  maat 

Is  the  deposition  taken  and  certlfled  as  pro-  be   observed,   and   aucb   deposition    can    b* 

vided  In  this  section  that  Is  declared  to  be  introduced    only   In    cases   provided   Tor   tn 

admissible  by  section   S84.  ante, — People  y.  section   BBS,   ante,  and  wbera  such  deposi- 

Le  wan  do  wait  1,  US  Cal.  674,  WT,  77  Pac.  467.  tion  Is  not  autbentlcated  as  required  by  law, 

r*      S—e-Wfcer,    »lt„«    i,   .ot   ,f   J..       dcn«    m\o'  wha't' wUne«    aTtually"  t«U- 
rl.dlcle-.-lt   IB  proper   to    read    deposition        „^^   ^^  ^^^  „„(   ^,^  received  In  lieu  of  stat- 
in   evidence    where    It    suRlciently    appears        ^  deposition— People    v.    Buckley.    I4a 
that  witness  Is   out  o(  Jurtadiction,— People        ^   j    j^g    jgg    „   p^^    1B3_ 
V.  Qrundell,   7K  Cal.  JOl,   303,   17   Pac.   214.            ^  '  ' 

Same  —  Reporter    aiay    be    eallrd    na 
n. — Where   transcript   o  ' 


TK.     Testimony    not    admisalble  ■ 


FFtlHed  by  n 


form    Is   not   admissible   In   evidence.      The      ^^^^^_^  ^  ^^t^tace.  It  Is  perfectly  practicable 


— People  V.   Morine, 


t  to  call  reporter.  ' 


64  Cal.  B7S.  677.  (reshlng    his    memory,'  testify    as    to    what 

T<.  Sam»— Net  antheBtleatcd  aa  required  occurred  at  preliminary  examination. — Pao> 
by  law.— Every  substantial  requirement  of       pie  v.  Carty,  77  Cal.  813,  SIS,  19  Pac.  410. 

§  870.  DEPOSITION,  BY  WHOM  AND  HOW  KEPT.  Tbe  magistrate  or 
his  clerk  must  keep  the  depositions  taken  on  the  information  or  the  examina- 
tion, UDtil  they  are  returned  to  the  proper  court ;  and  roust  not  permit  them 
to  be  examined  or  copied  by  any  person  except  a  judge  of  a  court  having 
jurisdiction  of  the  offense,  or  authorized  to  issue  writs  of  habeas  corpus,  the 
attorney-general,  district-attorney,  or  other  prosecuting  attorney,  and  the  de- 
fendant and  his  counsel;  provided,  however,  upon  demand  by  defendant  or 
his  attorney  the  magistrate  must  order  a  transcript  of  the  depositions  taken 
on  the  information,  or  on  the  examination,  to  be  immediately  furnished  said 
defendant  or  his  attorney,  after  the  commitment  of  said  defendant  aa  provided 
by  section  eight  hundred  and  seventy-six  and  eight  hundred  and  seventy- 
seven  of  this  code,  and  the  reporter  so  furnishing  said  depositions  as  aforesaid, 
shall  receive  compensation  and  be  paid  by  the  county  for  the  same  as  provided 
by  subdivision  sixth  of  section  eight  hundred  and  sixty-nine  of  this  code. 


KEEPING   OF   DEPOSITIONa  matlon   of  a  public  opinion   that  will   ren- 

1.  CommisEionora'   note.  *•''   **"    "lection   of   a   Jury    a   matter   of 

2.  Heportcrs   of   poUce   courts   of   San   Fran-  ^""''""l^-" 

^jg^Q  2,     Re  parte  ra     of    police     eoarta     at     9a « 
FiBBCiaeo. — Since  (he  adoption  ot  the  ehar- 

1.     ConmlaalDneTB'    Bate    says:      "One     of  ter  the  provlaiona  of  this  section  no  longer 

the   objects   of   this    section    Is    to   keep    tbe  apply  to  reporters  at  preliminary  eiamlna- 

evldence    from    publication    when    examlna-  tlona  in   the    police   courts   of   the   city   and 

tlou   has   been   secret,  and   thus   to  prevent  county  of  San  Francisco. — Tretts  v,  McDon- 

to  aa  sreat  an  extent  as  possible  the  for-  gald,  16  Cal.  App.  Egg,  116  Pac.  $66. 

§  871.  DEFENDANT,  WHEN  AND  HOW  DISCHABGED.  If,  after  hearing 
the  proofs,  it  appears  either  that  no  public  offense  has  been  committed  or  that 
there  is  not  sufficient  cause  to  believe  the  defendant  guilty  of  a  public  offense, 
the  magistrate  must  order  the  defendant  to  he  discharged,  by  an  indOTsement 
on  the  depositions  and  statement,  signed  by  him,  to  the  following  effect: 
"There  being  no  sufficient  cause  to  believe  the  within  named  A  B  guilty  of 
the  offense  within  mentioned,  I  order  him  to  be  discharged," 

.  1 163   Crlmfnal 
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DISGHABGB  OP  DBFBnDANI^— COHHITHENT   OF. 


flSTS 


DISCHARGE    OP    DEPENDANT— OBDBB 
OF    DISCHARGE. 

1.  Construction    of   statate. 

2.  Detention    for    arreet. 

3.  Indoraement   of,   upon   "deposition." 

4.  3ame — Upon   testimonj. 

5.  No  bar  to  second  mamination. 

6.  Void  order. 

1.  CaBBlTHetloB  Dt  BtBtaM. — The  BtBtat« 
conlemplBtes  that  order,  sithflr  of  dlscharKe 
or  committal,  made  upon  completion  of  ex- 
amination, shall  be  reduced  to  writing  at 
conclusion  of  eiamlnatlon,  to  which  refer- 
•nce  can  be  had  to  guide  magistrate  in  the 
matter  In  any  question  which  may  subae- 
quently  arise. — Ei  parte  Branlgan,  IS  Cal. 
lit.  IIT. 

X,  DeleattOB  for  arrest. — A  court.  Upon 
flndlng  commitment  lllesal,  will  lome- 
timea  direct  that  prisoner  be  detained  for 
short  time  to  allow  him  to  be  again  ar- 
rested by  warrant  on  proper  authority. — 
Ex  parte  Crandall,  1  Cal.  144,  145. 


iormer.  If  defendant  Is  discharged,  magis- 
trate may  properly  Indorse  his  order  upon 
such  former  "deposition,"  and  necessity  for 
transcribing  reporter's  shorthand  notes  for 
purpose  of  having  dlsfharge  Indorsed 
thereon  Is  not  apparent,  —  Mattlngly  T. 
Nichols,  III  Cal.  IS2,  SS4,  BE  Pac.  748. 

4.  Sane — Vwau  testlMaar- — Order  of  dis- 
charge may  properly  bs  Indorsed  upon 
testimony  taken  by  magistrate  when  com- 
plaint 


II  a 


slty  f 


shorthand  r 
of  having  discharge  indorsed  thereon  Is  not 
apparent.— Mattlngly  v.  Nichols,  1}3  Cal. 
332,  334,  SG  PaC.  T48. 

B.     Tta   bar  to  sseaaJ   cxaKlBMtlea. — Dis- 
charge of  person  accused  of  felony  on  his 


latloi 


lother 


mplal 


■    dllTer 


whlc 


charges  sams  offense.  An  examination  Is 
not  a  trial.— Ei  parte  Oarst,  10  Neb.  78,  2 
Am.  Cr.  Rep.  GIS,  820.  4  N.  W.  Ell. 

An  t*  prellBlaary  eaasslnaltsa  aof  betag 
a  trial,  eee,  ante.  1  158.  note  par.  21. 

9.  Void  order, — Order  of  justice  of  peace, 
after  examination,  discharging  defendant, 
and  ordering  him  to  appear  before  him  for 
trial    for    misdemeanor    included    In    felony 


§  872.  DEFENDANT,  WHEN  AND  HOW  COMMITTED.  If,  however,  it 
appears  from  the  examination  that  a  public  offense  has  been  committed,  and 
there  is  suffieient  cause  to  believe  the  defendant  guilty  thereof,  the  magis- 
trate must  make  or  indorse  on  the  complaint  an  order,  signed  by  him,  to  the 
following  effect:  "It  appearing  to  me  that  the  offense  in  the  within  com- 
plaint mentioned  (or  any  offense,  according  to  the  fact,  stating  generally  the 
nature  thereof),  has  been  committed,  and  that  there  is  suffieient  cause  to 
believe  the  within-named  A  B  guilty  thereof,  I  order  that  he  be  held  to 
answer  to  the  same." 

History:  Enacted  February  H,  1878,  founded  oo  iH*  Criminal 
Practice  Act  ISGl,  Stats.  1S61,  p.  230;  amended  April  15,  1S80,  Code 
Amdts.  1880  (Pen.  C.  pt.),  p.  37;  by  Code  CommlBaion,  Act  March  16, 
ISOl,  St&tB.  and  Amdta.  19D0-1,  p.  4S3,  act  held  unconstltutloaal,  see 
history,  g  5,  ante;  amendment  re-enacted  March  22,  190G,  Stats,  and 
Amdts.  1906,  p.  763. 


COMMITTING     DEFENDANT  —  WHEN 
AND   HOW— INFORMATION. 

1.  Commiasioners'  note. 

2.  Commitment — Admiasion     of     hearsay 

and   incompetent   evidence. 

3.  Same — Atone  is  the  basia  of  informa- 

4.  Same  —  Complaint     failing     to    state 

public  offense. 

f.  Same — Conflicting    eridenee. 

6.  Sa-ne — Defendant    ia    legally    commit- 
ted, nliOD. 


7.  Same — Depositions — Complaint    eqniT- 

8.  Same — Directory   provisions. 

9.  Same — For     grand     larceny  —  Indict- 

ment   for    grand    larceny    charging 
stealing    from    person. 

10.  Same — Form    of    commitment. 

11.  Same — Information    need    not    follow 

exact  language. 

12.  Same — Sufficiency     of     evidence— Be- 

jecting   testimony  of  accused. 

13.  Construction    of    section. 
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42. 


Pietriet    attorney — Ckn    not    control 

magistnte. 
Same — Nature  of  his  fuoctioni. 
Same — Not  bound  b;  mistaken  desig- 
nation of  ofTeDse  hj  Qkagistrate. 
Holding  to  a  newer — Different  offense. 
Same — Duty  of  magistrate. 
.  Same— "Good    eanse" — Difllcultj    of 

Same — Naming   offense — Reference   to 

deposjtione. 
Same — Becommendation     of     grand 

jury. 
Same— Wliat  is  no  cause  for. 
Same— Written  confession  of  guilt, 
ludoisement  on  complaint  —  Accused 

not  prejudiced. 
Same — Directory    provision — Must    be 

Same — Is  valid  though  order  of  com- 
mitment endorsed  on  complaint. 

Same— Treatment  of  original  com- 
plaint as  deposition. 

Indorsement  npon  depositions — Direc- 
tory provision. 

Same — General  requirement. 

Same — In  language  of  statute. 

Same— Taken  at  emraiBation. 

Same — Without   name  or  date. 

Murder- — Date  of  order  of  commit- 
ment, a  question  of  fact — Filing  in- 
formation. 

Order  of  commit  ment — In  general — 
Coostniction  of  order. 

Same — Same — DistinetioB  —  Const  itu- 

Same  —  Same  —  Warrant    of   commit- 
ment under  section  8T7,  post. 
Same — Same — Issue  of  second  commit- 

8a me — Same — Must  be  in  writing. 
Same—Same^ — Must  state   what   facts. 
Same — Same — SendiEg    back    to   mag- 
istrate  for   indorsement. 
Same — Same — Under   true  name — Fio- 

—  Compliance 


43.  Same  — When   suCScient- 

with  statute. 

44.  Same—^ame — Failure    to    give    nama 

of   party   murdered. 

45.  Same  —  Same  —  Illustrations    of    two 

good    commitments. 

46.  Same — Same*-Proper    ID    form. 

47.  Same — Same — Beferenee  to  complaint 

as   "within   deposition." 

48.  Preliminary  eiamination — Order  hold' 

ing  to  answer. 

49.  Prerequisites  to  information. 

50.  Reference  to  section  of  the  code  de- 

flning  the  crime. 

51.  R'ghts  under  defective   commitment — 

Information  to  be  filed  in  one  year. 


I.  Same — Opportunity  to  interpose  chal- 
lenge to  grand  jury. 

i.  Same — Presumption  in  favor  of  regu- 
larity of  proceedings. 

i.  Begularity  of  procecling  by  infor- 
mation— Does  not  depend  on,  what. 

I.  Same — Setting  information  aside  for 
irregularities. 

'.  Same — Substantial    rights   of    defend- 

I.  Same — Validity  of  information  not 
affected  by  defects  of  complaint  be- 
fore  magistrate. 

I.  Same — What     authorizes     information 


61.  Same— What    commitment    is    not    . 

good  basis  for  information. 

62.  "Sufficient  cause" — Meaning  of. 

63.  Writ   of   habeas   corpus— May   not   b 

used  in  place  of  writ  of  error. 


1. 

en-       mmtt      Bajg 

•■Tho 

cha 

nge  consists 

n   the  substltutlD 

a  of  the 

for    'depoBltlon, 

the 

the   worfls     and   C 

mmltted 

he  sherlB  o 

the   county    of    blank,'    at 

the 

end  ol  the  ■ 

ct[on." 

S. 

hraraay 

■■d  Imvamprteai  vvMence  by  a  commJttlns 

maKisUate  Is  Immaterial  where  there  is 
sufficient  competent  evidence  upon  wlileh 
to  base  the  flndlns  ol  probable  csuae. — 
Ifatter  of  KawaKncbl,  It  Cal.  App.  498.  107 
Pac,  T*t. 


forn 


<7,  1 


S,  Same— Alane  la  tke  basis  »t  the  i» 
fonuatlaB  and  If  upon  Its  face  It  was  regu- 
lar and  charged  an  offense  of  which  the 
superior  court  has  triable  Jurisdiction  the 
(act  that  the  accused  might  have  been 
taken  into  custody  and  before  the  magis- 
trate for  preliminary  hearing  without  au- 
thority of  law  can  not  be  reviewed  on  a 
motion  lo  set  aside  the  Information  because 
after  the  charge  has  been  examined  by  a 
magistrate  and  the  evidence  taken  and  the 
examination  warrants  the  commitment  of 
the  defendant  for  trUt  the  Imperfections  ot 
the  "complaint"  are  cured,— People  v,  QreK- 
ory.  g  Cat,  App,  TSS,  Til.  BT  Pac.  SIS, 

4.  Bmmt — CDsmlalat  tnnimm  ta  mtmtr  r«b- 
Ite  •!!<■■«.— In  view  of  the  provisions  of 
above  section,  where  tho  accused  person 
failed  to  attack  the  complaint  upon  which 
a  warrant  was  Issued  (or  his  arrest  on  a, 
charge  of  libel,  as  Insufficient  to  Justify 
the  Issuance  o(  the  warrant  and  examina- 
tion, (rom  which  It  appeared  that  a  publlo 
offense  had  been  committed  and  sufficient 
cause  existed  to  believe  defendant  guilty 
thereof.  It  was  the  duty  of  the  maKlstrata 
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to  commit  th*  dafendMt  for  tha  oITens*  of 
libel  upon  aald  axaimln&tlaii  ahowD  to  bnv* 
been  committed,  even  tbougli  tha  complaint 
concededly  I>.llea  to  charsa  a.  public  oSeDae, 
and  an  lnrDrma.tlon  baaed  on  tha  commit' 
ment  havlnc  followed  It,  ttie  auperlor  court 
erred  In  aettinc  aside  auch.  commitment  od 
tha  ground  that  before  the  flllnE  thereof 
the  defendant  had  not  been  leKBlly  com- 
mitted by  a  mBKlHtrate,' — People  T.  Btarke, 
S9  Cal.  App.  MS.  ITS  Pac.  E2T,  tollowlnK  the 
doctrine  In  People  v.  I^e  Ldok,  III  CaL 
tie,  71  Pac.  1021. 

B.  Bub*  —  CftaflletlBK  cvMcaee.  —  Where, 
upon  motion  to  set  aelda  an  Information, 
the  evidence  aa  to  whether  the  order  hold- 
ing! the  accuaad  to  answer  was  algned  prior 
to  the  nilnr  of  the  information  la  confllct- 
tas,  the  decision  of  the  trial  court  will  not 
be  dlalurbed. — People  v.  SlemBau,  IGl  Cal. 
1ST,  IBS,  B6  Pac  8«1. 

«.  Sane— DefeadaBf  la  Icvallr  caatMltted 
whea  mBKlstrate  haa  acted  Judicially  and 
ha*  made  and  alKned  order  of  commitment, 
IhoUKh  that  has  not  been  Indoraed  on  com- 
plaint or  depoBltlons.  Return  of  deposl- 
tlona  and  order  of  commitment  are  mere 
ministerial  dutlea— Peapla  v.  Tarbox,  US 
Cal.  GT,  BO,   it  Pac.  IBS. 

Ica't. — Prior  to  the  amendment  of  190G,  the 
word  "depoeltlon"  was  proper  to  use  in- 
stead of  "complaint"  but  It  waa  held  even 
then  that  ihe  former  waa  the  equivalent  of 
the  latter. — People  v,  Laplque,  10  Cal.  App. 
e«9,  tit,  101   Pao.  114. 

8.  Sanae  —  Directory  proTUIoaa,  —  In  ao 
far  as  this  section  provides  that  the  order 
■hall  be  Indoraed  upon  the  deposition  it 
may  be  regarded  aa  directory,  but  It  la 
esaentlal  that  It  ahould  be  reduced  to  writ- 
Ins  and  entered  either  upon  the  ofllclal 
docket  of  the  maKlatrate  or  upon  the  com- 
plaint or  depoaltlona. — People  T,  Slemsen, 
1E3  Cal.   3>7,  189.  9S  Pac.  8G3. 

S.  Sane — Tor  Kraut  lareeay— IndletHPat 
for   sraad   larccay   charKlnv   atcallav    froai 


rely  a 


Itlni 


11   with 


r  detalL — People  v.  Ijeporl.  IB 
00.  169  Pac.  (92. 

1*.  Baaac— .Fara  of  esnaaHaieat.— Com- 
mitment reading  as  follows  "It  appearing  to 
me  that  the  oSenae  in  the  within  deposition 
mentioned,  to  wit,  obtaining  money  under 
falae  pretensea,  haa  been  committed"  etc., 
the  complaint  thus  being  made  a  portion  of 
the  commitment  and  so  conaldered.  the  com- 
mitment Is  BUfflclent  under  section  RTS. — 
People  r.  Ijiplque,  10  CaL  App.  S6»,  STS, 
103  Pac.  194. 

Aa  ta  farK  at  eoaamldBeat  Kaneratly,  see, 
poat,  I  S7T  and  note. 

Aa  t«  prober  tor^  vt  csaaailtBicat,  see 
par.  41,  this  note. 

11.  SaMe^I*t*raiB4loa  Beed  act  follow 
«xart  laaanace. — It  la  not  necessary  and 
waa  never  contemplated  that  the  Informa- 
tion ahould  contain  a  statement  of  the  crime 


In  the  exact  language  or  word  for  word  the 
sama  aa  stated  In  tha  complaint  tiled  before 
the  committing  magistrate. — People  T.  Ar> 
berry.  It  Cal.  App.  749,  114  Pac.  411. 

Aa  to  ■rere«>laltea  of  laforKattaB,  sea 
par.  49,  thla  note. 

U.  Bane  —  BBMeleaer  ot  evMeaea  — Ra- 
Jectlag  teatlBany  ot  acfatJ. — Evidence  not 
required  to  show  beyond  a  reasonable  doubt 
the  guilt  of  the  accuaed  in  order  to  Juatlty 
the  maglatrate  In  committing  him:  whether 
the  evidence  la  sufllclent  beyond  a  reason- 
able doubt  la  for  a  Jury  to  determine.  The 
committing  magistrate,  In  holding  accused 
to  answer,  may  relect  the  testimony  of  the 
accused. — In  rs  Jamea,  —  Cal.  App.  — ,  100 
Pac.  461. 

IS.  Coaatraetloa  of  aeetloa.— This  sec- 
tion contemplates  that  order  referred  to 
therein  shall  be  in  writing  and  Signed  by 
magistrate.— People  v.  Wllaon,  Ot  CaL  177, 
t79,  IS  Pac.  1061. 

11.  DUtriet  attoraey  — Caa  aat  eoalrel 
■wKlBtmte. — Action  of  committing  magis- 
trate can  not  be  controlled  by  district  at- 
torney. Examination  and  commitment  by 
magistrate  for  felony  are  but  substitute 
proceaaes  by  grand  Jury  In  finding  Indict- 
ment, and  district  attorney  occupies  no 
higher  or  different  place  In  one  mode  of 
InvestJsatlon  than  he  doea  In  the  other. 
Hence  where  defendant  was  committed  at 
preliminary  examination  for  manalaughter. 
district  attorney  can  not  aubsequently  In- 
form against  him  for  murder,  and  such 
Information  will  be  set  aside. — People  v. 
Nogirl,   141  CaL  SOS.  EOT,   E98,  TS  Pac.   490. 

IB.  Saaae  — Natare  of  hi*  fnaetlnns. — 
There  Is  not  either  In  constitution  or  In 
laws  enacted  In  furtherance  of  It,  allghtest 
vestige  of  Judicial,  discretionary,  or  appel- 
late power  given  to  district  attorney  in 
controlling  action  of  committing  magis- 
trate. His  functions  are  purely  mInlsterlaL 
He  ia  told  to  file  Information  charging  de- 
fendant with  ofTenae  for  which,  after  Judi- 
cial Inquiry,  he  has  been  held  to  answer  by 
the  committing  magistrate. — People  v.  No- 
girl, 143  CaL  S96,  598,  70  Pac.  490. 

!«.  Saaae — Not  beaad  bx  aalatakea  dealg- 
aatloa  ot  oVeaao  fcy  ■■■riatrafe. — When  tes- 
timony of  witneases  has  been  taken  and 
returned  by  maglatrate.  Judgment  of  dis- 
trict attorney  must  be  exercised  on  such 
teetlmony:  and  If  such  testimony  shows 
ofCenae  otherwise  than  designated  by  mag- 
istrate to  have  been  committed,  procedure 
by  Information  for  such  other  offense  Is  In 
accordance  with  law.  District  attorney  la 
not  bound  In  such  circumstances  by  mis- 
taken designation  of  offenae  by  magistrate. 
—People  v.  Lee  Ah  Chuck,  B8  Cal.  8fl2.  OSS. 
(  Pac.  SGO.  See  People  v.  VIerra,  S7  Cal.  iSl. 
laS,  7  Pac.  010. 

IT.  Cewarei  People  v.  Nogirl.  14Z  CaL 
G9I.  T<  Pac.  490;  People  v.  Lee  Look,  14t  CaL 
aiS,  7S  Pac.  lOiS. 

18.  Holdlag  to  aaawer — OIBereat  olTeaoe. 
— Committing   masrlatrate   Is   authorlseJ    to 
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hold    defenflant    ( 


nltted, 


svlden 


COMMITMENT  OF  DEFENDANT-^ NFORUATIOK, 

for  any   olTenaa       appea.ri   to   hav*   b< 


his 


I    Bhowa    him    ' 


vitliln 


ted     to        Cokabnc 


.    Wheel! 


Huch  otTenseB  as  are  embrace 
charged  In  complaint. — Peop 
T3  Cal.  ZGZ,  26G,  14  Fac.  796. 

10.  San*  —  Datr  of  maKtatnte. — Even 
where  olTense  charged  In  Information  1b 
totally  dllferent  from  that  mado  In  com- 
plaint,  it   does   not  affec 


intorr 


Cal.  19«,  198,  200. 
23.     Same — Whal 


for. — Loss 


1  want  of  tl 
:     eiamlnatlon     are     not     aulIlcLen 
I   hold   defendant  charged   with   fel 


of  c 


—In  r 


Jay.  10  Idaho  B40,  79  Pac.  202. 

24.  Sami — WiitteB  coafeHlon  of  initl*.— 
Upon  preliminary  examination,  defendant, 
being  Informed  of  charge  against  him  and 
htH  rlghta  In  premiaea,  may  voluntarily 
mak«  written  confesBion  or  statement  be- 
fore magistrate,  acknowledging  commlialon 
of  oltenae.  and  this  ia  competent  and  suffl- 
clent  evidence  upon  which  to  hold  him  to 
answer,    althougb    such    written    confeaslon 


made  by  defendant 
Of  great  eicltement. — People  », 
ISO  Cal.  2GS,  2G4.  62  Pac.  505. 


mat   prejudiced. — I 

defendant  Is  com 
fore  information 
murder,  and  ordei 
Indors 


examination  la 
iltted  by  maglst 
nied  charging  1 


depend  upon  complaint,  but  upon  commit- 
ment.    It  can   not   be  claimed  that  commlt- 

declslona  are  directly  to  contrary.  It  Is 
duty  of  magistrate  to  hold  defendant  to 
answer  for  offense  proved,  whatever  may 
have  been  offense  charged.— People  v. 
Staples,  91  Cal.  26.  27  Pac.  623;  People  T. 
l.e«   Lfook,    141    Cal.    216,    219,    76    Pac.    1028. 

90.  Sane  —  "Oood  eaaiie"  — Dlflcalty  of 
deflalHC. — What  Is  "good  cause"  for  holding 
defendant  to  answer  Is  dllflcult  to  define 
with  precision,  because.  In  great  measure. 
It  must  be  determined  by  reference  to  par- 
ticular circumstances  appearing  in  each 
case.— Bz  parte  Bull,  *t  Cal.  1»6.  199. 

Ab  (s  "BBBctcBt  vaaaa"  and  meaning  of 
term,  see  par,   62,  this  note. 

depoaltloBB — The    expression    "disclosed    by 

deposition"  signifies  "in  depositions  men- 
tioned." or.  as  section  now  stands.  "In 
complaint  mentioned."  The  offense  need 
not  be.  nor  is  it  usually,  mentioned  by 
name  In  deposition.  Facts  showing  nature 
and  degree  of  offense  appear  therein,  and 
district  attorney,  in  drawing  up  informa- 
tion. Is  not  required  to  charge  offense  des- 
ignated in  magistrate's  Indorsement  on 
depositions  taken  at  preliminary  examina- 
tion, but  must  prefer  information  charg- 
ing offense  which  facts  disclosed  In  such 
deposition  show,  or  tend  to  show,  has  been 
committed  by  defendant.  For  this  purpose, 
among  others,  depositions  are  required  to 
be  returned  to  court  at  which  defendant  is 
to  appear. — People  v.  Vlerra,  67  Cal.  231, 
2S3,  234,  T  Pac.  640. 

22.  Same  —  Rve»mBiciidallsii  of  vrand 
Jdry  that  prisoner  be  detained  to  answer 
before  another  Krand  Jury  is  not  sumclcnt 
cause   tor   his   detention. — E 


:omplal 
nitted    1 


thai 


4  Cal.  212,  213,  30  I 


rrltlBg.— m   so  far 


Will 


■Ion — Most   h« 

i  section  pro- 
mtloned  ahall 
lorsed  upon  deposition,  or  "complaInC' 
e  statute  now  stands,  it  may  be  re- 
d  as  directory;  but  it  Is  essential  that 
ill  be  reduced  to  writing  and  entered 
upon  otfldal  docket  of  magistrate  or 
complaint  or  deposition. —  People  v. 
n,  33  Cal.  377.  379,  26  Pac.  1061. 

Bllmeiit     iBdoraed      ob      eomplaliit.— Where 

complaint  was  laid  before  Justice  of  peace 
and  preliminary  examination  was  had,  and 
commitment  made  by  magistrate  in  proper 
form,  such  commitment  is  valid,  though 
order  of  commitment  was  indorsed  on  com- 
plaint.—People  V.  Young,  64  Cal.  211.  30 
Fac.  628. 

28.  Snne  —  Tieatmeat  of  origlBal  eoM- 
plalBi  ■■  depoBltloB. — rt  Is  perfectly  proper 
to  indorse  commitment  on  original  com- 
plaint, treating  it  as  deposition  for  that 
purpose  within  meaning  of  this  section, — 
People  V.  Price,  143  Cat.  3G1,  3G3,  77  Pac.  13. 


29.     Imdommtt 


Chuck,  66  Cal 


B    depoalttoBs  —  Dl- 

rsement  required  by 
"offense    in    within 


e  flndi 


■Bt.— If  Ci 

lable  gro 


for    believing    that  offense 

milted,   and    that  accused   is   guilty   thereof, 

upon  depositions.— Kalloch  v.  Superior 
Court.  66  Cal.  229,  234. 

holding  defendant  to  answer.  Indorsed  upon 
deposition  and  signed  by  Justice.  In  almost 
exact  language  of  this  section,  is  sufficient. 
—People  V.  McCurdy,  63  Cal.  676,  678,  )0 
Pac.  207. 

32.     SaBie — TbIccb  at  rxamlBalloB.— Where 
defendant  has  been  arrested  on  information 


laid    befor 


JUE 


,    and    prelim- 


Tiinalion  hi 

pliance  with  this  section  that  order  for 
defendant's  commitment  is  Indorsed  upon 
deposition  taken  at  such  examination,  and 
not  upon  depositions  accompanying  original 
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T.    Hardliion 

«1    CaL 

378. 

79. 

B-— Com- 

mltm 

ent    Indorsed    upon    deposition 

a    which 

does 

o(   person    alleged    to 

been  murdered. 

and  which  l8 

dace 

iB   not  necesgar 

ly    bad.      Flllne    order 

o(co 

mroltment  ■uHlclently  fliea  da 

la  to 

etion  with  depositions 

whic 

h    show    that    ei 

s   had.— 

People    V.    McCurdy, 

6S    Cal.     S7B, 

6TS.    10 

Fac. 

S4 

Mnrdei^Da<e 

af    oFder    »t 

a    qnealloB    of 

fact— FIllBK 

—Although  an  o 

der  of  comm 

tment  Is 

flilnr  of  an 

ntorma- 

tlon 

for  murder,  the 

lueatlon  as  to 

whether 

.   prior 


1  aunt 


Et  question  of  fact  for  the 
determination  of  the  trial  court,  and  Its 
decision  will  be  subject  to  the  rule  of  con- 
flict, as  Id  the  case  of  other  quesllons  of 
fact. — People  v.  Siemsen.  lES  Cal.  383,  3& 
Pac.  Stt. 

as.  Order  •<  eoBmitincat — In  iccaeral — 
ConstnietloB  ct  order.— Where  police  Judge 
committed  one  brought  before  him  upon 
sworn  complaint  charging-  defendant  with 
assault  with  Intent  to  commit  robbery,  and 
after  preliminary  examination  he  Indorsed 
on  deposition  taken,  "It  appearing:  to  me  by 
testimony    of  withln-named   witnesses    Chat 


1  that 


BUfflel' 


guilty 


believe  wl  thin-named  (persor 
thereof,  I  order  that  he  be  held 
Eame.  and  that  he  be  admitted  to  ball."  etc., 
and  where  such  police  Judge.  In  making  this 
Indoraement,  after  prefliing  title  of  case, 
added.  "Charge  of  felony,  to  wll.  attempt 
to  rob."  such  commitment  is  reg^ular.  The 
order  refers  to  complaint,  and  complaint 
distinctly  charges  defendants  with  asaault 

plaint  being  thus  referred  to,  aa  It  charges 
offense  Just  before  mentioned.  It  is  Just  and 
proper  construction  of  such  order  that  It 
referred  to  ofTenae  stated  In  complaint, 
>mplaint     ought     to 


and  not  I 
Is  "feloT 


Indoraer 
would  n 


)  wit. 


ords.  in 


i    tore 


mpt   t 


'    takei 


Ich  such  person  is  sent  to  prison.  Sub- 
tute  tor  tribunal  which  dnds  indictment 
not  proceeding  before  committing  magla- 
,te  alone,  but  that,  wlUt  superadded  dls- 


>8T3 


cretton  of  district  attorney. — People  t.  Lee 
Ah  Chuck.  Ce  Cal.  662,  6GE.  S  Pac.  35S.  See 
People  V.  Vierra.  67  Cal.  231.  !33.  7  Pac,  610, 
37.  Sane— Same  — Warranl  of  nnnlt- 
BiFBt  anaer  aeetlon  S7T,  post.  Is  different 
order,  and  must  be  distinguished  from  order 
prescribed  by  this  section.— People  v.  Mc- 
Curdy.  83  Cal.  GT6,   G7S,   10  Pac.   ZDT. 


Jtmeal.— Wher 


indot 


sltloi 


:  of  Justice,  or  If 
there  are  neither  depositions  nor  statements. 
Justice  of  peace  la  authoriicd  to  Isaue  sec- 
ond commitment  in  place  of  defective  one 
previously  laaued.  Commltmenta  may  be  ia- 
sued  until  object  of  order  la  accomplished. 
— Ex  parte  Branlgan,  IS  Cal.  133,  13E.  137. 
S8.  Sane — Saur — Maat  be  In  wrlllas.- 
Order  holding  defendant  to  answer  must  be 
In  writing,  but  when,  aa  result  of  examina- 
tion, such  order  has  In  fact  been  made  and 
entered  upon  docket  ol  Justice,  it  would 
aeem  that  no  further  action  on  his  part  Is 
necessary  in  order  to  authorize  district  at- 
torney to  Hie  Information  against  defendant 
for  oftenae  named  In  such  order.  Order 
holding       defendant    to    answer    la,    In    fact 


doch 


of    ju< 


t   is   e 
ind    failure 


ered   i 


complal 

taken  in  no  manner  deprives  such  order 
of  its  validity  or  afTects  any  substantial 
right  of  defendant.- People  v.  Wnllace.  94 
Cal.  197,  159.  39  Pac.  BDO;  People  T.  Taibox, 
115  Cal.  67,  81,  19  Pac.  SS8. 

40.  Sane— Sane — Must  mtatr  nhat  facta. 
— Commitment  muat  not  only  state  otTense 
charged,   but  such   facts 


rule 


latitu 


alnat  p 


^ordln 


Under 
:  fair  to  hold  thai 
either  In  order  or  Indoraemer 
any  other  offenae  than  that 
complaint  or  appearing  from  depositions 
returned. — People  v.  Lee  Ah  Chuck,  88  Cal. 
662.  663,  686,  6  Pac.  8S9. 

Aa   to   eoBiiBitmeBt,    see   para.    t-lS.   this 

30.     Sane  —  Sane  —  DUnnettoa  —  Cenatl- 


led  authorities,  and  such  Is  require- 
ment of  this  section.  It  gives  form  of 
commitment  which  can  readily  be  followed 
by  magistrate,  and  there  Is  no  excuse  for 
issuance  of  defective  process  thereunder, — 
Ex  parte   Branlgan.  IS  Cal.   133,    136. 

41.  Baue — Sane — Seiidl>K  baek  to  aug. 
Utrate  for  Indoneraeal. — Where  there  la  no 
proper   commitment    or    Information    before 

It    up    by    magls- 


3  plac 


:  but  I 


C  be  a 


that' be  conducted  examination  of  defend- 
ant, and  determined  upon  evidence  ad- 
duced, that  It  was  BufUclent,  and  that  de- 
fendant ousht  to  be  tried  in  superior  court 
having  Juriadlction  of  offense  with  which 
he  was   charged.     Matter   would  stand   luat 


after 


had  satisfied  him  of  defendant's  probable 
guilt,  had  decided,  and  entered  such  deter- 
mination on  docket,  that  defendant  should 
be  tried,  and  had  sent  up  deposition,  com- 
plaint and  other  papers  without  any  in- 
dorsement whatever.  In  such  event,  matter 
would  be  la  aame  con dl tlon  as  It  ha   bad 


Digitized  by  Google 


•  sn 


COHMITHBNT  Or  DBrEHDANT-^UIFOKIIATIOir. 


retalnad  pkpari  tn  hia  own  offlcs,  knd  had 
there,  after  a  time,  dlacovarinK  his  own 
lachea  In  not  IndoraloK  and  aendlns  them  up 
to  proper  court.  Indorsed  proper  order  of 
commitment  on  compUint,  no  evidence 
havlns  been  reduced  to  writing,  and  then 
Bent  it  up  to  the  trial  court.  Furthermore, 
^t  papers  from  maslstrate's  court  were  not 
leKAlly  filed  and  had  no  place  In  eiiperlor 
court,  they  were  atlll  In  maKislrate'B  court. 
and  he  could  make  a  proper  commitment, 
belns  Bulded  by  his  docket  to  show  what 
he  had  actually  done  at  prellihinarr  exam- 
ination.—People  V.  Thompson.  81  Cal.  SSI. 
600,  C04,  H  Pac,  Sg4.  See  Ex  parte  Fowler 
(Cal.  App.  May  IS.  1907),  90  Pac.  B6S,  9E9. 

41.  Same — Same — tinder  Inr  naaie — Fle- 
tltloDB  aatne. — Though  complaint  before 
maglBtrate  chargea  defendant  at  prelim- 
inary examination  under  flcCltloue  name,  ha 
may  be  held  to  answer  and  Informed  against 
under  his  true  name. — People  v.  Wheeler, 
Tt  Cal.  SBl,  ZG5.  14  Pac.  TSI. 

wlik  atatnte, — Commitment  which  Is  In  ac- 
cordance with  this  lectlon  la  eufflclent — 
People  V.  Rodrlco.  6S  Cal.  601.  601.  I  Am. 
Cr.  Rep.  SI,  II  Pac.  481  People  T.  TbompBon, 
H  Cal.  G9i.  flOt.  14  Pac.  IS4. 

44.  Sane— Saa* — Fallnrc  t*  glra  miae 
«f  party  Bardered. — Order  ot  commitment 
by  magistrate  1b  not  Invalid  because  It 
falls  to  give  name  of  person  alleged  to 
have  been  murdered.  This  la  not  defect 
which  entitles  prisoner  to  hla  diacharge, 
where  order  for  commitment  la  even  mora 
full  than  required  by  this  aectlon  and  com- 
mitment Is  In  form  prescribed  by  section 
877,  post.  It  Is  complaint  and  deposition 
whioh  furnish  Information  upon  which 
future  action  is  based,  and  If  they  are  duly 
flied  wllh  clerk,  although  not  until  BUbse- 
quent  day.  It  is  sufBcient. — Ex  parte  Wal- 
pole,  86  Cal.  182.  814,  14  Pac.  SET. 

40.  Same  —  Save  —  IllBatradoaa  of  two 
goad  coiBBlt^catB,  one  for  grand  larceny 
and  other  for  rape,  which  are  perfect  In 
form  and  contain  every  statement  required. 
—Ex  parte  Branlgan,  19  Cal.   181.  HE.  137. 

4*.  Saaae  —  SBBe  — Proper  ■■  tarB.— An 
order  ot   commitment   which   reads  as   fol- 


lufflcler 


"It 


'.  Nichols.  Ill  Cal.  lit. 


feoUlag  to  aaswcF. — Where  the  order  Is  In 
conformity  with  the  atatnte  Id  being  In- 
dorsed on  the  back  of  the  complaint  except 
that  the  word  "deposition"  la  used  Instead 
of  the  word  "complaint."  It  la  aufllclent  and 
the  use  of  the  word  "deposition"  Is  Imma- 
terial.—People  V.  White,  IT  Cal.  App.  4Sfl, 
110  Pac.  11.  citing  People  T.  I^plqua,  10 
Cal.  App.  871,  101  Pac.  184. 

Aa  to  ardeT  af  caBBltaseat,  see  pars.  IE- 
47,  this  note. 

Aa  to  prell^laary  cxaMlBaMaa  br  ^wg- 
latrate,  see.  ante,  II  IGS-Stl  and  notes. 

Aa  t«  taklag  dewa  aad  aatkentteatlns 
teatlBaar  takes  at  pnllBlaary  hearlag^ 
see,  ante,  I  869  and  note. 

4*.  PrercaiBtolta  to  lafarBatlaa.  —  It  Is 
settled  by  the  decisions  of  this  state  that 
the  making  ot  an  order  holding  the  accused 
to  answer  signed  by  the  magistrate  la  a 
prerequisite  to  the  flUng  ot  an  Information. 


commitment. 


appearing  to  me  that  offense  of  man- 
slaughter has  been  committed,  and  that 
there  la  sufflclent  cause  to  believe  within- 
named  Edward  Moan  guilty  thereof,  I  order 
that  he  be  held  to  answer  to  same,  and  that 
he  be  admitted  to  bail,  etc."  —  Ex  parte 
Moan,  «G  Cal.  216.  118.  t  Pac.  844. 

As  ta  toTB  of  ceBBttBeat,  see  par.  10, 
this  note,  and  post  I  87T  and  note. 

47.  9aBe  — SaBc  — Refeieaee  (•  eras, 
ptalat  aa  "wlthta  depasltloa."— It  seems  that 
an  order  of  commitment  In  due  form,  made 
In  writing,  and  died  with  clerk  of  superior 
court  with  other  papers,  which  refers  to 
complaint  aa  "the  within  deposition."  Is 
sufficient  to  meet  requirements  ot  this  sec- 
tion.—People  V.  Dolan,   96  Cat.    tlS,   117.   11 


Aa  t*  aat  kelag  i 
Ha*  fallow  ezaet  lai 

see  par.  II.  this  note. 

M.  netereaee  to  tke  aeetlaa  of  the  code 
deflBlag  tke  stIbm  and  designating  the  of- 
fense generally  Is  sufficient  In  the  order  of 
commitment. — People  v.  Qregory,  8  Cal.  App. 
TlS,  T42.  BT  Pac.  911. 

SI.  Rlskta  aader  defeetlve  eoBBltBeata 
—  lafomatlaa  t«  be  Sled  la  aae  rear.  — 
'Where  complaint  la  tiled  before  committing 
magistrate  for  Issuance  of  warrant  ot  ar- 


ed  against  him  within 
3  by  law,  though  con- 
ion  at  detendanCs  re- 


V.  Ayhena 

59.  SaBc — No  right  ta  habeas  eorpaa  tar 
deteeta  la  eaBBltmeat.- A  commitment, 
though  defectlTe,  doea  not  necessarily  en- 
title defendant  to  discharge  on  habeas 
corpus. — Ex  parte  Uoan,  6fi  Cal.  IK,  lit, 
I  Pac.  644. 

S3.  SaBe — OppartaaltT  ta  laterpaac  ehai- 
■eage  ta  grand  Jary — Although  defendant 
had  not  been  examined  before  committing 
magistrate  when  grand  Jury  which  found 
Indictment  agalnat  him  was  Impaneled,  but 
waB  In  actual  custody  In  county  Jail  under 
warrant  of  arrest  issued  upon  sworn  com- 
plaint charging  him  with  crime  of  murder, 
and  he  was  confronted  with  grand  lury. 
whose  especial  duty  It  waa  to  Investigate 
his  caae.  he  could  not  complain,  where  ha 
had  an  opportunity  to  Interpose  his  chal- 
lenge, that  he  had  been  deprived  of  any 
substantial  right  Id  that  particular.  But 
this  rule  was  not  extended  beyond  the  cose 
■IderatloD. — People  r.  Gelger,   49 


Cal  8 


,  «SI. 
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IM.  Sa^c — PrcBiuivtIaii  la  fHTor  of  rcK*- 
larttT-  ot  vnteredlBK*- — Where  defendant  U 
Fommttced  to  custody  of  aherlft  without  ball, 

Ing  to  contrary,  that  warrant  of  commit- 
ment, as  required  by  section  8TT.  post,  waa 
made  out  and  delivered  to  proper  offlcer, 
and  that  It  contained  every  essential  requl' 
■lie.  The  court  will  preaume  In  favor  of 
reBUlarlly  of  proceeding,  there  being  no 
showing  to  contrary,  that  Information  was 
filed  aubsequant  to  commitment.  If  such 
was  not  fact,  !t  devolvea  upon  defendant 
to  ahow  It  afflrmallvely. — People  T.  Mc- 
Curdy,  88  Cal.  ET«,  ETI,  10  Pac.  SOT. 
.  03.  RevBlarlty  of  vrDceedlms  by  tufania* 
llvD— Daea  aot  depend  In  any  manner  upon 
affidavit  on  which  warrant  of  arreat  was 
Issued,  and  has  no  connection  with  It. — 
People  V.  Wheeler,  71  Cat.  lEi,  3GE,  It  Pac. 
786. 

M.  Sana— ScttI>K  ■■(■mathn  aside  for 
iFreKBlarltlea. — Defendant  can  not  be  prose- 
cuted by  Information  until  after  examina- 
tion and  commitment  by  mag-lstrate.  The 
examination  and  commitment  to  answer  are 
prerequisite  to  Information,  but  It  does  not 
follow  that  Information  will  be  set  aside 
for  mere  irrcKUlarltles  In  examination  or 
commitment,— People  v.  McCurdy.  88  Cal. 
ETS,  5TS,  10  Pac.  lOT.  See  Katloch  v.  Su- 
perior Court,  56  Cal.  219;  Ex  parte  Walsh. 
39  Cal.  TOB;  Ex  parte  CahlU,  SZ  Cal.  «6S; 
Ex  parte  Clarke,  G4  Cal.  412. 

ST.  amnt — SnbatBBtlal  rlshta  of  defeat* 
■■«. — After  defendant  has   been   tried   upon 

win  not  be  aet  aside  for  mere  Irregularity 
In  preliminary  examination  which  does  not 
affect  any  aubatantlal  rights  of  defendant. 
—People  V.  Sehorn,  118  Cal.  GOt,  SOB,  18  Pac. 
495. 

SS.  Same — QnaiihliiK  ol  iBdletmcnt  or  l>. 
tormadon  craated  only  where  defendant  de- 
prived of  substantial  right.  —  People  v. 
Rodrlgo.  S9  Cal.  801,  80*.  S  Am.  Cr.  Rep. 
63.  11   Pac.  481. 

tW.  Sane  —  Validity  at  laranuadsB  ast 
■fleeted  by  dclecta  oteomplalat  beiare  nar- 
Istrate. — Defects   In  complaint  Hied  against 


||SrS-STS 


forn 


>ollce 


of  Judge  of  t 
the  committing  magistrate,  took  affidavit 
to  complaint  Instead  of  Judge, — People  T. 
Dolan,  98  Cal.  SIE.  817,  81  Pac.  107. 

M.  aaMe^What  ■■thorlae*  laferBatloB 
— CoBMltBieBt. — Whan  prisoner  has  been 
examined,  and  evidence  adduced  sulflclent 
to  Justify  magistrate  in  holding  him  to 
answer   on   charge   of   felony,   any   Inflrmtty 

ceases  to  be  of  any  consequence,  since  ha 
Is  thereafter  held  under  commitment,  which, 
of  Itself,  authorliea  flllng  of  an  Informa- 
tion. The  regularity  of  information  does 
not  depend  on  complaint,  but  upon  order 
holding  defendant  to  answer. — People  r. 
Staples,  91  Cal.  38,  18,  17  Pac,  E!8. 

•1.  Sane  — 'What  eomnltBeat  la  aot  ■ 
K«od  haala  tor  the  IbtonaatloD. — Commit- 
ment which  Is  defective  becauae  Indorse- 
ment upon  deposition  or  complaint  Is  not  In 
accordance  with  statute  la  not  good  basis 
upon  which  to  prefer  Information:  and  as 
district  attorney  has  no  authority,  under 
auch  circumstances,  to  Ble  It.  Information 
based  upon  such  commitment  Is  properly 
set  aside.— People  t.  Thompson,  84  Cal.  598, 
too,   i*  Pac.   S84. 

62.     **SnSeleMt     caaae**  ^  Heantng      of.  — 

means  about  the  same  as  the  term  "prob- 
able cause"  In  the  habeas  corpus  act  and 
evidence  Insufficient  to  warrant  conviction 
may  be  sulflclent  to  establish  probable 
cause.— People  v.  Coombs,  9  Cal.  App.  Z82, 
Z84,    98    Pac.   68fi, 

As  to  '•good  caaae"  aad  the  dlfflcnlly  of 
deflalng,  see  par.   ZO,    this  note. 

83.  Writ  of  habeas  eorpna— Hay  not 
be  nacd  In  place  of  wrfi  of  error  to  review 
admission  of  testimony  by  committing  mag- 
istrate and  If  the  record  contains  auniclent 
competent  evidence  the  said  writ  will  not 
be  granted  because  of  the  admission  of  in- 
competent and  hearsay  testimony. — Matter 
of  Kawagnchi,  12  Cal.  App.  49S,  EOO,  101 
Pac.  7*4. 


§873.    ORDER  FOB  COMHITHENT.    If  the  offense  is  not  tiailable,  the 
following  words  must  be  added  to  the  indorsement:     "And  he  is   hereby 

committed  to  the  sheriff  of  the  county  of ." 

.   S  165   Criminal 


§874.    CERTinCATE  or  BAIL  BEINa  TAKEN.    [Repealed,] 

HIatory:  Enacted  February  14.  1S72,  founded  on  S 166  Criminal 
Practice  Act  1851,  Stats.  1851.  p.  230;  repealed  April  IS,  18S0,  Code 
Amdta.  1880  (Pen.  0.  pt.),  p.  37. 

§  875.    ORDER  FOB  BAIL  ON  OOMBOTMENT.    If  the  offense  is  bailable, 
and  the  defendant  is  admitted  to  bail,  the  following  words  must  be  added  to 
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gsn  comuTTED,  how-^>blive:re:d  to  whom.  IPt.  ii. 

the  order,  "and  that  he  be  admitted  to  bail  in  the  sum  of doUare,  and  is 

committed  to  the  sheriff  of  the  county  of until  he  gives  such  bail." 

History:      Enacted   February   14,   1872,   founded   on    f  167    Criminal 


,  p.  230;  amended  April  16,  1880,  Code 
I.  37. 


BAIL   OB    COMMITMENT— ORDER    FOE. 
1.  Action   of   roagiBtrate   in  fixing   bail— Not 
binding  on  court. 

5.  Constructioa    of   section. 

3,  Omiaaion    to   indoTae   admimion   to   baQ— 

Effect  of. 

4.  Same — Does  not  Titiatt  eommitment. 

6.  Point    irithont   merit— DefBCtivo    commit- 

6.  Trial  conrt— Diecretion  to  fli  bait 

7.  Same — Daplieate    indictments — Eiorbitent 

bail. 
Aetlaa  of  auirlatrate  ■■  axl>B  ^mH— 


takei 


by 


Nat    bl>41 

commltUnK  mas'latrats  In  flxln 
o(  ba.11  to  ba  Klven  by  prlaoner  does  not 
bind  court  In  aubsequent  proceeillnKB. — Bx 
parte   Ryan,   41    CaJ.   GEE,    GET. 


properly    i 


bia 


whole  duty  In  premises,  ousht.  under  this 
■ectlon,  to  advise  defendant,  superior  court, 
sheriff,  and  all  others  concerned,  of  fact 
that  defendant's  ball  bond  has  been  llied, 
that  on  KlTlng  It  he  may  be  diacharfced 
from  custody:  but  neglect  to  do  tbla  does 
not  vitiate  commllment  to  such  extent  that 
court  will  say  that  It  does  not  show  that 
aa  an  ezamEnInK  masiatrate  he  haa  heard 
evidence  tor  and  against  defendant  charged 
with  certain  ortense,  adjudged  that  there 
la  probable  cauae  to  believe  him  guilty  as 
charged,  ordered  that  he  be  tried  before 
proper  court,  and  committed  him  to  hands 
of  sheriff  that  he  may  be  thus  tried. — 
People  V.  Thompson,  S4  Cal.  59B,  Z4  Pac.  384. 
3.     Omlai 


—If     I 


I    per- 

dutles 


•Tidenca  warrants  that  he,  defendant, 
should  be  put  on  trial  (or  offense  cbarseil, 
before  proper  tribunal,  and,  that  ha  Is 
ordered  Into  custody  of  sheriff  for  that 
purpose,  omission  to  Indorse  that  he  is 
admitted  to  ball  In  certain  num.  otherwise 
to  remain  under  custody,  la  not  auch  omis- 
sion of  duty  as  vitiates  other  Jurisdic- 
tional performances  ol  duty.  —  People  y. 
Thompson,    84  CaL   S9S,   34  Pac.    aS4. 

4.  Sane — Daea  Hat  vitiate  etmtmltm^mt. 
• — Maglstrate'e  neglect  to  add  to  commit- 
ment an  admission  of  defendant  to  ball  Is 
an  omlealon  not  vltiatlnK  commitment,  it 
other  duties  of  macistrate  are  shown  to 
have  been  performed. — People  v.  Thomp- 
son,  84   Cal.    G9i,    COl.    24    Pac.    3S4. 

B.  PatBt  wItboHt  Bicrlt — Defeettve  ran- 
■itt^eat. — If  final  commitment  is  good 
under  this  section  and  section  ST3.  ante, 
there  Is  no  merit  In  point  ralaed  by  defend- 
ant, that  prior  commitment  was  defective. 
and  did  not  constitute  proper  basis  on 
which  to  reat  Informatlon.^People  v. 
Thompeon,   84  Cal.  G9S.   SDl.  2t   Pac.   884. 

0.  Trial  eonrt  —  DIaeretlaB  ta  Hx  ball 
win  not  be  interfered  with  unless  amount 
la  unreasonably  great- In  re  WilUama,  82 
Cal.  183,  23  Pac.  118.  See  Ex  parte  Ryan. 
44  Cal.  GGE;  Ex  parte  Duncan.  Gt  Cal.  410, 
Ei  Id.  TE;  State  ex  rel.  Chandler,  4E  La. 
Ann.    69E.   701,    13   So.    884. 

7.  Same — Dnplleate  iBillrtMrata  rVrnrhl 
taat   ball.—ln    the   caae    of   People    V.    Ruef, 

returned  for  bribery  and  one  for  conapir- 
acy.  Trial  court  fixed  ball  at  ten  thouaand 
dollars  In  each  caae.  Thirty -seven  of 
bribery  indictments  were  duplicates,  and 
on  application,  district  court  of  appeal  re- 
duced ball  on  these  to  Hve  dollars  each. — 
In    re   Ruef,    7   Cal.   App.    TSO,    96    Pac    24. 


formance  by  magistrate  of 
up  to  end  of  preliminary  ■ 
defendant's   caae,   Judgment  of  offlcer 

§  876.    OOHMITMENT,  HOW  MADE,  AND  TO  WHOM  DELIVERED.    If 

the  magistrate  order  the  defendant  to  be  committed,  he  must  make  out  a 
commitment,  signed  by  him,  with  his  name  of  office,  and  deliver  it,  with 
the  defendant,  to  the  officer  to  whom  he  is  committed,  or,  if  that  officer  is  not 
present,  to  a  peace  officer,  who  must  deliver  the  defendant  into  the  proper 
custody,  together  with  the  commitment. 


CAIXINQ   ANOTHER   JUSTICE. 

1.  Failure  to  subscribe  docket. 
2, 3.  Order    requcBting^Indorsement. 

I.  Fatlare  to  nbaprlbe  docket. — Where 
one  Justice  of  peace  calls  In  another  Jus- 
tice  to   hold   preliminary    examination   for 


him,  failure  of  latter  to  Subscribe  docket 
as  provided  in  aectlon  lOE,  Code  of  Civil 
Procedure,  does  not  affect  any  substantial 
right  of  defendant;  requirement  relates 
only  to  proceedings  required  to  be  entered 
In  docket. — People  v.  Sehorn.  IIB  C«l.  GOl, 
GOT,    48   Pao.   49G. 
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FORM  < 


f  COMMITHEIfT— DNDERTAKING.  ETC. 


•|STT,8T8 


3.     Ordar    Te«seatliiB^I>don< 

Justice  of  pea.ca   has  power   to 
other  Ju«llc»   for   purpo»o   o(   a 
llmlnBry      examlnKtlon;       and 
necoBBary    that    order    requestl 
Justice  ao  to  act  aball  act  forth 


■ucb  requaat  waa  mada.  nor  li  Et  noceasarjf 
that  order  holding  derendant  to  answer 
ahall  be  Indorsed  upon  any  deposition  oth«r 
than  complaint- — People  t.  fieborn,  UG  Cal. 
603,    EOS,   4S   Pac.   495. 


§  877.  FOBH  OF  COMMirMENT.  The  commitment  mtiat  be  to  the  fol- 
lowing effect : 

Cflunty  of (as  the  case  may  be). 

The  People  of  the  State  of  California  to  the  Sheriff  of  the  County  of : 

An  order  having  been  this  day  made  by  me.  that  A  B  be  held  to  answer 
upon  a  charge  of  (stating  briefly  the  nature  of  the  offense,  and  giving  as 
near  as  may  be  the  time  when  and  the  place  where  the  same  was  committed), 
you  are  commanded  to  receive  him  into  yonr  custody  and  detain  him  until 
he  is  legally  discharged. 

Dated  this day  of ,  eighteen  [nineteen]  , 

HIatory:     Enacted  February  14,   1S72,  fontided  ( 
Practice  Act  1851,  Stats.  1851,  pp.  230,  231. 
FORM    OP    COMMITMENT. 

1.  Commitmeiit  for  mnrdeT. 

2.  Defect  in  deveriptiom  of  offenw,  whan  im- 


S  169  Criminal 


material. 

3.  Distinction — Wamint    of    commitment. 
i.  Failure    to    state    same    of    pereon    muT* 

dered— Effect  of. 

5.  Presumption   aa   to   commitment. 

6.  Want  of  formal  commitment — Effect. 

7.  Information   and   commitment. 

8.  What  form  of  commitment  is  sufficient. 
As    ta    tan    sf    eoaamltnwt.    see,    also, 

ante,   1  STZ,   note  para.   10  and  tE. 

1,     ConMftBBvat     tot     marder. — The     lact 


murdered,   or   I 
Cal.   ISC.   199. 


:>  have  been 


n. — Ex   parte   Bull,    11 


B.  Preanrnvtlok  ••  ta  wamiBl  •(  e*H> 
aaltMCBt.  —  Where  defendant  haa  been 
committed  without  ball,  court  must  pre- 
sume. In  absence  of  showing  to  contrary, 
that  warrant  of  commitment,  aa  required 
by  this  section,  was  made  out  and  delivered 
to  proper  offlcer,  and  that  It  contained 
every  essential  requisite, — People  v.  Me- 
Curdy,   6«  Cal.   BTS,  678,    10  Pac.   207. 


of    the 


Ib 


the 


&     Wast    af   formal    eoBBltneat 

•t. — Judgment    of    conviction.    In    i 
case,  should 


formal 


mltn 


inhlnj 


-BUeet 


I   ther 


ground  for 
or  the  Invalidation  of  Che  Information.  If 
a  proper  order  has  been  Indorsed  on  the 
complaint. — People  v.  White.  17  Cal,  App. 
190,    120   Pac.   81. 

2.  Defect  ta  deacrlptleB  *f  oOeaac,  When 
lauaterlal.  —  Defect  In  commitment  In 
describing  ofTenae  la  Immaterial  If  It  Is  suf- 
nclently  described  when  Indorsed  on  depo- 
sitions.—Bz  parte  Eatrado,  B8  Cal.  31E,  SIS, 
86  Pac,  209. 

a.  DlatlBctloii — WarFant  sf  cvutaltueat 
to  be  delivered  to  oftlcer,  as  required  by 
this  section,  la  different  order  Irom  that 
mentioned  In  section  872.  ante.— People  v. 
McCurdy.    98   Cal.    678,    678.    10    Pac.    207. 

4.  Faflnre  to  state  name  of  penaa  mur- 
dered— Ettert  sf.— Defendant  on  prelim- 
inary examination  tor  murder  la  not 
entitled  to  his  discharge  because  commit- 
ment  Issued    by   Justice    of    peace    fails    to 


sheriff,  aa  required  by  thla  and  next  pre- 
ceding section,  A  question  aa  to  whether 
sheriff  Is  properly  holding  prisoner  under 
commitment  Is  Immaterial  only  during  time 
when  eherlft  la  ao  holding  him,— People  ». 
Sehorn,    IIS  Cal.   GOS,   507,  48   Pac.    185. 

Bit- 


7.     Info 

aeeardlng    n 

Ith     COB 

eafc-Qu 

CBtlon 

of 

the     Ins 

fflclenc 

Iglnal 

omplal 

t    t 

0    Justify 

warra 

Is 


insequc 


People 


Lee  t^ook.  113  Cal.  316.  SIS,  T6  Pac. 
See  People  v.  Smith,  1  Cal.  9;  People  v. 
Velarde.  5S  Gal.  15T:  People  v.  Wheeler. 
«G  Cal.  77,  2  Pac.  892:  People  v.  Staples, 
91  Cal,  2S.  27  Pac,  B88:  People  v.  Dolan, 
98  Cal.  315.  31  Pac.  107;  People  v.  Sehorn. 
118  Cal.  503,  GOT.  18  Pac.  195:  People  T. 
Cole,  X2T   Cal.   515,  59   Pac.  515. 


S,     What 

form 

of 

Is 

snf. 

ent— A 

It    in    form 

Ibed    In 

thla 

on     la     Bufncient. 

— El 

rte  Walpole,   SB 

Cal 

852,  384,  21 

Pac 

667. 

§878.  UNDEBTAKING  OF  WITNESSES  TO  APPEAS,  WHEN  AND 
HOW  TAKEN.  On  holding  the  defendant  to  answer,  the  magistrate  may 
take  from  each  of  the  material  witnesses  examined  before  him  on  the  part  of 
the  people  a  written  undertaking,  to  the  effect  that  he  will  appear  and  testify 


Digitized  byGoO^IC 


■I  8r»-S8I  SBC1IRITV  FOH  WITNESS— IXP  A  ITT,  KTC, — COMMITTITrG.  [Pt.  II. 

at  tbe  court  to  which  the  depositions  and  statemeDts  are  to  be  sent,  or  that 
he  will  forfeit  the  sum  of  five  hundred  dollars. 

1170  Crtmloal 

I.     Poner  ta  require  BiidrrtaklMcs  under        ting-    maslHlrate. — Ex    parte    Shaw.    SI    Cal. 
thla  section  appsara  to  be  conflned  to  wit-       S8,  SB. 
neaseB  who   were  examined  before  commit-  Aa    te    eeenritr    (er    appearaaec    •(    wtt- 

■eaa,  see,   post,   I  87S  and    note. 

§879.  SEOURITT  FOB  THE  APPEARANCE  OF  WITNESSES,  WHEN 
AND  HOW  REQUIRED.  When  the  magistrate  or  a  judge  of  the  court  in 
which  the  action  is  pending  is  satisfied,  by  proof  on  oath,  that  there  is  reason 
to  believe  that  any  such  witness  will  not  appear  and  testify  unless  security 
is  required,  he  may  order  tbe  witness  to  enter  into  a  written  undertaking, 
with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his  appearance  as 
specified  in  the  preceding  section. 

History:  Enacted  February  14,  IST2,  founded  on  S 171  Criminal 
Practice  Act  1851  (Stata.  1S51,  p.  231),  as  amended  April  4,  1870. 
SUts.   1869-70,  p.  787. 

1.  Caaatmetloa  of  aeetlDii. — It  appears  lag  at  such  material  witness,  with  surety. 
that  when  maslstralc,  or  Judge  of  court  in  The  witness  having;  satlafled  JudKS  of  that 
which  an  action  Is  pending-,  Is  satlsfled,  by  tribunal  that  he  was  "unable  to  procure 
proof  on  oath,  that  there  Is  reason  to  be-  sureties,"  that  olllclal  proceeded  to  have 
Hove  that  material  witness  (whether  under-  deposition  taken  before  himself.  When 
taking  for  his  appearance  has  been  taken  depoalllon  was  taken,  action  In  which  de- 
by  commlttlns  magistrate  or  not,  under  tendant  was  tried  was  not  pending  before 
section  STB,  ante)  wilt  not  appear  and  tes-  court  over  which  that  Judge  presided:  com- 
tlfy  at  trial  to  which  depositions  and  mltllng  magistrate  had  not  acted  In  matter 
statements  taken  In  committing  court  are  of  ordering  bond,  with  sureties,  to  be  given 
sent,  such  committing  magistrate,  or  Judge  by  witness,  under  this  section.  The  wlt- 
of   court  In   which   action    Is    pending,    may        ness,   therefore,  was  under  no  obligation  to 

undertaking,  with  sureties.  In  any  sum  that  because  neither  committing  magistrate,  nor 
such  officer  requiring  bond  may  deem  Judge  of  court  where  action  In  which  he 
proper,  for  his  appearance,  as  speolfled  in  was  material  witness  was  pending,  had  re- 
section-STS,  ante.  In  case  where  no  under-  quired  him  to  give  such  bond.  The  condi- 
taklng  was  taken  from  person  named,  who  tlons,  then,  under  which  deposition  could 
was  material  witness,  according  to  pro.  be  taken  were  not  met.  and  the  deposition 
visions  of  section  8T8.  ante,  he  was  subject  of  such  material  witness,  not  taken  while 
to  provisions  of  this  section.  Under  these  case  In  which  It  Was  held  was  pending, 
sections.  Judge  of  superior  court  where  It  was  not  admlsaible  against  defendant  on 
was  supposed  action  against  defendant  was  his  trial. — People  v.  Thompson.  84  Cal.  £98, 
pending  proceeded   to  require  an  undertak-  «(I4.  ^4   Pac.   3B4. 

§880.  INFANTS  AND  MARRTBT>  WOMEN  UA7  BE  REQUIRED  TO 
GIVE  SECURITY.  Infants  and  married  women,  who  are  material  witness[es] 
against  the  defendant,  may  be  required  to  procure  sureties  for  their  appear- 
ance, as  provided  in  the  last  section. 

History:  Enacted  February  14,  1S72,  founded  on  f  172  Criminal 
Practice  Act  ISBl,  Stats.  1851,  p.  231. 

§881.  WITNESSES  TO  BE  COMMITTED  ON  REFUSAL  TO  GIVE 
SEOURITT  FOR  THEIR  APPEARANCE.  If  a  witness,  required  to  enter 
into  an  undertaking  to  appear  and  testify,  either  with  or  without  sureties, 
refuses  compliance  with  the  order  for  that  purpose,  the  magistrate  must 
commit  him  to  prison  until  he  complies  or  is  legally  discharged. 

History:  Enacted  February  14,  1S7S,  lounded  on  g  173  Criminal 
Practice  Act  1851,  State.  1851,  p.  231. 

1.     Power    to    eoHMlt    to    prlaoa.  — It    Is        can    commit    witness    to    prison.— Ex    part* 
only  In  case  of  failure  to  give  undertaking        Shaw.   61    Cal.    68,   69, 
when  legally  required  to  do  so,  that  court 
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§  882.  WITNBSS  THIABLE  TO  GIVE  SEOTnilTY  MAY  BE  CONDITION- 
ALLY EXAMINED.  When,  however,  it  satisfactorily  appears  by  examina- 
tion, on  oath  of  the  witness,  or  any  other  person,  that  the  witness  ia  unable  to 
procure  sureties,  he  may  be  forthwith  conditionally  examined  on  behalf  of 
the  people.  Such  examination  must  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice  to  him,  if  on  bail,  and  conducted  in 
the  same  manner  as  the  examination  before  a  committing  magistrate  is  re- 
quired by  this  code  to  be  conducted,  and  the  witness  thereupon  discharged; 
and  such  deposition  may  be  used  upon  the  trial  of  the  defendant,  except  in 
cases  of  homicide,  under  the  same  conditions  as  mentioned  in  section  thirteen 
hundred  and  forty-five;  but  this  section  does  not  apply  to  an  accomplice  in 
the  commission  of  the  offense  charged. 

History:  Enacted  February  H,  1872,  founded  on  (8174.  176  Crim- 
inal i^ftctice  Act  1851,  Stats.  1851,  p.  231;  amended  March  14,  1878, 
Code  Amdts.  1877-8,  p.  122;  by  Code  Commlseton,  Act  March  16,  1901, 
Stats  and  Amdta.  1900-1.  p.  483.  act  held  unconstitutional,  see  history, 
S  5,  ante;  amendment  re-enacted  Marcb  22,  1905,  Stats,  and  Amdts. 
1905,  p.  763. 
WITNESS  CONDITIONALLY 
EXAMINED,  WHEN. 

1.  ComtniBaionere '  note. 

2.  Conditional     eiaminatioB     on     behalf     of 

people. 

3.  Construction  of  section. 

4.  Exception   to   rule — Statute   must   be   sob- 

Btantially  eomplied  with. 

5.  When  deposition  can  not  be  read  on  trial 

— No  cause  pending, 
g    Same— When  fatally  informal  and  irregu- 
lar. 


tlmony  ot  witness  on  behalf  of  pi 
criminal  case  by  deposition  ia  an  e: 
to  rule  which  enCltlea  defendant  1 
inal  action  to  be  confronted  with  w 


luthorl: 


intlal 


rords,    ■ 


I   deposition   may   be 
lat    of    the    defendant.    < 


as    mentioned    In    nectlon    IKS,'    after    tl: 
word   'diBch'arged.'  " 

2.     CoHdttloBBi  cxamlBattoB   on   behalf  i 

veoplc.— In    a  criminal   case.   If  wltneas    fi 
mitted    to    prlaon    tor    tallui 


people   is 

to    F 


re  ties 


r  his 


J  that  he  la  unable  (o  do  bo.  he 
llacharged.  and  forthwith  condl- 
lamlned  on  behalf  of  people  by 
s    deposition. — People    v.    Lee.    49 


haa    been    KUilty    < 


leld.  he  must, 
eeded  anrainst 
— In  ra  Qros- 


ilremenC      of      law      wli 

course  prearrtbed  for  t 
1  renders  deposition  ItJ 
cople    V.    Mitchell,    S4    I 


Pac    »1G. 

B.  'Wkea  depoalttoM  can  not  be  read  an 
trial— N«  eaoae  pendlBK.— If  there  was  no 
cause  agatnat  defendant  pending  in  su- 
perior court  at  time  deposition  was  taken, 
deposition  taken  under  this  section  can  not 
be  read  against  him  on  trial  upon  second 
information. — People  v,  Thompson,  H  Cal. 
G98.   «l)3,    e04,    24    Pac.    S84. 

9.  San* — Whea  fatal!  t  lafomal  and 
Irrccalar.  —  Deposition  of  witness  lor 
people,  who  Is  unable  to  procure  sureties 
tor  hia  appearance  at  trial.  Is  not  admis- 
sible agalnat  defendant  In  criminal  action. 
unleaa  courae  preacrlbed  by  statute  is  sub- 
stantially followed 
does  not  appear  t 
of  witness,  or  of  any  other  person,  and 
deposition  itself  does  not  show  that  It  was 
read  over  to  witness,  or  that  he  signed  It 
after  Bcknowledglng  it  to  be  correct,  or 
that  presiding  ]uilg:e  or  magistrate  before 
whom  It  waa  taken  certltled  to  it  as  re- 
quired by  code,  to  entitle  It  to  be  read  In 
evidence  against  defendant,  such  deposi- 
tion Ib  Inadmissible  tor  Informalities  and 
Irregularities  apparent  on  Its  face. — People 
T.  Mitchell.  64  CaL  IE.  SB.  17  Pac.  SS2. 
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§883.  UAQISTBATE  TO  RETURN  DEPOSITIONS,  ETC.,  TO  THE 
OCDRT,  When  a  magistrate  has  discharged  a  defendant,  or  has  held  him  to 
answer,  he  mnst  return,  without  delay,  to  the  clerk  of  the  court  at  which  the 
defendant  is  required  to  appear,  the  warrant,  if  any,  the  depositions,  and  all 
undertakings  of  bail,  or  for  the  appearance  of  witnesses  taken  by  him. 


RETURN  OP  DEPOSITION  TO  COURT.  l>«   returnaa  before  &n  informatlan  eui   be 

1.  CoBBtruetion  of  wctioD.  ^^^-     ]lil^^^*^^  ""L'^r"  burden '°i  "on 

2.  Delay— Effect  of,  m  to  flling  of  infonna-  pro°  eout"lon™"  Bhow'l't''but  merB*"aot'tha" 

"*'''■  papers  are  not  returned  by  msKlstrate  does 

3.  Dutj  of  magigtnte.  not  oonatltut*  such  cause.— People  t.  Wlck- 

4.  Good  practioe  requires  wbat.  ham,  113  Cal.  383,  ISS,  48  Pac.  123. 
I.     CoBatmetlsB  o(  acetloa. — Tbia  section 

requires  a  maKlstrate.  upon  hot  ding  de- 
fendant to  anuwer,  or  where  he  ll  dlt- 
charEBd,  to  return  warrant  and  depoaltiona 
to  clerk  of  court  at  which  defendant  Is 
required  to  appear. — People  t.  Lee  Ah 
Chuck,  e«  Cal.  sei,  ee4,  «  Pac.  aes;  people  .,     „     ^ ,,  .        .,...__. 

T.  VIerra.    67    Cal.    Ml.    131.    T    Pac.    «40;    In  *•    ^''^  »»■«"«  "'■''^  "*'  """-^  "^ 

re  Grosbot.    109  Cal    446    449    4Z   Pac    *H  «"8™lnln»   maBlstrate   ahall   be   made   and 

re  urosboi*.   iuh  t,ai.   iia,   **»,  42   t-ac.  *<*.  ^^^^   before   Information   la   died,    but   fact 

a.     Delar — BSeet  of.  aa  ta  UIbk  af  latar-  that   Information    waa   filed    after   examlna- 

■uHm. — MaK'atrate  must  return  papera  to  tlon   was  had.  and  order  holding  defendant 

clerk    of    court    without    delay,    and    It    he  to   answer   wai   In   fact  made,    aeems   to   be 

holda  papers  for  thirty  days  without  satis-  no  more  than  mere  IrreKularEty,  not  Justlty- 

factory  explanation,  he  Is  s-ullty  of  inexcus-  Ins    reversal    of    Judgment,    where    nothing 

able    neKUsence.      An    Information    must    be  appears  to  show  that  any  substantial  rlBht 

flled  within   that  time,   under  aectlon   1J83,  of  defendant  was  affected. — People  T.  Tar- 

poati   but  It  la  not  necessary  that   papers  box,  IIS  Cal.  67,  to.  4(  Pac.  ttS. 


a. 

D«ty 

at 

maclatrate. 

—  If 

accused   1 

held 

r   by  comm 

ttlne 

m&Klstrate 

latte 

deposition 

to  proper 

8S.  an 

e.  explain 

why 

tlcularlty.- 

Peopl 

T.   Curtis 

SO  Cal.   S6, 

SS 
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PROSECUTION  BY  UTDICTMENT,  WHBN. 


OP  PROCEEDINGS  AFTER  COMMITMENT  AND  BEFOBE  INDICTMBNT. 
Cbaptor  I.    Pbeuickaby  Pbovisioks,  ||  888-890. 

IL    FoBUATiON  07  TBX  Gband  Juki,  1(894-910. 
ni.    Powns  AND  Dtmna  or  a  Gband  Jhhy,  tt  BlB-930. 

IV.     PUSXNTIUENT  AUD  PBOCGEDIKGS  THEKEON,   ||  931-937.      [BlPBAIiXD.] 


CHAPTER  I. 
PEELIMINAEY  PBOVISIONS. 
I  888.  What  prosecutionB  mnBt  be  by  indict-       |  8' 

ment,  etc. 
I  889.  WtiAt  b;  fteciuatioa  or  InformatioD. 

§888.    WHAT  PBOSEOUnONS  MUST  BE  BY  IHDIOTHENT,  ETO.    All 

public  offensea  triable  in  the  superior  court  must  be  prosecuted  by  indictment 

or  iufonnation,  except  as  provided  in  the  next  section. 

History:  Enacted  Febniarr  14,  1872,  founded  on  1 177  Criminal 
PracUce  Act  1851  (StaU.  ISGl,  pp.  231,  232),  as  amended  April  3,  1863, 
Stata.  1863,  p.  1G8;  amended  April  9,  1S80,  Code  Amdta.  1880  (Pen.  C. 
pt.),  p.  18. 


Ar.T.   PB0SECUTION8  BY   INDICTMENT 
OR   INFOEMATIGN. 

1.  Applicable — To    future   and   past  of- 

2.  Same — To   Juvenile   Act. 

3.  Indictmeut   and   infonnation — Concur- 

rent  modes    of   procedure. 

4.  Same  —  Discretionarj     aa     to     which 

mode  to  puniue. 

5.  Same~-Iuformation    aabatituted    proc- 

ess for  indictment. 
0.  Same — Purposes    of    modes    of    pro- 
cedure. 

7.  Same — The   same   purposes  performed 

8.  Information — What  ia  meant  bjr  term. 
S.  Offenses    triable   in    superior   court — 

All    criminal    cases    amounting    to 
felony,   etc. 
10,11.  Same — Concurrent   jurisdiction   impos- 

12.  Same — Conspiracy. 

13.  Same — Fine  over  five  hundred  dollars. 

14.  Same— Fine  under    Ave    hundred    dol- 

15.  Same — Gaming. 

16.  Same — Jurisdiction  of  lower  court  to 

hold  preliminary  examination. 

17.  Same — Jurisdiction    provided    for   be- 

fore adaption  of  conatitution, 

18.  Same — Judgment  for  mtsdemeanoT  on 

indictment    charging    felony, 
19,  20.  Same— Same— Assault. 
SI.  Same — Libel. 


22.  Same — Maximum  puuisbnient  not  pro- 

vided for. 

23.  Same — Misdemeanor    ineluded    in 

charge  of  felony. 
24,  25.  Same — Misdemeanors    otherwise    pro- 
vided for. 
28.  Same — Nature   of   offense    determines 

jurisdiction. 
27.  Same — No    distinction    between    Ugh 
and   low   misdemeanors. 
28,  29.  Same— Petty  larceny.  ' 
30.  Same — Public    Duisaue«. 
31, 32.  Same — Purposes  of  constitntional  pro- 

33.  Prosecutions    in    justice's    and    police 

courts — Indictment  and  information 
not  proper. 

34.  Writ  of  prohibition  will   lie. 

Aa  to  wrsareatloB  kr  ncnaatlftii  or  infor- 
mation, see,  post,   I  8SB  and  note. 

As  t*  prvaccattsaa  far  r«KaT>l  at  VBkUa 
ofllcFr  belBK  bT  ■eeasatliHi  by  Krand  Jury 
or  by  a  private  Individual,  see,  ante,  ||  7E8, 
771  and  notes. 

1.  Applicable  —  To  Imtmn  aad  *■■« 
■Sens**. — ThiH  sectLon  does  not  rerer  to 
future  olTenBen  only,  but.  by  its  na 
Import  and  slEnlflcance,  applies  to  all  pros- 
ecutions thereafter  to  take  place,  wlthoui 
reference  to  time  when  act  was  commltlBd, 
and  offense  committed  at  time  when  proi 
cutlon  could  be  bad  only  by  [ndlctmc 
could  be  prosecuted  after  adoption  of  this 
section  by  Inlormatlon. — People  v.  Camp- 
bell,  Bt    Cal.    >4t,    147,    «l   Am.   Rep.    tBT. 
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2.     Sane — To  JsTeiille  Act. — This  secttoi 
1  pi  lea     to    prosecullona     (or     misdemeanoi 

ider    the  Juvenile   Court    Act    of   1»0».— Ii 
:    Mllla    SltiK,    11    Cal.    App.    lit,    T40,    111 


826.    6ZS,    S 

4.  SaHC — DtwrctlDBarr  a*  to  wkick  vade 
tm  iHinBc. — Tbe  provialoni  ol  Penal  Code 
are  equally  applicable  to  proBecuClonB  by 
Inrormatloa  and  icdlctment.  It  Ig  left  to 
discretion  of  district  attorney  to  prosecute 
either  by  Indictment  or  information,— 
People  T.  Carlton,  GT   Cal.   GG9,   GSl. 

5.  'Sane— iBforaatloB  HBhatltDted  proe- 
«w  for  ladletneBt.— The  filing  of  Informa- 
tion after  examination  and  commitment  by 
maElstrate  le  but  substituted  process  for 
action  of  grand  Jury  in  Onding  Indictment. 
— People  v.  NoKlri.  142  Cal.  5»S,  GBS.  7G 
Pac.   490. 

tmrt. — Preliminary  examination  and  com- 
mitment by  mBKlBtrate  are  required  before 
an  Information  can  be  filed,  and  examina- 
tion by  grand  Jury  before  indictment  Is 
not  so  much   to  assure  liberties  of  cltixens, 

upon  slight  evidence  or  mere  suspicion,  at 
InBtlKBtlon  of  private  malice.  —  People  v. 
Beach,    121  Cal.   3T.   3S,   54  Pac.   S«». 


by  each — Whether  defendant  Is  proceeded 
against  by  Information  or  Indictment  can 
not  be  material  to  him,  since  both  methods 
are  equally  competent,  and  each  subserves 
precisely  same  purpoae.^People  v,  Whelan, 
117  Cal.    GE»,   S6S,    49    Pac.   583. 


between  superior  court  and 
tlcea'  court*.  The  su  perls 
Jurisdiction     of     all     misden 


ft.     iBfermBtlDB — IVhat  la  mei 

— The   Information   referred    to 
tlon  is  paper  which  must  be  tile 


iBt  kr 


.  »S.   : 


rt  or  magistrate  provided  for 
),  ante. — People  v,  Ayhens, 
,    14    Pac.    S3G. 

triable   1b    aapertor   e«a> 


».     OffeBsea 
All    eriailBBl 

and  caaea  of  misdemeanor  not  otherwise 
provided  tor. — Const.  1S79.  art.  VI,  I  G.  Hcn- 
nlng'E  General  Iiaws  (Id  ed.),  p.  Hi;  also 
Kerr's   Cyc.   Code  Civ.   Proc.   {2d   ed.),   { 7« 


—The   superior  court    la    ouatcd 

of   Its 

Jurl 

diction  Ipso  facto  by  act  of  lesls 

ature 

conferring  Jurisdiction  of  any  misden 

another  court.     Therefore   It  ca 

hav 

concurrent  Juriadlotlon  with  any 

other 

concurrent  Jurisdiction  with  superior  ci 
In  any  case  of  misdemeanor  la  invall 
Robert  ▼.  Pollca  Court,  14S  Cal.  Itl, 
82  Pac  8». 


IPt.  11. 

:    JurlBdlcIIon 


.    21    Pac   307, 


E41. 

13.  Same  CoBUPlraey. — Conspiracy,  be- 
ing punishable  by  flna  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both,  ia  within 
Jurladlction  of  police  court  of  City  and 
County  of  San  Francisco,  legislature  hav- 
ing given  Jurisdiction  to  that  court  to  try 
cases  of  misdemeanor,  Including  oRenae  of 
conspiracy. — Qreen  v.  Superior  Court.  71 
Cal.  BBS,  BG7.  II  Pac.  1<I7.  £41 1  People  v. 
Joselyn.   SO  Cal.   G44,    12   Pac,   21T. 


II.     Hai 


:    aver    flvi 


ra.—Jurlsdlctlor 
punishable  both  by  imprisonment  and  flne. 
which  muse  be  imposed  In  all  cases  to 
extent  of  three  times  value  ot  property 
Htolen,  and  which  may  exceed  one  thousand 
dollars,  la  in  superior  court,  and  not  police 
Judge's  court— Ex  parte  Neustadt,  82  Cal, 
273.  274,  23  Pac.  124;  People  V.  Hamberg, 
84   Cal.    488.    478,    24    Pac.    288, 

14.  Same — FtMt  Ba«er  Ave  bnB«Pc4  dol- 
laxa. — The  superior  court  has  no  Jurisdiction 
of  indictment  for  otFense  which  Is  punish- 
able by  fine  not  less  than  live  nor  more 
than  ntty  dollars.— OafTord  v.  Bush,  60  Cal. 
149.  IG8. 

IB.  Sane — GaaalaK, — The  superior  court 
of  City  and  County  of  San  Francisco  has 
no  Jurisdiction   to   try  person  charged  with 

■  People   V. 


IS,  Saaie — Jai 
hold  the  prellailBBry  exaiBlaatlaB. — An  of- 
fense punishable  by  Bne  not  exceeding  one 
thousand    dollara.    or    by    Imprisonment    in 

by  both,  criminal  libel,  la  triable  In  auperlor 
court,  and  although  police  court  has  no 
JurlBdIctlon  to  try  that  offense,  police 
jurladlction  to  alt  as  magls- 
old  preliminary  examination 
of  defendant  charged  with  such  offense. — 
People  V.  Creapl,  IIB  Cal,  Go,  Gl,  4S  Pac.  862. 
iBdletlOB    proTiae*   tor    be- 


-  Wher 


legislature,  prior  to  adoption  of  constitu- 
tion, prescribed  Jurisdiction  of  police  court 
of  City  and  County  of  San  Francisco,  ani 
provided  that  said  court  shall  have  Juris, 
diction  of  misdemeanors  punishable  by 
not  exceeding  one   thousand  dollars,  oi 

by    both,    an    offense    so    punishable    Is 
within    Jurisdiction    of    superior    courl 
City  and  County  o(  San  Francisco,  It  belni 
case  of  miademeanor  already  provided   tor 
— Qreen  v.  Superior  Court,  78  Cal.  BGt.  GS8 
31  Pac.  107.  G41. 

IfL     Same — JadvapBl  far  Hladeapaaar  ai 
1  charglBK  felaay. — Where  defend- 


by 


of 
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ant  li  found  yalltr  of  mlademeanor  after 
prosecution  under  Indictment  or  Informa- 
tion charging  felony,  auporior  court,  though 
It  has  no  Jurisdiction  over  misdemeanor, 
may  pronounce  Judgment  for  eucb. — People 
V.  Holland.  6S  Cal.  S64. 

1ft.  Same  —  Same  —  Amanlt. — Where  de- 
fendant li  found  Eulltr  of  simple  assault; 
under  prosecution  (or  assault  wltb  deadly 
weapon,  superior  court  haa  Jurisdiction  to 
pronounce  Judgment  for  assault. — People  T. 
Holland,    S9    Cal.    tt*. 

20.  The  superior  court  has  orlElnal  Jurla- 
dlctton  of  offense  of  assault  with  deadly 
weapon,  but  not  of  simple  assault:  but  con- 
viction of  simple  assault  may  be  had  under 
Indictment  or  Information  charging  assault 
With  deadly  weapon,  and  this  fact  does  not 
Impair  or  take  away  Jurisdiction  of  superior 
court  to  Impose  punishment  for  simple 
■BSBult, — Ex  parte  Donahue.  SE  Cal.  ITi,  4 
Pac.   449.  4E(I. 

21.  Saae— Libel. — Jurisdiction  of  offense 
ot  criminal  libel  Is  In  superior  court,  which 
does  not  lose  Jurisdiction  thereof  by  pro- 
vision   In    municipal    charter   attempting    to 

nt  Jurisdiction  ol  offense  < 


lolica 


Police    Court 


14S 


136,   SS   Pac 
22.     Same — Maxtnam  BOalafeBtcat  aot  pro- 
vided  tor. — An   offense    punishable   by   flne 
not   less   than    one   hundred   dollars,   or   by 

imprisonment  In  county  Jail  not  less  than 
one  hundred  days,  or  both,  minimum  pun- 
ishment only  being  prescribed.  Is  within 
Jurisdiction  of  superior  court,  as  punish- 
ment may  exceed  fine  of  Ave  hundred  dol- 
lars, or  Imprisonment  in  county  Jail  for 
term  of  six  months, — Ex  parte  Anear,  114 
Cal.  J70,  46  Pac.  172;  People  v.  Haagon, 
13»  Cal.  IIG,  IIG,  72  Pac.  8311;  Peonle  v. 
Tom  Nop,   124   Cal.    160,   1S1,    66   Pac.    TSO. 

3S.  Sane  —  Hledeneaaor  Ineladed  In 
Pharce  at  felony.  —  That  offense  charged, 
felony,  Included  within  It  lesser  offense,  of 
Which  defendant  might  be  convicted,  but 
ot  which  lesser  offense  court  had  not  orig- 
inal Jurisdiction,  does  not  deprive  superior 
court  of  Jurisdiction  to  try  charge  ot  felony. 
—People  V.  Fahey.  64  Cal.  342.  30  Pac.  1D30. 

34.  Saaie— Mladmeanen  otkernlae  pro- 
vided for.— When  Jurladictlon  of  misde- 
meanors Is  "otherwise  provided  for."  it  la 
e  by  legisla- 


HUthorli 

its 


of  c 


.  ese.  6S0,  ii  pac.  sot.  541. 

The  legislature  can  not  take  from 
idlctlon  conferred  by  constitution  on 
xlor  court,  except  as  expressly  per- 
ed  by  constitution  Itself.     With  r 


iBdem 


IStltUtii 


Islature  to  take  from  that  Juris- 
diction, and  when  leKlslalure,  pursuant  to 
power  conferred  by  constitution  "to  other- 
Wise  provide  for"  certain  or  all  misde- 
meanors, does  otherwise  provide  for  certain 
of  them,  and  confers  upon  Justice's  court 
Jurisdiction     In     certain    cases    of    misde- 


meanor. Jurisdiction  ao  conferred  becomes 
exclusive,  for  they  then  become  cases  of 
misdemeanor  "otherwise  provided  (or," 
over  which  auperlor  court  ha«  no  Jurladic- 
tlon.— Ex  parte  WalllnKford,  SO  Cal.  101, 
104. 

as.  BaBse— Hafare  of  offeaae  dctenalac* 
Jartvdiclloa.— 7he  Jurisdiction  of  offense  la 
not  determined  by  form  of  procedure  by 
which  It  Is  prosecuted,  but  by  nature  of 
offense  Itself.  —  Ex  parts  Wallingford,  «0 
Cal.  103,  106. 

Aa  to  wkat  caaatltntce  feloay,  see,  ante, 
f  IT  and  note. 

Aa  la  what  e«nstttatea  a  nUadCBeaafir. 
see,  ante,  t  IT  and  note. 


XT.     Sai 


aad  low  mladraeaaom. — Power  given  legis- 
lature by  constitution  Is  not  limited  to 
any  class  of  misdemeanors,  high  or  low. 
but  extends  to  such  offenses  generally. — 
Qreen  y.  Superior  Court  78  Cal,  GG6,  66S, 
21    Pac.    JOT,    641. 

28.  Sbk«  —  Petty  lareeay.  —  Superior 
court  has  lost  Jurisdiction  of  crime  of 
petty  larceny  by  section  116.  Code  o(  Civil 
Procedure,  conferrinc:  Jurisdiction  on  Jus- 
tice's court  of  that  misdemeanor. — Ex  parte 
Walllngford,    60   Cal.    lOS.   1D4. 

IS.  Where  defendant  Is  tried  In  superior 
cdurt  on  an  information  charging  him  with 
grand  larceny,  and  ha  ia  convicted  of  petty 
larceny,  superior  court  has  Jurisdiction  to 
punish  him  for  lesser  offense,  though  It 
had  no  original  Jurisdiction  o(  petty  lar- 
ceny.     The    charge    of   grand    larceny   gave 

•urt  Jurisdiction  ot  offense, — Ex  parte  Bell, 


300.  34  Pac.  S41. 

-Pabllc  aaULaaee. — Maintaining 


4  Unr 

SO.  91 
public  nuisance  Injurious  to  health  1. 
Ishable,  under  section  3TT,  ante,  by  Impris- 
onment not  exceeding  one  year,  or  by  dno 
not  exceeding  one  thousand  dollars,  and 
conaeuuently  Is  within  Jurisdiction  of 
superior  court.— Matter  of  Kurti,  68  Cal. 
412,    9   Pac.   44S. 

81 .  SaaM  —  Parveaea  of  eDastltBltoaal 
proTlalva.  —  As  to  Jurisdiction  in  case  of 
misdemeanor,  discretion  was.  no  doubt.  In- 
tended by  framers  of  constitution  to  be  left 
to  legislature,  and  authority  was  left  In 
legislative  department  to  vest  Jurisdiction 
In  certain  class  or  classes  of  such  minor 
offenses  In  courts  other  than  auperlor 
courts,  so  that  superior  courts  would  ba 
left   to   attend    to   cases   of   more   Important 

persons  charged  with  petty  offenaes.  to 
neglect  of  matters  of  graver  nature. — Qaf- 
ford   V.    Bush.    OD  Cal.    148,   153. 

32.  The  evident  object  and  purpose  of 
constitution  In  providing  for  Jurisdiction 
of  superior  courts  In  cases  of  misdemeanor 
of  lower  grades  was  to  leave  It  to  legisla- 
ture to  provide  Inferior  courts  In  cities  and 
towns  with  Jurisdiction  to  try  aaine,  and 
that  such  jurisdiction  should  vest  In 
auperlor    courts    only    until    auch    Inferior 
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CDurU  ahould  ba  provided  for. 
this  JurlBdlctlon  In  auperlor  co 
otherwise  provided  (or.  JuBl  i 
Jurisdiction  la  otlierwlse  provided 
suthorlty  of  auperlor  court  to  act  ceases. 
—Green  v.  Superior  Court,  TS  Cal.  B6fi,  BBS. 
II    Fbc,    sot,    B41. 


for. 


draper. — There  la  no  provlalon  for  Justice's 
or  police  court  to  try  mlademeanor  prose- 
cuted by  Indictment  or  information. — In  re 
Orosbola,    109    Cal,    4iE.    419.    42    Phc.    444. 

M,  Writ  of  prohlbltloB  fill  He  to  pre- 
vent auperlor  court  from  proceeding  further 
in  criminal  action  of  which  It  has  no  Jurla- 
diction  under  constitution.  —  Oreen  v. 
Superior  Court.  78  Cal.  &B6,  £1  Pac.  307.  Gil. 

§  889.  WHAT  B7  ACCUSATION  OB  INFOBMATION.  When  the  pro. 
ceedings  are  had  for  the  removal  of  district,  county,  nmnicipal,  or  township 
ofificers,  they  may  be  commenced  by  an  accusation  or  information,  in  writing, 
aa  provided  in  sections  seven  hundred  and  fifty-eight  and  seven  hundred  and 
seventy-two. 

History:  Enacted  February  14.  1872,  foimded  on  i  178  Criminal 
Practice  Act  1S61,  Stats.  IS&l,  p.  233;  amended  by  Code  CommiaBtoD, 
Act  March  IS,  1901,  Stats,  and  Amdta.  1900-1,  p.  483,  act  held  irncon- 
atltutlonal,  see  history,  {5,  ante. 

PROSECUTION    BY    ACCUSATION.  tlon  772.  ante,  to  diatrlet  county,  and  town- 

1.  Aceusatian — What  is. 

2.  State   offiosn — Proflecntions   against. 

3.  Wilful  miBeonduct— Wbat  will  warrant  n 

1.  AcciuatloB— Wkat  la.— The  accuaation 
mentioned  in  this  section  ia  not  Indictment, 
nor  la  it  to  be  treated  as  such,  and  It  ia 
not  .subject  to  rules  applying  to  trial  at 
Indictment. — Matter  of  Burleigh,  14B  Cal. 
IS,    37,    T8    Pac.    242. 

Z.  State  oWeerai  Proaef  Moas  asalaat. — 
This  section  limits  prosecutions  under  aec- 

§  890.    INDICTMEHTS  Aim  ACCUSATIONS,  IN  WHAT  COUBT  FOUND. 

All  accusations,  informations,  or  indictments  against  district,  county,  mimic- 
ipal,  and  township  officers,  must  be  found  or  filed  in  the  superior  court. 
Hlitory:  Enacted  February  li,  1872,  founded  on  {  179  Criminal 
Practice  Act  18G1  (Stats.  1851,  p.  232),  as  amended  April  3,  1863, 
StaU.  1863,  p.  168;  amended  April  12,  1880,  Code  Amdts.  1880  (Pen.  C. 
pt.),  p.  34;  by  Code  CommlBBlou,  Act  March  16,  1901,  Stats,  and 
Amdta.  1900-1,  p.  483,  act  held  unconstitutional,  see  history,  )  S,  ante. 


ship    officers. 

laa    Bupe 

rior    cour 

t    has    no 

JurlBdlctlon  ov 

tate  bank 

I  neglect 

of  duties 

of   their   offlce 

— Kllbur 

V.   L,aw 

111    Cal. 

3S7.    241,   a   Pac.    616. 

3.  Wliral  ntaeoadaet— Wkat  will  ' 
raat  reHAvaL — This  section  does  not 
thorlse  private  Individual 
proceeding  to  remove  any  ofllclal  from  his 
office  because  of  wilful  misconduct  in  office, 
other  than  (hat  mentioned  In  section  772. 
ante— Grossman  v.  Lesber,   87  Cal.   J82,   31 
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POHMATION  OP  THE  GRAND  JURY. 


Definitiom  or  Gband  Just. — Aa  defised  bj  code  I&w  of  the  state,  grand  jai?'  ie  bod^  of 
msD,  nioeteeii  in  numtwr,  returned  in  pursuance  of  law  from  citizeoB  of  eouiitj  or  eit;  and 
coDoty  before  eourt  of  competent  jurisiliction,  impaneled  ami  sworn  according  to  law,  to 
inqaire  into  public  offense*  committed  ot  triable  witbin  cnuutj: — Levj  t.  Wilson,  69  Cal.  105, 
108,  10  Pftc.  272. 

f  £94.  Examining  and  accepting  grand  juror.      1 903.  Oatb  to  foreman. 
f  895.  Challenge  to  panel,  wben  allowed.  f  904.  Oath  to  other  grand  jurors. 

I  896.  CliaUenging  grand  juror   [Repealed.]  f  905.  Charge  of  the  court. 

1 897.  How  made,  etc.      [Repealed.]  1 906.  Retirement   of   the   grand   jury.     Dis- 

i  898.  Decision   npon   ehallengea.    [Repealed.]  cbarge  of. 

1 899.  Effect   of   allowing    a   challenge   to   a       f  907.  Permitting  prejudiced  juror  to  retire. 

panel.     [Repealed.]  (908.  Order   for  special  grand  jiuy.      [Be- 

I  900.  Effect   of   allowing   challenge   to   indi-  pealed.] 

vidual  juror.      [Repealed.]  1909.  Order,   bow  executed.      [Repealed.] 

( 901.  Objectiona  can  only  be  taken  by  chal-       { 910.  Special     grand     jury,     bow     formed. 

lenES.      [Repealed.]  [Repealed.] 

{  902.  Appointment  of  a  foreman. 

§894.  EXAUmiMa  AND  AOOZFTINO  GRAND  JUBOR.  Before  accept- 
ing a  person  drawn  as  a  grand  juror,  the  court  must  be  satisfied  that  such 
person  is  duly  qualified  to  act  as  such  juror,  but  when  drawn  and  found 
qualified  he  must  be  accepted  unless  the  court,  on  the  application  of  the 
juror  and  before  he  is  sworn,  shall  excuse  him  from  such  service  for  any  of 
the  reasons  prescribed  in  chapter  one,  title  three,  part  one  (sections  one  hun- 
dred and  ninety  and  two  hundred  and  fifty-tour)  of  the  Code  of  Civil  Proce- 
dure. 


CHALLENGE  TO  GRAND  JURY.  1.    Wk*  nar  «DHtt<>«  Talldltr  st  smad 

1,  Who  may  question  validity  of  grand  jury.       J"H'.— The  validity  ot  grand  Jury   can   not 
„    „  ,f,.''  *  D  '     '  be  drawn  In  question  in  proceeding  ot  con- 

2.  Same-WitneM.  ,^^pt  ^^  p„„„^  p„,„„  ,„  refusing  to  tes- 
Aa  t«  ckBllfBse  lo  l>dlTldtiaI  Kraal  Jaror,        '">'    before    such    grand    Jury.— Matter    of 

see,   post.   M9«  and  note.  Gannon.    SS    Cal.    6*1,   543,    11    Pac.    HO. 

3.     Saaic — Wltaem.— Person  summoned  aa 
witness    to    testily    before    Kra.nd    Jury    can 


§  896.  OHALLENQZ  TO  PANEL,  WHEN  ALLOWED.  No  challenge  shall 
be  made  or  allowed  to  the  panel  from  which  the  grand  jury  is  drawn,  nor  to 
an  individual  grand  juror,  unless  when  made  by  the  court  for  want  of 
qualification,  as  prescribed  in  the  next  preceding  section. 

Hlatory:     Enacted  February   14,    1ST2;    amended  March  22,    1911, 
Stats,  and  Amdte.  1911,  p.  434. 

GRAND  JURY— CHALLENGE  TO  PANEL  B,  6,  Same— Excusing   jniara. 

— OROUNDB  OF.  7.  Same — Irregalar  service  of  order  mnt- 

1.  Cbftllenge   to   panel— At   impanelment.  moning  grand  jary. 

2.  Same-Before  jury  sworn.  ^-  Sajn^-Proceedings  antecedent  to  mak- 

....  ,  lug   grand-jury   lists, 

3.  Barae-Constitiitionalitj   of   law   regu-         9  ]o.  Same— Restrictions    of   right   of   chal- 

latiDg  time  of  challenge.  lence 

4.  Same — Disqualification    of    individual  11.  Same  —  Waiver  of  right  by  cballcng- 

grand  juror.  ing   individual  jniora. 

M7 
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;.  Same — Waiver  of  right  bj  not  de- 
manding to  be  brought  before  grand 
jurj. 

:.  Drawing  of  grand  jury — Absence  of 

judge, 

:.  Same — Hour  of. 

''.  Same — Mode  of  drawing  and  impanel- 
ing grand  jury. 

i.  Same — Notice  to  judge  and  Bherifl. 


.  Same — Plaeing  n 
:.  Same — Fladng   i 


I  at  Bbuntees  i 


I  of  trial  jnron 


Ifl.  Same— Time  of. 

20.  Same — Same — As  to  how  often  grand 

jury  is  to  be  drawn. 

21.  Jnriadietion  to  impanel  grand  jury. 

22.  Bestrietion  of  action  of  illegal  grand 

jury — By  prohibition, 

23.  Summoning  grand  jury — In  general — 

Grand  jury  formed  from  trial  jurors. 

24.  Same — Same — New  grand  jury  wbera 

nomber  iniofficient. 

25.  Same — Officer    summoning — Disqualifi- 

cation of. 

26.  Same — Same — Coroner. 

27.  Same — Same — De  facto  officer. 

28.  Same— Same — Power  to  appoint  elisor. 

29.  Same — Same — Portion   of   grand  jury 

illegally   summoned. 
3D.  Bame— Order  directing  grand  jury  to 

be  summoned — In  general. 
SI,  32.  Same— Same — Special  venire. 
33,34.  Same  —  Same  —  Same — Discretion    of 

35.  Same — Same — Where  no  list  haa  been 

Aa  t*  ekallence  to  Ib4I vidua  1  ■?■■«  Jnror, 

■ee,    post,   I  lit  and  note. 

A*  to  ckalleiiKe  ta  vaael  of  trial  Jnron, 
see,    post,    11  ICEfi-lOSE    and    notas. 

Aa  to  H04e  of  aelecMac  aM4  retsralHC 
Kranl  Jarora,  see  Kerr's  Cyc.  Coda  Civ. 
Proc.    (3d   ed.),   11  104-211   and   notes. 

Aa  to  abjection  to  *■••!  of  Kwuut  Imrr, 
whoa  4efea«aat  haa  aot  beca  fe«l«  M 
■aanoT,  see.  post  t  t9B  and  note, 

A*  t*  rcqalatta  aanbor  aad  eoaearrenee 
■f  srand   JnroTa,   see.   post,    {  940   and   note. 

As  to  *>h*B  rhallcBse  to  paaci  ^nat  bo 
latfrpoBvd.  see,  post,  {  HOI  and  note. 

Aa  to  dcflaltlOB  of  *VaBd  larXt"  sea 
Kerr's  Cyc.  Code  Civ.  Proc.   (2d  od.),  I  192 

I.     CballFaKf   to   paarl — At    ■■paavlmcat. 

—Where  defendant  Is  held  to  answer  before 
Andtn^  o(  Indictment,  objection  to  mude  of 
drawing  names  of  grand  Jurors  must  be 
taken  upon  their  being  Impaneled. — People 
r.  Arnold.  IS  Cal.  47$,  479. 


—If   i 


challenge   panel   before  It  !s   made  up   and 
aworn.— People  v.  Beatty.  14  Cal.  EC«,  CtT. 

S.  SaKe—Caaatltatloaalltr  of  law  Mca- 
latlac  Uau  ot  ehalleagc. — Statutory  pro- 
vision that  alt  objections  or  exeeptlona  to 
mode  of  Impaneling  grand  Jury  must  be 
made  at  particular  time  la  constitutional. 
L*glBl«ture  has  right  to  prescribe  rules  of 
practice  In  criminal  or  civil  cases,  and 
among  such  rules  are  provisions  as  to  time 
and  mode  of  excepting  to  irregularities  of 
proceedings. — People  v.  Arnold.  tS  Cal.  4TS, 
4S0. 

4.  Saae  — ma^ulMcatlaa  of  ladlvMaal 
gTaati  Jaror.— The  disquall flea t Ion  of  Indi- 
vidual grand  Juror  Is  not  ground  for  chal- 
lenge to  the  panel. — Peoplo  v.  Elromona.  119 
CaL  1,  S,  SO  Pac.  844. 

5.  Same  —  KxemlBg  Jarora. — The  fact 
that  Judge  excused  persons  summoned  aa 
grand  Jurors,  and  In  attendance,  without 
requiring    them    to    appear   and   make    their 


that  only  certain 
drawn  aa  grand 
Jurors  were  excused  by  court,  cause  there- 
for not  appearing,  this  la  no  objection  to 
panel  of  grand  Jurors,  as  it  may  be  pre- 
sumed. In  absence  of  showing  to  contrary, 
that  court  did  not  excuse  said  persona  with- 
out legal  cause. — People  v.  Ulllsapa.  St  Cat. 
47.  48. 

T.  Same — frregalar  service  of  order  oan- 
BoalBg  icraad  Jnrr. — It  la  no  objection  to 
panel  ot  grand  Jury  that  copy  of  order 
directing  summoning  of  grand  Jury  was 
not  regularly  served  on  sherllT. — People  v. 
Cuintano.  16  Cal.  32S.  32». 

As  to  order  directlag  mad  Jary  to  bo 
■niBVoacd,  see  pars.  10-SE.  this  note, 

B.  Same  —  Protwedlaga  aateecdeat  to 
making  rrand-Jnry  lists. — The  certificate 
of  otncers  required  by  law  to  be  appended 
to  grand-Jury  list  Is  concluelve  against  all 
Inquiry  thereafter  Into  regularity  of  pro- 
ceedings antecedent  to  making  of  certiO- 
cate.  and  challenge  to  panel  based  upon 
mere  Irregularity  of  such  proceedings  Is 
properly  denied. — People  v.  Sauthw«ll.  4< 
Cal.  141,  iBi. 

•.  Same— Reatrletlona  of  right  mt  ehal- 
lenge. — It  was  Intended  by  legislature  to 
restrict  right  of  challenge  to  panel  of  grand 
Jury  to  three  grounds  enumerated  In  stat- 
ute.—People  v.  Southwell.  40  Cal.  141,  HE. 

10.  It  Is  competent  for  legislature  to  re- 
strict grounds  of  challenge  to  panel  of 
grand  Jury. — People  v.  Southwell,  46  Cal. 
141.  146. 

11.  SBm« — ^Waiver  of  right  hy  eballCBs:- 
lag  iBdlvldaal  Jarora.— Where  prisoner  is 
present  at  impaneling  of  grand  Jury,  and 
might  have  challenged  panel  for  causes  set 
torth  in  ststute.  but  Instead  chooses  to 
FXcept  to  individual  Jurors,  and.  after  such 
exceptions  are  overruled,  then  to  except  to 
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flicepClon  comas  too  late. 


and   right 

Fcople  V.  Boberts,  S  Cal.  ZH.  21 E. 

la.     Shhc — WalTcr    Bf    rickl    b^    ant    C«- 
■liiB4liiK  to  be  broBvbt  before  KriiBd  JniT, — 

Whers  defendant  has  been  held  to  answer 
before  Indictment  be  1h  entitled  to  oppor- 
tunity to  chHlleng-e  panel  of  grand  Jury, 
and  it  He  is  refused  tbia  prlvlleee,  indict- 
ment Ib  InBufflcient  and  worthless.  But  he 
must   have   applied   foi 


placed  In  same  box.  and  it  ■■  unnecesBary 
for  court.  In  makins  ItB  order  deBlg-natlng 
number  at  grand   and   trial  jurors    reciulred 


grmise 


allpng 
low     whec 


It    Is    his    busini 

meets,  and,  If  he  desires  to  challenge  Jury 
to  apply,  If  In  custody,  to  court  for  permis- 
sion to  be  brought  into  court  for  that  pur- 
pose. If  be  fails  to  do  this,  he  waives  priv- 
ilege of  excepting  to  panel. — People  v 
Romero,  IS  Cal.  88.  BO.  >«. 

IS.  BrawlBHT  af  grraut  Jdit — Afeseiiee  ol 
Jadce. — Absence  of  presiding  Judge  of  de- 
partments of  court  in  which  drawing  was      ^^^^  ]g^_ 

had  did  not  Invalidate  grand  Jury  so  drawn.      Bruner 

— L«vr   V.  Wilson.   SB  Cal.   lOG,   l«t,   10   Pac. 


1*.  fl>Bc^-TlBe  af.— Section  £41,  Code  of 
Civil  Procedure,  prescribes  no  specl&e  tlm« 
for  drawing  of  grand  Jury  or  for  Its  oRlclal 
existence.  These  matters  have  been  left 
to  discretion  of  court. — Id  re  Gannon,  ** 
Cal.  G41.  G45.  11  Pac.  240. 


ae.     Sbbc — Smmt — Aa  to  haw  atlen  graad 


1ST  9.    art.    ] 
(3d  ed.),  p. 

ai.     Jni 


.   1 005  s 


14.  Saaie  —  Hasr  af, — Where  order  for 
drawing  o(  grand  jury  was  signed  by  pre- 
siding judge  of  court  and  by  judge  of  de- 
partment In  which  drawing  was  to  take 
place,  and  such  order  designated  one  o'cloc)< 
p.  m.  as  hour  for  drawing,  amendment  by 
judge  changing  hour  to  ten  o'clock  a,  m. 
on  day  of  drawfng,  and  proceeding  with 
drawing  In  manner  prescribed  by  statute, 
change  In  hour  is  mere  irregularity,  and 
docs  not  affect  Tslidity  of  grand  jury  so 
drawn.— Levy  v.  Wilson,  GS  Cal.  106.  110, 
10  Pac.  272. 

15.  Same  — Mode  of  drawlag  and  Int- 
panellBK  crand  Jnry. — For  complete  discus- 
sion of  subject,  see  Bruner  T.  Superior 
Court,  92  Cal.   230,  242,  244,  28  Pac.  341. 

IS.  Sane— Wotlee  tv  Jndtce  Bad  aherlff.— 
Verbal  notice  of  drawing  of  grand  Jury  to 
superior  judge  and  sherlft  Is  suRlclent. 
Where  it  is  shown  that  both  were  in  tact 
present  when  drawing  was  had.  It  Is  en- 
tirely Immaterial  whether  any  notice  was 
given  them. — People  v.  Gallagher.  EG  Cal. 
4S2. 

17.  Saw*— Plaelac  aaBMS  of  absenlces 
■a  baa. — ImpBnelment  of  grand  jury  from 
entire  venire,  consisting  of  thirty  names 
placed  in  box,  tour  of  whom  were  not 
then    drawing    re- 


idlellaa    to    lavanel    graad    lurj, 

irlsdlctlon   to  Impanel  grand  jury  comes 
nd  not  from  any  order  o(  court. 
—Bruner  v.  Superior  Court,  tt  Cal.  239,  8B1, 
18  Pac.  341. 

e  Kerr-s 


3Z.  Reslralat  at  actleB  mt  illegal  graad 
Jarj^-Br  prohibition.— Illegality  of  grand 
jury  may  be  remedied  by  writ  of  prohibition 
against  trial  of  indictment  purporting  to 
have  been  found  hy  it,  court  having  no 
Jurisdiction  to  hear  and  determine  it.  and 
there  being  no  other  plain,  speedy,  and  ade- 
quate remedy  at  law.— Bruner  v.  Superior 
Court.  92  Cal.  239,   250,   28  Pac.   341. 

2S.  SuMBoalag  grand  Jury  — la  general 
—Grand  Inry  toriaed  tron  trial  Jarar^— 
Indictment  found  by  jury  which  was  sum- 
moned as  trial  jury  and  impaneled  as  grand 
Jury  is  illegal.— People  v.  Earnest,  4G  Cal. 
29. 

.*■  ta  aDBiBOBlng  Jnrara,  see  Kerr's  Cyc. 
Code    Civ.    Proc.     (2d    ed.),     JJ  22B-228    and 


e— -SaiBe— New  craad  Jary  where 

lannrlent. — Where  three  grand 
of  thirteen  who  have  been  im- 
■e  challenged  by  defendant  and 
ige  allowed,  court  need  not  take 
re  qualtfled  and  fill  up  remainder 
ut  of   other  Jurors  in  attendance 


Ired 


erift. 


erlal 


departure  from  mode  prescribed  by  i 
242.  Code  of  Civil  Procedure,  wblch  requires 
placing  In  box  names  of  those  Jurors  who 
are  present  in  court  and  unexcused.     Differ. 


Jury.— People 
3B.      Bamr — OH 


mmoned,   but 
nmon     entirely 
.  Manahan,  32  Ca 


fallowed    and    cot 
e  is  purely  dilTerer 


IS.     Sane — Plarlug  Baaica  of  trial  larvrs 

baa.— There  is  no  distinction  In  selection 
tween  grand  Jurors  and  trial  Jurors,  but 
mes    ot    all    Jurors    selected    are    to    be 


iBiBiaBlas— Dfaiq  oa  II- 

neaiion  or. — uue  regard  to  rights  of  all 
persons  accused  or  to  be  accused  by  grand 
jury  requires  that  that  body  shall  be  sum- 
moned by  officer  Intrusted  by  law  with  per- 
formance  ot  that  duty,  and  mere  sugges- 
tion of  judge  that  It  was  his  intention  to 
submit  certain  aits  of  malfeasance  and 
negligence  of  sheriff  to  consideration  of 
grand  Jury  was  not  good  cause  for  removal 
of    sheriff  and    casting    performance    of    his 


.uthwell,  46  Cal.  : 


154. 
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t   by    a 


nrlfr.   la   n< 
-  People    1 


tT. — The  objoc- 
moned   by  cor- 


challenEe    t 
4E  Cal.  141, 

27.     Sane  —  SBne  — De      facto      •meer. — 

Though  appointment  of  sheriff  who  par- 
ticipated In  drawlns'  and  aummonlnK  grand 
Juror  was  void,  atlll  hia  acta  as  de  facto 
officer  are  good. — People  v.  Roberta,  S  Cal. 
314.   115. 


'ellso 


mlimlted    i 


mployed  t 


The    1 


be  appointed  when  sherttT  haa  been  chal- 
lenged aa  Incompetent,  and.  in  absence  of 
auch  challenge.  Judge  or  court  haa  no  power 
to  appoint  ellaor  to  Bummon  grand  Jury. — 
Bruner   v.   Superior   Court,    92   Cal.   239,    24T. 


n.     Suae  —  SaHe  —  li^eeUl  TMlrr.— It   la 

proper  to  complete  panel  of  grand  Jury 
from  apeclal  venire  where  court  tails  to 
aecure  nineteen  Jurori  from  regular  renlre. 
--People  V.  Prather,  1S4  CaL  43S,  411.  S« 
Pac.  6iS,  l(S. 

3>.  Orand  Jury  Impaneled  In  accordanc* 
with  aectlona  111  and  141.  Code  of  Civil  Pro- 
cedure, by  being  lummoned  upon  special 
venire,  la  valid  grand  Jury  for  every  pur- 
pose.— People  V.  HcDonell.  41  Cal.  114,  136. 

aa.  VaHc  —  Saaae  —  Saaae — Dlaerctloa  at 
coan. — Where  court  orders  drawing  of 
thirty  names  from  grand-Jury  box.  and. 
after  excusing  those  who  offered  aatlafac- 
tory  excuaes.  and  challenging  those  who 
■hown  to  be  Incompetent  t 


Jure 


,    It   la 


t    Pac.     341.      See    Turne 


.    Blllaf 


1.  GID:  People  v.  Y.eaton.  TS  Cal.  41B,  411, 
IT  Pac.  644  (power  to  appoint  ellaor  to  sum- 
mon   grand    Jury,    ralaed    but    not   decided); 

People  V.  Irwin,  77  Cal.   4fl4.  4BS,  20  Pac.  58;       grand     Jury.— People    v.     Leoni 
People  V.  FelloWB.  Ill  Cal.  133.  E4  Pac.  S30.        301,  81S.  I»  Fac.  (11. 


ionary  for  court  either  ti 
names  from  grand-Jury  box  and  Issue  aum- 
mons  tor  those  persons,  or  to  laaua  venire 
to  sheriff  to  aummon  additional  persons  to 
complete  panel.  There  is  no  abuse  of  dis- 
cretion  In   caualng  suRlclent   peraons  to  be 

ined     by    special    venire     to     complete 
ID!    Cal. 


W.  Saau — Sane — Portlea  of  graad  Jury 
Illegally  ■maBOBed.— Although  portion  of 
grand  Jury  may  have  been  lawfully  drawn, 
entire  body  Is  lllsgat  if  Invalid  order  Is 
made  for  summoning  of  remainder  of  Jury. 
—Bruner  v.  Superior  Court,  92  Cal.  239,  2B0. 
»  Pac.  341. 

M.     Saae— Ordei 


»d— 1>   gei 


il. — Order   of   c 


34.     Where    namea    of    sulllclent    number 

been  drawn  from  grand-Jury  box,  and  those 
persons  having  bean  summoned  and  re- 
turned according  to  law.. auch  number  were 
excuaed  ao  that  insufficient  number  remained 
to  complete  grand  Jury,  it  la  no  excess  of 
Jurisdiction  to  order  special  venire  to  com- 
plete grand  Jury.—Levy  »,  Wilson,  B>  Cal, 
lOE,  111,  10  Pac.  1T2. 


-Wken  ao  II  at 


}  list  o 


B  to  a 


Ing  r«ar  has  been  made, 
court  may,  under  aection  llS,  Code  o(  Civil 
Procedure,  make  order  directing  sheriff  to 
aummon  grand  Jury  forthwith. — PeopI*  T. 
Kelly.  46  Cal.  3BE,  SEt. 


§896.     CHALLENGING  GRAND  JUBOR.     [Repealed.] 

History:  Eoacted  Febniary  14.  ISTZ;  amended  March  29,  1874. 
Code  Amdtfl.  1ST3-4,  p.  436;  repealed  Marcb  2i,  1911,  Stats,  and  Amdts. 
1911,  p.  434. 


CHALLENGING    GRANT)    JUBOB— 

GROUNDS  OF. 

1,  Alienage — Declaration    of    juror    prima 

facie  proof. 
£.  Bias — Acting  fairly  and  impartially. 
3.  Same— Decided  opinion  of  guilt. 
4,5.  Same — Expression    of    opinion. 
6, 7.  Same  —  Finding    prior    indictment     for 
same  offense. 

8.  Same — Fixed  opinion  on  full  knowledge. 

9.  Same — Hearing    eonfeMion    in    another 

proceeding. 

10.  Same — Hearing  evidence  in  civil  action. 

11.  Same — Hearing  defendant  refuse  to  tes- 

tify. 


13.  Same — Personal  knowledge  of  portion  of 

13.  Same — Source  of  knowledge. 

14.  Challenge — Definition    of. 

15.  Same — Grounds   of — Discretion  of  legis- 

18.  Same — Intorposing,    after    discbarge    of 

jury. 
17.  Essential  requisites  of  every  grand  juror, 
IS.  Same  — Proceedings    in    United    States 

19.  Juror  not  on  assessment  roll — Objection 

— How  taken. 

20.  Suinc — ilistako. 
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21.  Same — Not    ground     of    challenge    in 

United  Stntea  courts. 

22.  Same— Service   u   juror   within   year. 

23.  Same — Validity  of  indictment. 

Si,  QualifleatiouH — Same  as  petlj  juror. 
See,  poHt.  ft  SOB,  BBS  and  nalea. 
1,  All«>iiB»— Deelantloa  at  Jhfot  prttmm 
facie  prvvt.— Declaration  of  grand  Juror 
that  he  li  natu  rallied  eltlien  should  be 
received  by  court  na  prima  lacle  true,  and 
proof  thereof  by  actual  production  of  hla 
papers  is  unnecesBar;. — People  v,  Roberta, 
6  Cal.  in.  21E, 

Blaa— Aetia*  lalFlr  ■■<!  iBpartlalir. — 


declaTlnr  their  conTictlon,  upon  evidence 
before  them,  that  he  la  probably  cuHty,  are 
dliqualined  from  aKaln  passlnK  upon 
second  charg-e  asalnBt  him  for  same  oSenae, 

proper,  under  this  lectlon. — People  v.  Han- 
BCead,    135   Cai.   14»,   151,   fiT   Pac.   7SS. 

1.  Where  grand  Jury  hai  considered  case. 
and  has  examined  wltneBaea  In  regard  to 
charge,  and  baa.  by  flnding  Indictment,  ex- 
pressed opinion  to  effect  that  defendant  was 
probably  guilty,  they  are  dlsQualltled  from 
again  finding  another 


ofleni 


ist  B 


lefendai 


Whel 


thei 


Is 


challenged  would  not  act 
Impartially  and  formally  In  passing  upon 
matter  aubmltled  to  them,  challenge  Is 
properly  disallowed. — People  v.  Gray,  81 
Cal.  164,  IBS,  i*  Am.  Rep.  64S. 

S.  Save — Decided  oHnlaa  of  gallt. — If, 
on  InTestlgalion  thereof.  It  has  been  estab- 
lished that  any  one  of  grand  Jurors  had, 
before  being  Impaneled  on  Jury,  formed  or 
expressed  decided  opinion  that  defendant 
was  guilty.  It  is  good  ground  of  challenge 
to  that  Juror.— People  v.  Turner,  39  Cal.  J70, 
J7J,  S7T. 

4,  Burnt — EXFraaaloa  af  aplalaa. — Under 
this  section,  grand  Juror  who  Joined  In 
Indictment  of  strikers  for  obstruction  of 
mall  and  commerce,  though  he  Indicated 
sympathy  with  them,  will  not  be  held  to 
have  been  prejudiced  because  thereafter,  on 
occasion  of  strikers'  destroying  private 
property,  he  said  that  "the  strikers  should 
be  filled  full  of  lead."— United  States  v, 
Clune.  ti  Fed.  7S8,  78B   (case  arising  In  Call- 

5.  The  court  aajr;  "There  la  a  marked 
distinction  between  a  grand  Juror  who 
merely  makes  an  accusation  of  the  commis- 
sion of  a  crime  and  a  petty  Juror  who  tries 
the  questions  of  the  guilt  or  Innocence  of 
the  defendant  who  Is  accused.  It  is  accord- 
ingly held  in  many  Jurisdictions  that  It  Is 
no  objection  to  the  validity  of        ■    -■   ■ 


e   of   t 


a  jui 


was  otherwise  quallfled.  had  formed  or  ex- 
pressed an  opinion  of  the  guilt  of  the  ac- 
cused."— United  States  v.  Clune,  supra.  See 
roan.  State  v.  Hamlin,  ^^  r-inn.  9B.  114,  36 
Am.  Rep.  51.  Ga.  Lee  v.  Stale,  63  Oa.  705. 
III.  Musick  V.  People.  40  111.  268.  Mase.  Case 
of  Tucker.  8  Mass.  286;  Commonwealth  v. 
Woodward,  167  Mass.  518,  34  Am,  St.  Rep. 
S02,  32  N.  E.  SS9.  Ofclo.  State  v.  Easter.  30 
Ohio  St.  542,  3T  Am,  Rep.  473.  Pa.  Rolland 
V.  Commonwealth,  62  Pa.  St.  308.  22  Am. 
Rep.  T5g.  Teaa.  State  V.  Chairs.  B  Baxt. 
196.  Fed.  United  States  T.  Williamfl,  1  Dili 
C.  C.  4S5.  28  Fed.  Cas.  666  (case  arising  In 
Minnesota). 

0.  Saaie  —  Fiadlas  prior  ladlctment  tai 
■a  DC  oHeasc. — Qrand  Jurors  who  have 
examined  charge  against  one  accused  ol 
crime,  and  found  and  presented  Indictment 
against  him  for  such  crime,  thus  ofllcially 


Superior  Court,  6  Cal,  Unrep.  SB8.  60  Pac. 
38,  3B;  6  Cal.  Unrep.  417,  80  Pac.  616. 

S.     Saase — Plic4    opialoa    ea    fall    kaawl- 

cdce.— Subdivision  6  of  above  section  clearly 
Implies,  and  It  has  always  been  so  held. 
that  Qied  opinion  upon  full  knowledge  will 
disqualify. — Terrlll  v.  Superior  Court,  6  Cal. 
Unrep.  393,  60  Pac.  36,  3Bi  8  Cal.  UnAp.  417, 
80  Pac.  518. 


B,     Saae — Hcari 
Itreceedia  g . — Op  I  n : 

heard  outside,  wh 
tlon  of  an  oath,  a 
grand    Juror    Is    n 


laatket 


lallfy 
lathing 


nd 


fendi 


..  Cr.  Rei 


338, 


which    ■ 
irmed  fi 

nd  Is  merely  hearsay, 
ot  d  I  squall  lied  by  reason 
I  confession  mad*  by  de- 
itlgatlon  against  another 
.  Northey,  77  Cal.  618.  826. 
B  Pac.  865,  20   Id.   129. 

10.  BaH* — HcarlBK  evideace  Id  elvll  ae- 
tloa. — Grand  Juror  who  Is  actually  biased 
against  defendant  charged  With  forgery  of 
note,  and  had  formed  opinion  of  his  guilt, 
based  on  evidence  heard  by  him  In  ctvll 
action  on  note.  Is  dlsquallfled  from  finding 
Indictment  aeainst  him.— People  v.  Irfindis, 
139  Cal.  438.  42B.  73  Pac.  153. 

11.  Saaie— Hcarlas  dcfcadaat  refaae  to 
testify.— Fact  that  grand  Juror  was  in 
court  on  trial  of  another  parson,  and  heard 
defendant  plead  his  constitutional  privilege 
when  he  was  there  called  as  witness,  which 
fact  dots  not  appear  to  have  had  anything 
to  do  with  his  voting  for  Indictment  against 
defendant,  does  not  disqualify  grand  Juror. 
— People  V.  Northey,  77  Cal.  618.  628,  t  Am. 
Cr,  Rep.  838,  Ifl  Pac.  866,   30  Id.  129. 

19.  B^Bic  —  Pcnanal  kaowlcdce  of  Far- 
tloB  of  facta. — On  Indictment  tor  arson,  fact 
that  some  of  grand  Jurors  had  personal 
knowledge  of  fact  that  building  was  burned 
did  not  disqualify  them  from  aBcertalning 
whether  building  was  feloniously  destroyed 
and  who  was  probably  guilty  parly. — Peo- 
ple V.  Breen,  130  Cal.  T2,  78,  62  Pac.  406. 

18.  Sane — Soarcc  of  kaowlcdse. — Where 
member  of  grand  Jury,  who  did  not  form 
opinion  ot  guilt  ot  defendant  upon  public 
rumor  or  statements  in  public  Journals  or 
common  notoriety,  but  upon  knowledge  ob- 
tained otherwise,  and  who  is  disqualified 
on  ground  of  actual  bias,  and  could  not 
qualify  himself  so  as   to  become  competent 

In    response    to    questions    of   court  as   pro< 
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Tided  In  coda.  In  CKia  ol  &&  opinion  founded 
upon  public  rumor  or  etalements  In  public 
journals  or  common  notoriety,  la  dlaquall- 
(led.— People  T.  Landls,  1S9  Cal.  126.  43B, 
IS  Pac.  1K3. 

14.  Challensr— DcSaltlDB  ot. — Challenge 
to  ffrand  Juror  1b  prellmlnarjr  objection  to 
qualidcatlOQ  of  Juror,  and  Its  purpose  Is  to 
prohibit  Juror  from  Bitting  and  inquiring 
Into  charge  against  party  proposing  chal- 
lenge.— People  T.  Travera,  IS  Cat.  23S,  13G, 
it  Pbc.  Sg. 

ID.  Saa» — GrOBB**  at — DIacrctlaB  of  I^K- 
lalatnrr.— It  la  matter  of  dlacretlon  of  legis- 
lature to  determine  when  objections  to 
qualincatlon  of  grand  Juror  may  be  taken 
and  when  they  ahall  not  avail. — United 
States  v.   Benson,   SI   Fed.  8SC,   StS. 

15.  Same  —  IntePposlas  after  diaekarxa 
of  Jarr> — Defendant  has  no  right  to  chal- 
tenge  an  Individual  grand  Juror  after  grand 
Jury  itas  completed  Its  work  and  been  dis- 
charged.^People  V.  Travera,  B8  Cal.  ISJ.  2S6, 
28  Pac.  SS. 

Aa  to  tine  of  ■■ 
post,  I  901  and  not 

17.  Kaaeallal  re^atsltu  of  ererr  gri 
]ar»r  are  possession  of  his  natural  facul 
and  sufficient  knowledge  of  language 
which  proceedings  before  him  are  had 
obtain  a  clear  understanding  of  what 
done  and  said.  Other  quallflcatlona  r 
tend  to  Insure  these  requisites,  but 
necessarily. — United    States    v.    Benson. 

in.      Sane — Prneeedtaga   la    Ualted    Sti 

conrta.— Under    section    800    ot    the    Revl 

Statutes,  United  States   (present  section 


tody,  objection  to  grand  Juror  on  ground  of 
not  being  citlien  or  taxpayer  must  be  taken 
by  challenge  when  the  grand  Jury  ts  Im- 
paneled, or  It  Is  waived. — People  v.  Hender- 
son, iS  Cal.  4IG.  169. 

aO.  Saae^Mlatake. — Juror,  having,  upon 
examination,  declared  that  he  was  not  upon 
last  aBsessment-roU  was  properly  dis- 
charged. Court  was  authorlied  to  act  upon 
evidence  before  It.  and  fact  that  It  after- 
ward appeared  that  he  was  mistaken,  and 
was  on  aSBessment-roll,  did  not  have  etfect 
of  making  ruling  erroneous. — People  v. 
Leonard,  lOS  CaL  SOI,  S18,  39  Pac.  *1T. 
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made  basis  for  challenge  undt 
la  regarded  as  mere  direction  to  court  im- 
paneling Jury, — Ex  parte  Ruef.  ISO  Cal.  6<a, 
89  Pac.  eoB;  Kltta  v.  Superior  Court,  S  Cal. 
App.  162,  90  Pac,  877,  978. 

33.  SoHc — Valldltr  »f  ladlelaeBt  )b  not 
affected  by  fact  that  certain  membera  at 
grand  Jury  which  returned  it  were  not  as- 
aessed  on  last  asaessmsnt-roll  of  county  on 
property  belonging  to  them,  notwithstand- 
ing Code  GIv.  Proc.  section  198.  since  they 
were  de  facto  grand  Jurors  of  de  Jure  grand 

lack  of  qualincatlon  referred  to  under  aald 
section  198.- Kllts  v.  Superior  Court,  S  Cal. 
App.  182,  90  Pac.  977.  979. 

X4.  QBaliaeatloBS — Save  as  ptttr  Jaiwr. 
—That  which  will  disqualify  petty  Juror 
will  disqualify  grand  Juror  from  taking  part 
In  finding  of  Indictment. — People  y,  lAUdls, 
139  Cal.  128,  418,  73  Pac.  1G3. 

§897.    HOW  MADE,  ETC.     [Repealed.] 

Hittory:  Enacted  February  14,  1872;  amended  March  30,  1874, 
Code  Amdts.  1873-4,  p.  437;  repealed  Marcb  22,  1911,  Stata.  and  Amdts. 
1911,  p.  434. 

§898.    DECISION  UPON  OHALLEHOES.     [Repealed.] 

Hiatory:  Enacted  February  14,  1S72;  repealed  March  22,  1911, 
Stats,  and  Amdts.  1911,  p.  434. 

A  similar  pravlalsa  fftr  efeallenge  to  a   trial  Jarop,  ■ 
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EFFECT  OF  ALLOWIHQ  A  CHALLEHQE  TO  A  PANEL. 


[Be- 


B  Ksrr's  Cyc.  Code  Civ.  Proc   <>d  ed.),  f  141  «nd 


DigilizedbyGoOgle 


Tf t.  tV,  ek.  a.]  CHA.I.I.E1NQB  TO  JCKOH— KPPBCT  OV  ALLOVFANGB.  II  MW.  Ml 

§  900.    E7FX0T  OF  ALLOWINO  OHALLZNQE  TO  INDIVIDUAL  JUBOB. 

[Repealed.] 


ALLOWANCE  OF  CHALLENGE  TO 
JUROR— EFFECT   OF. 
1.  At  to  eonatractiOD  of  section— DisqiuUi- 
fied   grand   juror. 
2,3.  Cballenged   jnror  not  participAtuiE. 

4.  DecresH  in  number  doM  not  inTalidate 

an  indictment. 

5.  Objection   after   indictment   found. 

6.  Participation  hj  challenged  juror, 

7.  dnmmoning  new  jarj, 

1.  An  t*  eautraetlBB  mt  ■*«!■•■  —  Dl>- 
«nUae«  (raaa  Janir. — Conatrulns  thia  aec- 
tion  and  aectlon  39l>  the  expreialon  "can  not 
be  present  or  take  part  In  the  conslderB.tlon 
of  a  charge"  followed  by  the  words  "or  the 
deliberations  of  the  grand  Jury  thereon"  It 
would  appear  to  necessarily  Include  some- 
thins  In  addition  to  the  mere  discretion 
after  the  evidence  has  been  received  of  the 
question  whether  an  Indictment  should  be 
found   and   the 


estloc 


The 


naldei 


the 


the  charge.  Under  this  provLalon  a  dls- 
qualined  grand  Juror  has  no  right  aa  such  t< 
be  present  at  or  take  any  part  In  the  In- 
vestigation of  the  charge.  Hla  sole  Tunc 
tlon  and  duty  In  that  regard  la  that  pre.- 
scribed  by  section  9ZZ,  viz.,  to  "declare 
fact  of  an  olTenae  of  which  he  has  hi 
edge  "to  his  fellow  Jurors  who  muat  t 
upon    Investigate    the    aame."      In    auc 


memher  of  the  Jury  and  the  one  capacity 
In  which  he  can  be  present  In  view  of  the 
provisions  of  section  9SE  is  that  of  witneaa 
during  the  actual  taking  of  hla  own  teatl- 
mony  if  the  same  be  required  by  his  fellow 
Jurors— People  v.  Bright,  167  Cal.  BS!,  866, 
IDS  Pac.  31. 

Z.  CballeBKCd  Jwrar  not  partlclpatlBC. — 
Where  Individual  grand  Jurors  are  chal- 
lenged by  defendant,  and  challenge  allowed, 
and  It  la  not  pretended  thai  they  were  pres- 
ent at  deliberation  of  remaining  members 
upon  case  of  defendant  or  took  any  part  In 
finding  of  Indictment,  indictment  Is  valid.— 
People  T.  McDonell,  4T  Cal.  lU,  136. 


S.  Where  grand  Juror  Is  dlaqualifled,  but 
was  absent  during  consideration  of  case  by 
grand  Jury,  and  took  no  part  In  finding  of 
Indictment,  this  dlsqualincatlon  did  not 
affect  validity  of  action  of  grand  Jury. — 
People  T.  Simmons,  119  CaL  1.  4,  SO  Pac.  gtt. 

4.  Deenasc  1b  naaabcr  d*e*  aot  iBvalldate 
am  la^lctBeat.- Where  grand  Juror  Is  chal- 
lenged, and  challenge  allowed,  and  Juror 
challenged  was  directed  not  to  be  present 
or  participate  In  examination  of  case,  and 
this  instruction  was  obeyed,  fact  that  grand 
Jury  was  thereby  decreased  In  number  does 
not  Invalidate  Indictment  by  remaining 
grand  Jurors.^People  v.  Simmons.  119  Cal.  1, 
I,  EO  Pac.  644. 

K.  Ohjcetloa  after  ladletmeBt  toBBd. — 
After  grand  Jury  has  completed  Its  work 
and  been  discharged,  conditions  which  make 
challenge  possible  no  longer  exist,  and 
where.  In  such  case,  grand  Jury  have  al- 
ready found  Indictment,  this  section  does 
not  apply. — People  v.  Travers,  68  Cal.  £33, 
13G,   26   Pac.   88. 

«.  ParMelpatloB  hr  ehBlleBK>d  Jaror.- 
Where  Juror  who  has  been  challenged,  and 
challenge  has  been  allowed,  appears.  In 
court  with  other  Jurora  when  an  indictment 
la  presented,  although  ofTendiiiR  Juror  Is 
liable  to  punishment  for  contempt.  thIa  does 
not  vitiate  Indlctmaat.  and  It  will  not  be 
set  aside. — People  v.  Qatewood,  SO  Cal.  14T. 
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qualined  and  flll  up  remainder  out  of  oth 
Jurora  In  attendance  who  had  been  sui 
moned  but  not  drawn,  or  take  those  w 
were  quail  Hed  and  summon  special  venl 
to  nil  up  panel. — People  v.  Manahan. 
Cal.  68,  T2,  See  People  V.  Southwell.  46  C 
141.  1E3;  People  T.  Atnaya,  134  CaL  SSI,  G 
66  Pac.  794. 


§  901.    OBJECTIONS  OAN  ONLY  BE  TAKEN  BT  OHAIXENaE.     [Se- 
aled. ] 


1.  Challenge  at  time  of  impaoelment. 

2.  Challenge  after  diachaige. 

3.  Construction — AnMt  after  indictment. 
P.  C— 61  m 


4.  Same — Direction  to  conrt. 

5.  Knowledge   when   court   meets. 

6.  Motion    to    set    aside — Objection    not 

ground   for  challenge. 

7.  Must  apply  for  leave  to  challenge. 
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8,  S.  No  cballenge  after  flndiug  iDdietment. 
10, 11.  No  challenge  after  reEubmisBion. 
12,13.  Opportunitj  to  eballeuge — Waiver  «f 

14.  Time  of   challenge  —  Constitutionality 

of  section. 

15.  Writ  of  prohibition  a  remedj. 

Aa  to  rhallvBce  ta  tke  panel  at  craad 
Jnrr.  see.  ante,  ]  S9S  and  note. 

Am  to  iBotloB  to  act  aalda  ladletaieat  far 
dIaiinaliaratlaB  af  vraad  |araia,  see.  post, 
1  R9S  and  note. 

I.  Ckallenve  at  tiaic  at  taapaael^^at. — 
Where  prisoner  waa  held  to  anawor  prior 
to  nndlns  at  Indictment,  he  must  challenBe 
either  panel  or  an  Individual  grand  Juror 
Ht  time  of  Impanelment,  and  not  afterwards. 
— People  V.  Freeland,  t  Cal.  9S,  BS;  People 
V.  Roberts,  6  Cal.  SI*,  JIB;  People  v.  Beatty. 
14  Cal.  6S6.  EST,  STl:  People  v.  Molce.  IE 
Cal.  3tV,  330,  131;  People  T.  Arnold.  IS  Cal. 
476,  479;  People  v.  Romero,  IS  Cal.  i9.  SO. 
94;  People  v.  Colmere.  SS  Cal.  fiSt,  GSS;  Peo- 
ple V.  Henderson,  tS  Cal.  4G5,  4SS,  4S9i 
People  T.  Hidden.  St  Cal.  44S:  People  T. 
Stacey.  34  Cal.  307.  SOSi  Ex  parte  Ruef,  ISO 
Cal.  G6E.  89  Pac.  606. 

3.  CkalleHCC  after  dIaehaDie.— After  grand 
Jury  has  completed  Its  work  and  been  die-, 
charged,  condltlona  which  make  challenge 
possible  no  longer  eslst.  and  defendant 
against  whom  Indictment  has  been  found 
can  not  have  Jurors  assembled  In  court  and 
formally  chsUenged  and  examined.— People 
V.  Travers,  88  Cal.  £3S.  23E,  SO  Pac.  88. 

S.  ConstTBCtlOB— Arrest  after  iBdlelMent. 
—The  meaning  o(  thia  section  Is  that  de- 
fendant shall  have  privilege  of  challenge 
If  he  Is  held  to  answer  before  Impaneling  of 
grand  Jury.  But  when,  from  nature  of 
things,  he  can  not  have  It,  at  Impaneling  of 
grand  Jury  he   shall   have   this   prlvlle 
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C  Mattaa  ta  set  aalde  —  Oftfeetia*  ast 
sramad  tar  ehalleaire.— Oblectlon  to  panel 
on  ground  that  Indictment  was  oot  found 
as  prescribed  by  law.  and  where  specific 
objection  Is  not  ground  for  challenge  to 
availed    of   by    motion    to 


aside. 


inlty   I 


objection  of  grave  character  must  be  at' 
forded  accused  at  some  time  and  in  some 
way. — People  v.  Southwell,  40  Cal.  141.  142, 
1E4. 

T.  Mast  appir  tor  leave  ta  ekallense. — 
Where  accused  has  been  held  to  answer,  and 
was  Imprisoned  for  crime  charged  at  time. 
hut  waa  refuaod  privilege  of  challenging 
panel  or  Individual  grand  Jurors.  Indlctnient 
found  by  grand  Jurors  Is  Insufllclent  and 
worthless;  but  to  have  this  effect,  prisoner 
must  have  applied  Cor  leave  or  requested 
permlaslon  to  appear  and  challeDge  Jury. — 
People  V.  Romero,  II  Cal.  81.  SO,  >4. 

8.  Its  ehallesB*-  atter  >■«!■■  ladle(B>e>«. 
— An  objection  to  an  Individual  grand  Juror, 
when  taken  for  flrst  time  after  an  Indict- 
ment Is  found,  comes  too  late. — People  v. 
Henderson.  18  Cal.  44S.  488.  469. 

9.  Where  prisoner  was  present  and  chal- 
lenged Individual  grand  Jurors;  but  did  not 
challenge  panel,  and  his  challenge  waa  over- 
ruled,   and   he   was    indicted    for   murder.    It 

ment.  to  exercise  his  right  to  challenge 
panel.— People  v.  Roberts,  8  Cal.   114.  Sie. 

10.  N«    ekalleare    after    reaubalaaiaB.^ — 

Where  grand  Jury  have  considered  case  and 
found  Indictment,  and  same  case  is  after- 
wards resubmitted  to  them,  code  provides 
no  further  opportunity  tor  challenging  Jury. 
— Terrlll  v.  Superior  Court.  6  Cal.  398.  60 
Pac.  38,  3»:  t  Cat,  Unrep.  417,  60  Pac.  516. 

11.  Where,  at  time  grand  Jury  was  Im- 
paneled, defendant  was  In  actual  custody. 
charged  with  murder  by  sworn  complaint, 
and  had  bean  brought  Into  court  before 
grand  Jurors  were  sworn,  and  offered  priv- 
ilege of  challenging,  which  he  had  declined 


People  V,  Beattf',  14  Cal.  G6S.  E6T.  S71  (con- 
struing section   189  Criminal  Practice   Act). 

4.  Bane  —  Direction  to  court — ^Where 
statute  declares  grounds  under  which  grand 
Juror  Is  disqualified,  which  Is  not  statutory 
ground  for  challenge,  it  Is  to  be  considered 
as  merely  direction  to  court  Impaneling 
Jury,  even  thouRh  It  may  deny  to  defendant 
any  remedy  by  way  of  motion  or  challenge. 
— F:x  parte  Buef.  lEO  Cat.  GEE,  89  Pac.  GOB. 

5.  Knanledce  when  tbe  eaart  BSeeta. — 
Where  defendant  has  been  held  to  answer 
before  Impaneling  of  grand  Jury.  It  Is  not 
duty  of  court  to  bring  him  before  grand 
Jury  tor  purpose  of  exercising  his  right  of 
challenge.  It  is  prisoner's  business  to  know 
when  court  meets,  and.  It  he  desires  to  chal- 

brought  Into  court  for  that  purpose,  and  If 
he  fails  to  do  this,  he  waives  his  privilege 
to  except  to  panel  or  to  any  member. — Peo- 
ple V.  Romero,  II  Cal.  89,  »0,  94. 


,  he  o 


t  aftei 


his  right  of  challenge. — People  v.  Phelan. 
1Z3  Cal.   ESI,  E67,  E6  Pac,   4!4. 

12.  Opportanlty  ta  ehnllenge — Waiver  at 

rtKht.— Where  defendant  Is  In  actual  cus- 
tody under  warrant  of  arrest  Issued  by 
magistrate  on  sworn  complaint,  but  before 
his  examination  by  magistrate  was  brought 
before  grand  Jury,  which  was  about  to  be 
Impaneled,  and  was  inforftied  as  to  hts  right 
to  challenge  grand  Jury,  but  declined  lo 
Interpose  any  challenge,  he  waives  right  to 
Interpose  such  challenge  after  he  Is  In- 
dicted, and  though  not  "held  to  answer"  In 
strict  technical  sense,  there  was  substantial 
compliance  with  requirements  of  statute. — 
People  V,  Oeiger,  49  Cal.  648,  6E1. 

13.  It  la  duty  of  defendant  to  exercise 
his  right  of  challenge  In  mode  and  manner 
prescribed  by  statutes,  and  having  failed 
to  do  so.  he  can  not  claim  right  to  Interpose 
objections  which  would  have  been  proper 
eround  o(  challenge  at  any  other  time   or 
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In  anr  other  mode. — People  w.  Colmere,  IS       asa'Dst  defendant,   and   after   reBubmisslon 
Cal.  (IS.  $33.  of  cBBe  And  another  indictment  against  same 

FHve— C<>MtltBtlo>alltr       defendant  (or  same  offenae,  their  dlsquallfl- 


— Legislature    may    constltutloi 


ally  prescribe   rules  of  practice  In  criminal        prohibition    will    lie    to    restrain    trial    upon 
cases,   and  had   right   to  ordain   that  eicep-        "econd      Indictment.  —  Terrlll      v.      Superior 
tlon   to   grand  Jury  shall   be   made  at  par-       Court.  «  Cal.  Unrep.   J98,   6a  Pac.  3S.   39;   S 
titular  time.— People  t.  Arnold.  16  Cal.  478.       Cal.  Unrep.  417.  80  Pac.  81«. 
*^^'  Am  t«  reelralBlKv  pn*e«Btl«B  br  writ  of 

Urslilbltlvn,   see    Bruner    v.    Superior   Court, 
92  Cal.  239.  2S8.  2S  Pac.  341. 


§902.  APFOXNTMXNT  07  A  FOKEHAN.  From  the  persons  sammoDed 
to  serve  as  grand  jurors  and  appearing,  the  court  must  appoint  a  foreman. 
The  court  must  also  appoint  a  foreman  when  the  person  already  appointed  is 
excused  or  discharged  before  the  grand  jury  is  dismissed. 

Hlitory:  Enacted  February  14,  1872,  re-eaactment  of  i  190  Criminal 
Practtce  Act  1S51,  Stats.  IS&l.  p.  233. 

Editorial  Not«:  A  foreman  pro  tern  tor  grand  Jury  Is  provided 
for,  post,  g  930. 

I.     EatiT  1b  mlBBtea. — AlthouEh  It  Is  bet-  done,  where  Indictment  Is  Indorsed  by  fore- 

ter  practice   to   enter   In   mlnulee  of  court  man.    returned    to    proper    court,    property 

fact   that   foreman   of  grand  Jury   was   ap-  filed  and  transmitted. — People  T.  Roberta,  B 

pointed,  still  It  Is  Immaterial  If  this  Is  not  Cal.  Sl4.  217. 

§  903.  OATH  TO  FOBEHAM.  The  following  oath  must  be  administered 
to  the  foreman  of  the  grand  jury: 

"You,  SB  foreman  of  the  grand  jury,  will  diligently  inquire  into,  and  true 
presentment  make,  of  all  public  offenses  against  the  people  of  this  state,  com- 
mitted or  triable  within  this  county,  of  which  you  shall  have  or  can  obtain 
legal  evidence.  Tou  will  keep  your  own  counsel,  and  that  of  your  fellows 
and  of  the  government,  and  will  not,  except  when  required  in  the  due  course 
of  judicial  proceedings,  disclose  the  testimony  of  any  witness  examined 
before  you,  nor  anything  which  you  or  any  other  grand  juror  may  have  said, 
nor  the  manner  in  which  you  or  any  other  grand  juror  may  have  voted  on 
any  matter  before  you.  You  will  present  no  person  through  malice,  hatred, 
or  ill-will,  nor  leave  any  unpresented  through  fear,  favor,  or  affection,  or  for 
any  reward,  or  the  promise  or  hope  thereof;  but  in  all  your  presentments 
you  will  present  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  accord- 
ing to  the  best  of  your  skill  and  understanding,  so  help  you  God." 

Hlitory:  Enacted  February  14,  1872,  re-enactment  of  9191  Criminal 
Practice  Act  IS&l,  Stata.  1S51,  p.  233;  amended  March  30,  1874,  Coda 
AmdtB.  1873-4,  p.  437. 

OATH  OF  FOREMAN   OF   GRAND   JURY.        Into    all    otTensea    which   occur    In    county.— 

1.  Eipressive   of  general  duty.  People  v.  Beatty.  14  Cal.  688.  SST,  B7B. 

2.  Secrecy  as  to  tote.  ,*■     *™'*'  "  *'  '•*'— Oath   •"  foreman 

^  of    grrand    Jury    shows    that,    under    law    «( 

1.     Rspiemlve  ■!  ■»&«*!  datr. — The  oath        this  state,  grand  Juror  can  not  be  required 

o(  foreman  Is  comprehensive  and  expressive        to  answer  question  am  lo  how  he  voted  upon 

of  general   duty   o(  grand  Jury   (o   Inquire      finding  of  Indictment.— Bz  parte  Sontag.  64 

Cal.  825,  ES7,  4  Am.  Cr.  Rep.  533,  Z  Pac.  402. 

§  904.  OATH  OF  OTHER  OBAND  JTSOSS.  The  following  oath  must  be 
immediately  thereupon  administered  to  the  other  grand  jurors  present:    "The 


Digitized  by  Google         


BBW 


GRAND  JL'RV— CHARGE— RBTIRBMENT. 


same  oath  which  yonr  foreman  has  now  taken  before  you  on  his  part,  yon 
and  each  of  you  shall  well  and  truly  ohserve  on  your  part,  bo  help  yon  Qod." 
HIatory:     Enacted  February  14,  1872,  re-enactment  ot  S  192  Criminal 
Practice  Act  IS&l,  Stats.  1S51.  p.  S33. 
oath 


1.  PrescrratlaB  o»  mmrtm. — Form 
required  by  atatute,  which  has  been  In  gen- 
eral use  for  centuries,  blnda  grand  juror  to 
Flolate  lecrets  o(  Krand-Jurjr 
Public   pollcj-  would  aeem  to  forbid 


vain  diacloauree  made  to  gratify  Idle  curi- 
osity.—Ex  parte  Sontas,  14  CaL  SiE,  6tS. 
4  Am.  Cr.   Rep.  621.  I  Pac.   401. 

A*   >•   araad   )ar»t^   •mtk,   see    not*.   IX 
Am.  St.  Rep.  «0S,  91E-S1R. 


§  905.  CHAfiGE  OF  THE  OOTTBT.  The  grand  jary  being  impaneled  and 
sworn,  must  be  charged  by  the  court.  In  doing  so,  the  court  mast  give  them 
such  information  as  it  may  deem  proper,  or  as  is  required  by  law,  as  to  their 
duties,  and  as  to  any  charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  before  the  grand  jury. 


§  806.    RETnUBHEMT  07  THE  QRAMD  JUBT.    DISCHASaS  OF.    The 

grand  jury  must  then  retire  to  a  private  room  and  inquire  into  the  offenses 
cognizable  by  them.  On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is  completed  or  not, 
they  are  discharged  by  the  final  adjournment  of  the  court. 

HEstory:  Enacted  Febniary  14. 1S72,  founded  on  g|  194, 195  Criminal 
Practice  Act  IS51.  Stats.  1S51,  p.  233;  amended  by  Code  Commission, 
Act  March  16.  1901,  Stats,  and  AmdtB.  1900-1.  p.  4S3,  act  held  unconsti- 
tutional, see  history,  i  5  ante.  The  latter  sentence  in  thfa  section  la 
Inoperative,  and  has  been  so  ever  Bince  the  adoption  of  constitution  of 
1ST9,  terms  or  court  having  been  abolished  by  that  instrument,  and  the 
courts  being  now  always  In  seselon. 

any  time,  by  court.  In  exercise  of  Its  Juris- 
diction, be  discharged.  A  grand  Jury  can 
not  dissolve  Itself,  and  where  grand  Jury 
Is  not  Impaneled  for  any  particular  time 
prescribed  by  law,  and  has  not  been  dis' 
charged  by  court  In  which  It  la  actinic.  It 
still  exists  as  an  original  body  with  power 
to  perform  Its  duties,— In  re  Gannon,  89  Cal. 
E41.  GIT.  11  Pac.  240,  followed  In  Kelly  v. 
Wilson,  Z  Cal.  Unrep.  66S,  11  Pac.  J44. 

4.  HpldlHK  o*er  IkIa  fdlloirlBs  year. — ■ 
Grand  Jury  organlied  In  July  of  one  year 
Is  not  diBBolved  by  operation  of  law  during 
or  at  expiration  of  that  year,  and  la  valid 
body  In  March  of  the  following  year,  not- 
wUhalanfllng  fact  that  namea  of  grand 
Jurors  were  selected  and  returned  In  Jan- 
uary of  (oUowlnK  year  from  which  new 
grand  Jury  might  have  been  drawn.— In  re 
Gannon.  63  Cal.  S41,  E4E,  11  Pac.  £40.  See 
In  re  Gannon,  13  Cal.  E41;  Kelly  v.  Wilson, 
)  Cal.  Unrep.  G5G.  11  Pac.  lU.  Halaey  v. 
Superior  Court.  ISS  Cal.  71,  81  Pac.  987. 

6.  Grand  Jury  impaneled  !n  December, 
1872.  had  Jurisdiction  to  And  Indictment 
after  Code  of  Civil  Procedure  went  into 
effect,  January  l.  1873. — People  ».  DoyelL 
48  Cal.  85,  90:  Halsey  v.  Superior  Court,  1G1 
Cal.   71,   91   Fac.  987. 


EETIREMENT  AND  DISCHARGE   OF 
GRAND   JURY. 
1.  Construction  of  section — As  to  limit  of 

Ufe  of  grand  jury. 
E.  Same — Effect  of  abolition  of  terms  of 

3.  Ezisteoee  until   diseharged. 
4-  6.  Holding  over  into  following  year. 

7,  Same — No  express  limitations  on  life 

of  grand  jury. 

8.  Miscondnct   of   grand   jnrors. 
9, 10.  Terms  of  court  abolished. 

1.  ConstnettBB  sf  sectlaB— Aa  ta  Unit 
•f    lite    at    Knnd    Jury.— The    provisions    of 

visions  providing  for  Impanelmenl  of  grand 
Jury,  expressly  limit  Hie  ot  grand  Jury,  and 
were  Intended  to  cover  whole  subject  of 
the  discharge  of  grand  Jury. — Halsey  y. 
Superior  Court.  IBZ  Cal.  71.  91  Pac.  9*7. 

a.  Sane — BCret  of  abDllttaa  af  terwut  o< 
court. — The  clause,  "hut  whether  the  busl- 
nesB  la  completed  or  not.  they  are  discharged 
by  the  final  adjournment  of  the  court."  is  no 
longer  effectual  (dictum). — Halsey  v.  Su- 
perior Court  1G2  Cal.  74,   91   Pac.   987. 

8.  Esleteacc  amtll  dlacanr«F. — After  grand 
Jury  Is  drawn  and  impaneled,  it  Is  organised 
body,  subject  to  control  ol  court,  and  mtij  at 
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lectfld    or   until   dUcbarKea.   and    Is    entirely  to  an 

valid   Krand  Jury  until  auch   dlacharg-e.  and  Cal. 

any  acts  performed  by  It  In  January  of  fol-  9.     TeniB  of  conrt  iibBlliifepd.— The  eonetl- 

lowlng    year    are    not    Invalid— People    v.  tutlon  of  18TB  abollBhed  eyBtem  o(  ternn  of 

Leonard,  108  Cal.  SQ2.  118.  39  Pac.  BIT.  co„„  under  which  JudgeB  opened  court  for 

r.     Same — N*   hvth*   llHltallau   on   Il(«  transaction  of  Judicial  business,  and  neither 

at    sraad    Jury    Impaneled    In    pursuance    of  end  of  session  of  court  nor  ofllcial  adjourn' 

authorisation  and   requirements  o(  law,  nor  meat    of    court    tor    year,  will    have    legal 

is  there  any  Implied  limitations,  except  such  elfect  ot  dlsbandlUK  grand  Jury. — In  re  Qan- 

ae  may  be  Implied  from  roQulrement  that  at  non,  69  Cal.  E41,  C4e.  11  Pac.  110. 

least  one  grand  Jury  must  be  Impaneled  In  m      ^g^    under    constitution    of    1879.    we 

each  year.     When  rrand  Jury  la  Impaneled,  „„„  i,^,^  „„  terms  of  court,  and  superior 

life  of  former  grand  Jury  must  necessarily  court  Is  always   open  for   business,   and  as 

end.— Halsey  v.  Superior  Court,  16!  Cal.  71,  (here  Is  no  such  thing  as  nnal  adjournment 

»1  Pac.  987.  of  court,  that  portion  ot  above  section  pro- 

S.     MtoeondBct  of  srud  Jaron. — If  mem-  vldlng  that  grand  jury  must  be  discharged 

b«rs  ot  grand  Jury  are  found  to  be  guilty  of  "hy  the  Anal  adjournment  ot  the  court."  Is 

any    misdemeanor,    It    Is    duty    of    court    to  no     longer     effectual. — Halaey     v.     Superior 

promptly  discharge  grand  Jury,  and  matters  Court,  1E2  Cal.  Tl,  H  Cal.  Dec.  191,  91  Pac. 

against  members  thereof  should  be  referred  987. 

§907.    PEBHITTZNQ  PREJUDICED  JUKOR  TO  RETIRE.    Before  con- 

Bidering  a  charge  against  any  person,  the  foreman  of  the  grand  jury  shall  state 

to  those  present  the  matter  to  be  considered  and  the  person  to  be  charged  with 

an  offense  in  connection  therewith,  and  direct  any  member  o£  the  grand  jury 

who  has  a  state  of  mind  in  reference  to  the  case  or  to  either  party  which  will 

prevent  him  from  acting  impartially  and  without  prejudice  to  the  substantial 

rights  of  the  party  to  retire.    Any  violation  of  this  section  by  the  foreman  or 

any  member  of  the  grand  jury  is  punishable  by  the  court  as  a  contempt. 

HIatory:     Former  section,  relating  to  special  grand  Jury,  enacted 

February  14,  1872,  re-enactment  of  i  196  Criminal  Practice  Act  18G1, 

Stata.  1851.  p.  233:  repealed  by  Code  Commission.  Act  March  IG,  1901, 

Stats,  and  Amdts.  1901,  p.  483,  act  held  unconstitutional,  see  history, 

15  ante;   repealed  March  21.  1905.  Stats,  and  Amdte.  1905,  p.  693; 

present  section  enacted  March  23,  1911,  Stats,  and  Amdts.  1911,  p.  462. 

§  908.    ORDER  TOIL  SPECIAL  GRAND  JURY.     [Repealed.] 

History:  Enacted  Febmary  14,  1ST2,  re^nactment  ot  !  197  Criminal 
Practice  Act  ISGl,  Stats.  18G1,  p.  233;  amended  March  16,  1SS9.  Stats. 
and  Amdts.  1883,  p.  214;  repealed  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  483,  act  held  unconstitutional,  see 
history,  SS  ante;  re-repeated  March  21,  1905,  Stats,  and  Amdts.  1906, 
p.  693. 


§909.     ORDER,  HOW  EXECUTED.     [Repealed.] 


HIttory:  BInacted  February  14,  1872,  re-enactment  of  (198  Criminal 
Practice  Act  1S51,  Stats.  1851.  p.  233;  repealed  by  Code  Commlsglon, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  183,  act  held  uncon- 
stitutional, see  history,  £  5  ante;  re-repealed  March  21,  1905,  Stats, 
and  Amdts.  1905.  p.  693. 

§910.     SPECIAL  ORAND  JURY,  HOW  70RUED.     [Repealed] 

History:  Enacted  February  14,  1872,  re-enactment  of  i  199  Criminal 
Practice  Act  1S51.  Stats.  1851,  p.  233:  repealed  by  Code  Commission, 
Act  March  16.  1901,  Stats,  and  Aindts.  1900-1,  p.  483,  act  held  unconsU- 
tutlonal,  see  history,  gS  ante;  re-repealed  March  21,  1905,  Stata.  and 
Amdts.  1906,  p.  693. 
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CHAPTER  m. 

POWEBa  AND  DUTIES  OP  A  GRAND  JTJEY. 


{  923.  Must  inquire  ioto  cue  of  penooe  im- 
priBoned,  etc. 

1 9S4.  Entitled  to  aeceu  to  public  prison,  etc. 

I  925.  When  and  from  whom  tbej  niAj  oak 
■.(Iviee.  Wlio  maj  be  present  during 
aoBBiona. 

{  928.  Becrets  of  grand  jury  to  be  kept,  ex- 
cept, etc. 

I  927.  Graud  juror  not  to  be  queetioned  for 
faig  condoet,  except,  etc. 

i  928.  Dutj  of  grand  jury  relative  to  exam- 
ination of  books,  etc. 

i  929.  Institution  of  suits  for  TecoTei7. 

f  930.  Foreman  pro  tern,  for  grand  jury. 

g  916.  FOWZBS  OF  ORAND  JURIES.  The  grand  jury  must  inquire  into 
all  public  offenses  committed  or  triable  within  the  county,  and  present  them  to 
the  court  by  indictment. 

Hlitory:  Snacted  February  14,  ISTZ,  re-enactment  ot  i  20B  Criminal 
Practice  Act  ISBl.  Stats.  1861,  p.  234;  amended  by  Code  ComtnlaBlon, 
Act  March  IB,  1901,  Stats,  and  Amdts.  lSOO-1,  p.  484,  act  held  uncoQsti- 
tutlonal.  Bee  hletory.  ih  ante;  ameadment  re-enacted  March  21,  1905, 
Stftta.  and  Amdta.  1905,  p.  694. 


1915.  Powers  of  grand  juries. 

I  916.  Preasntment    defined.      [Hepealed.] 

S817.  Indictraeot  defined. 

{  918.  Foremaa  m&y  administer  oaths. 

1 919.  Evidenca      receivable      before      grand 

f  920.  Graad  jury  not  bound  to  hear  evidenea 
for  the  defendant,  but  may  order 
eiplanatory  evidence,  etc. 

f  921.  Degree  of  evidence  to  warrant  indtct- 

I  922.  Grand  jurors  i 
edge  as  to 
ot^nee. 


mltted    I 


1.  All  offenses  triable  in  county, 

2.  Duty  to  protect  citizens, 

3.  Infonnation   not  barred. 

4.  Interpreter — Attending    before    grand 

jury. 

5.  Investigation    of    one    charge — Indict- 

ment  for  another. 

6.  Same — Perjury. 

7.  Investigation   of    one   person — Indict- 

ment of  another. 

8.  Jurors — Am  offieere  of  coart. 

9.  Same — Invested    with    judgment    and 

discretion. 

10.  Jury  part  of  court. 

11.  Motion  to  set  aside  indictment — Re- 

striction of  section. 

12.  Order    submitting    charge  —  Unneees- 

13.  Prosecution  by  infonnation — Does  not 

lessen   power  of  grand  jury. 

14.  Presence   of   deputy   diatrict   attorney 

at  session  of  grand  jury. 

15.  Setting   aside   indletment. 

16- 19.  Stenographer — As   to   selection   of. 

20.  Same — Practice  when   he  tcstiSes. 

21.  Same — Requirement  as  to  oath  of. 

22.  Same — Report  of  testimony. 
-Reporter's    duty,    when    ter* 


-A  era 


i  they 
cr[me 
B  well 


mi  luted. 

I.     All    offcBHH    triable    !■    « 

crand  Jury  have  power  to  Inquire,  and  It  la 
their  duty  to  inquire.  Into  all  public  ofteneeB 


lantr.— The 


should  never  forge I  that 
Inquest  between  state  and  oltlien.  to  make 
Bccusatloni  only  upon  suMclent  evidence  of 
Bullt.  and  to  protect  dtlien  sKafnst  un- 
founded arcusatlon,  whether  from  govern- 
ment, from  partisan  passion,  or  from  private 
malice.— Matter  of  Tyler,  H  Cal.  414,  4S7, 
1  Fac.  SS4. 

3.  iBtamatloB  not  Iwrred. — The  atate 
may  authorise  the  procedure  to  be  by  both 
Indictment  and  Information  and  it  Is  com- 
pelent  to  adapt  the  latter  while  the  grand 
Jury  Is  in  session.  There  Is  nothing  In  the 
conBlltuClon  or  statutes  of  this  slate  mak- 
ing It  legal  to  proceed  by  intormttllon  when 
the  grand  Jury  la  In  session,— People  v. 
Lewis.  9  Cal.  App.  ZTB.  tSS,   18  Pb.c.   IDTS. 

PreseeatlvB  ky  ■■tarwatlaa  aava  a«t 
Ie«HB  p«wer  •(  gnad  jBry,  see  par.  IS,  thia 

4.  InlPivretcr  —  Atteadlag  bct*rc  gTBa< 
Imry  while  In  one  sense  a  witness  Is  not  a 
■■witness  examined  before  the  grand  Jury." — 
People  T.  Qea  QonK,  IB  Cal.  App.  Ig,  114 
Pac,  T8. 

B.  lanetlgatloB  ot  •■>  ekargc—tadlc*- 
ncat  tnr  aaotker. — Where  a  grand  Jury 
takes  up  charge  against  one  person,  and  It 
appears  from  evidence  before  It  that  second 
or  different  offense  appear*  to  bava  been 
committed  by  person  whose  conduct  was 
primarily  subject  of  examination.  It  can.  and 


Digitized  by  Google 


Tit.  I' 


,  ch.  III.] 


POWBHS   ( 


•  GRAND  JURIES— IM  CENBRAL. 


ISIS 


should,  tiTii  n  Indlctmeot  for  auch  other 
ofT«nBa. — Peopla  v.  Cravcn-Fair,  1ST  Cal.  121. 
IZG.  69  Pac.  1«41. 

9.  Sbhc — Pcrjorr. — Tha  crand  Jurjr  hsTa 
right  to  Indict  defandant  for  perjury  com- 
mitted In  their  preaence.  Tha  f&ct  that 
they  were  InTesllK&tlnK  another  charge  of 
perjury  committed  by  same  perion  at  differ- 
ent time  does  not  take  from  grand  Jury 
power  to  And  an  Indictment  (or  perjury 
committed  In  their  presence,  and  they  are 
not  compelled  to  And  Indictment  on  whit 
defendant  testlfled  to  on  former  orcaslon. — 
People  V.  Craven-Pair.  131  Cal.  tiS.  ttS,  tS 
Pac.  1041. 

T.  I>vratl(atl«B  af  one  pcrMta  —  iBdlct- 
tttm*  of  aantker. — A  grand  Jury  has  within 
■cope  of  Its  Inquiry  all  public  offenses  com- 
Riltted  or  triable  wUhln  Us  county,  and. 
though  It  takes  up  charg-e  against  one  per- 
son. It  It  appears  from  testimony  taken  on 
such  examination  that  BURtclent  reasons 
sxlst  for  putting  another  person  on  his 
trial.  It  can,  and  should.  And  Indictment 
against  such  other  person. — People  v. 
Northey.  TT  Cal.  GIS.  821.  S  Am.  Cr,  Rep. 
3Sa.  IS  Pac.  8SB,  20  Id.  12S. 

t).  Jaron — As  sflleFTB  af  eoart. — The  Indi- 
vidual members  ol  grand  Jury  must  be 
deemed  to  be  officers  of  court  In  which  they 
were  regularly  appointed  and  qualified  to 
exercise  Judicial  functions  In  Investigation 
of  offenses  cognisable   by   grand  Jury,  and 


either    their    ducl< 


their    office 


until  discharge  by  operation  of 
order  of  court.— Matter  of  Qannon. 
S41,   5*3.   11  Pac.  240. 

».     Sane  —  Invcated    witk    JadiiBi 


and    1 


the 


t   of  machint 


i  them  with  Judgment  and 
9  grand  Jury  la  an  essential 
jrt.  Qrand  Jurors 
re  engaged  In  the 
performance  of  duty  that  is  compulsory,— 
Turpen  v.  Booth,  S6  Cal.  OS,  «9,  32  Am.  Rep. 
4S. 

10.  lurr  part  af  eoapt, — Grand  Jury  Is 
part  of  court  by  which  It  Is  convened,  and 
is  under  control  o(  court. — Matter  of  Qan- 
non. 09  Cal,  E4i;  S4I,  11  Fac.  240. 

11.  Halloa  *•  >et  aside  ladletaieaf— Re- 
BtFletlan  of  seetlaa.— This  section  seems  to 
restrict  the  purposes  for  which  tha  testi- 
mony before  the  grand  Jury  may  be  dis- 
closed. The  basis  of  a  motion  to  set  aside 
or  quash  the  indictment  not  being  one  of 
them,  such  testimony  can  not  be  used  as  a 
basis  (or  such  motion. — Borello  v.  Superior 
Court,  g  Cal.  App.  115,  220,  96  Pac.  404. 

As  t*  settias  aafda  laMmtamtmt,  see  par. 
IE,  this  note. 

19.  Order  aakBltttav  ekaraie— !!■>>«••• 
aary.  —  It  Is  within  Jurladletlon  of  grand 
Jury  to  taks  cognisance  of  any  criminal 
charge  without  order  of  court  submitting 
same  to  tham.— People  t.  Whelan,  111  CaL 
SG9,  filD,   II  Pac.  SSI. 


IS.  ProseeaHsa  ky  lafarHaHaa— Daca 
Bot  leaarn  poHvr  •(  caad  Jary. — While  the 
people,  by  constitution,  have  added  to  mod* 
of  prosecuting  by  Indictment  that  of  prose- 
cuting by  Information,  they  have  not  taken 
away  power  of  investigation  by  grand  Jury 
or  reserved  to  themselves  or  courts  right 
to  try  a  man  (or  an  offense  Into  which 
grand  Jury  has  Inquired,  and  (or  which  it 
has  refused  to  prosecute. — Ex  parte  Sternei,' 
81  Cal.  24G,  141.  11  Fac.   IS. 

14.  Frraeaec  of  depaty  district  attaraey 
at  ■easloa  nt  arraud  J«ry. — The  right  of  the 
district  attorney  to  read  a  deposition  betor* 
the   grand  Jury    Is   In   aid   of  an   intelligent 

introduced  at  the  hearing,  and  Is  held  to 
be  a  necessary  Incident  to  his  right  to  be 
present  at  the  sessions  of  the  Jury  for  the 
purpose  of  interrogating  witnesses. — People 
».   Arnold,    IT    Cal.   App.    T2.    lig   Pac.    71». 

tS.  Settta*  aalde  ladtirtKeat.— That  the 
grand  Jury  received  illegal  evidence  con- 
trary to  the  mandate  of  this  section  is  not 
ground  for  a  motion  to  set  aside  or  quai>b 
the  Indictment. — Borello  v.  Superior  Court, 
8  Cal.  App.   lis.   210.   91  Pac,   404, 

Aa  ts  BotloB  to  act  aalde  ladlcfaseafc  see 
par.  11.   this  note. 

Id.  Steaavrapken—As  to  seleetlaa  •(.— 
The  grand  Jury,  when  criminal  cases  are 
being  Investigated  before  them.  Is  author- 
ised to  appoint  as  stenographic  reporter 
any  competent  stenographer.  It  la  not 
essential  that  the  one  selected  be  the 
official  reporter  ot  the  superior  court,  and 
sections  210,  2T1.  Code  Civ.  Proc.  have  no 
application  to  such  an  appointment.— People 
V.  Delhancle.  161  Cal,  4S1,   401,   404.  405,  125 

Pac.  looe. 

As  t*  parpaaea  «t  pravlatoa  tar  ateaos- 
rapker,  see.   post,   t  925.  note   pars.   8,   9. 

11.  The  failure  to  observe  the  require- 
ments of  section  925  Penal  Code  respecting 
the  appointment  of  a  stenographic  reporter 
by  the  grand  jury,  the  reporting  and  tran- 
scription of  the  testimony,  and  the  giving 
of  a  copy  of  the  testimony  to  the  defend- 

the  Jurisdiction  or  the  superior  court  to 
try  the  defendant  under  the  Indictment 
found.— People  v.  Delhantle,  1C2  Cal.  401, 
4SS,  104,   406,    125  Pac.   1086. 

II.  The  object  oC  this  provision  respect- 
ing a  longhand  copy  of  the  testimony  taken 
before  the  grand  Jury  to  be  furnished  the 
defendant  "within  Ave  days  after  ths  dis- 
charge of  the  grand  Jury,  or  If  the  grand 
Jury  has  not  been  discharged,  at  least  Ave 
days  before  the  cause  Is  set  for  trial."  is 
to  enable  him  to  know  the  testimony  upon 
which  the.  charge  against  him  Is  founded, 
and  to  enable  him  to  make  his  defense. 
Such  speclflcatlon  as  to  time  la,  however, 
merely  directory. — People  v.  Dalhantie,  18) 
Cal.  401,  483,   401,  lOt,  125  Pac.  10(0. 

II,  Where  a  atanographer  Is  selected  to 
report  the  proceedlnga  o(  the  grand  Jury 
under  tha  provisions  of  Penal  Code,  section 
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itlal  that  the  one  aele 
be  &n  olIIclBl  reporter  of  the  auperlor  court, 
and  Coda  of  pivll  Procedure,  aectiona  270 
and  371,  have  no  application. — People  v. 
Delhantle.  163   Cal.   461.   126   Pac.    106S. 

M.      Bbhc— Practtea    wkp>    kf    Icaliaaa. — 

While  the  better  practice  would  be  to  call 
In  another  reporter  to  take  the  testlmonr 
'of  tha  regular  reporter  when  called  as  a 
witness  before  the  Brand  Jury,  yet,  when  it 
Is  conceded  that  he  fully  and  correctly 
reported  and  tranicrlbed  hi>  own  tesUmony. 
rejudice  can   be  aald  to  have 
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e   from  this 
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□graphic  reporter  appointed  under  Penat 
Code.  aectloD  92G,  to  report  the  testimony 
taken  before  a  frand  Jury,  may  make  and 
furniah  to  defendant  a  certlfled  copy  of  th« 
evidence,  even  after  the  grand  Jury  has 
been  finally  discharged:  and  when  he  makes 
and  turnlBhaa  a  transcript  In  this  manner, 
ha  does  It  as  the  ofllcer  or  agent  upon 
whom  [he  law  has  devolved  this  duty,  re- 
gardless of  whether  or  not  the  grand  Jury 
has  been  discharged. — People  v.  Delhantle. 
163  Cal.  181,   12S  Pac.   1068. 

2S.  iam* — Repsrter'a  dsty,  wkea  terml- 
■atrd The  powera  and  duties  of  the  re- 
porter appointed  by  ths  grand  Jury  did  not 
end  with  the  discharge  of  that  body,  Tha 
statute  expressly  made  it  hia  duty  to  tran- 
scribe the  testimony  in  all  cases  where  an 
Indictment  la  returned,  and  contemplate* 
that  In  some  caaea  It  would  neceaaarlly  be 
done  after  the  grand  Jury  had  adjourned. — 
161  CbL  «61,  Its  Pac. 


§016.     PRESENTMENT  DEFINES.     [Repealed.] 

Hlatory:  Enacted  February  14,  1ET2,  re-enactment  of  f  SOT:  repealed 
by  Code  Commlsalon,  Act  March  16.  1901,  Stata.  and  Amdta.  1900-1. 
p,  4S4,  act  held  unconstitutional,  see  history,  S6  ante;  re-repealed 
Marcb  21,  1905,  Stats,  and  Amdts.  ISDG,  p.  693. 


PRESENTMENT. 

1.  CommiasiODera '  note. 

2.  Section  repealed  b^  eonatitution. 

t.  ConialaalOHr*'  note  aays:  "This  aec- 
tlon  relalea  to  and  deflnea  presentments  by 
grand  Juries,  and.  aa  tttey  no  longer  have 
authority  to  prefer  a  presentment,  the  sec- 
tion la  auperfluoua  and  misleading." 


>.     Sect  Ion      revealed      by     coMtltatlea. — 

Since  adoption  of  constitution  of  18T9. 
grand  Jury  has  no  authority  to  make  pre- 
sentment as  mode  of  discharging  person 
charged  with  public  offense,  and  present- 
ment by  grand  Jury  tor  misdemeanor  givea 
no  authority  for  arreat  of  person  charged 
therewith,  and  a  person  so  arrested  will 
be  discharged  on  habeas  corpus. — In  re 
Groaboli,   lat   Cal.   415,   U9,    42  Pac.    414. 


§  917.  INDICTMENT  DEFINED.  An  indictment  is  an  accusation  in  writ- 
ing, presented  by  the  grand  jury  to  a  competent  court,  charging  a  person  with 
a  public  offense. 


1.  Accusation — Not    i 


3.     PTee«iB|><taB 


eBumption  of  guilt  created— Eicept  for 
lurpDBM   of   trial. 

thing     more     than     mere    accusation    based 

character,    and    la    concurring    Judgment    ot 

at  least  twelve  grand  Jurors  that,  upon  all 

!  »50   and   note. 

evidence    presented    to    them,    defendant    la 

.\era.allon  —  Not  u  l-dlctaiHt.— An 

guilty.     It  creates  presumption  of  guilt  for 

an  purposes,  except  trial  before  petty  Jury. 

cusation   "presented   by  grand  Jury  to 

etent    court."    within    meaning    of    this 

would    not   Justify    the    eiaction    of    ball    or 

n,  and  Is  therefore  not  an  indictment 

the  detention   of  the  defenclnnl. — People   v. 

ubject  to   rules  belonging  to  trial  of 

Tinder,  11  Cal.  ii»,  54).  81  Am.  Dec.  77. 
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g  918.    FOBEHAN  MAY  ADMINISTER  OATHS.    The  foreman  may  ad- 
minister an  oath  to  any  witness  appearing  before  the  grand  jury. 


§919.     EVIDENOE   RECEIVABLE   BEFORE    ORAKD   JURIES.     In   the 

investigation  of  a  charge,  the  grand  jury  can  receive  no  other  evidence  than 
such  as  is  given  by  witnesses  produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  witness  in  the  cases  men- 
tioned in  the  third  subdivision  of  section  six  hundred  and  eighty-six.  The 
^and  jury  can  receive  none  but  legal  evidence,  and  the  best  evidence  in  degree, 
to  the  exclusion  of  hearsay  or  secondary  evidence. 

History:  Enacted  February  14, 1S72,  lounded  on  H  209.  210Crlmlnal 
Practice  Act  1S61,  Stats.  1851,  pp.  234,  236;  amended  by  Code  Commla- 
slon,  Act  March  16,  1901,  SUts.  and  Amdts.  1900-1,  p.  484,  act  held 
nn constitutional,  see  history,  i  5  ante;  amendment  re-enacted  March  21, 
190G,  StatB.  and  Amdts.  1905,  p.  694. 

EVIDENCE  BEFORE  GRAND  JURY- 
CONTEMPT. 

1.  Contempt — Refusal  to  testify. 

2.  Same — When  no  longer  under  inreatiga- 

3.  Same — Sending  threatening   letter 

4.  Grand  juror  may  bo  witness. 

5.  Jury  may  use  either  depositions  or  oral 

testimony. 

6.  Same — Witnesses   present. 

7.  Personal  knowledge  of  jurors.  ■*■     GroBd    Jantr    awy    be    «■(>«■■    before 

8,8.  T„B..»y «..  i.  ...ih„  tavniig..  '^::LS^  :'ciV',>u"Tis:'7,'''z: 

"     ■  St.  Rep.   4Sg,  40  N.  B,  8*6. 

Ab    to    «aai»rniBC    penoa    «■    fce    wlt»Ba  r.     Jmry    m»r    ■••    elta^r    a*pM>ltlaiiB    or 

oral  leatlmonr.  —  It  matters  not  whether 
grand  Jury  And  their  bill  upon  depoaltlcms 
or  upon  oral  testimony  of  witness:  it  does 
not  atTect  rlg-hts  o(  prisoner  In  any  way, — 
People  V.  Stuart.   4  Cal.   218,  22S. 

•.  Same  —  WltncMCB  prcBeiil.  —  Grand 
Jury  may  receive  In  evidence  depositions  ot 
wiineaaeB  talien  before  t^ommltllnK  masis- 
trate.  even  though  witnesses  were  them- 
selves present  in  county  and  could  have 
been  called  upon  to  testily.  —  People  v. 
Stuart.  4  Cel.  31S.  i25. 
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t.    f  941    and    note. 

BUbd.   1  and  note. 

Ab  «<>  refnaal  to  b*  awora  or  to  aaawcr 
Material  ^hsIIobii.  see.  ante.   {  ISS,   subd,   8. 

1.  CoatcBpt— Retaaal  to  leBlltr — Wit- 
ness who  appears  before  grand  Jury  is 
subject  to   lawful  authority  and  control  of 

as  witnesses  before  trial  Jury,  and  roay  be 
punished  for  contempt  in  refusing  to 
answer  before  grand  Jury. — Id  re  Oannon, 
6S  Cal.  E41,  548,  11  Pac.  140. 

%  Sane — Whea  >a  lonccr  BBdcT  lavM- 
ttgatloa.  —  Where  an  Investigation  had 
before  grand  jury  has  been  concluded,  and 
uuestlons  asked  the  witness  are  no  longer 
material  or  pertinent  to  any  Issue  before 
grand   Jury,    saving    and    excepting    single 


Juro 


■anal  knonledge 


estlgatinf 


char 


knowledge  of  fact  that  build- 
ing   was    burned,    may,    nevertheless,    taka 

feloniously  destroyed  and  who  was  prob- 
ably the  guilty  narty.^People  v,  Breen.  130 
Csl.    72,   76.   «2   Pac.    408. 

8.     TeatlHoar   takea    In    anafheT    lavestl- 
catloa. — If  Krand  juror,  while   Investigating 

elusion  from  testimony  taken  on  investiga- 
tion that  suRlclent  reasons  exist  tor  putting 
person    on    his    trial,    he    can    and 


Ind 


again 


other  person,  and  an  opinion  ol  guilt  of 
such  person  so  formed  involves  nothing 
of    bias    or    prejudice,    though    indictment 
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aralnat  him  ba  not  directed  on  same  day.       their   preaei 
Nor  does  cbIIIhk  of  other  wiltiesses  betore       was    primai 
UndliiK    iiK^ti    Indictment    Indicate    bias    or 
prejudice      of      srand      juror.  —  People      ». 
Korthey.    T7    Cal.    SIS.    62S.    R    Am.    Cr.    Rep. 
33S,    19    rac.    IBS.   10   Id.    119. 

9.  Where  grand  Jury  are  InveBtlgatlnK 
charge  of  perjury,  commlttod  by  testify- 
ing In  superior  court,  and  It  appeBrH  to 
them    that    perjury    has    been   committed    In 


by  person  whose  conduct 
was  primarily  under  inyeotlB-atlon,  they 
can  consider  testimony  of  wttneises  and 
other  evidence  submitted  to  them  under 
original  charge,  so  far  as  It  tended  to 
support  charge  of  perjury  committed  In 
their  preseDce.  and  And  Indictment  for 
second  offense. — People  v.  Craven-Fair,  1S7 
CaL  Hi,  its,  t»  Pac  1041. 


§  920.  GRAin)  JXTBY  NOT  BOUND  TO  HEAB  EVIDENOE  FOR  THE 
DEFENDANT,  BUT  MAT  ORDER  EZFLANATOBY  EVIDENOE,  ETC.  The 
grand  jury  is  not  bound  to  hear  evidence  for  the  defendant ;  but  it  is  their  duty 
to  weigh  all  the  evidence  Bubmitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain  away  the  charge, 
they  should  order  such  evidence  to  be  produced,  and  for  that  purpose  may 
require  the  district  attorney  to  issue  process  for  the  witnesses. 


ACCUSED    MAY    TESTIPV-^TURY    NOT 
BOUND  TO  HEAB. 

1.  Accused  may  appear  and  teatitj. 

2.  Bringing  matters  before  jurj  bj  letter, 

3.  Defehdant  is  not  entitled  to  notice. 

1.  Qi&nd  JUT7  maj  order  evidence  for  defense. 

5.  Right  to  counsel  before  testifying. 

6.  Voluntary  testimony. 

7.  Witness — When  immune  from  punishment. 
1.     A  ceased     Bay     awvcar    ■«<    ttmtUr- — 

Under  system  ol  criminal  law  prevailing 
In  this  state,  dellberBtions  of  grand  jury 
are  not.  as  formerly,  mere  examination  of 
case  of  prosecution.  Proceeding  before 
In  fact  a  preliminary  trial, 
Ich  acciised  may  appear  by 
his  witnesBea  and  make  his  defense,  and 
may  hlmselr  be  sworn  and  testify  In  his 
own  behalf.  —  Qanea  v.  Southern  Pac.  R. 
Co..  61  Cal.   140.   HI. 

i,     BrlBglBg  Baiters  before   Jury  hy  let- 
are  under  Investigation  by  grand  jury,  has 


I  favor 


9  to  d 


fense  before  grand  jury  by  means  of  threat- 
ening and  Insulting  letter.— Matter  of 
Tyler,  S4  Cal.  4S4,  4S6,  1  Pac.  gS4. 

a.  DetrBda>l  In  >Dt  «>  titled  to  Botlec 
that  grand  jury  Is  investigating  oharga 
against  him.  nor  la  he  entitled  to  be  heard 
or  to  have  witnesses  sworn  and  examined 
by  that  body  unless  he  called  tor  same. — 
People    V.    aoldenson.    70    Cal.    S2S.    345,    19 

Pac.  lei. 

4.     Graad    Jury    mmy    order    rvldeaee    for 

defease.— Faci  of  existence  of  exculpatory 
evidence    may    be    brought    by    any    cltlien 


0  attention  of  grand  Jury  In  regular  way. 
[  such  evidence  exists,  and  they  havo 
eason  to  believe  that  It  Is  within  their 
each,   they   may   request  it   to   be  produced. 


trict  a 


wltn. 


to  end  that  cltixen  may  be  protected  from 
trouble,  expense,  and  disgrace  of  being 
tried  In  public  on  criminal  charge  for  which 
there  is  no  aufflcient  cause. — Matter  of 
Tyler,   64   Cal.   434,  4tT,  1  Pac.  884. 

B.  Mvhl  (o  poaasel  before  trmnlyimw — 
Where  the  defendant  Is  called  before  grand 
jury,  there  is  no  rule  of  law  making  It 
duty  of  foreman  or  any  member  of  grand 
Jury  to  Inform  defendant  of  his  right  to 
consult  counsel  before  testifying,  and 
where  defendant  Is  attorney,  he  must  be 
presumed  to  have  known  what  his  rights 
and  privileges  were.— People  »,  Page.  11» 
Cal.   StS.   392.    41   Pac.   ttt. 

fc  Volntary  testiBHay. — Defendant  may 
testify   before   grand   jury    If   ho   feela   In- 


clined t 


T  It  he 


Ined  before  grand  jury.  And  It  he  testlfles 
before  them  voluntarily,  he  can  not  have 
Indictment  Bet  aside  for  that  reason. — 
People  V.  King.  13  Cal.  3Sfi,  :73. 

7.  WltneiH — WkcB  ImHaae  (r«H  paalsk- 
laeat,  —  Where  defendant  Is  called  before 
grand  jury,  and  Is  examined  concerning 
Investigation  ef  alleged  violation  of  elec- 
tion law.  fact  that  he  is  exempt  from  prose- 
cution under  section  04,  ante.  Is  matter  of 
defense  to  be  proved  under  plea  of  not 
guilty,  and  writ  of  prohibition  will  not  lie 
to  prevent  prosecution  under  Indictment. — ■ 
Rebstock  V.  Superior  Court,  1((  CaL  tDI, 
310,  30  Pac.  OG. 


§921,    DEaREE   OF  EVIDENOE  TO  WARRANT  INDIOTMENT.    The 

grand  jury  ought  to  find  au  indictment  when  all  the  evidence  before  them. 
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CRA\D  JURORS  TO  DECLARB  KHOWLEDQB. 


taken  together,  if  unexplained  or  uncontradicted,  would,  in  their  judgment, 
Tvarrant  a  conviction  by  a  trial  jury. 


DEGREE   OF   EVIDENCE    TO   INDICT. 

1.  Aetion  of  gr&nd   jurj  not  reviewable. 

2.  Same — Habeas  eorpiu. 
3, 4.  Degree   of   offense. 

B.  Finding  Becond  indietment  where  first  is 
diemissed. 

6.  IndietmeDt  to  be  found — Wten, 

7,  What  evidence  may  be  eonsidered. 

A*  t*   what  evideaca   Buy   ks  HMnMereii 


.    191S 


■ewablc. 

wing 


1.     Atlfm  at  I 

— There  Is  no 
action  of  Brand  Jury  In  flnfllnB  Indictment; 
court  can  not  look  to  BUfflclency  ot  evidence 
on  which  It  acted,  tor,  as  to  that  matter, 
Its  action  is  conclusive. — In  re  Kennedy,  114 
Cal.  «34,   SSe,   78   Pac.   Si. 

Z.  Bam* — HabH*  emrwmm, — Sumclency  of 
evidence  before  grand  Jury  to  warrant  In- 
dictment can  not  be  Inquired  Into  upon 
habeaa  corpue. — ^In  re  Kennedy.  144  Cal.  ^34, 
<3I,  Tl  Pac.  14. 

S.  Decree  «f  •ffeiue. — It  1>  not  province 
of  srand  Jury  to  deterralna  degree  of 
Offense  with  which  defendant  la  charged.— 
People  V.  Nlchol,  34  Cat.   311,  31T. 

4.  Trial  Jury,  and  not  grand  Jury,  deter- 
mine desrea  of  crime,   and   former  should 


t  wkcre  ant 


tE. 

S.  PlHdliic  ■e«»d  1b«I( 
■■  dlBulencd. — Pact  that  evidence  taKen  De- 
fore  grand  Jury  ts  same  as  that  taken 
before  court  upbn  another  Indictment 
which  latter  had  been  declared  by  supreme 
court  to  be  Insuftlclent  to  sustain  convic- 
tion, doee  not  affect  rule  that  action  of 
grand  Jury  In  flndlng  aecond  Indictment  Is 
conclusive  and  can  not  be  reviewed  upon 
habeaa  corpus. — In  re  Kennedy,  144  Cal.  834, 
631,   TS   Pac.  34. 

«,  iBdletBeat  t*  be  (OB>d  — WkcB. — 
Orand  Jury  ought  not  to  And  Indictment 
when  evidence,  taken  together.  If  unex- 
plained or  uncontradicted,  would  not  war- 
rant such  conviction. — People  v.  Tinder,  19 
Cal.    639,    S43,   34   Am.   Dec.  77, 

Grand  Jury.  In  determining:  whether  all  evi- 
dence taken  before  them  would  warrant 
conviction  by  trial  Jury,  may  consider  evi- 
dence taken  before  them  upon  another 
investigation  against  the  same  defendant 
for  similar  offense,  and  are  not  confined 
only  to  evidence  had  before  them  for 
offense  for  which  Indictment  is  found. — 
People  V,  Craven-Fair.  137  Cal.  itt.  114, 
E9  Pac.  1041. 


§  922.  QRAND  JUROBB  MUST  DECLARE  THEIE  KNOWLEDQE  AS  TO 
COMMISSION  OF  FTTBLIC  OFFENSE.  If  a  member  of  a  grand  jury  knows, 
or  hag  reason  to  believe,  that  a  public  offense,  triable  within  the  county,  has 
been  committed,  he  must  declare  the  same  to  his  fellow-jurors,  who  must  there* 
upon  investigate  the  same. 


1.  Complaint  of  grand  jnror. 

E.  Personal   knowledge   of   grand   juror. 

As  to  fWUtnetlaB  of  eeetlaB  wltk  other 
■ectloBB,  see,  ante,  I  900.  note  par.  1. 

1.  Com  vial  at  at  sraad  Jarar,— In  this 
state.  Investigation  may  ba  had  upon  com- 
plaint or  declaration  of  any  one  ot  grand 
Jurors.— People    v.    I.awrence.    11    Cal.    ISS, 


3.     Perrtanal  kaowledke  at  *Taa<  Jarar.— 

Where  grand  Jurors  had  personal  knowl- 
edge of  fact  that  building  waa  burned,  this 
did  not  prevent  or  disqualify  any  one  or 
more  of  Jury  from  ascertaining  whether 
building  was  feloniously  destToyed,  and 
who  was  probably  guilty  party- — Peopla  y, 
Breen,  110  Cal.  73,  7S.  St  Pac  401. 


§  923.    BinST  INQDIBE  INTO  CASE  OF  FEKSONS  IMFBISONED,  ETC. 

The  grand  jury  must  inquire  into  the  case  of  every  person  imprisoned  in  the 
jail  of  the  county  on  a  criminal  charge  and  not  indicted;  into  the  condition  and 
management  of  the  public  prisons  within  the  county;  and  into  the  wilful  or 
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corrupt  misconduct  in  office  of  public  officers  of  every  description  within  the 
county. 

History:  Enacted  February  H,  1872,  re-eDactmeot  of  i  214  Criminal 
Practice  Act  1851.  Stats.  1S51.  p.  23S;  amended  by  Code  CommteBlon, 
.  Act  March  IG,  1901.  Stats,  and  AmdtB.  1900-1.  p.  484,  act  held  uncoiiBtf- 
tutional,  see  hlstorj'.  S  5  ante;  amendment  re-enacted  March  21,  1905, 
StatB.  and  Amdts  1905,  p.  694. 

1.    noIdlBK  *B  aBaTrer  ummmmmmrr- — It  la  upon  sworn  compIalDt.  even  though  he  hsd 

duty  of  grand  Jury  to  Inquire  Into  caae  or  not  been  held  to  answer. — People  v.  Qelser, 

defendant   who    was   In   actual   custody    in  4»  Cat.  643.  SGI. 
county  Jail  under  warrant  ol  arrest  Issued 

§924.  ENTITLED  TO  ACCESS  TO  PUBUC  PRISON,  ETC.  They  are 
qlso  entitled  to  free  access,  at  all  reasonable  times,  to  the  public  prisons,  and  to 
the  examination,  without  charge,  of  all  public  records  within  the  county. 


§926.  WHEN  AND  FBOM  WHOM  MAY  ASK  ADVICE.  WHO  MAT  BE 
PRESENT  DTTBINQ  SESSION.  The  grand  jury  may,  at  all  times,  ask  the 
advice  of  the  court,  or  the  judge  thereof,  or  of  the  district  attorney;  but  unless 
such  advice  is  asked,  the  judge  of  the  court  must  not  be  present  during  the 
sessions  of  the  grand  jury.  The  district  attorney  of  the  county  may  at  all  times 
appear  before  the  grand  jury  for  the  purpose  of  giving  information  or  advice 
relative  to  any  matter  cognizable  by  them,  and  may  interrogate  witnesses 
before  them  whenever  he  thinks  it  necessary;  the  grand  jury,  on  the  demand 
of  the  district  attorney,  whenever  criminal  cases  are  being  investigated  before 
them,  must  appoint  a  competent  stenographic  reporter  to  be  sworn  and  to 
report  the  testimony  that  may  be  given  in  such  causes  in  shorthand,  and  to 
transcribe  the  same  in  all  cases  where  an  indictment  is  returned.  If  an  indict- 
ment has  been  found  against  a  defendant,  a  copy  of  the  testimony  given  in  his 
case  before  the  grand  jury,  shall  be  served  upon  him  within  five  days  after  the 
discharge  of  the  grand  jury,  or  if  the  grand  jury  has  not  been  discharged,  at 
least  five  days  before  the  cause  is  set  for  trial.  The  services  of  such  steno- 
graphic reporter  constitute  a  charge  against  the  county.  No  person  other  than 
those  specified  in  this  and  the  succeeding  section  is  permitted  to  be  present 
during  the  session  of  the  grand  jury,  except  the  members  and  witnesses  actu- 
ally under  examination,  and  no  person  must  be  permitted  to  be  present  during 
the  expression  of  their  opinions,  or  giving  their  votes  upon  any  matter  before 
them.  The  grand  jury  or  district  attorney  may  require  by  subpoena  the 
attendance  of  any  person  before  the  grand  jury  as  interpreter,  and  such  inter- 
preter may,  while  his  services  are  necessary,  be  present  at  the  examination  of 
witnesses  before  the  grand  jury.  The  services  of  such  interpreter  constitute 
a  charge  against  the  county. 

History:  Enacted  February  14,  1ST2.  re-enactment  of  E  216  Criminal 
Practice  Act  1851,  Stats.  1S51,  p.  235;  amended  March  27,  1897,  Stats. 
and  AmdtB.  1897,  p.  204;  by  Code  Commlaalon,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  484.  act  held  unconBtltutlonal,  see  history, 
{  6  ante;  amendment  re-enacted  March  21,  1905,  Stats,  and  Amdta.  1905, 
p.  694;  amended  April  27,  1S09,  StatB.  and  Amdts.  1909,  p.  1126; 
March  22,  1911,  Stata.  and  Amdts.  1911,  p.  434. 
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ADVICE  TO  GRAND  JfTJEY— PBHS0N8 
PEBSENT. 

1.  CoiDiniBaionerf '   note. 

2.  Conatruction   of  Rectiaa. 

3.  District  attonej  may  sdviM. 

4.  Interpreter — Selection   of. 

6.  PeraoDB    present — AjaiHt&nt    diatriet   at* 

6.  Same — Defendant. 
T.  Same — Interpreter  a  witneas. 
8, 9.  Same  —  Stenographer  —  Purpose  of  aeo- 

10.  Snme — When  i^>ting  takes  place. 

1.  ConmlBBlaBera'  Bate  says;  "Tha 
■tatuta  of  1871-71,  page  G40,  aathorlilng  th« 
grand  Jury  or  dlatrlct  attorney  to  requlr* 
tha  attendance  of  an  Interpreter,  la  oodlfled 
Id  tha  laat  aen lance." 

5.  Coii*tr«etl*>  sf  ■action. — By  thia  sec- 
tion no  person,  except  dlatrlct  attorney  and 
witnesses  under  examination,  la  permitted 
to  be  preaent  at  aesslons  of  grand  Jury. — 
Sx  parte  Schmidt  71  Cal.  IIS,  tit,  T  Am. 
Cr.  Rep.   114,  11  Pac.   E5. 

a,  Dlatrlct  attarscr  war  advlae. — Powers 
of  district  attorney  ■:□  no  further  than 
frHmIn?  bill  or  Indictment  under  Instruc- 
tions of  Krand  Jury.  He  may  advise  ffrand 
Jury,    but    when    they    have    Anally    reached 


their 


J   giver 


sole  duty,  under  law.  Is  to 
obey  them.— People  t.  Noglrl,  141  Cat.  G9B, 
ESS,   7t   Pac.   4*0. 

4.  Ialcrpret«^-Sele«tla>  at.  —  Fact  that 
Interpreter  who  acted  before  grand  Jury 
was  also  witness  In  case  and  bad  arrested 
defendant.  Is  immaterial.  Selection  of  Inter- 
preter depends  on  circumstances,  and  court 
should  not  Interfere  with  action  of  those 
who  make  selection,  unlpsa  It  appears  that 
there  has  been  gross  abuse  of  discretion 
or  that  Injustice  has  been  done  to  defend- 
ant.—People  T.  Ramlres,  Ge  Cal.  6tS,  &SE,  IS 
Am.  Rap.  73. 


S.     Pev 


-  Fact 


Bslat 


dist 


attorney,  i 


:tlng  for  dtst: 
was  present  during  session  ot  grand  Jury 
while  charge  embraced  In  Indictment  was 
under  consideration,  constitutes  no  objec- 
tion to  Indictment. — People  v.  Magallones, 
IS  Cal.  416,  4I>;  People  v.  Lea,  17  Cal.  7e,  it. 

C  SaH( — Drfeadnat. — Fact  that  defend- 
ant was  present  at  session  of  grand  Jury 
when  charge  embraced  In  Indictment  was 
under  consideration,  while  being  examined 
as  witness,  does  not  Invalidate  indictment. 
—People  v.  Page,  llfl  Cal.  ail,  191.  4S  Pac. 
I2«. 

7.     SSBC— later vieler    a    wHncBs.— Under 


validate  inc 


of  wltni 


speak   English   language.  —  People   i 
Deo,   131  Cal.   11>.   201,   14   Pac.  tSB. 

tlan. — Provision  of  this  section  Is  evidently 
for  benedt  of  district  attornsy — prot>ably 
for  purpose  of  preventing  witnesses  of  cer- 
tain character  from  safely  giving  testimony 
before  trial  Jury  dltTerent  from  that  which 
they  had  given  before  grand  Jury, — In  re 
Kennedy,  144  Cal.  fit4,  S3«,  78  Pac.  S4. 

Aa  t»  ateaagrapher  (sr  graad  Jnrr,  aee, 
ante,    I  91S,   note  pars.   11-13, 

9.  Fact  that,  under  this  section,  district 
attorney  is  permitted.  If  ha  chooses,  to  have 
evidence  before  grand  Jury  taken  by  ste- 
nographer, and  that,  If  taken,  copy  Is  to  be 
given  to  defendant  upon  arraignment,  doei 
not  affect  rule  ot  law  that  courts  can  njt 
inquire  into  sufficiency  of  evidence  to  war- 
rant Jury  in  flnding  Indictment. — In  re  Ken- 
nedy,  144   CaL   SS4,   atS,  78  Pac.    t4. 

M,  Sasse — ^'kea  vat  lag  takca  vtaee. — 
Mere  presence  of  district  attorney  when 
voting  takes  place  Is,  at  most,  an  Irregu- 
larity, which,  when  there  Is  no  proof  or 
averment  of  Injury  or  prejudice  to  defend- 
ant. Is  matter  of  form,  and  not  of  aub- 
Btance.— United  States  v.  Terry,  S9  Fed.  IBS, 
181. 


§926.  SEOEETS  OF  QRAMDJUBY  TO  BE  KEPT,  EXCEPT,  ETC.  Every 
member  of  the  grand  jury  must  keep  secret  whatever  he  himself  or  any  other 
frrand  juror  may  have  said,  or  in  what  manner  he  or  any  other  grand  juror  may 
have  voted  on  a  matter  before  them;  but  may,  however,  be  required  by  any 
court  to  disclose  the  testimony  of  a  witness  examined  before  the  grand  jury, 
for  the  purpose  of  ascertaining  whether  it  is  consistent  with  that  given  by  the 
witness  before  the  court,  or  to  disclose  the  testimony  given  before  them  by  any 
person,  upon  a  charge  against  such  person  for  perjury  in  giving  his  testimony 
or  upon  trial  therefor, 

1  !!217,  S18  Crlm- 


8ECRET8  OP  GRAND  JUBY  TO  BE 

KEPT. 

1.  Limitation   of   rule   as   to   secrecy. 


2.  Stenographer  may  tectifj. 

3.  Stipulation    as    to    testimony    befor« 

grand  jury. 
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SKCHETS  OF  OUAND  JURY— TO  Be  KEPT. 


4.  Testimony    of    grand    jurors — Contta- 

dietory  statements  of  witness. 

5.  Same — Condition   of  witness. 

6, 7.  Same — Disclosing    testimon;    of    wit- 

8,  Same^DiBelosttre  newssary  to  protect 

public  or  private  rights. 

9.  Same — Evidence   of   defendaiit   on   in- 

vestigation of  aaotber  cbaige. 
10, 11.  Same — How    juror    voted. 

I2.  Same — Irrelevant  matters  of  impeach- 

13, 14.  Same — Names     of     witnesses     before 
grand  jury. 

15.  Same — Number   of   grand  jurors  con- 

curring in  indictment. 

16.  Same — On  application  for  baiL 
IT.  Same — Publication    of    libel. 

18.  8ame — Testimony   may   be   oral. 

19.  Same — Testimony  not  confined  to  casM 

mentioned. 
SO.  Same  —  Voluntary   eonfessions   of   do- 
feudant. 

21.  Witness  before  grand  jury — Not  priv- 

ileged. 

22.  Same — Obligation  of  neerecy  imposed. 

23.  Same — Rule   of   secrecy. 

1.  LlmltatloK    af    rale    ■■    to    aecrcer- — ■ 

ProceedlnKB  of  grand  Juries  can  not  ordi- 
narily be  dtsclosed,  but  this  rule  is  not  to 
be  carried  to  extent  of  obslrucllngi  justice 
or  creatlnB  wrong  and  hardship. — Royce 
V.  Territory,  S  Okla.  61,  47  Pac.  lOtS,  1084. 
See  pars,  21.  tS,  this  note. 

2.  StCBOcrawker  nar  leatlfr- — SlenoE- 
rapher  who  Is  present  and  took  teaUmony 
before  grand  Jury  may  testify  as  to  certain 
evidence  given  by  defendant  before  that 
body,  which  does  not  amount  to  a  confei- 
Blon.— People  v.  Sexton,  133  ChI.  ST,  39,  fit 
Pac.  107. 


on  trial  Is  consistent  with  his  testimony 
given  before  them,  and  to  dlBcloee  testi- 
mony of  witness  upon  complaint  against 
him  for  perjury,  it  1b  not  competent  for 
district  attorney  to  stipulate  what  teati- 
mony  taken  before  grand  Jury  waa. — People 
V.  Thompson.  IZZ  Mich.  411,  81  N.  W.  S*4. 

4.  Tmllmoay  sf  vmnd  Jaron — Contra- 
dlctoFr  atatciaeBta  of  nitacu. — ICvidence  of 
jurors  Ib  admlsalble  for  purpose  of  show- 
ing that  wltneaa  teatifled  differently  before 
them  than  he  diil  before  trial  Jury. — Ala. 
Burton  v.  State.  11£  Ala.  1,  Z2  So.  eSE.  Iowa. 
State  V.  McPheraon,  114  Iowa  492,  ST  N.  W. 
421.  Md.  Kirk  V.  Qarrett,  84  Md.  383.  34 
Atl.  1089.  Ore,  State  v.  Moran,  16  Ore.  262, 
14  Pac.  419.  Tea.  Turner  V.  State  (Tez.  Cr. 
App.  May  31.   1899),  SI  B.  W.  3«6. 

Aa  ta  veaeral  aabject  of  snad  iarara  aa 
wItneHea,  see  note  12  Am.  8t.  Rep.  >ie-918. 


dence  of  grand  Jurors 
condition  of  witness 
before  them. — State  ■ 
41   Pac.  1041. 


•t  wltaeaa.  —  Evl- 
s  admissible  to  sbow 
at  time  he  testified 
Brown,    28  Ore.   14T, 


-  Ex  parte  Sontag.   64 


!  Pac.  401. 


T.  Statute  dealgnatea  casea  !n  which 
grand  Juror  may  ha  required  to  discloss 
testimony  of  witness,  and  thus,  [n  effect, 
declares  that  such  disclosures  shall  not  bo 
required  In  any  other  caaea.  There  are  evi- 
dent reasons  of  public  policy  forbidding 
disclosure  except  In  enumerated  caaei. 
Testimony  can  not.  therefore,  be  received 
If  offered.— People  v.  Tinder,  19  Cal.  611. 
B44,  81  Am.  Dec.  TT  (in  effect  overruled  by 
Ex  parte  Sonlag,  E4  Cal.  626,  628,  4  Am. 
Cr.  Rep.  613,  2  Pac.  402>. 


r  ta  antect 


labile  or  private  rights. — More  liberal  a 
sensible  view  Is  one  which  asserts  right 
BQd  duty  of  court  to  exercise  salutary 
supervision  over  proceedlnga  of  grand  Jury. 
It  Is  only  practicable  to  do  this  by  remov- 
ing veil  of  secrecy  whenever  evidence  of 
what  has  tranaplred  before  them  becomes 
necessary  to  protect  public  or  private 
rights. — United  States  v.  Farrlngton.  6  Fed. 

S.     Saaia— RrldcBce   af   dcfcadaat   aa    la- 
▼eatlgatlaa    fiC   aaathrr    charge.  —  Evidence 

Of  grand  Juror  Is  admissible  as  to  atate- 
menls  made  by  defendant  before  grand 
Jury  while  they  were  Inveatlgatlng  charge 
agalnat  another  person  for  aame  offense 
for  which  defendant  was  Indicted. — State 
V.  Moran,  16  Ore,  282,  14  Pac.  41S. 

10.     Sane  —  Haw   Jamr   voted.  —  Qrand 
Juror  can  not  be  compelled  to  answer  ques- 
to    how    he    voted    upon    finding    of 


a    Son  tag,    <4 


t  of  e 


refut 


s  may        d.  ^26.  B27,  4  Am.  Cr.  Rep.  623,  1  Pac.  401. 


11.  Qrand  Jut 
how  Individual  Jurors  voted,  or  what  they 
said  during  their  Investigations,  as  dis- 
closure on  these  matters  will  not  subserve 
any  of  purpoaes  of  Justice.— United  SUtea 
V.  Farrlngton,  6   Fed.  143,   346. 

12.  Same  —  Irrelevaat  Batters  of  las- 
ppachment.  —  Grand  Juror  will  not  ba 
allowed  to  testify,  In  order  to  impeach  wit- 
ness, concerning  matters  not  germane  or 
relevant  to  investigation  before  trial  court. 
— Davis  V.  State,   tOS  Ga.  782.  32  S.  E.   130; 

State.   3T   Tex.    Cr.   App. 


.    936. 


SB 


13.  Same — Names  of 
graad  JPrF> — Names  of  witnesses  before 
grand  Jury  are  not  secrets  to  he  undivulged, 
at  least  for  purpose  of  ascertaining  whether 
names  of  wltnesaea  examined  before  them 
have  been  indoraed  on  Indictment.  Other- 
wise,  barren   right  to   move   to   dismiss   la 
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rivan  without  power  to  ascertain  whether 
or  not  statute  has  been  compiled  with.— 
Ex  parte  Schmidt,  Tl  Cal.  SIS,  lit,  T  Ant. 
Cr.  Rep.  SS4.  it  Pac.  SB. 

14.  Grand  Juror  may  testlty  to  fact  that 
anoihet:  person  was  called,  eworn,  and 
eiHmlned  hs  wltncai  before  grand  Jury,  and 
such  fact  does  not  come  within  rule  of 
secrecy.— People  V.  Norlhey,  77  Cal.  S18,  BSO. 
I3S.  S  Am.  Cr.  Rep.  Mi,  18  Pac.  iK.  SO  Id. 
12». 

15.  Same — TTanber  at  sraad  iarora  ea>. 
earrlBs  !■  ladletaieat. — ^Bildence  by  mem- 
bers of  grand  Jury  tending-  to  show  tbat 
Indictment  was  not  concurred  In  by  required 
number  of  that  body,  li  inadmissible. — 
Hooker  v.  State,  it  Md.  145,  56  At).  SSO. 
See  Nash  t.  State,  71  Ark.  S33,  H  8.  W.  4»7. 

la.  Sane — 0>  ayplleatloa  for  ball. — On 
application  for  ball,  no  Inquiry  can  be  had 
at  to  evidence  taken  before  grand  Jury,  as 
deliberations  of  that  body  are  secret,  and 
law  does  not  permit  testimony  received  by 
them  to  be  disclosed. — People  v.  Tinder,  IS 
Cal.  tl».  B44,  81  Am,  Dec.  7T. 

If.  Saase  —  PaMlealloa  af  libel.  — Grand 
Juror  la  not  competent  to  testify  for 
plaintiff  in  an  action  for  libel  as  to  publica- 
tion of  libel  before  grand  Jury. — Pritchett 
T.    Prlsby,    lis   Ky.    ttt.    I«    S.   W.    E03. 

18.  Same — TeatlnaBy  asar  be  oial.— 
Although  testimony  taken  before  grand 
Jury  has  been  reduced  to  writing,  grand 
Jurors  may  testify  orally  as  to  what  de- 
fendant said  and  did  while  testifying 
before  them.— Hinshaw  T.  State,  117  Ind. 
334.  47  N.  E.  1G7. 


■ame  language  as  that  in  above  section, 
tt  was  held  that  rule  requiring  grand  Jurors 
to  disclose  testimony  of  witness  examined 
before  them  can  not  be  conflned  to  two 
cases  mentioned,  but  they  may  be  required 
to  prove  whatever  defendant  may  have  said 
while  teellfying  before  them.— Hlnshaw  v. 
State,  147  Ind.  334.   47  N.   B.   IG7. 

90.  Sane — Vola«(arr  c«B(eael»BB  of  4e- 
leadaat, — Members  of  grand  Jury  may  tes- 
tify sa  to  confessions  made  by  defendant  to 
them,  and  fact  that  they  tol*  defendant 
that  she  had  better  tell  the  truth  If  she 
wished  Jury  to  be  light  on  her  did  not 
operate  to  render  her  prior  confessions  to 
grand  Jury  inadmissible  as  not  being  vol- 
untary.—O  rims  I  nger  V.  State,  44  Tei.  Cr. 
App.   1,   E9  S.  W.   GSB. 

SI.  n'lineH  befare  vraad  Jnrr  —  Not 
■rlvtleced. — This  section  relates  lo  grand 
Juror  when  called  as  witness.  Kule  of 
secrecy  act  forth  Is  intended  only  for  pro- 
tection of  grand  Jurors,  and  not  of  wit- 
nesses called  before  them.  —  People  v. 
Northey.  77  Cal.  <S«,  (IS,  8  Am.  Cr.  Rep. 
33S.   19   Pac.  ISG,  SO  Id.  1S9. 

23.  Baaie^-OfcllKatlsa  ot  aeereey  tm- 
paaed  on  grand  Jurors  la  due  and  owing  to 
public,  and  not  to  any  witness  who  is 
examined  before  them. — People  t.  Toung. 
31   Cal.  GS3,  G64. 

23.     Same.— Rale    mt   eeereey  has    no    ref- 

before    grand    Juries,    and    such    wltnesHes 
can   not  take  advantage  of  this  obligation 
In    criminal    prosecution     against    them, — 
People    V.    Young.    31    Cal.    G63,    GS4. 
See  par.  1,  this  note. 


§  927.  GRAND  JXTBOB  NOT  TO  BE  QUESTIONED  FOR  HIS  OONDHOT, 
EXCEPT,  ETC.  A  grand  juror  can  not  be  questioned  for  anything  he  may 
say  or  any  vote  he  may  give  in  the  grand  jury  relative  to  a  matter  legally 
pending  before  the  jury,  except  for  a  perjury  of  which  he  may  have  been, 
guilty,  in  making  an  accusation  or  giving  testimony  to  his  fellow-jurors. 


1.  civil  llabllitr  of  a  «*and  Jaror.— Plain 
import  and  meaning  of  this  section  Is  that 
no  grand  Juror  shall  be  held  liable  Cor 
damages  in  civil  action  for  anything  done 
by  him  In  grand-Jury  room,  and  this  Is  but 
statutory  declaration  of  principle  as  It 
existed  at  common  law.  The  secret  inquisi- 
torial proceedings  of  grand  Jury  may  work 
very  oppressively  and  unjustly,  and  only  so 
far    as     accorded    restraint    by    oath     their 


action  I*  generally  irresponsible  and  con- 
clusive. No  action  can  be  maintained 
against  them  during  whole  of  their  pro- 
ceedings, no  matter  how  they  may  be  actu- 
ated by  malice  or  indiscretion. — Turpen  v. 
Booth,   GS  Cal.   «G,   IS,   3B  Am.   Rep.    tS. 

Aa    ta   ebllcatlon    of   aeereey   of   *»eee«- 
laca  before  sraaa  Jnry,  see,  ante,  1  tit  and 


§928.  DUTT  or  QRANB  JTTRT  RELATIVE  TO  EXAIOINATION  OF 
BOOKS,  ETC.  It  shall  be  the  duty  of  the  grand  jury  annually  to  make  a  care- 
ful and  complete  examination  of  the  books,  records,  and  accounts  of  all  the 
officers  of  the  county,  and  especially  those  pertaining  to  the  revenue,  and 
report  aa  to  the  facts  they  have  found,  with  such  recommendations  as  they  may 
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deem  proper  and  fit ;  p"d  if,  in  their  judgment,  the  services  of  an  expert  are 
necessary,  they  shall  have  power  to  employ  one,  at  an  agreed  compensation, 
not  to  exceed  ten  dollars  a  day,  to  be  first  approved  by  the  court;  and  if,  in 
their  judgment,  the  services  of  assistants  to  such  expert  are  required,  they  shall 
have  power  to  employ  such,  at  a  compensation  to  be  agreed  upon  and  approved 
by  the  court,  not  to  exceed,  however,  five  dollars  a  day  for  each  assistant,  such 
compensation  of  expert  and  assistants  to  be  payable  as  other  county  charges. 
It  shall  be  the  duty  of  every  grand  jury  first  empaneled  in  even-numbered 
years  to  investigate  and  report  upon  the  needs  of  all  county  officers  in  its 
county,  including  increase  or  decrease  in  salaries,  number  of  officers,  deputies 
or  employees,  the  abolition  or  creation  of  oEGces  and  the  equipment  for,  or  the 
method  or  system  of  performing  the  duties  of  the  several  offices,  and  it  shall 
cause  a  copy  of  such  report  to  be  transmitted  to  each  member  of  the  legislature 
representing  the  county  in  which  it  has  been  empaneled  before  the  commence- 
ment of  the  regular  session  of  the  legislature  in  odd-numbered  years.  The 
judge,  on  empanelment  of  the  grand  jury,  shall  charge  them  especially  as  to 
their  duties  under  this  section;  provided,  that  if  any  grand  jury  shall,  in  the 
report  above  mentioned,  comment  upon  any  person  or  official  who  has  not  been 
indicted  by  the  said  grand  jury,  the  said  comments  shall  not  be  deemed  to  be 
privileged. 

[Expenses.]  Any  and  all  expenses  incurred  under  this  section  and  also 
the  per  diem  and  mileage  where  allowed  by  law,  of  the  grand  jurors,  shall  be 
paid  by  the  treasurer  of  the  county  out  of  the  general  fuud  of  said  county  upon 
warrants  drawn  by  the  county  auditor  upon  the  written  order  of  the  judge 
of  the  superior  court  in  said  county. 

HIatory:     Enacted  March  12.  ISSD,  Code  AmdtB.'  1880  (Pen.  C.  pt.), 

p.   34;    amended    Marcb   27.    1S97,   Stats,    and    Amdts.    1S97,    p.   20G; 

March  16,  1911,  Stats,  and  AmdtB.  1911,  p.  373;  amendment  approved 

April  24.  1917,  Stats,  and  Amdts.  1917,  p,  167;  amendment  approved 

May  3,  .919,  StaU.  and  Amdts.  1919,  p.  1S6. 

DUTT  OP  GRAND  JURY  TO   EXAMINE  provlalona  of  the  above  lectlon  as  to  sum 

BOOKS,  ETC.,  OF  COUNTY  OFPICEES.  and  Huma  to  ba   paid   therefor,   and  before 

1-4.  EmplovRieot  of  eipert— Validitj  of  con-  '""^'>  contract  has   valldltj-  it  must   be  ap- 

tract— Approval    of   court   neeessary.  proved  by  the  presiding  Jud^e  of  the  court 

BupersiBors   and   warrant,   effect   of.  p^^    ggj^  '  """■   ""•   '"" 

Ab    to    dctexliiBt'B     BTtdemec,     see.     ante,  «      ^.u          ,      .,.,        ... 

.  n,o  ,„d  „„,.  2-     The  only  thlnfi  In  the  matter  coneern- 

1  920  and  note.  ,„g  „^l^^  ^^^^  ^^^^^  ^^^^  ^^  ^^^^  employment 

A.  to  itener.1  pow.H  .Bd  antle.  o(  KT.Bd  „,  the  expert.     The  court  must  approve  the 

tWTT.  see.  ante,  !  815  and  note.  employment  before  .:ie  grand  jury  employs 

1.     EmpIo^nieBt     of     cxperl — Vnlldlty     st  him.   and   he    can    not  be  employed    without 

eontrart — Approval  by  eonri  neeeaaary  to. —  the  court's  approval.    Any  order  of  approval 

Under   the    provisions    of   the    above    section  before   the    services   are   performed   can   not 

the  Brand  Jury  Is  charBed  with  the  duty  of  " "           ■    ■ 
examining    the    books    and    records    at    the 
offlcers    of    the    county,    and    eapeeially     of 
those  officers  having  to  do  with    the  public 
revenues,    and    are    empowered    to    employ 
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n  n»,  HO 


employed  by  the  Kr>.n<1  jury  to  examine  the 
books  of  the  oOlcerB  of  the  county,  tta  lis 
Juriidlctlon  Is  limited  to  the  approval  of 
the  employment  of  the  expert.  Mandamus 
will  not  lie  to  compel  Che  Issuance  of  such 
warrant, — White  T.  Matthews,  SB  Cal.  App. 
ES4.   1&6  Pao.  372. 


B. 

Sub 

koard     of 

•  a>«  wamiBt  by  the  a 

udltor  for 

nt   of    the   claim   does 

OlOB 

deration  of  Its  leBOllly,   because 

board 

diction     to 

consider    and    approv 

e    such    a 

clal 

n.^Ia 

cks   V.   Taylor.    21    Cal. 

App.    «S7. 

143 

Pac.  1 

SI:  Jacks  t.  Taylor,  31 

Cal.  App. 

>«. 

GS  Pac.   gfiS. 

legal  charge  to  be  Incurred  against  the 
county. — White  v.  Matthews.  ZS  Cal.  App. 
GX4,   l&G  Pac.  3T2. 

3.  A  claim  for  serrlces  as  an  expert  for 
examining  the  county  books  must  be  settled 
and  allowed  as  other  claims  by  the  board  of 
supervisors,  as  the  only  power  of  the  grand 
Jury  Is  to  enter  Into  an  agreement  for 
the  employment  at  an  agreed  per  diem 
compensation,  and  the  only  power  of  the 
court  Is  to  approve  such  employment. — 
White  V.  Matthews,  S»  Cal.  App.  634,  1E6 
Pac.   3  72. 

1.  The  superior  court  has  no  power 
under  this  section  to  lesue  an  order  direct' 
Ing  a  county  auditor  to  draw  his  warrant 
In   payment   of   the   services   of  an   expert 

§929.  ZNBTITUnON  0?  SUITS  FOB  REC0VEfi7.  The  grand  jury, 
after  having  investigated  the  books  and  accounts  of  the  various  officials  of 
the  county,  as  in  the  foregoing  section  provided,  may  order  the  district  attor- 
ney of  the  said  county  to  institute  suit  to  recover  any  moneys  that,  in  the  judg- 
ment of  the  said  grand  jury,  may  from  any  cause  be  due  the  county,  and  the 
order  of  the  said  grand  jury,  certified  by  the  foreman  of  the  said  grand  jury, 
filed  with  the  county  clerk  of  the  said  county,  shall  be  full  authority  for  the 
said  district  attorney  to  institute  and  maintain  any  such  suit. 

History:     Enacted  March  27,  1897,  Stats,  and  Amdts.  1S97,  p.  20G. 
POWER    OF    QRAND    JUBY    TO  institute    and    maintain    suit    upon    official 

INSTITUTE   SUITS.  bond  of  county  treasurer  to  recover  moneys 

1.  Action  for  recovery  o(  license  tax.  "^  *'»"  «"<•  county  fraudulently  converted 
„     .   ,.                  ~  -  ■    I,      J  *>y    him.— People    v.    Madden,    13S    Cal.    347, 

2.  Aotion  on    officii    bond.  j,^     S^    p^^    ^^^     ^„   Cal.    Sll,    812.    S«   Pac. 

3.  ConetitutioiialitJ  of  Bection.  974  (ault  had  been  subsequently  ratified  and 
approved  by  the  board  of  supervisors  and 
the  grand  Jury). 

3.  Const!  ID  t  ion  al  It  y  of  seetloB.  —  This 
section  Is  not  void  as  not  being  criminal  in 
Its  nature  and  improperly  placed  In  Penal 
Code,  and  Is  not  unconstitutional,  as  subject 
of  section  is  embraced  in  title  of  act  estab- 
lishing It. — County  of  Butte  v.  Merrill,  141 
Cal.   3Se,   1»8,   74   Pac.   1036. 

§  930.  FOBEHAN  PRO  TEM.  FOR  QRAND  JURY.  In  the  absence  of  the 
foreman  of  a  grand  jury  from  any  meeting  of  the  same  or  in  the  event  of 
his  disqualification  to  act,  the  grand  jury  may  select  s  member  of  that  body 
to  act  as  foreman  pro  tern.,  who  shall  perform  the  duties  of,  and  have  all  the 
powers  of  the  regularly  appointed  foreman  in  the  absence  or  disqualification 
of  such  foreman. 
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CHAPTER  IV. 
PRESENTMENT  AND  PROCEEDINGS  THEREON. 

[This  chapter,  comprising  ||  931'937,  both  inclusive,  was  repealed  by  the  Code  Commission, 
Act  March  16.  1901,  Stats,  and  Amdts.  1900-1,  p.  4S5,  act  held  unconstitutional,  see  history, 
1.7  ante;  re-pealed  March  21,  190S,  Stat».  and  Amdts.  1905,  p.  69S.  These  sections  related 
solely  to  the  procpedinffs  after  finding  a  presentment,  and  since  the  adoption  of  the  constitu- 

i:.^T,   nf   IQTQ   \,n^a  Kasn   lUOpCratiVe.] 
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TITLE  V. 
OP  THE  INDICTMENT. 
Chapter  I.  Tnnnno  and  Pubehtubiit  op  thb  Indictjcekt,  t|  940-B45. 

IL  Bui^s  or  Pleading  and  Fobm  or  the  Indictuent,  tti^-f>T2- 


CHAPTER  I. 

PINDINQ  AND  PBE8ENTMENT  OP  THE  INDICTMBNT. 

f  940.  Indictment   tuaat   b«   found   b;   tffelve       f  943.  Namea  of  witneBsea  inserted  it  tttoi  of 

jnrora,  indorsed,  etc.  indictMent. 

1 941.  If  not  found,  depositions,  etc.,  nuiBt      j  944.  ladicttnent,   bow  presented  and   filed. 
b«  returned  to   court,  etc.  |  945.  Proceedings  when  def  endsjit  is  not  in 

I  942.  Effect  of  dismissal.  custody. 

§940.  XHDIOTMENT  MUST  BE  JOJJKD  BT  TWELVE  JUBOBS,  IN- 
DOBSED,  ETC.  An  iiidictiiient  can'  not  be  found  without  the  concurrence  of 
at  least  twelve  grand  jurors.  When  so  found  it  must  be  indorsed,  "A  true 
bill,"  and  the  indorsement  must  be  signed  by  the  foreman  of  the  grand  jury. 


FINDING  OP  INDICTMENT— NUMBEB 

NECESSARY,  INDORSMENT. 
1.  4.  Construed — Full   nomber  of  grand  jvrj 
not  required. 

6.  Same — "Indictment  must  be  found." 
fi.  Indictment    bj    grand    jury    of    tirenty- 

fonr  persons. 

7.  Indorsement — "A  tme  bill." 

8.  Same — Suffleiency  of. 

fl.  Want     of     siguatare     or     indorsement 
waiTed. 

1.  CoBBlne' —  PnU  ■(oabcr  at  (rand 
Jarr  DAI  r««alre<  t»  b«  Dieaent  at  time 
Indictment  Is  found,  but  !t  Is  Bufllclent  It 
twelve  concur  In  flndlng  It,— Peopl*  v.  Rob- 
erta. 6  Cal.  814;  People  v.  Butler,  S  Cal.  486, 
*3»;  People  v.  Qatewood,  20  Cal.  147,  149; 
reople  V.  Hunter,  E4  Cal,  SE;  People  v,  Sim- 
mons. 119  Cal.  1.  4,  50  Pac.  844:  KItts  v, 
Superior  Court,  6  Ca).  App.  462,  00  Pac 
97T.  BT8, 

2.  Thus  Indictment  can  ba  legallr  found 
by  thirteen  membera  ol  grand  Jury  com- 
posed of  sixteen  persons,  three  of  number 
having  been  challenged  by  defendant  and 
excused  by  court. — People  v.  Oatenood.  20 
Cal.  147. 

i.  And  though  one  of  nineteen  members 
nt  grand  Jury  dies  before  flndlnK  of  Indict- 
ment.—People   v.  Hunter,   64   Cal,    BE. 

4.  Where  there  Is  no  evidence  that  In- 
dictment Is  not  found  by  twelve  grand 
Jurors.  It  will  not  be  set  aside.— People  v. 
Gray,  61  Cal.  164,  16S,   44  Am,  Rep.  G4S, 


by 


B.     Baae.  —  •^adlctaieBt   But   k*   raaad.* 

etc.,  means  that  It  must  be  concurred  In 
conatltuiional  number. — People  ■».  Colby. 
Cal.  37,  IS. 

••  laUct^eat  by  craad  Inry  at  twenty- 
fanr  peraoiu  Is  erroneous,  for.  while  statute 
provides  that  twenty-four  shall  be  sum- 
moned. It  limits  the  number  of  those  com- 
petent to  act  to  twenty-three, — People  v. 
Thurston,  B  CaL  8*.  See  I*vy  v,  Wilson. 
69  Cal.  105.  IDS,  16  Pac.  172;  Bruner  v. 
Superior  Court,  91  Cal,  139,  149.  266,  161. 
266,  28  Pac.  141.  Iowa.  State  v,  Ostrander. 
18  Iowa  4SB,  442,  Ktr.  State  v,  Collyor.  17 
Nev.  276.  281,  30  Pac.  B91,  Tei.  Raensy  v. 
SUte,    19   Tex.    Cr.    App.    481. 

T.     iBdoneBCBt.— "A     trae     UU»     la     not 


Indictment,  and   abject 


I..Bwrence,  11  Cal,-  SS8.  172. 

8.     Saaic — SnflieleBcr    Dt. — An    in< 

Indorsed,  "A  true  bill.     Henry  N.  McDonald. 

Foreman  of  the  Grand  Jury,"  Is  In  accord 
with  section  940  of  the  Penal  Code,  which 
provides  the  manner  In  which  an  indictment 
must  be  found  and  Indorsed, — People  v, 
Henninger,    20    CaL    App,    79,    128    Pac    362. 


36S, 


t  1*  waived  by  failure 


t  it  aside. — People  v 


§941.  IF  ITOT  FOUND,  DEPOSITIONS,  ETC.,  MUST  BE  BETUBNED 
TO  OOUBT,  ETC.  If  twelve  grand  jurors  do  not  concur  in  finding  an  indict- 
ment against  a  defendant  who  has  been  held  to  answer,  the  depositions  and 
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statement,  if  any,  transmitted  to  them  most  be  returned  to  the  court,  with  an 
indorsement  thereon,  signed  by  the  foreman,  to  the  effect  that  the  charge  is 
dismissed. 

History:     Enacted  February  14,  1872,  re-enactment  of  S  230  Criminal 


Practice  Act  1S51,  Stata.  1S51,  p.  237. 

1.  Conatnied — Preacribea  hoir  indictment  must 

be   indorsed. 

2.  Conclurion   of   giand   jury — Evidenced   by 

presentation   of   indictment. 

1,  CvnatFDCd — Prcaerlbca  how  tndlctnmt 
Mwtt  bf  I BdarwC— People  v.  Colby,  Gl  Cal. 
3T,  tS. 

3.     CraelasloB  at  crmmd  iarr. — Kvia«c«d 


kT  pr«HBta(laB  ot  iMCIetacBt,  or  by  return 

of  papara  from  committing  maKlstrate  If 
any  have  been  delivered  to  them  with  tn- 
doreement  that  charge  ta  dismissed.  II  no 
papers  from  commit  ting-  mag  Is  [rate  have 
been  In  their  hands,  their  Judgment  on 
complaint  is  Indicated  by  fact  thai  no 
Indictment  has  been  returned.  —  People  v. 
lAWrence,  SI  Cal.  JSS,  STS. 


g  942.  EFFECT  OF  DISMISSAL.  The  dismissal  of  the  charge  does  not 
prevent  its  resubmission  to  a  grand  jury  as  often  as  the  court  may  direct. 
But  without  such  direction  it  can  not  be  resubmitted. 

HIatory:     Enacted  February  14,  1872,  re-enactment  of  E  231  Criminal 
Practice  Act  1851,  StaU.  1851,  p.  237. 
DISMISaAL— OP    CHARGE    OB    INDICT- 
MENT, EFFECT  OP. 

1.  Conatmed — Limitation  by  section  1383, 

2.  Same — Does   not   end    prosecution. 

3.  Amendment    of    indictment. 
4,  S.  Dismissal  of  indictment — No  bar  to  an- 
other indictment. 


1.     CoBBtraed. — I.lBalte4    br    BeettOB    IS83, 

poM,  BO  that  resubmission  can  not  be 
ordered  except  on  good  cause,  which  can 
not  exist  unless,  on  facts  presented  or  niig- 
gested,  court  reaches  conclusion  that  case 
is  one  which  might  properly  be  submitted 
to  another  grand  Jury,  and  resubmission 
must  be  at  same  term  and  precede  any 
action  with  reference  to  dismissal  of  action. 
—Ex   parte   Clarke,   B4    Cal.    412,    114. 

3.  Sbbi*. — Dara  Hot  tm*  pTOBcentlDB  with- 
out order  of  court  resubmitting  it.  and 
hence  Information  Bled  by  district  attorney 


within  thirty  days  after  defendant's  eom> 
mitment.  is  authorized. — Ex  parte  Moan,  8E 
Cal.   S16.   £18.   3    Pac.    644. 

S.  ABeadHCBt  of  iBaietmcBt  by  graDd 
Jury  may  be  made,  with  leave  of  court, 
at  any  time  before  prisoner  has  pleaded  and 
before  they  are  discharged,  where  there 
was  variance  between  Indictment  as  orig- 
inally presented  and  evidence  upon  which 
it  was  found.— People  v.  Kodley,  131  Cal. 
140.    SGO,    6S   Pac.    JG1. 

etBenti  see  note 


7J  A 


n.  Dec 


liG. 


■t. No     kBT 


analkcr  iBdlctBent   1 

parte  CahlU.  E2  Cal.  403,  464;  People  v. 
Campbell,  G9  Cal.  Z43,  £44,  43  Am.  Rep.  SET. 
6.  And  would  not  be,  even  If  case  had 
not  been  subsequently  resubmitted  by  court 
to  grand  Jury,  where  offense  was  not  mis- 
demeanor, but  felony. — Ex  parts  Cahill,  52 
Cal.   4E3,   4G4. 


§  943,    NAMES  OF  WITNESSES  INSEBTED  AT  FOOT  OF  INDICTMENT. 

When  an  indictment  ia  found,  the  names  of  the  witnesses  examined  before  the 
grand  jury,  or  whose  depositions  may  have  been  read  before  them,  must  be 
inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon,  before  it  is  pre- 
sented to  the  court. 


INDOKSINO  NAMES  OF  WITNESSES. 
1, 2.  Construed — Applies  only  to  indictments. 
3,4.  Same — Name  of  defendant  need  not  be 

indorsed. 
5.  Same — Name  of  witneesea  who  did  not 

testify. 

6.  Same— Object  of  law  twofold. 

7.  Failure  to   indorse  nameg 

on   indictment. 
8*  11.  Misnomer. 


1.  CaBstrned. — Applies     OBtr     t*     iHdict- 

Heats,  and  does  not  require  that  names  of 
witnesses  shall  be  indorsed  on  information. 
—People  V.  Neary.  104  Cal.  373,  3T7,  37  Pac. 
843.  See  People  v.  Sherman.  S3  Cal.  Unrep. 
351,   32   Pac.   879. 

2.  Indorsement  of  names  of  witnesses  at 
preliminary  examination  Is  not  required,  on 
an  Information,  but  such  Indorsement  Is 
necessary  In  case  of  an  Indictment. — 
People  V.  Overacker,  IG  Cal.  App.  S2S,  116 
Pac.  7G<. 
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S.     Same. — Nmc    of    delndant    aced    Bat 

be  liidsri>e«  on  Indictment,  though  h«  testl- 
lled  belure  grand  Jury.— People  v.  KtnK, 
38  Cal.  865.  272;  People  v.  Northey,  TT  Cal. 
fil8,  S  Am.  Cr.  Rep.  338,  19  Pac.  866.  20  Id. 
i:9:  People  V.  Pase,  llfi  Cal,  386,  391,  43 
Pao.  S!«. 

4.  Or  though  shorthand  note*  of  hia 
testimony-  In  another  proceeding  were  In- 
troduced In  evidence  agalnal  him. — People 
V.  Northey,  77  Cal.  61S,  629,  S  Am.  Cr.  Kep. 
13«,  19  Fac.   StS.  SO  Id.  129. 


To  Inform  party  who  are  hla  accusers;  and 
(2)  to  inform  prosecutor  who  are  wLtneaseB. 
—People  V.  Freeland,  6  Cal.  BS,  99;  People 
V.  Northey,  77  Cal.  618,  629.  8  Am.  Cr.  Rep. 
SS8,  19  Pae.  865.  86  Jd,  129.  See  People  V. 
Breen,   ISO  Cal.   72,    7S,    62   Pac.    408. 

r.  Failure  to  ladone  Bmee  at  wltnesaea 
■■  ■■dlclmrnt  does  not  render  such  wit- 
nesses Incompetent  to  testify.  —  People  v. 
SymondB,  22  Cal.  348,  Hi;  People  v,  Ijopez, 
26  Cal.  112,  114. 

As  ta  BeeeMltr  af  taelsslaa:  aanca  of  wlt- 
neaaes    on    Indletwicat,    see,    post,    |  48    and 


wltBcaaea  •■  ladletMcat,  ■< 


>,  I  1»6  and 


As  t#  vralTer  of  fallare  to  ladopac  aa^e  oC 


S.  MlaaoMer^^Where  witness  called  be- 
fore grand  Jury  was  named  T.  D.  J.,  and  hIa 
name     was     Indorsed     upon     Indictment     as 

C.  D.  J.,  it  was  doubted  whether  there  was 
an  error  In  falling  to  Indorse  name  of  wit- 
ness on  Indictment. — People  v.  Freeland,  t 
Cal.  9«,  99. 

9.  Where  witness  appeared  before  grand 
Jury  and  gaTa  bis  name  as  F.  D.,  Indorse- 
ment of  his  name  on  indictment  as  F.  D.  is 
authorised,  though  In  fact  bis  name  was 
O.  D.,  especially  as  It  appeared  probable 
that  there  was  only  one  person  of  name  ot 

D.  in  county  or  state. — People  v.  Crowey. 
E6  Cal.  S6.  38. 

10.  Indorsement  of  name  o(  Mrs.  E.  O. 
on  Indictment  will  not  Justify  setting  aside 
Indictment  when  It  appeared  that  Mrs. 
Susie  O.  was  witness,  where  grand  Jurymen 
testlHed  that  Mrs.  Busle  O.  was  presented  to 
grand  Jury  as  witness,  and  it  also  appeared 
that  she  was  wife  of  E.  O. — People  v.  Breeiv 
J20  Cal.  72,  7B,  fil  Pac.  408. 

11.  Fact  that  list  o(  wUnesBes  before 
grand  Jury  has  Indorsed  upon  indictment 
the  last  name  without  the  flrst  name  or 
Initial  Is  harmless  Irregularity,  where  de- 
fendant, almost  Immediately  after  finding 
of  indictment,  knew  parUcular  person  who 
was  named  In  Indictment.  —  People  T. 
Quinn,   127  Cal.  iti.  59   Pac.  997. 


§944.  INDICTMENT,  HOW  PBESENTED  AND  FILED.  An  indictment, 
when  found  by  the  grand  jury,  must  be  presented  by  their  foreman,  in  their 
presence,  to  the  court,  and  must  be  filed  with  the  clerk. 

t  ol  S  233  Criminal 


PRESENTING  INDICTMENT. 
.  Construed  —  Prescribes     how     indictment 

must   be  presented. 
I.  "Preseoted  and  filed  in   open  court." 
1.     Coastraed  —  Frraeiibn     how     ladlel- 


"Pieaented    aad    aied    la    opea    eaart" 

fourteenth  day  of  March.  A.  D.  1S64. 
d  by  county  clerk.  Is  Bumcient  Indorse- 
or  presentment  of  Indicfcnent. — Peoplo 
ickwell,  27  Cal,  6S,  07. 


54  Cal.  27.  38. 

§945,    PROCEEDINaB  WHEN  DEFENDANT  IS  NOT  IN   CUSTODY. 

When  an  indictment  is  found  against  a  defendant  not  in  custody,  the  same 
proceedings  must  be  had  as  are  prescribed  in  sections  nine  hundred  and 
seventy-nine  to  nine  hundred  and  eighty-four,  inclusive,  against  a  defendant 
who  fails  to  appear  for  arraignment. 


DEFENDANT  NOT  IN  CUSTODY, 

1.  Construed — As   not   affected   bj   any   pre- 

2,  Failure  to  arrest — Effect  of, 

1.  CoaatTBcd.— Aa  »at  aReeted  br  aar 
prevtaaa  act,  .  In  relation  to  offense,  and 
hence  bench-warrant  was  properly  Issued 
■gainst  defendant,  though  he  had  been  pre- 
viously   admitted    to    ball    and    discharged 


from  custody  hy  c 
mitment  by  Justlct 
Cook,  3G  Cal.  107.  1 


eat- 


no  fur- 
ther, though  indictment  may  be  found 
against  one  not  In  custody,  steps  providing 
for  his  arrest  being  provided  for  by  this 
section.— People  v.  Redlnger,  5S  Cal.  190, 
898,   36  Am.  Rep.   32, 
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CHAPTER  IT. 
BULBS  OP  PLEADING  AND  FORM  OP  THE  INDICTMENT. 


I  948.  Form   ot  and  rules  of  pleading. 
1949.  First    pleediog   b^   tbe    people    is    Jn- 

(lictment  oi  infoTmatioo. 
E  950.  ludietment  or  informatiOD,  what  mutt 

eoDtaio. 
I  951.  Porm  of  indictment. 
i  952.  Indictment  must  be  direct  and  certain. 
1  953.  When  defendant  IB  indicted  by  fictitious 

1 954.  May  charge  different  otTeDBea  nn<t«r 
separate  counts  relating  to  same  act. 
Prosecution  not  required  to  elect  be- 
tween different  counts. 

S  955.  Statement  as  to  time  when  offense  was 
committed. 

I  956.  Statement  as  to  person  injured  or  in- 
tended to  be. 

I  957.  Construction  of  words  used  in  an  in- 
dictment or  information. 

t  058.  Construction  of  words  used  io  a  statute. 

1 959.  Indictment  or  information,  when  suf- 
flcient. 

I  960.  Indictment,  etc.,  when  not  insufficient. 


1  901.  Presumptions  of  law,  etc.,  need  not  ba 

I  962.  Judgments,  etc.,  how  pleaded. 

i  B63.  Private  statutes,  how  pleaded. 

I  964.  Pleading  in  indictment  for  libel. 

i  965.  Plfaclinjc  in  indictment  or  information 
for  forgery,  where  instrument  has 
been  destroyed  or  withheld  by  de- 
fendant. 

I  966.  Pleading  in  an  indictment  or  informa- 
tion for  perjnry  or  subornation  of 
perjury. 

I  9GT.  Pleading  in  indictment  or  information 
for  larceny  or  embezzlement. 

(  968.  Pleaifing  in  an  indictment  or  informa- 
tion  for  selling,   etc.,  lewd   and   ob- 

t  969.  Previons  conviction  of  another  offense. 
f  970.  Indictment  against  several,  one  or  mors 

may   be  acquitted. 
1 971.  Distinction    between    accessary    before 

the  fact  and  principal  abrogated. 
t  B72.  Accessory   may   be   indicted   and   tried 

tbougb   principal  has  not   been. 


§948.  FORM  OF  AMD  RULES  OF  FLEADINO.  All  the  forms  of  plead- 
ing in  criminal  actions,  and  the  rules  by  which  the  sufficiency  of  pleadings  is 
to  be  determined,  are  those  prescribed  by  this  code. 


INDICTMENT   OR    INFOBMATION— 
IN  GENEEAL. 
1.  As    to    construction    of   constitutional 
provision — In   general. 
2, 2a.  As   to  construction  of   section — Abol- 
ishes old  forms  and  rules. 


5.  Bill   of  particulars   of  evidence. 
6-  8.  Charging   differebt   offenses. 
9.  Date  of  offense — As  to  whether  mate- 
rial  ingredient   of   offense   charged. 
10.  Defect  in   indictment — Not  considered 
on  appeal  from  order  denying  new 
trial. 
11,12.  Description    of    offense — In    language 

of  statute — Sufficiency  of. 
13- 15.  Evidence  to  sustain  indictment— Tari- 

16.  Filing   information  —  Presumption   «f 
prior   valid   eiamination. 
17, 18.  Filing   second   indictment. 
IB.  Joinder  of   counts. 
20.  Names  of  witnesses — Indorsement  of. 
21,22.  Negativing  exceptions  in  statute. 
23.  Pleading  — Distinct    offenses     alleged 
under    different   counts   relating    to 
same  transaction. 


24.  Same  —  Pleading   particulars  —  As   to 

purpose  of. 

25.  Bules    with    relation    to    framing    of 

indictments  and  informations — Mat- 
ters of  statutory   control. 

26.  Setting     aside     indictment  —  Orounds 

for. 
27, 28.  Sufficiency  of  indictment — Not   to  be 

tested  by  rules  of  common  law. 
29, 30.  When  verified  complaint  insufficient — 

Juvenile  court  law. 


MtmcttoB   of   «*iiatltatlaBBl 


constitution  Bpeaka 
required  to  be  proi 
the  oia  constUuclon 
same  ofTensBS  s 


ofFenses   heretofore 

ited    by    Indictment. 

re-enacted    and    the 

lulred  under  It  to 


1  by  Inalctn 
1  lo  be  so  prosecuted,  except  to  the 
:  that  the  procedure  under  the  old 
lutlon  has  been  remodeled  In  Iho 
It  one  by  permitting.  In  addition  to 
r  procedure  by   Inforn 


nlnatloi 
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IPI.I1. 


a.  Aa  t*  eoBatractlo*  »t  scetlaB. — Abal- 
tikcm  old  foraa  and  rales  and  establishes 
new  onoH.— People  T.Cronin.  3*  Cal,   191,  aOS. 

2a.     No   more    ts   required    than    th&t   ait 

all  the  acts  and  fBcU  which  the  leslslatura 
has  said  Bhall  constitute  the  offense.— Peo- 
ple V.  Fowler.  88  Cal.  116,  13B.  2S  Fac.  IIIH: 
People  V,  Malley,  —  Cal.  App.  — ,  194  Pac. 
48. 

S.  Sbb*. — Penal  Cade  does  aot  work  aa 
■bolllloa  of  aU  ral«  which  wisdom  ol  com- 
mon law  had  thrown  around  criminal  pro- 
ceedings tor  safety  o(  cttUen,  but  Its  main 
object  was  alinplIScatlon  of  practice  and 
pleading  In  criminal  cases,  by  re  moving 
unmeaning  technicalities  which  were  found 
to  defeat  Justice  rattier  than  protect  Inno- 
cent.~People  v.  Aro,  S  Cal,  208,  209,  65  Am, 
Dec.    E03. 

4.  It  was  desisned  to  work  same  chanKB 
In  pleading  and  practice  in  criminal  actloni 
which  I*  wrought  by  Civil  Code  In  civil 
actions,  and  substitutes.  In  place  of  com- 
mon-law system,  new  system  ot  pleadlns' 
and  practice  which  retains  all  elements  of 
former,  so  (ar  as  they  are  made  neceasary 
by  due  regard  to  substantial  rights  ot  de- 
fendant, but  disregards  all  such  elements 
as  serve  no  good  purpose  and  only  tend  to 
embarrass  and  defeat  administration  of 
Justice.— People  v.  King.  8T  Cal.  607,  611, 
87  Am.  Dec.  SG. 

B.  Bill  at  partlealarB  of  evidence  relied 
on  to  support  Indictment  Is  not  required 
by  any  section  ot  code  nor  authorlted  by 
law.  hence  can  uot  be  demanded  by  defend- 
ant.— People   V.    Alvlso,   G6   Cal.    230,   232. 

«.  4;kBrKlar  dUtcrent  offeascii. — Where  It 
Is  sought  to  charge  in  one  Indictment  or 
Information  different  orfenses  all  relating 
to  the  same  act,  transaction  or  event,  as 
Is  now  permitted  by  section  B64  of  the 
Penal  Code,  the  pleading  should  fairly 
show  on  its  face  that  the  offenses  so 
charged  do  all  relate  to  the  same  act. 
transaction  or  event. — People  v.  Plath.  186 
Cal.  S2T,  136  Pac.  S64. 

As  ta  lolBder  •!  eoaata,  see  pars.  19,  23, 
this  note. 

7.  Under  section  964  of  the  Penal  Code 
as  amended  In  1806,  an  Indictment  or  In- 
formation may  charge  different  oltenses, 
but  they  must  all  relate  to  the  same  act, 
transaction,  or  event. — People  v.  Johnson, 
12  Cal.  App.   S«Z.  184  Pac.  889. 

8.  An  Information  which  charges  a  cor- 
porate odlcer  with  not  only  publishing  but 
concurring  In  the  publication  ot  a  false 
financial  statement  is  not  objectionable  as 
charging  more  than  one  offense, — People  v. 
Xouta.   88   Cal.  App.   440.  147   Pac.   228. 

•.  Date  et  aVeaac — Aa  to  wketber  Hate- 
rial  iBKredleat  at  oBenae  charged.  —  Date 


■  of  1 


of  the  offense  chargsd;  aad  It  would  hava 
been  sufflclent  If  the  Indictment  had 
charged  generally  that  the  crime  was  com- 
mitted Bt  any  time  within  the  period  of 
the  statuts  of  limitations,  which  was  prior 
to  the  finding  of  the  Indictment. — People  v. 
Anthony,  80  Cal,  App.  6S8,  129  Pac.  988.  370. 

10.  Detect  la  ladtatHeat— Not  eaaalder** 
OB  appeal  troai  order  deaylKK  aew  triaL — 
A  defect  In  an  information  can  not  be 
considered  on  an  appeal  from  an  order  re- 
fusing a  motion  for  a  new  trial. — People  v. 
Banchec,   IS  Cal.   App.  T4S,   139   Pac.   S2U. 

11.  Deacrlvtlea  at  oUe—e  la  laBgaase 
at  stats tc^Ssaelency  ot. — While,  aa  a  gen- 
eral rule.  It  is  sutnclent  to  charge  an 
offense  In  the  language  of  the  statute,  yet 
there  are  recognised  exceptions  thereto.  If 
the  statute  does  not  expresa  fully  the  facts 
necessary  to  constitute  a  complete  otTense, 
It  will  not  be  sufficient  to  charge  it  In  the 
terms  of  the  statute:  but,  In  such  case,  the 
particular  circumstances  of  the  offense  nec- 
essary to  constitute  a  complete  otfenso 
must  be  averred,  and  a  failure  to  do  so 
will  vitiate  the  Information  or  Indictment. 
-People  V.  Fieri,  18  Cal.  App,  69,  124  Pac. 
8BT. 

Aa  to  wkea  4k«  «kante  af  tke  erl^w  iBar 
ke  ta  tke  laaKaaKe  at  the  statnte.  Bee  note, 
84  Am,  Dec.  163. 

12.  While  an  Indictment  is  sufficient 
when  the  crime  is  substantially  alleged  In 
the  words  ot  the  statute,  or  their  equiva- 
lent, yet  If  the  facts  stated  are  susceptible 

the  facts  may  be  true  and  not  constitute  a 
crime,  the  Indictment  Is  Insufficient  and 
can  not  be  aided  by  presumptions. — People 
V.    Allison,    16   Cal.   App,    T*6,    145    Pac    538. 

15.  Evtdeaea  to  aastaia  iBdlet^eat— ■ 
Tarlaaee. — Courts  can  not.  In  the  absence 
of  a  Blatule  permitting  It.  inquire  into  the 
sufficiency  of  the  evidence  upon  which  the 
grand  Jury  acted.  In  order  to  invalidate  an 
indictment  returned  by  them.  —  People  V. 
Panagoit,   25  Cal.   App.    168,    143  Pac.  70. 

14.  It  Is  held  herein  that  with  r 
to  the  contention  that  the  proof  c 
at  the  trial  Is  at  variance  with  the  allega- 
tions of  the  informalion  with  respect  to 
the  date  of  the  commission  of  the  alleged 
offense,  that  the  district  attorney  had  the 
right  to  elect,  and  did  elect,  upon  the  sug- 
gestion of  the  counsel  for  the  defendant,  to 
rest  upon  a  particular  transaction  as  the 
foundation  of  his  case,  and  that  the  defend- 
ant through  his  counsel  acquiesced  In  that 
election. — People  v.  Amadio,  2G  Cal.  App. 
739,   14G  Pac.   161. 

16.  It  la  the  general  rule  that  If  the  act 
la  shown  to  have  been  committed  prior  to 
the  ffling  of  the  Information,  and  within 
the  period  of  the  statute  of  Itmltations.  no 
complaint  can  be  made  on  the  ground  of 
variance, — People  v.  Amadio,  15  Cal,  App. 
711.  146   Fac,   161. 


mitted  precise,  is  not  a  material  Ingredient 
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Information  preBuppoaea  »  valid  prior 
examination  and  commitment,  and  Klves 
the  court  Jurisdiction  to  proceed  to  try  th« 
cBie.  and  a  motion  to  aet  aside  the  Inlor- 
matlon  under  section  99S  ot  the  Penal  Code 
Is  the  exclusive  method  of  raising'  such  an 
objection. — People  v.  Ronsse,  it  Cal.  App. 
100,  116  Fac.   EG. 

IT.  rillMs  Mcond  Indlelmnt. — Where  It 
Is  made  to  appear  that  an  Information  as 
filed  by  the  district  attorney  has  gone 
beyond  the  scope  of  the  magistrate's  com- 
mitment, or  charges  an  offense  dinerent 
from  that  for  which  the  accused  has  been 
committed  by  the  magistrate,  and  the 
superior  court  for  that  reason  sets  It  aside, 
It  mar  under  section  9ST  of  the  Penal  Code 
authorize  the  district  attorney  to  (lie  an- 
other Information  In  conformity  to  the 
commitment. — People  y.  Claybers,  ti  Cal. 
App.    814,   117   Pac.   tti. 

IE.  There  Is  nothing  In  the  provlslona 
ol  section  t!>T  of  ths  Penal  Coda  which  pro- 
vides that  the  procedure  for  the  tlllnK  of 
a  new  Information  can  be  resorted  to  but 
once  In  any  one  case, — People  v.  Clayberg, 
26  Cal.  App.  Ml,  14T   Fac.  SS4. 

I*.  Joinder  of  eaaats.^The  allegation 
that  the  crime  of  rape  was  committed  with 
a  female  under  the  age  of  consent  Is  not 
Inconsistent  with  the  alleKatlon  that  It  was 
committed  by  force  and  violence,  and 
Bgralnst  the  will  and  consent  ot  the  prose- 
cutrix; both  allCKBtlons  are  properly 
united  in  one  count  of  the  informallon. — 
People  y.  Maruyama,  IS  Cal.  App.  S90,  126 
Pao.   924. 

As  to  oharglav  dltferent  offeDBes  la  ■■mc 
■■dletHeat,  see  pars.   S-S,   38,   this  note. 

Aa  to  the  Joinder  of  two  or  ^oro  offeaaca 
In  one  Indletarat  or  laformottoB,  see.  post, 
I  954  and  note;  also  note  S8  Am.  Dec.  238. 

Aa  to  tke  Joinder  of  the  ekarnea  of  rape 
aad  laeeat,  see  note.   41  Am.  Rep.    249. 

90.  NaHes  of  wltaessea  requ  1  re  to  be 
Indorsed  upon  Indictment.  —  People  v. 
Overacker.  IS  Cal.  App.   B2S,  HE  Pac.  TEA. 

A«  to  iBdorscBeat  oI  bbbh  mt  wltHaaea 
oa  ladldmeat  see,  ante,   I  »4S   and  note.  - 

31.  NecatlTlHK  esecvtlona  la  atatnte, — 
When  the  exception  la  so  Incorporated  with 
and  becomea  a  part  of  the  enactment  aa  to 
constitute  a  part  of  the  definition  or 
description  of  the  oftenae  It  is  necessary  to 
negative  the  fact  In  the  Information  that 
the  defendant  la  not  within  the  exception, 
and  not  otherwiae, — Ex  parte  Hornef,  1E4 
Cal.   tlO.   97   Pac   S91. 

Aa  to  ■ecatlTlBE  exception  In  statnte  In 
Indictment  Bled  thereunder,  see.  ante,  t  288 
and  note;  also  Ann.  Caa.  191SB.  p.  ISC. 

21.  In  an  Information  alleging  the  prac- 
ticing of  dentistry  withont  a  license,  It  la 
not  necesaary  to  negative  that  the  defend- 
ant did  not  have  the  right  to  practice  at 
the  time  the  act  under  which  the  prosecu- 
tion was  brought.  If  the  defendant  had 
such    right   he    should    have   proved   It   aa 


matter  of  defense. — "Ex  parte  Hornef,  IGl 
Cal.   IS),  9T  Pac.  (91. 

3S.  Pl«««lii*— DtotUet  oCense*  nUeged 
nnder  different  eoanta  relating  to  anme 
traaaaetioB.  —  Under  aectlon  954  ot  the 
Penal  Code,  aa  amended  In  1905,  it  la  per- 
missible to  charge  different  ofCenaea  In  dif- 
ferent counta  of  the  aame  Indictment  or 
Information,  where  such  different  offenses 
all  relate  to  the  same  act,  transaction  or 
event.  By  following  this  rule  so  prescribed. 
any  excuse  tor  an  appeal  might  bo  avoided 
where  any  doubt  may  exist  aa  to  the  nature 
of  the  offense,  such  as  whether  the  evi- 
dence will  disclose  a  case  of  larceny,  false 
pretenses,  or  embeaalement. — People  v. 
Miles.   19   CaL   App.   228,    125    Fac.    150. 

See  para.  S-S,  19  this  note;  also  post,  I  954 

24.  Saaie— Pleading  pnrtlenlars — Aa  to 
pnrpoae  of. — Primarily  the  purpose  of  pre- 
cision In  pleading  the  particulars  ot  a 
crime  is  to  preclude  the  posalblllty  of  a 
second  proBQCutlon  for  the  aame  act,  and 
at  the  same  time  to  Inform  the  defendant 
with  reasonable  certainty  of  that  which  he 
will  be  called  upon  to  meat  and  defend 
against  upon  the  trial.  —  People  v. 
Quaragna,    IS    Cal.    App.    110,    1S7    Pao.    279. 

-Matten   at 

atatnloFT  eoatrol. — -In  this  state,  properly 
matters  of  statutory  control,  and  their  suf- 
ficiency Is  to  be  tested  by  terms  of  statute 
pertaining  thereto. — People  v.  Mahlman,  82 
Cal.  ESE,  E8T,  11  Fac.  ItE,  citing  People  v. 
Tomlinson,  68  Cal.  344.  5  Pac.  E09:  People  v. 
Qogglns.  SO  Cal.  239.  22  Pac.  106.  See 
People  V.  Rlbolsl,  89  Cal.  492,  410,  16  Fac. 
1081. 

ZS.     Setting    nalde    iBdletBeat  —  Gronnda 

for Under    the    provisions    of    the    Penal 

Code,  section  896.  providing  the  ground 
upon  which  an  Indictment  may  be  set  aside. 
objections  are  not  available  that  no  copy 
of  the  testimony  was  served  on  defendant 
■  within  five  days  after  the  adjournment  of 
the  grand  Jury,  and  that  the  grand  Jury 
never  caused  the  person  appointed  as 
stenographic  reporter  to  transcribe  the  tes- 
timony.— People  V.  Delhantle.  IBS  Cal.  461. 
126  Pac.  1066. 

ar.  SnIBelrncr  of  IndletKent. — Not  to  ka 
tested  ky  roles  at  eoauion  Ian,  but  by  re- 
quirements of  Criminal  Practice  Act. — 
People  v.  Dick,  37  Cal.  177,  ISO;  People  V. 
Murphy,  19  Cal.  E2,  EG;  People  v.  Kelly. 
G9  Cal.  172,  3TT;  People  v.  Davis.  7t  Cal. 
355.  SET,  IG  Pac.  8.  See  People  v.  Roselle. 
78  Cal.  84.  89.  10  Pac.  tS;  People  v.  Ah 
31ng,   96  Cal.   654,   666,  30   Pac.   796. 

3S.  Indictment  charging  offense  with  all 
particularity  required  by  this  section.  Is 
suRlclent.— People  v.  Shaber.  II  Cat.  16,  18. 

a>.  Wken  verifled  eoHplalnt  laaaSelent 
^^■veniu  eonpt  Uw.^ — A  verified  complaint 
flled  In  the  superior  court,  sitting  as  a 
Juvenile  court,  la  inauinclent  to  give  the 
court  Jurisdiction  of  an  itBense  under  sec- 
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complete  mods  of  procedure.  It  eipressly 
proTldeB  ttast  "all  public  oRenBes  triable  In 
the  superior  courts  muat  be  prosecuted   by 

I    accusations    flled    tn     the 

the   removal   of   ofllcers 

h    sections    7S8    and    TE9. 

inal  Code.— Gardner  V.  Superior  Court,  19 

Ll.   App.   S4S,    1£6   Pac.    GOl,    SOS. 


Pac,  GDI, 

SO.  The  proTlaion  In  section  187,  Code  at 
Civil  Procedure,  that  a  court  vested  with 
Jurisdiction  to  try  a  case  may  adopt  any 
suitable  mode  therefor  conformable  to  the 
■plrlt  or  the  code.  Is  limited  to  those  cases 
where   no   course    ol   procedure   is   pointed 

GS8  specincally  points  out  and  deslKnales  a 

§949.  FIKST  PLEADINa  BY  THE  PEOPLE  IS  INDICTMENT  OB 
INFOBHATION.  The  first  pleading  on  the  part  of  the  people  is  the  iniiict- 
ment  or  mformation. 

HUtory:  Enacted  Febntary  14,  1872,  re-enactment  of  i  336  Criminal 
Practice  Act  18B1,  Stata.  1851,  p.  237;  amended  April  9,  1880,  Code 
Amdta.  ISSO  (Pen.  C.  pt.),  p.  12. 


1.  Construed — iDformation  mentioned  in  sec- 

tion  SOI,  ante,   is   information   filed   in 
Huperior  court. 

2.  Same — Makes    code   applicable    equally    to 

proBecutions  by  information  and  indict- 

S.     CoBStraed. — bronuitlaB  HCntloiied  Im 


■ectloB  801,  ante,  is  Information  Sled  tn 
superior  court,  and  not  complaint  tiefore 
commlttlnK  magistrate. — People  ».  Ayhens. 
S5  Cal.  Si.  88.  24  Pac.  836. 

3.  Sane — Make*  eode  ■»»ll«Ue  e^aall^ 
to  prfMeenHoiw  by  iBfamatlBii  nm*  iMdlct- 
aieat^-People   v.    Carlton,    67   Cal.    B69,    661. 


§960.    INDICTMENT  OK  mrOKMATION,  WHAT  MUST  CONTAIN.    The 

indictment  or  information  must  contain : 

1.  The  title  of  the  action,  specifying:  the  name  of  the  court  to  which  the 
same  is  presented,  and  the  names  of  the  parties ; 

2.  A  statement  of  the  acts  constituting  the  offense,  in  ordinary  and  concise 
language,  and  in  such  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended. 

History:  Enacted  February  li,  1872,  re-enactmettt  of  S  237  Criminal 
Practice  Act  1851,  Stata.  1851,  pp.  237,  238;  amended  April  9,  1880, 
Code  Amdta.  1880  (Pen.  C.  pt.),  p.  12. 


INDICTMENT    OB    INFORMATION — 
WHAT  MUST  CONTAIN. 
1,  Ab  to  oonstmction  of  iection— As  not 
applying   to   what. 
2, 7.  Same — Applicable   to   all   indictments. 


5-  7a.  Same — Does  not  change  common-law 
rule  as  to  setting  out  facts  consti- 
tuting  offense. 

8.  Same — Does  not  require  indictment  to 

designate  whether  crime  is  felony  or 
misdemeanoT. 

9,  Same— Enumerates  elements  which  in- 

formation must  contain. 

10.  Same — Object    of    section. 

11.  Aecnntion     of     pnblie     official  — By 

grand  jnry. 

12.  Bribery — Of  member  board   of  super- 

13.  Complaint — Before   board   of   medical 


language    of    statute— 
of. 

I  of  language- 

-  Unlawful 


22.  Construction  of — Strict  c 

23.  Foreign  language— Becital  of  facts  in. 

24.  Juvenile     Court     Act — Section    appli- 

cable to  prosecutions  under. 

25.  Misdemeanor   in   justice's   court — Sec- 

tion not  applicable. 

26.  Murder — Assault   with  intent   to  eom- 

27.  Names  indorsed  on   indictment — Need 

not  be  alleged  to  be  all  of  witneeees. 

28.  Objection  indictment  does  not  conform 

— Waived,  when. 

29.  Particular  facts — False  designation. 

30.  Partly   in   foreign   language — Invalid. 

31.  Periury  —  Charging  —  In     exact    lan- 

guage of  sta^te. 
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fltSO 


32.  Praeticing  medieina  without  a  lieenae 
—Sufficiency  ol  indictment. 
33,34.  Substantial  conformitr  to  section. 
3S,  36.  Sufficiency  of  indictment  ot  InfonnSi- 
tion— SubdiTision  2. 

37.  Same— Test  of  sufficiency. 

38,  Writ  of  prohibition— Will  not  lie  t« 

restiBin  eoart. 

A*     to     allevaMoB     •!     JnriadtetlSB     «■« 

TCBBc,  see.  post,  1  SS9,  note  patf.  14-tt. 

Am  lo  arvcllatlaa  •!  oRcHae.  see,  post. 
t  951.   note   pars.  4-10. 

As  to  aTermcnt  of  ttmc  af  HmHlsalaa 
of  aKnac,  see,   post   1  SEE  and   note. 

Aa  ta  aTrrai«Bt  aa  ta  •rcIlHlaarr  naa- 
laatloB,  sea,  post.   I  959,   note  psr.  4. 

Aa  (a  certatatr  raqnlnd,   see,   post,    }  951 

Aa  t«  ckaivlav  twa  oKcuca,  see,  post, 
{  9G4  and  note. 

Aa  te  maUcal  BTadlcallaai,  See,  post, 
g  9S2   and   Bote  pars.   11-18. 

Aa  to  dealcaatlOB  af  vleadlac,  see,  post, 
i  9E9,  note  par.  4. 

Aa  te  fom  nf  ladletBCat,  see.  post,  t  9S1 
and  note. 

Aa  to  ladtetmeat  aabataatlally  ■■  laa. 
Knase  of  atatnte,  see,  post,  I  9SB,  note  para. 
1-18. 

Aa  te  aane  af  dcreaCaat,  see.  post,   9  953 

Aa  (a  aaaaa  af  ycFaaa  lajared,  see,  post, 
g  9Ge  and  note. 

Aa  to  parte  af  tadtctaient.  see  note.  S  Am. 
St.  Rep.  279. 

Aa  te  ■nMcleacr  of  ladtetaicBt  or  tafar- 
■nallaa.  la  scaeral,  see,  post  i  959,  note  and 

As  to  nriaaec  betwrca  aaae  af  dcfcnd- 
BBt  Id  eoBitlalBt  or  warraat  and  iBdtetaieat 
or  tafarmattoB,  see,  post,  I  >5>,  note  pars, 
t,  10. 

Aa  te  waiver  af  defect*  In  Indictment  or 
Information,    see.    post,     g|  9SG.    1004    and 

1.  Aa  te  eaaatraetlaD  of  acettaa — Aa  aot 
BpplrlBE  to  what. — The  provisions  of  the 
above  do  not  apply  to  a  proceeding  asalnst 
a  physician  beCore  the  board  of  medical 
examiners  ot  the  slate. — LAnterman  v.  An- 
derson,   te   Cal.    App.    4Ti,    172    Pac.    S25. 

X.  Same,— ApvUeakIc  to  all  ladletaieBte 
and  Informations. — Bi  parte  MansHeld.  104 
Cal.   400,    407,   39  Pao.   776. 

3,  Every  offense  consists  ot  certain  faiMs 
and  clrcumstancea.  and  general  rule  Is. 
that  facts  and  circumstances  contained  In 
dednltlon  of  offense,  whether  by  rule  of 
common  law  or  statute,  must  be  stated  In 
Indictment. — People  v.  Wallace.  9  Cal.  tO,  II. 

4.  Same-— DealB  aolcly  irltk  re«alrc- 
Bieata  of  lad  Ictm  eats  t»  pnrely  crlaiteal 
■ctloaa.  In  which  defendant*  may  be  con- 
victed and  made   to  auSer  usual  penalties 


which  are  Imposed  on  convicts,  and  does 
not  therefore  directly  apply  to  proceedlns 
by  accusation,  where  defendant  can,  at 
worst,  only  lose  otnce  and  have  Judgment 
entered  against  him  In  favor  of  his  In- 
former who  makes  accusation. — ^Woods  v. 
Varnum,  85  CaL  845,  848,  >4  Pac.  841. 
See  pars.  11,  It,  this  note. 


S.      Sam 


loea  Bet  chaBce  coaiBioa-law 
eSeBae,   so    that    charge    must    contain    cer- 


t  la  t 


,    and   ■ 


[  fact 


by 


which  It  is  constituted,  so  as  to  Identify 
accusation,  lest  grand  jury  should  llnd  bill 
of  one  offense  and  defendant  be  put  on 
trial  In  chief  for  another. — People  v.  Aro. 
6  Cal.   20B,    t08.   65  Am.   Dec.  503. 

6.  Though  rules  of  common  law  have 
been  changed  by  code,  and  many  formali- 
ties and  particularities  formerly  deemed 
necessary  are  not  now  required,  yet  funda- 
mental rule  that  Indictment  must  state 
with  reasonable  certainty  what  defendant 
fs  charged  with,  has  not  been  abrogated 
by  either  legislature  or  court. — People  v. 
Ward.  110  Cal.  389,  374.  42  Pac.  884.  See 
People  V.  Webber,  138  Cal.  145,  149,  70  Pac. 
1089. 

7.  Substantial  facts  necessary  to  consti- 
tute crime  charged  must  appear  In  indict- - 
ment  with  sutflclent  certainty  to  enable 
court  to  pronounce  Judgment  and  party  to 
defend  against  charge,  but  It  Is  not  neces- 
sary that  they  shall  be  stated  With  the 
particularity  which  was  reqnlred  at  com- 
mon law.— People  v.  Dotan.  9  Cal.  678,  583. 
See  People  v.  Lloyd,  9  Cal.  S4.  6Gi  People 
V.  Nelson,  G8  Cal.  lOG,  lOS:  People  v. 
Boielle.  78  Cal.  84,  87.  20  Pac.  t«:  People 
V.  Ah  Sing.  9G  Cal.   t54,   856,  30  Pac.  790. 

Ta.  No  more  Is  required  than  that  an 
Indictment  or  Information  be  direct  and 
certain,  and  allege  all  the  acts  and  facts 
which  the  legislature  has  said  shall  con- 
stitute the  offense  charged. — People  v. 
Fowler,  88  Cal.  ISO,  138,  25  Pac.  1110;  Peo- 
ple V.  Maliey.  —  Cal.  App.  — .  194  Pac.  48. 
GZ. 

8.  SaBie. — Doea  aot  reqalre  ladletiaeBt 
to  dralBBSte  whelker  crime  la  feloay  or 
mlademeaaor,  and  merely  to  give  Its  legal 
appellation,  such  as  murder,  larceny,  etc. — 
People  V.  War,   20   Cal.  IIT.  119. 

9.  Same — EaBmeratea  elemeata  wMeh 
■afonaalloB  naat  eontala  to  be  good  aa4 
■BBcleat,— People  v.  Kelly,  GS  Cat.  t7t.  376. 

10.  Same. — Ohjeet  ot  sectloB  ia  to  pre- 
sent distinct  Issue  for  trial,  and  clearly 
Inform  defendant  ot  that  with  which  he  Is 
charged,  that  he  may  be  prepared  to  meet 
It. — People  V.  Cunningham,  68  Cat.  868,  673. 
1  Pac.  1144,   8  Id.   700,   846. 

11.  AecBBBtlaB  o(  yablte  aSelaL^-By 
KraB#  Jary  under  provisions  of  section  TG8, 
ante,  need  not  conform  to  the  requirements 
of  the  above  section  and  sections  951  or 
nt,  post,  although  those  aeetlone  undoubt- 
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See  par.  4,  UiIh  nota. 

13.  Brtlwry— Of  Bvaibcr  bsard  mt  mmptr- 
Tlaora.  —  Indictment  for  bribery  charglne' 
that  on  oertHin  day  a  certain  person  wai 
•  member  of  a  board  oC  supervlBon;  that 
there  was  then  pending:  before  that  board 
a  matter  relatlnK  ta  a  certain  franchise 
and  on  said  day  defendant  did  unlawfully, 
etc  rlTe  to  Bald  aupervlBor  a  lum  of  money 
with  the  corrupt  Intent  to  Influence  hia 
TOt«  as  Buch  supervisor,  la  aumdent. — 
People  V,   Glass,   IGS  Cal.    GSO,   IIS   Fac.    tSl. 

IS,  ConplalBt. — Before  board  at  sedlcal 
esaalurB  la  not  goTerned  by  the  provisions 
of  the  aboTe  aectlon,  and  a  cbarge  In  a 
proceeding  agalnat  a  physician  atleKlng- 
that  he  attempted  an  tlleKal  abortion  need 
not  set  out  the  acts  conatltutlng  the  offense 
charged. — I^nterman  v.  Anderson,  It  Cal. 
App.  ^^^,  172  pbc.  sis. 

See  par.  t,  this  note. 

14.  ChaniHC  I*  laMcaase  of  irtBtate — 
SnmeleBCT  •L — It  Is  aufflclent  to  charge  the 
offense  of  murder  In  the  language  ol  the 
statute  deflnlng  It.  whatever  the  circum- 
stances ot  the  particular  ease. — People  v. 
Witt,    170   Cal.    104,    148    Fac    SIB. 

Aa  to  Its  Blwaya  bclav  gftod  rlea«t»g,  !■ 
eharglag  perjarr,  to  follow  the  eiact  laa- 
gange  of  the  atatnte,  aee  par.  31.  this  note. 

Aa  ta  deaeiiptliia  ot  oBenae  In  langnage 
•f  Btatate,  aee.  post,   I  »G2  and  note. 

15.  An  information  charging  homicide  In 
the  commission  of  larceny  Is  suRlclent  If  It 
alleges  the  offenae  in  the  language  ot  the 
a  latuts.— People  y.  Witt,  170  Cal,  101,  149 
Fac.   S2S. 

16.  The  general  rule  la  that  an  Indict- 
ment is  auffldent  which  charges  the  oirenae 
tn  the  language  ot  the  atatute,  when  the 
atatute  deBnea  or  preacrlbes  the  acts  which 
atiall   conatltute   a   particular   offense,   It 


forth  all  the  elementa  necessary  to  con- 
atltute the  offense  Intended  to  be  punished- 
— United   States    v.    Bopp,    2S0    Fed.    7IS. 

19.  Where  the  deflnlllon  of  an  offenae. 
whether  It  be  at  common  law  or  by  statute. 
includes  generic  terms.  It  is  not  sufflcleni 
thai  the  Indictment  shall  charge  the  offense 


.ufflclei 


In  a 


Indlc 


B  thoB 


lanf 


mplo> 


ell 


atatute,  applying  thi 
cretely  to  the  person  charged,  and  thli 
particularly  true  where  the  words  uset 
the  statute  deflnlng  an  offense  have  a  1 
recognized  or  technical  meaning, — People  v 
Ward,  110  Cal.  369,  173,  42  Pac.  894;  Peopli 
V.  Sllva,  8  Cal,  App.  149,  SGI.  >T  Fac  202 
People  T.  Halley,  —  Cal.  App.  — .  194  Pac 
119. 


11-lS. 

IT,  In  a  prosecution  for  attempt  to  com- 
mit grand  larceny  by  trick  and  device  the 
Information  Is  auffldent  where  11  followa 
the  language  of  the  statute,  —  People  T, 
Vaughn,  IS  Cal.  App.  736,  147  Pac.  116. 

IB.  In  an  Indictment  upon  a  atatute.  It 
ts  not  Bufflclent  to  aet  forth  the  offense  in 
the  word*  of  the  statute,  unless  these  words 
of  themaelvea  tully.  directly  and  expressly, 
without  any  uncertainty  or  ambiguity,   set 


ao.  SaiB«  —  Saaie  ^  Bxeeplloa  to  laa- 
gnage-ot-Btatnte  rale. — The  exception  to 
the  rule  as  to  stating  the  offense  in  the 
language  of  the  atatute  1b  when  the  words 
or  terms  used  In  the  statute  have  no  tech- 
nical or  precise  meaning  which  of  them- 
selves Imply  the  offense,  or  where  the 
particular  facta  or  acta  which  shall  consti- 
tute It  are  not  specifled.  but  from  the 
general  language  used  many  things  may  be 
done  which  may  constitute  the  offense,  and 
It  Is  then  necessary  In  charging  an  offenae 
claimed  to  be  embraced  within  the  general 
language  of  the  statute  to  aet  forth  the 
particular  thlnga  or  acta  charged  to  have 
been  done  with  reasonable  certainty  and 
dlstlnctnesB,  so  that  the  court  may  deter- 
mine whether  an  offenae  wllhln  the  statute 
is  charged  or  one  over  which  it  has  Juris- 
diction, and  so  that  the  defendant  may  be 
advised  of  the  particular  thing  charged  in 
order  to  defend  against  It  and  to  plead  in 
bar  a  Judgment  ot  conviction  or  acquittal 
thereof  It  subsequently  proaeeuted. — 
People  V.  Sllva,  8  Cal.  App,  349,  SEl,  97  Pac. 
202, 

Aa  te  pleadlag  exeeptloa,  see,  ante.  (  288 
and  note. 

31.  Saaie—SaHe— Extortiaa.— .Ualafital 
aeana  to  be  aaed  In  a  charge  of  extortion 

injury  to  business,  must  be  set  out,  the 
language  of  the  statute  not  being  suf- 
ficient, according  to  the  decision  of  the 
California  supreme  court  In  the  case  of 
People  V.  Schmitz.  T  Cal.  App.  130.  369.  IS 
L.  R.  A,  (N,  S.)  717,  94  Pac.  407,  419,  but 
this  decision  can  not  be  safely  relied  upon 
as  a  precedent,  being  violative  of  funda- 
mental principles,  and  based  upon  an  over- 
ruled New  York  case. 

XX  ConatraetlOB  of— Strict  eaaatraetleii. 
— Every  tact  necessary  to  allege  tn  the  In- 
dictment should  be  stated  positively  and 
where  a  direct  allegation  ot  a  material  fact 
la  necessary.  It  can  not  be  supplied  by 
Intendment  or  Implication.  Pleadings  must 
be  strictly  construed  against  the  party 
making  them:  material  allegations  muat  be 
dlBtlncIly  atated  and  not  Inferred  from 
doubtful  or  obscure  language. — People  v. 
I.anterman,  t  Cal.  App,  674,  681,  100  Pac. 
720. 

ax.  Forelga  Ungaage — Recital  •(  (aeta 
U.  without  accompanying  Bngllah  Iranala- 
tion — e.  g„  setting  out  In  the  Chinese 
language  lottery  ticket,  regarding  which 
defendant  la  charged  with  having  teatlHed 
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I  Ml 


falselr,  In  m)  Indictment  tn  a  proncutlon 
alleglnK  perjnry,  without  an  Kccompanylns' 
BnKllali  translation — 1b  vloIktlTe  of  the  pro- 
vidona  of  the  abovs  Becllon  and  also  of 
section  t*  of  artlcis  IV  of  ths  state  con- 
stitution.—People  T.  Ah  Bum,  sa  Cal.  64S, 
28  Fac.  680. 

24.  JavcBlle  Conrt  Act— SvetloB  ■»- 
pllcBble  to  proaceatlans  ander.  —  Thla 
section  appllea  to  prosecutions  for  misde- 
meanor under  the  Juvenile  Court  Act  ot 
909.— In    re    Hills    Sing,    IS    Cal.    App.    13«, 

Pac.    «9I, 

3B.     MledeBenBOF  Ib  jHBtlce'a  csort— Src- 
DB     Bot     applliiBble     to     proceedings     and 
■OBccutlon. — In   re   Winston,    KO    Cal.    19. 
6    Pac.    390. 
20.      Harder  —  ABiiasIt      wtl 


740, 


Indict 


lUlt      ' 


malice 


In- 


tent   to    commit    murder 

torethouKht  Is  not  fatally  detecCIv 

Ins  to  allege  that  the  victim  was  a  human 

being,— People  v.  Vaughn,  H  Cal.  App.  201, 

111  Pac.  «20. 

3T.  Nanea  tadorBed  oa  iaatctaicBt — 
Need  aot  be  alleEed  ta  be  all  of  •rltBeBura 
eiamlned  by  grand  Jury.  —  People  V. 
Weaver,   47   Cal,   108,   107. 

38.  ObjeetlOB  ladletaieHt  doea  cat  can- 
forai — 'Waived,  whea. — An  objection  to  an 
Information  that  It  does  not  substantially 
conform  to  the  requirements  of  section  950 
and  952  of  the  Penal  Code  will  be  regarded 
as  waived  In  the  absence  of  a  demurrer. — 
People  V,  Horvath,  13  Cal.  App.  300,  137 
Pac,   1069. 

29.  Partlealar  faeta— False  deafffaallon, 
— When  the  apeclflo  acts  cons-tUutlnB  the 
ofTense  with  which  the  defendants  are 
churged    are    set    forth    In    the    Information 


tlon  by  Its  name  and  not  by  direct  refer- 
ence to  any  particular  otHcer  of  It. — People 
V.  Bradbury,  liB  Cal.  808,  811,  lOt  Pac.  216. 

Aa  to  falloHlBg  laagaase  at  Btatate 
hclac  saHcleBt,  see  pars.  14-21,  this  note. 

S3.  Praetlelav  uedlelac  witkoat  ■ 
llcease^Sanelcaer  af  ladlctmeat. — Charg- 
ing that  an  accused  "person  practiced,  or 
attempted  to  practice,  and  held  himself  out 
as  practicing  a  mode  or  system  of  heating 
the  sick,"  charges  with  sufficient  and  tho 
requisite  clearness  and  certainty  "the 
oHense  with  which  the  accused  Is  charged 
without  giving  the  name  of  any  patient. 
disease  treated,  or  the  mode  or  system  of 
treatment  practiced. — People  v.  Raltedge, 
172  Cal.  401.  166  Pac.  4G5;  People  v.  T. 
Wah  Hlng,  —  Cal.  App,  — ,  180  Pac.  (62; 
People  v.  Poo  On,  —  Cal.  App.  — ,  192  Pac. 
10»0. 

33.  SnfcatBBttal  eaafanalty  to  sectloa 
sufficient. — People  v.  Uarseller,  TO  Cal.  98, 
99,  11  Pac.  503. 

34.  Where  defendant  could  not  have 
been  misled  by  information.  It  [s  sufficient. 
—People  V.  Seeley,  1*9  Cal.  118,  120,  72  Pac 

8S.  SatBclVBer  af  ladletaicBt  ar  lafor- 
matloB— Sabdlvlaloa  Z. — A  defendant  is 
entitled,  under  any  statute,  to  a  clear 
statement  of  the  offense  with  which  he  Is 
charged.— People  v.  BergolinI,   172  Cal.  717, 


IBS  I 


.  198 


36.  An  Indictment  < 
■et  forth  all  the  facta  and  circumstances 
necessary  to  constitute  the  crime  sought 
to  be  charged.  In  the  absence  of  such  alle- 
gations, or  statpments  from  which  such 
tacts   may  be  fairly  d 


idulge 


ipllor 


Information  of  the  offense  by  t 
name  is  Immaterial.- People  v. 
,    374,    97    Pac.    84. 


e    olher 
irley,    ( 


Cal.    App. 

20.      Partly      la      farelga      laagaage      and 

partly  In  English,  without  translating  for- 
eign words.  Is  not  In  "ordinary"  language, 
within  meaning  of  above  section. — People 
V.  Ah   Sum.   92  Cal.   648,   6S1,   28  Pac.   S80. 

81.  Pprjarj — Ckarglag — Bsact  lanvnaae 
•f  statate.  —  In  pleading  perjury.  It  Is 
always  good  to  allege  It  In  the  exact  lan- 
guage or  the  substance  of  the  language 
employed,  and  In  pleading  perjury  in  that 
the  defendant  falsely  swore  he  had  not  told 
a  certain  bank  a  certain  thing,  the  objec- 
tion of  uncertainty  In  that  It  was  not 
alleged  to  wbnt  officer  of  the  bank  the 
thing  was  told  Is  not  good  since  the 
response  of  the  pleader  Is  that  such  was 
the  language  actually  used.  Moreover,  It 
la  a  common  practice  to  address 


§961,    FORM  or  INDICTMENT. 

ing  form :    The  People  of  the  State  of 


SI.     Saaie — Test  of  BaOleleaer. — The   only 

correct  way  to  determine  the  sufficiency  of 
an   indictment   Is   to   take   Its   language   in 

ments  as  to  the  matters  and  things  that 
defendant  did  and  then  compare  them  with 
the  statute  which  it  is  claimed  has  been 
violated,  for  the  purpose  of  determining 
the  question  as  to  whether  or  not  the  de- 
fendant is  charged  In  plain  language  wllh 
having  done  a  particular  act  or  thing  which 
IS  made  a  crime  by  the  statute. — People  v. 
Emmons.  13  Cal.  App.  487,  481,  110  Pac.  451. 
98.  Writ  »f  aFahlbllloa.— Will  aot  lie  ta 
rcatralK  eoart  from  proceeding  upon  Indict- 
ment, where  such  Indictment  purports  or 
attempts  to  state  an  offense  of  a  kind  of 
which  court  has  Jurisdiction,  whether  It 
would  be  Bufflclent  as  against  special  or 
general  demurrer  or  not. — Kltts  v.  Superior 
Court,  E  Cal.  App.   462,  90  Pac.   )T7.   980. 

It  may  be  BubEtantialty  id  the  follow- 
California  against  A  B,  in  the  superior 
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court  of  the  county  of ,  the day  of ,  A.  D.  eighteen  [nineteen) 

■ .  A  B  ifi  accnsed  by  the  grand  jury  of  the  county  of ,  by  this  indict- 
ment (or  by  the  district  attorney  by  this  information),  of  the  crime  of  (giving 
its  legal  appellation,  such  as  murder,  arson,  or  the  like,  or  designating  it  as 

felony  or  misdemeanor),  committed  as  follows:  The  said  A  B,  on  the day 

of ,  A.  D.  eighteen  [nineteen]  ,  at  the  county  of (here  set  forth 

the  act  or  omission  charged  as  an  offense),  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California. 

Hlitory;  Enacted  Februarr  14,  1873,  substantial  re-enactment  ol 
S  23S  Criminal  Practice  Act  1S51,  Stata.  1861,  p.  238;  amended  April  », 
ISSO,  Code  Amdts.  IS80  (Pea.  C.  pt.),  p.  12. 

S.     SaHc — ^AppUMble    t*    all    lB«ctH*Bta 

■Bd  iBfonDBtloBB. — Bx  parts  Mansfield,  lOG 
Cal.   400,   lOT,    t»   Pan.  TTG. 

S.  Same — Da«j>  sot  apDlr  to  aeenwitlsM 
for  reaioval  mt  oOecVB, — Sen  Woods  v.  Var- 
uum,  se  Cal.  GtS,   tit.  040.  14  Fac.  843. 


FORM  OF  INDICTMENT. 
1.  Construct  ion  of  section — Aa  t 

ally. 
S.  Same — Applicable    to   all    inilictmenta 

and  infannations. 
S.  Same — Doea  not  appl7  to  accusation 
for  removal  of  officers. 
4, 5,  Designation   of  offense^In  general. 
0.  Same— Indictment    charging    "Tiolat- 
ing  sepoltnre. " 
7, 8.  Failure  to  give  appellation  of  ofTense 
— Or  giving  erroneous  one. 
9.  Sams — Charging  murder,  supports 
assatilt  with  a  deadly  weapon. 

10.  Same — Forgery  —  Additional    designa- 

tion, immaterial,  when. 

11.  Failure  to  eonclude  "contrary  to  force 

and  effect  of  statute." 

12.  Mispleicing   concluding   words. 

13-  IS.  Pleader— Not  limited  to  form  pre- 
scribed. 

16.  Bubstantial  conformity  with  form — 
Sufficient. 

IT.  Venue—Pleading  in  blank,  sufficient, 

Aa    t*    eapllon   at   tadlctniCBt,    see    notes, 
E4  Am.  Dec.  161:  93  Am.  Dec.  G&9. 

Ab  ta  dratBBatlaB  •(  pleaMnK.  see,  post, 
I  S69,  note  par.  fi. 

letnu  HBttcn,  sea,  ante,  I  619 


Aa  t*  muttel*acT  ot  lalletBieBt  or  iBtoi 

■latloB.  see,  ante.  |  9E0  and  note;  post.  (  9E 
and  note. 

Ab    Id    jtaBcteBcr    at    ttttt   at   eosrl^    set 

post,   I  9S9.   note   pari.   13,  II. 

Ab  to  walTer  of  dcfecta  In   Indictment  o 
Information,    Bee,    post,    tl  995,     1004    an 


aUr. — The  conclusion  "contrary  to  the  torm, 
force,  and  elfect,"  etc.,  alt  ho  ugh  required 
by  statute.  Involves  a  conclusion  of  law  and 
la  a  mere  matter  of  form  and  not  of  sub- 
stance. However,  the  form  as  prescribed 
herein  must  or  should  be  observed. — People 
V.   Howard,   31   Cal.   App.    3BS,   100   Pac   OOT. 


4.  DealKBKtlOB   of  otTcaa 

Construed  proper  to  precei 
acts  constitutioK  olTense  t. 
crime  of  which  party  Is  Indicted,  Ktvlng  Its 
legal  appellstlon,  such  as  murder,  arson, 
etc,  as  deslgnatlns  it  felony  or  misde- 
meanor, but  does  not  require  that  It  shall 
be  called  felony  or  mlsdameanor. — People  v. 
War,  to  Cal.  IIT,  IIB. 

5,  The  same  is  also  true  In  an  Indictment 
or  an  Information  lor  breahlns  and  enter- 
ing a  Jail. — People  v.  Boren,  1)9  CaL  110, 
213,  72  Pac.  899. 

«.  SSBie.— Ab  tBdletmcnt  chardac  "Tto- 
iBtlas  aepBltare"  Is  BuRlclent.  such  appella- 
tion being  given  to  offense  by  code, 
especially  as  defendant  was  distinctly 
accused  of  having  disinterred  dead  body  of 
human  being  without  authority  of  law,  this 
being  In  substance  and  almost  exact  worda 
the  felony  deHned  by  statute. — Feopls  T. 
Dalton,   58  Cal.  22S.  238. 

T,     Fatlare    to    gtve    aay    appclIatlaB    (• 

docs  not  render  indictment  fatally  defec- 
tive. If  acta  constituting  offense  are 
Buraclently  stated. — People  v.  Phlpps,  89  Cal. 
320,  331.  See  People  v.  Cuddlhl,  E4  Cal. 
53,  54:  People  v.  Fine,  77  Cat.  14T,  119,  19 
Pac.  2G9:  People  v.  Epplnger,  105  Cal.  30. 
18.  38  Pac.  638. 

S.  It  being  mere  Irregularity  In  matter 
of  form.— People  v.  Cuddlhl,  54  Cal.  58.  64. 
See  State  v.  Crook,  10  Utah  312,  318,  51  Pac 
1001. 

9.  Saaac  —  ChavglBv  BarJer.  anpporM 
BBdaalt  with  deadlr  weapoa. — Information 
charging  assault  with  deadly  weapon  with 
Intent  to  commit  murder  was  suRlclent 
though  It  designated  ofTense  as  murder. — 
People  V.  Fine,  7T  Cal.  147.  140,  19  Pac.  169. 

It.  Sane— F^rsePr — Addltloaal  deslitBB- 
tloa  of,  ImaiBterlBl.  whea. — Where  speciHc 
acts  constituting  offense  are  set  forth  with 
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■ufflclent  clearn 


cbeck  In  nam*  of  tlctltLouB  peraon,  addi- 
tional aeBlgnatlon  of  olTonBa  bb  fornery  la 
Immaterial.— People  v.  Epplnxer,  lOG  CaL  IB, 
18,  38  Pac  Est. 

11.  Failure  to  eoBelade  "eontiarr  t* 
ferce  an*  eVeet  al  alBtnt*  In  such  case 
made  and  provided"  la  waived  if  not  taken 
by  demurrer,  defect  belner  In  no  sense  juris- 
dictional, nor  dlaclOBlnK  a  failure  to  state 
public  olIenBe. — People  t.  Taylor,  111  Cal. 
lis,  ei  Pac.  ST. 

Ab  t*  caaehiBloa  "asatut  tmrwt,  farce. 
mmA  eVeet  of  ■tatate,»  aee  notea  6  Am.  Dec 
Hi;  94  Am.  Dec.  IGS. 

U.  Mtapteetos  eeaela^lDc  norda,  "con- 
trary to  form,  force,  and  effect  of  the 
statute,"  etc.,  after  charge  of  prior  convic- 
tion, la  immaterial. — People  v.  O'Brien,  S4 
Cal.  G3,  18  Pac.  G>;  People  v.  Fowler,  SB 
Cal.  136.  113,  IG  Pac.  1110. 

13.  Pleader — tlot  limited  1*  fana  m- 
acrlbed.  but  strict  compliance  with  It  in 
matter  of  form,  sucb  as  concludtng-  phrase, 
"contrary   to   force   and    form   o(   statute," 


should  be  advisable. — People  v.  O'Brien.  t4 
Cal.  St.  54,  IS  Pac.  G9. 

14.  Indictment  for  murder  Is  not  defec- 
tive In  falling  to  charge  that  homicide  was 
committed  contrary  to  provisions  of  code. 
— People  V.  Weaver,   (7  Cal.  108,  107. 

IE.  Information  held  to  sufficiently 
charge  that  acts  of  defendant  were  con- 
trary to  force  and  oftecl  of  statute,  and 
not  merely  that  deceased  died,  contrary  to 
form,  force,  etc. — People  v.  Biggins,  SG  Cat. 
G64.  G<$,  4  Pac.  ETC. 

Id.  Sabstaatlal  coaforKltr  vrltk  fam — 
SoaeleBl. — People  v.  Marseller,  70  Cal.  OS, 
R9.  II  Pac.  601.  Sea  People  v.  Rodriguez,  10 
Cal.  Gl,  G». 

17.  Vease — Pleading  In  klaak,  aaneleat. 
whea. — Indictment  charging  the  ulTense  to 
have   been    committed   "at   said   county    of 

"    iB    Bumclent    by   reference    to    the 

name  of  the  county  En  the  title  of  the  in- 
Btrument.  The  failure  to  till  In  the  name 
of  the  county  ahows  an  evident  clerical  mis- 
prision (or  which  a  Judgment  will  not  be 
reversed. — People  t,  Thompson,  T  Cal.  App. 
Sie,   61T.   SG   Pac.   tiC. 


§dB2.    INDICTMENT  MUST  BE  DIBECT  AND  CERTAIN.    It  must  be 
direct  and  certain,  as  it  regards : 

1.  The  party  charged ; 

2.  The  offense  charged; 

3.  The  particular  circumstances  ot  the  offense  charged,  when  the;  are  neces- 
sary to  constitute  a  complete  offense. 


INDICTMENT— TO  BE  DIBECT  AND 
CERTAIN. 

1.  Al    to    construction    of    section — Ap- 

plicable to  all  indictments,  etc, 

2.  Same — Does  not  apply  to  accusation 

for  removal  of  officers. 
3, 4.  Same — Fundaments!  teat. 
5'  7.  Same — Has  not  changed  rules  of  plead- 

S.  Certainty — As  to  crime  ebarged. 
9.  Same — As  to  statute  proceeded  under. 
10.  Contributing     to     dependency  —  Suf- 
Bcienoy   of   information. 
11, 12.  Criminal    syndiealiBin — Indictment    in 

language  of  statute  sufficient. 
13, 14.  Same — Same— Apprisins  defendant  of 

ofFense  with  whicb  cnarged. 
15-  18.  Same— Same— Ciraulating  and  display- 
ing for  sale  books  and  printed  ntat- 
ter— Exhibits. 
19.  Disjunctive  allegations. 
20,  21.  Sumf—Whcre  different  means  of  per- 
petrating ofFense  are  enumerated. 
22-  24.  Facts  must  be  set  out — aubdiviaion  3. 
25.  Qnilt  must  be  shown. 


26'  26.  Inferences — Can  not  be  invoked  to  aid 
snffleieney. 

29.  Perjury  charged— Snfflelenej  of  indict- 

ment— Pleading    particular    eircnm- 

30.  Becital    or   direct   allegation  —  Parti- 

cipial form  of  averment 

31.  Same — Indictment  charging  grand  lar* 

32.  Same — Indictment  for  perjniy. 

33.  Same — Information   against  coanty 

clerk  for  failure  to  pay  over  money. 
34,35.  Same— " WhefBM. " 
36-  38.  Statutory  description  of  orime — Is  suf- 

39.  Same  —  Illustrations — Indictment     for 

assault  with  deadly  weapon. 

40.  Same — Same — Indictment    for    asmult 

with  intent  to  commit  murder. 
41,42,  Same — Same — Information  for  bribery. 

43.  Same  —  Same  —  Information   for  bnr~ 

glary. 

44.  Same — Same — Indictment  for  violation 

of  election  laws. 

45.  Sam« — Same — Indictment    for    embes- 

zlement. 
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*8.  ^me — Same — Indictment  for  forgery. 

47.  Same — Same — Indictment  for  gaming. 

48.  Same — Same — Indictment   for   making 

false  entries  in  corporate  bookt. 

49.  Same — Same — Indictment  for  murder. 

50.  Same — Same — Indictment   for    obtain- 

ing money  by  triek  or  device. 

51.  Same — Same — Indictment  for  perjnry. 

52.  Same — Same — Indictment   for  putting 

wife  in  bouae  of  prostitution. 

53.  Same — Seme — Indictment    for    receiv- 

ing stolen  property. 

54.  Same— Same— Information   for   resist- 

ing and  obstructing  an  officer. 
■>5,  Same — Negative  qualification  need  not 

be  averred. 
G6-  56.  Same — Where  particular  cireumstanoes 

are  necessary  to  constitute  crune. 
59-  62.  Same — Where    fraud    is    element    of 

03.  Same — Where  several  separate,  difFer- 
ent,  and  distinct  acts 


Ab  to  iillesatl«H  ot  erInlBBi  kaawledvep 
sea  note  11  L..  R.  A.  1S1;  brief  14  U  R.  A. 
1TB,  179. 

Am  tm  dlcKattm  ot  JdFladlctton  aad 
v*BBC,  see,  post   I  >6».  note  pars.   14-Zl. 

A*  to  ■UesBtloB  of  plmtr,  see  notes  6S 
Am.  Dec.  E9«;  SS  Am.  Dec.  354. 

Ab  t*  ckurclBB  BevrrBl  seta  !■  one  *r 
m»f  ooBBta,  see.   post,   1  9G4   and   note. 

A*  t*  iBdtetnwBt  aalutaBtlBtlr  Ib  Ibb. 
SBase  •(  slatBte,  see,  ante,  t  GIB  and  not 
post.  I  958,  note  pars.  1-18. 

Aa  to  UBltatinB  •!  ccBrral  allrBBtlai 
by  apeelSe  BlleKBllaBa,  see  note  £8  L.  R.  . 
39S. 

Aa  to  Baaae  of  deteadBBt.  see.  post,  }  95! 

to   be   injured,   see,   post.    ]  958   and   no: 
Aa  to  waiver  ■(  defeeta  In  Indlctme 

InlormatloD,    see,     post,     ]f  995,     1D04    and 

1.  Aa  ta  coBBtTBetloB  Bf  aectloB, — 
Applfeable  M  all  iBdletmeBn 'and  Informa- 
tions.— Ex  parte  Mansfield.  loG  Cal.  400, 
407,  10  Pac.  TT6. 

3*  SaMe— Oata  BOt  apply  to  BccBaalloB 
far  rcKOTBl  of  oBe«a.— See  Woods  v.  Var- 
num,  S5  Cal.  6S9,  645,  648,  24  Pac.  843. 

a.  Sane — FBBdaaMBtal  feat.— Is  act  or 
omission  charged  as  orTense  stated  with 
such  degree  of  certainty  as  to  enable  court 
to  pronounce  Judgment  upon  conviction 
according-  to  rlgbt  of  case? — People  v. 
O'Brien,    S«   Cat.    171,    175.    31    Pac,    4G. 

4.  "The  clearness.  diBtlnctness,  and  cer- 
tainly aa  to  act,  actors,  and  circumalances 
contemplated  by  code  are  only  such  as  will 
satisfy  common  understanding,  and  not 
such  aa  will  exclude  possible  conclusions 
ot  artistic  Intellect." — People  v.  Kelly,  59 
Cal.  172,  376. 


S.     Sane — Raa      Bat      ehaacad      ralea      ot 

pleadlBv  so  as  to  require  more  specific  Bile- 
Kallon  of  means  employed  In  commission 
of  ofTense  than  was  necessary  undor  Crlm- 
Act, — People    r.    Weaver,    47 


Cal.  ; 


I,  107. 


6.  Penal  Code  does  not  relieve  prosecut- 
ing attorney  from  necessity  ot  In  form  I  ng- 
defendant  with  reasonable  certainty  of 
nature  and  particulars  of  crime  charged 
against  talm,  that  he  may  prepare  bis  de- 
fense, and  upon  acquittal  or  conviction 
plead  hia  Jeopardy  against  further  prose- 
cution.— People  V.  Webber,  118  Cal.  146, 
149,  70  Pac.  108B;  People  V.  Lee,  107  Cal. 
4TT.  40  Pac.  T64;  People  v.  Ward,  110  CaJ. 
361.  42  Pac.  894.  See  People  v.  Iiloyd.  9 
Cal.  54.  55. 

T.  Under  liberal  provisions  ot  Penal 
Code,  particularly  o(  averment  necessary 
at  common  law  la  no  longer  required. — 
People  V.  Roislle,  11  Cal.  84.  89,  30  Pac. 
36;  People  v.  Ah  Sing.  9S  Cal.  654.  666.  11 
Pac.   798. 

S.  CcrtBlBtyi — Aa  to  tk«  alnie  ekarged. — 
Indictment  from  which  It  Is  dimcult  to 
determine  whether  it  was  Intended  as  In- 
dictment for  assault  with  Intent  to  commit 
murder  or  assault  with  deadly  weapon 
with  Intent  to  Inflict  bodily  Injury  Is  too 
i  nded  nl  te.— People  V.  Urlas,  12  Cal.  326,  327. 

S.  Saaic — Aa  t*  atatate  proceeded  aadrr. 
— Indictment  In  prosecution  for  taking  up 
cattle  not  their  own,  for  purpose  of  taking 
advantage  of  statute  of  which  there  wer« 
many  provisions.  Is  insultlclent  If  it  tall  to 
specify  which  ot  provisions  defendants  In- 
tended to  take  advantage  of. — People  v. 
Martin,  E2  Cal.  101.  lot. 

10.  CeatrlbBtlBg  to  depeadFaey — SaS- 
cieaey  ot  laforMBtloa.— Under  the  terms  ot 
the  act  declaring  this  offense,  before  there 
can  be  a  conviction  thereunder,  the  fact 
that  the  minor  In  question  Is  dependent,  or 
that  there  has  been  an  adjudication  of  such 
dependency,  must  be  distinctly  alleged  and 
proved,  and  an  Information  charging 
merely  that  the  minor  "was  then  and  there 
a  dependent  child,"  etc.  without  alleging 
wherein  the  dependency  consisted,  or  that 
Ihere  had  been  adjudication  thereof.  Is  In- 
BU  mci  en  t.— People  v.  Plerro,  17  CaL  App. 
741,    121    Pac.    689. 

11.  CrlaUaal  ayadieallam  —  IndtetaieBt 
Ib  laagaage  of  atatate  aalleleBt,  and  the 
Indictment  must  be  understood  the  same  as 
the  statute. — People  v.  Malley.  —  Cal.  App. 
— ,  194  Pac.  48,  following  People  v.  White, 
14  Cal.  111.  186. 

IS.  An  Indictment  so  drawn  la  not  open 
to  Che  objection  that  It  does  not  state  a 
public  offense:  the  legislature  having  Ot- 
nounced.  prevented  and  penalised  the 
olTense  charge,  In  the  general  public  wel- 
fare, was  acting  well  within  Its  power  to 
repress  whatever  It  deems  harmful  to  the 
general  good,  the  only  limitations  being 
Chose  prescribed  by  the  constitution. — 
People  V.  Malley,  —  Cal.  App.  — ,  194  Pac. 
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4S,  (ollowliiK  In  re  Andrews,  IB  CaL  (Tt. 
GS2,  and  appro V Ins  Stat*  t.  Mollen,  140 
Minn.  lit.  16T  N.  W.  145.  See  In  re  HcDer- 
roott,   180  Cal.  TSg,  lil  Pac.  4ST. 

IS,  Save  — •  SaiBc  —  ApyrlaluB  drtemtmml 
or  offcmnc  Kith  wklck  charvpd. — The  de- 
tendanC  Is  entitled  to  be  apprised  with 
reasonable  certainty  of  the  nature  and  par- 
ticulars of  the  crime  charged  againat  him, 
that  he  may  prepare  hla  defenBe,  and,  upon 
acquittal  or  conviction,  plead  his  Jeopardjr 
againat  further  proaecutlon.  A  defendant 
1b  entitled,  under  any  atatute,  to  a  clear 
■talement  of  the  oSenae  with  which  he  IB 
charged.  An  Indictment  which  doea  thia 
under  the  Criminal  SyndlcallBRi  Act  ta  BUf- 
nclent,— People  v.  Mallery.  —  Cal.  App.  — . 
134  Pbc.  48.  See  People  v.  Lee.  IDT  Cal. 
477.  480,  40  Pac,  TB4;  People  v.  Webber, 
138  Cal.  14S,  14»,  70  Pac.  108»:  People  v, 
Bergotlnl.   178  Cal.  TIT,  720,   lES  Pac.  198. 

14.  An  Indictment  direct  and  certain, 
allcKlns  &I1  the  acta  and  facta  which  the 
Criminal  Byndlcallem  Act  declarea  ahall 
conatltute  the  oITenie,  1b  aufflclent — People 
y.  Malley,  —  Cal.  App.  — ,  1»4  Pac.  48.  fol- 
lowing People  T.  Fowler,  88  CaL  Ite.  ISS. 
iS  Pac.   HID. 

IB.  Sane  —  Suie. ,»  Clnnlatlas  avJ  <!■- 
pUylBK  («r  ■■<*  books  aad  prlale*  aaatter 
prohibited  by  the  Criminal  Byndlcallam  Act. 
la  flufflclent  without  attaching-  thereto 
cop  lea  or  otherwise  Identifying  the  books 
and  printed  matter.— People  v.  Malley.  — 
Cal,  App,  — .  1>4  Pac.  48. 

15.  ThIa  method  of  pleadlnK  la  thought 
to  be  not  good  pleading,  and  the  negli- 
gence to  attach  or  otherwise  Identify  the 
books  and  printed  matter  la  Inezcuaable, 
The  court  aay:  "We  are  not  wholly  sat- 
iBfled  with  the  Indictment  In  this  reapect. 
We  have  examined  a  number  of  the  decl- 
Bions  dealing  with  proaecutlona  similar  to 
the  one  at  bar.  In  neariy  every  instance, 
so  far  aa  we  have  gone,  some  means  of 
Identlflcatlon  of  the  documenta  In  queetlon 
was  adopted.  In  some  caaea  copies  of  pub- 
lications, circulara,  and  pamphleta  were 
attached  to  the  indictment.— Abrams  T. 
United  States,  250  U.  8.  SIS,  40  Sup.  Ct.  IT, 
63  L.  «d,  1178.  In  another  photographic 
coplea  of  poaters  were  attached. — State  v. 
Mollen,  140  Minn.  Ill,  187  N.  W,  S4G,  In 
othera  the  book,  or  publication,  Ib  described 
by  name  or  other  designation  .^Pierce  v. 
United  Statea,  MI  U.  8.  ISO.  40  Bup,  Ct. 
205.  «G  I*  ed.  642.  While  this  procedure 
was  followed  In  the  other  Jurladlcllone,  and 
we  highly  commend  its  adoption  In  a  spirit 
of  falrneaa  towards  defendants  charged 
with  the  particular  offenses  described  by 
the  criminal  syndicalism  atatute,  we  are 
not  prepared  to  hold  that  the  omission  to 
do  BO  will  prove  fatal  to  a  conviction  under 
the  clrcumBtancea  of  Ihla  and  similar  cases. 
We  have  already  announced  our  conclusion 
that  the  defendant  was  apprised  of  the 
nature  of  the  offense,  with  which  he  was 
charged,  with  that  reasonable  certainty  to 
which  he  waa  entitled.     ThIa  is  not  one  of 


those  cases  In  which  any  furt 
of  acta,  or  facta,  la  required  to  allege  a 
complete  offense,  beyond  the  language  em- 
ployed in  the  statute.  It  was  not  necessary. 
therefore,  to  aver  the  means  by  which  the 
defendant  devoted  himself  to  the  dissemina- 
tion ol  the  propaganda  ol  criminal  syndi- 
callam.  which  is  the  evil  the  statute  atrlkea 
at.  He  waa  aufflclently  charged  with  doing 
certain  acts  which  the  law  forbids,  the 
doing  of  which  Is  made  a  criminal  offense. 
— Bx  parte  Foley,  (8  Cal.  G08:  People  v. 
Hunt,  180  Cal.  881.  S3  Pac.  St8." 

17.  "Bven  though  the  indictment  was 
defective.  In  not  identifying  the  matter  cir- 
culated and  displayed  by  the  defendant. 
which  we  do  not  in  the  least  admit.  It  waa 
but  an  error  In  pleading,  and  following 
the  mandatary  direction  at  the  constitution 
(section  4M  of  article  VI),  the  Judgment 
should  not  be  reversed  unleaa  the  error  of 
pleading  haa.  In  the  opinion  of  this  court, 
formed  after  an  examination  it  the  entire 
caae,  reaulted  In  a  miscarriage  of  Justice. 
—People  V.  Orteshelmer,  ITS  CaL  44,  4>.  IfiT 
Pac.  BJl;  People  v.  BonfantL  181  Pac.  80. 
No  indictment  is  Insumclent,  in  this  state, 
nor  can  the  trIaL  Judgment,  or  other  pro- 
ceeding thereon  be  affected  by  reason  of 
any  defect  which  does  not  tend  to  the  preju- 
dice of  a  substantial  right  of  the  defendant 
upon  Ita  merits. — Pen.  Code.  I  SSO;  People 
V.  Roielle,  7S  Cal,  84,  SO,  80  Pac.  SS;  People 
V.  Ah  Sing.  96  Cal.  BE4,  BS6.  80  Pac.  Tat." — 
People  V.  Malley,  —  CaL  App.  — ,  194  Pac,  48. 

18.  Pamphleta  and  printed  matter  dla- 
played  and  expoaed  for  sale  at  the  head- 
quarters of  a  branch  ol  the  I.  W.  W..  of 
which  the  defendant  was  secretary,  con- 
sisting, among  other  pamphleta,  books  and 
printed  documenta.  of  "The  One  Big  Union 
Monthly,"  "The  Liberator  —  A  Journal  of 
Revolutionary  Progreaa."  "The  Revolution- 
ary I.  W.  W.."  "The  Red  Dawn— The  Bol- 
ahevlkl  and  the  I.  W,  W,."  etc.,  constituted 
a  violation  of  the  Criminal  Syndicalism  Act. 
— People  V.  Malley.  —  Cal.  App,  — ,  194  Pao. 
48. 

1>.  DUi]BBCtlvc  atlegatlDBs.  —  Where 
statute  enumerates  several  acta  disjunc- 
tively, which,  separately  or  together,  con- 
stitute offense.  Indictment,  If  It  charges 
more  than  one  of  them,  which  it  may  do, 
should  do  so  In  conjunctive,  but  this  rule 
does  not  apply  where  words  of  statute  are 
synonymous.  Thus  the  words  "utter  and 
publish"  are  synonymous,  but  words  "pass 
and  utter"  are  not,— People  V.  Tomlinson, 
36  CaL   503,  608. 

As  Id  dUJoactlvc  allesatls«a  Ik  la^lct- 
mcnt,  see  note  El  Am.  Dee.  4Tt, 

SO.  Haae  —  Wkere  Jl>emt  Meaaa  ■( 
perpctratt^g  •■»■«  are  eauerale^i  it 
may  be  that  disjunctive  allegation  as  to 
means  Is  permlaalble,  —  People  v.  O'Brien, 
130  CaL  1,  4,  St  Pac,  SOT. 

II.  Indictment  for  larceny  charging  de- 
fendant with  stealing,  taking,  and  leading 
or   driving    away    certain    property   Is   not 
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defectlTe  In  charglni:  taking:  In  dtsJuDc- 
tlve,  oRenBe  being  comptetr  by  union  of 
either  ot  thSM  acta  or  aeliure  or  appro- 
priation.— People  T.  Smith,  16  Cal.  40S,  410. 

32.  Facta  mamt  be  aet  out— SabdlTlaian 
S. — An  Indictment  for  obtaining;  money 
under  false  pretenses  must  alleg'e  the 
natural  or  eauaal  connection  between  the 
allesed  false  repreientatlons  and  the  deliv- 
ery of  the  money. — People  v.  Canfleld.  tS 
Cal.   App.   TBS,   1E4  Pac.    S3, 

33.  In  the  absence  of  such  altsKBtlona  or 
statements  from  which  such  (acta  may  be 
(airly  deduced,  the  court  can  not  indulge 
In  the  presumption  that  acts  were  commit- 
ted which  constitute  a  crime. — People  T. 
Canfleld,  IS  Cal.  App.  TSS,  1E1  Pac.  It. 

S*.  An  Information  charglnK  the  keep- 
ing and  conducting  of  a  place  for  the  sale 
and  distribution  of  alcoholic  Ilquora  In  no- 
lIcensB  territory  ahould  contain  a  direct 
averment  of  the  fact  that  the  territory 
mentioned  Is  no-license  territory,  and 
should  also  state  the  date  when  the  ordi- 
nance ao  declaring  became  effective. — 
People  V.  Cavallini,  19  Cal.  App.  534,  IGt 
Pac.  T). 

3S.  Gallt  moat  be  akowa.  —  An  Indict- 
ment or  Information  must  contain  matter 
which   ahona   on    Its   face   that   crime    has 

charged  are  as  consistent  with  Innocence  of 
accused  as  with  hi  a  guilt,  presumption  of 
hta  Innocence  will  overcome  accusation, 
and  accuaed  Is  not  to  be  aubjected  to  trial. 
— People  T.  Bpplnger,  IBS  Cal.  tt,  it,  }8 
Pac.  BJg. 

3*.  lafereiieea  ^  Cao  aet  b«  tavoked  to 
■td  snacleBey  of  indictment:  it  must  charge 
crime  in  words. — People  v.  Robles.  IIT  Cal. 
esi,  684.  4»  Pac,  1042. 

27.  A  material  tact  muat  be  dl recti]* 
averred,  and  mere   Inference  or  legal   con* 


lerk  V 


tuthorlie 


allee 


admln- 


authority, — People  v.  Cohen,  118  Cal,  T*,  TS, 
SO  Pac,  ^0. 

See,  ante,  f  G19  and  note. 

as.  It  la  esaential  that  indictment  shall 
atate  In  direct  and  positive  lanituage  every 


worda  which  are  equivalent;  It  must 
clearly  appear  upon  face  of  Indictment  that 
crime  has  been  committed.  No  imagina- 
tion or  presumption  can  be  called  In  to  aid 
defective  Indictment.  —  People  v.  Blmpton, 
133    Cal.    SET,    3ii.    tS    Pac.    834. 

20.  Prrjarr  elarge^  —  SalBeleBer  of 
Indletaeal  —  Pleadla*  pBrttenlar  cIitbh- 
■ta>cp>.— An  Indictment  which  charses 
perjury  In  that  the  defendant  ■'told"  a  cer- 
tain bank  not  to  loan  money  to  J.  S.  He- 
Cue,  the  averment  as  to  falsity  being  that 
said  defendant  did  "letl"  said  bank.  etc..  Is 
held  fulBclent  as  against  a  general  demur- 


Kround  that  the  particular 
ot  the  offense  were  not 
pleaded,  but  that  it  waa  subject  to  a  special 
demurrer,  as  not  aperlfylng  the  particular 
officer  ot  the  bank  whom  the  defendant 
"told,"    etc.— People    v.    Bradbury,    lEG    CaL 

810.  loa  Pac.  ilt. 

See  par.  St,  this  note. 

a*.  Recital  mx  direct  alleicatlaB.  — Par. 
Ildplal  fatm  of  avermcai  la  not  best  method 

of  stating  fact,  but  is  sufficient  under  oar 
liberal  ayatem  of  pleading, — People  v.  Plg- 
Kott,  116  Cal.  GO),  Gil,  GS  Pac.  11;  People 
V.  Carpenter,  116  Cal.  SBl,  3SZ,  E8  Pac.  lOITi 
People  V,  Bnnls.  137  Cal,  363,  364,  70  Pac.  84. 

31.  Saaie — ladletaaeal  far  vraad  larceay 
which,  after  alleging  theft  of  money, 
stated  "the  same  being  the  moner  of  H."; 
held  (o  Bufflclently  allege  ownerahlp  by  H. 
-^People  V.  Piggott,  128  Cal.  EOS,  Gil,  G9 
Pac.    81. 

22,  Saaie  —  ladlctaaea*  for  perjary. — 
Averment  that  defendant  gave  testimony, 
having  taken  an  oath,  etc..  is  aufflclent 
averment  that  be  had  taken  an  oath, — 
People  V,  Carpenter,  18S  Cal.  891.  S8S,  GS 
Pac.  lOlT;  People  v.  Ennls,  1)7  Cal.  888,  264, 
70  Pac.  84. 

See  par.  19.  this  nota. 


I    agalasl    caan< 


23.     San*  —  lal 
clerk,  for  fallare 

succeasor  is  not  defective  In  falling  to 
directly  allege  that  defendant  waa  officer 
and  had  received  and  had  In  hia  hands 
money  mentioned,  from  fact  that  allega- 
tion is  not  In  participial  form.  Use  of 
auch  form  does  Dot  make  allegation  a  mere 
recital,  code  only  requiring  allegation  to 
be  in  ordinary  language,  so  that  person 
ot  common  understanding  shall  know  what 
Is  Intended. — People  v.  Hamilton,  t  CaL 
Unrep.   US.  81  Pac.   618.  GI7. 

34.  SaHc — "^kcrcaa"  may  be  used  •■ 
introductory  to  recital,  but  It  may  also  ba 
used  to  introduce  positive  allegations  for 
which  It  is  technically  appropriate.  Thus 
allegation  In  information  charging  subor- 
nation of  perjury,  whereas  In  truth  and  in 
(act  auch  statements  were  false.  Is  positive 
statement  that  they  were  (alae.  and  not 
mere  recital, — People  v.  Carpenter.  188  Cal. 
391,    393,    68    Pac.    lOIT. 

3G.  Whatever  Is,  in  Itself,  poaitlva  aver- 
ment Is  not  turned  Into  recital  by  mere 
fact  that  somewhere  in  preceding  averment 
the  word  "whereas"  Is  used;  effect  of  that 
word  depends  upon  how  It  Is  connected 
with  succeeding  part  of  sentence.  It  may 
be  used  In  sense  as  synonymous  with  "when 
In  fact,"  "while  the  contrary,"  "the  (act  is." 
etc.,  and  when  used  In  that  sense,  what 
foilowa  may  be  positive  averment,  and  not 
recital.— People  V,  Ennis,  117  Cal.  188,  186. 
TO    Fac.    84. 

36,  Statator7  deaerlptloa  at  erl^a  ^  la 
•amclcat,— People  v.  Martin,  31  Cal.  81.  »1; 
People  V,  White.  34  Cal.  183,  188;  People  v. 
Burke,  14  CaL   661,  t(S;  People  «.  Girr.  61 
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Cal.  »9:  People  v.  Kelly,  G9  Cal.  ITS,  I7B; 
People  T.  Roielle,  78  Cal.  84,  ST,  ZO  Fac. 
36:  People  v.  Ward.  IID  Cal.  IBS,  ITS,  tl 
Pac.  IH:  People  t.  Carpenter,  116  Cal.  191, 
I»l.  68  Pac.  lOZT.  See  People  t.  Garcia,  25 
■  Cal.  631,  633;  People  v.  Savlera,  14  Cal.  39, 
30;    People   v.   EnKllah,    3D    Cal.    214,    215. 

As   to  deaerlptlOB   at  offenne.  see   note   58 
Am.  Dec.  t>6;  and  brief  4  L.  R.  A.  T5T,  768. 
to    ckBTslBK    elTcBae    Im    laBcaac*    •( 
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I.  Dec.   4T6; 


Dec.  262;  Gl  Am.  St.  Rep.  40B;  S4  Am.  St. 
Rep.  S16;  7  Am.  Cr.  Rep.  269;  11  L.  R.  A. 
SSO;  brlefB  tn  T  L.  R.  A.  126;  II  L.  R.  A.  387; 
24  L,.  R.  A.  1T8,  17», 

Aa .  to  iMfVrBMltoB  fvv  etatatary  offcaac, 
■ee  nstee  86  Am.  Dec  602;  11  L.,  R.  A.  Ell; 
13   L.   R.  A.   607. 

17.  When  itatute  deflnea  or  describe! 
acta  wblch  ahall  eonatltute  particular  of- 
fense. It  la  ■ufflclent  In  Indictment  to 
describe  ttiese  acts  In  lanKuage  employed 
In  statute,  applying  them,  of  ccurae.  con- 
cretaly  to  person  charg-ed,— People  v.  Ward, 
110  Cal.  383,  ITl,  41  Pac.  884;  People  T. 
Uahony.    146    Cal.    104,    106,    T8    Pac.    364. 

13.  Where  etatute  Introduces  new  of- 
fense, without  reference  to  anythlnr  else, 
it  Is  BUfflcient  If  indictment  describe  ollenae 
in  terms  ot  act. — People  T.  SaTlers,  14  Cal. 
2*,  ID. 

SS.  SaHc— niBBtratlaHa— JadleftBeat  far 
■aaanlt  with  deadly  weapaa. — See,  ante, 
I  145.   note  part  III. 


witk   laleat   to   caMMlt 

i  tlT,  note  part  II. 

41.  Bmmt  —  Saaie  —  lafanaatlaa  tar 
brtbery  which  follows  lanKuage  of  statute 
is  sufficient. — People  *.  Seeley,  1ST  Cal.  II, 
IS,  69  Pac.  «9t, 

42.  Information  charslns  that  defendant 
did  give  bribe  la  sufficient  in  that  it  does 
not  allege  acts  and  (acts  which  leglalature 
bad  said  would  constitute  oITense,  material 
acts  being  glTinB  ot  something-  of  value 
or  advantage  .^People  ».  Ward,  110  Cal. 
339,    371.    41   Pac.   894. 

4S,  Same — Sane — laffrtaiatlsB  tar  bnis- 
lary.^ — See,  ante,  |  469  and  note. 

44.  Sane — Same — ladletaieat  tor  vlola- 
tloa  nt  elretlaa  lawa^— See,  ante,   |  46,  noto 

4K.     Sane— Sane — laUetaieat  t«r  enbca- 

aleaicBt  in  languase  of  statute  he  id  suf- 
ficient.—People  V.  Pase,  116  Cal.  186,  381,  4S 
Pac.   128. 

45.  Saai*— Save— ladletMeat  far  targary. 
—People  V.  Karrold,  84  Cal.  63T,  670,  14 
Pac.  106. 

Bee.  ante.   1 4T0   and   note. 


to     conform     to     this     section. — People     v. 
Palmer,  6)  Cal.  616,  61t. 
P.  C— *0  m 


KI.     Saae—aanae— iBdlctaaeat  tor  prrjary 

or  subornation  of  perjury  which  follows 
closely  language  of  statute  is  suOlclent. — 
People  v.  Parsons.  8  Cal.  48T.  488;  People 
T.  Carpenter.  116  Cal.  181.  391,  68  Pac.  1017. 
03.     Sai 


6S.     Save- 
iBg  Btolea  1 

la   sufficient. — People  i 

S4,  Save — Saaie— ^atarnatlaa  tvr  rcelit- 
Ibk  BBd  •batraetinK  aa  oSleer. — See,  ante, 
f  148.  note  par.  8. 


progress  of  trial. — People  v.  Nugent,  4  Cal. 

841. 

As  to  aevatlTlBK  cxcepttaa  la  statate, 
see  notes  91  Am.  Dec  151,  66  Am.  St.  Rep. 
161,  JO   Am.  Cr.   Rep.   466,   9  L.  R.  A.   863. 


B*.     Saaie 


partiealar     elream- 


plete  eireaae,  statutory  language  is  not 
sufficient. — People  v.  Ward,  110  Cal.  369. 
ST2,  41  Pac.  894;  People  v.  Ammernian,  118 
Cal.  21.  26,  60  Pac.  IE;  People  v.  Perales. 
141  Cal.  ESI.  681,  T5  Pac.  170.  See  People 
V.    Nell,    91    Cal.    466,   467,    17    Pac   760. 

67.  Though  statute  Is  silent  ae  to  such 
facts. — People  v.  Ammerman,  118  CaL  13, 
16,  60  Pac  16. 

58.  Where  statute  defines  offense  by  uae 
of  precise  and  technical  words  which  have 
welt- recognised  meaning,  or  designates  and 
specifles  particular  acts  or  means  whereby 
offense  may  be  committed.  It  Is  sufficient 
to  charge  It  in  language  of  statute,  but 
where  from  language  used  many  things 
may  be  done  to  eonatltute  olfenae,  it  is 
necessary  to  set  forth  particular   things  or 

sonable  certainty  and  distinctness.  So,  also, 
where  terms  used  In  statute  have  no  tech- 
nical or  precise  meaning,  which,  of  the"m- 
selves.  Imply  offense.  Thus  Information 
Charging  assault  by  means  likely  to  pro* 
duce  great  bodily  Injury,  to  wit,  a  heavy 
wooden  Btlcli,  though  in  language  of  statute 
Bs  to  means  likely  to  produce  great  bodily 
Injury,  does  not  contain  aufficlent  defini- 
tion of  Instrument  used  as  to  show  that  It 
was  deadly  weapon.— People  T.  Perales,  141 
Cal.   581,    EB3,    7E    Pac    170. 

ea.  Sane  —  Where  fraad  la  eleBsca*  at 
•■ease,  and  statutory  definition  at  crime 
merely    includes   general    term    "fraud"    or 
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IKDICTMENT  UNDER  FICTITIOUS  NAHB. 


"fraudulently."   without  any  description    of 

acta  which  shall  couBtitute  fraud,  it  Is  nec- 
eaaary  to  Bet  up  facta  ahowlng  fraud. — 
People  T.  Mahony.  14E  Cal.  104,  IDT.  78  Pac. 
J5*.  See  People  v.  MoKenna,  «1  Cal,  IBS, 
ISO,  22  Pac.  tSS;  People  t.  Nell,  »1  Cal,  4IE, 


that  defendant  fraudu- 
(Bclent,  though  Buch  ara 
-People    T.    Nell,    91     CaL 


166.    27    Fac. 

60.  Information  charBlnB  obtaining  of 
property  by  falae  and  fraudulent  represen- 
tations and  preteriaes  Is  not  sufficient.  Par- 
ticular repreaentatlona  and  pretenaea  muat 
be  alleged. —People  V.  McKenna,  81  Cal.  1G8. 
ISO,  ZI  Fac.  488.  See  Ex  pane  Williams. 
ISl   Cal,    323,   330,   53   Pac.    T06. 

61.  Indictment  ctiarglng  defendant  wllh 
attempt     to     defraud     city,     which    merely 

iuf- 


ire    eBaKer«t«4 

commlBslon  of  each  or  any  of  which  con- 
stitutes crime.  It  Is  not  aufOclent  to  charKO 
defendant  with  being  guilty  of  crime  with- 
out further  charginer  commission  of  par- 
upon    which    crim« 


Thui 


indict 


;    for 


iolatlo] 


of  purity  of  elections  act.  In  language  ot 
statute.  Is  not  sufficient  without  apecifylng; 
which  act  was  committed. — People  v.  I..ee. 
107  Cal.   ITT,  480,  40  Pac.  TG4. 


)  fraud  I 
flcient.^People  v,  Mahor 

§953.  WHEN  DEFENDANT  IS  INDIOTED  BT  FICTITIOUS  NAME, 
ETC.  "When  a  defendant  is  charged  by  a  fictitious  or  erroneous  name,  and  is 
any  stage  of  the  proceeding  his  true  name  is  discovered,  it  must  be  inserted 
in  the  subsequent  proceedings,  referring  to  the  fact  of  his  being  charged  by  the 
name  mentioned  in  the  indictment  or  information. 

HIttory:  Enacted  February  14.  1S72,  re-«aaGtment  ot  S  240  Criminal 
PracUce  Act  1S51,  SUts.  1S51,  p.  238;  amended  April  9,  ISSO,  Code 
AmdtB.  1880  (Pen.  C,  pt.),  p.  13. 

INDICTMENT  UNDEE  FICTITIOUS 
NAME. 

1.  CoQBtitutioiiKl. 

2.  Designation  b7  alisB  dictuB. 
3, 4.  Designation   of   defendant   by    different 


I    defend - 
4  Pac.  G49. 


6.  Identification  of  defendant. 
6,  7.  Verdict. 

I.     CoBBtltntfoaaL  ^  Aa     namci 


charged  by  one  nj 
Identify    hia    persi 


quer 


which  li 


aaily   a 


ting  aside  Information,  where 
waa  inserted  at  time  of  trial 
ant's  atatement  that  such  was 
People  V.  1>  Roy,  6B  Cal.  SIS,  SIG,  4 

4.  Where,  on  arraignment,  prisoner  waa 

name,  and  he  stated  that  his  name  was 
Jim  Tl,  and  such  name  was  BubstKutc'd  on 
record,  fact  that  he  was  indicted  .under 
name  ot  Ah  Ki  and  tried  under  name  of 
Jim  Tl,  Is  Immaterial. — People  v.  Jim  Tl, 
12   Cal.    60,   64. 

5.  Idnttlieatloa  af  de(«4aat. — Where 
Indictment  charges  defendant  aa  John  Doe, 
a  Chinese  person,  such  Indictment  Is  Insuf- 
ficient,  as  It  appeared   therefrom   that  such 

1   the> 


I,  212. 


People  V,  Kelly,  6  Cal. 

V.  Jim  Tl,  32  Cal.  64;  People  V.  Dick,  37 
Cal.  2T7,  280:  Brazier  V.  State.  44  Ala.  390; 
Slate  V,  White,  32  Iowa  17,  19;  State  v. 
Barnes,    8    Nev.    351,    2G6, 

Z.     DealgnatluB   by  ■■■■■  dietu. — No   plea 
at    abatement     lies     In     case     of    mlanomer. 


name    Is    flctllloua,    and 

unable   to  Identify  pers 

See  People 

Indicting. — United   Stat 

for 


II  I 


ail    futu 


i    there 


alias    ( 

where  defendant  has  been  convicted  under 
auch  other  names.  It  la  proper  to  allege 
convlctlona  under  such  names,  and  reading 
of  such  Indictment  by  Jury  Is  not  error. — 
People  V.  Maroney,  109  Cal.  271.  220,  II 
Pac.   1097. 

S.     DealgBatlDB  »t  defendaat  by  dlttereHt 
■■acB  in  Information  la  not  ground  for  set- 


.    Doe,    127    Fed. 

«.  Verdict  finding  defendant  guilty  under 
name  given  In  Indictment  la  fatany  defec- 
tive where  there  Is  nothing  to  Indicate  that 
Buch  person,  as  defendant,  really  tried 
under  Indictment  charging  defendant  under 
one  name  while  on  arraignment  he  stated 
his  true  name  to  be  different  one.— People 
V.  Ah  Ye.   31   Cal.   4B1,   454. 

7.  Where,  on  arraignment,  defendant 
stated  that  his  name  was  not  given  In 
Indictment,  and  his  correct  name  waa  sub- 
stituted, use  of  original  name  in  verdict 
does  not  render  It  detective,  where  Judg- 
ment was  rendered  against  defendant  In 
his  proper  name.— People  v.  Ah  Kim.  34 
Cal,  189,  190,  Sea  Ptumley  v.  State,  i  Tex. 
App.  529,   Eil. 
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SEPARATE  COUNTS. 


§964.  MAT  CHAROX  DIFFERENT  OFFENSES  mfDER  SEPARATE 
COUNTS  RELATING  TO  SAME  ACT.  PROSECUTION  NOT  REQUIRED 
TO  ELECT  BETWEEN  DIFFERENT  COUNTS.  The  indictmeat  or  iuforma- 
tion  may  cliarge  two  or  more  different  offenses  connected  together  in  their 
commission,  or  different  statements  of  the  same  offense,  or  two  or  more  differ- 
ent offenses  of  the  same  class  of  crimes  or  offenses,  under  separate  counts, 
and  if  two  or  more  indictments  or  informations  are  filed  in  such  cases  the 
court  may  order  them  to  be  consolidated.  The  prosecution  is  not  required  to 
elect  between  the  different  offenses  or  counts  set  forth  in  the  indictment  or 
information,  but  the  defendant  may  be  convicted  of  any  number  of  the  offenses 
charged,  and  each  offense  upon  which  the  defendant  is  convicted  must  be  stated 
in  the  verdict ;  provided,  that  the  court,  in  the  interest  of  justice  and  for  good 
cause  shown,  may,  in  its  discretion,  order  that  the  different  offenses  or  counts 
set  forth  in  the  indictment  or  information  be  tried  separately,  or  divided  into 
two  or  more  groups  and  each  of  said  groups  tried  separately. 

HFatory:  Enacted  February  14,  18TZ,  substantial  re.«uactment  ot 
i  241,  Criminal  Practice  Act  ISGl.  Stats.  18EI.  p.  233;  amended  March  30, 
1S74,  Code  AmdtB.  1ST3-4,  p.  437;  April  9,  ISgO,  Code  Amdts.  1880  (Pen. 
C,  pt.),  P.  13;  March  iZ.  190G.  Stats,  and  Amdta.  190E,  p.  TT2;  May  22, 
1916,  SUU.  and  Amdts.  1915,  p.  744.     In  affect  Ausust  8.  191&. 


CHAHGING  DIFPEEENT  OFFENSES 
TINDEE  8EPABATE  COUNTS. 
1.  ConatruetiOD   o(  »ection  —  As  to   gen- 

2,  3.  Same — Amendmeiit  of  1905. 
4,5.  Same  —  Has    not    changed     rules    at 
pleading,  in  what  regard. 

6.  Same — Object    of    allowing    different 

7.  Sazne—Object  of  section  ii  to  present 

distinct  issue. 

8.  Election — As  to  right  of  court  to  com- 

9.  Name  given  to  offense  charged. 

10, 11.  Bories    of    acts — Any    of    which    sep- 
arately or  all  together  may  consti- 
tnte  offense. 
Single  offense— May  be  charged  in  seT- 


27.  S  a  m  e  —  Same  —  Same  —  Burglary 

charged  in  one  count — Breaking  and 

entering  in  another. 
S3.  Same — Same — Same — EmbenleTnent  of 

license-fees — Part  payable  to   state 

and  part  to  county. 


29. 


□f 


12- 15. 
16- 18. 


Same — "Said"  and   "aforesaid." 

I.  Same — Where  one  count  defective. 

I.  Same — Where  uttering  as  well  as  forg- 
ing charged. 

..  Two  oflengea — Charging  in  different 
counts — Former  practice. 

.  Same — Same  —  Same  —  Accessory  and 
principal— Charged    in    different 

.,  Same— Same— Some — Arson  in  burn- 
ing two   buildings — One  act. 

.  Same — Same — Same — A  g  s  a  u  1 1  with 
deadly      weapon — Two     weapons 

:.  Same^Same— Same  ~  Same  —  Intent 

to  murder. 
1.  Same — Same — Same — Attempt  to  steal 

two  children — One  act. 


money — On    different    days, 

30.  Same  —  Same  —  Same  —  Emt>ezile- 

ment    and    larceny    charged — Sa:ue 
property. 

31.  Same — Same — Same — Forgery  charged 

— And  passing  on  next  day. 

32.  Same  —  Same  —  Same  —  Oamblins 

charged — "Deal,  play,  carry  on  and 
conduct. ' ' 

33.  %me — Same — Same — Having    in    pos- 

session   false   liquor- licenses — Intent 
and  circulation, 

34.  Same  —  Same  —  Same  —  Kidnaping 

— Beating,  braising  and  ill-treating 
charged. 
35, 36.  Same  —  Same  —  Same  —  larceny  — 
Laying   ownership   in  different  per- 

37.  Same — Same — Same — Larceny   by   one 

person — Beeeiving  by  another. 

38.  Same — Same— Same — Larceny  —  Prior 

conviction  charged. 

39.  Same — Same — Same — Murder    charged 

— Three   persona  killed, 

40.  Same — Same — Same — Beceiving  atolen 

property — "Buy  and  receive." 
41-  43.  Same — Sams — Present    practice. 

44.  Same  —  Same  —  Same — Conformity  to 
requirementa  —  Demurrer  does  not 
raise  objection  of  want  of,  when. 
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■  »54 

45.  Same — Save — Same — Election  not  re- 

46.  Same — Same — Same — Porgery — I^lse 

pretense. 
47, 48.  Same — Same — Same — Otand  larcen; — 
Witb    cbarge    of    obtaining    moDey 
nnder  false  pretenaes. 

!   charged — 


And  lend  and  lasciTioiis  conduct. 
51,52.  Same — Same — Same, —  Rape   alleged — 
Three   counts   charged   separate   of- 

53.  Same — Same — Same — Two   intents   al- 

leged— Injury  to  person  and  injury 
to  property. 

54.  Same— Same — Sams — Verdict  on  each 

count — Jadgment  and  sentence. 

I.     CoBatraetloB  of  ■ccttoa — A*  t«  «>■«>- 

■llj-. — There  Is  no  dlstlnctlan  In  principle 
between  the  provision  authoriilnK  the 
chargre  of  two  different  offenses  relating: 
to  the  same  act  or  event,  and  those  pro- 
visions ol  the  criminal  law  which  authorize 
a  Jury  In  a  case  where  the  offenses  charged 
embrace  more  than  one  crime,  to  return 
a  verdict  of  eullty  of  any  one  of  the 
offenses  comprehended  within  the  one 
charged,  which  the  evidence  juBtiRcs  or 
warrants.r— People  v.  Finer,  U  Cal.  App.  64i, 
e46,   lOE   Pac.   TSO. 


two  or  more  distinct  offenses  where  the 
■  same  grew  out  of  precisely  the  same  act, 
transaction  or  event,  and  while  the  lan- 
guage of  the  section  with  regard  to  this 
proposition  Is  Itself  clear  and  unquestlon< 
able.  If  It  required  the  aid  of  conBideratlon 
In  order  to  gather  lis  true  meaning,  there 
would  be  no  oecesHity  of  going  further 
than  that  part  of  the 


(Pt.  II. 

(Ult    from 


:    Is 


-ovlded  that  "charges  of 
occurring  at  different  and  distinct 
id  places  must  not  he  Joined." — 
■.   Finer,   H   CaL   App.   542,    646,    105 


Pac.   7*0. 

!.     Sac 

Ion  »B4,  as 

am 

ended  1 

1  1906 

Stats. 

s.    1906,    p 

7TS0.    clea 

ly    In 

the  oharg 

ng 

of  dlffe 

[Tenses 

In  different  counts 

IfTerent 

relate  to 

the  same  a 

L 

The   cour 

say:   -Th 

written  has  been  the  law  of  thi 

since 

1906.  and 

yet  no   ca 

as  yet 

been 

before 

where  th 

pi- 

availed h 

ovislon 

.     It 

s  cer- 

tain   that 

by   follow 

ng 

the   rul 

e    pro 

crlbed 

embeizlcment.        In      charging 

re  be  taken  to  make  It  clearly 
the  offense  set  forth  relates 
act,   transaction,  or  event;  but 


II  this  be  done,  no  harm  e 
charging  under  different  counts  so  as  to 
meet  every  possible  view  of  the  faclB." — 
People  V.  Miles,  19  Cal.  App.  223,  3M.  IZi 
Pac.  260.  citing  People  v.  Jailles.  14S  Cal. 
J03,  79  Pac.  965.  See  People  v.  Hatch,  IGt 
Cal.   SiS.   372,   126   Pac.   907. 

4,  Bane  — Haa  ««l  elMMKed  rates  of 
vlcadlBg  eo  as  to  require  more  specific  alle- 
gation of  means  employed  In  conunlBslon 
of  offense  than  was  necessary  under  Crim- 
inal Practice  Act. — People  v.  Weaver,  47 
Cal.  lot.  lOT. 

6.  Practice  o(  pleading  In  different 
counts  varying  statements  of  first,  pre- 
vailed at  common' law,  and  has  not  been 
changed  by  statute. — People  v.  Beatty,  14 
Cal.    G67,   672. 

«.  Sane — Object  of  a  How  lag  dlffeivBt 
eoaats  Is  to  provide  against  fatal  variance 

proofs    brought    forward    In    their    support. 
—People   V.   Thompson,    28  Cal.   214,    21G. 

7.  aBBe— Object  of  aeetlom  Is  to  oreacBt 
dtstlBct  Usae  tor  trial,  and  clearly  Inform 
defendant  of  that  with  which  he'  Is  to  be 
charged,  that  he  may  be  prepared  to  meet 
It.— People  V.  Cunningham.  GS  Cal.  663,  4 
Pac.   1144,   G  Pac.   700,   846. 

5.  KlecfJoB — As  to  rigkt  of  conrt  to  ««■- 
pel. — It  1b  doubted  whether  court  has  right 
to  compel  prosecution  to  elect  which  count 
o(  Indictment  he  will  try  accused  upon,  as 
statute  provides  such  objection  can  only  be 
taken  advantaKe  of  by  demurrer. — People  v. 
Shotwell,   ZT  Cal.   194,   401. 

Aa  (•  eleetlea  ■«(  reaiBired  Badcr  avead- 
ascBt  af  IVOS,  see  par.  4G,  this  note, 

Aa  to  eleetlfn  kefweca  eoaata,  see  notes 
»3  Am.   Dec.   6G0;   49   Am.  St.  Rep.  771. 

B.  Kane  gives  to  o  Venae  charged  or 
Bought  to  be  charged  by  statement  of  facts 
constituting  offense  Is  not  of  Itself  charge 
of  an  offense.  Thus  where  Indictment 
charged  defendant  with  assault  with  Intent 
to  murder,  and  fact  showed  different  of- 
fense. Indictment  Is  not  defective  as  charg- 
ing two  offenses. — People  v.  Cuddihl.  G1  Cal. 
62,  64. 

10.  Series  of  aela— Aay  af  whiek  sepa- 
rately  or  all  tasetlier  nay  eoastltnte 
offease,  may  all  be  charged  in  a  single 
count,  for  the  reason  that,  notwithstanding 
each  act  may  by  Itself  constitute  offenBe. 
all  of  them  together  do  no  more,  and  like- 
wise constitute  one  and  same  offense, — 
People  V.  Prank,  28  Cal.  EOT,  613;  People  v. 
Sheldon.  88  Cal.  424,  43G,  9  Pac.  457;  Ex 
parte  McCarthy,  72  Cal.  384,  14  Pac.  96; 
People  v.  Harrold,  84  Cal.  607,  24  Pac.  10«: 
People  V,  OoBset.  93  Cal.  G41,  042.  29  Pac. 
£40;  People  v.  Leyshon.  108  Cal.  440,  442. 
41  Pac.  4g0;'People  v.  Oustl,  118  Cal.  177, 
179,  46  Pac.  IGS. 

11.  Where  statute  makes  two  or  more 
distinct  acts  connected  with  same  transac- 
tion indictable,  each  one  of  which  may  be 
considered   as   representing   stage   in   same 
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olTenBe.  they  may  be  coupled  In  one  count, 
or  prlBoner  may  Im  Indicted  and  convicted 
(or  each  dlfltlnct  crlmo  of  which  he  was 
proved  KUllty. — People  v.  Shotwell,  IT  Cat. 
334.  401. 

13.  9lkBlc  nirtnar.  Wlaj  b*  ckafwd  Im 
■rparale  cautB  without  belns  amen&ble  to 
objection  of  chaTglnff  more  than  one  of- 
fense.—People  V.  Qarcla.  S»  Cal.  ID2,  103; 
People  V.  Smith,  101  Cal.  563,  BiS,  37  Pac. 
&1S:  People  v.  Jalllea,  146  Cal.  SOl.  T>  Pac. 
96S:  People  v.  Alrola.  —  CaL  App.  — ,  188 
Pac.  817. 


II«  DIPFEHENT  C01IKT9. 


II.     This 


>  In 


to  shi 


S65. 


how  clearly  upon 

face  of  J 

ndlctmei 

It  or 

rmatlon    that  mal 

forth    In 

dif. 

nl    counts    are    descriptive 

9  offense.— People 

.  T.  Oarola.  68  Cal. 

IDii, 

People  T.  Jallles 

,  146  Cal, 

.   301.  T9 

Pac, 

14.  Indictment  In  two*coilntB  referring 
In  second  to  Arst  In  such  manner  as  to 
Identify  ottense  charged  as  same  already 
described,  does  not  state  two  offenses. — 
People   V.  Ah  Sam,    41   Cal.    645,   849, 

IG.  The  (act  that  Indictment  for  bur- 
glary charging  offense  In  two  counts 
described  house  In  which  ofCense  was  com- 
mitted In  both  counts  exactly  alllte,  but 
with  no  reference  from  one  count  to  other 
that  II  was  same  house,  will  not  render  It 
defective.  Identity  of  description  being 
prima  facie  evidence  of  house. — People  v. 
Thompson,   IS  Cal.  314,  IIS. 

1«.  Sane — "Said"  and  "afornald"  are 
equivalent  expressions  In  second  count  of 
Indictment,  and  will  generally  be  found  In- 
dispensable. In  order  to  fli  Identity  of 
offense  therein  stated  with  that  contained 
In  Orst  count. — People  r.  Thompson,  38  Cal. 
214.   aiT. 

IT.  Material  allegations  In  nrst  count 
can  not  be  Imported  Into  second  or  other 
count  by  referring  to  tbem  by'use  of  word 
"said."  and  second  would  be  fatally  defec- 
tive. Every  separate  count  should  charge 
defendant  as  If  he  had  committed  distinct 
offense,  and,  as  a  rule.  Any  count  from 
which  commencement  or  statutory  conclu- 
sion Is  omitted  Is  bad. — People  v.  Ellen- 
wood.   119  Cal.  166,    168,   Gl   Pac.  553. 


IS.     In 


ictm 


rmatlon 
a  check   1 


-lag   BB  well   ■« 

ndlctment      tor 

iUnt    forging   of 


forgim^      ckarged,  '—  An       J 

forgery   charging   In    one    c< 

Instrument    and    In    second 

and   publishing   of  forged   Instrument   must 

allege   In   each   count  that  defendant  knew 

Instrument    was    forged. — People    T.    Smith. 

lOS  Cal.    563,   566,   37   Pac.   516. 


L   Am.   Cr,  Rep.   345. 


era  I  o 


la  indict 

9  L.  R.   A 


Heut,  see  notes  68  Am 

183;    47  Am.   Dec.    601; 

Am.   Dec.    886;    49   Am.    St.   Rep.   TTl;    6   Am. 

Cr,    Rep.    334;   S   Am.   Cr.   Rep.   348;    10  Am. 

Cr.   Rep.   833;    9   L,    R,    A.   ISZ. 

33.  gawe^aawei  8— « —  Aceesevry  and 
ptlnctpa I— Charged  In  different  e*»tB.— In- 
dictment charging  one  as  accessory  and 
principal  In  separate  counts  as  charging 
two  offenses. — See,  ante.  1 81,  note  pars. 
1D5-I10,   115-120, 

33.  Sam e^B Bine— Same — Arsan  In  fcnm- 
Ing  two  bntldlnva — One  act. — Indictment 
charging  arson  In  burning  two  buildings 
Is  not  defective  as  charging  two  offenses, 
where  they  oonatlluted  but  one  act.— 
People  *.   Phlpps,    39    Cal.    336,    332. 

34.  Sane  —  B Bine  —  Sane  —  AaaaDlt  wltk 
deadlr  weapon— Two  neawona  ebargnl — 
Information  charging  assault  with  deadly 
weapon  In  one  count,  to  wit.  a  bar  of  Iron. 
then  and  there  being  at  distance  of  three 
(set  from  person  assaulted,  and  In  the 
second,  count  With  deadly  weapon,  to  wit, 
a  rifle,  then  and  there  being  within  ten 
feet  of  person  assaulted,  charges  two  of- 
fenses, and  Is  fatally  defective, — People  v. 
Garcia,  58  Cal.  102.  103, 

Ab  to  ckarging  two  oBcnseB  In  Inforaa- 
tlan  for  assanlt  with  deadly  weapen,  see. 
ante.  |  245.  note  part  III. 

IS.  Some  —  Sbmc  —  BaHC — Baase — latent 
to  BBnler  does 


forgery,  an  allegation  that  , 
same  check  referred  to  In  first  count  of 
this  Information  Is  not  sufficient  to  Incor- 
porate allegation  of  drst  count  in  second 
count,  BO  as  to  supply  omission  of  material 
allegation  in  second  count.— People  v. 
Smith,    103   Cal.    563,    666,    87    Pac.    EIS. 

19.  SmbjC — Wbere  one  eonnt  defeetlve.— 
■Where  Indictment  consists  of  two  counts, 
which  were  held  to  be  good  by  trial  court, 
and  evidence  Introduced  under  both,  and 
general  verdict  of  guilty  rendered,  but  one 
of  counts  was  bad.  verdict  will  be  set  aside. 
— People  V.  Smith,  103  Cal.  663,  558,  37  Pac. 
511.  See  People  v.  Hitchell.  88  Cal.  690, 
592.  38  Pac.  697:  People  V.  Turner,  113  Cal. 
378,    381,    46    Pac.    331. 


677. 

3*.  Sane  —  9aHe  —  Sanse  ^  Attempt  to 
ateal  twa  ehlMrca — One  net, — An  Informa- 
tion charging  attempting  to  take  and  entice 
away  two  children  Is  not  defective  as 
charging  two  offenses,  offense  not  consist- 
ing in  number  but  In  act  or  intent. — People 
V.  Hllne.  «0  Cal.  71. 


Inr  In  nBethei, — An  indictment  charging 
burglary  In  one  count,  and  In  another 
crime  of  breaking  and  entering  dwelling- 
bouse  In  daytime,  la  defective.  In  charging 
two  oSensea. — People  v.  Taggart,  43  Cal. 
81,   88. 
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[P1.I1. 


part  II. 

28.  Sane.—  §auc  —  Sane — ^EmI>e»lciB»t 
at  ll«Bae-fe« — Part  parable  to  atate  and 
part  to  canBtr* — Indictment  for  embezzle- 
ment of  ilcense-tees,  part  of  which  were 
to  be  paid  into  atate  treasury  and  part 
Into  county  trealury.  held  not  to  charge 
two  offenses,  and  to  be  sufflclent  under  pro- 
visions   of    this    section. — People    T.    De    la 


E    Cal. 


of    money — Oi 


lother 


inotlier  day.   it  I: 


<1«,   IIT. 

dlilcreBt    'aya. — Where    an 

-tain  sum  on  one  day  and   In 
erabeiKllnB   a   different    sum 


suhjec 


e  charging  two  offenaea.— People  v.  Bailey, 
23  Cal.   677,    B7S. 

30.  Saiie  —  Same  ^-SaKe^KaibeaBlCBOt 
■ail    iareeay    ehaim' — Same    property. — An 

Information  charging  embeEzlement  and 
larceny  o(  same  property  In  different  counts 
Is  defective,  aa  charging  two  distinct  of- 
fenaea.—People  V.  De  Coursey,  61  Cal.  13t, 
ISB.     See  People  t.   Quvlse,   BS  Cal.  396. 

St.  Sane  —  Same  —  Same —  F  a  r  k  e  r  r 
eharsed — Aad  paHlntt  an  aext  day. — Indict- 
ment charging;  forgery  on  one  day  and 
passing  forged  note  on  neit  day  doea  not 
charge  more  than  one  offense.— People  ». 
f^yahon,  10S  Cal.  410,  U2,  41  Pac.  480.  Seo 
People  V.  Frank,  IS  Cal.  60T.  B13. 


.    1  470.   I 


.   6»-l 


S2.     Same  —  Same  —  Same  —  Gambllac 
ckarcetl — "Deal,    play,    carry    ■&•    aad    eoa- 

*oet." — Indictment  charging  gaming,  in 
that  defendant  did  deal,  play,  carry  on, 
and  conduct  game  of  taro.  Is  not  defective 
as  charging  more  than  one  offense. — 
People   V.   QoHSet,   91   Cal.    (41,    64S,   t»   Pac. 


,   1 3S0,   note   pars.   41-48. 


SS.     Same- 


lame — 9a 

llqaoF-llceB ae — Id  tea  t  and 
clrenlatloB.— Indictment  charging  that  de- 
fendant had  In  his  poaaesslon,  with  Intent 
to  circulate,  and  did  actually  put  Into  cir- 
culation, and  Issue  certain  papers  purport- 
ing to  be  licenses  to  retail  liquors,  Is  not 
defective  as  charging  two  offenses.- 
People  V.   De   la  Ouerra,   31    Cal.   4B8.    460. 

54.  Same  —  Same  —  Same  —  KMnaplac 
— >B  e  a  1 1  a  K  ,  bralains  aad  lll-treatlas 
cbarifwi.— Indictment  charging  kidnaping. 
and  that  In  carrying  out  defendants'  pur- 
pose they  beat,  bruised,  and  Ill-treated  such 
person.  Is  not  defective  as  charging  assault 
and  kidnaping,  those  statements  being 
merely  narrative  of  clrcumatancea  which 
attended  kidnaping. — People  v.  Ah  Own,  i» 
Cal.  604,   EOS. 

55.  Same  —  Same  —  Satae  .—  Larceay  — 
LaylBK  awBenUp  ■•  dlffereat  peraaa*. — 
Indictment  (or  larceny  charging  In  one 
count  that  goods  stolen  were  property  of 
certain  persons,  and  In  another  count  stat- 


ing goods  to  be  property  of  different  per- 
sons. Is  not  charging  different  offenses,  but 
charging  same  offense  In  different  forms, 
offense  being  charge  of  larceny  of  property. 
— People    T.    Beatty,    14    Cal.    Gt7.    GTt. 


SS. 


in 


of 


a  In  charging  two  offenses,  where  It 
rs  that  goods  were  same  goods  and 
stolen  at  same  time  afid  from  same 
—People    V.    Thompson,    28    Cal.    211, 


ST.     Sam< 
charging   o 


ame — Same— Larecay  by  aae 

Ijur  by  anather. — Indictment 
person  with  larceny,  and  in 
another  person  with  receiv- 
ing stolen  goods  Is  fatally  defective. — 
People    T.    Hawkins,    14   Cal.    181,    132. 

88.  Sane  —  Same  —  Same  —  l^rceay  — 
Prior  caBVletlok  ekarced.  —  Indictment 
charging  prior  conviction  and  larceny  as 
particular  circumstances  of  one  offense 
only.— People    v,    Delany,    49    Cal.    394,    396. 

at.  Same  _  Same  —  Same  —  H  b  r  d  e  r 
eharsed— Three  pcraaaa  killed. — Indictment 
charging  murder  of  three  persons  is  fatally 
defective,  aa  It  charges  three  offenses. — 
People  v.  Allbea,  49  Cal,  462.  463.  1  Am. 
Cr.  Rep.  346i  People  V.  Majors.  OG  Cal.  133. 
146.  S2  Am.  Rep.  296.  6  Am.  Cr.  Rep.  480, 
3   Pac.    697. 

See   notes    68    Am.    Dec.    SSg-iEO.    540. 


40.     Sami 
stolra   proB 

dlctment     i 


Same  —  Same  —  Reeelrlag 

receiving  stolen  property 
lat  defendant  did  buy  and 
receive  Is  not  defective  aa  charging  two 
offenses,  addition  of  word  "receive"  not 
adding  anything  to  word  "buy." — People  v. 
Uontejo,  18  Cal.  18,  IS. 

41.  Same  —  Saac  —  PreseBt  practice. — 
Since  the  amendment  of  I9DS  to  the  above 
section,  an  Indictment  or  Information  may 
charge,,  in  different  counts,  two  or  more 
different  and  distinct  offenses,  where  all 
relate  to.  and  grow  out  of,  the  same  act, 
tranaactlon  or  event:  but  the  pleading  must 
fairly  show  on  ita  face  that  the  different 
and   distinct  offenses   charged   all  grew   out 


-People 
Pac.  964;  People  " 
G4S,  lOB  Pac.  730:  People  T.  Miles,  19  Cal. 
App.  328,  136  Pac.  260:  People  v.  Johnson, 
23  Cal.  App.  862,  134  Pac.  339;  People  v. 
Youti.  26  Cal.  App.  440,  147  Pac.  223;  Peopl« 
T.  Howard.  31  Cal.  App.  368.  160  Pac.  697; 
People  V.  Murnahan.  32  Cal.  App.  211.  162 
Pac.  422;  People  v.  Bvanoff.  —  Cal.  App. 
— .  187  Pac.  64. 

Aa  to  charirlBv  dlltereat  offeaaea  (raw- 
ing eat  »f  tbe  same  traBaaellaa  Ib  ditfereat 
eoBBta  of  the  Indictment  or  Information, 
see,    ante,    i  948,    note    pars.    S-S. 

Aa  4o  Jalnder  af  eeanta  la  iBdletmeat  ar 
iBformatloa    charging    matters    arising    out 
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DIFFDinBIIT  OFPBIfSGS — STATING  TIME  OF  OFPENSC. 


IMS 


o(   the   isms   trAiisaeUon,   sae,   ante,    )  9<g, 

tt.  Where  It  la  *ouKht  to  charge  In  one 
Indli^tment  or  Information  different  oSeniea 
relating  to  the  eame'  event,  under  our  prac- 
tice, where  one  of  the  srounds  ol  demurrer 
provided  by  law  la  "Chat  more  than  one 
ollense  la  charged  except  ae  provided  In 
section  9S1"  the  pleading  ehould  (airly 
show  on  [ta  face  that  the  oflenees  so 
charged  do  all  relate  to  the  same  act. 
tranBacClon,  or  eTent.  Of  course,  the  dif- 
ferent offensea  ao  charged  must  be  stated 
under  aeparate  oounta.  —  People  v.  Plath, 
ISS    Cal.    137,    ISG    Pac.    954. 

ii.  For  Interesting  dlicuaalons  of  the 
principle  of  the  rule  aa  to  Joinder  of 
olfenaes  originating  In  the  same  act  or 
transaction,  aee  Pointer  v.  United  States. 
lEl  U.  S.  ISfl,  14  Sup.  Ct.  41(1:  Potter  v. 
United  States,  1GB  U.  8.  4)8,  It  Sup.  Ct. 
144;  Dunbar  y.  United  States,  IB6  U.  8. 
18G,  IE  Sup.  CL  tiS;  United  States  v.  Jones, 
69  Fed.  971. 

-  Confomltr 


44.     SoHB  —  Sane  - 


■    does 


Dbjec 


t  fort 


objcellaa   of  vinat 

to  an  Indictment  that  It  does  no 
to  the  requirements  of  this  ai 
amended  In  13DB  In  that  the  differ 

In  different  counta,  li  not  presented  by  a 
demurrer  on  the  mere  ground  that  more 
than  one  offense  l>  charged  In  the  Indict- 
ment.—People  V.  Hatch,  1«S  Cal.  168.  372, 
123    Pac.    90T. 

4S.  Sane  —  Base  —  Sane — GIc«II«b  not 
required. — Under  an  Information  charging 
more  than  one  offense  the  people  are  not 
required  to  make  an  election,  before  offer- 
InB  proof,  upon  which  count  they  Intend  to 
rely. — People  v.  Howard,  21  Cal.  App.  858, 
160  Pac.   t»7. 

Aa  to  richt  of  eonrt  to  reaalre  eleetlan 
under  former  practice,  see  par.  8,  this  note. 

4S.  Suae — Same — Sane — Worgtrr —  False 
preleaee.. — The  charging  in  one  count  of  the 
forgery  of  a  telegram  and  in  another  of  an 
attempt  to  obtain  money  by  false  pretenses 
both  arising  out  of  the  aama  transaction 
doea  not  render  the  Information  demurrable 
as  stating  more  than  one  offense. — People 
V.   Danford,   14'  Cal.  App.   441,    lit   Pac,   474. 

4T.  Sane  —  Sane  —  Sane  ^  Graad  lar- 
ceny— IWitli  ekarire  of  abtalalng  naacr 
HHder  falae  pretevaea.  —  An  Indictment 
charging  grand  larceny  in  fourteen  counts 
may  properly  Join  a  charge  of  obtaining 
money,  made  in  ten  counta,— People  y. 
Shwarts,  —  Cal.  App.  — ,  ISB  Pac.  «86.  See 
People  V.  Evanoff,  —  CaL  App.  — ,  187  Pac. 
64. 


false  pretense  by  which  It  was  obtained. 
The  offense  was  not  the  lie,  but  the  taking 
of  the  money  by  the  defendant  of  Che  com- 
plaining witness.  Under  the  second  count, 
grand  larceny  is  charged.  The  act.  transac- 
tion, and  event  was  the  taking  of  the 
money   of  the  complaining  witness   without 


his    consent,    and    not    any    ; 
ol     the     seriaa,    noT     the     whi 


m.  Banc — San»  — San«  —  llapc  chavcrd 
aad    lewd    aad    latKlvlana    eoDdairt    may    be 

Included  in  the  same  Indictment  or  infor- 
piatlon,  provided  they  are  set  forth  In  dif- 
ferent counta. — State  v.  Warrlner,  37  Cal. 
App.   lOT,   178   Pac,    489, 

60.  An  Information  charging  a  defendant 
with  the  commission  of  lewd  and  lascivious 
acts  upon  a  child  by  averrins  the  commis- 
sion of  three  distinct  offenses  at  different 
times  on  the  same  day  Is  Justified  by  sec- 
tion 954  of  the  Penal  Code,  as  amended  In 
1915,  and  the  prosecution  Is  not  required 
to  make  an  election  between  the  different 
offenses. — People  v.  Murnahan,  31  Cal,  App. 
211,   162  Pac.  412. 

SI.  Sane — Sane— Sane — Bapc  alleged—. 
Three  e«nta  charged  separate  oKcaeca  of 
the  same  character  committed  upon  the 
proBccutriic  on  the  some  day;  information 
was  held  to  be  unobjectionable. — People  v. 
Alrola,  —  Cal.  App.  —.  188  Pac.  817, 

GI.  The  offenses  charged  were  all  of 
the  same  general  character,  required  for 
Ihelr  proof  the  same  quality  of  testimony, 

punishment,  and  It  was  proper  to  try  i'ie 
accused  upon  the  -several  counts  at  the 
same  time. — People  v.  Airola.  —  Cat.  App. 
— ,  188  Pac,  817.  approving  and  following 
doctrine  in  Kortb  v.  State,  4S  Neb.  K40, 
(5   N.    W.    976. 

S3.  Sane — Saaic— Sane— Two  latcata  al- 
Icged — lajary  (a  peraon  aad  tajary  to 
praperty. — An     informs 


an  intended  Injury  t 


S4.  Sane— SaaM — Sai 
coaat — JBdKncBt  aad  • 
ecutlon 


1  Penal  Code,  r 
rson  and  the  oti 
[iroperty.   does   i 


m 


reral 


■  charging  larceny,  a  separata  verdict 
under  each  count  la  a  compliance  With  the 
requirements  of  the  above  section;  and  It 
Is  proper  practice  to  enter  a  separate  Judg- 
ment and  sentence  on  each  verdict. — People 
T.  Shwarts,  —  CaL  App.  — ,   185  Pao.  BSE. 


§9B5,    STATEBmiTF  AS  TO  TDOEWHEK  OFFENSE  WAS  OOHHITTED. 

The  precise  time  at  which  the  offense  was  committed  Deed  not  be  stated  in  the 
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I  BM  STATING  TIUU  OF*  OFFENSE  AND  PERSON  INJURED.  (P*-  ■■• 

indictment  or  information,  but  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  or  filing  thereof,  except  where  the  time  is  &  material 
ingredient  in  the  offense. 

HIttory:     Enacted  February  14,  1S72,  re-eaactmeat  of  |  242  Criminal 

Practice  Act  18&1.  Stats.  1S51.  p.  S3S;  amended  AprU  9,  1880,  Code 

AmdU.  13S0  <P«n.  C.  pt.),  p.  13. 


INDICTMENT— CHARGING  TIME  OP 

OFFENSE. 
1,2.  Indietmetit    sufficiently    certain    as   to 

3.  Same — Averment  that  crime  was  com- 
mitted   before    bringing    of    indict- 
ment not  necessary. 
4, 5.  Same — Precise   day   on   nhich   offense 
was  committed. 

6.  Same — Same — "On  or  about." 

7.  Indictment  shoiviDg  offense  committed 

same  day  offense  was  filed. 
8, 9.  Information    charging    cnmrnissioD    of 
crime  Bubaequeut  to   filing  informa- 


DVember  S6th.  chargrlnK  c 
Ime  on  or  about  Navembi 
t  allesBClon  of  time,  aa  Ii 


]3T    Cat.    6tl,    614. 


to  Blata  BCt  charg'ed  i 
tion.— People  v.  Mlllei 
70   Pac.   7SS. 

7.  iHdletmeBt  akawtBC  that  atttmmt  iras 
COBmlttvd  oa  ■■■■«  day  IndlctBeat  was 
Bled  Is  Kood.  Indictment  need  not  show 
that  otTense  was  committed  on  day  prior 
to  llllnK  of  Indictment. — People  T.  Squires, 
99   Cal.   3!T,    SZ9,   SS   Pac.   1091. 


8.     ■■! 


■ulne«aeBt  to   BUiiK   of   iBlsrniitloK. 

and   containing-  no  other  allegation    that    It 

10.  Bape— Time   is   not   an   ingredient   o(       was    committed    heretofore    or    before     the 

the  crime.  flndlne    o(    the    Indictment,    la    defective. — 

People   V.    Thrall.    GO   Cal.    415.    tlS;    People 

V,    Moody,    «9    Cal.    184,    18G,    ID    Pac.    SSZ. 

9.  But  not  where  Intormatlon  also.  In 
terms,  states  that  acts  charged  were  com- 
mitted prior  to  day  of  Its  flling;  particular 
date  alleged  In  Information  is  not  mate- 
rial to  Humdency  of  charge.  —  People  v. 
Dlnsmore.  102  Cal.  381.  S8Z.  SS  Pac.  6G1. 
Bee  People  v.  Cult.  liZ  Cal.  fi89,  B94,  SS 
Pac.  407. 


Aa    to    erlnlnd    Fro 


tloa  for  aale  of 
lBdlcliae>t.  aad 
alleslDK  the  time  at  the  oCemae,  see  Kerr's 
Cyc.   Pol.    Code    (2d   ed.),    ;  4041    and   note. 

1.  ladletmrnt— SaffleleBCr  ecrtala  aa  to 
tine  If  it  appFars  from  it  that  offense  was 
I'ommttted  some  time  prior  to  flndlng:  of 
—People  ».  Lltttelleld,  B  Cal.  J56. 


356. 


3:!«, 


10.     Rape. 

by  t< 


of  r 


-Tim 


elttier  t 


t  an  Ingredient  c 
nmllte 


It.— People  V.  Sheffield.  9  Cal. 
V,  Squires,   99  Cal.   327,        App.    ISO,   132,   SB    Pac.    67. 

11,  Vartaaee — Betweea  Infonaatloa  aad 
evideaee  showing  that  offense  was  com- 
mitted three  months  prior  to  time  stated 
In  Information  ii  Immaterial. — People  r. 
Rice,  71   Cal.   220,  221,  14   Pac.   861. 

12,  Where  Information  alleged  that 
offense  was  committed  on  or  about  Juno 
flth,  evidence  that  crime  was  committed  on 
June  7th.  la  admissible,  and  does  not  con- 
stitute variance.- People  t,  Sheldon,  43  Cal. 
434,  43T,  »  Fac.  4G7. 

13,  Under  an  Indictment  charging  do* 
fendant  with  embezilement  which  was 
alleged  to  have  been  committed  on  or  about 
the  thlrCy-flrat  day  of  December.  1891.  but 
before  the  flrat  day  of  May.  1892.  evidence 
of  payment  to  defendant  on  March  7,  1892, 
was  admissible,  not  being  too  remote  from 
time  alleged  In  Information.- People  v. 
BIdleman,   104    Cal.    408,    «12,   18    Fac.    E02. 


3.  Saur — Averment  that  erlMe  naa  caai. 
nllted    belarr    lirlnHlng    at    tadlctmeat    not 

■eeeaaarr,  particular  day  having  been  laid 
on  which  offense  is  charged  to  have  been 
committed  prior  to  finding  of  Indictment. — 
People  V.  L,aCuente,  6  Cal,  202.  203;  People 
V.   Miller,    I3T   Cal.    642,    646,    TO    I'ac.    735. 

4.  9aH( — PreclBP  day  oa  which  offeaae 
was  eenaiKted  aeed  aol  be  stated,  unless 
time  Is  of  essence  of  offense.- People  v. 
L,afuente,  0  Cal.  2DZ,  203;  People  v.  Sheldon, 
68  Cal.  434.  437,   9  Pac.   457. 

5.  It  l«  unnecessary  to  charge  In  the 
Indictment  the  precise  date  upon  which  an 
offense  was  committed,  or  to  prove  the 
offenae  to  have   been  committed  on   the  day 

e.iaence  of  the  offeni-e.— People  v.  Woodson, 
Ka   Cal.   App.    531,    liS    Pac.    471. 


§  956.     STATEMENT  AS  TO  PERSON  INJUSED  OB  INTENDED  TO  BE. 

When  an  offense  involves  the  commission  of,  or  an  attempt  to  commit,  a  private 
injury,  and  is  described  with  sufficient  certainty  in  other  respects  to  identify 
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STATSHBNT  AS  TO  PERSON  INJURED. 


the  act,  an  erroDeooB  allegation  as  to  the  person  injured,  or  intended  to  be 
injured,  is  not  material. 


INDICTMENT— STATEMENT   A8  TO 
PERSON   INJURED. 
1.  Commitment  does  not  aootrol. 
2, 3.  Heeeatitj  of  alteg»tioit  as  to  partj  in- 
j  ared — Burgla^. 

4.  Same — Larcenj. 

5.  Same — Bobbeiy. 

6.  Snffieiencj   of    aUegation. 

7.  Same — Aliaaea. 

S.  Same — Count}'  alleged  ai  owner, 
8- 11.  Same — Estate. 
12.  Same — Initiata. 
13,14.  Same— PartDership. 
15- 18.  Same — PartDerebip  or  eorporation. 
19-  21.  Variance  fatal— ABBaa  It, 
22,23.  Same — False   preteuao. 
21.  Same — Larcen?. 

25.  Variance   immaterial — BuBinesa  name. 

26.  Same — Corporate  name. 
27, 2S.  Same—Death  of   owner, 

29, 30.  Same — Failnre   to   prove   ownerBbip. 

31, 32.  Same— Idem  sonans. 

33,  34.  Same — Individual    or    partnership. 

35.  Same — Joint  ownership  with  another, 
36,37.  Same — Middle  initial. 

3S.  Same — Middle  name  of  person  is  no 

39.  Same — Name  of  city. 

40.  Same — Ownership    bj    wife. 

41.  Same — PoesessioD   merely, 

I.     ConnltmMt     dovs     mot     cantroL — On 

charge  of  feloniously  drawing  and  deliver- 
ing a  certain  draft  or  check  with  Intent 
to  defraud  certain  persona,  it  is  Immaterial 
that  the  Information  charges  an  Intent  to 
defraud  one  other  than  the  one  which  the 
committing  magistrate  found  the  defendant 
had  attempted  to  defraud.— People  v.  81e- 
fert,    14    Cal.    App.    101,    111    Pac.    STO. 

Z.  NeecHltr  «t  allfgatloB  a*  (»  partr 
iBlvrcd — BnvKlarr. — In  Indictment  for  bur- 
glary, where  deBcrlptlon  o(  building  entered 
consisted  merely  of  the  name  of  owner, 
allegation  of  ownership  Is  neceasary. — 
People  V.  Parker,  91  Cai.  >1,  94.  17  Fac.  EST. 

i.  Allegation  of  ownerahip  In  Informa- 
tion for  burglary  Is  not  necesHary  where 
property  Is  otherwise  ho  described  that  de- 
fendant can  not  be  misled,  as  Is  case  where 
building  Is  described  by  giving  number 
and  street  In  which  house  Is  situated, — 
People  V.  Price,  14S  CaL  SBl,  ISl,  77  Pac,  71. 

4.  Sane  —  Larceay.  —  In  Indictment  for 
larceny  It  la  material  for  purpose  of  Iden- 
tifying larceny  to  allege  ownership  of 
goods  with  certainty. — People  ».  Thomp- 
Bon.  18  Cal.  114,  tl«. 


Myers 


eral  aliases  1: 


B.  Same — Robbery. — Indictment  tor  rob- 
bery which  falls  to  state  name  of  party 
owning  property,  or  that  It  did  not  belong 
to  defendant,  Is  fatally  detective. — People 
T.  Vice.  11  Cal.  344,  34S;  People  v.  Ammer- 
man,  11B  Cal.  23.  EE,  SO  Fac.  IS, 

S.  SoOlcleBcy  ot  allcEBtlaB, — In  Indict- 
ment for  arson,  allegation  of  ownership 
of  building  Ib  part  of  description  of  offense, 
and  hence  an  Indictment  In  which  It  did 
not  appear  which  of  two  persons  was 
owner  ot  building  Is  defective.- People  T. 
20  Cal.   TS.   it), 

uc — aIIbbcb.  —  Indictment    describ- 
'Bon  upon   whom  assault  is  made  by 
ective,  where  evl- 
ws   that   one    of   names   was   her 
true  name,— People  v.  De  Cleer,  60  Cal.  !SB. 

&  Saaae  —  Connty  alleged  as  owner  of 
property  used  In  the  conduct  of  the  busi- 
ness and  affairs  of  the  county,  which  prop- 
erly the  defendant  la  charged  with  having 
stolen,  compiles  with  the  requirements  of 
above  section, — People  v,  Diamondsteln.  — 
Cal,   App.  — ,   18S   Pac.   679. 

ft.  Saae — Eatatc.  —  Description  ot  prop- 
erty stolen  aa  belonging  to  estate  of 
deceased  person  Is  sufflclent,  —  People  v, 
Frather.  IZO  Cal.  «tQ,  fi«l.  53  Pac,  Z53.  See 
People  V.  O'Brien.  »fl  Cal,  171.  176.  H  Pac. 
4B. 

19.  DleairirrovlBKi  People  v.  Hall.  19  Cal. 
42E.  42t. 

11.  Information  describing  the  properly 
stolen  as  belonging  to  another  as  executor 
ot  estate  ot  deceased  person  Ih  sufTlclent. 
—People  V.  O'Brien.  3E  Cal.  171.  1TB.  31 
Pac.   46. 

12.  Saiae — InltlalB. — In  prosecution  for 
murder,  allegation  that  name  of  person 
murdered  was  8.  M.  Simpson  is  sufflclent. 
—People    V,    Dick.    37    Cal.    277.    280. 

13.  Same^PiiptBenlilp. — Indictment  for 
larceny  describing  stolen  property  as  be- 
longing to  T,  and  C.  sufficiently  describes 
ownership  of  property  aa  being  property 
ot  two  individuals  composing  partnership 
of  T.  &  C,  under  provisions  ot  this  section. 
—People  T.  Oogglns,  80  Cal.  119,  230.  12 
Pac.    ZOS, 

14.  Information  charging  that  stolen 
goods  were  personal  property  of  estate  ot 
T.  &  B.,  copartnera  In  business,  and  doing 
business  In  said  city  and  county  under  firm 
name  and  style  of  T.  &  Co.,  sufficiently 
allege*  ownership  ot  property  so  as  to 
enable  defendant  to  know  what  property 
was  alleged  to  have  been  stolen. — People 
v.   RIbolsl.   8*   Cal.   4»1,    49a.   28   Pac.   1081. 

16.  SaMe— PartaetaUp  oi  eorpantlan. 
— Indictment  alleging  ownership  of  money 
stolen  to  be  In  Wella  Fargo  A  Co.,  without 
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STATBUEXT  AS  TO  PERSON  INJURED. 


aoy  sped  flea  1 1  on  of  copartners,  it  it  Is 
partnership,  or  any  alleKallon  that  It  la 
corporation.  If  such  be  case,  Is  bqd. — People 
V.   Bo^art,   SS   Cal.    HE,    S*a. 

le.  Indictment  for  burning  bulldlnE 
with  Intent  to  defraud  Insurance  company 
which  allcBea  that  company  Intended  to 
be  defrauded  was  Phcenlx  Ins.  Co.,  but  falls 
to  allege  that  such  company  was  corpora- 
tion or  partnership  composed  of  Indi- 
viduals, ftivlng  their  names,  and  that  act 
.  to  Injure  and  defraud 


.them   in   thel 
defective:   su 


16S. 

IT.  Information  for  burglary,  charging 
that  defendant  entered  building  of  San 
mego  and  Coronado  Water  Co.,  held  aultl- 
clent  to  describe  ownership  of  building 
without  alleging  whether  It  is  corpora- 
tion or  partnership,  or  g'lvlng  names  of 
persons  composlnr  such  corporation  or 
partnership. — People  v.  Hanry,  7T  Cal.  4i5, 
447.    IS    Fac.    B30. 

18.  Information  charging  counlerfeitInK 
of  notes  of  Bank  of  England  Is  sumclent 
without  alleging  Incorporation  of  bank. 
fact  of  Incorporation  not  being  element 
of  crIme.—People  v.  McDonnell,  SO  Cal.  ZSG, 
:SB,  13  Am.  St,  Rep.  15>.  S  Am,  Cr.  &e[>. 
147.    32    Pac.    190, 

le.  Vartaacc  fatal  —  Aasaalt.  — Whero 
assault  was  not  described  with  sufllclent 
certainty,  except  by  use  of  name  of  person 
assaulted,  variance  between  Information 
and  proof  as  to  name  of  such  person  was 
fatal.— People  v.  McNealy,  17  Cal.  332,  I3ti 
People  V.  Orelteus,  7B  Cal.  178,  ISO,  21 
Pac.   724. 

20.  Thus  under  Indictment  charglns 
assault  with  deadly  weapon  on  8ln  Oroon, 
evidence  that  assault  was  committed  on 
person  by  name  of  Lin  Qroon.  variance  was 
fatal,— People   v.  McNealy,   17   Cal.   222,   S3S, 

21.  Information  charging  defendant 
with  assault  with  deadly  weapon  upon  per- 
son of  one  George  Maaino  Is  nit  supported 
by  complaint  charging  him  with  assault 
upon  one  Qeorge  Magln. — People  v.  Chris- 
tian.   101    Cal.    4T1.    4TB,    25    Pac.    1043. 

not    to    apply    in    prosecution    for    obtaining 

formation  charged  that  note  obtained  was 
signed  by  one  person  and  evidence  showed 
that  It  was  signed  by  him  and  another. — 
I'cupic  V.  Reed.  70  Cal,  t29,  GS2,  11  Pac.  C7S. 
23.  Information  charging  Intent  to  cheat 
ond  defraud  R.  and  C,  and  obtaining  of 
property  from  C.  ts  good,  though  It  did 
not  appear  that  purpose  was  accomplished 
as  to  R ,  who  did  not  own  property  ob- 
tn I ned.— People  v.  Hlnes,  6  Cal.  App.  122, 
89    Pac.    BS». 


Indictment  for  larceny,  misnomer  ot  owner 
constitutes  fatal  variance,  eapeclally  wbers 
Indictment  did  not  describe  article  slolea 
with  sumclent  certainty  to  Identify  crim- 
inal act  without  averment  as  to  ownership 
of  watch. — People  v.  Hughes,  41  Cal.  234. 
236:  People  *.  Wallace,  24  Cal.  497,  £01,  1« 
Pac,   S60. 


2S.     Vaiiaaee  (HHatertal— Bnslaeiu  >■»•«. 

— Variance  between  Indictment  alleelne 
stolen  property  as  that  ot  Sang  Hup  and 
evidence  showing  that  Sang  Hop  was  hual- 
ncBS  name  of  Yup  Chin  Is  not  material. 
— People  V.  Leong  Quong.  60  Cal.  107,  4 
Am.  Cr.  Rep.  834.  See  People  v.  Arm- 
strong,   114   CaL   S70,   E7t,   4e   Pac.   £11. 

charging  araon  for  purpose  of 
ng  Hartford  Insurance  Company, 
evidence  that  company  was  Hartford  Fire 
Insurance  Company  does  not  con  atl  tuts 
fatal  variance. — People  v,  Hughes,  21  CaL 
2ST,    263. 


>r.     Same — Il< 


Same — Ileatk  ef   oae 

description  Is  ao  accurate  and  satisfactory 
as  to  leave  no  doubt  as  to  Identity  of  act 
charged  to  have  been  committed  except 
as  to  allegation  of  ownership,  proof  that 
one  of  pai'inera  alleged  to  be  owner  was 
dead,  and  that  his  estate  was  represented 
by  executors,  who  were  legal  owners,  does 
not  constitute  variance, — People  v,  Rlbolsi, 
89  Cal.    432,   496,   30   Pac.   1082. 

28,  Variance  between  Indictment  charg- 
ing stealing  of  cow,  property  of  three  per- 
sona, and  evidence  showing  that  at  time 
Indictment  was  found  one  of  persona  had 
died,  did  not  eslst,  ownership  being  prop- 
erly alleged  aa  of  date  when  offense  was 
commuted, — People  v.  Lewis,  64  CaL  401, 
404,   I  Pac.  190. 

19.  Same — FallSTe  to  prsve  aWBerakl^ 
— Where,  In  prosecution  for  stealing  hoga, 
tbere  was  no  evidence  that  defendant  had 
any  right  to  property  or  possession  in 
property  alleged  to  have  been  stolen,  fail- 
ure to  eatabllah  ownerahlp  In  peraona 
alleged   to   be    owners   In   indictment   Is   not 


B  ther 


a  other 


Ing'  to  Identify  property  as  being  prop- 
erty described  In  Indictment. — People  v. 
Bolanger,    71    CaL    IT,    81,    11    Pac.   T99. 

50.  In  prosecution  for  burglary  for 
entering  house  of  H.  W.,  and  evidence 
showing  that  a.  W.  testlded  that  house 
was  owned  by  hla  father,  and  owner  was 
spoken  of   In  testimony  as  Mr.   W.,  and  It 

H,  w„  variance  did  not  appear. — People  v. 
UcGIlver,  27  CaL  ES,  E«,  6  Am.  Cr.  Rep. 
106,   7    Pac,   40. 

51.  Sane— IdeM  aauaa.— Where  Indict- 
ment charged  kidnaping  ot  one  Choy  Pong, 
and  evidence  showed  that  name  of  woman 
actually  taken  was  Toy  Fong,  It  was  not 
error  to  refuse  to  Instruct  that  snch  evi- 
dence would  not  sustain  Indictment. — 
People  V.  Flck.  89  CaL  141,  148,  21  Pac.  7E9. 
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Aa  t*  M«n  ■•mua,  see  note  10  Am.  Cr. 
Rep.   I2>. 

S3.  Variance  between  an  Information 
charslnff  torgery  witb  Intent  to  defraud 
one  Cruelus  and  Inetrument  which  was 
signed  Cruahos  is  immaterial  .^People  v. 
Jamee.   110   Cal.    16G,    1G8.   it   Psc.    478. 

S3.  Same — IndlTtdaal  nr  *art>c»Mp. — 
Under  inCormallon  charging-  theft  of  hares, 
property  of  certain  person,  evidence  that 
horse  belonged  to  partnership  In  which 
such  person  owned  eharei  and  of  which  be 
was  manager,  does  not  constitute  fatal 
variance.— People  v.  Nnnley,  142  Cal.  lOG, 
KIT,    T6    Pac.    6TB. 

H.  Evidence  that  store  alieged  to  have 
been  entered  was  owned  by  partnerahip 
docs  not  constitute  fatal  variance  under 
information  charging  ownership  by  one  of 
partners,  where  evidence  identined  name 
of  store  aa  that  averred  in  Information. — 
People    v.    Edwards,    5»    Cal.    359,    S61. 

SO.  Seme — Jalmt  OWBcnhly  witk  u. 
other.— Where,  in  prosecution  for  burglary. 
It  did  not  appear  that  there  was  any  other 
building  In  locality  described  which  would 
correspond  with  description  in  Information, 
and  proof  showed  thi 


ment.— People  v.  Smith.  101  Cal.  5S3,  GST, 
ST   Pac.  Glfl. 

Sa.  SUB»— Ntddle  mmmB  at  prnom  ■■  >• 
vat  of  >■■•«,  and  It  Is  aufllcient  to  men- 
tion flrst  name  with  aurname,  and  If.  on 
trial.  It  appear  that  person  had  middle 
name,  It  would  be  no  ground  for  acquittal 
or  motion  in  arrest  of  Judgment,  and  hence 
where  one  was  accused  of  killing  J.  P.  B„ 
an  Instruction  that  he  can  not  be  found 
guilty  of  killing  J.  T.  B.  Is  properly  re- 
fused.— People  V.  Lockwood,   G  Cal.  2DG,  ZOG. 

SP.  Saae— Naae  of  eltr-^Under  indict- 
ment charging  embezzlement  from  "City  of 
8an  Jose."  fact  that  corporate  name  waa 
"Mayor  and  Common  Council  of  City  of 
San  Jose"  does  not  render  Indictment  bad. 
— People  V.  Potter,  35  Cal.  110,  113.  See 
State  V.  St.  Clalr,  t  Idaho  10»,  112,  G3  Pac.  1. 

49.  Sane_Ow»nklv  br  wife.  — Under 
Information  charging  larceny  from  person. 
and    alleging    that    property    was    personal 


aerty    . 


it     ■ 


,    T4    Cal, 


thr 


refuse  to  Instruct  that  if  at  time 
if  larceny  she  was  married  woman,  and 
■urse  stolen  was  bought  with  money  ot 
ler  husband,  they  should  actiuit.  descrlp- 
lon  being  suITIclent  to  Identify  act. — Peo- 
>le  V.  Watson,  T3  Cal.  iOi,  401,  14  Pac.  87. 
41.  Sane  — Pasacaelea  merely.- Where 
Idence  ahowed  that  pistol  stolen  was 
on    of   person    alleged    In    indlct- 


>   be   owner. 


t  it 


Is  not  neceaaary  that  property  alleged  t 
have  been  taken  was  personal  i 
of  such  person,  but  sulBclent  If  i 
belonged  to  person  other  than  defendant, 
was  correct. — People  v.  Anderson,  SO  Cal. 
aOG,    20T,   22  Pac.   IIS. 


lolntly  Interested  In  building,  variai 
immaterlal.^People  v.  BItancourt, 
188.    191,    IG   Pac.   T44. 

SO.  flame — Middle  IvIDaL— In  prosecu- 
tion for  forgery,  omission  of  Initial  of 
middle  name  In  designation  of  person  In- 
tended to  be  defrauded  by  forged  Instru- 
ment la  Immaterial. — People  v.  Ferris.  SS 
Cal.  44!.  444:  People  v.  Smith,  103  Cal.  G88, 
G6T,  37  Pac,   GIB, 

31.  Where  person  was  sufllclently  Iden- 
tified as   party   intended   in   forged   instru- 

§967.  CONSTBTTGTION  OF  WORDS  USZD  IN  AN  INDICTMENT  OB 
INFORMATION,  The  words  used  in  an  indictment  or  information  are  con- 
strued in  their  neual  acceptance  in  common  language,  except  such  words  and 
phrases  as  are  defined  by  law,  which  are  construed  According  to  their  legal 
meaning. 

Hfttory:     Enacted  February  14,  1872,  re-enactment  of  |  244  Criminal 
;   amended  April  3,  1880,  Code 


CONSTRUCTION  OP  W0BD8  IN 
INDICTMENT, 

1,  As  to  ^netallf. 

2,  "About." 

3.  "Cattle." 

4.  "Daughter." 
.1.  "Forge." 

6.  "Malice  aforetbotiglit, " 

7.  "Sabotage." 

8.  "Steal." 

9.  "WUfallj,   UDlawfullj,  and   felonionsl;." 

As    ta     criminal    aya^lcallam     Ba4     aaflU 
elraer  «f  ladletasea^  see.   ante.   |  tGl,    note 


1.  Aa  to  geaerallr. — Words  used  tn 
Indictment  are  to  be  cona trued  according 
to  their  common  acceptation,  except  worda 
and  phrases  speclflcally  defined  by  law. — ■ 
People  y.  Llttlefleld,   S  Cal.   IGG,  SG«. 

>■  "Abant." — In  charging  value  of  prop- 
erty as  being  "about"  eighty  dollars,  the 
word  "about"  may  be  tiaed  aa  synonym 
for  "nearly"  or  "approximately." — People 
y.  Peltln.  1  Cal.  App.  (11,  S14.  St  Pac.  9tO. 

».  •H^attle."- Indictment  charging  de- 
fendant with  taking  three  head  of  cattle 
IB  aufflclently  certain  withput  showing  par- 
ticular species  of  cattle  taken. — People  v. 
Llttlefleld,   G  Cal.   IGE,   3G«. 
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4.  "Daankter,"  tn  Indtctment  for  Incest, 
means  an  Immediate  female  deicendant, 
and  not  an  adopted  daughter,  atep-daugti. 
ter.  or  daughter-in-law. — People  t.  Kaiser, 
119    Cal.    4G$.    45T,    El    Pac.    TOS. 

5.  -For«:r."— Indictment  alleging  that 
defendant  did  make  and  forge  certain  In- 
■  trument  la  not  defective  In  falling  to  use 
words  of  statute,  "falsely  make  and  forge," 
the  word  "forge. "  when  used  In  law.  Imply- 
ing fraudulent  deceit,  and  hence  Implying 
false  making  to  same  extent  a^  II  It  were 
said  "falBBly  forged. "—People  V.  Mitchell, 
92  Cal.  S»0,  E9Z.  28  Pac.  GBT. 

S.  "Maltee  ■rorethanKkt."— An  Informa- 
tion for  assault  with  Intent  to  commit  mur- 
der, charging  that  defendante  committed 
assault  with  malice  aforethought,  need  not 
alleee  that  act  was  done  ilnlawfuUy. — Peo- 
ple V.  Ah  Toon,  es  Cal.  382,  36S,  9  Pac.  311. 

T.  "SBbatoKc"  carries  with  It  the  legal 
meaning  given  It  In  the  Criminal  Syndical- 


ism Act. — People  v.  Malley,  —  Cal.  App. 
—,  1»4  Pac.   ti.  El. 

S,  "Steal,"  having  a  well-defined  mean- 
ing In  Its  common  and  every-day  use  and 
general  acceptation  as  to  caking  and  car- 
rying away  feloniously  personal  goods  of 
another,  will  be  construed  to  have  such 
meaning  In  Information  for  larceny,  and 
hence  such  Information  will  not  be  defec- 
tive for  falling  to  allege  that  act  was 
done  feloniously. — people  T.  Lopei,  »<>  Cat. 
669,   67!,    »7   Pac.   4!T. 

ft.  "WIlfBllr.  ■nlawfallr,  aad  felvBt- 
•Bsly**  conniving  at,  consenting  to,  and 
permitting  placing  of  his  wife  In  house  ot 
prostitution,  sufflclently  charges  placing- 
her  there  for  purpose  of  prostitution,  the 
words  "wilfully,  unlawfully,  and  feloni- 
ously" eicludlng  any  act  that  would  be 
lawful.— Pe  op  la  v.  Head,  146  Cal.  EDO,  78 
Pac.   1047. 


§968,  CONSTBUCnON  OF  WORDS  USED  IN  A  STATtTTE.  Words 
used  in  a  statute  to  define  a  public  offense  need  not  be  strictly  pursued  in  the 
indictment  or  information,  but  other  words  conveying  the  same  meaning  may 


History:  Enacted  February  14.  1S72,  re-enactment  ot  S  24B  Crtmlnal 
Practice  Act  1851,  Stats.  1851.  p.  238;  amended  April  9,  1S80,  Code 
Amdta.  1880  (Pen.  C.  pt.),  p.  13. 


CONSTRUCTION   OP   WOBDa   IN 

STATUTE. 

1.  Construction  of  section — Applicable  to 

ail  indictments  and   informatiooB. 

2.  Same — Words  coaTejing  same  meaning 

3.  Indictment   or   infonnation — Sufficient 

if  lanfruage  of  statute  is  substan- 
tially followed. 

4.  Same — Assault   with  intent,  etc 

5.  Same — Bribery. 

6.  Same — Same— Offering  bribe, 
7-  0.  Same — Embezzlement, 

10.  Same — Ineest. 
11,12.  Same — Larceny. 

13.  Same — Murder, 

14.  Same — Rape. 
15, 16.  Same — Bobbery, 

17.  Same — Whenever  statute  providing 
facts   necessary   to   be   set   forth, 

15.  Same — Where  statute  mentions  several 

distinct  acts. 
As     to     erlmlBsl     sradlcsllsH     ssd     sntt- 
clrney  ot  iDdtctHest,   see,   ante,   |  lEI,   note 

I.     CasatmctloB      •(      acetlan^Applieable 
to    all    ladletiBcatB    aa«    IntomatloBB,— Ez 

parte  Mansfield,  10«  Cal.   lOD,   407,   SI  Pac 
776. 


3,     Sas 


Ise  ■■  Btatste  may  be  used. — People  y. 
Kelly.  Gfi  Cal.  371,  )7S,  citing  People  T. 
Olrr,   6)  CaL  129. 


S.  Indletmeat  or  iDtoraaBtlos — Snaelrat 
It  language  at  elatnte  ■■  aabstaatlallr  fol- 
lowed— People  T.  Patterson,  102  Cal.  839. 
243,  36  Pac.  436.  See  People  v.  Townaley, 
30  Cal.  406.  40G:  People  v.  Mahlman,  82 
Cal.  585.  23  Pac.  146;  People  v.  King,  125 
Cal.   369,   3T1,  68   Pac.   19. 


>   efts  I 


■aite   ot  Btstii 


I  950,   note   pars. 

4.  Same — Asuolt  with  lateBt.  etc.— In- 
dictment for  assault  with  Intent  to  Inflict 
bodily  Injury.— See,  ante,  |  !46,  note  pars. 
2B,   lia-llT. 

B.  S  B  M  e  —  BribcTT.  —  Indictment  for 
bribery    substantially    in    the    language    of 


Edson,  68  C 


.  10  I 


.   192. 


«.  Sane — Sane— OSerinK  bribe.— Indict- 
ment (or  olterlng  bribe  to  member  of  board 
ot  directors  of  corporation  Is  sufllclent, 
without  alleKlns-  that  such  directors  were 
trustees,  "directors"  and  "trustees"  having 
same  meaning.— People  v.  Turnbull,  93  Cal. 
SID,  831,  19  Pac.  224.  citing  Farmers'  A  M. 
Bank  7.  Downey,  63  Cal.  468,  11  Am. 
Rep.  St. 

7.  aauae  —  BBbeaslemeBt,  —  Indictment 
for  embezzlement  not  following  exact  lan- 
guage of  statute,  but  using  words  convey- 
ing same  meaning,  held  sufllclent. — People 
T.   Potter.    36   Cal.    114,   114. 

8,  Indictment  for  embeulement  ot 
money  from  an  association,  by  oincer 
thereof,  which  was  drawn  substantially  In 
language   of   statute.   Is   sufllclent,   without 
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•tfttlng  names  o(  perflons  compoalnr  asao-  14.     Soar— Ba»«— Intormatlon    for    rape 

elation, — People   v.    Uablman,    BE   Cal.    BBS,  lubatantlallr     In      the     lanKuage     of     the 

686,  21  Pac.  14B,  Btatute,    Is    aufflclent. — People    v.    Mesa,    i3 

S.     Information     charKlns    embeailement  CaL   S80.   SB4,    19   Pac   11«. 

t  phraae.  See,  ante,  f  161.  note  pars.  iS.  2>. 


I    and    lawful    < 

omitted,    and    worda,    "con 
as  such  ofllcar  aforesaid," 


IS.     Same  —  Robberr.  —  Indictment 
robbery. — See,    ante,    i  Ml,    note    pars. 

25,   Jl. 


„u,..,„..-P„p,.  •,.  w.rd. ...  c. ....  „i'-,„^- ;» '.".«.'.=»%»•„'.■•:  ',T"z: 

80S,   88  Pac,  ni. 
10.    Same  —  Inceat.  —  Informatli 


Btitute   crime,    tndic 

:tmenl 

win   be   aufflclent. 

— People  V.  Thompson,  4 

Cal.   SIB,   340. 

IS.      Sane — When   atatate   wentloHa  ht. 

erat    dlsHiict    acta 

m  lade  mean  qr.  It  Is 

only  r 

loceeaary.  Id  alat- 

InK      'acta      conatit 

utlng 

elther     of     theae 

suase    of    sUtuto.- 

-PeopI 

e    V.   Magulre,    21 

Cai.  est,  640. 

Whitman     v.     State,     IT     Neb.     224,     226,     22 
468;    State    v.    Anderson,    3    Nev.    2S4; 

^-,  V.  Colton,  I  Utah  4SS:  United  States 

note  para.  26-26.  ,.   cannon,    4   Utah    122,   146.    7   Pac.    360, 

11.     Sat..  _  L..„.r.  —  Information  for  ,y_     Sa-e—Wbe.eTer     .t.tate     proTltftiw 

larceny  charging  defendant  with  ■■■tealing"  ,,„,  mrtBmmmrr  to  ■>•  aet  (»ib  Is  anbatan- 
certaln  property,  held  aumclent,  though  It  (ially  followed  ao  aa  to  put  prlaoner  upon 
did  not  allege  that  such  taking  waa  done  ,air  notice  of  ofTenae  charged,  and  time, 
felonloualy.— People  v.  Lope.,  SO  Cal.  669,  pia„,  „nd  clrcumslancea  neceaaary  to  con- 
6T1.  27   Pac.   42T. 

IS,  Indictment  for  larceny  charging 
that  defendant  felonloualy  did  ateal.  take, 
and  carry  away  cow  la  not  detective  for 
not  ualng-  worda  '"lead  or  drive  away." — 
People   V.    Strong,    46   Cal,    202. 

13.  Sane^Manler. — Indictment  or  Infor- 
mation for  murder.— See,  ante,  i  187,  note 
para.   3S9,    291. 

§969.  mSICTHENT  OB  IHrORBIATIOir,  WHEN  SU7FICIENT,  The 
indictment  or  information  is  sufficient  if  it  can  be  understood  therefrom: 

1.  That  it  ia  entitled  in  a  court  having  authority  to  receive  it,  though  the 
name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury  of  the  county  in 
which  the  court  was  held,  or  if  an  information,  that  it  was  subscribed  and 
presented  to  the  court  by  the  district  attorney  of  the  county  in  which  the 
court  was  held. 

3.  That  the  defendant  is  named,  or,  if  his  same  can  not  be  discovered,  that 
he  is  described  by  a  fictitious  name,  with  a  statement  that  his  true  name  is 
to  the  jury  or  district  attorney,  as  the  case  may  be,  unknown, 

4.  That  the  offense  was  committed  at  some  place  within  the  jurisdiction  of 
the  court,  except  where  the  act,  though  done  without  the  local  jurisdiction  of 
the  county,  is  triable  therein. 

5.  That  the  ofitense  was  committed  at  some  time  prior  to  the  time  of  finding 
the  indictment  or  filing  of  the  information. 

6.  That  the  act  or  omission  charged  as  the  offense  is  clearly  and  distinctly 
set  forth  in  ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to  know  what  is 
intended. 

7.  That  the  act  or  omission  charged  as  the  offense  is  stated  with  such  a  degree 
of  certainty  as  to  enable  the  court  to  pronounce  judgment  upon  a  conviction, 
according  to  the  right  of  the  case. 

Hlitory:  Enacted  Febmary  14,  1872,  Bnbatantlal  re-enactment  of 
I  246  Criminal  Practice  Act  1S51,  Stain,  IS51,  pp.  23S,  239;  amended 
'  April  9,  ISSa.  Code  Amdts.  ISSO  (Pen.  C.  pt.),  p.  13. 
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8UFPICIENCT  OP  rNUIGTMENT, 
L    In  Gen&sai. 

1.  Construetion  o(  section — Applicable  to 
all  iDdiotmentB  and  iuronnitions. 
2,  3.  Same— Substance   of   indictment   sama 

as  in  eominon  law, 
■  4.  Averment  with  reference  to  examina- 
tion of  defendant. 

5.  Designation  of  pleading. 

6.  Embezzlement — Indictment     sntticient, 

7.  In formfttion— Partly  in  Engliah,  partlj 

in  Chinew. 

8.  Name — Fictitious  name  of  defendant. 
8,10.  Same — Omiation  of  "Jr." 

11.  Surplus  allegation. 

12.  Title  of  court— Indictment  entitled  in 

court  of  MBsione. 

13.  Same— Omiasion  of  county  in  title. 
14- 16.  Venufr— Necewity  of  allegation. 
17- 19.  Same — Sufficiency  of. 

20.  Same — Same— Negativing    jurisdicUon 
of  federal  court. 
21,  22.  Same^Same— Property   stolen   in   an- 
other county  or  state. 
23.  Warrant  of  arrest  as  affecting. 


cle&«7  »t  Indietmeiif.   see,  ante,    1  S62.   note 

I,     IN   QENEHAU 

1.  CanatmctloB  at  sectlOB — ApvIlcaMe  la 
>ll  lKdlct-i«ntii  and  In  tor  mat  Ions.- Ex  parte 
Mansfleld,  108  Cal.  400,  407.  SO  Pac.  776. 

3.  Sbv*— SabstaBce  of  iBdlctBieiil  mnat 
■tfll  be  tke  ■■■!«  ■■  ■«  pommoa  law,  every 
averment  that  Is  subatanllally  necesBarjr 
for  information  of  defendant,  bo  that  he 
may  know  parttcnlar  circumstances  of 
charse  alleg:ed  against  him  and  how  to 
defend  himself,  Is  still  required;  thus  In 
Indictment  for  murder.  It  must  be  alleged 
ihat  wound  Is  mortal  and  that  party  died 
of  wound.— People  v.  Lloyd,  S  Cal.  B4,  66. 
See  People  v.  Rozelle,  78  Cal.  84.  87,  20  Pac. 


Ing  In  the  cavacltr  of  agent  collector  and 
trustee  lor  another;  that  while  acting  In 
that  capacity  he  came  Into  the  possession 
of  money  belonglnK  to  bis  principal  and 
held  auch  money  In  hla  trust  capacity  and 
that  accused  converted  such  money  In  vio- 
lation of  his  trust. — People  v.  Schroeder,  — 
Cal.   App.  — ,   186    Pac   60T. 

7.  IntonalloH  —  Partly  >■  EbkIIsI)  bb< 
psTlly  tu  CklBHc  Is  not  in  ordinary  lan- 
Kuage:  hpnce  Information  charglnK  sale  of 
lottery  which  sets  out  lottery  ticket  in 
Chinese  langniase  without  any  Iranalallon. 
Is  fatally  defective. — People  v.  Ah  Sum,  91 
Cal.   648,  £60,   M  Pac.  680. 

S.  Same — Fletltlvaa  ■■»«  of  defeadaat 
In  complaint  to  Justice  of  peace  does  not 
Invalidate  Information. — People  v,  Wheeler. 
7S  Cal.    863,    iGC,    14   Pac.   T9S. 

9.  Smmk — OnlHiM  of  addltloB  o(  -Jr." 
which  Is  contained  in  warrants  does  not 
render  complaint  defective,  addition  belns 
no  part  of  name  proper. — San  Pranclsco  v, 
Randall,  64  Cal.  408.  409. 

10.  Information  entitled  People  v.  O.  Jr. 
and  charglnir  said  O..  and  concludlne  by 
statlnK  all  of  acts  of  said  O.  Jr.,  with  an 
Indorsement  on  back  of  People  T.  O.  Jr., 
was  suRlclent  to  show  that  defendant  was 
charged  under  name  of  O,  Jr.— People  ». 
OllTerie,   187   Cal.   878.   878,    59    Pac.   772. 

11.  Sarplu  allecalisBB. — Where  an  in- 
formation charging  the  crime  of  assault 
With  Intent  to  commit  robbery  sufflciently 
satlsfles  the  requirements  of  the  statute  as 
to  such  a  charge,   it  is  not  necessary  that 

lude  any  language  descriptive  of  the 
I  by  which  the  party  assaulted  was 
1  fear,  and  where  tt  does  ao.  It  may 


t  In  t 


mpllar 


vision  «  of  this  section  Is  not  subject  to 
demurrer.— People  v.  Colburn.  106  Cal.  648. 
38   Pac,  1106. 

4,     AvPTBeal  wll*  re*ereBC«  *o  esamlna- 
(loa  of  deteadaat  before  evneslllInK  bbrIs- 


'   In 


■    lnf< 


—People    V.    Shubrlck.    B7    Cal.    666. 

S.  De-ia;nall«n  of  pleadlas.- W  here 
word  "information"  appears  In  heading  of 
Information.  It  la  nol  necessary  that  plead- 
ing shall  be  deslKnated  In  Information  In 
body  thereof.— People  v.  Baker,  100  CaU 
188,   189,   38    Am.    St.   Rep.    876,   14   Pac.    649. 

S.  BmbesnleHiciit  eharced  —  Inillct^eat 
■nneleat  when  In  plain  and  concise  lan- 
guage It  alleges  that  the  accused  was  act- 


IX  Tllle  of  eomrt  —  IndlettBent  ealtlled 
In  court  of  BFsslann  of  City  and  County  of 

San  Francisco  was  properly  entitled. — 
People  v.  Beatty.  14  Cal.  687.  672;  People 
V.  Connor,  17  Cal.  864.  166;  People  v.  Rob- 
inson,   17    Cal.    368,    870. 

13.  Saaae— OmiHiOB  of  eoBnly  ■■  title  of 
court  WAS  technical  error  which  did  not 
affect  substantial  rights  of  defendant. — 
People   v.    Biggins,    66   Cat.    664,    666,    4    Pac. 

14.  VesQc  — NeeeMltr      of     aUccatlon. — 

Indictment  not  alleging  that  offense  waa 
committed  In  county  In  which  defendant 
was  Indicted,  ts  fatally  defective.— People 
V.   O'Nell.    48   Cal.   367,    ISS. 

16.     Indictment   must   allege    that   oftense 

and  hence  Indictment  alleging  that  otTense 
was    committed    In    certain    county    la    not 

In  city  in  such  county  has  exclusive  Juris- 
diction of  olfenae  charged  in  state. — People 
V.  Wong  Wang,  92  Cal,  877.  880.  28  Pac.  270. 
IB,  In  Indictment  under  atatute  provid- 
ing   that    when    oSenae    Is    committed    on 
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board  Tesaal  navlKatlng  on  river  or  bar,  or 
lylnK  therein,  jurisdiction  ■hKll  be  In  any 
county  throUKh  which  vessel  !■  navle-sted, 
or  In  county  where  voyage  terminates, 
facts  glvlns  Jurledlctlon  to  court  must  be 
clearly  allCKed.  —  People  v.  Dousherty,  7 
Cal.    39S,    39S. 

IT,  Sane — Sallcieacr  ■(' — Indictment  for 
arson  charging  defendant,  then  and  there 
being  In  county  In  which  Indictment  was 
found,  "then  and  there"  burned  certain 
dwelllnK-house,  autOclently  shows  Jurisdic- 
tion of  court. — People  t,  Wooley,  U  CaL 
<S<,    496. 

IS.  Where  worda  "County  of  I.oa  An- 
galea,  State  of  California,"  were  used  In 
Urst  part  of  Information,  It  was  sufficient 
afterwards  to  allege  that  crime  was  com- 
mitted  "at  county  and  state  aforesaid." — 
People  V.  Baker.  100  Cal.  18S,  189,  38  Am. 
St.  Rep.    2T6,   84   Pac.   648. 

19.  Indictment  purporting  to  be  found 
by  grand  Jury  of  County  of  Ban  Francisco, 
and  describing  defendant  as  citizen  of  City 
and  County  of  San  FYanclsco,  and  charging 
hin:  with  commission  of  crime  at  said  city 
and  county,  sufflclently  lays  venue. — People 
V.   Lafuente,    6    Cal.    102.    208. 

SO.  iame^Same— WegatlvlBg  Jnrlsdletloa 
of  federal  eanrt. — Indictment  need  not  neg- 
ative Jurisdiction  of  federal  court,  merely 
because  offense  committed  on  land  owned 
by  federal  government. — People  v.  Collins. 
106  Cal.  E04,  609,  SO  Pac.  18;  People  ».  Fred- 
ericks, 106  Cal.  664,  667,  89  Pac,  944;  State 
V.  Carlson,  89  Ore.  19,  87,  38  Pac.  1018,  1118. 
31.  Same^§awe — Prapcrty  atolcn  In  ■■• 
other  eonaty  or  atatc—Where  property  was 
stolen  In  one  county  and  removed  Into 
another,  removal  Is  to  be  regarded  as  new 
caption,  or  asportation,  and  It  la  proper  to 
charge  thief  with  commission  of  offense  In 
county  Into  which  he  took  property,  and 
It  Is  not  necessary  to  charge  him  with  com- 
mission of  larceny  In  county  where  prop- 
erty was  flrst  stolen. — People  v.  Mellon.  40 
Cat.  64S,  «G6.  See  People  t.  Oardu,  26  Cat. 
631,    688. 

23.  So,  also,  where  property  was  stolen 
In  another  state, — People  t.  Staples.  91  Cal. 
23,    37,    27    Pac.    628. 

38.  Warrant  of  Brreat  aa  afleetlBB. — > 
Regularity  of  proceedings  by  Information 
does  not  depend  In  any  manner  on  affldavlt 

has  no  connection  with  11.— People  V. 
Wheeler.  TS  Cal.  162.  266,  14  Pae.  796.  See 
People   V.  Velarde,   69  Cal,  467,  468. 

II.     INDICTMENTS  FOR  PARTICULAR 
CRIMES— CROSa-REFERBNCBS. 

Aa  te  areaaallaa  tor  maval  af  oMeera, 
see,   ante.    I  TT2  and   note. 

Aa  to  adnlalateriac  draga  with  latent 
to  pradnce  DilHanlace,  see,  ante.  {  171  and 


polaoB,  see,  ante,   1  316,   note  pars.  9-10. 

Aa  to  ladtctBeat  (or  arsoa.  see,  ante, 
1447.  note  para.  33-36;  1448,  note  par.  3; 
1453,  note  pars  18,  19;  |  4ES,  note  par,  1; 
i  464,  note  par  2. 

As  to  ladletment  far  aaaaalt  with  canstle 
ehenlealB,  see,  ante,  f  244,  note  pars.  2.4. 

Aa  to  iDdlctBent  for  assault  with  deadly 
weapon,  see,    ante,   i  246,   note  part  III. 

Aa  to  iBdletnea*  tor  aaaBBit  with  lateat 
to  efiKBIt  erlnie  acalaat  aatare,  see,  ante, 
g  220,  note  par.  >. 

Aa  to  ladletaieat  for  aaaaalt  with  latent 
to  coaiBilt  rape,  see,  ante,  I  330,  note  pars. 
■3-90. 


or  eacapc  of  yrlsaaer,  sea,  ante,  )  101,  : 

As  to  ladtetaaeata  far  attempta,  see,  ■ 

I  684  and  note. 


Aa  to  ladletmeata   for  hrlbery.  See.  ante, 

i  S7,  note  para.  6-8;  |  68,  note  pars.  6-9; 
186,   note  par.  88;   1 166,  note  para,   3-6. 

Aa  to  lBdlet»eata  for  harglary,  see,  ante 
I  469  and  note. 

Aa  to  ladletMeat  for  eeasplraey,  see.  ante. 
|1S2,  note  pars.  48-60;  1 181,  note  par.  8. 


I.  I  186, 


[  wlta. 


loaa  of  elee- 


fraas  teattfylng,  see,  ant 
Aa  to  ladletBents  for 
tloa   laws,  see,    ante,    I  41,   r 
I  46,  note  pars.  4-6;   1  51,  nt 

As  t*  tBdietBCBta  for  eBbeaaleneBt,  see, 
ante,  ]  603  and  note. 

As  to  iBdletaeata  for  citortloa,  see,  ante. 
170.  note  pars.  11,  It;  |  94.  note  pars.  3-6' 
1(618-623  and  notes. 

As  to  ladlctBieBto  far  fallare  to  pay  over 


Aa  to   I 


'.  14. 


r  talae 


■adlet 


oaiB,  see,  ante,    i  138,   note   par.   t. 

As  to  iBdletneata  for  forgery,  see.  ante, 
1470,  note  part  IV;  1474,  note  pars.  8.  4; 
1  475,  note  par.  8;    1  476,  note  pars.  18-37. 

As  to  iBdletBeat  tor  fraadaleatly  prc- 
aentlBg  elalBia  ta  pahlle  eScer^  see,  ante 
172,  note  para.  t-lL 
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Aa  to  ■■dletHCBM  far  mauilBDKkter,  He«, 

ante,   i  1S2.   note   part  III. 

I  18T.  note  part  V;  1 189,  note  part  II:  1 194. 

Aa  t«  iBdlctBota  tar  BatUatlaB  or  re- 
■■avml  of  4eBd  bodtea.  Bee,   ante,   i  290  and 

Ab  to  IndletniCBt  for  aaalllatlon  of  lab- 
ile r«ard.  Bee,  ante,  fill,  note  para.  11-13. 

Aa  to  iDdletBieal  far  abatnictlBK  hlck- 
wara   br  tralB,  see.   ante,   f  3S9c  and  note. 


Ills,   note    pare.    St-SI;    I  SSt    and    i 

Aa  to  iHdletHHt  for  plaelna;  wife  la  kamsa 
at  proatltatloB,  aee,  ante,   |  tttg  and  note. 

Aa  to  iBdletBicBta  far  ^aUntlaa  •(  atroan. 
aee.    ante.    |  371   and    note. 

Ab  to  ■■llctBaBlB  far  ■■latalMfnc  «Bblle 
■■laaBee,  see.  ante,  I  STO  and  note. 

Aa  to  iBdlet^eBta  far  rape,  see,  ante, 
t  381,   note  part  II. 

Aa  (a  iBMctBBeBtB  far  rveatvlBC  atalca 
WFapertr>  aee,  ante,  |  4>(  and  note. 

Aa  to  iBdlctmeBta  for  rcalatlBK  ■■eera, 
see.   anie,    f  S9,    note  para.   I-IZ;    1 148,  note 

Ab  ta  iBdIetneBtB  far  riot.  see.  ante,  I  401 

Aa  to  iBdlctiBeBta  for  ntbberr,  aee,  ante. 
I  311,   note  part  U. 

Aa  to  iBdletnaBt  for  bbIc  of  HqBor  to 
ladlau,   see,    ante,    |  S8T  and    note. 

Aa  tm  iBltetMOBla  tor  aedBellaa  for  var- 
pnaea   of  proatltBttaB,   aee,    ante,    1  I6t    and 

Aa  to  IndletvcBta  tor  aabaraatloB  •!  par- 
Jarr>  Bee,   ante,    I IIT,    note   para.    1-1. 

Aa  ta  iBdletBieBtB  far  rasraBcr,  aee.  ante. 
I  GIT  and  note. 

Aa  ta  lutarBiatlaB  tar  chlld-atcBllBK,  aee, 
ante,  t  ITS  and  note. 

Aa  t»  iBfar^iBtiaB  tar  eaaipaBadlBc  ■ 
teloBy,  Bee,    ante,    i  IGS,   note    para.   C-8, 

Aa  to  InfonBatlaB  for  tralB-nracklnc  aee. 


§960.  IHDICTHENT,  ETC.,  WHEN  NOT  INSTTTFIOIENT.  No  indict- 
ment  or  information  is  insufficient,  nor  can  the  trial,  judgment,  or  other  pro- 
ceeding thereon  be  affected  by  reason  of  any  defect  or  imperfection  in  matter 
of  form  which  does  not  tend  to  the  prejudice  of  a  substantial  right  of  the 
defendant  upon  its  merits. 

History:     Enacted  February  14,  ISTZ,  re-enactmeiit  of  S  247  Criminal 


INDICTMENT  — INSUFFICIENT,  WHEN. 

1.  Construed  with  other  sections. 

2.  A<i(lition  of  "Jr." 

3.  Allegation  of  intent. 

4.  Amendment  of  indictment. 
S,  6.  Conclusion   misplaced. 

7.  Description  of  crime, 
8.  9.  Description  of  forged  instrument. 

10.  Description  of  owner. 

11.  Description  of  property  stolen. 

12.  Grammatical  error. 

13.  Minor  imperfections  and  defects. 

14.  Same — Information    charging    varions 

offenses — Attempt  to  eitort  money. 
15, 16.  Same — Same — Burglary. 

17.  Same — Same — Counterfeiting. 

18.  Skme — Same — Embeiilement. 


p.  239;   amended  April  a. 


BO,  Code 


Murder,  need  not  set 
out  meaDB  or  weapon  used. 

20.  Same— Same— Petty  larceny. 

21.  Same— Same— Robbery    by    means    of 

force   and    fear. 

22.  Same — Same — Violation    of    ordinance 

by  board  of  Bupervisor?. 

23.  Omission  of  initial  of  middle  name  of 

person  intended  to  be  injured, 

24.  Omission  of  name  of   county  in   title. 
Aa  to  Bame  ot  defendaat,  see,  ante,  |  9G3 

Aa  la  Bame   at  pcraaa   lajBred,  see,  ante. 
t  9Se   and    note, 

Ai  to  wal' 
iBfaratatloB, 
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I.     Co>alTac<   wltk  athpr  ■retloQB  ot  the 

Penal  Code. — See.  ante,  i  950,  note  pars.  1-t. 

SS.  A«dltl<»  "Jr."  Is  no  part  o(  name 
proper,  and  hence  failure  of  Information 
to  itale  name  of  defendant  with  "Jr."  at- 
tached In  every  instance  when  uaed  In 
information  does  not  prejudice  aubstantlal 
right  ot  defendant. — People  T.  Ollverla,  127 
Cal.  116.  378.  E9  Pac.  773.  See  San  Fran- 
clBco  V.  Randall.  54  Cal.  tOS,  410. 

S.  AIIpkhIIob  b1  latoL— I  n  d  1  c  t  m  e  n  t 
charging  defendant  with  stealing  certain 
property  was  not  prejudicial  to  defendant 
In  falling  to  allege  Chat  taking  was  done 
fcloniouBly.— People  v.  Ijopei.  90  Cal.  GSS. 
673.   27   Pac.   427. 

4.  Amradnent  of  IndletBent.  —  Where 
defendant  was  Indicted  with  another  per-  , 
aon.  alteration  ot  Indictment  by  erasing 
name  of  such  person  and  ward  "and"  con- 
neMlng  defendant's  name  and  such  other 
name  does  not  render  Indlccment  bad.  It 
not  prejudicing  defendant. — People  v.  Car- 
roll, 32   Cal.   GSB.   670.   28   Pac.    SOD. 

5.  Co 
charglni 


clnaloa      mlapIaeeA.  —  Ini 

grand   larceny  and   then 


.  forct 


and  elTec 


concluding  i 
."  etc.,  after 
lad    of  after 


Fatally    defec- 
irds.    "against 


^rlption  of  often 
'1th  Intent  to 
.  both  Indlotmi 
It,— People  V.  Mc 


.   44«.  4  Pac.  421. 


Indict 


for 


leck. 


forgery       alleging 

uch  defect  of 
itlal  right  of 
12S    Cal.    169, 


also  copy  of  check,  is  i 
form  as  to  prejudice  ai 
defendant.— People  v.  K 
370.   Eg   Pac.  IB. 

10.  DncrtptloH  ot  awaeF. — Information 
charging  stolen  property  to  have  belonged 
to  estate  ot  deceased  person,  held  not  to 
have  misled  or  Jeopardised  defendant. 
though  such  property  In  fact  belonged  to 
such  executors  and  administrators. — People 
V.   Prather.   130  Cal.  660.   663.  E3   Pac.  2ES. 

P.  c— ei  w 


DeaerlpMoB    ot   pmpcrtr    at«l». — Tn- 

for  feloniously  taking  three  head 
of  cattle,  without  showing  particular  spe- 
cies of  cattle  taken,  held  not  prejudicial  to 
defendant.— People  v.  UtCleHeld.  6  Cal.  3GS. 
366. 


of    ■ 


111  is  not  InsufHcient 
"sell-    instead    of 
omiBsion    of   word 
prejudice 


illeglng       Tonie 


"sold."  or  in  omlasio. 
"did."  such  matter  not  tending  t< 
rights  of  defendant.— People  v.  t 
Cal.    115,    lis,    TZ   Pac.    828. 

IS.  Mlnap  iBpcrfeetlaaa  and  deteeta  In 
pleadings  which  do  not.  either  alone  or  all 
together,  affect  any  aubstantlal  right  of 
defendant,  are  immaterial,  —  People  v. 
Wynn.    133    Cal.   T3,   73,   <G   Pac.   126. 

As  to  BlaapelllHK  Ib  iBdietaaeat,  see  note 
45   Am.   Dec.    552. 

14.  Same — lataraaatlnn  eharalnB  varloaa 
eBeaaea. — Attempt  to  utort  Honer  by  send- 
ing threatening  letter,  held  to  be  aufflcient. 
within  meaning  ot  this  section.— People  v. 
.    31    Cal.   375.   2TS,   22   Pac.  673. 


ot  prejudicial  to  defendant,  though  ap-  |„  ,. 

^ntly  allegation,  "contrary   to  form  and  gQ^_ 

e  of  statute,"  applied  only  to  charge  of  pi^i 

ler    conviction.— People    T.    O'Brien.     64  ^lyi 
63.  64.  28  Pac.  59. 
Information    charging  s 


Same — Saaae— BsTslary  to  have  been 
tted  at  a  house,  at  certain  number, 
ftin  street,  belonging  to  certain  par- 
ies not  constitute  variance  for  com- 
alleglng    burglary   at    certain    house. 


ot  building 

People  V.  I 
16.     Indli 


lumber 


iaa      al     ertme,  —  Verdict      of 
lult  to  murder  does  not  con- 


1  be  presumed  from  Identity 
ime.  and  street  and  city. — 
1.  143  Cal.  361,  SE3.  77  Pac,  73. 
:nt  charging  that  prisoner  in 
loniously  and  burglariously, 
ma  WHO  lorce  and  arms,  entered  dwelling- 
louse,  etc..  Is  not  defective  In  falling  to 
illege  that  defendant  forcibly  broke  and 
nCered. — People  v.  Long,  43  Cal.  444,  446. 
IT.  Same  —  Sane  — :  CaimterfeMlBB  of 
lotea  of  Bank  of  England  Is  sufflclenl, 
Ueglng     Incorporation     of     bank. 


t  of  li 


288. 


-People 


ration 


[   elen 


,    22    Pac.    190. 
IS.     Same — Same  —  Bmbeulemcnt     alleg- 
ing that  defendant  had  been  Intrusted  with 
poeseaslon     ot    certain    property    as    bailee 
objectionable    by 


i   ot  V 


d    "accoramodatum 

luld    be     sufficient    without    It. — 

Flores,    64    Cal.    426.    4    Am.    Cr. 


Bsed  or  wound  In- 
s  employed  to  take 
Ah     Duck,     51    Cal. 


f   clear   and   defln 


-Petty  larecnr.  eharji- 
vf  »etty  Ureear.  which 
e   as   to   date   of   prior 


had,  did  not  tend  to  prejudice  substar 
rights  ot  defendant. — People  v.  Matu^i 
ski,  116  CaL  5)3,  536,  Tl  Pac.  701. 
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21.  Sbbc— 
tmrct  aad  fcnr  aufflclently  charfceB  that  It 
waa  accomplished  agalnat  vlll  of  person 
robbed.— People  v.  Rfley,  7B  Cal.  98,  »9,  T 
Am.   Cr.   Rep.   GOO,    16   Pac.   Bit, 

S3.  Same— 5«me- — VIolAtloii  of  ordlnmHC« 
br  board  of  iiaitcpvliior* Applied  to  com- 
plaint (or  Tlolatlon  o(  ordinance  by  board 
ol  aupervlsora.  —  Ex  parte  Hanalleld,  106 
Cal.   400.   408,   S9  Pac.   TTB. 


Initial    of   Blddlc    mmt 
be      lajarrd      by 

forgery,  was  Immaterial,  and  could  not 
have  misled  or  eurprlxed  defendant  (o  bis 
prejudice. — People  r.  Ferris.  GS  Cal.  441,  444. 
24.  OnlHlOB  of  Bamo  of  eommtj  la  title 
|g  technical  error  or  defect  which  did  not 
afFect  ■ubBtantlal  rights  of  defendant,  and 
muit  therefore  be  dlBreg-flrded. — Peopla  v, 
BlKEins,    ee   Cal.    ES4,    SSI,    4    Pac.    ETO. 


§961.  PBESUHPTIOKS  OF  LAW,  ETC.,  NEED  NOT  BE  STATED. 

Neither  presumptions  of  law,  nor  matters  of  which  judicial  notice  is  taken, 
need  be  stated  in  an  indictment  or  information. 

History:      Enacted  February  14,  1ST2,  re-enactment  ot  I  248  Criminal 

Practice  Act  1851,  Stats.  1851,  p.  239;   amended  AprU  9,  1880,  Coda 

Amdts.  1880  (Pen.  C.  pt.),  p.  14. 

§962.  JTIDaHENTS,  ETC.,  HOW  PLEADED.  In  pleading  a  judgment 
or  other  determination  of,  or  proceeding  before,  a  court  or  officer  of  spnia! 
jurisdiction,  it  is  not  necessary  to  state  the  facta  constituting  jurisdiction;  but 
the  judgment  or  determination  may  be  stated  as  given  or  made,  or  the  pro- 
ceedings had.  The  facts  constituting  jurisdiction,  however,  must  be  estab- 
lished on  the  trial. 


INDICTMENT— PLEADING  PKIOR 
JUDGMENT. 

1.  InfonnatioD  for  subomatioD  of  perjury. 

2.  Pleading  prior  conviction. 

1.  InfomiatlOB  fop  anboraattoa  of  p«r- 
JniT  alleRlng-  that  testimony  was  »lven 
before  Justice  of  certain  township,  In  cer- 
tain county,  and  Klven  In  open  court  during 
pendency,  and  as  part  of  evidence  In  crim- 
inal case  there  pending,  entitled  People, 
etc.,  T.  Arthur  Ennis.  upon  criminal  com- 
plaint charging  said  EnnIs  with  petty 
larceny,  aufflclently  deacrlbee  case  and 
court  referred  to  and  Jurisdiction  of  latter. 
— People  V.  Carpenter,  188  CaL  191,  S93,  tt 
Pac.   1037. 


X.     Pleadlac  prloF   eonvletlaa. — Assuming 

that,  to  have  authorised  the  court  to  Impose 
a  penalty  according   to  the   fact  of  a  prior 

conviction  should  have  been  pleaded  and 
proved,  or  at  the  least  proved,  yet  omission 
to  plead  the  fact.  If  It  waa  necessary  to  do 
ao.  or  failure  In  any  event  to  prove  It, 
could  not  affect  the  Jurisdiction  of  the 
court  to  pronounce  the  Judgment,  but 
would  merely  constitute  an  error  or  Irreg- 
ularity which  would  not  render  the  Judg- 
ment absolutely  void,  or  subject  It  to 
annulment  otherwise  than  through  an 
appeal  supported  by  a  duly  authenticated 
record  disclosing  the  error  or  Irregularity. 
—Ex  parte  l«ng,  SO  Cal.  App.  44£,  IGS 
Pac.  lOES. 


§963.  PRIVATE  STATUTES,  HOW  PLEADED.  In  pleading  a  private 
statute,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer  to  the  statute 
by  its  title  and  the  day  of  its  passage,  and  the  court  must  thereupon  take 
judicial  notice  thereof. 


INDICTMENT— PRIVATE   STATUTEa 
1.  Construction  of  section. 
2, 3.  County  ordinance — Complaint  for  viota,- 
tiou  of. 

4.  Municipal   ordiaaoM. 

5.  Same — Complaint   in   snperior   court. 

6.  Same — In  proeeedingB  in  municipal  court. 
1.     CoastmctiOD      of      Bevtloa. — The      rule 

laid    down    by    this    section    applies    more 


particularly  to 
tlon  by  which  a 
are  regarded  i 
pleaded  as  such 


urta  of  superior  Jurlsdlc- 

linances  of  a  municipality 

private    statutes    to    ba 

ind  has  no  application,  or 
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■lit.  r,  ck.  II.I  INDICTMEIVT-^'OR  LlBBI—rOR  FORGCnT, 

lorce    tliem. — Ex    pttrtA    Hadbsd,    168    Cat.       of    paBsase.    whereupon 
*3*.   Ill   Pac.  SIS.  Judicial 


a.     CsaBty    •t4Iwuc* — Aa     to     caBylala 


S  Cat.   41G,   < 


f  which  sets  

day    o(    Its    puaa^e,    Is    Bufllolent,    without  for    violation    of   an    ordinance,' which    doea 

BSttlnff     out     lt»     BubBtancB,     or     any     part  not    give    title    or   day    of    passage    of   ordl- 

thereof.— Ei   parto    ChlldB,    1    Cal.    App.    SB,  nance,  nor  set  forth  ordinance,  or  aubatance 

il,   81  Pac.   til.  of  It.  is  Inaufflcient.— City  of  Tulare  v.  Her- 

S.     Complaint  before  Justice  of  the  peace  ren,    ISE  Cal.   328.   IZS,   58   Pac.   6S0. 

for   violation    of    county    ordinance    torblij-  g      Sanr In     pnMeeAlnra     !■     Haiilel»al 

ding  the  carrylnK  of  concealed  weapons.  niart  Instituted  for  eipresB  purpoae  of  en- 
need  not  state  title  and  date  of  paBBage  of  forclnR  municipal  ordinance,  of  which  court 
ordinance.  This  section  doei  not  apply  to  ^aa  full  Jurisdiction,  court  la  bound  to  take 
pleadlnKB  In  Juatlcea  court— E.  parte  notice  of  existence  of  ordinance,  and  title 
Luenlng.  t  Cal.  App.  78,  84  Pac.  446,  446.  ^nd    date    of    passage    need    not    be    alleged 

4.     HBBlelpal  ordlnaBces,   being   regarded  In     complaint.— Ex     parte    Davis,     HE    Cal. 

as    private    statutes,    must    be    pleaded    and  44e.    447,    47    Pac.    188.      See    City    of  Tulare 

proved,  but  It  la  Buttlclent  to  refer  to  them,  v.    Hevren.    lie    Cal.    3S6.    t2»,    88    Pac.    63Q 

even   In   superior  court,   by   title   and   date  (pleadlns  ft,  InBUIHcleDt), 

§964.  PLEABINa  IN  IMDICTBIENT  FOE  LIBEL.  An  indictiuent  or 
information  for  libel  need  not  set  forth  any  extrinsic  facts  for  the  purpose 
of  shpwing  the  application  to  the  party  libeled  of  the  defamatory  matter  on 
which  the  indictment  or  infonnation  is  founded;  but  it  is  sufficient  to  state 
generally  that  the  same  was  published  concerning  )iim,  and  the  fact  that  it 
was  so  published  must  be  established  on  the  trial. 

History:  Exacted  February  It.  1S72,  re.eDactmeiit  of  9  261  CrlmlnBl 
Practice  Act  18S1,  State.  1851.  p.  239;  amended  April  9,  18S0,  Code 
Amdts.  ISSO  (Pen.  C,  pt.),  p.  14. 


1.     Where  pnbllntloB   set  sat  Is  llbelaH 

Integrity,   virtue,    or   reputati 

Iter   mr,    Infonnation    need    not    allege    that 

libeled.— People  v.  Seeley,  138 

facta  published  tended  to  Impeach  honesty. 

7!  Pac.    884. 

§966,  PLEADING  IN  INDICTMENT  OF  INFOBBIATION  FOB  FOB- 
GEBY,  WHESE  INSTRUMENT  HAS  BEEN  DESTBOYED  OB  WITHHELD 
BY  DEFENDANT.  When  an  instrument  which  is  the  subject  of  an  indictment 
or  information  for  forgery  has  been  destroyed  or  withheld  by  the  act  or  the 
procurement  of  the  defendant,  and  the  fact  of  such  destruction  or  withholding 
is  alleged  in  the  indtctment,  or  information,  and  established  on  the  trial,  the 
misdescription  of  the  instrument  is  immaterial. 

HIatory;  Enacted  February  14,  1S72,  re-enactment  of  S  252  Crtmlnal 
Practice  Act  1S51,  Stats.  ISSI,  p.  239;  amended  April  9,  ISSO,  Code 
Amdts.  ISSO  (Pen.  C.  pt.),  p.  14. 

Am  to  IndletmeBt  for  tnrmtry  Keaerally,  see,  ante,  I  4T0  snd  note;  f  474  and  note;   i  4TG 

and    note;    i  476   and   note. 

§  966.  PLEADING  IN  AN  INDICTMENT  OB  INFOBMATION  FOB  FEB. 
JUBY  OB  BU60BNATI0N  OF  PEBJUBY.  In  an  indictment  or  informa- 
tion for  perjury,  or  subornation  of  perjury,  it  is  sufficient  to  set  forth  the 
substance  of  the  controversy  or  matter  in  respect  to  which  the  offense  was 
committed,  and  in  what  court  and  before  whom  the  oath  alleged  to  be  false  was 
taken,  and  that  the  court,  or  the  person  before  whom  it  was  taken,  had  author- 
ity to  administer  it,  with  proper  allegations  of  the  falsity  of  the  matter  on 
which  the  perjury  is  assigned ;  but  the  indictment  or  information  need  not  set 
forth  the  pleadings,  record,  or  proceedings  with  which  the  oath  is  connected, 

e 
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•  MS  INDICTHEINT  CHARGING  PEEUURT,  ETC  IPt.  II. 

nor  the  commisBion  or  authority  of  the  court  or  person  before  whom  the  per- 
jury was  committed. 

History:     Enacted  February  14,  1S72,  re-ensctment  of  i  2S3  Criminal 


INDICTMENT   CHARGING   PEBJUHY  OR  ion,    US    Cal.    JS7.    3T0.    E6    Pac.    8J4.      See 

SUBORNATION  OF  PEKJURY.  People  v.  Cohen,  JI8  Cal.  74,  80,  BO  Pac.  20. 

1.  Construed  —  Assumes    that    taking    oath  «•     AMlBBmeat    of    perjarr- —  AUeBailon 

"before"   officer  includes  all   that  is  to  eitect  that  Htaiementa  made  by  defend- 

neccssary,  "nt  were  then  and  there  talae  and  i 


.  Same — JuriBdiction. 

.  Same — Requiren   Btatemeot   tbat   defend- 


I    by    1 
.   In  si 


I    of   der 


sufll- 


^    _,    ^  ,  -—...^     aBSlgnment     of     perjury.— People      y. 

I,   and    ttiat   person   Wbo        Rodley,  IJl  Cal.  UO.  249,  SS  Pac.  3B1;  People 
"*        "      ""*         *~  Ennla,  1ST  Cal.  IS3,   186,   70  Pac.  84. 


ailmiaistered  oath  had  authority, 
6.  Alignment   of   perjury. 
7,  S.  Language   of   atatuts   aufficieat. 

9,  Particular   circumstances. 

10,  Special   demurrer   necessary, 

11.  Title  of  case, 

1.     ConmtrBti—Amintmrm  tbat  taklaK  aatk 

"bttorc"  oBver   iBclndea   all   tkat   la   aeeca- 

■arr    to   taking    of   suth    oath.  —  People    T. 
EnniB,  137  Cal.  ZSS,  264.  TO  Pac.  84. 

3.  Same — Jnrhd  let  Ion.— Section  la  sub- 
stantially same  as  chapter  XI  of  Statutes 
of  23  aeorg:e  II  and  In  code  upon  statutes 
of  nearly  every  slate  In  Union,  and  under 
these  Blalules  it  !■  Invariably  held  that 
It  IB  not  necessary  to  set  forth  in  Indict- 
ment tacts  Kivlng  Jurisdicliun  to  court  In 
which  false  testimony  la  taken,  but  merely 
to  alleee  JuriBdiction  generally. —People  v. 
De  Carlo,    124    Cal,    462,    464.    ST    Pac.    SSS. 


intoi 


latEon 


I   (hat 


oath    < 


I   taket 


perjury     which 


before  Justice  of  peace  In  criminal  caai 
then  pending  before  him,  on  complain 
charRlng  defendant  with  petty  larceny,  anc 
that  Justice  of  peace  was  then  and  then 
entitled,  under  laws  of  state,  to  adi 
oath  in  such  matters  and  proceedings, 
sumclent  to  show  Jurisdiction  of  Justict 
People  V.  Ba  Carlo,  124  Cal.  462,  4S4, 
Pac.  383. 


G7 


In  indictment  for  perjury,  Juriadicllon 
court  in  which  offense  was  committed 
St  be  alleged,  and  hence  where  it  does 
appear  that  misdemeanor  in  prosecu- 
1  for  which  falae  testimony  was  given 
9  committed  In  Jurisdiction  of  court  In 
Ich  prosecution  was  had,  complaint  is 
ectlve, — People  v.  Howard,  111  Cal.  665, 
,  44  Pac.   S42. 


that  dcfenilaat  was  anan,  and  (hat  peraoo 
IT  ho  admlaliteTrC  ealh  to  klai  had  sulkot^ 

Ity  therefor,  and  In  absence  of  such  alle- 
gatluns  can  not  be  supplied  by  Indictment 
mpllcatlon,   and   If  stated   merely   argu- 


'ely,   . 


■  by  V 


7.  LaBKBa«e  at  atatiKe  anaclnl  with- 
out use  of  word  "feloniously." — People  v. 
Parsons.  6  Cal.  487,  488;  People  v.  Ollvera, 
7  Cal.   401,   404. 

See,  ante,  I  9E0.  note  par.  SI. 

8.  Information  charging  defendant  with 
committing   perjury,   by   corruptly   and   col- 

tory  which  law  required  him  to  make  as 
part  of  his  assignment  as  an  Insolvent, 
held  sumclent.  under  sectlona  9G0-353.  ante. 
—People  V,  Naylor,  82  Cal.  607,  608,  23  Pac 
116. 

9.  Partlealar  eirennataaeea.  —  Where 
necessary  to  show  and  complete  olTense 
the  particular  clrcumBtancea  must  be 
pleaded  In  an  Indictment  for  perjury  for 
falsely  swearing;  that  the  defendant  never 
told  a  designated  bank  not  to  do  a  certain 
thinff.  the  talstCy  of  which  is  charged  by 
an  allegation  thai  the  defendant  did  "tell" 
said  bank  not  to  do  such  a  thing,  the  ohjee- 
tlun    that    the    name    of    the    office 


who  T 


I  by  1 


fndant 


slated  In  the  Informal 
advantage  of  by  special  demurrer  . 
not  be  raised  under  a  genera!  dem 
People    V.    Bradbury,    IBB    Cal.    808, 


IS.     Sprclal  dcanrrer 


rer  to  Indictment  for  perjury  that  it  does 
not  contain  proper  alleB^tlons  of  the  falsity 
of  the  matter  upon  which  the  perjury  la 
alleged,  must  specify  the  particular  respect 
in  which  the  Indictment  so  falls.  Such  spe- 
cial demurrer  must  be  Interposed  to  the  end 
that  the  court  may  be  enlightened  upon  the 
precise  matter  on  which  order  Is  predi- 
cated.— People  V.  Bradbury,  IGS  Cal.  80S, 
813.  103  Pac.  216. 


II.     Tl 

le    of    caae.— Wh 

re    perjury    was 

d     m     an     action. 

controversy     in 

espect 

o    which    offense 

was    committed 

be    < 


title 


lated    I 


the 


:   by 


atallng  that  defendant 
was  sworn  by  clerk  who  was  authorised  to 
administer  oath,  and  that  U  was  matter 
material  to  such  Issue. — People  v.  Ah  Bean. 
77  Cal.  12.  H.  18  Pac.  81S;  People  ».  Car- 
penter.   136    Cal.    391,    S>3,   <8    Pac.    1017. 
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INDICTUENT— FOR  LARCENY  O 


§967.  PLEADING  IN  INDICTMENT  OB  INFOKMATION  FOB  LAR- 
CENY OB  EMBEZZLEMENT.  In  an  indictment  or  information  for  the  lar- 
ceny or  embezzlement  of  money,  bank-notes,  certificates  of  stock,  or  valuable 
securities,  or  for  a  conspiracy  to  cheat  or  defraud  a  person  of  any  such  prop- 
erty, it  18  sufficient  to  allege  the  larceny  or  embezzlemeut,  or  the  conspiracy 
to  cheat  and  defraud,  to  be  of  money,  bank-notes,  certificates  of  stock,  or 
valuable  securities,  without  specifying  the  coin,  number,  denomination,  or 
kind  thereof. 

History:     Enacted  February  14,  1S72;  amended  March  30, 1874,  Coda 

Amdts.  I8T3'4,  p.  43S;  Anrll  9.  1S80,  Code  Amdts.  ISSO  (Pen.  C.  pt.), 

p.  15. 


INDICTMENT  CHARGING  LAKCENT 
OR   EMBEZZLEMENT. 

1.  Construed — Applies   to   information  for 

obtaining  money  upon  false  pretenses. 

2.  Same — Applies  to  pTooeeation  for  rob- 

bery. 

3.  "Certain   bank   eheck." 

4-  7.  Coin — Nnmber,    denomination,   or   kind 
of  money  embezzled. 
8-10.  "lawful  money  of  United  States." 

11,  Value  of  each  particular  coin — NeeJ  not 

be  given. 

12.  Same — Information  for  robbery  ilescrib- 

ing  property  taken. 

1.  CaiiBtra«d — Applies  Is  lafornatlon  toi 
obtHtnliiK  aoBer  br  tmiar  pretcBiM. — Peo- 
ple V.  Mlllan,  lOS  Cal.  320,  =23,  39  Pac.  SOS. 

3.  Sami — AppIIca  ts  proavcntlan  tor  rob- 
brrj,  though  not.  In  terms,  applying  to 
such  odense. — People  T.  Chuey  Xing  Git, 
100  Cal.  4IT,  439.  34  Pac.  1080. 

S.  "CertalB  bank  checkn— Drmnn  so  H. 
OB  bank  Df  Y„  Ik  ttvoi  af  on*  P.,  tor  c*r< 
talu  ■um,  sufHclently  desi^rlbea  check. — 
People  V.  Arras.  »9  Cal.  S23,  226,  26  Pac.  768. 

4.  Cola— Nnnber.  denamlBatlaB,  or  klad 


—People    V.    Cobler,    108    Cal.    G3S,    Gil,    11 


>>  Contrai      See    People    v.    Ball.    H    Cat. 

101.  T3   Am.  Dec.   (31;   People  v.  Bogart.   36 

Cat.  14S,    247. 

7.  But   Indictment   eharglng   stealing:   of 

averring  that  grand  Jury  could  not  grlve 
more  particular  deecrlptlon.  as  they  had 
no  means  ol  knowledge.  Is  eufflclent. — 
People    V.   Bogart,   SS   Cal.   246.   247. 

S.  "LawtDl  maBfy  ot  tlallej  Statra," 
with  amount  ae  1831,  Is  aufllclent  descrip- 
tion at  money  taken. — People  v.  Millan.  106 
Cal.  320.  323.  39  Pac.  606.  See  People  v. 
Cobler,   108   Cat.   GS8,   641,    41   Pac.   401. 


».     Coi 


246.    247. 


.  People 


Ball,  ; 


Cal.  ; 


1,  7S 


10.  An  Indictment  for  embezzlement  of 
money  which  does  not  describe  money  em- 
bezzled nor  aver  it  to  have  been  lawful 
money  of  United  States,  la  fatally  detec- 
tive.—People  V,   Coi,    40   Cal,    2TB,    2TT. 

11.  Valae  sf  each  pardcuUr  eoia — Tfced 
Bol  be  sIveBf  where  Indictment  tor  larceny 
describes  It  ae  certain  species  ot  coin  and 
gives  total  value. — People  v.  Qreen.  IE  Cal. 
612,   613. 


13.     S  a  M  • 


held  sufTlclent,  s 


deeerlblB*  p 

erty.    to    wit,     money.    Jewelry,     and     hair- 
ornaments,    la    sufllcient    to    support    Judg- 
ment.—People   V.   Chuey   Ylng   Qll,   100   Cal. 
77,  TS.  437.  439,  34  Pac.  1080. 

§968.  PLEADma  IN  AH  INDICTBIENT  OB  nf?OBBIATION  FOA  BELL- 
ING, ETO.,  LEWD  AND  OBSCENE  BOOKS.  An  indictment  or  information 
for  exhibiting,  publishing,  passing,  selling,  or  offering  to  sell,  or  having  in 
possession,  with  such  intent,  any  lewd  or  obscene  book,  pamphlet,  picture, 
print,  card,  paper,  or  writing,  need  not  set  forth  any  portion  of  the  language 
used  or  figures  shown  upon  such  book,  pamphlet,  picture,  print,  card,  paper, 
or  writing;  but  it  is  sufiScient  to  state  generally  the  fact  of  the  lewdness  or 
obscenity  thereof. 


§969.     PREVIOUS  OONVIGTION  OF  ANOTHER  OFFENSE.     In  charg- 
ing in  an  indictment  or  information  the  fact  of  a  previous  conviction  of  a 
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felony,  or  of  an  attempt  to  commit  an  offense  which,  if  perpetrated,  would 
have  been  a  felony,  or  of  petty  Larceny,  it  ib  eufBcient  to  state,  "That  the 
defendant,  before  the  commission  of  the  offense  charged  in  this  indictment 
or  information,  was  in  (giving  the  title  of  the  court  in  which  the  conviction 
was  had)  convicted  of  a  felony  (or  attempt,  etc.,  or  of  petty  larceny)."  If 
more  than  one  previous  conviction  is  charged,  the  date  of  the  judgment  upon 
each  conviction  must  be  stated,  but  not  more  than  two  previous  convictions 
must  be  charged  in  any  one  indictment  or  information. 

HI«tory:     Enacted  February  14,  1872;  amended  Harcb  30,  1ST4,  Code 

AmdU.  1873-4.  p.  43S;  repealed  April  9.  1S80,  Code  Amdts.  ISSO  (Pen. 

C.  pt.).  p.  15;  present  aectloQ  enacted  March  22,  1S05,  Stats,  and  Amdts. 

1906,  p.  772. 

PBEVIOUS   CONVICTION   OP   ANOTHEB 
OPPENSE. 

1.  As  to  original  section — Absolute!/  repealed 

by  ftmendmentB. 

2.  Amendments  constitutional. 

3.  Averment   of  previous   eonriction   euTplu- 


4.  CoDstToed — Applies  to  prosecutions  by  in- 
formation. 

6.  Distinct  ehaige. 

8.  Plea — Aftec  repeal  of  section. 

7.  Previous  conviction  of  grand  larceny — Pol- 

lowed  bj  subsequent  commission  of  same 
offense,  etc. 

8.  Proof — Since  repeal  of  section. 

1.  Aa  to  wrlKlBal  avctloB  >liaalB*elr  M- 
pcBlM  br  aoiendBeBts  to  Penal  Code,  Coda 
Amdts.  ISSO  (Pen.  pt.).  pp.  ID,  11. — People 
V.  King,  64  Cat.  ISg,  tlO,  ID  Pac.  10Z8. 


I  Cftde  IBM  (PcB. 


2.     AMcndHCHt 
WU  m.  101   rcvMllDK  acMtoD  B«S — Held  eoa- 
■UtatlvB* I.— People  t.  Oatea,  142  Cal.  12.  IS, 

T6  Pac.  3JT. 

S.  AvrraeBt  •!  VFcvloaa  eoavletioa  la 
■■rplnaac*,  nhlch  may  b«  stricken  out  or 
discharged.  If  by  reason  ot  repeal  of  this 
section  It  Is  no  longer  proper  to  aUege 
former  conviction  In  Intormatfon  or  Indict- 
ment.—People  V.  Boyle,  64  Cal.  163,  164,  28 
rac.   232. 

4.  CaBBtraed— Applies  to  pFocccatloae  br 
lafonatleB,  as  well  as  to  prosecutions  by 
IndicI  men  I.— People  v.   Carlton.   67  Cal.   S6B, 


B.  DlatlBCt  charsc^The  statement  that 
dafendant  had  previously  been  convicted 
of  larceny  Is  not  distinct  charge  of  lar- 
ceny to  be  tried  under  Inforroalion  after 
repeal  of  this  section. — People  *.  Boyle. 
■4   Cal.    16t,  164.  IS  Pac.    232. 

••  Plea — After  repeal  *t  thia  aeettaa, 
arraignment  under  an  Indictment  charging 
previous  conviction  must  be  had  under 
statute  as  It  was  left  unrepealed  (see,  post. 
11017):  so  that  where  defendant  had 
pleaded  not  guilty  to  offense  charged,  he 
could  not  afterwards  withdraw  his  plea  of 
not  guilty  and  plead  guilty  to  charge  of 
prior  conviction.— People  v.  Lewis.  S4  Cal. 
401.    403,    1    Pae.    406. 

T.  PrerlvBs  eoavtetloa  oi  gnad  lareear 
— Folloived  by  Hbae^nciit  eoaimlaataa  at 
aainc  effeaac  or  of  petty  larceny  waa  In- 
tended to  constitute  an  aggravated  offense 
tor  wtilch  offender  ought  to  be  punished  tor 
felony,  but  charge  of  previous  conviction, 
which  entered  Into  and  made  part  of  aggra- 
vated offense,  was  one  which  accused  had 
right  to  plead  and   for  which  he  had  right 


>    be    t 


I    other 


—People    ' 


King,    S4    Cat.    tSS.    140,    30    Pac.    1023. 

H.  Praot — Slaee  repeal  af  tkla  aeetloa.  In 
proceeding  against  person  who  has  been 
convicted  of  public  offense  punishable  by 
Imprisonment  In  state  prison,  who  has  com- 
mitted another  oSense  after  auch  convic- 
tion. It  Is  necessary  not  only  to  charge 
facts  of  previous  conviction  and  subaequent 
commission  of  crime,  but  also  to  prove 
them.— People  v.  King,  S4  Cal.  338,  341,  ID 
660.  bSl.  Pac,   1023. 

§970.  INDIOTHEMT  AQAINBT  SEVERAL,  ONE  OA  MORE  HAY  BE 
ACQUITTED.  Upon  on  indictment  or  infonaation  against  several  defendants, 
any  one  or  more  may  be  convicted  or  acquitted. 

History:  Enacted  February  14,  1872,  re-enactment  of  1254  Crlmtnal 
Practice  Act  1S61.  StaU.  IS51.  p,  240;  amended  April  9,  1880.  Code 
Amdts.  18S0  (Pen.  C.  pt,},  p,  15, 

1.  COBVletUa  of  •>»— Of  twa  or  Mere  tends  to  prove  Innocence  of  another  than 
prraaBa  who  may  be  Jointly  or  severally  would  acquittal  ot  one  prove  guitt  of  an- 
Indlcted    tor    tha    aam*    otCenaa    no    mora        other. — People  v.  Johnson,  47  CaL  111,  1J4. 
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ACCESSORY  BEPORB  ABD  AFTER  PACT— ABOLISHED. 


§971.  DISTINOnON  BETWEEN  ACCESSOBT  BEFORE  THE  FACT 
AND  PRINCIPAL  ABROGATED.  The  distmction  between  an  accessory 
before  the  fact  and  a  principal,  and  between  principals  in  the  first  and  second 
degree,  in  cases  of  felony,  is  abrogated;  and  all  persons  concerned  in  the  com- 
mission of  a  felony,  whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  though  not  present,  shall  hereafter 
be  prosecuted,  tried,  and  punished  as  principals,  and  no  other  facts  need  be 
alleged  in  any  indictment  or  information  against  such  an  accessory  than  are 
required  in  an  indictment  or  information  against  his  principal. 

History;  Enacted  February  14.  1873.  substantial  re^nactment  of 
i  255  Criminal  Practice  Act  1S51,  Stats.  1S61,  p.  240:  amended  Marcb  30 
1874,  Code  Amdts.  1873-4.  p.  438;  April  9,  1880,  Code  Amdts.  1880  (Pen. 


ACCESaoEIES'Aa   PRINCIPALS. 

1.  Ab  to  coDBtruction  of  section — Conati' 

tutianal. 

2.  Same  —  Same  —  Sixth    amendment    to 

eoDstitatioD  of  United  States. 

3.  Same — Intention    of   legielature. 

4.  "Abetted"  and  "abetting" — Include* 

knowledge. 

5.  Accessor/  as  principal. 

6.  AecesBories  and  principals — Distinction 

abolished. 

7.  Same — Inatniction. 

S.  "Accomplice" — Means  whst. 
9.  Conspiracy  by  two  to  commit  a  crime 
together — ^One  to  perform  the  actual 
criminal  act. 
10.  Conviction   as   principal   where  acting  , 
as  accomplice. 
11,12.  Criminal   Practice   Act,   section   255 — 
Construed. 
13.  Robbery — Aider  and  abetter  as  princi- 
pal— Evidence,  mfficiency  of. 
I.     Ab  to  eaaatTBCtlvii  of  aectlfln — Coniitl- 
not   in   violation   of   fourteenth 
■nt  of  constitution  of  United  States. 
Bed  aa   principal   with    commission 
enne  has  sumclent  notice  of  accu- 
■Hlnst  him  to  satlaf]'  every  requlre- 
9uch  amendment. — People  v.  Nolan. 
T5.    80,    77   Pac.  77'i.     See   Ex  parte 
114  U.  S.   All.   6S1. 


mtlftnal,   : 


of     1 


rtlcl 


tltutioi 


(   by   r 


istltullon, 
section  971.  ante, 
t,    H4    Cal.    16.    7S, 


Invalid.— People 
77  Pac.  774. 

a.     Sun* — IntCBtlaa      of      l*clBlmt««      Is. 

that  person  who  la  principal  In  crime 
simply  because  he  has  advised  and  cncour- 
aaed  Its  commission  may  property  be 
charged  with  having  himself  directly  com- 
mitted act.  and  hence  Information  charglna 
an  acccHBory  before  fact  as  principal  Is 
Bumclent. — People  v,  Nolan.  144  Cal.  TS,   TS, 


77  Pac.  774.  See  People  v.  Campbell,  40 
Cal.  12>,  141;  People  v,  Outeveras,  *S  Cal. 
19,  aS;  People  v.  Roselle,  78  Cal.  84,  &S,  M 
Pac.   IG, 

4.  ••Abetted''  and  "abcttlBc"— Ineladca 
knonledse  of  the  Wrongful  purpose  of  the 
perpetrator,  and  counsel  and  encourage- 
ment In  the  crime.— People  v.  Ah  Qee,  ST 
Cal.  App.  1,  174  Pac.  371;  People  v.  William 
Yee,  17  Cal.  App.  679,  174  Pao.  143. 

5.  Aeceaaory  ma  vrlaelpal. — One  not 
present,  aiding  or  abettlns  In  the  commis- 
sion of  an  offense  can  not  be  convicted  as 
principal. — People  v.  Roderlques,  II  Cat 
App.   360,   116    Pac.    988. 

9.  AcceaMTlea  aaj  vrinelvalB— DtstlBc. 
tlou  ■bollahed.—The  distinction  between 
an  accessory  before  the  fact  and  a  prln- 
clpal  Is  abolished  and  no  other  facts  need 
be  alleged  In  any  Indictment  or  Informa- 
tion   against   auch   an   accessory   than   are 

against  his  principal. — People  v.  Lewis.  9 
Cal.    App.    378,    181,    98    Pac.    1078. 

charging  homicide  by  the  placing  and  ex- 
plodlnB  of  a  bomb,  telling  the  Jury  to  the 
~      ■     "  Even    though    they    should    find 


that 


ant  had  feloniously  placed  the  bomb  at  the 
scene  of  the  explosion  which  resulted  In 
the  killing  of  the  deceased.  If  they  further 
find  that  the  defendant  wilfully  and  unlaw- 
fully aided  and  abetted  such  person  and 
assisted  hlra  to  obtain,  manufacture  or  ex- 
plode the  bomb,  then  the  defendant  was  a 
principal  in  the  commission  o(  the  crime 
charged.  Is  not  erroneous  upon  the  ground 
that  It  did  not  limit,  nor  attempt  to  limit, 
the  Jury  to  a  Ilndlng  that  the  defendant 
Bonally  performed  the  physical  act  of 
he  place  where 
notwithstanding 
the  fact  that  the  court  had  previously  In- 
structed the  Jury  that  the  theory  of  the 
prosecution  was  that  the  defendant  had 
placed  the  bomb  with  the  Intent  and  pur- 
poses charged  In  the  Indictment.— People 
T.   BDllngs,   14  Cal.   App.    G49,   108   Pac.    39S. 
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ACCESSORIES  AND  PRINCIPALS— I RDICTHBNT, 


In  Ihe  commission  ot  the  i 
and  tor  which  the  defendant  Is  on  trial. — 
People  V.  Ruof,  14  Cal.  App.  87<,  114  Pac.  64. 
ft.  C*tiS9l'a«r  bx  two  of  coBBilt  «rliae 
toother — Obc  to  Fcrtoraa  tke  aotnal  erim* 

celved  to  be  as  necessary,  and  such  other 
aids  and  abets  In  the  commission  of  the 
criminal  act.  althoug-h  he  max  not  be  actu- 
ally present  at  the  time  and  place  When 
the  nnal  criminal  act  Is  committed,  he  Is 
a  principal  In  the  crime,  regardless  ot 
what  may  have  been  the  character,  nature, 
quality,  or  extent  of  the  assistance  con- 
tributed by  him  toward  Its  consummation, 
or  the  execution  of  the  Intent  Jointly 
formed  by  him  and  the  actual  perpetra- 
tor of  the  criminal  act  to  the  wrongful 
act.— People  v.  Ah  Qee,  37  Cal.  App.  1,  1T4 
Pac.    (71, 

10.  CeavletloB  mm  prinelpal  where  aetliiK 
■■  anoMpllM— The  mere  fact  that  the  in- 
dictment charged  the  defendant  solely  as 
a  principal  la  not  sufficient  to  prevent  his 
conviction  as  such  principal,  even  though 
he  acted  as  an  accomplice  or  accessory. — 
People  T.  Llera,  37  Cal.  App.  348,  14S  Pao. 
1004. 

Jl.  CriHlaal  Pnietlec  Act,  seclloB  MS — 
CoBstrned  not  to  be  In  conflict  with  sec- 
tion 93  of  Criminal  Practice  Act.  It  requir- 
ing that  an  accessory  shall  be  Indicted, 
tried,    and    punished    In     same    manner    as 


principal,  and  aectlt 
or  In  which  events 
tinctlon  between  an 
pal  Is  retained  for 
People  v.   Hodfes,   27  Cal.  340, 


93,  flilngr  place  at 
e  to  occur,  so  dls- 
cessory   and   princl- 


Not 


though  1 
tried,  con 
Indlctmen 


asory 


t   with   r 
Defore  fact 


that 


nd  punished  as  principal, 
specify  that  he  aided  and 
abetted  crime  and  must  state  In  what  par- 
ticular manner  he  aided  and  abetted  It, 
and  an  Indictment  charging  that  defendant 
In  person  committed  crime  will  not  be 
sustained  by  proof  that  he  only  aided  and 
abetted  It — People  v.  Campbell,  40  Cal. 
119,   141. 

IS.  Rabbery — Alder  rnmH  abetter  a*  prin- 
cipal— Bvldenee,  ■alleleBFT  of. — In  a  case 
where  a  defendant  is  charged  as  a  princi- 
pal on  the  theory  that,  Although  not  pre 


I   of    I 


aided 


and  abutted  In  Its  commission.  It  Is 
necessary  for  the  prosecution  to  prove  that 
a  detailed  plan  of  the  robbery  had  been 
arranged    among:    the    parties    participating 

conversation  between  the  accused  and  the 
other  parties;  conversation  may  not  have 
been  necessary,  where  the  circumstances 
lead  Inevitably  to  the  conclusion  that  the 
accused  participated  In  the  fruits  of  the 
crime  with  guilty  knowledge  and  criminal 
Intent.— People  v.  Sartorl,  —  Cal.  App.  — , 
134  Pac.   370. 


§  972.  ACCESSORY  SlAY  BE  INDICTED  AND  TKIED  THOUGH  PRIN- 
CIPAL HAS  NOT  BEEN.  An  accessory  to  the  commission  of  a  felony  may  be 
prosecuted,  tried,  and  punished,  though  the  principal  may  be  neither  prose- 
cuted nor  tried,  and  though  the  principal  may  have  been  acquitted. 

Hiatory:  Enacted  February  14,  1872,  substantial  re-eoactment  ot 
5  256  Criminal  Practice  Act  1851,  Stats.  1851.  p.  240;  amended  March  30, 
1874,  Code  Amdts.  1ST3-4,  p.  439;  April  ».  1880.  Code  Amdts.  1S8D  (Pen. 
C.  pt.t,  p.  16. 

ACCESSORY  MAT  BE  INDICTED  AND 
TRIED  ALONE. 

1.  Accessory  may  be  indicted  and  tried  to- 

gether with  principal. 

2.  Death  of  principal  before  time  of  trial. 

3.  Proof  of  guilt  of  principal  necessary. 


.   Newberry,    I 


CaL 


CaL    63,    69:    People 
439,   441. 

3.     Death    of    prlBClpal     before     time    mt 
trial,  without  having  been  Indicted  or  tried, 
will   not   prevent  an   accessary   from  belne 
:d  and   convicted.  —  Qallot  v.  United 
87  Fed.  446. 


1.  Aeeessory  aiay  be  ladleted  and  tried 
tosether  nllh  yrlaelpal.  or  separately,  and 
either  may  be  convicted  or  acquitted  with- 
out reference  to  previous  conviction  or 
acquittal    of    other. — Paople    t.    Bearss,    10 


■■elpal  as  cbarKed 


3.     Proof  of  rvilt  of  pi 

In  Indictment  is  necessary,  in  order  ti 
tain  conviction  ot ,  accessory.  —  Ogd 
State,  12  Wis.  Gal,  Tg  Am.  Dec.  754. 
Buck  T.  Coram  on  wealtb.  lOT  Pa.  8L 
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AHRAIQUTUSNT— IN   WKAT  COURT. 


TITLE  VI. 
OF  PLEADINGS  AKD  PBOCEEDINGS  APTEE   INDICTMENT   AND  BEPOBE   THE 

COMMENCEMENT  OP  THE  TRIAL. 
Chapter  I.  Or  THE  Abbaiqnhbkt  or  thb  Dcfgndaht,  |t  9TS-990, 
II.  Setting  Asibb  the  Indictment,  %%  995-999. 
in.    Deuttbker,  {1 1002-1012. 
IV.    Plea,  ||  1016-1025. 
V.    Transuissiom   op  Certain  Indictments  Fboh  the  CoTmrr  Coukt    to    tbe 
District  Cocbt  ob  Municipal  Cbiminal  Coubt  or  Sak  FsANasco,  H  1028-1030. 
VI.    Bbuotal  or  THE  Action  Betobe  Tbial,  |{  1033-1038. 
Vn.    The  Mode  or  Tbial,  {{  1041-1043. 
TIIL    FoBMATioK  or  THE  Tbiai,  Jcby,  and  thb   Calendar  ob    Issues  pob  Tbiai^ 
tf  1046-1049. 
IX.    Postponement  or  the  Trial,  II 1052,  1053.. 


CHAPTER  I. 

OP  THE  ABBAIONMENT  OP  THE  DEPENDANT. 

S  976.  Defendant   most   be   arraigned   in   tbe      |  685.  Orderiag  defendant  into  enatodj  or  in- 


creasing bail  wben  indictment  is  for 

I  9S6.  Defendant,  if  present  wben  order  made, 
to    be    eommitted;     if    not,    bench- 

{  987.  Defendant,  on  arraignment,  to  be  in- 
formed of  bid  right  to  counsel. 
When  conrt  to  assign  counsel. 

i  988,  Arraignment,   how   made. 

I  989.  Proceedings  on  arraignment  nhen  de- 
fendant ia  not  indicted  b7  his  true 

(  990.  Tin 


:  where  indictment  or  informa- 
tion was  filed. 

I  67T.  Defendant  when  to  be  present  at  ar- 
raignment. 

I  978.  If   in   custody,   to   be   brought   before 

1 979.  If   discharged   on   bRil,   bench-warrant 

to  issue. 
I  980.  Bench-warrant,  bj  whom  and  bow  is- 

i  981.  Porm  of  bench-warrant. 

I  982.  Directions  in  the  bench-warrant  if  the 

offense   is  bailable. 
I  983.  Bencb -warrant,  how  served. 
I  9Hi.  Proceeding   on   giving   bail  in   another 

county. 

§976.  DEFENDANT  MUST  BE  AABAIGNED  IN  THE  COUBT  WHEBE 
INDICTMENT  OB  INFOBMATION  WAS  TILED.  When  the  indictment  or 
information  is  filed,  the  defendant  must  be  arraigned  thereoa  before  the  court 
in  which  it  is  filed,  unless  the  cause  is  transferred  to  some  other  county  for 

trial. 

History;  Enacted  February  14,  1872,  sabstantiftl  re-enactment  of 
]25S  Criminal  Practice  Act  1851,  Stats.  IS61,  p.  240;  amended  April  9, 
1880,  Code  Amdta.  1880  (Pen.  C.  pt.],  p.  15. 


8.  Distinction — Between  high  and  low   mis- 

demeanor. 

9.  Jurisdiction — Is  determined  by  nature  of 

offense. 


AREAIGNMENT— PLACE  OP. 

1.  Construction  —  Of    constitntioQ  —  As 

jurisdiction  of  superior  courts. 

2.  Same — Same — In  cases  of  misdemeanor. 

3.  Same  — Same— Jurisdiction   of    superior  l**-  Same— Is  not  affected  by  method  of  pro- 

court  ceases,  when.  <=ed"«- 

4.  Same— Same — Object  and  purpose  of  pro-  H-  Same— What  does  not  affect. 

vision.  12.  Same — When  concurrent. 

5.  Same— Same — Offense    of    conspiracy    to  13    Legislative  power — As  to  misdemeanors. 

Mtort  money.  j^    Same— Jurisdiction  of  inferior  courts. 

6.  Same  — Same  — When     jnrisdietioB    Is 

"otherwise   provided   for."  As  t*  k»w  amlsw^e>t  iuil«a  sea,  post. 

7.  Same— Of  code  section.  I  *»»  ""A  ■">"• 
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ARBAIGNMENT— Iir  WHAT   COVBT. 


tn.» 


Aa  1m  r«BMivn1  mt  acIIab  before  t 
post,   If  lOSS-lOaS  Bind   notes. 

ArrmlSBBCBt  and  plea  are  areeu 
■iBlBariM  to  trial,  see  note  10.  L» 

BitT  to  plead,  1 


ferior  courts,  from  that  tims  constitution 
transfers  such  Jurtsdlctlon  from  superior 
court  and  vchW  II  In  Inferior  courts.  From 
that  time  Jurisdiction  Is  "otherwiae  pro- 
vided for."  and  Jurisdiction  of  superior 
court  at  once  ceases. — Qreen  y.  Superior 
Court,  78  Cal,  BBS.  56!.  21  Pac.  J07.  E41. 
T.      SsHe — Oteadeaectlea.— Superior  court 


<    shall 


4eteBdBBt*B  Mcalltr.  see  ni 

1.  CsaatmetloB— Of  eaaatttnlloa— A>  t« 
jBrladletlaa    of    aaperlar 

tlon    provides    that    superior    • 

amounting  to  felony,  and  cases  of  misde, 
meanor  "not  otherwise  provided  for."— 
Const.  CaL  187S,  art  VI.  |  6.  1  Henninr' 
General  Liaws   |3d  ed.),  p.  III. 

X.  Sane — ianc  —  la  caaea  at  nUde- 
meaBBT_Whlla  conatllutlon  confers  or 
BUperlur  court  Jurisdiction  In  cases  of  mis- 

■■not  otherwise  provided  (or."  —  Green  v.  misdemeanors. —Green  v.  Sup 
Superior  Court,  7B  Cal.  5SB,  BG9.  21  Psc;  Cal.  EBB,  BBI,  Zl  Pac;  SOT.  E4i 
307.  B41.  9.     JBrladletloB — la  detenal 


of  such  other  misdemeanors  as  have  been 
committed  by  legislature  to  Justices'  courts. 
— Ex  parte  WalllnKford.  G9  Cat.  103.  lOB.  IOC. 
S.  DlatlnetlsB — Betweea  hiKh  aad  law 
aisdemcBaara  is  one  that  has  never  been 
recognised  In  this  state.  Constitution  and 
statutes    relate   exclusively    t 


when 


-Under 


Islor 


establish  Inferior  courts,  and  to  confer 
upon  such  courts  Jurisdiction  In  cases  of 
misdemeanor,  and  when  such  Jurisdiction 
is  so  provided  tor.  Jurisdiction  in  that 
class  of  cases  Is  taken  away  from  superior 
courts  for  reason  that  they  become  mls- 
"otherwise       provided       for." 


It 


within 


Ing  of  c 


,    78    Ca),    GS«.    GSa. 


Superior   ( 
307.    Bll. 

4.  Sbbh — Sbbic — Objert  and  pbtpok 
llraTlsfaB. — Evident  object  and  purpns 
constitution  In  providing  for  Jurlsdlcllo 

a  leslsla 


■ovlde     Infer 


'    In    cities 


1    Jurisdictloi 
Jurlsdlctloi 
only 


rts    should    be 
I    Jurisdiction 


vided    for 


super 


,    If    r 


e  provided. 

diction  Is  otherwise  provided  for.  author- 
ity of  superior  court  to  act  ceases. — Oreen 
V.  Superior  Court  78  Cal.  BBfl.  6fi8.  81  Pac. 
307.  B*l, 

S.  Same — Saaie— OSeme  at  cnDaplrBcr 
ta  extort  Biaaer  Is  among  misdemeanors 
"already  provided  for,"  and  strictly  within 

within  Jurisdiction  of  superior  court. — 
Green  v.  Superior  Court.  T8  Cal.  BE6,  568,  21 
Pac.  SOT.  541. 

«.  Same — Sane  — WbCB  larladietioB  Is 
••atherwlae  provided  tar." — Evident  purpose. 
of  constitutional  provision,  ai  evinced  by 
its  languase.  Is,  that  Jurisdiction  of  superior 
court  shall  be  conditioned  upon  establish- 
ment of  other  courts  upon  which  same 
Jurisdiction  shall  be  conferred,  and  when 
that  condition  happens,  and  Jurisdiction 
la   by   legislature   conferred  upon   sueh  In- 


t   by    1 


rlor  Court.   78 
■ed  by  BBtare 

I  by  which 

of   offense 


parte   WalUnffford.   SO   Csl. 
lOS;    Green    v,    Superior   Court,    T8    Cal.   B5<, 
BS4.  11  Pac.  30T,   S41. 

10.  Same — !■  not  Bareted  by  aielbod  of 
pvscednve. — Method  of  procedure,  whether 
by  Indictment  or  Information,  does  not 
affect  Brant  of  Jurisdiction.— Green  v. 
Superior  Court,  TH  Cal.  B5B,  564,  81  Pac. 
SOT,   541. 

11.  Saaie — 'Wbat  does  aot  aflect. — Fact 
that  case  can  not  be  prosecuted  In  Inferior 
court  because  It  must  b*  presented  by  In- 
dictment or  Information  does  not  alTect 
question  of  Jurisdiction.— Oreen  v.  Superior 
Court,   TB  Cal.    BGE.  GE4.   11   Pac.  307,   G41. 

13.  Saaie  — Whea  coBCarreBt.  —  Where 
Jurisdiction  Is  given,  by  constitution  or  by 
statute,  to  two  different  courts,  not  Indi- 
calinK    whether    such   Jurisdiction    shall    b« 

gardea  as  concurrent  In  both  courts. — 
Green  V.  Superior  Court.  78  Cal.  SES,  B62, 
31   Pac.   S07.   B41. 


Mea 

Bora.— row. 

*r  given  1 

legislature   by  con- 

1    to    any    class    of 

high    or 

low.    but    extends 

such      offenses       gei 

lerally.— Green      v. 

Supi 

,    78    Cal. 

66B.    5B8.    BS3.    21 

Psc. 

307,   641. 

Sc 

e   Cal.   Com 

It.    1870.   < 

srt.  VI.   1  13.  Hen- 

nlng's    General 

Laws   (Bd  ed.>,   p.   Ilv. 

-  JarbdletloB      at      iBferlar 

eonrta^Under 

Cal.    Const.    1870.    art.    VI. 

113. 

legislature   has   power   by   law   to   Bx 

Jurli 

idlcllon    of 

any    Inf 

erlor    courts,    and. 

to  confer  upon  such  courli  Jurisdiction  not 
vested  In  some  other  court  by  constitu- 
tion. All  misdemeanors  are  Included  In 
this  power. — Green  v.  Superior  Court.  78 
Cal.  GEI,  G84,  11  Pac.  SOI.  (41. 
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Tit.  TI.  ek.  I.I        AHBAIONMBNT— PRBSBNCB  OF  DEFENDANT — CL'STODV.         HH'.STS 

§  977.    DEFENDAlfT  WHEN  TO  BE  PBESENT  AT  ASEAIQNBEENT.    If 

the  indictment  or  infonnation  be  for  a  felony,  the  defendant  must  be  person- 
ally present;  but  if  for  a  misdemeanor,  he  may  appear  upon  the  arraignment 
by  counsel. 

History;     Enacted  February  14,  1872.  re-enactment  of  i  S69  Criminal 

Practice  Act  1851.  Stats.  IS&I.  p.  240;   amended  April  9,  1880,  Code 

AmdU.  1880  (Pen.  C.  pL),  p.  18. 


1.  Arraignmest  in   ease   of   misdeiDeaaor. 

2.  Coart  must  have  control  of  person. 

3.  Trial  without  objection  does  not  cure  want 

of  personal  plea. 

Ab  to  kaw  >rTalCBnieBt  ta  ke  nade.  see, 
post,    t  988   and   note. 

Ab  la  HcMaltT  of  ^reiunee  of  Bwiiafll 
In  crlBlnal  procvcdlBKs,  see  note  Si  Am. 
Dae.   Z19-IZS. 

Aa  ta  aacAplBK  prlaoBcr  bo  laai^ar  aavla# 
ricbt  Is  appnr  hr  canBaal,  until  he  has  re- 
turned Into  custody,  see  People  v.  Beding'er. 
GE  Cal.  290.  293.  Se  Am.  Rep.  32.  and  notes 
3t  Am.  Rep.  33,  26  L.  R.  A.    CN.  S.)    923. 

Ab  la  brcaklBK  Jail  and  eacaplnB  by  prla- 
oaer  e«naIltiitlBS  waiver  at  rlchl.  accused 
to  have  counsel  appear  for  Mm.  see  note 
16  Am.  Rep.  32. 

Aa  ta  when  prcaenee  «t  acfendaat  ts  nee- 


laiT  at  a  erlmlaal 


rial,  see,  post.  I  104) 


1.    Arralcaateal  In  «■■•  af  BlBdeMeanori 

— Defendant  1b  arralKned  In  person  and 
pleads  In  person,  unless  Id  case  of  mlsde- 
meanor. — People  v.  Redlnger,  66  Cal.  290. 
29G,   38  Am.  Rep.   32. 

3.  Coart  nnst  have  eonlml  af  peraaa. 
— A>  courts  have  no  Jurisdiction  over  per- 
■onB  charged  with  crime,  unless  In  custody, 
actual  or  constructive.  It  would  be  farce 
to  proceed  In  criminal  cause,  unless  court 
has  control  over  person  charged,  so  that 
Us  Judgment  might  be  made  effective. — 
People  V.  Redlnser,  Se  Cal.  290,  293,  3G 
Am,  Rep,   32, 

S.  Trial  wMhont  abjection  daea  not  ear* 
vrnal  af  peraanal  plea.— Absolute  require- 
ment of  [aw  that  accused  must  plead  per- 
sonalty lo  Indictment  on  arraignment  can 
not  be  cured  by  fact  that  he  was  brought 
Into  court  and  tried  without  objection. — 
People  r.  Monaghan,  102  Cal.  229,  233,  S« 
Pae.   611. 


§978.  IF  IN  CUSTODY,  TO  BE  BBOnaHT  BETOSE  OOUBT.  When  his 
personal  appearance  is  necessary,  if  he  is  in  custody,  the  court  may  direct  and 
the  officer  in  whose  custody  he  is  must  bring  him  before  it  to  be  arraigned. 


CUSTODY  OP  DEPENDANT. 

1.  As  to  procedure  where  defendant  not  in 

eostodj. 

2.  Defense  ma;  be  made,  when. 

3, 4.  Same^Eiscape   from   custody,   effect. 
5.  3ame— Same— Order   nisi    for   dismissal. 
Ab    lo    pleaa.    see,    post,    tl  lOlS-lOlS    and 

1.     Aa    la    proFredtaxa    where    defendant 

not  In  cnaloil}',  see.   post.   I  9T9  and   note. 

3.  Defeaoe    mar   be    made  when    accused 

Is    In    custody,    only. — People    v.    Redtnger, 
56    Cal.    290.    293,    36   Am.    Rep.    32. 

a.      Baaie — Eaeape  front  enstady  defendant 
can   not   make    his   defense;    and    ( 


lotion, 


jndint 


the  appeal  will  be  dismissed. — People  v, 
Redinger.  SG  Cal.  290.  293.  SB  Am.  Rep.  32: 
People  V.  ElKlns.  122  Cal.  054.  GS  Pac.  E99. 
See.  among  other  t;Bsea:  Ala.  Warwick  v. 
State.  13  Ala.  48t.  49  Am,  Rep.  GO.  Fla. 
Woodson  v.  State,  19  Fla.  549,  G51.  Oa. 
Madden  v.  State,  70  Ga.  383;  Osbom  v.  State, 


70  Ga.  731:  Gentry  v.  State,  81  Ga.  SGt, 
GTS,  17  S.  E.  BGS.  III.  McGowan  v.  People. 
10*  111.  100,  44  Am.  Rep,  37.  Ind.  Sargent  v. 
State,  96  Ind.  03.  Kaa.  State  v.  Scott.  TO 
Kan.  GBl,  3  Ann.  Cas.  511,  79  Poc.  126. 
Kr.  Wilson   V.  Com,,  73   Ky.    (10  Bueh)    52S. 


.    Rep.   ' 


.    Plal 


271;  Slate  v,  Wright. 

32  La.  Ann.  1017.  38  Am.  Rep.  274;  Stale 
V.  McMlchael,  GO  I*.  Ann.  428,  23  Sp.  992. 
Mr.  Anonymous,  31  Me.  593.  MaaB.  Com.  v. 
Andrews.  97  Maes.  Gt3.  Ms.  State  v.  Carter, 
B8  Mo.  431.  !t.  M.  Territory  v.  Trlnkhouse, 
4  N.  M.  (Gltders)  300.  13  Pac.  341.  Okla. 
Tyler  v.  State,  3  Okla.  Cr.  179.  26  U  R.  A. 
m.  S.)  921,  104  Pac.  919.  8.  C.  Ei  parte 
Pereira,    8    Rich.    L.    149;    State    v.    Murrell. 

33  S.  C,  83.  11  B,  E.  682;  State  V.  Johnson, 
44  S.  C.  556,  21  S.  E,  SOG.  rtah.  People  V. 
Tremayne.  3  Utah  331.  333,  3  Pac.  85.  Va. 
Sherman  v.  Com..  H  Gratt.  677;  Leftwtch  v. 
Com.,  20  Gratt.  723.  W.  Va.  State  v.  Con- 
ners,  20  W.  Va.  1.  Fed.  Smith  v.  United 
Slates.  94  U.  S.  07,  34  V.  ed.  32;  Bonahan 
V.    Nebraska,   125    U.   S.    S92,    31   U   ed.    854, 
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t  Sup.  CL   Rep.  1S90;  Allen  v.  QeorKla,  IGC  Jacobs,   lOT  N.  C.   TTi,  T8t,  2S  Atn.  St.  Rep. 

U.  8.  138,  41  L.  ed.  94S.  17  Sup.  Ct  Rep.  GZE.  Sli.   918,  11  8.   E.   961. 

See   also   notes   11    Am.   Dec.   ITS,   It   Am.    .        s.     SaMc Ssae-^lrder  &!■!  teF  dlaHlaaml 

Rep.  276,  44  Am.  Rep.  88,  3  Ann.  Cas.  61!,  will   be   entered,    the   dismissal    to   liecome 

26  L.  R.  A.   {N.  S.)   921.  elTectlve  upon  a  certain  day  unleas  the  tugl- 

4.     In   some   JurlsdlcMons,   however,  it   la  tlve  shall  on  or  before  that  date  surrender 

held  that  the  appellate  court  may  proceed  himself    Into    the    custody    at    the    law. — 

to    hear   and   dispose   of   the   appeal,    not-  State  v.  Dempiey,  JB  Mont.  B04.  «S  Pac  1114; 

wLthBtandlnr    the    defendant's    escspa    from  State  v.  Handy,  IT  Wash.  46),  «T  Pac  10>4. 

§  979.  IF  DISGHAEGED  ON  BAIL,  BENCH- W ASKANT  TO  ISSUE.  If 
the  defendnut  has  been  discharged  on  bail,  or  has  deposited  money  instead 
thereof,  and  do  not  appear  to  be  arraigned  when  bis  personal  attendance  is 
necessary,  the  court,  in  addition  to  the  forfeiture  of  the  undertaking  of  bail 
or  of  the  money  deposited,  may  direct  the  clerk  to  issue  a  bench-warrant  for 
his  arrest. 

HIatory:     Enacted  Februery  14.  IS'Z,  re^nactment  of  |  261  Criminal 
FracUce  Act  1851,  Stats.  18S1,  p.  240. 
DI3CHABGE  ON  BAIL— BENCH-  Indictment  found  agalnHt  defendant  not  In 

WABRANT.  custody.— People    v.    Redlnger,    SB    Cal.    290, 

1.  Application  of  sections  to  defendant  not      ^**'  ^^  ■*"■  ^"p-  '*■ 

in  custodj.  3.     laasHBce    of    bcMeh-iraRajat.  —  If    In- 

8.   Issuance    of    bencli- warrant.  dlctment   be  against   defendant   not  In  cus- 

1.     AptflutlsK   at   acetleBB    la    Jefnlaat  t"^/.    ^^^    "U'    »"    ti^"'    '■"^    Indictment    is 

net   ■■    cUBtody^^rhlB    and   nert    six    sue-  fo""   *elony.    court   may   nevertheless    order 

ceeding:     sections,     prescribing    proceedlnga  him   Into  custody,   1(  he   be   present,  and   If 

against  defendant  who  falls   to  appear  (or  ""t.   ""^y  Issue   bench-warrant.  —  Ex   parte 

arraignment,   are   to   be   applied    In   case   of  Cook,  16  CaL  lOT,  109. 

§  980,    BENOH-WAKEANT,  3V  WHOM  AND  HOW  ISSUED.    The  clerk, 

on  the  application  of  the  district  attorney,  may,  at  any  time  after  the  order, 
whether  the  court  is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 


§  981.     rOBM  or  BENCH- WAEEANT.     The  bench-warrant  upon  the  in- 
dictment or  information  must,  if  the  offense  is  a  felony,  be  substantially  in  the 

following  form :    County  of .    The  People  of  the  State  of  California  to  any 

SheriflE,  Constable,  Marshal,  or  Policeman  in  this  State :    An  indictment  having 

been  found  (or  information  filed)   on  the  day  of ,  A.  D.  eighteen 

[nineteen] ,  in  the  superior  court  of  the  county  of ,  charging  C  D  with 

the  crime  of (designating  it  generally) ;  you  are,  therefore,  commanded 

forthwith  to  arrest  the  above-named  C  D,  and  bring  him  before  that  court 
(or  if  the  indictment  and  information  has  been  sent  to  another  court,  then 
before  that  court,  naming  it),  to  answer  said  indictment  (or  information),  or 
if  the  court  he  not  in  session,  that  you  deliver  him  into  the  custody  of  the 

sheriff  of  the  county  of . 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this day  of 

.  A.  D. . 

By  iirder  of  said  court, 

[Seal]  E  F,  Clerk. 

History:  Enacted  Pehmary  14,  1S72,  aubstantlal  re-enactment  ot 
i  233  Criminal  Practfce  Act  1861,  Stats.  1S51,  p.  241;  amended  April  9, 
1880,  Code  AmdtB.  1880  (Pen.  C.  pt.),  p.  16. 
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IN— HOW  SERVED. 


Ah  Pona:  Chi, 

,   64    Cal.   102. 

»ot  1 
ante. 

!■  enatadr  Is   reKUlaled  by  Sectl 

Pn 

VlTC 

ball,  see 

,  ante,   t  SSI   and  note. 

Pr. 

toir. 

*7ee^'^' 

1  whrrr  drteBdaBt  sat 

te.    t  »7a   and   note. 

Al     to     PTOCI 

Is  cpitodr.   a. 

crdlBK*    nbrre    drfcnda 

A* 

and 

note. 

l>  fomtBAj.  Bee,   ante,   I  9T9   and  not« 

BAIL— PHOCEDUBE  TO  PBOCUBE. 

1.  Procedure   to  procure  bail. 

2.  Same — Defendant   mnet   be  taken  before 

magistrate. 

3.  Same — Procedure  where   defendant  not  in 

euBtodj. 

1.  Pn»«dDi«  to  vrocnn  bail. — If  pris- 
oner charged  vlth  felony  dealrea  to  procure 
ball,  he  should  be  taken  before  maBlatrate 
by  whom  warrant  Is  Issued,  or  before  some 
other  maglHtrate  in  same  county. — Ex  parte 
UunK  Sin,   alias  Ah   Fon?  Cbi.   fi4   Cai.    IDS. 


§  982.  DIBECTIONS  IN  THE  BENCH- WARRANT  IF  THE  OFFENSE  IB 
BAILABLE.  The  defendant,  when  arrested  under  a  warrant  for  an  offense 
not  bailable,  must  be  held  in  custody  by  the  sheriff  of  the  county  in  which 
the  indictment  is  found  or  information  filed,  unless  admitted  to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the  offense  is  bailable,  there 
must  be  added  to  the  body  of  the  bench-warrant  a  direction  to  the  following 
effect:  "Or,  if  he  requires  it,  that  you  take  him  before  any  magistrate  in  that 
county,  or  in  the  county  in  which  you  arrest  hira,  that  he  may  give  bail  to 
answer  to  the  indictment  (or  information)";  and  the  court,  upon  directing 
it  to  issue,  must  fix  the  amount  of  bail,  and  an  indorsement  must  be  made 
thereon  and  signed  by  the  clerk,  to  the  following  effect:  "The  defendant  is  to 

be  admitted  to  bail  in  the  sum  of dollars." 

Hlitory:     Enacted  February  14,  1872,  founded  on   St  264.  266,  2C3 

Criminal  Practice  Act  1851.  Stats.  1S51,  p.  241;  amended  April  9,  ISSO, 

Code  Amdts.  iSSO  (Pen.  0.  pt.),  p.  16, 

§983.  BENCH-WARRANT,  HOW  SERVED.  The  bench-warrant  may  be 
served  in  any  county,  in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  be  indorsed  by  the  magistrate  of 
that  county. 

History:     Enacted  February  14.  1S72,  re-enactment  of  i  267  Criminal 
Practice  Act  18S1,  StaU.  1851,  p.  241. 

§  984.    PROCEEDXNG  ON  OIVINO  BAIL  IN  ANOTHER  C01TNTT.    If  the 

defendant  is  brought  before  a  magistrate  of  another  county  for  the  purpose  of 
giving  bail,  the  magistrate  must  proceed  in  respect  thereto  in  the  same  manner 
as  if  the  defendant  had  been  brought  before  him  upon  a  warrant  of  arrest,  and 
the  same  proceedings  must  be  had  thereon. 


§986.  ORDERING  DEFENDANT  INTO  CUSTODY  OR  INCREASING 
BAIL  WHEN  INDICTMENT  IS  FOR  FELONY.  When  the  information  or 
indictment  is  for  a  felony,  and  the  defendant,  before  the  filing  thereof,  has 
given  bail  for  his  appearance  to  answer  the  charge,  the  court  to  which  the 
indictment  or  information  is  presented,  or  in  which  it  is  pending,  may  order 
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the  defendant  to  be  committed  to  actual  custody,  unless  he  gives  bail  in 
increased  amount,  to  be  specified  in  the  order. 

History:  Enacted  February  14.  1S72,  re-enactment  of  i  2S9  Crlmtnal 
Practice  Act  1851.  Stats.  18G1,  p.  241;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  43S;  April  9,  18S0.  Code  Amdta.  I8S0  (Pen.  C.  pt.), 
p.  16. 


..  perhaps,  aa  clear  upon  this  qi 
mlehl  be  made,  but  enaUKh  I 
Dw  that  It  was  not  Intended  to 


inty   c 


but  If  not,  It  has  power,  to  order  defendant 
to  give  additional  bail  or  go  Into  custody; 
and  If,  In  Its  Judgment.  It  Is  case  In  which 
ball  ought  not  to  be  talcen,  court  may  order 
him  Into  custody,  notwithstanding'  any  ball 
which  may  hr.ve  been  given  before  Indict- 
ment was  found.  It  would  be  anomalous 
to  hold  that  court  can.  as  It  undoubtedly 
may,  compel  defendant  to  come  Into  court, 
by  its  warrant,  (or  purpose  of  giving  addi- 
tional ball  or  going  Into  custody  on  ball- 
able    offense,   and    yet    can    not    compel   tUm 


of  defendant  after  IndEctme 
has  been  found  against  him,  by  reason 
any  proceedings  originally  had  la  prer 
Ises.  On  contrary,  if  ball  has  been  take 
It  has  beefi  taken  to  secure  his  preaeni 
at  court,  and  to  hold  him  amenable  to  i 

In  actual  custody.  If  court  Is  of  opinion  to  come  Into  court  and  go  into  custody  o 
that  bail  already  given  Is  sufficient  secur-  charge  which  may  not  be  bailable  at  alL 
Ity.    It   may    allow    It    to    stand    unchanged,        —Ex    parte    Cook.    SB    CbL    lOT,    109. 

§  986.  DEFENDANT,  IF  PRESENT  WHEN  ORDER  MADE,  TO  BE  COH- 
UITTED;  IF  NOT,  BENCH-WARRANT  TO  ISSUE.  If  the  defendant  in 
present  when  the  order  is  made,  he  must  be  forthwith  committed.  If  he  is  not 
present,  a  bench-warrant  must  be  issued  and  proceeded  upon  in  the  manner 
provided  in  this  chapter. 


§987.    DEFENDANT,  ON  ARRAIGNMENT,  TO  BE  XNFORHED  OF  HIS 
BIOHT  TO  COUNSEL.    WHEN  COURT  TO  ASSIGN  COUNSEL.    If  the 

defendant  appears  for  arraignment  without  counsel,  he  must  be  informed  by  the 
court  that  it  is  his  right  to  have  counsel  before  being  arraigned,  and  must  be 
asked  if  he  desires  the  aid  of  counsel.  If  he  desires  and  is  unable  to  employ 
counsel,  the  court  must  assign  counsel  to  defend  him. 


ARBAIONMENT— PBOCEEDINQS  ON. 
1,  2.  Attornej  must  act  without  compensation. 

3.  Attorney's   eompensation   ia   not   county 

4.  Construction  of  section. 

5.  laforming   defendant   of   right  to  coun- 

sel— CuQstructioD  of   section. 

6.  What    implies    that    defendant   was    in- 

formed  of   right  to  counsel. 
1.     Attaraer  ""t  aet  witkast  esMpeasa- 


resent    de 

fenseles 

s  prli 

loner,    such 

attorney 

pensatlon; 

It   Is   part 

of  his  ge: 

neral  du 

ty  to 

h  services 

to   person 

Bd     Of 

crime,   whi 

1  are   des- 

titute  of  1 

means,  upon  appointmen 

when  not 

In  const 

with  his  o 

bllgatlons 

to   others 

he   must 

possible 

■B   ability    < 

ant.      He 

t    reji 

provision 

for  his 

compensHllon  ia 

made  by 

V,  Tuba  County, 
lolano  County,  49 
B  Cyc.  Code  CI' 


Cat  61,  eS; 
Cat.  ISB.  1G9. 
Proc.    (2d  Ed.), 


See  Ker 
I  282  and 

3.  Attorney,  as  olllcer  of  court,  takes  his 
otHce  with  lis  burdens  as  weU  as  its  rights 
and  privileges.  Among  the  burdens  Is 
the  duty,  when  requested  by  the  court,  to 
conduct  without  compensation  In  the 
absence  of  statutory  provision  therefor, 
the  defense  o(  destitute  persons  accused 
of  crime. — Cases  cited  in  last  note;  I^mont 
V.  8o1ano  County.  t9  Cal.  IBS. 

S.  Attormrr'a  eoHVCuatloB  nat  c*WBtr 
charge. — When  court  appoints  attorney  to 
defend  impecunious  person,  attorney's  com- 
pensation is  not  county  charge. — Lamont  v. 
Solano   County,    49    Cal.    lES,    IBS. 

4.  CoBstTBetloB    Df    ■Hllna.— Under    this 
section,   court   ahould   inform   prisoner,   be- 
ings,    of 


t  he  Is  entitled  to  counsel. 
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loUDBel. — People   v.  Bostlc,   1«T   ( 


:    WkBt 


to  eoBMSel. — Under  record 
ra:  "Tbe  defendant  waa 
then  asked  by  courl  It  he  hail  secured  aid 
or  couneel  and  of  hla  right  to  be  repre- 
sented by  counsel."  It  was  claimed  that  to 
be  "asked"  of  his  rlg-ht  was  not  equivalent 
to  saying  that  he  was  "Informed"  of  his 
right.        Yet     court     said      that,      obviously, 

made  tn  way  It  stands;  It  Is  not  llketf  that 
court  "asked"  defendant  of  his  right  to  be 
represented.  It  Is  more  probable  that  fact 
was  that  court  "Informed"  him  of  his  right. 
However,  defendant  replied  that  he  did  not 
desire  aid  of  counsel,  which  Implies  that 
he  had  been  "Informed  of  his  right." — 
People  V,  Ulller,  1)T  Cat.  MS,  «ie,  TO  Pac. 
TSG. 


but  that  duty  la  snfflclently  performed  It 
accused  <■  Informed  of  that  right  during 
course  of  arralgiiDient.  Not  Informing  de- 
fendant of  such  right  at  proper  time  does 
not  affect  validity  of  arraignment  nor 
render  It  void,  particularly  where  accused 
appears  by  counsel  In  all  subsequent  pro- 
ceedings.—People  V.  Vlllarino,  e«  Cal.  I2S. 
229,   S   Pac.   151. 

B.  iBffnMlnv  of  rickt  t*  eoBBsel— Can- 
strnetiDii  sf  seetlaa, — This  section  Is  sub- 
stantially compiled  with  where,  although 
not  Informed  In  the  exact  language  of  the 
statute  that  he  was  entitled  to  have  the 
aid  of  counsel  "before  being  orralgned," 
he  was  told  that  the  court  was  ready  to 
apiioint  a  legal  adviser  who  would  serve 
without  compensation.  He  had  not  then 
been  arraigned,  and  the  court's  readiness 
to  appoint  counsel  then  was  sultlclent 
notice   to  him  that  ha  woa  entitled   to  the 

§  988.  ABBAIONHENT,  HOW  HADE,  The  ftrraignment  must  be  made  by 
the  court,  or  by  the  clerk  or  district  attorney  under  its  direction,  and  conBists 
in  reading  the  indictment  or  information  to  the  defeodaiit  and  delivering  to 
him  a  true  copy  thereof,  and  of  the  indorsements  thereon,  including  tbe  list  of 
witnesses,  and  asking  him  whether  he  pleads  guilty  or  not  guilty  to  the  indict- 
ment or  information. 

Hlitory:  Enacted  Februar}'  14,  1S72;  re-enactment  of  |  272  Criminal 
Practice  Act  1861,  Stata.  18B1,  p.  242;  amended  April  9,  1880,  Code 
Amdts.  18S0  (Pen.  C.  pt.).  pp.  16.  17;  April  27,  1909,  Stata.  and  Amdts. 
1909,  p.  1127;  March  22, 1911,  Stats,  and  Amdts.  1911,  p.  436, 

18.  Same — Bccord     need     not    show    that 
interpreter   waa  appointed. 

19.  Bight  of  defendant  to  be  informed  of 
accusation. 

EO.  Same — Wherever  common  law  preraila. 
21.  There  is  do  arraignment,  when. 
22,  23.  Trial  without  arraignment  and  plea— 
la  nullity. 
E4.  Same— No  Istue  joined. 

25.  Waiver  of  airaignraent — Agreement  to 
aubmit   to   trial. 

26.  Sane — How  consummated. 

27.  Same — Submitting  to  trial,  etc. 

28.  What  does  not  constitute  a  plea. 

29.  When  names  of  witnesses  need  not  be 
inserted  or  indorsed  upon  inform  a - 


B  entitled 


1.  Construction  of  section. 

2.  Defendant,  not  counsel, 

eopj   of   indictment. 

3.  Siereising  right  of  challenge. 

4.  Indorsement  of  names  of  witnesses  at 

preliminarj      examination  —  As     to 

5.  Same — Not  required  upon  information. 

6.  Omission   to   plead   is   fatal   to   judg- 

7.  Previous  conviction — Arraignment. 

8.  Same — Constitutionalitj    of    provision 

with  reference  to. 

9.  Same — Construction  of  section. 

10.  Same — Defendant  maj  be  asked  about. 

11.  Same— Effect    of    repeal    of    section 

1025,  post, 

12.  Same — Is  a  fact — Pleading  and  proof. 

13.  Same — Mutilation  of  information. 

14.  Part  of  aggravated  erime — Plea  and 

trial. 

15.  Plea   and   confession. 

IG.  Presumption  as  to  clerk's  duty  in 
reading  indictment. 

17.  Procedure  on  appeal — Becord  must 
show  whether  defendant  was  ar- 
raigned. 


10  L.  R.  . 


.   91. 


ArralgBBeat  l>  case  of  telsBy  must  be 
In   person,  see.   ante,   I  971   and  note. 

be  by   counsel,   see,   ante,   |  RT7    and   note. 

DlVervat  klada  at  yieaa  that  may  be  put 
In  by  defendant,  see,  post,  |  1014  and  note. 

Pin  of  gBlllr,  when  put  in  as  to  right 
to   withdraw,  seo,  post,    1  lOIg   and  note. 
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ARBAIGNHBNT— NECESfllTV  OP  AND  HOTV  MADE. 


[Pt.  U. 


1.  CoBBlnieUaB  af  BectleB. — Arraignment 
must  be  made  by  court,  or  by  clerk  or  dis- 
trict attorney  under  Its   direction,   and  this 

consists.  If  record  shows  that  defendant 
pleaded  KuU'ty  In  response  to  court,  this 
Is  sufllcient  to  Justify  assumption  that  plea 
was  In  response  to  question  as  to  whether 
he  was  eullty  or  not  grullty,  though  It 
nowhere  appears  th^t  defendant  was  asked 
by  clerk  or  court  whether  he  pleaded  guilty 
on  not  KuUty.— People  y.  Miller,  117  Cal. 
«42,  «46,  79  Pac.  73B. 
See,   also,  par.  ),   this  note. 


prevlaaa  coavlctlsn,  s 


I  par. 


.  this  n 


3.  DefeadBBt,  mot  conBael,  la  CHtltled  to 
copy  of  iBdletneut. — Under  above  section  It 
Is  defendant  who  Is  entitled  to  copy  of 
Indictment,  and  not  his  counsel;  and  court 
Is  not  bound  to  supply  defendant  with 
second  copy  thereof. — People  T.  Ooldeneon, 
7S  Cal.    328,    347,   19   Pac.   ISl. 

S.  EzerclalBK  rlKkt  of  ckalleBse. — 
Defendant  may  waive  challeuKe  of  panel 
when  he  has  been  held  to  answer,  before 
panel  Is  made  up  and  sworn,  and  defend- 
ant who  has  not  been  held  to  answer  be- 
fore Impaneling  of  grand  Jury  may  exercise 
same  right  of  challenge  on  his  arralgn- 
menL—People  v.  Beatty,  14  Cal.  6tt,  GTI. 


4.    ladni 


>   waive 

wllnes 


Indictment  Is  waived  It  not  taken  by  motion 
to  set  a  Bide. — People  v.  Free  land.  6  Cal. 
9fi.  99:  People  v.  Symonds,  22  Cat  348,  3E4; 
People  V,  Lopea,  SB  Cal.  112,  114;  People  v. 
King,   S8    Cal.    216,    2TZ. 

B,     Sbbi^— Nat  required  bpdb  iBfonaatlaB. 

to  be  Indorsed  upon  an  Information,  but 
such  Indorsement  Is  necessary  upon  an 
indictment  (see  1  S4J  Pen,  G,),— People  v. 
Overacker,  IS  Cal,  App.  62fi.  IIG  Fac.  TGS. 
S.  OBlaaloB  ta  plead  la  tatBl  t«  Jadv 
■Beat. — Until  defendant  has  pleaded  to 
indictment  there  Is  not  Issue  to  be  sub- 
mitted to  jury,  and  an  omission  Is  fatal  to 
Judgment  even  after  verdict,— People  v, 
Corbett,  2S  Cal.  328,  331;  People  v,  Qalnes, 
E2  Cat.   1T9.  481. 

Special  mode  < 
102S,  poBt,  having  been  done  away  with  by 
appeal,  did  not  leave  courts  without  mode 
of  arraignment.  Above  section  afforded 
a  mode  of  arraignment  applicable  to  Intor- 
mallon  charging  defendant  with  assault  to 
commit  robbery  and  also  with  prior  con- 
viction of  crime  of  grand  larceny,  as  well 
as  other  Informations  or  Indictments  for 
criminal  offenses.  Trial  courts  could  do 
nothing  else  than  to  resort  to  mode  set 
out  by  this  section. — People  T.  Brooks,  B6 
Cal.  SBG.   29fi,   4   Pac.   7. 


Code,  sections  6(8,  888.  11G8,  and  practlca 
thereunder,  in  reference  to  cases  of  pre- 
vious convlcIiouH,  are  not  in  conflict  witb 
provision  of  constitution  of  United  States 
or  of  this  state. — People  v.  Coleman,  145 
Cal.    803,    «13,    78    Pac.    283. 

9.  Same — CoBairBctioB  of  ■veils a. — Sec- 
tion 1026.  post,  which  prescribed  mode  ot 
arraignment  where  previous  conviction  was 
charged,  was  afterwards  repealed.  Befora 
arraignment  ^f  defendant  was  had,  such 
arraignment  could  then  only  be  made  under 
this  section,  which  applied  to  all  casea 
where  arraignment  wbh  requisite. — Peopla 
V.    Brooks,    6G   CaL    29S,    298,    4    Fac.    T. 

Aa  M  caBBtractlaB  of  BecttoB,  see  also 
par.  1,  thia  note. 

10.  Saase  —  Del  eadBBt  bbt  he  ■ahed 
aboDt, — Upon  arraignment  of  defendant.  It 
Is  not  error  for  court  to  ask   him  whether 

against  him  In  Information. — People  v.  Mo- 
Oregar,   88  Cal.  140.   141,   28  Fac.   97. 

11.  SaHie— BSect  ot  reiwal  of  arctlaa 
1030.  poBt,  left  no  other  mode  of  arraigning 
person  charged  with  criminal  ottensa  and 
prior  conviction  for  like  oltense  than  that 
prescribed  by  this  section.  No  other  mode 
of  arraignment  was  provided  by  statute, 
and.  of  necessity,  this  section  was  only 
guide  upon  arraignment.  If  this  mode 
did  not  exist,  there  was  no  other,  unless 
courts  resorted  to  common -law  mode. — Ex 
parte  Young  Ah  Oow,  78  Cal.  488,  446,  IS 
Pac,   78. 

13.  Baaae — la  a  fact— Plcadlas  and  proaf. 
— Prior  conviction  Is  fact  and  very  im- 
portant one.  Which  constitutes  or  goes  to 
make  up  an  aggravated  offense,  and  being 
material  tact  In  case,  necessarily  It  must 
be  pleaded,  and  if  leeue  be  Joined  in  refer- 
ence thereto,  either  by  plea  of  not  guilty 
or  by  standing ,  mute,  which  amounts  to 
same  thing  under  Penal  Code,  that  mate- 
rial fact  must  be  proved  as  any  other 
material  fact  on  trial  of  cause. — People  r. 
Coleman.   146  Cal.  609.  612,  78  Pac.   283. 

13.  Sane— MBtllBlloB  of  lafomatlOB. — 
Where,  at  arraignment.  It  appears  that 
original  information  contained  one  page 
more  than  copy  furnished  defendant.  In 
jvldence 


1    It    I 


that 


sf  defense  or  modify 
the  charge;  but  If  It  be  clearly  shown 
that  missing  page  contained  only  addi- 
tional charge  of  prior  conviction,  such 
charge  may  be  dlemlssed,  and  trial  may 
proceed  on  Information  aa  It  stands. — 
People  r.  Noon.  1  Cal.  App.  44.  48,  81  Pac. 
748. 

14.  Part  of  aggravated  affenae — Plea  Bad 
trtal. — Charge  of  previous  conviction,  which 
enters  Into  and  Is  made  part  of  aggravated 
offense.  Is  one  to  which  accused  has  right 
to  plead,  and  for  which  he  has  rlgbt  to 
be  tried  aa  In  other  cues. — People  v.  Cole- 
man, 14G  CaL   tO»,  tlS,  79  Pac.  S8t. 
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ABKAIGNMBirr— INDICTED  IN  FfCTITIOira  NAHB. 


f  9S9 


aai    e*nfcaalvs. — Ona    may    b* 

Indictment  or  Inforroatlon  with 
some  particular  offense  and  vlth  having 
autre  red  previous  conviction  of  another 
offense,  and  may  be  arraigned  thereon 
under  this  eertloti.  He  may  plead  not 
guilty  of  offense  charged  and  confess  pre- 
—People    V.    Wheatley,   88 


menta,  either  delivered  to  or  tendered  to 
him.  and  where  he  la  neither  then  nor 
thereafter  asked  whether  he  will  plead 
guilty    or    not    guilty    to    the    Indictment. — 

People  V.  Corbett  28  Cal.  3S8.  SSO. 


Cal. 


11.    IIT.   2S   I 


IS.  Prpnaiuplloii  ■•  to  clerk'*  fluty  ■■ 
reading  Indletaent.  —  Where  It  does  not 
appear  that  clerk  read  to  Jury  that  part 
ol  Indlclmenl  which  charged  defendant  with 
prior  convictions,  presumption  la.  where 
such  former  convictions  were  confessed, 
that  clerk  performed  his  duty  and  omitted 
that  part  of  Indictment  which  related 
thereto. — People  t.  McOragar,  88  Cal.  140, 
141,   »S  Pac.  >T. 

IT.  Pmecdnre  ea  appeal — Reeai4  aast 
■kaw  wkrtker  defcadaat  was  araalgaed. — 
To  ascertain  whether  defendant  was 
arraigned  and  pleaded  to  Indictment, 
appellate  court  can  look  only  to  record  be- 
fore it:  and  If  It  find  there  no  evidence  of 


Baaie— Record    aerd 


1  that  It 
Calnea.   62   Cal.    4T8.    1 


481 


aot    Bkaw     tkat 

-It  la  not  nec- 
show  that  Interpreter 
I  appointed.— People  ▼.  Samarlo,  84  Cal. 
488.    Z4   Pac.  381. 


It.  Higbt  «f  dcfrndaat  «o  b«  lafoi 
of  BccaHtioB.— In  all  criminal  proeecui 
accused  shall  have  the  right  to  be  Infoi 
of  the  nature  and  cause  of  ai 
U.  8.  Const..  Amdt.  VI.   11   Fed.  State. 


21.     Trial   wttkont   arratgamei 
— Is      anllltr.— Verdict      In      crln 

where  there  has  been  neither  arraignment 
nor  ptea,  Is  a  nullity,  and  no  valid  Judg- 
ment can  be  rendered  thereon. — People  v. 
Corbett.  28  Cal.  128,  ISO. 

38.  Coatrai  State  v.  CBssaday,  12  Kan. 
EEO.   SS3. 

H.  Saate— No  lesae  jDlaed — If  informa- 
tion la  amended,  and  original  Information 
states  no  offense,  and  trial  la  had  under 
amended  Information,  without  any  arraign- 
ment or  plea,  there  is  no  Issue  Joined  as 
to  any  possible  crime,  and  Judgment  will 
be  reversed.— People  v.  Moody,  6S  Cal.  1S4, 
ISE,  10  Pac.  191. 

as.  Watwp  of  aFralgameat— Asrecmrat 
to  ankailt  to  trial. — Arraignment  Is  waived 
on  personal  appearance  of  defendant  and 
his  agreement  to  submit  to  trial. — Mollhan 
V.  State.  SO  Ind.  2CR,  288. 

2«.  Sane — How  caDraBiwatra.— Prisoner 
may  expreasly  waive  all  formal  steps  to 
plead  when  called  up  for  arraignment,  and 
when  he  aska  time  to  plead,  he  waives  any 
detail  of  proceedings  which  constitute  ar- 
'People  V.  Ughtner,  49  Cal.  228, 


1.  Cr.  Rep.  I 

me — Sabnltttng      1* 


tlon. 


p.    4T4; 


Hennlng's    Gen. 


<3d  «d. 

90.  Baase — 'Wkcrcvcr  «*HHoa  law  pre- 
TBlla — Wherever  the  common  law  prevails, 
criminal  procedures  have  carefully  provided 
for  arraignment  of  accused  persons;  that 
they  shall  be  fully  Informed  of  the  charge 
against  them,  and  of  their  right  to   plead. 


228.  I 

trial,     etc.— 

Defendant  does  not  waive  arraignment  or 
plea  by  submitting  to  trial.  Introducing 
wltnesaea.  and  allowing  his  case  (o  be 
argued. — People  v.  Corbett,  28  Cal.  328.  130. 


38.     Wkat 

Neither   a   n 


Ion  by  the  defendant  for 
nor  inlroducllon  of  wi 
nor  the  fact  that  the  cau! 
his   behalf  to   the  Jury.   n( 


lal 


irticL 


that    ther 


irly     tc 
has    bee 


have 


la   no   provision    of   atatute    requiring   it.— 
People  v.  Neary,  104  Cal.   tTt.  3IT.   37  Pac. 


and     partlculai 

accused  person  has  not  been  deprived  of 
substantial  right,  through  caprice  or  negli- 
gence of  Judge  or  prosecuting  officer. — 
People  V.  Monaghan,  102  Cal.  22»,  231,  30 
Pac.    611. 

21.  There  Is  bo  arralKDiieat,  wkea. — 
Where  defendant  la  brought  into  court, 
accompanied  by  counsel,  there  la  manlteatly 
no  arraignment,  where  Indictment  Is  not 
read   to  him.  nor  copy  of  It,   with  Indorse-       941. 

§989.  PROOEEDINaB  ON  ABEAIGNMZNT  WHEN  DEFENDANT  IS 
NOT  INDICTED  BY  HIS  TBUE  NABIE.  Wh^n  the  defendant  is  arraisneil, 
he  must  be  informed  that  if  the  name  by  which  he  is  prosecuted  is  not  his  true 
name,  he  must  then  declare  his  true  name,  or  be  proceeded  against  by  the  name 
in  the  indictment  or  information.  If  he  gives  no  other  name,  the  court  may 
proceed  accordingly;  but  if  he  alleges  that  another  name  is  his  true  name,  the 
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ttOO  AHRAIQNMBNT—nMB  AI.I«WBD— ANSWER.  IPt.II. 

court  most  direct  an  entry  thereof  in  the  minates  of  the  arraignment,  and  the 
subsequent  proceedinga  on  the  information  or  indictment  may  be  had  against 
him  by  that  name,  referring  also  to  the  name  by  which  be  was  first  cfaargetl 
therein. 

History:     Enacted  February  14.  1872,  fonnded  on  H  273.  274.  275 

CrlmlDal  Practice  Act  1851.  Stats.  1S51.  p.  242;  amended  April  9.  1880, 

Code  Amdts.  ISSO  (Pen.  C.  pt.>,  p.  17. 

that  he  may  not  be  put  on  his  trisi  a 
■econd  time  hy  different  name  for  a>me 
offense. — a  consequence  which  is  easily 
avoided  by  plea  or  by  E'Tlng  his  true  name 
ralKnment. — People    v.    Kelly,    S 


ABBAIGNMENT— DEPENDANT  NOT 
INDICTED  BY  TKUE  NAME. 

1.  ConBtitution  directs  what. 

2.  Const itnti Duality  of  section. 

3.  Inilictmcut  is  not  altered  bj  inserting  true 

4.  Name  is  simply  to  identify  person. 

5.  No   new   indictment  is   necessary   for  mis- 

6.  Use  of  aliases  and  reading  of  pseudonynit 

— Clerk 's  duty  in  reading  indictment. 
As    ta    hoTi    arrahnHcnt    generally,    see, 

ante,   j  9SS  and   nole. 

dieted  andCT  aetltloaa  BaHie,  see,  ante,  I  tit 


1.  CoBatitntlsa  directs  that  accused 
shall  be  presented  by  Indictment:  not 
accused  by  his  true  name,  but  party  or 
person  himself.  So  far  as  Individual  la 
concerned,  he  has  no  cause  of  complaint, 
where  he  has  been  Indicted,  althouKh  by 
wrong  name,  which  law  declares  shall  not 
vitiate  Indictment. — People  v.  Kelly,  S  Cal. 

no.  sn. 

2.  CoHBtltiilloBalltr  of  seetlon.  —  This 
section  la  constitutional. — People  v.  Kelly. 
«   Cal.    210.   113. 

S.     ■■dletn»Bl  U  BVt  aitend  br  luerllnc 


alter 


ndfct 


defendant     Is 


and 


ried 


ctly    I 


Indict 


foil 


mjily  made  to  conform 
to  truth,— People  v.  Kelly,  8  Cal.  210,  21S. 
4.  Name  la  ■Inply  to  Ideattfr  perxiB. 
— It  is  of  no  consequence,  at  present  day. 
Whether  accused  is  charffed  by  one  name 
or  another,   except   to   Identity   his   person. 


.  IID, 
B.  If*  new  iBdtetMcat  l>  i 
■ilaiioBHT. — Under  reform  procedure  of  our 
code,  no  plea  of  abatement  lies  In  case 
of  misnomer,  and  no  new  Indictment  be- 
comes necessary  for  such  Irregularity. 
Upon  arraignment,  defendant  la  called 
upon  to  give  hla  true  name  or  be  pro- 
ceeded aKBlnst  by  name  charged  In  Indict- 
that  name  Is  entered  In  minutes,  and  aub- 
sequent  proceeding's  are  had  against  him 
under  It.  It  at  any  time  his  true  name  ia 
discovered.  It  Is  used  In  all  future  steps. 
—People  V.  Maroner,  lOS  Cal.  ITT,  ISO,  41 
Fac.    1097. 


See.   ante,   t  tGI   i 


&  Use  af  alloaea  aad  icadlag  al  paea- 
d«aya*a — Clcrk*a  d«tr  la  readlag  lad  let- 
meat. — Indictment  charged  defendant  with 
conviction  of  higher  offenses,  eight  In 
number.  Convictions  In  theae  cases  were 
against  defendant,  but  under  different 
names,  charged  for  purpose  of  identifying 
him  as  person  who  had  suffered  those  con- 
victions, and  use  of  aliases  was  not  only 
permissible,  but  proper.  Indictment  upon 
Its  face  showed  reason,  and  fact  that  part 
of  It  containing  avermenU  of  prior  con- 
viction was  not  read  to  Jury  because  de- 
fendant admitted  them  did  not.  under  the 
circumstances,  make  It  error  to  read 
pseudonyms.  It  was  duty  of  clerk  to  read 
all  Indictment,  excepting  that  portion 
withdrawn  as  Issue  by  defendant's  admis- 
sions.—People  V.  Maroney,  109  CaL  JTT, 
Z81,    41    Fac.   1087. 


§  990.     TIME  ALLOWED  AND  HOW  DEFENDANT  MAY  ANSWER  ON 

ASRAIONMENT.  If,  on  the  arraignment,  the  defendant  requires  it,  he  must 
be  allowed  a  reasonable  time,  not  less  than  one  day,  to  answer  the  indictment 
or  information.  He  may,  in  answer  to  the  arraignment,  move  to  set  aside, 
dsraur,  or  plead  to  the  indictment  or  information. 

History:  Enacted  February  14, 1872.  fotinded  on  {(  276,  277  Criminal 
Practice  Act  18G1.  Stats'.  1S51.  p.  242;  amended  April  9,  18S0,  Coda 
Amdta.  1B80  (Pen.  C.  pt.),  p.  17. 
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BETTING  A91DE  IMDICTMENT,  BTd^-^N  HOTIOK. 


gou 


ANSWER  ON  AEHAIGNMENT— MOTION. 

1.  Failure  to  lEsert  or  iodoiBe  names  of  wit- 

nesses   Dot    fatal    defect — Neceaaitr    of 
motion  to  set  uide. 

2.  Time  for  motion — That  defendant  had  not 

been  legall}'  committed— Effect  of  fail- 


1.  Pallarc  to  Insert  or  Indorae  ■&■!«■  of 
wttoeiMeB  Bot  fatal  defect  —  KceeMlty  »( 
matl«a  to  art  aalde. — Failure  to  Insert 
names  of  wilneSBes  who  were  examined  be- 
fore grand  Jury  at  foot  at  Indlotment,  or 
to  Indorse  ttiem  thereon.  Is  not  fatal  defect. 
Defendar 


aside 


I   he  t 


but  If  no  such  motion  Is  made,  defendant 
shall  be  precluded  from  afterwarda  taking 
objections  mentioned  In  post,  section  9»i. 
— People  V.  Lopei,  IS  Cal.  lia,  114. 

S.  TlM*  for  motloK— Tkat  deteadaat 
kad  BOt  beca  lesallr  eoBmltted. — Effect  of 
fallnre  to  son. — Defendant,  upon  arralgn- 
ment,  mar  move  to  set  aside  Information 
upon  sround  that  before  flIInK  thereof  de- 
fendant bad  not  been  legally  committed  by 


maxlstrate;  but  If  such  motion  be  not  then 
made,  defendant  Is  precluded  from  after- 
wards taking  such  objection. — People  v. 
Bawden.   90  Cal.   19fi,    ZOO,    27   Pac.   Z04. 

■ot    Indomd,    ete^-A    motion    to    set    aside 

nepsee    examined    before    grand    Jury    were 

before  demurrer  or  plea,  and  If  not  so 
made,  defendant  Is  precluded  from  after- 
wards taking  objection, — -People  v.  Free- 
land,  I  Cal.  it.  98:  People  v.  Lawrence,  21 
Cal.  aeS.  ITI;  People  v.  Lopejs.  2fi  Cal.  IIZ, 
114:  People  v.  King,  28  Cal.  Mb.  272:  People 
T.  Stacey,  34  Cal.  SOT.  308:  People  v.  Baw- 
den.  30  Cal.   195.  200.   27  Pac.   204. 

See.  also.  post.  I  »98  and  note. 

4.  Sbbc — Whca  tBatlen  to  be  node.— A 
motion  to  set  aside  an  Information  must 
be  made  at  the  time  flxed  (or  pleading, 
and  before  entry  of  the  plea.  It  Is  not 
error  to  refuse  leave  to  withdraw  a  plea 
of  not  guilty  In  order  to  move  to  set  aside 
the  Information  where  the  application  was 
made  two  months  after  entering  the  plea 
and  no  reason  Is  given  for  making  It  at 
the  time  the  plea  was  made.  —  People  y. 
Ronsse,  te  CaL  App.  1«0,  lit  Pac  tS. 


CHAPTER  IL 

SETTING  ASIDE  THE  INDICTMENT. 
'(995.  Tudietment    or   information,   when    set      1997.  Motion    when    heard.      If    denied  'or 
aside  on  motion.  gnnted,  what  prowedinga  are  to  be 

I  996.  Defeniiant  waives  objections  nnleas  ho  had. 

makes  the  motion.  I  998.  Effect   of   order   for  mbmistion. 

f  999.  Order  no  bar  to  another  proeecution. 

§995.  INDICTMENT  OB  INFORBIATION,  WHEN  SET  ASIDE  ON 
MOTION.  The  iDdictment  or  information  must  be  set  aside  by  the  court  in 
which  the  defeodant  is  arraigned,  upon  his  motion,  in  either  of  the  following 
eases. 

If  it  be  an  indictment: 

1.  'Where  it  is  not  found,  indorsed,  and  presented  as  prescribed  in  this  code. 

2.  When  it  appears  by  the  testimony  of  the  foreman  or  secretary  of  the  grand 
jury  that  the  names  of  the  witnesses  examined  before  the  grand  jury,  or  whose 
depositions  may  have  been  read  before  them,  are  not  inserted  at  the  foot  of 
the  indictment,  or  indorsed  thereon. 

3.  When  a  person  is  permitted  to  be  present  during  the  session  of  the  grand 
jury,  and  when  the  charge  embraced  in  the  indictment  is  under  consideration, 
except  as  provided  in  section  nine  hundred  and  twenty-five. 

If  it  be  on  inf<nination: 

1.  That  before  the  filing  thereof  the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate. 
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2.  That  it  was  not  subscribed  by  the  district  attorney  of  the  county,  or  city 
and  county. 

History:  Enacted  February  U,  1872;  amended  April  2S,  1880.  Code 
AmdtB.  1880  (Pen.  Ct.  pt.),  p.  43;  Marcb  22,  1911,  Stata.  and  Amdta. 
1911,  p.  436. 


SETTING    ASroE    INDICTMENT    OB 
INFORMATION  ON  MOTION. 
L  SuBDivisiONa    Of    Section — In    Gen- 

IL  Subdivisions  as  to  Indictmeni^Iu 
Gen'esal. 

III.  Same — Subdivision  1. 

IV.  Same— Subdivision  2. 
V.  Saue — SnBDiviBioN  3. 

VI.  Same— SuBDivisioM  4. 
TIL  Same- What  GBorNoa   Bvmctm-HT 

FOB  Setting  Aside  Indictment. 
VIII.  Subdivisions  as  to  iNroBMATiON— In 
Genekal. 
IX.  Same — Subdivision  1. 
X.  Same— Subdivision  2. 
XI,  Same — What  Insufficient  Grounds 
fob  Setting  Aside  Information, 

1.  Subdivisions  of  Section— In  General. 
J,  Constmction   of  Bection  — Aa   to   with 

2-  4.  Same — EieluBive  gronnds. 

5.  Failore   of   mBgtstrate   to   take   juris- 

dictions]  steps. 

6.  Motion     to    set    aside    information — 

Effect   of  failure  to  make. 

7.  Same— Eriore    in    preliminary    eiami- 

nation  can  not  be  reviewed. 
6.  Same — Is  addressed  to  court's  discrfr 

tion— No   review. 
9.  Same — Juriadietion — Appeal. 

10.  Same — No    avaidanee    of    verdict    for 

defects  in  preliminary  eiamination. 

11.  Same — No  review  of  magistrate's  find- 

ing as  to  sufficiency  of  evidence. 

12.  Same — No  setting   aside  of  oonvictioa 

,  for  errors   in   preliminary   eiamina- 

13.  Same — Objection    that    grand    jurors 

are    not    citizens — When    and    how 

14.  Order  denying  motion  to  set  aside  in- 

dictmeot— Is  not  appealable. 

15.  Seme — May   be   reviewed,   how. 

16.  Same— Review    of,    on    appeal    from 

judgment. 

17.  Same— Will    not    be    disturbed    where 

abowing   of    diligence   in   efforts   to 
secure   attorney  was  inauflScient. 

18.  Order  setting  aside  information  is  not 

appealable. 
II.  Subdivision  as  to  Indictment— In  Gen- 

19.  Conflict  of  evidence — Action  of  eoort 

in  refusing  to  set  aside  indictment. 


20.  Same — Appeal — Conflicting  evidence. 

21.  Same — Same — Error  must  appear. 

22.  Construction  of  section. 

23.  Illegal  evidence  before  grand   jury. 

24.  Indictment  returned  by  grand  jury  of 

men   and   women — Prior   to   amend- 
ment of   1917. 

25.  Irregularity  in   forming  grand  jury. 

26.  Misconduct  of  district  attorney. 

27.  Motion     to     set     aside     indictment — 

Assailing  authority  of   body. 

28.  Same — Grand    juror    can    not    be    re- 

quired to  say  how  he  voted. 

29.  Same  —  Objection     to     formation     of 

grand   jury, 

30.  Same— Pre judiee   of    grand    juror, 

31.  Same — Prohibiting   grand   juror   from 

disclosiog  bow  be  voted — Policy   of 
law. 

32.  Same — Sufficiency  of  evidence, 

33.  Same — Same — Presumption. 

34.  Objection   that  no  examination  held— 

Distinction. 

35.  Overruling  of  challenge. 

36.  Proceeding     an     indictment     and     I^ 

accusation   diatinguished. 

UI.  SuBDivisioKs   A3   TO   Indictment — Sub-. 

DIVISION    1. 

37.  Consideration  of  decisions. 

38.  Objection,  when  to  be  taken. 

IV.  Subdivisions  as  to  Indictment— Subdi- 

vision 2. 

39.  Calling    member    of    grand    jury    to 

show   who   were   examined. 

40.  Consequence  of  failure  to  inaert  names, 

or   to   indorse   them. 

41.  Direction   must  be   complied   with, 

42.  Examination    of    witness — Where    no 

43.  Purpose   of  taw   requiring  names  of 

44.  When  motion   must  be   made — Effect 

of   not   making. 

V,  Subdivisions   as  to   Indictment — Subdi- 

vision 3. 

45.  Construction  of  third  subdivision. 

46.  Interpreter  before  grand  jury. 

TI.  Subdivisions  as  to  Indictment — Subdi- 
vision 4. 

47.  Limitation  of  section. 

48.  Motion  must  be  made  before  denuricr 

49.  QualiQcatione  of  juron. 
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1  hesring  ot 

53.  When  intlictmeDt  muat  be  diBmitsed — 

Defendant  not  held  to  answer,  and 
tno  grand  jurora  disqualified. 

54.  Same — Second     indictment     by     same 

grand  jnrj. 

55.  Same  —  Same  —  Challenge    would    be 

good,  when. 

Til.  Subdivisions  as  to  Indictmbnt — What 
Gbounds  iNsurriciKNT  roa,  SErriNa 
Asnix  Indict  UENT. 

56.  As  to  construction  of  section. 


59.  Defendant    as    witness    before    grand 

jury — Name   not   indorsed. 

60.  Disqualified   juroi  who  took   no   part. 

61.  Failure  of  grand  jury  to  hear  defend- 

ant or  his  witnesses. 

62.  Finding  bill  npon  oral  testimony, 

63.  Indorsement    of    P.    Diefenbach     for 

Gottlieb   Diefenbach. 

64.  Lack    of    challenge    where    defendant 

had   opportunity. 

65.  Same — Defendant  not  held  to  answer, 

but  in  custody. 
68,  Same — Holding   to   answer,   what  eon- 

67.  Motion    to   be    made    in    court   where 

trial  is  to  be  bad. 

68.  Objection    that    no    examination    was 

held. 

69.  Opinion  formed  by  grand  juror  that 

defendant    was   guilty. 
TO.  Same — After    defendant    is    held    to 

71.  Same— Evidence   heard   before   indict- 

T2.  Presence  of  assiBtant  prosecuting  at- 
torney  during   deliberations. 

T3.  FrcB^ntation  of  indictment  in  open 
court — Indorsement  not  essential. 

74.  Slight   irregularities   in   "formation" 

of   grand  jury. 

75.  Same — Distinguished    from   "proceed- 

ings" of  grand  jury. 

76.  Same^Fact   that   Chinaman   acted   as 

interpreter. 

77.  Same— Rict   that  grand  jury  was  not 

properly  selected,  summoned,  or  im- 
paneled. 

78.  Voluntary  testimony  ot  defendant  be- 

fore grand  jury. 

79.  Wint  of  notice  to  defendant  of  inves- 

tigation  by   grand   jury. 


80.  As  to  constnietiou  of  section, 

81.  Same — Defendant  is  "legally  commit- 

ted," when. 
82-84.  Different  offense  from  that  named  in 
commitment. 
85.  Fact  of  no   ez&mination — How   to   be 


86.  Facts  not  taken  a 
ST.  Grounds  of  motioi 
stated. 


—When  Bufflciently 


information. 

89.  Objeetions  to  juriBdiction — How  to  be 

taken. 

90.  Question  sb  to  regular  commitment — 

How  to  be  raised. 

91.  Right  to  determine  question  of  jurU- 

92.  Two  charges — Second  offense — Surplus- 


X.  SrsDivisioNs  A3  TO  Intobmation — Sob- 
division  1. 

94.  Construction   of   sabdivision. 

95.  Information     without     commitment — 

Remedy  of  defendant  is  by  motion. 

96.  Motion   should    be   granted  —  Where 

commitment  was  not  signed. 

97.  Same — Where      different      offense      b 

charged. 

98.  Same— Where    district    attorney    filed 

information  for  higher  offense  than 
that  specified   in  commitment. 

99.  Same — Where  indorsement  was  not  in 

accordance  with  statute. 
100.  Same — Where    no    order    holding    to 

answer  was  made. 
JOl.  Same — Where    ' 

fatal. 


103.  Necessary  prerequisite  of  exan 
and  commitment. 

'  legally    committed ' ' 


104.  Phrase 

105.  Same — As  used  in  this  section. 

106.  When   motion   muEt   be   made— Conse- 

quence  of   failure  to  make. 

X  Subdivisions   as   to   Infobmation— Sub- 
division 2. 

107.  Subscription   by   district   attorney. 

108.  Same — Omitting  name   ot  state  after 

county — Judicial  notice. 

XL  What  Abb  Insuwicibnt  Qboundb  fob 
Settinq  Asidk  Infobhation. 

109.  Administration    of  oath   to   complaiu- 

■ut — By  clerk  of  police  judge. 


Digitized  by  Google 


SKTTINC  ASIDE  INDICTMENT,  BTC^-IN  CENBRAI.. 


cn.  11- 


I.  Same — B7  justice,  iDstesd  of  police 
juilge. 

.  Same — Bj  one  autboriztd   to   So   m>. 

.  Alleged  insufficient  aigimture  to  eom- 
plsint  for  arrest. 

:.  Amendment  after  plea. 

:.  Calling  in  another  j  net  ice  to  act. 

I.  Commitment  by  juatica  of  peace — 
Amendment  of  1911. 

i.  Same — Justice  de  facto  as  well  as  jna- 
tice  de  jure, 

.  Designation  of  defendant  in  informa- 
tion by  different  names. 

1.  District  attorney's  wont  of  personal 
knowledge  of   facta. 

).  Fact   that  offense  was  not  committed 

L   recommitting,   to   add   an 


adm 


I   bail. 


122.  Insufficiency    of    deposition    or    com- 

123.  Irre^larity  in  examination  or  commit- 

124.  Same— Failure   to   tmnscribe   and   file 

sborthand    notes. 
120.  Same — Nothing    affecting    substantial 
rights  of   defendant. 

126.  Same — Presumption   that   examination 

was  held. 

127.  Joint    charge— Demand    for    separate 


i.  Lapse   of   time — Between   commitment 

and  order  holding  to  answer. 
).  Magistrate's    opinion — Formed    on 

).  Objectionable  counts— Where  there  are 
good  ones. 

I.  Omission  to  ask  of  witness  his  profes- 
sion or  business. 

J.  Refusal  to  appoint  shorthand  reporter, 

I.  Second  information — After  recommit- 
ment, where  jurisdictional  facts  are 
shown. 

I.  Same — Where  papers  were  sent  back 
for  proper  indorsement. 

i.  Two  eiaminations — Record  not  showing 
that  evidence  was  same. 

J,  Waiver  of  time  to  prepare  for  exam- 
ination —  Proceedings  constituting 
examination— Written   confession. 

'.  Want  of  counsel — Denial  of  extension 
of  time  to  procure, 

t.  Same — Where  no   request  was  made, 

t.  Same — Where  right  was  comprehended. 

).  Where  variance  as  to  offense  is  imma- 

1,  Wife  swearing  to  complaint — Not  com- 
petent  to  testify  on  triaL 


I,     SUBDIVISIONS   OP    SECTION— IN 
GENERAI.. 

1.  CaBatTBCtloB  at  aectln — As  (•  wllk 
•Ikcr  iHCtla>. — See,  ante,   I  SOO  and  note. 

a.  Saae— Gxclnalve  cntamda.  —  Grounds 
enumerated  In  above  section  are  only  ones 
upon  which  an  Indictment  or  information 
may  be  set  aside  on  motion,  and  where 
such  motion  is  not  based  upon  any  of 
grounds  enumerated,  except  that  one  ol 
grounds  o(  motion  Is  that  defendant  had 
not  been  lesally  committed  by  mas'lstrntc 
before  IllInB  of  Information,  there  Is  no 
error  In  denying  motion  to  set  aside,  where 
record  shows  Ihac  defendant  had  been  reg- 
ularly committed  by  maKistrate  purauant 
to  ante,  section  873.— People  v.  Schmidt.  S4 
Cal.    ti<3,  SO   Pac,   814. 

I.  Under  the  familiar  rule  of  construc- 
tion eipresBlo  unls  est  excluslo  alterlus.  a 
trJBt  court  Is  without  jurisdiction  to  enter- 
tain or  grant  a  motion  to  aet  aside  the 
Information  upon  any  ground  other  than 
those  expressly  speclfled  In  this  section. — 
People  V.  Sacramento  Butchers'  Protective 
Assoc.    U  Cal.   App.    471,   477,   107    Pac.    712. 

4.     Where      the      statute      prescribes      the 


»lde   I 


Indict 


them  the  question  of  the  competency  of 
Ihe  evidence  presented  to,  and  received 
by,  the  grand  Jury,  the  effect  Is  to  remove 
Ihat  question  from  the  Held  of  inquiry. — 
Borelio  v.  Superior  Court,  S  Cal.  App.  ilG. 
Z2D.    98    Pac.    404. 

S,  PbIIbf*  at  ■■#latrate  *a  take  Jarls. 
dlellfliial  mttwm, — Where  defendant  was 
brought  before  a  magistrate  or  proceeded 
agHinet  by  that  ofOcer  upon  the  charge 
alleged  In  the  Information  without  observ- 
ance by  the  officer  of  the  essential  or 
jurisdlcllonal  steps  made  requisite  by  law 
in  order  to  clothe  him  with  authority  to 
proceed  to  examine  a  criminal  charge 
against  the  defendant  It  follows  that  he 
was  not  legally  committed,  and  under  this 
section  that  question  may  properly  be 
brought  to  Ihe  attention  of  the  court  In 
the   first   Instance   only    through   a   motion 

occur  at  the  hearing  of  such  motion  remedy 
is  by  appeal. — Western  Meat  Co.  v.  Superior 
Court.    3  Cal.   App.    538,    G43,    93    Pac.    9T«. 

0.  Motlo*  to  set  aside  iBronttsttoB^^ 
BVeet  at  fallare  to  BBke.— Under  this  and 
next  section,  where  defendant  was 
arraigned  and  pleaded  not  guilty,  and  did 
not  move  to  set  aside  information,  he  was 
thereby  precluded  from  taking  objection 
Ihat  he  had  not  been  examined  and  com- 
mitted in  manner  prescribed  by  law.— Ex 
parte  Moan,   «S  Cal.  116,   £18.   3   Pac.  G44. 

Tlmt  defeadnat  natves  abJeetlaBS  BBleaa 
he  Makes  maIIob  to  aet  aside  Indtelmeat. 
see,    ante,    {880,   and   note;    post,    )  998,   and 
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up   by    bfll   < 


appeal  from  order  of  eomniltinent  mad* 
by  maKiatrata,  and  marc  arror  alleged  to 
have  bean  mada  durlnr  preliminary  ezam- 
fnatlon  can  not  ba  raTlvwed  on  such  motion. 
— People  V.  Van  Horn,  119  Cal.  321,  32E, 
61    Pac.   G3S. 

H.  Saiae— In  addrcHcd  ta  eaDrt*B  ^Uere- 
(loa — No  rertew.— Motion  to  quash  Infor- 
mation on  ground  ot  misjoinder  of  counts 
la  addressed  to  court'a  discretion,  and  la 
not  subject  to  review.— Hamilton  v.  People, 
29  Mich.   ITI,  1   Am.   Cr.  Hep.   618,  (82. 

•.  Saae  —  Jarladlctlaa  —  Appeal.  — 8u- 
perlor  court  haa  Jurisdiction  to  hear  and 
determine  whatever  queation  of  law  or  fact 
may  be  Involved  In  mollon  to  set  aside 
information  upon  any  of  grounds  enu- 
merated In  this  section,  and  Its  Jurisdiction, 
although  It  may  be  erroneous,  la  not  void, 
but,  on  contrary.  Is  valid  and  binding  until 
reveraed  on  appeal. — Ex  parte  Nichoias,  91 
Cal.    S40,    84!.    18    Pac.    4T. 


10.     Sai 


(a  In  prellmlaarr  eiaiKiHatli 

Aaa  been  convicted  by  Jury  I 
,    after    fair    trial,    upon    In: 


latlor 


alleged    i 


Huch  deleci 

stanlial     right.— People     v.     Van    Horn,     111 

Cal.   323.    32G,    51    Pac.    G3S. 

II.  SaM* — No  rcvlen  ot  HaKlstratc-* 
fladtac  aa  to  anflleleaey  af  evldeaee. — On 
modon  to  set  aside  Information,  superior 
court  can  not  review  and  overrule  finding 
of  magialrate  that  evidence  taken  before 
him  was  sutnclent. — People  v.  Beach,  121 
Cal.    JT.    39,    64    Pac.    339. 

■etIlBK    naldc    of 


Hon  far 

— Gener 


bcfi 


and    validity   ot  proce 

nary  examination  la  that  after  de( 
las  been  tried  on  Information  anc 
•icted.  conviction  will  not  be  set  asl 
nere  irregularity  In  preliminary  exi 
Ion  which  does  not  alfect  any  subs 
Ights  of  defendant. — Fi 


,    S03,    GD5,    4S   Pac.    496. 


13.     Sam 


-Objpi 


V,   Henderai 


tloB     that     ■»•■«     Jurara 
■«■  and  bon  to  ke  take*. 

nd   Jurors   on    ground    of 

and    taxpayers    must    bs 

when     grand    Jui 


atlei 


will  t 


It  must 
1.— People 


,    IS  Cat.   48S.    439. 

14.  Order  deaylBv  motlaa  1*  set  aaMa 
iBdlctneat. — Not  appealable,  but  may  be  re- 
viewed upon  appeal  from  judgment,  on  bill 
ot  exceptions. — People  t.  Simmons.  119  Cal. 
1.  2.  GO  Pac.  844, 

15.  Saaae  —  May  kc  reviewed,  kow, — 
Order  denying  motion  to  aet  aside  Indict- 
ment may  be  reviewed  on  appeal  from 
Judgment,  proceedlnga  having  been  brouBht 


t  Cal. 


VISIONS  AS  TO. 

exceptions. — People 
:,   60    Pac.    844. 


real    tnm 


1*.  Saaae — Review  at.  on  i 
JadKHeat. — An  order  denying  n 
aside  indictment  la  not  appealable,  but 
there  Is  an  appeal  from  Judgment,  and 
court  may  review  any  Intermediate  order 
or  ruling  Involving  merits  which  may  have 
affected  Judgment,  Including  an  order  deny- 
ing motion  to  set  aside  Indictment. — 
People  V.  Simmons,  119  Cal.  1,  Z.  50  Pac.  844. 

See,  also,  post,  1 112G,  and  note. 

17.     Sane— Will    ■•(    be    dlatarbed    wkere 
akowlas    of   dlllKFnee    !■    eSorta    to    aeenrr 
lelral.  —  Denial       of 


lollor 


tside 


by 


magistrate  refused  to  grant  further  time 
to  defendant  In  which  he  might 'secure 
attorney,  will  not  be  disturbed  upon  appeal, 
where  there  was  Insufflclenl  showing  of 
dlllFience.  and  none  that  granting  ot  fur- 
ther time  would  have  proved  ot  any  benefit 
to  defendant.— People  v.  Flannelly,  118  Cal. 
83,   as,  so  Pac.   STO. 

18.  Order  aeltlBK  aal«e  iKfomatian— Nat 
appealable. — People  v.  RIchter,  112  Cal.  473. 
414.  46  Pac.  811;  People  v,  Hlgglns,  114 
Cal.   S3,  S4,   45    Pac.  1004. 

II. 


Canae    a(   ckallcage    i 

jDry.— See,    ante.    |  89E    : 

Caosr     of    ekalleiiKe 
Jary^^ee,    ante,     |  896 


lad  I  vl  dual    (rand 

d    note. 

panel    of    xrand 
nd     note. 

ta    kear    cTldrare 
1   note. 

Jarora.— See  note  16  Am.  Dec.  281-285,  II 
Am,  Dec.  40S,  46  Am.  Dec.  611,  47  Am.  Dec. 
240,  67  Am.  SI,  ReP.  16S. 

laaertlng  aaaca  of  nMnraiwB  Bt  taat  of 
iBdletmcBt. — See,    ante,    j  943   and   note. 

Tine  of  iBlerposlBS  ckallrxKe  to  vmad 
mrr.  wkeB  keld  to  amawer.— Bee,  ante.  1  901 
and    note. 

WkeB  BBd  from  wkom  era  ad  Jury  nay 
aak  adrle*.  aad  nka  Hay  ke  preaeat  durlag 
tkeir   aeBBloB. — See.    ante.    I  925   and   note. 

1».     CoBSIet  ftf  evIdeBcr— Action  of  eAnrl 

approved  whore  evidence  waa  conflicting. 
—-People    V.    Ah    Chung.    54    Cal.    398.    399. 

30.  Same — Appeal — TaBBIetlaii  FVldr*ee. 
— Under  appeal  order  setting  aside  Infor- 
mation will  not  be  reviewed  when  made 
upon  conflicting  evidence  op  affldavits. — 
People  V.  Western  Meat  Co.,  IS  Cal,  App. 
639.    544,    110    Pac.    338. 

SI.  BaHe^Saate — Elrrar  nBBt  appear. — 
Where  [he  bill  of  exceptions  does  not 
ahOW  that  the  defendant  waa  not  held  to 
answer  before  the  finding  of  the  indict- 
ment the  appellate  court  can  not  presume 
that  he  was  not.  Tha  appellant  must 
alTirmatlvely  show  error  and  baa  hla  right 
to  rely  upon  grounda.that  would  have  been 


),9,1izedbyG00gk' 


SErmNO  ABIDE  INDICTMENT— CODE  PROVHIONS  AS  TO. 


srounda  of  challenga  either  to  the  panel 
or  an  limivldual  juror  dependent  upon  hlB 
not  havins  been  held  to  answer  before  the 
finding  of  the  Indlttment  the  record  an 
appeal  must  show  U.— People  v.  Hatch,  13 
Cal.   App.   B21,   BZ7.   lOfl   Pac.   J09T. 

sa.  CoBatrncttoB  of  eeetlon. — Grounds 
for  setting  aside  Indictment  enumerated 
in  IbiB  section  are  Irregularities  of  pro- 
ceedings of  Krand  Jury  after  It  has  been 
orgBnlzed.  all  of  which  are  partlcnlarly 
apecifled.  unless  11  be  thoae  falllnB  within 
flrst  subdiviBton,  providing  that  It  shall  b* 
set  aside  where  not  found  Indoraed.  etc., 
as  prescribed  in  this  act.— People  v.  South- 
well,   48    Cal.    1«1,    118. 

23.     llleiCBl 


—The   ■ 


ther     th 

e    gra 

d    Jury 

t    on    11 

egal 

vide  nee 

date    of 

919   Is 

B  conside 

red  on 

ndictmen 

t-— Bo 

rello     V. 

Dal.    App 

216, 

no.  it 

34,     iBAIctment    retnrHed    by   tnBt    Jary 
of    acn    >Bd    itDBeB — Pplor   to    ■merndBcat 

to  sections  190  and  132  of  Code  o(  CIvtl 
Procedure,  approved  May  !9.  1917,  set  aside. 
—People  T.  Lensen,  14  Cal.  App.  !SS,  187 
Pac,  406. 


-   Ibis 


1  the 


t  or  the  grand  Jury  other  than 
fcrounds  ol  challenge  either  to 
the  panel  or  an  Individual  Juror  are 
grounds  for  setting:  aside  an  indictment. — 
People  V.  Hatch,  IJ  Cal.  App.  B!l,  528,  10» 
Pac.  1097. 

241.  Mlnpaadort  or  dtatrlet  attamer. — A 
district  allorney  should  refrain  from  ox- 
presBlng  an  opinion  to  the  grand  Jury  as 
to  the  effect  of  evidence  or  a  sumciency 
thereof,  but  the  only  grounds  for  which  an 
indlclment  found  and  returned  by  a  valid 
Brand  Jury  may  be  set  aside  are  those 
speclBed  In  this  section  and  such  conduct 
of    the    district    attorney 


vlthin 


plati 


prcvl 


The 


mly 


^ceIved  by  the  grand  Joi 


evidence  be 
yet  It  It  should 
■  and  found  an 


Ectlor 


But 


before  It— In  re  Oannon,  t)  CaL  641,  547, 
11   Pac.  140. 

as.  Saae— Oraad  farar  «■  aot  ke  n- 
«Blrcd  t*   aar   kaw   ke  voted, — Grand   Juror 

indictment,  to  answer  question  aa  to  how 
he  voted  In  finding  Indictment,  for  purpose 
of  proving  that'  Indictment  was  not  duly 
found  by  testimony  of  grand  Jurors  them- 
selves, who  were  alone  present  when  in- 
dictment was  voted  upon.— Ex  parte  Son- 
tag.  04  CaL  616,  S28,  4  Am.  Cr.  Rep.  S23, 
3  Pac.  402. 

SO.  Bawe  —  ObJretlOB  to  fomattoa  vf 
vnwd  Jary.— It  Is  settled  law  that  objec- 
tion to  formation  of  grand  Jury,  with 
respect  to  Its  number,  can  not  be  presented 
on  motion  tn  court  below  to  set  aside 
Indictment.— People   t.   Hunter.   54   Cal.   86, 

n.     Saae  ^  PrelDdlce    of    sraad    Jaror. — 

Where  It  Is  found  upon  motion  to  set 
aside   an  indictment  that  one   of  the  grand 


Jure 


miss,  irregularity  in  the  proceedings  before 
the  grand  Jury  should  be  refuted  except  as 
expressly  provided  In  the  statute —People 
V.  Hatch,  13  Cal.  App.  621,  618,  109  Pac.  10B7. 
37.  Mo  Ilea  to  set  aside  iBdletmeat— 
A  SUM  I  ling  antkorltr  of  body  .^Person  In- 
dicted by  grand  Jury,  whether  de  facto  or 
de  Jure,  may  move,  after  indictment  found, 
to  set  aside  indictment 


authority  of 


t  had  such  a 


to  the  cause  as  would  prevc 
acting  Impartially  and  without  prejudice 
to  the  substantial  rights  of  the  defendant 
who  had  not  been  held  to  answer  prior  to 
Indictment  and  that  the  challenge  of  the 
grand  Juror  Is  good  the  trial  court  Is  bound 
to  set  aside  the  Indictment  provided  of 
course  such  Juror  has  taken  part  In  the 
consideration  of  the  charge  against  the 
defendant  or  the  deliberations  of  the  grand 
Jury  thereon.— People  T.  Bright.  167  Cal. 
663,  6S4,  109  Pac.  13. 

ai.     Sasae^Proktbldatr  graad  Jnror  tiom 
dlKloatng  kow   ke   nted — Policy  ot  law. — 

■et  aside  Indictment  from  prohibiting 
grand  Juror  from  disclosing  how  he  voted 
on  finding  of  such  Indictment.  It  might 
be  possible,  In  some  cases,  to  prove  that 
less  than  twelve  voted  for  Indict 


themselves,  but  mere  Inconvenlei 
culty  of  proving  such  tact  ou, 
overrule  many  grave  objeotioi 
cedure    not    only    directly    auth 


ind  Jut 


r  dlffl- 


■hleh 


with     I 


lolutely  I 


illegcd  1 
institution  of  grand  Juries  to 
nd  contlicl  with  other  principles 
policy  which  are  subserved  by 
Inviolate  secrels  of  grand-Jury 
rept  when  their  disclosure  Is  ab- 
icessary.  Case  must  be  rare  In- 
lilch  foreman  will  dare  attempt 
to  practice  fraud  upon  his  fellow-Jurora 
by  Indorsing  and  presenting  bill  not  in  fact 
found,  and  if  such  fraud  is  practiced,  law 
will  provide  proper  punishment  by  direct 
proceedings  against  party  guilty  of  fraud. 
An  Innocent  person  will  not  he  Injured  by 
limiting   Inquiry,    for  he   can   always    vlndl- 

Bontag,    84    Cal.    515,    628,     «    Am.    Cr.    Rep. 
52 1,  3  Pac.  40  S. 
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32.  Smuc  —  BnlBrteneT  ol  eridencv.— Al- 
though the  evidence  presented  to  the  mag- 
iBtrate  was  altOEether  InBufflclent  to  eatab- 
llah  probable  cause  for  bellevln?  that  the 
olTense  tor  which  the  defendant  was  exam- 
ined and  held  had  been  committed  and  that 

properly  be  urged  and  decided  upon  a  mo- 
tion   to    aet    aside    the    Information. — People 

12  Cal.  App.  *71,  ITT.  107  Pao.  711. 

33.  Same  —  Sane  —  Preiniiivtlaii.  —  Upon 
the  filing  of  an  information  correspondlnK 
with  the  terme  of  the  commitment  aa  to  the 
nature  of  the  ollenie  Indicated  In  the  latter, 
the  presumption  at  once  arisea  that  the  evi- 
dence on  which  eald  commitments  was 
predicated  was  In  all  respects  sufHcIent  to 
Justify  the  magistrate  In  making  the  order. 
— People    ».    Sacramento    Butchers'    Protec- 

,  IZ  Cal.  App.    ITl,    477,   lOT  Pac, 


IS  AS  TO.  I  SOS 

■and  Jury  whose 


was  not  Inserted  at  foot  of  inf 
nor  indorsed  thereon.  The  name 
<seH  before  grand  Jury  are  not  sec 
mdlvulged,  at  least  for  purpose  he 
ment  indlctmen 


t  la 


tnted,     that    mom 
part  of   record.— Ex   parte   Schmidt.  Tl   Cal. 
21Z,  213,  12  Pac.  GE. 

40.     A)aae<iiirBc*     of     tallDrc     to     Inaert 

.—If   motion   Is 


islde 


id  let 


that 


of    \ 


grand    Jury    wer 


I   examined   before 


TI2. 

34.  ObJeetloB  lllat  Ho  exBBalBatlan  iraa 
hpld  —  DiBllBetloB, — Objection  that  no  ex- 
amination was  held  before  committing  mag- 
istrate does  not  apply  In  cases  of  Indict- 
ment, but  does  In  case  of  information. — 
People  V.  Goldsnaon,  TS  Cal.  328,  34G,  19 
Pac,  .161. 

SK.  Overmltng;  of  ekallenge. — Action  of 
court  In  overruling  challenge  to  panel  upon 
various  grounds,  approved. — People  v.  Ah 
Chung.    &4    Cal.    S9S,    293.  408. 

a*.     ProefedlBg     db     tadletment     and     by  43.     Exai 

aeenaatton    dtatlngaUfeed. —  Proceedings    on        aiotloB  nrai 
indictment,      and      consequences      following        ness  who  i 
Judgment    thereon,     are     entirety     different       ii    not    Inse 
from   those  accompanying   trial   on  ac( 
tlon     under    ante     section     TBS. —Matter     o(       witness   by  [ 
Burleigh,    14E   Cal.   36,    37,    T3   Pac.    242.  motion    was 

III.  SUBDIVISIONS  AS  TO  INDICTMENT- 
SUBDIVISION   1. 

ST.  CoBaldcradoB  of  drelaloaa. — In  some 
of  our  slater  states.  Indorsement  "a  true 
bill"  Is  held  essential  to  validity  of  Indict- 
ment, but  decisions  In  Ihta  respect  have 
arisen  from  adherence  to  English  rule,  even 
after  English  practice  had  gone  out  of  use. 
—People   V.   Lawrence.  81  Cal.   388.   S74. 

38.  ObJeetlBB — Wkea  to  be  takea. — After 
defendant  has  pleaded  to  Indictment,  with- 
out raising  objection  till  after  Jury  Is  Im- 
paneled and  sworn,  that  indictment  was  not 
Indorsed  a  "true  bill,"  and  that  indorsement 
was  not  signed  by  foreman.  It  is  too  late  to 
urge  such  objection. — People  t.  Lawrence. 
21  Cal.  S6R,  STS. 


foot  of  indictment,  or  to  Indorse  them 
thereon,  Is  expressly  declared  In  this  sec- 
tion.— People  V.  Lopei,  S6  Cal.  113.  111. 

41.     DIrcetiBB    BUt    be    eoairlled    wJIb — 


it   may    be  made,   where   such   I 

before    grand    Jury    are    not    I 
foot  thereof,  nor  indorsed  therec 


rectlon  must  be  complied  wilh.  or  It  I 
good  ground  for  setting  Indictment  acldt 
and  It  would  be  error  to  deny  such  motion 
—People   V.   Breen,    ISO   Cal.   12,   76,    62   Pac 


of  wltBess  ^  Wbere   bo 

-Although  name  of  wli- 
was  examined  before  grand  Jury 
serted  at  foot  of  indictment,  nor 
thereon,   he   may  be   examined  as 


.   wher 


wMBe«, 

M   esa 

nlaed 

before 

grand 

Jury 

be    Inse 

rled    a 

t    foot 

of    Indh 

ented 

eople 

and    c 

fendant 

of  na; 

mes  of 

witness. 

.n  wht 

testlmoi 

led.—People 

Breen,  1 

130  Cal 

1.  72,  TB.  62  Pac 

:.   408. 

3tt.  CatllBC  BieMbcF  of  craad  Jory  *■ 
abow  wbo  wei*  cxamlBed. — Upon  motion  te 
■et  aside  Indictment  on  ground  that  namei 
of  all-wltnesses  examined  before  grand  Jury 
had  not  been  Inserted  at  foot  of  indictment. 
nor  Indorsed  thereon,  member  of  grand 
Jury  may  be  called  and  sworn,  and  inter- 
rogated a*  to  whether  any  person  was  ex- 


44.  Wbea  BiolloB  BiBSI  be  made — Effect 
•f  Bat  laaklBg. — Motion  to  set  aside  Indict- 
ment upon  ground  that  names  of  witnesses 
Inserted  at  foot  of  Indictment,  or  Indorsed 
thereon,  must  be  made  before  demurrer  or 
plea,  and  If  not  so  made  defendant  Is  pre- 
cluded from  afterwards  taking  such  ob- 
jection.—People  v,  Lawrence,  21  Cal.  3Sg. 
37>:  People  v.  Lopez,  28  Cal.  112.  lU:  Peo- 
ple V.  King.  2S  Cal.  Z66.  272;  Peopli  T. 
Stacey.   34  Cal.  307,   308. 

Tbat  defeadaat  waive*  •bjeettoaa  bbImb 
be  auikea  lastloa  t*  act  aalde,  see.  ante, 
I  (DO  and  note:  and  post,  t  >9S  and  note. 
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lent  shall   be  let  aside  where   not   found,       challeni 


IPt.  II. 


aside  IndLclm 
Impaneled.      ) 


code   " 


BUbdivlBlon  of  this 
efera  to  portluna  of 
node  of  flndlng,  Ln- 
E    Indictment.       The 


third  subdivision  ot  same  section  ^n  not 
be  made  to  refer  to  those  persons  "pree- 
ent  durlne  session, "  who  themselves  con- 
Btllute  grand  Jury,  impaneled  and  sworn 
under  direction  of  court. — People  v.  Colby, 
B«  Cal.    17.  S8. 


'    be (or 


crmnd    |Bry 


name  need  not  be  appended  to  the  foot  of 
the  indictment.— People  v.  Gee  Gong,  IB  Cal. 
App.  28.  114  Pac.  78. 

An  t«  prraeBcr  of  ■•  ■■■iBlant  vmieentlBK 
■tlomcy  kctorp  crasd  Jarr,  see  par.  TZ.  thia 

VI.  SUBDIVISIONS  AS  TO   INDICTMENT- 
SUBDIVISION  t. 
41.     LlnltatloB     sf    aeetlaB. — Above     sec- 
tion, expreesly  mentioning  certain  grounds 

by  referring 


lim 


89fi    J 


of    ]ur 


lunds    of 
and    any    other 


baa  paaaed,  and  provides  that 
defendant  may  atlll  prove  in  fact  that  there 
"would  have  been  good  ground  for  chal- 
lenge" if  he  had  had  opportunity  to  Inter- 
poae  it  at  time  when  challenge  was  possible. 
But  fact  which  would  have  been  good 
ground  for  challenge  must  be  proved  In 
ordinary  way  In  which  facts  are  proved  by 
introduction  of  evidence,  either  by  exam- 
ination □(  Jurors  or  by  other  competent 
evidence.  For  this  purpose,  of  course,  de- 
fendant Is  entitled  to  process  of  subptcna 
to  compel  attendance  of  hln  witnesses:  but 
there  ts  no  process  by  which  discharged 
grand  Jurors  can  be  reassembled  In  their 
oindal  character  and  subjected  to  original 
process  of  challenging. — People  v.  Travers, 
S8  Cat.  2Jt.  Z3E.  IS  Pac.  88. 


Ing  ot  motion  to  set  aside  indictment,  upon 
good  ground  of  challenge  to  grand  Jury.  In 
order  to  produce  evidence  to  sustain  such 
motion,  but  he  Is  not  entitled  to  such  con- 
People  V.  Travers.  81  Cal.  ill.  28E.  16  Pac. 
88. 

U.     Wben   iBdletneBt  mast   be  dlamlased 

grand  iBTora  dlaqnall  fled  .—Where  defend- 
ant   has    not    been    held    to    answer    before 


lund  ror 

Kitts  V.  Superior  Court.  %  Cal.  App. 
90  Pac.  9T7.  9TR,  See  Ex  parte  Ruef, 
Cal.  SSE,  89  Pac.  «0G. 

AS.     Mathm     anat    be    aiade     before 
»leB.— Under    subdivision     4 


aside  Indlctr 
be  K  ran  ted. - 
480,  73  Pac. 


olioi 


c  made  on  arraignmpnl 
r  pl?B  to  tnrtiiiment.— 
3  Cal.   370.  376. 


ng    I 


That  detendBBt  wains  obJeetloBB  ■■■< 
ke  nakeii  not  Ion  lo  sel  aal«e,  see.  an 
1990  and   note;  and   post,   |  996   and   note. 

4B.     QBallBeailOD-      af      Jaron.- Law 


s  Jur 


i   is 


e  Is 


e  fai 


d  Jur: 


— KItt 


Courl.  S  Cal.  Apj>,  <«2.  90  Pac.  9JT,  S 

SI.     Rrnrdy    »t    party    Indleled     wlfhont 

has  been  indlcicd  without  opportunity  to 
challenge  grand  Jury  Is  not  without  reme- 
dies. Language  of  subdivision  4  of  this 
section  clearly  coatemplatea  that  time  tor 


'ere  dlaquallfled.  motion  to  aet 
lent  under  this  section  should 
-People  V.  Landla,  139  CaL  411, 


and  during  pendency  of  proceedings  second 
indictment  Is  found  by  same  grand  Jury, 
and  first  Indictment  Is  diamlssed,  motion 
to  set  aside  second  Indictment  because  ot 
disqualification  o 
granted. — People 
1G3.  (T  Pac.  768. 

SB.  Bane  —  Sane  —  ChallraKe  woDid  be 
■»od,  wkea. — It  ia  clear  that  grand  Jurors, 
who  have  examined  charge  against  one 
accused  of  crime,  and  have  presented  In- 
dictment against  bim  for  such  crime,  thus 
officially  declaring  their  conviction,  upon 
evidence  before  them,  that  he  is  probably 
rutlty.  are  disqualined  from  again   passing 


ofTens 


ind    charg 
In   ( 


t  him 


'■thai 


.  If  accused  had  Op- 
Ity  pt  challenging  grand  Jurors, 
ige  by  him  to  each  of  Jurors,  under 
ision  «  of  section  S9G.  ante,  on  ground 
stats  of  mind  e'ists  on  his  part  in 
reference  lo  case."  etc.,  would  undoubtedly 
have  been  good;  but,  in  absence  of  such 
opportunity.  It  Is  provided  by  this  section 
that  Indictment  -must  be  set  aside"  on 
several  grounds,  and,  among  other;,  "on 
any  ground  which  would  have  been  good 
ground  tor  challenge,  either  to  panel  or  to 
any  Individual  grand  Juror."- People  v. 
3S   Cal.  148.   ISl,   67   Pac.   763. 
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Mntlam  t«  act  mmlte  IndlctneDt  for  dls- 
«BBlllcatloB  of  m""*  J  "FT  ■  ban  Id  b* 
liranted,  wkcB.— 8ae,  vost,  1  3»  para.  ID, 
J!, 

VII.  SUBDIVISIONS  AB  TO  INDICTMENTS 
— WHAT  GROUNDS  INSUFFICIENT 
FOR  SETTING  ASIDE  INDICTMENT. 

CO.  An  to  eom»«raetio»  at  McMan. — Mo- 
tion to  set  nslile  Indictment  can  onlr  be 
baaed  upon  grounds  enumerated  In  this 
■cct  I  on.— People  v.  Colby,  E«  Cal.  ST,  S8. 

BI.     CkaBK*  of  pFoced»»« — E»   pout  fuels 

Ian ABCBdnarnt   of  1>11, — Where    a  crime 

was  committed  betore  the  amendment  to 
the  above  section  in  1911,  which  amend- 
ment takes  away  the  defendant's  rleht.  on 
motion  to  set  aside  the  Indictment,  to  urge 
ony  objection  to  grand  Jurors  which  would 
be  good  on  challenge  to  the  trial  Jury, 
either  as  to  the  panel  or  to  an  individual 
Juror,  which  amendment  was  In  tull  force 
at  the  time  the  Indictment  tor  the  crime 
was  filed,  and  before  the  defendant  was 
arreated.  relate  to  procedure  and  does  not 
the  defendant  of  any  of  his  aub- 
rlghtB.^PeopIe  v.  Schmidt,  3S  CaL. 
App.  438,  ISG  Pac.  GSE. 

B8.  On  motion  to  quash  an  Indictment,  a 
defendant  can  urge  such  grounds,  only,  as 
are  permitted  him  by  the  provisions  of  the 
above  section,  and  no  inquiry  can  be  made 
as  to  the  sutnclency  of  the  evidence  to 
warrant  the  return  of  an  Indictment,  or  as 
to  the  mode  of  examining  witnesses  betore 
the  grand  Jury. — People  v.  Schmidt,  3S  Cal. 
App.MSB,  166  Pac,  66B. 

OB.  Defcadant  u  nltnvM  brtore  crand 
;itTj- — Nane  aal  lBdar>rd. — It  la  not  good 
Kround  lor  setting  aside  indictment  that 
defendant's  name  waa  not  indorsed  upon 
Indictment  as  witness,  where  he  testified 
betore  grand  Jury.  In  such  case  It  is  not 
necessary  to  Inform  parly  that  he  waa  him- 

tmportant  that  he  should  have  bean  In- 
formed, ho  already  had  Intormalion.^Peo- 
ple  V.  Northey.  T7  Cal.  SIB,  SZ9,  8  Am.  Cr, 
Rep.  tSB,  le  Pac.  8tG,  10  Id.  111. 

Dtaqaallflcd  Jnrar  wka  tsok  no  part. 


scribed  by  first  subdivision  of  this  section, 
though  gran^  Jury  used  deposition  of  wit- 
1    before    maglatrate    In    finding 


— Indict 
of    Juroi 


I    disd 


ftside 

.liilcalion,  where  ! 
ng  of  such  Indict 
na,    119    Cal.    1,    1, 


took 


844. 

«1.  Failure  of  crand  Jvpt  «■  krar  de- 
fendaat  or  kla  wltBcnsFa. — Defendant  Is  not 
entitled  to  he  heard  before  grand  Jury,  or 
to  have  witnesses  sworn  and  exarolned  by 
that  body,  unless  it  calls  for  them,  and  tact 
that  defendant   was   not   heard,    or   did    not 

that  body  is  not  good  ground  tor  quaahing 
indictment — People  t.  Qoldenson,  TB  Cal. 
318,  I4B,  19  Pac.  Itl. 


defendai 


It  n 


whether  grand  Jury  finds  either 
bill  upon  depositions  or  upon  oral  testl- 
mony  of  wllnesBea.  It  does  not  affect 
rights  of  prisoner  In  any  way. — People  v. 
Stuart,  4  Cal.  218,  !2B. 

•S.  iDdoraeam*  of  P.  Dlefenbarh  tor 
Goltlleb    DIetrabaek. — Where   real    name    of 

Gottlieb  Dlefenbach,  court  below  properly 
overruled  motion  to  set  aside  Indictment  on 
eround  that  name  of  F,  Dlefenbach  waa 
indorsed  upon  Indictment.  —  People  v. 
Crowly,    BS    Cal.    3B,    J7,    39. 

04.  Laek  of  ekalleage  wkrre  defendaat 
had  oppoTiDiilty. — Defendant  in  actual  cus- 
tody under  warrant  on  sworn  complaint, 
Who  la  confronted  with  grand  Jurors,  whose 
especial  duty  it  is  to  Investigate  his  case, 
and  who  Is  offered  opportunity  to  interpose 
his  challenge,  can  not  complain  that  he  has 
been  deprived  of  any  substantial  right  In 
that  particular  where  he  declined  to  Inter- 
pose such  challenge.— People  v.  Gelger,  19 
Cal.  643,  64B,  SGi. 


■eld  ti 


—Where  defendant 
me  moved  to  set  aalde  Indictment  upon 
■ound  that  he  had  not  been  held  to  answer 
.  time  grand  Jury  was  Impaneled,  and  In 
lat  connection  challenged  panel,  as  well 
i    Individual    grand    Juror,    upon    statutory 


<nled  t 


tact  that,  althi 
held    to    anawi 


dlctm 


challenge  upon  proof  ot 
defendant  had  not  been 

t  time  ot  formation  ot 
ry,  he  was  at  that  time  In  actual 
charged  with  rourdor  by  sworn 
:.  and  had  been  brought  into  court 
and  Jurors  were  sworn,  and  oITCred 
I    ot  challenge,    which    he   had   de- 

eierclae,  this  ruling.  In  refusing 
aln    challenge    or    to    dismiss    In- 

was    considered    to    be   fully,  sua- 


I    by   c 


People   V.   Gelger,    49    Cal.    843,    660. — People 
V.  Fhelan,  123  Cal.  B61,  667,  66  Pac.  42*. 

S«.  Sane — Holdlstc  lo  nasner.  nkat  eon. 
■tllntea. — When  grand  Jury  which  found  In- 
dictment was  Impaneled,  defendant  waa  in 
actual  custody  under  warrant  of  arrest  is- 
sued on  sworn  complaint  charging  him  with 
crime  of  murder,  for  which  he  was  after- 
wards indicted.  But  he  had  not  then  been 
examined  by  committing  magistrate.  Whan 
grand  Jury  was  about  to  be  impaneled,  de- 
fendant was  brought  Into  court,  and  was 
Informed  by  Judge  that  he  might  interpoae 
challenge  to  panel  or  to  any  Individual 
grand  Juror,  grand  Jury  being  then  preaent. 
Defendant  declined  to  interpose  any  chal- 
lenge, on  ground  that  he  had  not  then  been 
held  to  answer  for  any  offense.  While  this 
was  not  holding  to  answer.  In  strict  tech- 
nical aenae,  as  that  phrase  Is  employed  In 
aectlon  8T2,  ante,  court  thought  that  defend- 
ant was  held  lo  answer  within  provision  o( 
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abova   lecUon. — Faopl*    t.    Oelfer,    H    CaL 


IW.I 


I   defendant   had    been    held    t 


pie 


.  Freeland,  fi  Cal. 


9G.  S». 


«a       ObjHtloIIB    tkat    BB     HIHlBBtlaB     niB 

hrld  before  commlttinK  magistrate  does  not 
apply  In  cases  of  Indictment,  although  sood 
In  caaea  of  tnformatLon, — People  v.  Qolden- 
Bon,  TE  Cal.  aZS,  S4G,  1»  Pac.  161. 


regularity  and  autllclency.  It  li  only  evi- 
dence of   flndlns  of  indictment,  and    object 

authenticity  and  Eenulneneaa  of  instrument. 
Thin  end  la  equally  attained  wlien  indict- 
inent  la  presented  by  grand  Jury  In  open 
court  and  1b  nied  by  cleric  with  other 
recordB. — People  v.  Lawrence,  £1  Cat.  ICS, 
STl. 

74.  BIlKkt  trrecalaHtlH  ta  ■■CarHa(l*>'* 
of  Kraad  Jary. — It  la  not  every  Blight  IrreK- 
ularlty  that  may  occur  in  formation  of  grand 
Jury  which  would  JUBtIfy  court  In  strliilnK 
Indictment  from  flies  of  docket.  Otherwise 
there  would  be  no  need  of  challenge  Co 
panel,  as  all  oWectlons  to  grand  Jury  could 


■■d  Jarai  tknt 


putting    : 


8D.     OptntoB   ram 
detendBBI  waa  snllty. — Urand  Jui 
takes    up    for    examination    char; 
one  person,  may  and  should  And 
agalnflt  another  peraon,   If  It   api 
testimony   taken    on   such  eiamii 
sufficient    reason    ezlsti    ft 
last-named    person    on    hli 
motion     to    set    aside    auch    Indictment    on 
ground  of  partiality  and  prejudice  of  Rrand 

or  propriety  that  grand  Juror  was  not  im- 
partial   or    was    prejudiced     because     when 

was  taken  up  such  Juror  had  already 
formed  opinion,  on  evidence  regularly  heard 
In  court  of  Justice,  (hat  defendant  was 
Euilty,— People  v.  Northey,  7T  Cal.  «18,  627, 
8  Am.  Ct.  Rep.  S3S,  IS  Pac.  SEE,  20  Id.  123. 

TO.  Sbmv  —  After  drtcndBnl  U  held  to 
anil ner.— After  defendant  la  held  to  answer, 
and  before  impaneling  of  grand  Jury,  which 
Onds  indictment,  defendant  can  not  move  to 
sec  aside  such  Indictment  on  ground  that 
grand  Jurors  had  formed  and  expressed 
opinion  that  defendant  was  guilty. — People 
V.  Colemerc.  33-  Cal.   631,   S3S. 

Tl.  Sane— BvUenee  beard  before  ladlet- 
HCBt  foBud,— Where  motion  la  made  to  set 
aside  Indictment  on  ground  of  partiality  and 
prejudice    of    grand    Jurors     In    finding    It. 

charged  against  membera  of  grand  Jury 
because,  having  already  former  opinion  of 
defendant's  guilt,  on  testimony  regularly 
and  lawfully  heard  In  court  of  Justice,  they 


from  Sles.  The  true  distinction  ilea  l>e- 
tween  acts  of  body  having  no  semblance  of 
authority  to  act  at  all.  and  those  of  body, 
though  not  strictly  regular  In  its  organisa- 
tion, which  la  nevertheleas  acting  under 
color  of  authority.  In  former  case,  acts  of 
wholly  illegal  body  are  nullities,  having  no 
proper  place  among  flies  of  court.  But  in 
latter  case  section  896,  ante,  prescribes  only 
method  by  which  Irregularities  In  forma- 
tion of  grand  Jury  can  be  Inquired  Into. — 
People   V.  Southwell.  i6  Cal.    Itl,   ISO. 


estlm 


I   befor 


drawn  up  against  auch 
party,  and  motion  ahouid  be  denied. — People 
V.  Northey,  TT  Cal.  SIS.  613.  SiE,  S  Am.  Cr. 
Rep.  338,  18  Pac.  SEE.  tO  Id.  1!S. 

rs.      PreseBce  of  BBsiatant  preaeeBllBv  Bt- 
toraey  dBrinjr  dellberatJana.— No   Talld    ob- 

prosecutlng  attorney  while  charge  embraced 
in  Indictment  Is  under  consideration. — Peo- 
ple V.  Hagallones,  IS  Cal.  ItS.  tt». 

■   ta  iBtrrpreter  befsre  gnad  jBry,  lee 


I.  this 

73.     PrcseBtBttoB    at   I 
rvBrt — iBdonir^Bt  Bat 

ment  ot  Indictment  Is  . 


■dt«<iaeBt   I 


roH   •^roeerd- 

lB«i""  •!  graad  Jory.— Irregularities   In    for- 

m  of  grand  Jury  can  not 

be  considered 

m  can  be  addreased  only 

to  Irregularl- 

In    proceedings   of  grand 

Jury, — People 

V.  Go 

Idenaon,  76  Cal.  US.  3<6. 

19  Pac.  161. 

78. 

Saae-^Faet   Ibat  Cbfaa 

lUbb   aelrd   bb 

Inter] 

!rr  In  denylnR 

molk 

.n    to   set   aside    indlctme 

befor 

e    grand    Jury,    which    oi 

7cupled    about 

one   1 

lalf-hour.   certain    Chinai 

eter,    who.    as 

as    said    examination    w 

as    concluded. 

such 

grand  Jury  concerning  8i 

uch  challenge. 

It  Is  evident  that  word  "witnesBes"  used  In 
section  925.  ante,  includes  Interpreters. — 
People  V.  Lem  Deo,  lai  Cal.  199.  201,  04  Pac. 
2SS. 

TT.  Sbbi^— Paet  tbat  graad  Jnrr  waa  Bat 
properly  arlreted,  BBnanBaneC  ar  iBtpaneled. 
— Thla  section  furnishes  no  support  to  prop- 
osition that  Indictment  may  be  aet  aside 
on  motion  on  ground  that  grand  Jury  was 
not  properly  selected,  summoned,  or  Im- 
paneled.— People  T.  Southwell,  46  Cal.  141, 
149. 

78.  TolBBtary  teatliBaBr  af  drteadaBt 
before  grasd  Jary — Defendant  may  volun- 
tarily teatify  before  grand  Jury,  and  there 
Is  no  rule  of  law  which  makes  sucb  testi- 
mony, if  voluntary,  ground  for  setting  aside 
Indictment  against  him.  especially  where 
defendant  Is  himself  attorney  at  law.  for 
It  must  be  presumed  that  he  knew  bla 
rights  and  privileges  as  witness. — People  r. 
Page,  111  Cal.  )g«,  til.  48  Pu.  111. 
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SO.     Facts    nat    takrn    i 


fiODS 


70.     Wbb*   of  Bailee    ta    defendaat   of 
Tcallxatloa    hy    craiid    JniT. — Defendant 

not   entllled    to    notice    that    grand   Jury    ia  taken  as  true  without  any  proof  aa  to  mat- 

investig'BtlnK  charge  agattixt  Iilm,  and  want  tar,    and    without    such    proof    there    la    do 

of  such  notice  la  not  good  ground  for  quash-  error  committed  in  denying  such  motion  on 

Ing    Indictment.— People     V.     Goldenaon,    76  ground    Chat   defendant   tiad  never   been    le- 

Cal.  S2B,  3i&,  19  Fac.  Itl.  gaily   committed   by   magistrate.— People   v. 

Williams,  H  CaL  81fl,   61T,  1«  Pac.  14B. 

VI I  r.     SUBDIVISIONS    AS     TO     IN  FORMA-  „     ' 

TION— IN   GENERAL.  _^^;^  ^"fon"lo"  ef  "idr'indTctm^nl'auf- 
FlltaK  »t  iBfamattoa,  aee,  ante,  g  109  and  (iclently  eipreaaes  ground  of  motion,  where 
note.  language  Impliedly  atatea  such  grounds  be- 

80.  A*  to  ceaatTBctlon  at  aeellsB. — There  yond  any  posaiblllty  of  doubt  or  miaunder- 
are  but  two  statutory  grounds  for  motion  atandlng, — People  v.  Hanstead,  115  Cal.  149, 
to  set  aside  Information:  I.  That  before  dl-  lEI,   ET  Pac.  Tflt. 

Ing    of    Information    defendant    was    not   le-  gs.     NuBtea  of  nltneasea  aee  aat  Indaneil 

gaily  committed  by  magistrate;  and  i.   that  „.    Inromatlaa    ia    not   ground    for   aetling 

information  was  not  aubaerihed   by  dlatrict  aalde   Information  under   thla    aectlon.      The 

attorney  of  county. — Bi  parte  Moan,  ES  Cal.  r\i\e  as   to  Indictments  does  not  apply  here. 

2ie,    218,    3   Pac.    E4f;    People   v.   Le    Roy,   65  ^peopie  v.    Sherman.    3  Gal.   Unrep.   851,   32 

Cal.  613.  E15,  4  Pac.  S4»;  Bx  parte  Baker.  86  pac.  879;  People  v.  Neary,  104  Cal.  S73,   177, 

Cal.  84.  SE.  25  Pac.  986.  37  p^^,  943, 

81.  Save  —  DcfrBdant    ta    'aegally    eo"-  S9.     Obleetloaa    to    JarladleHaa- How    t» 

mltted."    whea— This    section    apeclfles    two        be    taken Where    Information    la    good    on 

grounds    upon    which    Information    muat    be  ua    face,     defendant    should    avail    hlmaelf 

set  aside   on   defendant's  motion,  and   ques-  of  objections   to  Jurisdiction   under   plea  of 

tlon  arising  upon   flrat  ground    la.   When   li  not   guilty,    leaving  It  question    for   Jury    to 

defendant   legally  committed?     That  occura  determine.— People    V,    More,     68    Cal.     600, 

when    magistrate    haa    acted    Judicially    and  501,   »  Pan.  461. 

has  made  signed  order  of  commitment     Hie  „      Q-,-«i„,    „   ,.   «„].,   ~,__it»..t 

functions  then   cease,  and  return  of  deposl-  _Haw      to     "      ral.ed^UMt™    i?^    to 

"?".  f"^  ,"^'^,  "'   comtnltment   are    mere  whether  defendant  haa  been  regularly  com- 

mlnlaterlal    duties. — People    v.    Tarboi,    IIG  „„..j    >..,    ».„..■....   .       _.     .    i.           1      j 

CbI    -it    &n    ts  Var    Rat  mitted    by    magistrate    must    be    raised    on 

Cal.  67.  60.  46  Pac.  696.  motion    to    set    aside    Information.      It    can 

sa.     nmerent  alTenie  tiota  tkat  aamed  In  not  be  raised   on  demurrer —People  v.    Mc- 

«oa>mltn*Bt  or   o(   which    the   accused    waa  Connell,    82    Cal.    E20,    621.    i3    Pac.    40. 

charged  at  the  time  of  his  preliminary  ex-  „.       »,    ^..      ..        ,   ,         . 

aminatlon,   the   information  is  not  void,  hut        .-_._j,_.. n^   _    .(_      .      .  ..u      [    • 

,           t..^...           _        .i            ,          ,  Jariaillefiaii, — On  motion   to   set  aside  Infor- 

1.   subject   to   be  eet  aside  under  the  pro-  ^             ,„     ^,^^  ^^^^,  ^^,  „^              ^^  ^^. 

visions    of  the   above    section     but   It   would  t^,^,„^  question  of  Jurladlctlon.-People  v. 

furnish  no  defense  In  an  action  on  the  ball  „            gg  ^al.  BOO.  504,  »  Fac.  461, 

bond    furnished    by    the    accused. — People   v. 

Leporl.  35  Cal.   60,  lES  Pac.  692,  694.  **■     ''"<'     *h"r«'"— ■«»■<     offeniw — Sar- 

.      ,          ^              _.  pl»iia«e.— Where    defendant    haa    been    held 

nar'iln    7t^,"    "rt""    I-   l—atertal,   ae.  ,„  angler  for  one  offense  and  an  Intorma- 

P     .     t  .  tnis  note.  jl^^    ^^    ^j^^,    charging    him    with    that    and 

83.  In  drawing  an  information  a  dia-  a  aecond  and  different  offense  for  which 
trict  attorney  haa  no  authority  to  charge  he  had  not  been  held  to  anawer  upon  a 
a  defendant  with  a  different  offense  from  motion  to  set  aside  the  information  be- 
that  charged  In  the  complaint  upon  which  cause  two  separate  and  distinct  offenses 
the    defendant    was    eiamlned    and.  held    to  were    charged,    the    court    upon    motion    of 


cha 


wer    by     the     committing    magistrate, — 

the  district  attorney  struck   out   of  the 

pie  V.  Hudaon,  J5  Cal.  App.  231,  169  Pac. 

(ormallon    the    aecond    offense,    leaving 

the    offense    for    which    the    defendant    i 

1.     An  Information  charging  a  burglarl- 

held   to   answer,   the   court   la   not   ther. 

deprived  of  Jurisdiction   to  hear  and   del 

descrlbe  the  same  aftense  as  the  com- 

nt     before      a     committing      magistrate. 

second  offense  waa  included  In  the  infori 

ch  complaint  omlta  auch   allegation  and 

tlon  without  warrant  It  waa  surpluaage  1 

rges    a    burglarloua    entry    with     Intent 

the  effect  of  striking  the  same  out  waa 

irder.. 


-People  V 


Hue 


,   iS 


:   2J4,  1E9   Pac. 
8B.     Fael  that  bo  exaialBatlaB  was  had— 
How  Id  be  ralaed. — Pact  that  defendant  waa 

not  esamined  after  trial  prior  to  filing  of 
information  Is  question  which  should  be 
raised  by  motion  to  set  aside  Information 
before  trial.  It  can  not  be  raised  on  habeas 
corpus  after  conviction.- Ex  parte  McCon- 
nell,  S3  Cal.  558.  21  Pac,  1116. 


In  oonmltBimt  la  iHKaterlal,  see  par.   140, 
this  note. 

03.  Sbbc — 9«ttlBc  aalde  aa  ta  aac  connt, 
anlr. — Where  an  Information  charges  bur- 
glary in  three  counts,  the  several  counts 
referring   to   tha  same  acta,   differing  only 
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In  the  Intent  with  which  the  acts  were 
don«,  one  ot  the  counts  charging;  burglar; 
with  Intent  to  commit  rape,  the  complaint 
before  the  commlulnK  maglBtrate  haTlng 
thnrged  burglarr  with  Intent  to  ateal  and 
murder,  the  count  charging:  Intent  to  com- 
mit rape  may  be  act  aside,  without  Betting 
aside  the  whole  information,  where  the 
motion  Ih  baaed  upon  the  ground  that  the 
defendant  had  never  been  leEally  commit- 
ted for  the  crime  set  forth  In  auch  count, 
although  the  above  aectlon  does  not  ape- 
clflcally  provide  for  the  setting  aside  of 
a  alngle  count.— People  v.  Husdon,  SG  Cal. 
App.    234,   189    Fac.   TIR. 

As   ta  BtTlkl>ar  nmt  obJeettoHbIc   pn'UoB 
■ration,  see.  post.  |  1004,  note  para. 


made  and  returned  to  superior  court  not 
In  accordance  with  statute,  information 
based  on  It  la  properly  aet  aside. — People 
V.  Thompson,  84  Cal.  S98,  COO.  21  Pac.  111. 
KM.     San»-.>WbeTC    ■■    seder    koldlKS  ta 


C«BMr«ett«B    At    aal 

?n,  which  authorizes  s 

nrhen   defendant  has  r 


eo.  El. 

IX.     SUBDIVISIONS  AS  TO  INFORMATION 
—SUBDIVISION  1. 

ialoH. — Above 

been    "legally 

to  be  set  aside  for  every  informality  or 
irregularity  before  magistrate.  To  Justify 
quashing  of  Information  It  must  at  least 
appear  that  defendant  was  deprived  o( 
some  substantial  right. — People  v.  Rodrigo, 
flS  Cal.  -SOI,  001,  8  Atn.  Or.  Rep.  E3,  11 
Pac.  481. 
SS. 


Remedr  •(  t'H 

the   above'  and 
aside 


it  la  by  MolloB,  unde 
ledlng  sections,  to  at 
Ion,  and  a  right  t 
review  of  the  action  o(  the  trial  cour 
denying  the  motion,  on  appeal  from  th 
Judgment. — Whitney  v.  Superior  Court.  II 
Cal.   114,  117   Pac.  11. 

M.     HotloB     ■hoalJ     be     cniMted— Wbe> 


side    Informatlor 


itlor 

d    that    de- 


fendant had  not  been  legally 
should  be  granted  where  commitment  was 
oral,  though  reduced  to  writing  by  reporter, 
but  not  signed  by  Judge. — People  V.  Wil- 
son,   tS    Cal.   3TT.    179.    SS   Pac.    1061. 

ST.  Smb*  — Wkcre  dlSereat  offenae  la 
charged  In  information  from  that  desig- 
nated In  commitment  of  magistrate,  infor- 

Fowler,  S  Cal.  App.  649,  90  Pac.  968,  969. 

»8.  Saaie— Where  dlatrlet  altDner  Bled 
InfomiBllDD  far  blxher  affraae  Ihaa  that 
•peetfird  !■  eaBKlIueBt. — Whore  defendant 
was  committed  tor  crime  of  assault  with 
deadly  weapon,  and  district  attorney  sub- 
sequently filed  information  against  him  tor 
assault  with  deadly  weapon  with  Intent  to 
commit  murder,   defendant's  motion   to   set 

to  Its  filing,  he  had  not  been  legally  com- 
mitted by  magistrate  for  offense  charged 
against  him.  should  be  granted,  as  district 
attorney  has  no  power  to  flle  Information 
tor  any  greater  or  other  offense  than  that 
specified  In  magistrate's  commitment. — Peo- 
ple T.  Noglrl,  141  Ckl.  Ift,  IfT,  TO  Pac  490. 


-H  I 
properly  examined  before  magistrate,  but 
no  order  holding  falm  to  appear  before 
proper  court  has  in  fact  been  made,  in- 
formation died  against  him  before  commit- 
ment is  entered  and  depositions  are  sent 
up  Is  void.  In  such  case,  upon  flling  of 
order  ot  commitment  and  depoaitlon,  dis- 
trict attorney  may,  within  time  provided 
by  law,  file  proper  information;  and  fact 
that  former  Information  has  been  set  aalde 
by  court  will  In  such  case  render  second 
examination  and  commitment  necessary.— 
People  V.  Kllvington,  4  Cal.  Unrep.  GIZ,  St 
Pac,  11,  14. 


101. 
fatal. - 


— lVh« 


Wright 


tnted  where  v 
was  charged 


I  Information 
lance  is  fatal, 
ged  with  larceny  of 
of  "one  Joseph 
nes,"  and  held  to 
t,  and  Information 
charged  him  with  stealing  two  steers,  prop- 
erty ot  "one  Joseph  Wright." — People  v. 
Wallace,    94    CaL    417,    498,    14    Fac.    960. 

lOZ.  Movlna:  >artr  aaet  eatabllab  biB 
eontr-llan. — On  motion  by  defendant  to  aet 
aside  Information  on  ground  that  he  has 
not  been  legally  committed.  It  Is  certainly 
Incumbent  upon  moving  party  to  establish 
his  contention.  The  presumption  is  that 
omdal  authority  has  been  regularly  and 
legally  exerclaed  until  contrary  is  shown. 
—People  V.  Beach,  131  Cal.  8T,  S9,  64  Pac. 
SEl. 

IM.  Nreewury  *rare««l«lte  at  ezaBlma- 
tioH  and  eaKBsltsHt.. — Defendant  can  not 
be  prosecuted  by  information  until  after 
eiamlnatlon  and  commitment  by  magis- 
trate.—People  V,  McCurdy,  08  Cal.  B7S,  679, 
10   Pac.   lOT. 

164.  Phrase  •legally  eanSBlttad"  KeaB* 
only  that  accused  has  been  committed  by 
magistrate  who  has  Jurisdiction  to  hold 
examination,  and  who  has  actually  heard 
evidence  and  determined  that  probable 
cause  exists  for  holding  defendant. — People 
v.  Beach,   122  Cal.  37,  IB,  64  Pac.  1E9. 


105.     Sai 

Phra 


"legally 


thia 


nitted," 


■ectlaB.— 
I    used    In 


and    holding    of    defendant 

prescribed   by    this   code,   tit.   III.   oh.  7.— Ei 

parte    Baker,    88   Cal.    84,   gE,   IS   Pac,   9E{, 

100.     When   Hiollaii    mnat   be    made — Caa- 
■cqaenee    at    (atlnre    to    laake. — Defendant, 


I    to   s 


Lslde 


before  fil- 
ing thereof  defendant  had  not  been  legally 
committed  by  magistrate,"  but  if  the  motion 
be  not  then  made,   defendant  Is  precluded 
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TVBt  defendaDt  wbIt 
f  S90  and   note,  and  poB 


M»S.  and   r 


XL     SUBDIVISIONS  AS   TO  INFORMATION 

—SUBDIVISION   t. 

107.     SB>MCrlptla>  by  dtatrtet   allonrr.— 

Under  above  flection,  on  mollon  or  deFend- 
ant  Information  may  be  flet  aside  It  It  i> 
not  signed  by  district  attorney,  or  If  before 
niing  thereof  defendant  was  not  legally 
committed  by  magtBtrate;  but  where  Infor- 
mation was  Subscribed  by  dlBtrict  attorney 
of  proper  county,  and  transcript  does  not 
show  but  that  defendant  was  leKslly  com- 
mitted by  maElstrate,  there  la  no  error  In 
denying  defendant's  motion  to  dlsmlSB  In- 
formation.—People  V.  Ah  Fook,  e4  Cal.  ISO, 
3SI.  1  Pac.  14T. 

SabacFlblMC    of    ■■(omatloa    by     dUlrlet 
■daraey.— See,   ante,   i  SDS  and  note. 


BiiniBi 


aside 


ntorn 


amt  af  atste  after 

—  Motion  to  set 
3und  that  district 
'The  State  of  Call - 
nty  of  San  DieKo." 

rly    overruled,    as 


Rttorney  omitted  words, 

fornla,"  after  words  "Co 

in    Information,    ii    pro] 

section  SOS,  ante,  doea 

attorney    to   add    to   hia    signature    name    of 

county  or  of  state;  court  will  lake  Judicial 

notice    that   county   named   after  signature 

ia      In      State      of      California.- People      v. 

Ebanks,    IIT   Cal.   IBt,   sse,   40  L.  R.  A.    269, 

49  Pac.  1049. 

XL     SUBDIVISIONS  AS  TO  INFORMATION 
—WHAT     INBUFFICIBNT     GROUNDS 
FOR      SETTING     ASIDE      INFORMA- 
TION. 
N«  enar  la  retnalac  ts  aet  aalde  seeoad 
InfoTBatloa,  whea, — See,  poet,   I  997.  par.  12. 
le*.     Adnlalatntloa     of     aath     (a     esm- 
Rtalaant— Or  elerk  «t  psilee  Jadcc. — Defect 
in  complaint  Is  not  good  ground  for  setting 
aatde     Informallon,       Hence     police     Judge's 
inally     swear     complaining 


clerk 


mplai 


act    that    his 


lath  Instead 
self,  are  not  audlcient  grounds  (or  setting 
aside  information. — People  v,  Dolan,  it  Cal. 
315,   SIT,  31   Pac.  lOT. 

110.  ammt — By  Jnallee  l*atead  ef  police 
Jndge — Fact  that  complaint  tiled  In  police 
court  of  City  and  County  ot  San  Francisco 
was  iworn  to  before  Justice  of  peace,  and 
not  before  police  Judge,  Is  not  good  ground 
for  setting  aside  Information. — People  t. 
Le  Roy,   SG  Ca).  (13.   616.  4  Pac.  «49. 

111.  lane — By  aae  aatharin 
—Motion  to  set  aside  Info, 
ground  that  defendant  had  not 


mitt 


.    for 


egally 
1    that 

complaint  filed  against  him  was  verlfled 
before  parly  not  authorised  to  administer 
oaths,  should  be  denied,  where  It  appears 
that  officer   who   did  administer   oath   was 


authorized  to  do  so.  such  as  clerk  of  police 
court  of  City  of  Ijos  Angeles.— People  v, 
VasBlo,   120  Cat.    ISS.   1S9,   S2   Pac.   303. 

112.  AIIcErd  iBsanplrBt  ■iKaatnTc  to 
eoaiitlniDt  for  arrest. — Motion  to  set  aside 
Information  on  ground  of  Insufflclent  sig- 
nature to  complaint  for  arrest  of  defendant 
should  be  denied,  where  such  signature 
was  properly  made  with  mark. — People  v. 
MoDanlela,    141    Cal.    118,    114.    74    Pac.    773. 


ground  li 
this 


not   c 


r   those 


rated  I 


n,     which 

the  grounds  for  such  a  motion. 
Chober,    19    Cal.    App.    627,    167 


and  limit 
—People 
Pac.  GIS. 

114.     Calllac  la   aaother  |uile«  ta  act.— 

Calling  In  of  another  Justice  to  act  as 
committing  magislrate.  In  place  of  one  who 
issued  warrant,  at  his  request,  fs  not  auf- 
llclent  ground  to  set  aside  Information 
against  defendant. — People  v.  Bansome,  9S 
Cal.   236.    240.   XI    Pac.    102. 

lis.  CoBmltnseat  by  Justice  af  the  peace 
— AneadiBCBt  ot  19II. — A  motion  to  set 
aatde  an  Information  on  the  ground  that 
before  the  filing  thereof  the  defendant  had 
not  been  legally  committed  by  a  magis- 
trate. Is  properly  denied  where  the  com- 
mitment was  made  by  a  Justice  of  the 
peace.  The  amendments  of  sections  I.  11, 
of    the    constitution 


adopted    Octot 


'    10,    4911, 


Cal.    S68, 

110.     Sa 
Jaallee   de 


i»   Pac.    821. 


—People  ¥,  Creeks,  170 


'asdee    de    facto    as    well    ■• 

— Justice  of  peace,  who  hat 
been  appointed  by  supervisors  for  new 
township  created  by  them,  who  holds  over 
after  failure  to  elect  his  successor,  and 
who  has  held  defendant  to  answer.  Is  not 
only  Justice  of  peace  de  facto,  hut  de  Jure 
Justice  of  peace  in  and  for  Judicial  town- 
ship   for   which    he    was    appointed.      Hence 


:    Is    ] 
L    Infor 


had  n 


— Peop 


1  leg 


.   Chi 


ground    that   defendant 
ly  committed  by  magfs- 
122   Cal.    134,    139, 


IIT.  Desl,aa,i„„  „,  defendant.  I.  mtor. 
matlOD.  by  dltfereat  na-e..— Fact  that  In 
Information  defendant  was  designated  by 
ditrerent  names  Is  not  ground  for  setting 
It  aside,  because,  when  defendant  Is  In- 
dicted by  flPtltlous  name    and  his  true  name 

1'    .■^"'■"'i''*'''     "    "'">'    "'""'■P'"'     bs    In- 
serted   and    continued    in    subsequent    pro- 

«rf  ."r.r^^^"""    '■    ^    «'■''■    "    Cal.    813. 


ta    dea 


af    defcBdaBt    by    ««- 

.,,    .„,    ^ate,    I  963    and    note 

lis.  Dlatriet  atforaey.  want  of  -,,. 
lonal  kBowledge  ot  taets^-Motlon  to  set 
wide  information  for  murder,  upon  ground 
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that  district  attorney,  upon  whoa*  sworn 
BtHtemcnt  defendant  was  arrested  knd 
examined  before  committing  maElstrate. 
had  no  personal  knowledE*  of  facia  ot 
homicide,  should  be  denied;  because,  when 
charge  of  this  kind  has  been  examined  by 
msBlslrale.  and  evidence  taken  a.t  exami- 
nation warrants  order  holding  defendant  to 
answer,  imperfections  of  compla 


Pie 


ground 


mitn 


t  Is 


9S0. 
123.    iBsalllelTB 


Information. — People  v.  Lee  Look.  H»  C 
216.  219.  220.  T«  Pac.  1028;  People 
Warner.    14T    Cal.    54S,    &4g,    82    Pac.    102S 


U  does  not  follow  that  inform 
set  aside  for  mere  Irregularity 

«g   Cal.   676,   67»,  10   Pac.  207. 


124.     SflMc — Pallare 


based    or 
ich    prelim 


(raaacrlbe     aiid 

tlon  to  set  aside 
IsdlcClon  in  trial 
hat    there    were 


■ution    by 

tlon.  la  without  merit,  where  it  appears 
that  preliminary  examination  was  had  be- 
fore committing  maglatrale.  and  that,  at 
such  examination,  the  evidence  was  all 
taken  down  by  shorthand  reporter,  In  pur- 
suance o(  order  of  court,  but  that  short- 
hand notes  were  not  transcribed  and  filed 
with   court   and   clerk    thereof.      Such    tran- 

of  court.  Where  substance  of  requirements 
of  constitution  and  atalule  was  compiled 
With,  and- examination  was  had.  and  order 


in  a 

committing  defendant  was  made,  tbat  li 
sufHclent.  Defendant  could  haTe  b*d 
transcription  of  shorthand  notes  If  he  bad 
desired  It,  but  was  not  prejudiced  In  any 
substantial    right    by   failure    of    shorthand 

transcription  was  not  essential  to  juris- 
diction of  court.  Furthermore,  district 
attorney    was     not    obliged     to    wait     until 


.  Cote,  127  Cal.  545,  G49.  59  Pac.  984. 
lift.  Fael  that  eircHse  was  not  connlt- 
led  In  oDDnty  alleged  In  Information  la  not 
g-round  for  motion  to  set  aside  Information, 
where  same  is  good  upon  Its  face. — People 
V.   More.    ES    Cal.   600.   501.   »    Pac.    401. 

120.  Fa  Ha  re,  la  reeomaiKtlnK.  t*  B<d 
■dnilBsloa  to  ball. — Magistrate's  failure.  In 
recommitting  prisoner,  to  add  to  commit- 
•  ball,  ia  not 
Information 
upon  such  commitment. — People  t. 
Thompson,  54  Cal.  698.  «01,  002,  24  Pac.  184. 
131.  Pallnn  tm  ndnec  testimony  to 
writing,  or  t»  Sic  written  eonualtaieBt. — 
When  order  holding  defendant  to  answer 
.has  been  entered  upon  docket  of  Justice, 
magistrate's  failure  to  reduce  wltnesa'a 
tvitimony    to    writing,     or     to     file    written 

ground  for  motion  to  set  aside  informa- 
tion for  want  of  legal  commitment.— 
V.  Wallace.  94  CaL  497.  499.   29   Pac 


V.   Rile) 

12S.  Same  —  Nottaf ■«  atlecllac  avbatan' 
tial      rights      at     defendant.  —  Defendant's 

of  technical  points  touching  regularity  and 
validity  of  proceedings  before  committing 
magistrate  on  preliminary  examination. 
should  be  refused  when  nothing  la  shown 
to  affect  any  of  substantial  rights  of  de- 
fendant,— People  T.  Sehorn.  llf  Cal.  EOI, 
50S,    48   Pac.   495. 

■:«.  Sante— PmnniFtlaB  that  examina- 
tion was  had. — Motion  lo  set  aside  Informa- 
tion on  ground  that  before  tiling  thereof 
defendant  had  not  been  legally  committed 


r   of   depoaltloB    or   eou- 


had   before  Justice,  a 

nd  proceedings  appear 

to  be  without  aerlou 

fault  or  irregularity. 

— People   V,  Smith,   6 

9    Cal.    285,    iS7. 

ot    error    to    hold    de- 

fendant     to     answer 

to     charge     ot     crime 

ointly      charged      with 

another     defendant 

and      demanded      from 

ould    not    be    Jurlsdic- 

tional.  as  statute  doe 

s  not  confer  this  right 

upon  accused  person 

.  and  If  It  did,  denial 

of  it  la  not  ground  f 

or  setting  aside  infor- 

mation.— People  v.  B 

iirns.   121  Cal.  ESS,   E31, 

f.~On 


5!   Pac.   1096. 

12S.     Lapae     of    tlne^ 
nent    and    order    holdlni 

motion  to  set  aside  Information  upon 
grcund  that  before  nUng  thereof  defendant 
had  not  been  legally  committed  by  magis- 
trate, it  appeared  from  record  that  com- 
plaint was  nied  with  Justice  and  warrant 
Issued,  and  that  defendant  was  arrested 
and  committed  for  examination  on  Septem- 
ber IT,  1895,  but  order  holding  defendant 
to  answer  for  crime  of  murder  was  dated 
October  4,  1895.  Co 


int    did 


date,  and  hen( 
diction   of   cas 


mlnatlon 


defendai 
until  last 


that  Justice  had  lost  Juris- 
But    record    showed    that, 
at  hearing  of  motion  to  set  aside  Informa- 

preliminary  examination  of  defendant  were 
m  evidence,  but  they  were  not  set  out  In 
the  complaint:  and  It  did  not  appear  but 
that  Justice  might  have  entered  upon  exam- 
ination Immediately  after  September  ITth, 
and  continued  to  conduct  same  until  Octo- 
ber 4th,  date  ot  commitment:  and  it  waa 
therefore  considered  no  error  tor  court  to 
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Information.— 


itlon    to   Bet   asidi 
Bbanka,     IIT     Cal.     SG2,     G66.     40 
L.  R.  A.  269.  40  P>C.  104*. 

12».      Halclatnitc'B      aylnloB — FBimed      •■ 

■■•rltB. — Fact  that  Judge  of  police  court 
haa  formed  and  eipresaed  opinion  aa  to 
merllB  o(  matter  that  he  la  to  delermlne 
does  not  disqualify  him  to  hear  and  deter- 
mine such  matter. — Patterson  v.  Conlan,  123 
Cal.   4S3,    4GG,  SS   Fac.   lOS. 

ISO.  OIiJecHsnable  coOBtB— Wkrrc  there 
are  nood  onrB. — Motion  to  quash  Informa- 
tion will  be  denied,  though  It  contains  some 
objectionable  counta.  If  there  are  other 
counts  to  which  there  Is  no  legal  objection. 
Motion  to  quash  should  apecify  bad  points. 
—Hnmilton  V.  People,  29  Mich.  )73.  1  Am. 
Cr.    Ren.    ei8.   621. 

int.  OmiHiaii  to  ask  of  wIIbhib  hia  rrv- 
fpBBlon  ar  baalaess. — Mere  omission  by  dis- 
trict attorney  or  Justice  of  peace  to  aak 
of  witness  whose  deposition  waa  taken 
before    magistrate    hla    profession    or    busl- 


luld  n 


Injui 


ground  of  motion  tc 
—People  T.  Rodrlgo 
:;r.    Rep.    63,   11    Pac 


1  defendai 


ind     (or 


erly   denied   where 
shorthand    i 


take  down  evidenc 
rulings,  as  such  refusal  did  not  prejudice 
defendant. — People  v.  Nunley,  H2  Cal.  441, 
t'12.   79   Pac.    4G. 

ISS.  flc«o«4  iBtarHatlaii— After  r*ca>i- 
nllBint,  when  larladlcttoaal  taeta  arc 
■hawB.~~Where  magistrate  recommits  pris- 
oner after  defective  commitment,  where  one 
Information  has  been  tiled,  second  inlor- 
mallon  filed  after  such  recommitment  can 
not  be  set  aside  If  Jurisdictional  facts  are 

People    V.    Thompson,    84    Cal.    B98,    802.    24 


Saue  —  Whei 

n  la  dismissed  on 


tlon  of  defendant, 
ant  had  not  been 
latrate.  by  failure 


..  which  was 

Ide    second    Inforn 


roper  Indorsement,  and 
same  to  superior  court, 
luld    (lie  another   Infor- 


.  I.an( 


101  Cal.  613,  61b,  38  Pac 


ahotriaa;  that  eildeaee  was  iWMc. — After 
two  preliminary  examinations  have  been 
had.  defendant's  motion  to  set  aside  Infor- 
mation on  ground  that  he  had  once  been 
discharged  on  habeas  corpus  (or  same 
often  fe,  baaed  on  same  evidence  aa  was 
P.  C— 63  • 


flrit    prelim 
It  show  that 


Ing.— Peop 
Fac.   SB 2. 


tlon— Writtei 


SMS 

latlon     by 


;al.    6Bi.    6SS.    21 


Ud     befi 
tlon. 


lion  on  ground  that  defent 
tgally  examined  and  comml 
Information     died,     and     that 


istltu 


erly  denied,  whera  there  was  no  welvi 
or  attempt  to  walvs  "examination,"  bi 
where  all  that  defendant  did  waive  Wl 
time  to  prepare  for  examination,  and  askt 
that  It  be  proceeded  with  at  once,  ar 
where  defendant  voluntarily  made  wrlltt 
before    maglstra 


t   aside       which  t 


that    he    waa    denied    < 


aid  of  counsel  should  be 
t  defendant  had 
ir  such  purpose, 


Cal.    lES.    ISO. 

138.     Saiae- 

— Conceding 


-Where  >a  reqae 

that     constltutlor 
It   duty   of   cour 


raa  Bade. 

provision 


who  consents  that 
t  for  day  certain. 
ecord  to  show  that 


.  milo 


,  80  Cal.  290,  209.  22  Pac.  207. 


IS8.  Same— Wbrre  rich*  waa  eeUFre- 
kended. — Motion  to  set  aside  Information 
upon  grounds  that  defendant  had  not  been 
legally  committed  by  magistrate,  for  reason 
that  defendant  waa  native  of  Germany,  and 
had  very  limited  knowledge  of  English 
language,  that  he  did  not  know  or  under- 
stand that  he  had  right  to  counsel  at 
preliminary  examination,  and  that  he  did 
not  hear  or  understand  magistrate  Inform 
him  that  he  bad  such  right,  should  be 
denied,     where     answers     of     defendant     to 

Istrate  indicate  the  full  comprehension,  on 
his  part,  of  nature  and  character  o(  the 
proceedings  that  were  about  to  lake  place, 
and  full  understanding  of  fact  at  time  he 
declined  aid  of  counsel. — People  v.  Young, 
108  CaL  8,  10.  41  Pac.  281. 
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1     gTOV 


I  that 


Bide 


ant  had  not  been  lesally  commltled,  for 
reason  that  olTense  charged  In  Information 
was  not  same  aB  (hat  for  which  he  waa 
committed,  is  Improperly  jfrantcd,  where 
defendant  was  committed  upon  charBe  of 
embexzlement,  and  information  charged 
1  with  embezzlement  of  money  Intrusted 


■alIB«I,  a 


.   »S,   93, 


him 


The 


material,      and      4lfferi 
charged. — People   v.   Walke 
77   P«c  705. 


this  note. 

141.  Wife  BwrarlBK  ta  eonplattit  — W»t 
eaBipelenl  t»  (eMIfy  «■  trial. — Facts  in  the 
complaint  before  the  maKlatrate  were 
sworn  to  by  the  wife  of  the  defendant  tor 
an  offenBG  In  the  proaecutlon  of  which  she 
Is  not  permitted  to  testify  la  not  a  ground 
of  motion  to  set  aside  the  Information. — 
People  V.  Qregory.  S  Cal.  App.  tSS,  710,  ST 
Pac.  SIJ. 

§  996.  DEFZNDAKT  WAIVES  OBJECTIONS  UNLESS  HE  MAKES  THE 
UOTION.  If  the  motion  to  set  aside  the  indictment  or  information  is  not 
made,  the  defendant  is  precluded  from  afterwards  taking  the  objections  men- 
tioned in  the  last  section. 

Hlatory:  Enacted  February  14,  1872,  re-enactment  of  i  280  Criminal 
FracUce  Act  1S51,  Stats.  1S51,  p.  243;  amended  April  9,  ISSO,  Code 
AmdtB.  1880  (Pen.  C.  pt.),  p.  17. 


■WAIVEB  OF  OBJECTIONS— BY 
FAILURE  TO  MOVE. 

1.  Motion  to  be  made — Or  defendant  ia  pre- 

cluded. 

2.  8ame — Namei    of    witnessoa    not    indorsed. 

3.  Same — Objection   that   defendant  bad    not 

been    legally    committed. 

4.  Same — Objection  that  indictment  was  not 

indorsed  "A  true  bill." 

5.  Objection  that  indictment  was  not  signed 

or  indorsed — How  raised. 

6.  Objection    that    name   of  witness   did    not 

appear    upon    indictment — Can    not    be 
talien,  when. 

7.  Point  that   trial  court   was   without  juris- 

diction— How  to  be  raised. 


for  a 


1   to 


idc — Or    CefcndaBf   la 

set  aalde    Indictment 
made  before  defend 


pleads 


if     1 


lade, 


defendant,  under  thla  aection,  la  precluded 
from  afterwards  taking-  objection  which  la 
allowed  person  on  such  motion. — People  v. 
Stacey,  Si  Cal.  SOT.  lOt. 

2.  Sane— Kan  cs  of  wKneaaea  aat  la- 
daraed. — Motion  to  set  aside  indictment 
upon  grround  that  names  of  all  witneBses 
who  teatined  before  grand  Jury  are  not 
Indorsed  upon  It.  must  be  made  before 
demurrer  or  plea,  and  if  not  so  made,  de- 
fendant la  precluded,  under  this  section. 
from  afterwards  taking  Huch  objection. — 
People  V.   King,   2S   Cal.    2B5,    27!. 

Naiaea  need  net  be  lodoraed  on  iBfarasa- 
Iton,  sec.  ante,    i  S95,  note  par.  88. 

8.  SsBC — Objeetlaii  tkat  defendaat  kad 
■at  bwn  lenUr  eommttted.— Defendant, 
upon  arraignment,  may  move  to  set  aside 
information  upon  ground  that  before  niing 
thereof  he  had  not  been  legally  committed 
by  maglBtrale.  but  It  motion  be  not  then 
made,  he  Is  precluded  from  afterwards  tak- 


Cal, 


V.   Bawden,   90 


4.  Smt* — ObJecMan  tkal  ladletBeat  waa 
not  ladoned  "a  tme  bUI,"  —  Objection  to 
Indictment  (or  murder,  that  Indictment  waa 
not  Indorsed  "a  true  bill"  by  foreman, 
comes  too  late,  under  the  statute,  after  Jury 
Is  Impaneled  and  sworn.  Indoraement  la 
not  eaaentlal  to  legality  and  suRlclency  of 
Indictment.  It  Is  only  evidence  of  flndingr 
of  indictment,  and  object  of  statute  In 
requiring  it  is  simply  to  secure  authen- 
ticity and  genulnenesB  of  Inatrument, — 
People   V.    Lawrence,    H    CaL    IBS,    372. 


S.     Objei 
aloird  or  ladoraed. 

that  Indictment  di 
been  signed  or  ii 
grand  Jury,   to  be 


tfant     Indli 


■allable,   : 


>laed. — ObJ  ectlo  n 
appear  to  have 
by    foreman 


lust  be  made 

a  to  make  such  motion 
afterwards  taking  such 
'.   Johnston,   48   CaL   619. 


^  of  witness,  see,  i 


,   1  »95, 


being   In  aci 

Aa  to  aeeessItT  of  i 
mattaa  br  district  atti 
note  par.  107. 

A.  Objeetlaa  Ikaf  unae  eC  wttaeaa  dM  aot 
apiKBr  apoB  ladletnenl — Caa  not  be  takea, 
wken. — Objection  that  name  Of  wltneas  did 
Indictment    can    not    be 


■cat     of    lotormatten     not 

nee    with    requirements    of 
,    I  99G,    note   par.   89. 

■nbacrlptlan  sf  fator- 
>rBcy,  see,  ante,  |  995, 


taker 


by    1 


Dtlol 


for 

I    that  lo 


making   motion    to 

—People    y.   Symonds, 

.  a48,   354. 

7.     Polat    tbat    trial    caait   waa   wllkmt 

t  be  ratacA.— Point  that 


jBTlBdletle*— How  I 
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Tit.  VI,  ch.  II. I  MOTION — HEARING — ^PBOCBBDIMGS   ON. 

trial  court  la  without  Jurlsdiotlon  of  offe 
charged  In  InCormatlon  must  be  made 
motion  to  Bet  aside  Intorniatlon.    It  can  not 

§  997.  MOTION  WHEN  HEABD.  IF  DENIED  OB  GRANTED,  WHAT 
PROCEEDIKQS  ASE  TO  BE  HAD.  The  motion  must  be  heard  at  the  time 
it  is  made,  unless  for  cause  the  court  postpones  the  hearing  to  another  time. 
If  the  motion  is  denied,  the  defendant  must  immediately  answer  the  indict- 
ment or  information,  either  by  demurring  or  pleading  thereto.  If  the  motion 
is  granted,  the  court  must  order  that  the  defendant,  if  in  custody,  be  discharged 
therefrom;  or,  if  admitted  to  bail,  that  his  hail  be  exonerated;  or,  if  he  has 
deposited  money  instead  of  bail,  that  the  same  be  refunded  to  him,  unless  it 
directs  that  the  case  be  resubmitted  to  the  same  or  another  grand  jury,  or 
that  an  information  be  filed  by  the  district  attorney ;  provided,  that  after  such 
order  of  resubmission  the  defendant  may  be  examined  before  a  magistrate, 
and  discharged  or  committed  by  him,  as  in  other  cases,  if  before  indictment  or 
information  filed  he  has  not  been  examined  and  committed  by  a  magistrate. 
History:     Enacted  February  14.  1S7Z,  founded  on  (S  2S1,  2S2,  283 

Criminal  Practice  Act  1S61.  Slats.  1S51.  p.  243;  amended  April  9,  ISSO, 

Code  Amdte.  1880  (Pen.  C.  pt.),  p.  17. 


MOTION— HEARING — PROCEEDINGa 
1, 2.  Conatruetion  of  section. 
3.  Same — Direetion  to  file  another  iuforma- 

4,  S.  Same— ^Piliug  new  information. 

e.  Same — Eesubmission  of  cbarge  to  an- 
other grand  jury. 

T.  Court  toB.j  direct  another  information 
to  be  filed. 

S.  Same— Direction  for  recommitment. 

9.  Same  —  Without    further    examination, 

10.  Gnnd   jurj,  when   ctisqualifled. 

11.  Indictment  ia  null  and  void,  when. 

12.  Indictment  may  be  amended. 

13.  No  error  in  refoaini^  to  set  aside  second 

information,   when, 

14.  Proaecution    by    indictment    after    court 

orders  new  information  to  be  filed — 
Without  order  of  court  aubmitling 
ease  to  Krand  jury. 

15.  There  can  bo  no  resubmiBsion  of  case  to 

same   grand  jury,  when. 

1.  CoBotracdaB  st  eeetlBB. — Above  sec- 
tion, which  preacrlbea  course  to  be  pursued 
after  IntormaUon  has  been  aet  aside  upon 
motion  of  defendant,  la  vague  and  unaatla- 
[aclory:  yet  It  appears  therefrom  that  court 
can  only  order  new  Information  to  be  hied 
when  one,  in  (Irst  Instance,  has  been  set 
aside  by  reason  of  failure  of  district  attor- 
ney to  aubscrlbe  his  name  thereto,  and  that 
when  Information  Is  set  aside  because  de- 
fendant has  not  been  "legally  committed." 
then  he  must  be  tahen  before  commlttlns 
magistrate  for  another  examination,  If  dis- 
trict attorney  desires  to  further  prosecute 
case.— Ex  parte  Baker,  »t  CaL  81,  SS,  IG 
rao.  B«e, 


1.  This  se 
flllnK  of  the 
fen  dan  t  had 


applies  where,  befor 
nal  1 


,    the 


the 


by 


and  this  ground  li 
and  the  Information  wIU  be  aet  Balds 
thereon.  If  the  facts  warrant  It,  and  a  new 
Information  subatituted  therefor,  l(  the 
court  so  orders,  when  the  original  Infor- 
mation charges  an  offenae  different  from 
that  for  which  the  accused  has  been  com- 
mitted.— People  V.  Chober,  19  Cal.  App.  eiT, 
lET  Pac,   SIS. 

S.     Baae— DIrrelloB  ta  flic  aaolher  iBfor- 


■lalUB 

.— Evlde 

nt 

oh 

ect  of 

above 

sectlo 

n  in 

authorising  eo 

attorney 

to  Die 

when 

Orst 

been  a 

et  aside 

waa. 

It   Is 

elleve 

pro- 

I    for 


clai 


of    c 


I    In 


exominaiion  nas  been  had,  but  yet.  from 
some  Informality  or  omission,  evidence 
thpreol  Is  wanting  or  defective,  so  that  It 
can  not  be  said.  Judicially,  that  defendant 
has  been,  before  flUng  of  Information, 
legally  committed  by  magistrate. — People  v. 
Kllvlnglon,  1  Cal.  Unrep.  Gil,  18  Pac.  11.  14. 
^  4.  Sane  —  PIIIbv  bcw  ■■(armatlon.  — 
made  to  appear  that  an  Infor- 
led  by  (he  district  attorney  has 
id  the  scope  of  the   magistrate's 


matlon  a 


oITent 


ent  from  that  for  which  the  accused  had 
been  committed  by  the  magistrate,  and  the 
superior  court  for  that  reason  sets  It  aside. 
It  may  In  such  order,  under  section  S9T  of 
the  Penal  Code,  authorize  the  district 
Bitorney  to  Die  another  Information  In  con- 
formity to  the  commitment,  and  without  a 
re- eiaml  nail  on.— People  v.  Clayberg.  IE  Cal. 
App.  81*.  1*T  Pac.  9S1. 


ilso,   pars.  T,  >.  this  note. 
There  Is  nothing  In  the  provlslnns  c 
in  S87   of  tbs  Penal  Code  which   pro 
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r  MOTION— HEARING- 

'S that  the  procedure  for  the  nllng  of 
sw  Infonnatton  can  be  resorted  to  but 
•  In  any  one  case. — People  v.  Clayberg, 
;al.   App.   614,  14T  Pac.   98*. 


PROCEBDINGS   ON. 


charge  to  another  grand  jury  in  every  case 

where   court,    oi 

1    motion,    sets    asLdo   Indict- 

d.      It   provides    that,    unless 

lifted,    ball    shall     be    eion- 

era(ed,  or  ir  m. 

Dney   1»    deposited   in   lieu   of 

ball,    such    mon 

It    alBO    provfiJc 

s    that,    after    such    submis- 

be    ordered,    defendant  may 

be  examined   be 

cases.    If,    be(or( 

1    Indictment   or   Inrormatlon 

filed,    he    has    r 

and    committed 

by    magistrate.       There    Is 

ute   forbidding    re-e»amlna- 

tlon,    where   coi 

or    that    can    b. 

e    construed    to     mean     that 

s     essential     to     validity     of 

int    or    InformBtion. — People 

V.   Breen,   130   C 

al.   72,   73,    S2   Pac,   103, 

7.  Coarl  bibt  d  I  reel  aaother  latomao 
tlon  to  hr  Ble*.— Carpenter  v.  Nutter,  127 
Cal.  CI,  64.  E9  Pac.  301;  Ex  parte  Fowler, 
5  Cal.  App.  549,  SO  Pac.  858. 

See.  also,  pars.  4,  5,   this  note. 

ft.  SBM^-DtrecttDB  for  neomHltmeBt. 
— Where  defendant,  held  to  answer  for 
offense,  made  motion  to  set  aside  informa- 
tion, which  was  granted,  on  ground  that 
Information   charged  dltlerent  offense    from 

ordered  papers  returned  for  recommitment, 
and  magistrate  thereupon  committed  de- 
fendant for  offense  shown  by  evidence,  and 
district  attorney  thereupon  (lied  new  infor- 
mation,  validity  of  such   Information,  based 


mitti 


has   had   fair 


!    Fowler 


ninal  charge,  and 
information  has  been  Hied  against  him, 
which  has  been,  upon  his  motion,  set  aside 
for  some  technical  error  or  irregularity 
not  going  to  the  merits  o(  case,  and  which 
may  be  remedied  and  new  information 
(lied,  superior  court  Is  authorized  and 
empowered,   under    this   section,    to   permit 

information  to   be  died   without  further  or 
1  before  committing  mag- 


1st 


r  In 


es  Cal.  84,  !6  Pac.  966,  should  b< 
confined  to  cases  In  which  Information  ii 
set  aside  tor  causes  other  than  thpst 
merely  technical.  and  susceptible  o: 
remedy      without      Impairing      substa 


IPt.U. 

KllTlngton, 


rights  of  defendant, — People 

4    Cal.    Unrep.    Ell,    tt    Pac.    It,    It. 

See.  also,  pai^.   4,  5,  this  note. 

10.     Gran«      Mry.      wkea      dUqaallted. 

Qrand    Jury    which    has     round     Indlctme 
ifled    ti 


t   tor   E 


otloi 


idlcl- 


indlctmont     should     be     granted     on 

Id    of    dIsquallOcation    of    grand    Jury 

I    found    first    Indictment,  —  People    v. 

4S,  ISl,  153,  67  Pac.  TM. 

11.  ladletmeiit  ■■  bbII  and  void,  whea.~  . 
Where  Indictment  is  found  against  defend- 
ant and  demurrer  Is  sustained  thereto,  and 
district  attorney  resubmits  matter  for  con- 
sideration to  grand  Jury,  which  has  no 
authority  at  all  to  act  in  matter,  and  tact 
that  Jurors  are  not  quallfled  to  act  Is  mat- 
ter of  record,  and  where  defendant  la  not 
allowed,  and  does  not  have,  the  advantage 
which  he  would  have  enjoyed  before  law- 
ful Jury,  motion  to  set  aside  second  Indict- 
ment should  be  sustained,  upon  ground 
that  it  Is  entirely  and  wholly  null  and 
void.— Terrlll  v.  Superior  Court,  «  CaL 
Unrep.  33S.  60  Pac.  31,  S»;  B  Cal.  Unrep. 
417.  «0  Pac.  516, 

12.  ImdtctiBcBt  Bay  be  BMeailed.— With 
leave  of  court,  indictment  may  be  amended 
by  grand  Jury  at  any  time  before  person 
has  pleaded,  and  before  they  are  dis- 
charged. Thus,  mere  mistake,  result  of 
an  Inadvertence,  may  be  corrected  before 
arraignment,  where  defendant  Is  in  no  way 
Injured  by  such  correction, — ^People  v.  Rod~ 
ley.   131    Cal.    340,    SGI,   63    Pac.    SGI. 

13.  Na  error  In  refnslav  t*  Bet  aalde 
•eeond  latenaatlea,  whea. — Where  commit- 
ment was  for  manslaughter,  but  district 
attorney  flled  information  tor  murder,  and 
such  Information  was  promptly  set  aside 
on  ground  that  It  was  In  excess  of  district 
attorney's  Jurisdiction  and  utterly  void. 
and  second  Information  was  flled  wllhin 
thirty  days  after  commitment,  but  was  not 
flled  until  after  such  commitment,  and 
notes  of  reporter  and  depositions  written 
out    in    longhand    and    duly    oertlded    were 

3   error   In    refusing    to 


islde    B 


ration 


Kllvln^ 


■  edict 


Cal. 


ml 


tial 


iromatloB  to  be  Hied— 
Wltkonl  order  of  court  aabBlttlaK  ca«  Is 
BTSad  Jory.  —  If  demurrer  is  sustained  to 
information  charging  defendant  with  speoi- 
(led  crime,  and  court  oriJera  new  Informa- 
tion to  be  filed,  defendant  may  afterwards 
be  prosecuted  by  indictment  for  offense 
charged  In  Information  without  order  of 
court  submitting  It  to  grand  Jury.— People 
v.  Prather.  134  Cal.  43«,  43E.  66  Pac.  ESO,  BfiS. 
15.  There  rmn  be  ao  reanbBlaafoa  at 
eaae  la  naaie  cmad  imrr,  at  leaat  where 
resubmission  Is  not  merely  formal. — People 
v.  Hanstead,  135  Cal.  149,  lEl,  67   Pac  761. 
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ORDER  FOR  RBBL'BMISSION— EFVECT  UF. 


§998.  EFFZOT  OF  ORDER  FOR  SUBMISSION.  If  the  court  directs  the 
case  to  be  resubmitted,  or  an  information  to  be  filed,  the  defendant,  if  already 
in  custody,  must  so  remain,  unless  he  is  admitted  to  bail ;  or,  if  already  admitted 
to  bail,  or  money  has  been  deposited  instead  thereof,  the  bail  or  money  is 
answerable  for  the  appearance  of  the  defendant  to  answer  a  new  indictment  or 
information;  and,  unless  a  new  indictmeut  is  found  or  information  filed  before 
the  next  grand  jury  of  the  county  is  discharged,  the  court  must,  on  the  dis- 
charge of  such  grand  jury,  make  the  order  prescribed  by  the  preceding  section. 
History:     Enacted  Februarjr  14,  1872,  founded  on  H  ZSi.  235  Criminal 

Practice  Act  1S51.   Stats.  1851.   p.  243;    amended   April   9,   1880,  Cods 

Amdts.  1880  (Pen.  C.  pt.),  pp.  IT,  IS. 

§  999.  ORDER  NO  BAR  TO  ANOTHER  PBOI^OUTION.  An  order  to  set 
aside  an  indictment  or  information,  as  provided  in  this  chapter,  is  no  bar  to  a 
future  prosecution  for  the  same  offense. 

History:     Enacted  February  14,  1ST2.  re-enactment  of  t  286  Criminal 


1.  Const mctioa  of  scctioD. 

2.  DiBmiBsal    of    indictment— No    bar    to 

another   indictment. 

3.  DismiBsals  of  various  charges— No  bar 

to  further  prosecutioo. 

4.  Effect  of  dismissal  upon  right  to  hold 

preliminary  exn  mi  nation. 

5.  Riilure  of  magistrate  to  properlj  take 

tOBtimonj. 

6.  In   cases  of   felony — DiBmissal    of    in- 

formation is  no  bar. 

7.  Jurlgment   of  dismiBBal  on  motion   of 

district  attorney — Effect   of. 

8.  Mistrial    on    defective    information — 

Effect  of. 

9.  Nature  of  order  setting  aside   indict- 

10.  Order  to  net  aside  is  no  bar. 
,  12.  Same — Whpther  order  constitutes  baj, 
for  court  and  not  for  jury. 


to  further  prosecution  against  bim 
same  ofTenae.  —  Patterson  v.  Conlan, 
Cal.    453.    ISE,    EG   Fac.    105. 

4.     EQcct  ot  atamlnuil  Bpon  richt  i*  li 

FrcllBlHari-  raaMlBallon. — Althoueti  « 
eral  charRes  aRainst  defendant  have  b 
dlBmlaaed.  police  Jucige  who  has  Jurisc 
tion    has   power   to    hold  preliminary   cjc: 


beCure     holding 


1.     CoBKtnifltsn     >f 

■retl*H.— It 

that  section  13ST,  pos 

.  refers  to  di 

on   order  of  court,    to 

want  of  pro 

roperly    be 


Inforr 


:    upon 


lOIior 


this  is 

V.   Superior  Court,    68  Cal.    ZZ9.    231. 

•■     In    eaaeB   at    felsBr— DIhmIhsI    of 
'a™stl»B   and   dlneharBe  •(   defemdant 

not    bar    to    another    prosecution    for    s 
oftense. — Carpenter   v.   Nutter,    )B7    Cal. 

64,   S9   Pac.   301. 


[^utlon  upon  Indlct- 
>r  same  ofTense.- 
T!,  7B,  88  Pac.  *0S. 


pie    V.    Campbell.    G»    Cal.    241.    244, 
Bep.    SST. 

3.     DlmlHiil  sf  varloDa  ekarse*. 

various   charges   aRnlnst   defendai 
preliminary  examlnatlc 


tute  [ 


i.     HIslrlal      on      defcctlTe       lata 

es    not    operate     as    acquittal    or 

further      proceedlnsa. — People 
iger,     109    Cal.     294,    296,     41    Pac. 


8.  Natnre  of  ord< 
neat, — An  order  ae 
doea  not  operate  as  acquittal 


■UI»K   aalde   In  diet 


Digitized  by  Google 
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for  olfeoie  therein  charKed.  and  !■  not  bar 
to  bi«  further  prosecution  for  eame  offense 
by  Indictment  or  Information.  —  Ei  parte 
Fou.  IDl  Cat.  347,  3G4.  B  Am.  Cr,  Rep.  SOS. 
41  Am.  St.  Rep.  Its.  26  L..  R.  A.  S93.  3B 
Fac.    (S9. 

10.  Ord«r  t*  BCt  aBids  !■  wi  bar. — Order 
to  set  aside  Indictment  or  Informallon.  pre 
vided  In  this  chapter,  la  no  bar  to  future 
prosecution  for  eame  offenae. — People  v. 
Breen.  130  Cal.  73,  74,  fi3  Pac,  408;  In  re 
BerEorow.  136  Cal.  193.  SB  Pac.  773;  People 
V.  QuIJada.  1G4  Cal.  243,  34G,  37  Pac.  639; 
People  V.  Palaasou,  11  Cal.  App.  123.  Ill 
Pac.   109. 

11.  Same  —  Wbclker  order  eoBatltatea 
bar,  for  coar*  aad  not  for  JnrT.— The  Utah 
statute    1h    a    verbatim    copy    of    the    above 

prove  and  follow  the  doctrine  of  the  caae 
cited  to  the  last  parafcrapb.  The  court 
further  held  that,  upon  a  plea  of  former 
jeopardy  tiled  to  a  new  Information,  the 
plea  raties  a  question  to  be  determined  by 
the  court  and  not  a  question  to  be  subroit- 
ted  to  the  Jury. — State  v.  SprluKsr,  44  Utah 
411,   4T8,   121  Pac  >7f. 


13.  This  ruling  of  the  Utah  court  la  In 
harmony  with  the  doctrine  In  California. 
Thus,  where  an  Information  cbarslng:  rob- 
bery failed  to  state  the  ownership  of  the 
property  taken  trom'the  person  robbed,  such 
omiBSlon  rendering  the  Information  fatally 
defective  and  Invalid,  after  the  Jury  waa 
selected  and  sworn,  upon  motion  of  the 
district  attorney,  made  before  any  evidence 
waa  offered,  the  Information  was  dismissed 
upon  the  ground  that  It  was  defective  and 
Invalid.  Our  supreme  court  held  that  this 
did  not  constitute  legal  Jeopardyi  and 
where  a  plea  of  former  acquittal  and  once 
In  Jeopardy  was  interposed  to  a  prosecu- 
tion upon  a  new  Information  for  the  same 
olfense,  because  of  such  dismissal  of  the 
former  defective  and  invalid  Information, 
the  court  properly  Instructed  the  Jury  to 
find  for  the  state  upon  the  Question  of 
prior  acquittal  and  former  jeopardy,  there 
being  no  dispute  as  to  ths  facts. — People 
v.  Ammerman,  118  Cal.  SI,  23.  60  Pac.  ISr 
followed  In  People  v.  Palassou,  14  Cal.  App. 
133,  12G,  111  Pac,  109;  doctrine  approved 
and  followed  In  Storm  T.  Territory,  12  Aria. 
33,   34,   94  Pac  1102, 


CHAPTER  nr. 


DEMURRBB. 


1 1003.  Pleading  on  part  of  defendant. 

f  1003.  Demurrer  or  plea,  when  pnt  in. 

i  1004.  Demurrer,   gronnds   for. 

I  1005.  Demurrer,   how  put  in  and  its  form. 

i  lOOa.  When  heard. 

1 1007.  Judgment   on   demurrer. 

I  1008.  Demurrer  allowed. 


{  1009.  If  reeubmiuion  not  ordered,  defen- 
dant discharged,  etc. 

i  1010.  Proceedings,  if  submiasion  ordered. 

{ 1011.  Proceedings,  if  demurrer  is  din- 
allowed. 

f  1012.  When  objections,  forming  ground  of 
demurrer,  must  or  may  be  taken. 

§  1002.     PLEADINa  ON  PART  OF  DEFENDANT.     The  only  pleading  on 
the  part  of  the  defendant  is  either  a  demurrer  or  a  plea. 


■  power  to  hear  and  determine  a  demur- 


that  the  determination  was 
9  does  not  render  the  same  void. 
—People  V.  Tong.  16S  Cal.  BBl,  103  Pac. 
2E3,    citing   Buckley   T.   Superior   Court,   tt 


Cal.  119,  81  Pac.  8;  Sherer  V.  Superior  Court. 
9«  Cal.  864,  31  Pac.  BEG;  Washburn  T. 
Kohler,  97  Cal.  B8,  31  Pac.  741;  Dlsque  v. 
Herringlon.  139  Cal.  4,  T3  Pac.  38e.  See, 
also,  Franklin  Union  No.  4  v.  People,  230 
111.  35S,  no  Am.  St.  Rep.  348,  4  I<.  R.  A. 
(N.   S.)    1009.  77   N.   B.   178. 


§  1003.  DEHUBREB  OB  PLEA,  WHEN  PUT  IN.  Both  the  demurrer  and 
plea  must  be  put  in,  in  open  court,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant  for  that  pur[>OBe. 

I,  1872,  re-enactment  ot  f  288  Criminal 
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§1001.  DEBIURBXR,  OBOUNSS  FOB.  The  defendant  may  demur  to 
tlie  indictment  or  information,  when  it  appears  upon  the  face  thereof  either: 

1.  If  an  indictment,  that  the  grand  jury  by  which  it  was  found  had  no  legal 
authority  to  inquire  into  the  offense  charged,  by  reason  of  its  not  being 
within  the  legal  jurisdiction  of  the  county;  or,  if  an  information,  that  the 
court  has  no  jurisdiction  of  the  offense  charged  therein; 

2.  That  it  does  not  substantially  conform  to  the  requirements  of  sections 
nine  hundred  and  fifty,  nine  hundred  and  fifty-one,  and  nine  hundred  and 
fifty-two ; 

3.  That  more  than  one  offense  is  charged,  except  as  provided  in  section  nine 
hundred  and  fifty-four  j 

4.  That  the  facts  stated  do  not  constitute  a  public  offense ; 

5.  That  it  contains  matter  which,  if  true,  would  constitute  a  legal  justifica- 
tion or  excuse  of  the  offense  charged,  or  other  legal  bar  to  the  prosecution. 

History;  Enacted  February  14,  1873,  lounded  on  (289  Criminal 
Practice  Act  ISSl,  StaU.  1861,  p.  243;  amended  AprU  9,  ISSO,  Code 
AmdU.  ISSO  (Pen.  C.  pt.),  p.  IS;  March  22,  ie05,  SUts.  and  Amdte.  190E, 
p.TTt. 


31,  &ine  — Same  —  Objection  available  in 

82.  ObjectiOD   to   indictment — Can   not  be 

raiaed    on   demnrrer,    when. 
33.  Offense — More   than   one   charged — In 
general. 

waiver  of  objee- 


DEMURMIB— 0B0TJND8  OP, 
1.  Absence  of  demorrar — When  informa- 
tion ehargee  obtaining  money  under 
false   and   fraudulent   pretenses. 
2-  4.  Conformity    to    speeifled    sections — As 
to  want  of  vraived,  how. 
5.  Same  —  Substantial    conformity    soffi- 

8,7.  Same— Waiver    of    in    other    Pacific 
jurisdictions. 

8.  Same — Uncertainty   as  ground   of   do- 

9.  Defects— As  to  what  are  reached  by      *^'  *1-  Same— Same— Objection   available 

demurrer.  arrest. 

10.  Same — Same — Duplicity    not    reached 
by   general    demurrer. 
11-19.  Same  —  Waiver    of,    by    failure    to 


20, 21.  Defects   in   copy — Demurrer   must   be 
to  defects  in  information  itself. 

22.  Election  between  counts — As  to  when 

required. 

23.  Evidentiaij   matter   in   information — 

Made  ground   for  demurrer. 

24.  Ricts  stated — Not  constituting  a  pub- 

lic offense. 
23.  Grand  larceny  —  Information   for,  not 
demurrable   for   defects   in   descrip- 

S6.  Grounds  enumerated  in  section — Are 
Bzclusive. 

27.  Indefinitenees  —  Demurrer  to  informa- 
tion on  ground  that  it  ta  indefinite, 

88.  Initial  of  middle  name — Of  person  in- 
tended  to  be  defrauded. 

29.  Insufficiency  of  indictment. 

30.  Jurisdiction — As   to   want  of  local  or 

ol  ber — Inapplicable. 


43.  Sufficiency  of  statement  of  offense. 

44.  Same — Bribery, 

45-  47.  Same — Embezzlement  by  bailee. 

48,  Same — Stating  specific  act  in  general 

49.  Statutoiy  right  to  demur — Or  to  move 

to  set  aside  information. 
BO,  51.  Stricken  out — When  objectionable  por- 
tion of  information  may  be. 
62,53,  Time   to   tahe   objections   to   form   of 

indictment. 
54-  57.  Uncertainty     of     information  —  Not 
ground  for  general  demurrer. 
58,  "Upon     the     face     thereof" — Given 
effect, 
Aa   ta   dla]BaetlT«   ■ncKBllaa  •(   diarrcat 
■eta  or  Kcaaa  eaaatltatlBK  aVeaac  ckarKVd. 
see,   ante,   1  >E3  and   note. 

Aa   to   maMnlrmer   af   faiK   af    laUctMfat 
•r  latoTKattaa,   Bee,  ante,   i  SE9   ana  note. 

].     Abaeaec  ar  tt-mmmi~—V/^rB   Inforaa- 
Maa   ekarcca   abtalalav   m»ntr    aaaer   falae 
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mnt  fmatfnICBt  vrcteaac*.  not  fBtalty  de- 
fective—People T.  Mlllan,  IDE  C&I.  320,  )23, 
32t.  3S  Pac.  eoG. 

2.  CaBtenaltr  t*  BpeetflrJ  ■cctlan* — As 
t«  WBDt  o<  WBtved  by  failure  to  demur. — 
People   V.  Swenson,   4S  Cal.   3Bg,   390. 

3.  And    where    no    special    (lemurrer    on 


4.  Or  where  special  demurrer,  it  must 
BpeciHcally,  aptly,  and  properly  point  oul 
conditions  ol  dealgnated  sections  which  arc 
violated.— People  v.  Hill  8  Utah  J3«,  3  Pac. 
76,  7S. 

B.     Saaee  _  Sabataatlnl     eonfaHilty     aof- 
aelcBt, — People  ».  Schmidt, 
SO    Pac    814, 


«.  Bane— IVat 
jariedlelloaa,  such  waiver  of  objections 
Kenerally.  by  like  failure. — Slate  v.  Bloods- 
worth,  tS  Ore.  BS,  »»,  U  Pac.  1023,  10!4; 
United  States  v.  Cannon.  4  Utah  122,  7 
Pac.   3S9,   S7T. 

7.  And  under  like  provisions. — State  v. 
Bruce.  6  Ore.  IS.  TO,  Tl.  20  Am.  Rep.  734. 
See  State  v.  Doty.  6  Ore.  491.  494. 

S.  Sane  —  UueertalBtT  ■■  BTniiBd  Df 
deiimrrer.— Demufrer  on  ground  of  uncer- 
tainty Is  not  the  proper  remedy.— People 
V.  Markham.  St  Cat.  lET,  lES,  43  Am.  Rep, 
TOO,  30  Pac.  S20:  People  T.  Rodley.  131  Cal. 
240,    243,    2&0,    63    Pac.   351. 

S.  Detects — As  I*  nhat  are  rearhed  by 
deniBrTpr,  as  well  as  by  abatement,  where 
Indictment  shows  on  Its  face  I 


IE.  Nor  are  sutwtantial  defects.  In  Ken- 
eral.  waived  by  failure  to  demur — People 
V.   Rosa,    103    Cal.    42E,    4ZB.   IT    Pac.   ITS. 

I«.  I.ack  of  demurrer  or  of  motion  to 
quash  waives  minor  defects  and  Inai-- 
curacles.— Territory  v.  Eatoa,  1*  N.  M.  79, 
7S  Pac.  713,   714. 

IT.  Applicable  to  objection  that  money 
alleeed  to  be  stolen  not  described  with  suf- 
flcient    particularity. — People    v.   Jim    Ti,    32 

Cal.  SO,  ez. 

18.  Omission  to  give  any  descrlptloo 
whatever  of  stolen  money  Is  fatal  objec- 
tion at  any  stage  of  cause.^People  v.  Cox, 
10    Cal.    27E,    ITT    (by    way   of    argument). 

19,  Applicable  to  Indictment  charglne 
more    than    one    crime.— State    v.    Jarvis,    18 

Cal.  200,  2S1,       Ore,  360,  8  Am.  Cr.  Rep.  367.  368.  23  Pac.  51. 
See.   post,    I  1012,    note    par.    26. 
M.     Defeete   la   tnwT — Demarrer   aiiut   be 
>  deteetB  la  laronBatloa  Itarlt,  and  not  In 
>py, — People    v.    Owene,    182    CaL    4S9,    4T1, 


other 


Paeiae 


(or    I 


lufflclenoy    of    des 
—United    State 


riptloi 


!    arlsl 


In    Canton 
.    92  Mass. 


Fed. 


982,    983,    S84 

See  Commonwealth  ».   CroK 

Allen)     403,     87     Am.     Dec.     669:     Meade     v. 

Hawes,  7  Cow.   (N.  T.)  332;  West  v.  Cabell. 

1S3  U.  8.  78.  iS  L.  ed.  643,  14  Sup.  Ct.  Rep. 

)0.  Saaa^— Same — Daj^llcltr  not  reached 
by  Cncral  deuarrer  In  tederal  court,  or 
by  motion  In  arrest  of  judgment.— Pooler 
V.  United  States.  1S7  Fed.  E09. 

11.  SaMe — TValTcr  of.  by  fallnrc  t» 
deaar  covers  all  objections  mentioned  In 
section,  except  want  of  statement  of  facts 
constituting  public  olTense.  —  People  v. 
Bryon.  103  Cal.  67B.  677,  37  Pac.  TB4:  People 
v.  Ellenwood.  119  Cal.  16B.   168.  (1  Pac.  653. 

12.  Or  want  of  jurisdiction.— People  v. 
MatUBzewskl.  ItS  Cal.  533.  635,  636.  37  Pac. 
701. 

13.  Failure  to  state  an  offense  Is  such 
essential  matter  that  objection  may  be 
raised  at  any  time  during  progress  of  case. 
People   V.  Smith,    101   Cat.   563.   S66.   37   Pac, 


Not  specially  directed  to  objeclion- 
counts  properly  overruled. — People  v. 
Is,    G6  Cal.    442.   444. 


counts,  and  the  offenses  thus  charged  may 

and  ol  such  a  nature  that  the  defendant 
may  be  guilty  of  both  or  atl;  the  prosecu- 
tion will  not  be  required  to  elect  on  which 
It  win  proceed. — Andrews  v.  People,  117  111. 
19S,  7  Am.  Cr.  Rep.  849.  251,  252,  7  N.  E.  265. 

See,  also.  ante,   t  964  and  note. 

33.  Bvldeatlary  asatter  la  lafomalloa— 
Hade  KronnA  for  deatnrTcr  by  subdivision 
3  of  this  section,  and  If  objection  thereto 
[B  not  taken  by  demurrer,  the  defendant 
must  be  deemed  to  have  waived  the  same. 
—People  V.  Drlgga.  12  Cal,  App.  240.  243, 
108  Pac.   62,   64. 

24.  Pacta  Btated — Not  naalllatlaic  a 
yabllp  ollenae.  constitutes  a  ground  of  de- 
murrer, but  the  objection  going  to  the 
substance,  and  not  to  the  form  of  the  in- 
dtetment  or  Information,  Is  not  waived  by 
a  failure  to  demur,  and  may  be  raised  at 
the  trial,  under  a  plea  of  not  guilty,  or 
after  the  trial.  In  motion  In  arrest  of  Judg- 
ment, under  the  provisions  of  sections  1012 
and  1185, — People  v.  Bliss,  —  Cal.  App.  — . 
190  Pac.  1046. 

See.  post  )  lOli,  i 

25.  Oraad   lare 


ly^-lafarmatlDn  for.  aet 
denarrable  tor  defects  la  descrlptloo,  where 
It  sufficiently  IdentlHes  act  constituting 
offense  by  describing  property  stolen  as 
belonging  to  estate  of  deceased  person, — 
People  V.  Pralher.  ISO  CaL  CtO,  Otl,  86).  51 
Pac.   259. 
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n.  GrMisAB  •■■McmtcM  ■■  scctlam — Ar« 
viclBslVB  »t  >U  AllHr  croBuds, — F*ople  T. 
Schmidt,    84    Cal.    IflO,    ttX.    SO   Pac.    814. 

IT.  iBdeOBKencH  —  DcMiarrCT  ta  tHfor- 
malloB  on  Kraaad  that  It  !■  ladcflnlte  la 
properly  overruled,  aa  IndeHnltencBS  Ih  not 
one  of  grounds  enumerated  in  this  section. 
— People  V.  Garcia,  t  Cal.  Unrep.  367.  Bi 
Pac.  ETE.  See  Flore  t.  Territory,  14  Okla. 
477.    TR    Pac.   6SB,   6S7. 

S8.  iHlllal  9t  ulUle  naur— Of  peraoB 
lalcadcd  to  be  detraaded. — Demurrer  not 
■uatalnable  because  of  omission  ot. — Peo- 
ple T.  Ferris.  St  Cal.  442.   444. 

XO,  laaaBelcaer  of  IndietHCnt  must  be 
taken  advanlaKe  of  by  damurrar. — People 
V.  Josephs.  7  Cal.  139.  110;  People  ▼.  Apple, 
T  CaL  Hi.  itO. 

no.  JnrladlctloB — Aa  to  waat  ot  loAll  or 
other — laaFplleablc,  where  It  doee  not  ap- 
pear on  face  of  Information  that  offense 
wsB  commftted  out  ot  Jurisdiction. — People 
V.  More,   63  Cal.  BOO,   E04,  9  Pac.   4SI. 

31.  Sane — 9ane — Objeetlau  a  Ta  liable  ta 
arrest  of  JudBment.— People  v.  Webber,  I3S 
Cal.    C23,    824,    86    Fac.    3B. 

ax.  Objeetlaa  ta  ladletneBt— Can  bo(  be 
ralaed  oa  deatarrEr  irbea  the  objection  Koes 
to  the  lesallty  of  the  court  Into  which  re- 
turned: this  objection  must  be  raised  by 
a  verified  plea. — McRae  t.  State,  Tl  Qa. 
16,  E  Am,  Cr.  Rep.   831,  814. 

SS.  OBtM^t  —  More  tfeaa  one  ebarved, 
generally. — See,  ante.  )  SE4  and  note. 

See    note    fiS    Am.    Dec.    338-3E0. 


43.     "Or   ather   lesal   bar   to   tbe   yraseca- 

tloB."   given   effect. — People   v.   Ay  hens,    SE 
Cal.    88,    89.    £4   Pac.    831. 


44.  BBM^—Brlberr,  when  sulTlcIently  or 
Insufficiently  charged. — People  v.  Marhham, 
84  CbI.  lET,  158,  Ifli.  49  Am.  Rep.  700,  SO 
Pac.  820:  People  V.  Edson.  68  Cal.  641, 
650,  10  Pac.  19S;  People  v.  Ward.  110  CaL 
189,  3T1,  374.  42  Pac.  8»4;  People  v.  Seeley, 
13T  Cal.  11.  16.  e»  Pao.  6»t. 

See  note  97   Am.  Deo.  711,  718. 

45.  Saaee — KmbeaaleHeBt  by  bailee,  when 
Information  not  subject  to  general  demur- 
rer because  defendant  not  expressly  deslK- 
natad  as  bailee.— People  v.  Johnson,  Tl  Cal, 
381,  389,  392.  12  Pac.  261.  See  People  V. 
Neyce.    86    Cal,    391,    394,    34    Pae,    1091. 

46.  Such  an  information  was  held  suffi- 
cient In  Heller  v.  People,  3  Colo.  App.  4E9, 
31  Pac.  T73.  776,  777.  See  People  v.  Qood- 
rloh.   142   Cal.    116,    319,    76    Pac.    796. 

41.  CoBDarci  People  V.  Gordon,  138  Cal. 
829,  329,  330,  66  Am.  St.  Rep.  'ITS.  8E  Pac. 
74E    (holding    Information    need    not    state 


S4.  Saaee — SaHc— As  to  nalver  of  ob}F«- 
(loB  by  not  demurring. — People  v.  Connor. 
IT  Cal.  3E4.  361;  People  v,  Shotwell,  37 
Cal,  394.  4011  People  v.  Burgess,  3E  Cal. 
HE,    118. 

As 

ally.  • 


SS.  Same  —  Sanic  —  Barslary  and  hoBse- 
breaklBK  in  daytime  are  distinct  offenaea 
not  chargeable  In  same  Indictment. — People 
V.   Taggart.   43   Cal,    81,    8S. 

38,  Demurrer  on  this  ground  not  sus- 
tained, statement  of  facts  showing  lurlsdlc- 
tlon  of  offense  of  burglary,  —  People  v. 
Jochlnsky.  106  Cal,  636,  840,  641,  39  Pac, 
107T, 

ST.  Offeaae — Pacts  eaaKltBtlBC  pabllo— 
A««llcabliitr  ot  ■DbdlvlsloB  when  objection 
concerns  uncertainty  whether  offense  Is 
felony  or  misdemeanor, — People  v.  Martin. 
4T  Cal,   112,   113. 

38.  Or  where  facts  set  forth  unquestion- 
ably charge  an  assaulL^Peoplo  v,  Swenaon, 
49  Cal.  388.  290,  See  People  v,  Chuey  Ylng 
Git    100   Cal,    437,    419,   34    Pac.    lOtO. 

19.  Or  In  other  offenses,  such  as  bur- 
glary, unless  not  charged.  —  People  v. 
Nelson.    68   Cal.   104,    107. 

4*.  Sane — Saase — ObJeedsB  available  !■ 
armit  of  Judgment. — People  v.  Webber,  133 
Cal.  623,  624,   66  Pac  38. 


48L     9au^.^StatlBg  apcrlflc  aet  Ib  Keneral 

teraiB  under  statute,  where  several  distinct 
acts  are  enumerated,  without  pointing  the 
particular  acta  complained  of,  not  suffi- 
cient against  demurrer,— People  v.  Lee,  107 
Cal,   47T,   480,   483.  40   Pac.   TE4. 

49.  StatBlory  right  to  deMBi^-Or  to  aiove 
to  eel  aalde  iBtoraiatloB, — Defendant  de- 
prived of.  by  pleading  guilty,  without  coun- 
sel, on  arraignment;  otherwise  where  pleas 
is  not  guilty,  on  proper  application  to  with- 
draw that  plea. — People  V.  VUlarlno,  66 
Cal,   328,    330.   B   Pac.   164. 

M.  Stricken  •■(  —  WbcB  objeetlaaahle 
perlloa  of  iBtaraiBttoB  caB  be,  and  rest 
remain  sulBclent,  demurrer  should  be  over- 
Perei.    87    Cal.    122,    123. 


26   Pac,    263. 
See.  I 


I  99G,    : 


1   pars.   93,   93. 


B3.  Tine  of  taklag  •blcetloaa  ta  fom 
ot  ladletBieat,  or  to  Its  sufflclency,  or  to 
the  Jurisdiction  of  the  court.  Such  objec- 
tions may  be  presented  by  demurrer  before 
leauB  of  fact  presented  by  plea. — People  v. 
Turner,    39   Cal,    370,    371.    372. 

B3,  And  such  or  like  objection  must  bo 
presented  before  plea,  or  plea  must  be  with- 
drawn for  that  purpose. — People  v.  VU- 
larlno.   86   Cal.    228,    210.    E    Pac.    164. 

M.  VaeertalBty  of  iBfamatlan  —  Not 
CrsBBd  tor  geaeral  demarrer  under  this 
section.— People  v,  Markham.  64  Cal,  IBT, 
168,  49  Am.  Rep.  TOO,  30  Pac,  620:  People 
V.   Garcia.   S   Unrep,   JST,  69   Pac.   BT6. 
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grouna    of    amblBultioB    and 

uncertainties 

should     bo     ralBcd    by    special 

People    V.    Nesbltt,     10!     Cal. 

1!7.    S29,     38 

Fac.   eE4. 

66.     Ana    that    uncertainty 

in    charging 

perjury   Is  not  ■poGEflcally   eno 

ugh  alleBlng 

falsity  of  statementH  chaTBed 

B  waivad  by 

failure    to    demur. — People    t. 

Rodley.    1(1 

Cal.    240.    2ti.    ZtO.    63    Pac.    36 

Ipt.  II. 


GT.  And  tbat  tack  ot  certainty  and  direct- 
ness prescribed  by  this  code  when  a  public 
offense  Is  stated,  merely  ground  (or  demur- 
rer, and  Is  waived  by  failure  to  demur. — 
People  V.  BIleniTood.  119  Cal,  IGS,  1S3.  51 
Pac.  663, 


B& 


1  efTec 


§1005.  DEHTTBBEB,  HOW  PUT  IN  AN1>  ITS  FOKM.  The  demuirer 
mxist  be  in  writing,  signed  either  by  the  defendant  or  his  counsel,  and  filed. 
It  must  distinctly  specify  the  grounds  of  objection  to  the  indictment  or 
information,  or  it  must  be  disregarded. 

History:  Enacted  February  14,  1872,  re^nactment  of  !  ZSO  Criminal 
Practice  Act  1S51,  Stats.  IS&l.  p.  243;  atnended  AprU  9,  18S0,  Cod« 
AmdtH.  1880  (Pen.  C.  pt),  p.  IS. 

§  1006.  WHEN  HEARD.  Upon  the  demurrer  being  filed,  the  argument  upon 
the  objections  presented  thereby  must  be  heard,  either  immediately  or  at 
such  time  as  the  court  may  appoint. 


§1007.  JUDQMENT  ON  DEMURSEB.  Upon  considering  the  demurrer, 
the  court  must  give  judgment,  either  allowing  or  disallowing  it,  and  an  order 
to  that  effect  must  be  entered  upon  the  minutes. 


JUDGMENT  UPON  DEMURRER. 

1.  "Affecting    gubstantial    riffhtB" — Ap- 

peal  from   order  lies,  when. 

2.  Alloniug  demurrer — As  to  generally. 

3.  Same — As  to  what  amounts  to, 

4.  Dismiss]   not  bar. 

5.  Exceptions  to  order  on  demurrer  nee- 

6.  Extension   of   time. 

7.  Final   and   interlocutory   juclgmenta — 

In  eriminal  easee. 
8,9.  Final     appealable     judgment  —  Order 
sustaining  demarrer,   when   is  or  is 

10- 12.  Intermediate    eriminal    orders,    etc. — 
Not   directly  appealable. 

13.  Order    fs   judgment — May   be    termed 

order  in  notice  of  appeal. 

14.  Presence    of   defendant. 

15.  Record   on   appeal    from   order — What 

does  not  include. 
IB-  18.  Setting    aside    information,    eta. — Ap- 
plicability of  order. 

"AScetlBc  sBbatHDtUI  ilKkta." — Ap- 
order. — Applies  only  to  order 
lat  Judgment. — People  v.  Clarke,  43 
Cal.  631.  626;  People  v.  Ah  Kim.  44  Cal. 
381.  386.  See  People  T.  Hill,  3  Utah  334, 
3   Pac,   76,   81.  a 


peat    tr« 


Z,     AllowlBC   acKBTrer— A*    (a    ceiieranr. 

— Allowing  demurrer  to  be  confessed  after 
order  overruling  It  and  directing  district 
attorney  to  Ale  a  new  Indictment,  is  equiv- 
alent to  an  order  to  the  effect  tbat  the 
demurrer  be  allowed. — People  v.  Biggins, 
66   Cat.   664.    666,    4    Pac.    6T0,    3    Id.   8G3. 

3,  Ss^e^Aa  t«  what  anioiiiiia  1^^ — . 
Order  In  minutes  "sustaining"  demurrer  is. 
In  effect,  a  Judgment  from  which  an  appeal 
may  be  taken. — People  v.  Jordan,  (5  Cal. 
614,    646,   4   Pac.   663. 

4,  Dlnmiuai  mat  bar.  —  Dismissal  of  a 
charge  with  direction  oC  the  court  that  the 
case  be  aubinltted  to  another  Krand  Jury 
prevents  the  order  of  dlBmlseal  from  oper- 
ating as  a  final  ludgment  and  bar  to  further 
prosecution,  —  People  v.  Quljada,  164  Cal. 
243,    346.    97    Fac.    £«». 

See,   ante,   I  399.  note   para.   10-13. 

Aa  to  dcBOrrer  allaw  ao  bar  !•  ■■bae- 
qaeat  »rsBe«Btl»B,  see,  post,  t  1003  and  note. 

B.  Bzccpllona  to  order— Neecaaary  tm  aa 
appeal.  In  a  rulInR  on  a  demurrer. — People 
V.  Wooster.  IS  Cal.  436;  People  v.  Lee.  IDT 
Cal.    477,    4T8,    40    Pac.    7B4. 

Iv.  —  This   section   la 


lilent 


)    (he 


1    whiot 


be  (lied  and  therefore  under 
e  law  the  district  attorney  would  have 
reasonable    time    within    which    to    Die 
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euch  new  tntormktlon.  When  the  order  for 
niLnK  the  same  la  made  In  the  pre>enc«  ol 
the  defendant  the  court  Krantlng-  the  dla- 
tnct  attorney  additional  time  is  not  mate- 
rial unlesB  the  time  extended  Is  berond 
reasonable  llmlts.—Peopla  v.  Arberry,  1) 
Cal.  App.  7*9,  TGI,  11«  Pac.  111. 
T.     Final    ■■«    I 


B.  FIbbI  ■ppcalafele  JadcuCBt  —  Order 
sustaining  demurrer  Is. — People  v.  Ah  Own, 
t»  Cal.   to*.   tOT. 

3.  Not  appealable.  If  the  order  does  not 
flnally  dispose  of  matter,  but  sustains  de- 
murrer as  to  felony  and  leaves  case  for 
trial  as  to  assault.—PeopJe  v.  Martin.  4T 
Cal,    118,   111. 

10.  Intermediate  crlHlBal  order*  or  pro- 
ceedlBKB  are  not  directly  appealable. — Peo- 
ple  V.   Clarke.   41  Cal.   6tt,   «H,   625. 

11.  Nor  Is  an  order  arresting  Judgment 
after  verdict  of  guilty,  where  case  Is  resub- 
mitted.—People  V.  Ah  Kim,  44  Cal.  384,  3SK. 

12.  Nor    an    order   forfeiting   ball-money, 
—People   V,    Tremayne,    t  Utah    831.    S31, 


termed  order  In  notice  ot  appeal. — People  v. 
Jordan,    S5    Cal.    644.    64G,    (    Pac.    683. 

Id.  FT«BeB«  at  4efcBdBBt^-There  Is 
nothing  In  the  statute  requiring  a  defend- 
ant to  be  present  when  a  new  Infarmatlor 


■   filed 
the  defendant,  i 


i   fliing 


an   Inc 


;    the 


;rry,    IS    Cal.    App.    T49.    TBT. 
114  Pac.   411. 

Id.     Reeard    aB    appeal    troH    order    sus- 

Include  exceptions  merely  noted  In  minutes, 
and  these  are  not  reviewable  on  such  ap- 
peal.—People  v.  I^ng.  Ill  Cal.  494,  485,  &S 
Pae.  1087. 

!«,  SettlBg  bbUs  iBfsrHBtlDn  and  dis- 
charging defendant  Is  a  final  Judgment  and 

ipealable. — People    v.    More.    68    Cal,    GOO. 


G04,  : 


.   461, 


I  Pac.  I 


,   86. 


!■      }BdKncB(.     but     may      be 


Ing  crim- 
inal action  of  Its  own  motion  not  appeal- 
able by  the  people.— People  v.  More,  71 
Cal.    G4fi,    G4T,    11    Pac.    611. 

18.  Neither  will  appeal  lie  by  the  defend- 
ant, unless  a  jury  has  been  Impaneled. — 
Commonwealth  v.  Tuck.  ST  Mass.   (ID  Pick.) 


§1008.  DEMUBBEB  ALLOWED.  AUENDM£NT.  An  indictment  or  in- 
formation may  be  amended  by  the  district  attorney  without  leave  of  court,  at 
any  time  before  the  defendant  pleads.  Such  amendment  may  be  made  at  any 
time  thereafter,  in  the  discretion  of  the  court  where  it  can  be  done  without 
prejudice  to  the  substantial  rights  of  the  defendant.  An  indictment  can  not 
be  amended  bo  as  to  change  the  offense  charged,  nor  an  information  so  aa 
to  charge  an  offense  not  shown  by  the  evidence  taben  at  the  preliminary 
examination. 

[Wlien  demnrrer  is  Btutained.]  If  a  demurrer  is  sustained  and  an  amend- 
ment is  not  allowed,  or  if  allowed,  is  not  made,  within  such  reasonable  time  a.s 
the  court  may  fix,  the  court  shall  give  a  judgment  of  dismissal,  which  shall 
be  a  bar  to  another  prosecution  for  the  same  offense.  The  defendant  shall 
thereupon  be  discharged,  unless  the  court  directs  the  case  to  be  submitted  to 
the  same  or  another  grand  jury,  or  directs  a  new  information  to  be  filed; 
provided,  that  after  such  order  or  re-submission,  the  defendant  may  be  ex- 
amined before  a  magistrate,  and  discharged  or  committed  by  him,  as  in  other 
cases. 

Hiatory:     Enacted  February  14,  1872;  amended  April  9,  1880,  Coda 

AmdU.  1880  <Pen.  C.  pt).  p.  18;   March  22.  1906.  SUtB.  and  Arndta. 

1905,  p,  773;  Marcb  22.  1911,  StaU.  and  AmdtB.  1911,  p.  436. 


DEMURREB  ALLOWED,  EFFECT  OF— 
AMENDMENT. 
1-  3.  Ai  to  coDStrnction  of  section — Amend- 
meat  of  indictment  or  informatioD. 
4, 5.  Amending   indictment   or   infonnation 
— As  to  generally. 
6.  Same — Same — To  charge  otFense  more 
directly — Forgery    of   certificate   of 
acknowledgmGnt. 


7.  Same — As   to  when   properly   allowed. 
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11.  Same — CoDBtmetion    of  eode   amend- 

meat  of  1911. 

12.  Same — Direction  of  court  to  amend, 

wbitt  amounts  to. 

13.  Same — Diseharfre    on    habeas     eorpua 

prevented  by. 

14, 15.  Same — Duty  of  court  to  order  amend- 
ment not  imposed  by  eection. 

16,  IT.  Same — Limited  to  matters  of  form — 
What  allowable. 
IS.  Same — Prejudice     of     defendant     not 

Buffered,  wben. 
19.  Same  —  "Wilfully,     unlawfully,     and 
feloniously"  —  "Wrongfully"   aub' 
Btituted     for     "feloniously,"     and 
other  charges. 

80, 21.  Bar  to  anotber  prosecution,  when. 

22.  Demurrer  ai lowed— Judgment  is  final 

upon  the  indictment  or  information. 

23.  Directing    amendment — Prajudico    not 

84-  28.  Directing   new  information,   etc. 

29, 30.  Same — As    to    merely    granting    leave 

to  file  being  insufflcient. 
31, 32.  Same — Finding  indictment,  instead  of 

filing  information,  directed. 
33.  Directing    resubmission    of    ease — Can 

not    deprive    people    of    rigbt    to 

34, 35.  DismiBsal  of  charge — Remanding  to 
await  action  of  grand  jury — Habeas 

3Q.  "May   be  examined   before   a   magis- 
trate"— "May"  doea  not  here  mean 

37, 38.  New    information — Express    authority 
required. 
39,  Same — arannnen  of  statute. 
40,41.  Same — Order   for — Opinion    of   court, 

42.  Same — Same — Order    mandatory, 

43.  Same — Same^ — ^The  minute  order. 

44-  46.  Opinion  that  objection  may  be 
avoided,  etc. — Essential  to  prevent 
bar. 

47, 48.  Resubmission  in  general — Right  of, 

49.  Seftion  as  found  in  Criminal  Practice 

Act  considered. 

50.  Section     changes    by    amendment    of 

18S0. 

51.  "To    another    grand   jury,"    not    to 

same  grand  jury. 


trlct  Bttomey  only  In  so  far  ■■  such 
amendment  relates  to  matters  aftectins  the 
formal  parte  of  an  Indictment  or  Infarma- 
tlon.  That  this  Is  mo  Is  manlfe«t  from  the 
lanEuage  of  the  section  Itself.  Plainly  the 
purpose  of  the  code  section  Is  to  expedite 
the  administration  of  Justice  by  renderltiB 
of  no  avail  purely  technical  objections  of 
Inadvertent  formalities;  and  It  la  well  aet- 
tled  that  a  statute  which  permits  an  Indict- 

form  Is  not  violative  of  the  constitutional 
rights  of  a  defendant.— People  v.  Anthony, 
21)  Cal.  App.  B8S,  119  Pac.  SEg. 

A*  to  eoBstrBrtlea  ef  code  aiBCBCBcat  mt 
lOll,  see  par.  11,  this  note. 

As  a  datr  of  eeart  to  or4«r  aniCB4M»B( 
not  Imposed  by-sectlon,  see  pars.  14.  IS, 
this    note. 

3.  Where  tb«  only  amendment  which  the 
district  attorney  made  to  the  Indictment  In 
a  prosecution  for  lewdness  consisted  In 
changlns  the  date  upon  which  the  oltense 
was  charged  to  have  been  committed,  auch 
an  amendment  did  not  change  the  character 
of  the  crime  charged  against  the  defend- 
ant, and  In  no  aspect  of  the  case  could  It 
have  operated  to  the  prejudice  of  the  de- 
fendant.— People  V.  Anthony,  tO  Cat.  App. 
ES«.    lis    Pac.    968,    »T0. 


plea 


lOOS.  Penal  Code,  as  amended 

ts.  1911.  p.  HE),  which  allows 
attorney  to  amend  an  Indlct- 
iformatlon,  without  leave  of 
aln  Instances  before  defendant 
he   read   and   construed    In   its 


It  Is  manifest  that  the  dlatrlct  attorney 
Is  not  empowered  thereby  to  amend  an 
Indictment  or  Information  In  matters  of 
substance.  Only  formal  allegations  may 
be  amended. — People  v.  Anthony.  20  Cal. 
App.   SSC,    Itt   Pac.   988,   9SS. 

4.  Ameadlna:  iBdlctneat  er  ■■(eraatlaa 
— Aa  ta  Keaerallr^Amendments  may  be 
made  by  authority  alone  of  this  section, 
as  amended  In  1911  (Slats.  1911,  p.  (38). — 
People    V.    Clayberg,    26    Cal.    App.    6H,    H7 

5.  This  section  expressly  provides  that 
the  Information  may  be  amended  at  any 
time  after  a  plea  has  been  entered  in   the 

of  the  court,  and  the  only  oues- 


■ent    of    iBdletncBi 


'    InfoT 


trtlcle  I, 
plates  that  an  indlctmi 
and  presented  by  a  grand  Jury; 
permit  the  district  attorney  to 
Indictment  In  matters  of  substani 
In  effect  render  the  Indlctmen 
the  flndlng  of  the  grand  Jury.  It  Is  evi- 
dent, however,  that  section  loos.  Penal  Code, 
as  amended  In  1911  (Slats.  1111.  p.  916), 
contemplates  and  permits  an  amendment 
of  an  Indictment  or  Information  by  a  dis- 


,"    not    to 

whether   the   allowance   by   the   court   con- 

stituted an  abuse  of  discretion,  or  resulted 

>— Aaend. 

in   prejudice    to   the   substantial   rlghta   of 

the   defendant.     Where   the   crime   charged 

1,    contem- 

under    the    amendment    Is    Included    within 

be    found 

the    crime    charged    In    the    original    Infor- 

amend    an 

alleged,    then    there    can    not   he    said    to    be 

prejudice— People    v.    Chober,    29    Cal.    App. 

no    longer 

82T,    157    Pac.    BJJ. 

-To  ehBPge  aCeaae  aora 
directly — Forgery  of  eertifleate  of  aekBowl- 
edgKcBt  charged,  it  Is  not  error  for  the 
court  to  permit  the  district  attorney  to 
amend  so  aa  to  charge  the  forgery  of  the 
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orlgtnLl  accusation  Inillrectlr  charged  the 
■HiTie  olTense,  and  defendant  (or  that  rea- 
Bon  IB  In  no  way  prejudiced. — People  v. 
Webber,  —  Cal.  App.  — ,  Igfi  Pac  lOG. 
.  T.  Saa>r^-AB  4«  tihea  projtCTly  alloiTed. 
— Information  charglnK  felony  by  obtaln- 
InK  money  throngh  false  pretense  by  cer- 
tain talis  repreaenCatlons  Inducing  parlies 

railing  to  allege  the  delivery  of  the  note, 
IB  properly  allowed  to  be  so  amended  as 
to  charge  delivery  of  the  noto  when  signed 
to  the  defendant  and  by  Che  defendant 
delivered  to  the  bank-payee.  —  People  v. 
RIppe,   SI  CaL   App.   E14,   103   Pac.  EOS. 

A*  t«  what  ■BcndBOt  alUwable,  see 
par.  IT.  this  note. 

S.  Sane— After  ^mairer  allnred^Not 
witkta  denamr. — Where  an  amendment  is 
duly  made  to  an  Information  after  demur- 
rer BDBtalned,  such  amendment  ii  not 
within  the  demurrer  bu stained, —People  v. 
Donaldson,    ii    Cal.    App,    S3,    ITl    Pac.    442. 


S.  Saiae — Ameadlag  oa  face  at  trial— 
ralfwKlag  aaae  ot  accDaed.  —  The  trial 
court  did  not  err  In  permitting  the  district 
attorney  at  the  beginning  of  the  trial  to 
amend  the  indictment  on  Its  face  by  strik- 
ing out  a  name  which  had  been  used  In 
one  Instance  only,  and  evidently  by  Inad- 
vertence and  typographical  error,  and 
inserting  in  place  thereof  Che  name  of 
the  defendant  which  had  been  used  else- 
where throughout  the  document  referring 
to  the  same  peraon.  the  amendment  not 
in  any  manner  prejudicing  the  rights  of 
the  defendant,  and  being  clearly  author- 
ized by  section  1(108  of  the  Penal  Code,— 
People  v.  Carroll.  60  Ca!.  App.  8G4,  180 
Pac.    49. 


Sa  Be— Saa* — Ckai 


prosecution  tor  rape.  atCer  the  Impanel- 
ment  of  the  Jury,  which  was  duly  had 
according  to  law,  the  district  attorney 
called  the  attention  of  the  trial  Judge  to 
the  (acC  that  a  clerical  mistake  had  been 
made  In  designating  the  prosecutrix  as 
"Jennie  Carlson."  whereas  the  designation 
should  be  "Jennie  Ijarsen."  and  asked  the 
court's  permission  to  make  the  change  in 
the  face  of  the  Indictment,  and  the  defend- 
ant making  no  objection  to  such  change, 
by  his  silence  acquiesced  In  the  change, 
and  the  court,  under  Its  Inherent  power 
under  the  provisions  of  above  section, 
properly  permitted  such  change  to  be  made. 
—People  V.  White,  —  Cal.  App.  — ,  ISO  Pac. 
821. 

II.  Sane — CaHstrnetlaa  M  eade  aaiead- 
Meat  of  1011. — Under  the  above  section,  as 
amended  In  1911,  an  amendment  ot  an  In- 
dictment or  information  by  the  district 
attorney  Is  permitted,  subject  to  the  limi- 
tation that  the  amendment  made  shall  be 
as   to   matters   «I   torm,   only,   knd   not  a* 


to      matters      of      substance.  —  Ex     parte 
Chambers.    82    Cal.    App.    410,    108    Pac.    223. 
See,    also.    pars.    1-8,    this    note. 

nliat  asaoaata  to. — Upon  a  demurrer  being 
sustained  to  an  Information  tor  obtaining 
money  under  false  pretenses,  where  the 
court  In  the  concluding  paragraph  of  his 
opinion  Bustalning  such  demurrer  says, 
"The  court  will  sustain  the  demurrer  to 
the  Information.  I  will  make  an  order 
provided  by  Bcctlon  1D08  of  the  Penal  Code. 
If  the  district  attorney  desires  to  amend 
It.  he  may,  or  take  such  other  course  as 
he  may  be  advised.  The  court  directs  that 
a  new  Information  be  filed  In  this  case 
upon  the  examination  already  had.  If  the 
district  attorney  desires,  or  the  defendant 
may  be  re-examtned  by  a  magistrate  or 
the  matter  may  be  submitted  to  a  grand 
Jury,  or  such  courae  as  the  district  attorney 
may  elect  to  take,  as  provided  by  section 
lOOS  of  the  Penal  Code  of  this  state,"  such 
order  will  be  construed  that  the  discretion 
given  to  the  district  attorney.  It  any,  was 
merely  to  make  an  election  as  to  which  one 
of  the  courses  pointed  out  In  the  section 
he  should  take. — Matter  of  Application  ot 
June,    30    Cal.    App.    TOT.    1S9    Pac.   4E3. 

Aa  ts  dlrertlon  to  aatead,  see  par.  23,  this 

t  Im- 
see  pars,  14,  15,  this  note. 

ts.  Same— Dlaeharge  oa  kabeaa  eorpaa 
VTCTpBted  by.— Amended  Indictment  filed 
by  district  attorney  after  demurrer  sus- 
tained to  the  original  Indictment,  takes 
away  the  right  of  the  accused  to  be  dis- 
charged on  habeas  corpus. — Ex  parte 
Chambers,  31  Cal.  App.  476.  163  Pac.   223. 

Aa  to  TeataaaiBg  for  actiea  ot  graad  Jary 
on  sustaining  demurrer,  preventing  dls- 
charge  on  habeas  corpus,  see  para.  24,  85. 
this  note, 

14.  8a«e — Dnty  et  eoart  to  oTder  aHeaO- 
Hent  not  iHimapd  hr  aeetlon.  —  Assuming 
that  an  information  could  have  been 
amended  by  virtue  of  tblB  section,  the  law 
Imposes  no  positive  duty  upon  the  court  to 
make  Buch  order  bat  veats  a  discretion  In 
Iti  therefore  the  failure  of  the  court  tg 
do  BO  Is  not  error. — People  i 
Cal.  App.   190.  ISI   Pac.  T4C. 


22,    this    note. 


Bead,    see    pars. 


16.  Where  In  a  prosecution  for  robbery 
the  defendant  Is  acquitted  on  tbe  ground 
of  variance  between  the  proof  and  the  in- 
formation, he  is  not  in  Jeopardy  within  the 
meaning  of  the  constitution,  and  can  not 
plead  the  same  In  bar  to  a  new  Informa- 
tion, by  reason  of  the  failure  ot  the  court 
to  order  [he  first  Information  amended  dur- 
ing the  trial  as  aulhorlied  by  section  IDOt 
of  the  Penal  Code.— People  v.  Castillo,  21 
Cal,    App,    190,    lei    Pac.    T40. 
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Indictment  1b  permltteil  subject  to  the  lim- 
itation that  the  amenflmenl  shall  bo  as 
to  mattera  of  form  orly  and  not  In  matters 
of  substance. — Ex  parte  Chambers,  JI  Cal. 
App.    4T6.   1S3    Pac.    211. 

4lii«tir, 

A>    to    awcBdmot   DM    face   at    trial,   sea 

17.  An  amendment  to  an  Information 
under  section  E3Z  which  only  adds  a  proper 
alleKation    that    the    subject-matter    of    the 

not  charge  a  dlCTerent  offtnse  Chan  that 
attempted  to  be  charged  in  the  orisinal 
information,  and  does  not  prejudice  the 
defendant. — People  v.  Rlppo,  3»  Cal.  App. 
SU.   1«3    Pac.    BOS. 

la  Sane  —  Prcjadlce  to  defendaat  avt 
■«S*rr4  vrhca  the  original  Indictment  or 
Information   purported    to   charge   a   public 

formation  does  not  charge  an  offense  dif- 
ferent from  that  attempted  to  be  eharg-ed 
in  the  orlslnal  pleading;  and  such  an 
amendment  Is  not  In  contravention  of  the 
provisions  of  (he  above  section. — Peop'e  v. 
Miller.   3«  Cal.   App.   641,    16B   Pac.   G74. 

19.     flame  —  "WllfBllr.      aalantallr.      and 

fclaDlooelT" — "WTOBsfallr"  eniutltated  far 
orelonloaalr."     aad     other     ekarsce.— When 

the  original  and  the  first  amended  infor- 
mation alleged  that  the  defendant  did  "wil- 
fully, unlawfully,  and  feloniously"  and  the 
second  amended  Information  contains  the 
word  "wrongfully"  In  place  of  the  word 
"feloniously."  The  first  amended  informa- 
tion contains  the  words  "acts  of  sexual  In- 
two   differ 


mded  h 


latior 

wo    places 

The    ( 


talne 


Aa    ta     oylaioB     that     obJeetloB 


avoMed 

kelBK  eaacBt 

lal  to 

»reveat  bai. 

pars. 

44 

48,   this  not 

Aa 

to 

Keaenllr,  Be 

e,  ante 

1 887  and  n 

!1. 

C 

onstitutlonal 

aspee 

s   of   such  m 

-P 

ople    V.   Mar 

Cal.    G41,   G«a. 

aa. 

to;    unless. 

ELS    here   provided. 

district 

attorney    Is 

eiprosBly   directed 

resubmit   the   case    upon    a    new    Indl 
or   information. — Ex   parte  Hayter, 

App.    122,    116    Pac.    STO. 


IS.     DlreetlBK  ■ 


with  a 


Bent— Pnjadlce 

of    an     intormat 

er  section  MS.  a 

under  twi 


1   las- 


of  age  "by  then  and  there  placing  his  hands 
upon  the  private  parts"  of  the  prosecutrix, 
the  trial  Judge,  under  the  discretion  con- 
ferred upon  him  by  the  provlsionB  of  the 
directed    the    district    attor- 


d  the  Ii 


lation  li 


of    the 

offense  "by  then  and  there  placing  his 
hands  and  private  parts  upon  the  private 
parts  and  legs"  of  the  prosecutrli.  The 
defendant  claimed  prejudicial  error  In  the 
amendment,  alleging  that  it  charged  an 
offense  different  from  that  contained  in  the 
original  Information.  The  court  on  appeal 
held  the  contention  without  merit. — People 
V.  Liberty,  39  Cal.  App.  1(0.  ITS  Pac.  868. 
Aa    to    dBtr    Bdt    iBBpoiied    apoB    conrt    to 


:   of 


Inforr 


ation  c 


amended  Informations  contain  the  words 
"female  under  the  age  of  Zl  years"  and 
the  original  information  contained  the 
word  "minor"  In  place  of  the  word 
"female."  The  original  and  the  first 
amended  Informations,  In  referring  to  the 
said  Bessie  Hobertson,  contain  the  words 
"and  who  has  violated  the  laws  of  the 
state  of  California,  relative  to  living  In 
cohabitation  and  adultery."  These  last- 
quoted  words  are  not  contained  in  the 
second  amended  information.  The  court 
held  that  It  Is  clear  that  the  offense 
charged  In  the  second  amended  Informa- 
tion Is  the  same  offense  that  is  charged  in 
the  original  And  flret  amended  Informa- 
tions, and  it  Is  apparent  that  the  motion 
to  strike  out  Bald  second  amended  Infor- 
mation was  properly  denied,  and  the 
demurrer  to  the  same  was  properly  over- 
ruled by  the  trial  court. — People  ».  Wll- 
hlte,  —  Cal.  App,  — ,  isa  Pac.  181. 

30.  Bar  to  aaotkcr  proaeentlaB,  nhea  no 
resubmission  or  new  Information  ordered. 
— Slate  v.  Crook,  IS  Utah  212,  219,  Bl  Pac. 
1011.    1093.    1094. 


r  the  further 


Indict 


62   Cal. 

I.   30.   34, 


offense  charged, — People 

Z19,    220:    People   v.   O'l^ar 

IS    Pac.    BBS,    22    Id.    24;    P> 

man.   118  Cal.  13.   2T,  GO  Pac.    IB.     See  Sts 

v.   Crook,   16  UtHh    212,    219,    SI    Pac.  1091. 

25.      But   order    of    court    not   essential 
filing    of    new    Information,    where    accus 


filing,      not 
61     Cal.     14 

18,     79     Cal. 


1T8.     180,     21     Pac.     724 


:   a    defense    to 


28.  Essential,  though  new  Information 
filed  before  Judgment  on  demurrer. — Peo- 
ple T.  Jordan.  68  Cal.   219,   tiO. 

27.  Authority  tor,  recognlied  as  given 
by  this  section. — People  v.  Biggins.  8  Cal. 
Unrcp.  203.  3  Pac.  SGS.  SG4.  Bee  same  case, 
SB   Cal.    004,    4   PbC    670. 
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a.  Sufficient  without  randttlon  ot  rormal 
opinion. — Peopl*  »,  O'Leary,  T7  Cal.  10.  H. 
IS  Pac.  85B,  dlBtlnsulahlnK  lansuaee  ot 
People  T.   Jordan,   tl   Cat.   119.   320. 

!•.  Smh* — Aa  to  HcrclT  Knalltis  Ihts 
to  flic  belBC  laanBeleBt,  not  being  equiv- 
alent to  a  command  or  direction  to  tlie  dla- 
triot  attorney  to  (lie  a  now  Information. — 
Ex  parte  WIlllamB,  lis  Cal.  513.  51J.  EM, 
48  Pbc.  i9»  (Van  Fleet,  J.,  dlsaenting).  Sea 
State  V.  Crook,  It  Utah  tl>,  130.  Gl  Fac 
10»1,    1091. 

SO.  Applicable  only  where  demurrer 
Interpoaed  and  dleallowed.  —  Feople  t. 
.^mmerman.  IIS  Cal.  13,  50  Pac.  IG  (dictum). 

31.  Sbh«  —  FtndlBK  Iwlletiant,  l»t«M 
ot  ■IIbk  lafarHBttoB,  dtrrctetf.  Is  mere 
Irregrularlly. — People  v.  Whelan.  IIT  Cal. 
559.  E«o.  19  Pac.  ESI.  Bee  People  v.  Fralher, 
114    Cal.    436.    43«.    06   Pac.    ESS,    G90,   863. 

13.  Direction  to  (lie  Information  means 
pew  Inrormatlon,  and  Immaterial  that  It 
I*  misnamed  "amended  Information." — 
People  T.  Lea  Ijook.  143  Cal.  S16,  120,  76 
Pac.    103S. 

S3.  DlrMTtlaK  reaBbmiaafsa  ot  «ae— 47aa 
■at  tlrprlTc  the  »eovl«  of  richt  to  appeal, 
where  exceptions  taken  to  order  suitalnlnK 
demurrer,  etc—People  v.  Lee,  107  Cal.  477. 
478.   479,   40   Pac.   7fi4. 

34.  DISBlwal  or  ekarce — BeMasdlBC  to 
BWatt  aetloB  of  cnnd  Jar? — Habeas  eorpaa. 
— Where,  after  a  demurrer  to  an  Indictment 
has  been  sustained,  and  the  prisoner  li 
remanded  to  await  the  action  of  a  subse- 
quent srand  Jury,  this  direction  prevents 
a  dismissal  of  the  charge  and  a  discharge 
of  the  prisoner  under  habeas  corpus  from 
operalInK  as  a  flnal  judgment  and  bar  to 
further  prosecution. — People  Y,  Quljada.  1S4 
Cal.  24E.  97  Pac.  SS9;  People  T.  Carson.  IGG 
Cal.    1R9,   99   Pac.   870. 

See  par.  1),  this  note. 


Habeai 


corpus  Is  the  proper  r 


nedy 


of  hia  liberty  under  an  Illegal  process,  such 
as  the  resubmlsBlon  of  a  criminal  prosecu- 
tion alter  demurrer  sustained  to  the  orlK- 
inal  Indictment  or  Information,  and  there 
Is  no  express  authorlxation  aa  the  statute 
requires.  The  remedy  by  appeal  la  neither 
upeedy  nor  adequate. — Ex  parte  Hayter,  IS 
Cal.    App.    J2G.    lis    Fac.    370. 

A9,  **Mar  be  eaaialae^  befere  a  tmmgiMm 
trale'— "May"  does  aot  kere  ncaa  •■■•■■t,*' 
and  indictment  may  be  found  Instead  of 
Information  being  flled  after  preliminary 
examination.— People  v.  Sexton,  133  Cal.  37, 
J9,   64   Pac.   107. 


loHly 


rrqalred. — The  mere  eipreaslon  ot  opinion 
by  the  court  that  the  detect  upon  which 
the  demurrer  was  sustained  "might  be  cor- 
I'ecled,"  etc..  does  not  take  the  place  of 
the  express  aulhorliatlon  required  aa  a 
prerequisite  to  the  resubmission  o(  the  case 


170. 

38.  An  order  ot  court  Is  absolutely  essen- 
tial, under  the  language  of  this  section,  to 
Justify  a  resubmlBBlon  after  demurrer  sus- 
tained to  an  Indictment  or  Information. — 
Ex  parte  Hayter,  IS  Cal.  App.  21T.  IIS 
Pac.  J70. 

aa.  9aBC— Oravaiaea  of  tke  statale.— 
The  vital  requirement,  the  Indispensable 
condition  to  the  right  ot  Che  district  attor- 
ney to  resubmit  the  case.  Is  an  order  of 
the  court,  the  sols  source  ot  power  under 
the  statute,  directing  such  resubmission, 
and  without  such  order  the  authority  to 
resubmit  la  wanting,  and  what  may  be 
termed  appropriately  a  Btatutory  bar  arises, 
analogous  to  but  contradlstlnguiihed  from 
that  of  common-law  Jeopardy.  —  Bx  parte 
Hayter,    II  Cal.    App.    ZtO.    116   Fac.   370. 

M.  Saaw— OrJer  for — O»laloa  ot  eoart. 
—Not  that  of  [hta  district  attorney  must 
serve  as  the  basis  for  the  order  here  con- 
templated.—In  ra  Hughes.  160  Cal.  3S9.  IIT 
Pac.   43  T. 

41.  An  essential  feature  which  the  order 
for  a  new  Information  aa  here  contemplated 
should  not  omit  Is  the  opinion  ot  the  court 
that  a  new  Information  should  be  flled. 
and  that  such  new  Information  would  do 
away  with  an  existing  objection  and  be 
sufficient  in  all  respects, — In  re  Hughes, 
leo   CaL    3(9.    117    Pac.    137. 

43.  Saaae— Saaac — Order  asaadatory, — The 
order  to  resubmit  the  case  upon  a  fresh 
Indictment  or  information,  after  demurrer 
sustained  to  the  original,  la  mandatory 
upon  the  district  attorney,  and  failure  to 
obey  would  Involve  that  official  in  a  vio- 
lation ot  duty  tor  which  he  might  be 
removed  from  office,  or,  perhaps,  otherwise 
punished  (dictum).  —  Ex  parte  Hayter.  IS 
Cal.    App.    132,    116    Pac.    S7D. 

48.  Same — Saae — The  Blaatc  order  made 
In  this  case,  under  the  provisions  ot  this 
section,  for  a  new  Information,  held  to  be 
a  BubBtantlal  compliance  with  the  require- 
ments of  the  statute. — In  re  Hughes,  ISO 
Cal.   33S,   117    Pac.    437. 

44.  Oplal*B  that  ■bjcetloa  nay  be  avoided, 
etc, — Baseatlal  to  preveat  bar  ot  prosecu- 
tion.— Nevada  Bank  v.  Stelnmett,  6G  Cal. 
lit,    320.   1    Pac   308. 

Aa  to  bar,  see   pars.   SO,   11,  this   note. 

4G.  But  this  does  not  mean  that  formal 
opinion  must  be  rendered. — People  v. 
OLeary,  77  CaL  30,  14,  18  Pac  866.  BES, 
13    Id.    34.    IE. 

46.  Nor  Is  such  view  to  be  made  out. 
despite  statement  as  to  dependence  of 
second  prosecution  under  "Judicial"  opinion 
In  People  v.  Jordan,  tt  Cal.   119.   310'. 

■vaeral— RIcht    of. 


— Bee,  ante,   |  941,  and   i 

4S.     New    indictment    after    resu 
ordered,  not  open  to  objection  for 


SBior 
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DEHLKBER  SI'STAINED — DISCHARGE  OW  DEFBMDANT. 


Brtunlty  to  Interj 


challens-e  to  whl 


.   Superior  Court.   6  Unrep.  Sit,  tft 
1  denrlng  retacBrlne, 


e  grand  Jury,  undi 


denying:    ■ 


larr."  and  not  to 
mendment  of  IISO 

— Terrlll  T.  Superior  Court,  8 
198,  80  Pac.  3S.  39,  antrmed  In 
taring,    6    Cal.    Unrep.    117,    60 


1    rlght.- 
Terrltory,    9    Arli.    161,    80    Pac.    S48.    160. 

4».  SeelloB  aa  foBBd  In  Criialiial  Prae- 
ttce  Act  eansMcred  In  connection  with  other 
sec)  Ions.— People  v.  Kins,  29  Cal.  266,  2T4. 
2T5.  Z7E;  People  v.  Ah  Own,  S3  Cal.  6<H,  609. 

90.  SeellDB  ebancea  by  ■■aeadiBeBt  of 
1800  —  Predndcd  reanbrntmlDB  to  BSme 
grand    Jury    (as    now    again    authorized). — 

§  1009.  IF  RESUBBnSSION  NOT  ORDERED,  DEFENDANT  DIB- 
OHARQED,  ETO.  If  the  court  does  not  permit  the  information  to  be 
amended,  nor  direct  that  an  information  be  filed,  or  that  the  case  be  resub- 
mitted, as  provided  in  the  preceding  section,  the  defendant,  if  in  custody, 
must  be  discharged,  or  if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has 
depcfflited  money  instead  of  bail,  the  money  must  be  refunded  to  him. 
HiBtory:  Enacted  rebniar;  14,  1872,  re-enactment  of  i  294  Criminal 
"    "'"      ""'.  p.  244;   amended  April  9,  1880,  Code 


RESUBMISSION  NOT  DIRECTED. 

1.  Habeas  corpus — Bight  to  discharge  on. 

2.  Same — Prosecution   is  at  an  end. 

— The  prison 
custody  upon  writ  ol  habeas  corpua.  when 
the  demurrer  Is  sustained  without  a  direc- 
tion  to  resubmit  by  the  court,  aa  provided 


In  the  preceding  section,  and  such  releas* 
Ib  refueed.— Ex  parte  Hayter.  IE  Cal.  App, 
224,    lis    Pac.    3T0. 

S.  HaiBt — ProaeeBttoB  !■  at  bb  cb^.  and 
the  bar  Dt  the  statute  attaches,  when  the 
demurrer  la  sustained  and  the  court  falls 
to  direct  a  resubmission  as  provided  In 
the  preceding  section.— E«  parte  Haytor,  IS 
Cal.    App.    220,    116   Pac.    tlO. 


§1010.  PROCEEDINGS,  IF  SUBMISSION  ORDERED.  If  the  court 
directs  that  the  case  be  resubmitted,  the  same  proceedings  must  be  had 
thereon  as  are  prescribed  in  sections  nine  hundred  and  ninety-seven  and  nine 
hundred  and  ninety-eight. 


§1011.    FROOEEDINaS,    IF    DEH17RRER    IS    DISALLOWED.    If    the 

demurrer  is  disallowed,  the  court  must  permit  the  defendant,  at  hia  election, 
to  plead,  which  he  must  do  forthwith,  or  at  such  time  as  the  court  may 
direct.    If  he  does  not  plead  judgment  may  be  pronounced  against  him. 


1.  Conntitutionalitj   of   section. 

2.  (Construction. 

3,4.  Refusal  to  plead— Directing  plea  of  not 
guilty — Formal  "entry. 
5.  Declining  to  plead  not  nmde  ont. 

1.  CsBBtltBtleaalltr  of  BeetloB  upheld. — 
People  V.  King.  28  Cal.  26G.  te»-271.  See 
Conneau  v,  Oels,  IS  Cal.  176,  1  Am.  St 
Rep.    T8G,    7S6.    14    Pac.    BED. 

9l  CoBBtroetlaB  of  Criminal  Practice  Act 
in  connection  with  other  sections. — People 
V.    King,    28    Cal.    36S,    268. 


S.  ttcfasBl  ta  plead  after  demurrer  to 
indictment  or  Information  Ih  overruled 
authorizes  court  to  direct  entry  of  plea 
of  not  guilty.— People  v.  King,  28  Cal.  2SE. 
2S8.  «1,  27S-J76;  People  v.  Jocelyn.  21  Cal. 
ESI,   (63. 

4.  Such  formal  entry  necessary  before 
Judgment  given. — People  v.  Monaghan.  102 
CbL  229,  213.  se  Pac.  611.  See  State  y. 
Hunter,  43  La.  Ann.  lET,  8  So.  (24;  State 
T.  Saunders.  G3  Mo.  2S4  (error  can  not  be 
cured    by    the    entry    of    a    plea    nuno    pro 

B.  DccIIbIbk  ta  plead  aet  bu4«  oat 
where  time  asked;  refusal  to  plead  must 
be  actual. — People  v.  Uonaghan.  101  CaL 
2i9,    232,    se    Pac.    Ell. 
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§1012.  WHEN  OBJECTIONS,  FOBHINO  QROIJHD  OF  DEMUBBEB, 
UUST  OB  HAY  BE  TAKEN.  When  the  objections  mentioned  in  section  one 
thousand  and  four  appear  on  the  face  of  the  indictment  or  information,  they 
can  only  be  taken  by  demiirrer,  eseept  that  the  objootion  to  the  jurisdiction 
of  the  court  over  the  subject  of  the  indictment  or  iaformation,  or  that  the 
facts  stated  do  not  constitute  a  public  offense,  may  be  taken  at  the  trial,  under 
the  plea  of  not  guilty,  or  after  the  trial,  in  arrest  of  judgment. 

History:     Enacted  February  14,  18TS,  re-enactment  of  !  297  Criminal 

Practice  Act  1851,  StaU.  ISGl.  p.  iU;  amended  April  9,  1880.  Code 

Aradts.  1880  (Pen.  C.  pt),  p.  19. 

that  tha  Indictment  falls  to  atar  a  public 
offense. — People  v.  Grlnnetl,  9  Cal.  App.  238. 
t3».    S8    Fac    «S1. 

4.     Saaie — Pailare   to   atato   oScbic   or   to 

■how  Jurisdiction  In  court  reached  by. — 
People  T.  Wons  Wang.  SI  Cal.  ITT,  281,  28 
Pac,   S70;   People   v.   Webber,   133   Cal.   S23, 


OBJECTIONS  WHICH  MUST  BE  TAKEN 
BY  DEMUBKER. 

1.  Arrest  of  judgment— As  to  generally. 

2.  Same — Defects  naived  by  failure  to 

3.  Same — Same — Extent  of  waiver. 
4-  9.  Same — Failure   to   state  offense. 

10.  Same  —  Indefiniteneaa     in    pleading — 

Waiver  by  failure  to  demur. 

11.  Same — Substaotial  defects. 

12.  fiame — Uncertainty. 

13.  Conformity  to  statutory   requirements 

—Want  of   Bubstantiaf- Waived  by 
failure  to  demtir. 

14.  Defect* — Waiver    of— By    failure    to 

demur. 

15.  Same — Same- By  plea  of  not  guilty. 
16, 17.  Defect*,   rabstantial — Not  waived    by 

failure  to  demur. 
18, 19.  Deecription   of   property   stolen — Suf- 
ficiency    of  —  Objection     to,     how 

20-  22.  Jurisdiction  of  court — Objection  to 
— Not  appearing  on  face  of  infor- 
mation. 

23.  Offense — failure  to  state- Not  waived 

by  failing  to  demur. 

24.  Same — Same — Other  defects  so  waived. 

25.  Same — Elame — Taking  objection  in  »/■ 

rest  of  judgment. 
28.  Offenses — Charging  several — Objection 
waived   by   not  demurring. 
27, 28.  Uncertainty  of  information — How  and 
when  objection  waived. 

1.     Amat  of  lMimmtmt—A»  t*  CMenllr- 

— See,   post.   1  IISG. 

I.  Sane — Delreta  waived  br  (atlare  to 
acmmr  can  not  be  made  a  ground  for  arreat 
of  judemenl,  but  the  same  objectlona  that 
may  lie  raised  by  demurrer  may  also  be 
made  on  motion  In  arrest  of  Judgment  If 
not  waived  by  a  failure  to  demur. — People 
V.    OlaSB,    IS8    Cat.    (GD.    Ill    Pac.    181. 

1.  Sane  —  Saaie  —  Esteat  of  walvei.  — 
Failure  to  demurrer  to  an  Indictment  or 
move  In  arrest  of  Judgment  constitute!  a 
waiver  of  all  Inflrmltlea  appearing  upon  ttie 
face  of  the  Indictment  which  were  the 
subject  of  Hpeclal  demurrer,  but  la  not  a 
waiver   of   an    objection   upon    the   cround 

P.  C— «i  I* 


«i4. 


Pac.    38. 


0.  DIatlBKBlahedi  People  V.  Collins,  105 
Cal.  EOl.  ElO,  S9  Pac.  IS,  In  which  It  was 
held  that  Indictment  need  not  conUIn  nega- 
tive averments  as  to  federal  Jurladictlon, 
that   being   purely    matter   of  defense. 

a.  Demurrer  aoea  not  lie  to  an  Indict- 
ment substantially  In  language  of  statute, 
for  receiving  a  bribe  to  allow  a  violation 
of  municipal  ordinance  against  gambling, 
because  It  does  not  state  that  the  defend- 
ant, a  police-otncer,  carried  out  hla  corrupt 
compact  and  refrained  from  arresting  the 
gamblers. — People  v.  Harkham,  84  Cal.  IBT, 
1GB.  t9  Am.  Rep.  7D0,  id  Pac.  820.  See  Peo- 
ple V,  Edson,  68  Cal.  G4S.  S60.  10  Pac.  192: 
People  V.  Seeley,  IJT  Cal.  13,  18,  69  Pac.  S93. 

7.  It  seems  to  be  otherwlae  In  an  Indict- 
ment or  Information  for  giving  «  bribe  to 
B  public  omcer.- People  v.  Ward,  110  Cal. 
I«9,   3T3,  «3  Pac.   894. 

8.  For  objection  to  be  thus  taken,  de- 
tects must  appear  on  face  of  Indictment  or 
Information. — People  v.  Johnson,  71  Cal. 
384.  892,  11  Pac.  ISl;  People  v.  HcCon- 
nell.  83  Cal.  620.  621,  IS  Pac.  ID;  People 
V.    Cole,    127    Cal.    E4G,    G49.    S9    Pac.    984. 

9.  Facts  stated  not  constituting  public 
offense,  defect  not  waived  by  failure  to 
demur  because  the  objection  goes  to  the 
substance  and  not  to  the  form  of  the  In- 
dictment or  Information.  Thus,  where  In  a 
prosecution  charging  the  obtaining  of 
money  under  false  pretenses,  an  objection 
that  the  facts  stated  do  not  constitute  a 
public  olTense.  (1)  because  no  causal  con- 
nection Is  shown,  or  can  be  Inferred, 
between  the  representations  alleged  to  have 
been  false  and  the  parting  with  the  money. 
and  (1)  because  the  Indictment  or  Infor- 
mation falls  to  allege  that  the  complain- 
ing witness  was  defrauded,  can  be  railed 
at  the  trial,  under  a  plea  of  not  guilty,  or 
after  the  trial  may  be  raised  by  motion  in 
arrest  of  Judgment  under  the  above  sec- 
tion and  section  1188.  post. — People  v. 
ElisB,  —  Cal.  App.  — ,  190  Pac.  t04«.     Sea 
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OBJBCnoHS  WHICH  ARB  TO  BB  TAKBH  BT  DBHOHRBB. 


IPt.  11. 


People  ▼.  HcKenna.  *1  Cal.  1S8,  11  Pac.  488; 
FaopU    V.    RoiB,    101    Cal.    4ZS.    IIS,    IT    Pac. 
ITS;   People  t.  Smith.  IDt  CaL  tes,  K9,  IT 
Pac.    Gie. 
See.  alio,  ante,    )  1D01.  note  par.  14. 

10.  SSMf — InlcflBltmcaa  !■  vlndlBC — 
Walvrr  kr  (bIIbfc  ta  demnr. — On  a  prose- 
cution chargrlnK  embezzlement,  where  there 
la  any  room  For  question  as  to  whether  the 
Indictment  or  Inlormatlon  contains  a  euf- 
nclent  alleKaUon  Chat  the  money  charged 
to  have  been  embezzled  was  held  by  the 
accused  lor  the  benefit  of  hla  principal  at 
the  time  ot  Its  appropriation  by  him.  It 
Is  merely  a  matter  of  IndetlnKeneas  in  the 
pleading,  which  1B  waived  by  a  failure  to 
demur,  under  the  proTlslons  of  the  above 
section  and  section  USE,  post.  —  People  v. 
Schroeder,  —  Cat.  App.  — .  18B  Pac,  BOT. 

11.  S  ■  M  e  —  SabsMBtlal  4e(ect>  thus 
reached  .—People  v.  Ross,  103  Cal.  426,  418, 
n  Pac.  ST  8. 

12.  Same — VBeertalBtr  not  thus  reached. 
—People    V.    Markhara.    B4   Cal,    IBT, 


ley. 


;   People 


Pac.    SBl. 


I    by    ] 


otlon    In 


arreat  of  JudRment. — People 
Cal.  118,  £1G.  41  Am,  Rep.  IG8;  People  v.  Vll- 
larlno,  «t  Csl.  £18,  130,  E  Pac.  1G4;  People 
T.  Cbuey  Ting  Qlt,  100  Cal.  43T,  138,  419, 
34  Pac.  1080;  People  v,  Hodley.  131  Cal. 
140.  2ED,  8>  Pac.  851;  People  v.  Staple- 
ton,   t   Idaho   4B,  8  Pac.   I,  8,   B. 

14.  Detecta  —  Waiver  of,  ky  fallaie  to 
temnt. — See   notes   to    11001.   ante, 

15.  Sbbh— Saac — Br  ^Ica  of  net  calKy, 
If  plea  not  withdrawn. — People  v.  Vlllarino, 
es  Cat,    128.   130,    G  Pac.   IGl. 

balastlal— Mat  waived  by 
',  hut  may  be  raised  on 
arrest  of  judgment. — People  ».  Boas,  lOJ 
Cal.    41S.    438,    3T    Pac.    ITS. 

17.  No  formal  defects  waived  by  failure 
to  demur. — People  v.  Matuszewskl,  138  Cal. 
G33,    G3G,    ES«.    71    Pac.    TOl. 

IS,  Deap^pttDB  ot  prs^rty  ■MICB — Saf- 
flcleaey  af.  —  Objection  to,  waived  by  not 
demurrlnK- — People  t.  Jim  Tl,  38  Cal.  80, 
S3:  People  v.  Chuey  Ting  Qlt,  100  C«l.  437, 
433,   438,    34    Pac.    1080. 


IS.  But  total  want  of  deacrlptlon,  1>  tatui 
oUectlOD,  and  may  ha  objected  to  at  any 
stase  of  case. — People  v.  Coz,  40  CaL  ITC, 
2TT    (by   way   of    argument). 

att.  JnrladletloB  af  coart — ObJectloB  to, 
■at  apvearlBK  an  faec  of  Information,  not 
waived  by  failure  to  demur,  but  should  be 
raised  on  ptea  of  not  ku  11  ty. —'People  T. 
More.    88    Cal.    GOO.    G04.    9    Pac.    481. 

II.  Objection  properly  made  after  ver- 
dict, when.— People  t,  Bawden,  00  Cal.  IBS, 
189,    IT    Pac,    104. 

It.  Not  waived  by  failure  to  demur,  and 
could  be  reached  by  arrest  of  Judgment. — 
People  T.  Webber,  113  Cal.  ttl,  484,  6S 
Pac.    38. 

23.  OffcBBC  —  FBll«n  to  atatc  —  Itot 
waived  by  falliB*  to  deaaar. — People  v. 
Smith.  103  Cal.  GEO,  688.  87  Pac.  GIG:  People 
V.  Bryon.  108  Cal.  IIG.  877,  37  Pac.  7E4; 
People  T.  Webber.  133  CaL  Ell,  <I4,  « 
Pac.    38. 

M.  Sana  —  Saase  — .  Other  defeeta  ■■ 
waived. — Other  defecta,  belns  waived  by 
failure  to  demur,  are  not  available  on 
appeal. — People  y.  Bryon.  103  Cal.  I7G,  877, 
3T  Pac.  7E4:  People  v.  Btlenwood,  113  Cal. 
Ite,  Kl,  El  Pac.  EG3. 

35.  Saaac— SatBc — Taklac  the  ablectleB 
by  MoMOB  In  arrest  ot  Judgment. — People 
v.  Markham,  84  Cal.  1G7.  158,  49  Am.  Rep. 
TOO,  80  Pac.  Rep.  GIO;  People  v.  Johnaon, 
71  Cat,  881,  889.  11  Pac.  8«1:  People  v. 
Webber,    131    CaL    613,    014,    88    Pac.    38. 


(allBrc    I 


Ollca 


ral,     IB     I 


waived    by    not    < 


IndtclHeat  —  Objeetlaa 

murrlng. — People  v.  C 
3G1:  People  v.  Shotwell,  IT  Cal.  384,  401; 
People  V.  Oarnett,  39  CaL  Ell.  S2B;  People 
T.  Burgeas.  3G  CaL  IIG,  IIS  (dictum);  Peo- 
ple V.  Weaver,  47  Cal.  lOE,  108  (dictum); 
People  V,  Chadwlck,  4  Cal.  App.  B3,  87  Pac. 
834,  387;  Territory  v,  DuRleld,  1  Arlx.  GS,  IG 
Pac.    4TE,   179    (die.   op.   by  Titus.  C.  J.). 


SI.     VBcertalBty 

note    to  ante,    |  1001 


18.  Objection  on  this  ground  waived  by 
failure  to  demur,  where  Information  may 
not  be  direct  and  certain  as  to  particular 
drcumatances  of  offense, — People  V,  Mead, 
145  CaL   SOO,   EOS.   73   Pac   1»4T. 
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CHAPTER  IV. 


I  1022.  Wlwt  Is  ft  foTTD«T  aeqaitta), 
i  1023.  CanTictiOD  or  acquittal  oa  an  tndict- 
ment,  etc.,  for  a  higher  oSense,  ef- 

{  1024.  Defendant  refusing  to  answer'  plea  of 

not  guitt}'  to  be  entered. 
1 1025.  Previotis  eonTietion, 


PLEA. 
I  lOlO.  The  different  kindl  of  pleas. 
I  1017.  Pleas,  how  put  in,  and  form. 
I  1018.  Ptea  of  guilty,  how  put  in,  and  when 

it  ma;  be  withdrawn. 
t  lOIS.  What  plea  of  not  guilt;  puts  in  issue. 
{  1020.  What  may  be  given  in  evidence  under 

plea  of  not  guilty. 
I  1021.  What  is  not  a  former  acquittal. 

§  1016.    THE  DIFFEKENT  KINDS  OF  PLEAS.    There  are  four  kinds  of 
pleas  to  an  indictment  or  information.    A  plea  of: 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  judgment  o£  conviction  or  acquittal  of  the  offense  charged, 
which  may  be  pleaded  either  with  or  withont  the  plea  of  not  guilty. 

4.  Onee  in  jeopardy. 

History:  Enacted  February  14,  187!,  re-eaactment  of  9  298  Criminal 
Practice  Act  1S51.  Stats.  1E51.  p.  244;  amended  April  26,  ISSO,  Code 
Anidta.  1880  (Pen.  C.  pt.),  p.  44. 

PLEA,  NECESSITY  POR— KINDS  OP 
PLEAS. 

1.  Pailure    to    secure    plea    of    defendant, 

effect  of. 

2.  Plea  of  guilty — Court  must  accept. 

3.  Same — Bight  to  interpose. 

4.  Same — Waiver  of  right  to  trial  by  jury. 

5.  Plea   of   not   guilty^Waiver   of   irregu- 

larity  in   arraignment. 
C.  Pleas  of   former  conviction   or  acquittal 
— Conviction  of  another  peraon. 
7-  9.  Plea  of  once  in  jeopardy — Authority  for, 

10.  Same^Muat   be   for   offense   charged  or 

one  included. 

11.  Same — Must  be  passed  on  by  jury. 
1.     Fallnra  (o  Kcearc  Ike  •■«  ot  Ike  tr- 

(VBduBt  to  an  Information  or  Indictment 
prior  to  jtuttlns  htm  on  trial  thereunder. 
Is  ground  for  a  new  trial. — People  v.  Tom- 
aky,   30    Cal.    App.    172.   ISO    Pac.    184,    1S7. 

Aa  to  nr^lct  •!  cnlltr  bclna  a  Hnllltr 
where  defendant  has  not  entered  hfs  plea, 
see,   post,   i  1017,   note  par.   1. 

See,    also,    post.    I  1181.    and    note. 

1.  Plea  ■(  ipitUy— Canrl  BO-t  accept.— 
Trial  court  must  accept  plea  of  Rullty.— 
People    v.   Delany,    4S    Cal.    394.    3SG. 

See.  also,  post,   I  1D17,   note   Fart   II, 

Aa  to  wifk^nwal  •(  plea  of  cnlltr.  see, 
post,    HOIS,    ana   note. 

S.  Bane— RlKkl  to  Intcrpoac.  —  There  Is 
no  provision  of  constitution  or  ot  any 
statute  which  prevents  defendant  from 
pleading  Kullty  Instead  ot  having-  trial  by 
Jury.  H  he  elects  to  plead  guilty  to  Indict- 
ment,  provision  of  statute  for  determlninit 


■  plea  of  CBlltr. 


degree  ot  guilt  for  purpose  of  fliing  pun- 
ishment does  not  deprive  him  of  any  right 
of  trial  by  Jury.— People  T.  Noll,  30  Cal. 
IE4,  1(6. 

4.     Sbbc — Walrcv    of    rlgkt    la     trial     ky 

Iwrr.  —  Defendant,  by  pleading  guilty. 
waives  his  right  to  trial  by  Jury.— People 
V.  I^nnoi,  «7  Cal.  lis,  lie,  t  Am.  Cr.  Rep. 
G43,   T   Pac.   280. 

Aa  to  eo>TletloB 
see,   ante,   |  S89.   a 

Aa  to  ^ctcmlBatlfn  at  «e«ree  apoB  plea 
at   icalltr.   see,    post,   f  1191,   and    note. 

Aa  to  plea  o(  gralltr,  witkdrawal  of,  see, 
post,   I  1018  and   note. 

Aa  to  nalTcT  of  right  to  trial  ky  iary 
after  plea  of  galltr,  sse,  post,  i  1012,  note 
par.    10. 

B.  Pica  of  Bot  gouty— Waiver  ot  Irrega. 
lartty  In  arralgaBeBt^Bntry  by  defendant 
ot   plea   ot  not   guilty,    upon   which    he   was 


■esu. 


larlly  as  to  delivery  of  copy  of  Informatli 
to      counsel      Instead      of      defendant      upon 
arraignment.— People    v.    Suesser,    141    Cal. 
364,    36T,    T6   Pac.    1091. 
See,   also,   post,    g  lOlT,   note   Part  in. 
Aa   to  wltkdranal  ot  pica    of  aot  gnlltr. 
see,   post,   I  lOlT,  note   pars.   Ig-2S, 

coBTtetfoB    or   aeqalttBl    of    klgkcr 
effect  of,  see,  post,  1  1013,  and  note. 


•  to  for 


lolttal 


I  T94. 
Aa  to   fonaer   acqaittal   o 
of  state,  see,  ante,  i  T93. 

As  to  foraer  ae^alttal,  wkat  la, 

1 1022  and  note. 


CDavfetloB  oat 


ivlct 
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Ipt.  1 


ncqnlttal,  whM  li 


Aa  t*  plea  at  towwitt  ramvletlan  «  a 
lDltt>l,  Bee,   ante,   I  eST   and  note  Part  i: 

Aa  to  riva  of  nol  (Dlitri  what  I>  pat 
iHae,  Bee,  poet.  I  lOlS  and  note. 


«.     Plea 


■CoavlcllflH 


■OB.— Not 


pi. 


lit  defendant  to  file 
prior   conviction   of 
inolher  party  for  same  olTanee  with  which 
?ed.      Conviction    of    one 


of   othel 
124. 


— People   T.  Johnson,   i1   i 


Z.  Where  the  defendant  In  a  criminal 
ectlon.  after  having  entered  pleai  of  not 
guilty,  former  acquittal,  and  once  in 
Jeopardy,  withdraws  hia  plea  of  not  guilty, 
enters  a.  plea  of  sullty.  and  makes  applica- 
tion to  be  released  on  probation,  he  can 
not,  after  the  denial  of  his  application  and 
the  pronouncemen)  of  Judgment,  insist  upon 
a  trial  upon  the  issues  raised  by  the  spe- 
cial pleas,  notwithstanding  there  was  no 
express  withdrawal  thereof. — People  V. 
Strlckler,    1S7   Cal.   HI.   Ut   Pac.    170. 

9.  The  questions  as  to  whether  defend- 
ant had  been  formerly  acquitted  of  the 
same  offense,  or  been  once  in  Jeopardy,  were 
matters  proper  to  be  presented  by  plea, 
and  not  by  motion  to  set  aside  the  Indict- 
ment or  in  arrest  of  Judgment. — People  v. 
Strlckler,    117    Cal.    (iT,    140    Pac.    2T0. 


See.  also,   post,   1 1017,   note   Part   IV. 

T,     Plea   af   oace    In    Jeopndr— Aathartfr 

for. — Prior  to  adoptlen  of  amendment  of 
April  S6,  ItSO,  there  was  no  authority, 
under  this  section,  for  plea  of  once  in 
Jeopardy,  although  evidence  showing 
former  Jeopardy  could  be  proven  under  plea 
of  not  guilty.— People  v.  Cage,  4g  Cal.  !!3. 
S19,    IT    Am.    Hep.    436. 

See.    also,    post    I  1018,    note    Part    IV. 

Aa  to  dlanliiBBl  af  aetlVM  ■■  a  kar,  see, 
post,    I  laST   and   note. 

Aa  to  leopardy,  wkat  eoaadtatca,  see, 
ante,    {  687    and    note. 

Aa  t. 


10.     Smmt — Mast    be  tor 


affeue   rkarge«. 

nee  in  Jeopardy, 
[St  be  for  offense  charged 
and  not  for  oftense  not 
Included  within  one  charged.  —  People  v. 
Devlin.    14S    Cal.    Itt,    123.    T«    Pac.    900. 

11.     Saaie — Hnat  be  vaaaed  oa  by  Jary 

Pleas  of  once  in  Jeopardy  and  former 
acquittal  present  an  issue  of  fact,  and 
defendant  is  entitled  to  have  both  these 
pleas  passed  upon  by  Jury  before  Judg- 
ment can  properly  be  pronounced  in  case 
against  him.  And  where  plea  of  once  in 
Jeopardy  is  not  passed  upon  by  Jury,  and 
there  Is  nothing  in  record  to  show  that 
defendant  withdrew  or  waived  plea.  Judg- 
ment will  be  re  versed. —People  v.  Tucker, 
HE    Cat.    337,    139,    47    Pac.    111. 


§1017.  PLEAS,  HOW  PTTT  IN,  AND  rOBH.  Every  plea  must  be  oral, 
and  entered  upon  the  minutes  of  the  court  in  substantially  the  following  form : 

1.  If  the  defendant  plead  guilty:  "The  defendant  pleads  that  he  is  guilty 
of  the  offense  charged." 

2.  If  he  plead  not  guilty:  "The  defendant  pleads  that  he  is  not  guilty  of  the 
offense  charged." 

3.  If  he  plead  a  former  conviction  or  acquittal:  "The  defendant  pleads 
that  he  has  already  been  convicted  {or  acquitted)  of  the  offense  charged  by 

the  judgment  of  the  court  of (naming  it),  rendered  at  (naming 

the  place),  on  the day  of ." 

4.  If  he  plead  once  in  jeopardy:  "The  defendant  pleads  that  he  has  been 
once  in  jeopardy  for  the  offense  charged  (specifying  the  time,  place,  and 
court)." 

History:    E^aacted  February  14,  1872,  founded  on  !1  299,  300  Criminal 


PLEAS— HOW  PUT  IN. 
I.  In  Genebal. 
n.  Plea  or  Guilty. 

III.  Plea  or  Nor  Gdiltt. 

IV.  Pleas  or  Former  Conviction  ox  Ac- 

quittal—Once  IN  Jeopa&dx. 


I.  In  Oenesai.. 

1.  Form — In  general. 

2.  No  plw  entered. 

3.  Same — After  overruling  demnrrer. 

4.  Same — Amendment   of  informatioii. 
6.  Sams — Silence  of  reuord. 
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PLEAS — HOW  PUT  IK — PLEA  OP  GUILTY. 


.    a.  Presenee  of  defeodant — As  to  neeea- 

7.  Same  —  Exception     in     misdemeanor 

8.  Written  plea  not  peimitted. 
IL  Plba  or  OviuFY, 

9.  Deaignating  degree  of  offense. 

10.  Duty  of  court  after  plea — In  general. 

11.  Same — Plea  to  leeiei  offenae  not  per- 

mitted. 

12.  PreeumptioD  from  record. 

13.  Sufficiency  of  record. 

14.  Where  prior  conviction  is  charged. 

III.  Ple.\  op  Not  Quir^ry. 

15.  Form  —  Substantial  compliance  with 

statute. 

16.  Preseace  of-  defendant— Counsel  enter- 

ing plea. 

17.  Same — -Impeaching  record. 

18.  Same — Presumption   of   presence. 

19.  Withdrawing    plea— D  e  m  u  r  rer     or 

motion  to   set   aside. 

20.  Same — Discretion  of  court. 

21.  Same — Same — Abuse  of  discretion 

mast  appear. 

22.  Same — Inexperience   of   eounael. 

23.  Same — Reason  for  refusal  immaterial. 

IV.  Pleas  of  Forueb  Conviction  ob  Ac^uit- 

TAir— Oncb  in  Jbopaboy. 

24.  Acquittal  of  higher  offense  by  convic- 

tion of  lower. 
80-  27.  Same — Must  bo  pleaded   specially. 

28.  Same — Same— Contrary  rule. 

29.  Form  of  entry— Ecsort  to  written  in- 

strument. 

30.  Issue  of  fact  raised  by  plea. 

31.-  Jeopardy  must  be  pleaded — In  general. 

32.  Same— SulBcieney  of — Particular  facts 

stated. 

33.  Same — Must  be  submitted  to  jury. 

34.  Nature   of   plea — Separate   from   plea 

of  not  guilty. 

35.  Befutal  to  allow  plett. 

36.  Reopening  ease. 

37.  When   plea   allowed— Trial  de  novo. 

I.  IN  OBNERAU 
,  1.  Pom  —  IB  (caeraL  —  Entry  upon 
talnutcs  as  follows:  "1.  Defendant  pleads 
not  Bullty  of  Dirense  chttrged:  t.  A  former 
acquittal;  S,  Once  In  Jeopardy,"— Is  not  In 
subslanlial  compliance  with  this  section, 
—People 


O'Leary, 
tl     (upon 


Cat.   10,   31,   18   Par 


■.nring 


tie.  : 


Pac. 


People 


Aa   1v    ■■■clrBC)'    Df   re»r4    of    plea,    see 

par.   13.   tills   note. 

3.  No  pica  ratered. — Where  defendant 
dfd  not  plaad  to  indictment,  nor  was  he 
offered  an  opportunity  to  plead,  verdict  of 
KUlIty  IB  nullity,  and  he  did  not  waive  his 
right  to  plead  by  submlttlns  to  trial. — 
People   V.    Corbett,    28    Cal.    128,   S30. 


s.  SaM*  — Aner  •TcrrallBir  denarrep.— 
Where  plea  of  not  suUty  Is  withdrawn. 
and  demurrer  Interposed  to  Indictment, 
which  demurrer  Is  overruled,  and  time 
granted  to  defendant  to  plead,  trial  and 
conviction  of  defendant  without  new  plea 
Is  void.— People  v.  Monagban,  102  Cat.  229, 
232.    Se    Pac.    Sll. 

4.  SaD( — AateadaivBt  sf  InConaatlSB. — 
Where  defendant  Is  charged  with  commis- 
sion of  offense  subsequent  to  date  of  filing 
of  Information,  and  he  pleads  not  guilty, 
and  on  trial  Information  was  amended  by 
charging  offense  to  have  been  committed 
prior     to    tiling    of    information,     the     trial 

raignmenl  and  plea,  was  error.  The  plea 
that  was  entered  to  original  Information, 
which  stated  no  offense,  did  not  Join  Issue 
to  amended  Information. — People  v.  Moody, 
69   Cal.    184,    185,    10   Pac.    39!. 

a.  Smmtt  —  SIIn»  of  neord.  —  Where 
minutee  of  court  do  not  show  that  defend- 
ant pleaded  to  indictment,  court  will  assume 
that  there  was  no  plea,  and  omlsalon  to 
plead  Is  fatal  to  Judgment,  even  after  ver- 
dict.—People  V.   Qslnes,   52  Cat.  «79,   490. 

C  PrcaencF  o(  drteBdant — As  to  neeea- 
uitr  '"■■- — It  is  unnecessary  for  prisoner  to 
be  present  and  plead,  except  In  case  where 
he  pleads  guilty. — People  v.  Thompson,  4 
Cal.    219,    243. 

T,  Saaie  —  Psccptloii  In  ulaArmrBBsr 
caS^s. — E:ver>'  plea  must  be  oral,  and  de- 
fendant must  be  arraigned  In  person  and 
plead  In  person,  unless  In  case  of  misde- 
meanor.— People  V,  Redinger,  66  Cal.  190, 
298.   30   Am.   Rep.   32. 

As  to  pica*  la  cases  of  latadcBieiiBar,  see. 
post,    i  1429. 

8.  Written  pica  ast  pcnitted.  — Every 
plea  In  criminal  case  must  be  oral,  and 
It  Is  not  error  to  refuse  to  permit  defend- 
ant to  file  written  plea. — People  v.  John- 
son,   47    Cal.    122,    124. 

IT.     PLEA   OF  QUILTT. 

A-  to  plea  of  anlltr.  by  wh*H  pat  la, 
see,    post,    i  1018    and    note. 


:    Is    held    that    the 


tn,    IS    Pac.    884. 
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V.     D«ilK>atl>K       'ecrea       af       dS«bc. — 

Where  intormallon  charges  burglary  gta- 
erally,  and  defendant  pleads  ■'gulliy  ot 
burelarir  o(  the  flrat  degree."  thus  admlt- 

nlght-tlme.  no  substantial  right  of  defend- 
ant Is  invaded  by  failure  of  court  to  And 
degree  of  crime. — Ex  parte  Haase,  G  Cal. 
App.  6*1,  90  Pac.  9««.  947.  See  People  v. 
O'Brien.    4   Cal.    App.    T2S,    E9    Pac.    tSS,    439. 

See,    also,    ante.    I  IDIB,    note    pars.    2-4. 

la.  Duly  a(  canrt  atter  pica— 1>  Keaeral. 
— Where  defendant  pleads  guilty,  and  his 
plea  Is  entered  on  record,  he  stands  con- 
victed, and  nothing;  remains  to  be  done 
except  to  pronounce  Judgment.— People  T. 
Qoldsteln,    SZ    Cal.    432,    433. 


—PLEA  OP  ?IOT  OUILTT.  [Pt.  U. 

■lantial  compliance  with  form  prescribed 
by  this  section. — People  v.  Wallace.  101  Cal. 
JSl,   ZS2.   IE   Pac;   StZ. 

See.   also,  ante,   f  1011,   note  par.   E. 

1«.  PreneMec  ot  defciidBBt — Caaascl  en- 
terlBK  plea — Counsel  for  defendant  may 
plead  not  KUlUy,  and  plea  may  be  entered 
on  minutes  of  court  in  absence  of  prisoner. 
— People   V.    Tbampson,    1    Cal.    239,    243. 


larceny,  tr 

iBl  judge  gram 

B  new  tr 

■lal 

,  which 

order  waa 

iHreme   c 

appeal    by 

people,     super 

Jurisdlctio: 

n   to  entertain 

plea  of 

illty    of 

petty    larc 

:    Judg- 

verdlct.- 

-People  T. 

Woods.   84 

Cal.    441.   44J. 

S3    Pac. 

Ill 

9. 

11.     Pre. 

>V»Ptl»B       trsB 

I     remrd 

■Where 

record  sho' 

vs  that  defendant  pteai^ 

led 

"guilty 

In    respont 

>e    to   the   court 

,"  It  Jus 

that    plea    wa 

a    m    re 

as    gulll 

guilty. — Pi 

soplo   V.   Millar, 

42,    646, 

70    Pac.    7SB. 

where 


from    the 


there    was 

plea,  and  even  if  there  was  Informality  In 
the  matter  It  waa  entirely  without  prejudice. 
— People  V. .  Alrole.  —  Cal.  App.  — ,  188 
Pac.  B17.  following  the  doctrine  in  Peiyile 
V.    Tomaky,    30   Cal.   App.    B72,    130   Pac.   1S4, 

See,  also,  par.  1.   this  note. 

14.  Wbere  prior  coBvlctloii  ■■  charged. — 
Plea  ol  "guilty  of  offense  charged  In  Indict- 
ment" means  plea  of  guilty  of  both  charge 
and  prior  conviction. — People  v.  Delany.  49 
Cal.    394.   39«. 

III.     PLEA  OF  NOT  GUILTY. 


17.  SDBie — ImveaehlBg  rre»r«.  —  Where 
defendant  entered  plea  of  not  guilty  at 
time  of  his  arraignment,  he  can  not.  after 
Jury  has  been  impaneled  and  sworn.  Im- 
peach record  by  proving  that  In  fact  plea 
has  been  announced  by  his  counsel,  and 
not  by  himself. — People  v.  Emerson,  130 
Cal.    E«2,    GS9,    E3    Pac.    1069. 

Where,  after  arraignment  and  granting  of 
lime  to  plead,  at  defendant's  request,  plea 
of  not  guilty  is  entered  by  counsel  on 
behalf  of  defendant,  where  there  is  nothing 
In  record  to  show  contrary.  It  wlir  be  pre- 
sumed that  defendant  was  present  when 
plea  was  entered. — People  t.  Cllne.  93  CaL 
374.  379,  23  Pac.  391. 

1«.  WllhdranlBK  plea  —  Detaarrer  ar 
motloB  to  >et  asMe. — Defendant,  who  ap- 
peared on  his  arraignment  without  counsel, 
and  pleaded  not  guilty,  may  demur  or  move 
to  set  aside  Information  by  applying  to 
court    for    leave    to    withdraw    his    plea    at 


t  befor 


Ihat  the  defendant  waa  asked  If  he  was 
ready  to  enter  a  plea,  and  that  he  stated 
Ihat  he  was  not  guilty,  and  further  shows 
Ihat  the  trial  was  then  set  for  a  specified 
dale,  is  sufficient  under  the  requirements 
of  the  ahove  section;  in  the  absence  of 
showing  to  the  contrary,  presumption  is 
that    offlclal   duty    was   performed,   and   that 


'alv( 


right 


trial 


It   t\ 


I.  Sane — DlseretloB  of  coart. — It  Is  not 
se  of  discretion  by  trial  court  to  refuse 
allow  defendant  to  withdraw  his  plea 
not  guilty  and  Interpose  demurrer  to 
rmallon  and  motion  to  set  aside.— Peo- 
V.  Shem  Ah  FV>ok.  <4  Cal,  380.  382.  1  Pac. 
People    V.    Staples,    149    CaL    105,    410. 


t   to  s 


Indicating 

an  abuse  of  that  discretion  are  shown. 
action  ot  trial  court  will  not  be  disturbed. 
—People  V.   Lee,   17   Cal.    78,   80. 

32.     Sbbk — l>rxBcriPBee    of    eosuel    may 
supply  reason  why  motion  to  sel  aside  was 


As  to  plea  at  not  gatlty.  vrkat  auir  he 
Vlvea  Ib  evldeaee  thercUBdcr,  see,  post, 
I  1020    and    note. 

Ah  to  plea  of  aot  gulltr  nhere  lefcndaat 
TPtBHB  to  ummim,  see,  post,  1  1024  and  note. 

IS.  Perm — SabstaBtlal  eoMpIlBBCe  witk 
olatBte. — Where  record  shows  that  defend- 
ant interposed  plea  of  "not  guilty  ot  charge 
as  stated  In   Information,"   this   Is   in   sub- 


showing  of  s 


ot  tac 


laide 


uld  be  bai 


but 

irlence  must  be  sup- 
it  showing  existence 
ipon  which  motion  to 
Bd. — People  V.  Staples, 
Pac.    8Sfi. 


149    Cal.    40S, 
S3.      Same — ReasoB  for  refaaal  IniHBterial. 

—Where  court,  in  exercise  of  its  discretion, 
refuses  to  allow  plea  of  not  guilty  to  be 
withdrawn  for  purpose  of  moving  W  set 
aside  indictment.  It  is  Immaterial  whether 
record  does  or  does  not  disclose  reason  for 
court's  action.— People  v.  Lea.  17  Cal.  Te,  10. 
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Tit.  VI,  ek.  IT.]    PLEAS  OF  P-ORMER  ACttUITTAL,  ETC^ONCE  IN  JEOPARDY.  •  IMT 


IV.     PLEAS  OF  FORMER  CONVrCTION  OH 
ACQUITTAL— ONCE  IN  JEOPARDY. 
As  to  fsnaer  aevaltlal,  wkat  ts.  Bee,  post, 
I  1021    and    IiQte. 

Aa  t*  farmer  aeqalttaL  irkat  ■■   BOt^  see, 
poB[,    t  lOtl   and    note. 

As  t»  former  eoavletloa  or  aetialttal   for 
.  [10Z3  and  note. 
foa    or   angalttal    of 
ite.    f  S87    and   note. 


his    1 


of  exceptions.— People  v.  O'Leary.  TT  Cat. 
30,  33.  U  Tbc.  8GS,  22  Id,  24  (upon  rehear> 
Ing  reversing  People  v,  0"Laarj',  t  Cal. 
Unrep.    843.    1(    Pac.    884). 

led   to   par.   1.   ttits  note. 


IllKlier  a  Sena*, 

34.  Aeqalttal  af  hlskei 
vIcttoB  sf  lower,^ — Where  defend  ant  waa 
convicted  of  manalauehter  upon  Indictment 
charglnK  murder,  he  may,  on  second  trial, 
plead  former  conviction  of  manslaughter  as 
acquittal  of  crime  of  murder:— People  v, 
aitmore,    4   Cal.    ITS,    3TT.    80    Am.    Dec.    620. 

See,  also,  ante,  |  1016,   note  pars.   6-11. 

28.  Same— Msat  be  beaded  aneclally— 
Whole  question  of  once  In  Jeopardy  la  en- 
tirely forelKn  to  ease,  unlesa  raised  by 
special  plea,  and  when  ao  raised.  Issue  of 
fact  la  presented,  which  jury  ftlone  pob- 
sesses  power  lo  pass  upon. — People  v. 
Bennett.  114  Cal.  ES,  GO,  IE  Pac.  1013;  People 
V.  HcFarlane,  138  Cal.  481.  484,  61  L..  R.  A. 
346.   Tl    Pac.   6«8,    T2   Id.    48. 

2t.  Where  defendant  accused  ot  crime  Is 
lound  Kullly  of  leaser  ofTense.  and  new  trial 


forn 


■f  faet  : 


Ictlor 


■ed  by  plea.— W her 

rullty    i 


I    alsu   pies 
lllttBl.     iBsuei 


hlKher  offense,  or  of  plea  of  once  In 
Jeopardy  of  that  orfense  upon  trial.  It  Is 
neresflary  for  him  to  plead  either  "former 
acqullfal"  or  "once  In  Jeopardy,"  and  If 
he  omits  to  do  so,  and  Is  found  Kullty 
of  offense  charged,  he  can  not  urge  such 
plea  upon  second  motion  lor  new  trial. — 
People  V.  Bennett,  114  Cal.  56,  &9,  4G  Pac. 
1013.  See  Rebstock  V.  Superior  Court.  146 
Cal.    308,    3ie.    60    Pac,    66. 

27.  Where  defendant  Is  charged  with 
one  offense  and  convicted  of  lesser  offense. 
and  new  (rial  Is  ordered,  he  still  stands 
charned  with  original  offense,  and  he  could 
avail  himself  of  former  acquittal  of  greater 
offense  only  by  plea  and  proof  supporting 
it, —People  V.  McFarlane.  138  Cal.  481.  484, 
T2    Id,    48,    61    L.    R.   A.    345,    Tl    Pac.    668. 

ZR.  Same — Same — Coalrary  rvlr. — Where 
defendant  has  been  convicted  of  offense 
included  In  charge  In  Indictment  or  Infor- 
mation, and  new  trial  Is  awarded,  court 
has  no  Jurisdiction  to  require  bim  to  enter 
any  further  plea  thereto  In  order  to  pre- 
serve his  constitutional  right  not  to  be 
placed  twice  In  Jeopardy  for  higher  offense, 
—In    re    Bennett.    84    Fed.    S24.    32T. 

2>.  Forai  of  ealry — Reasrt  to  written 
IniilrBmeBt. — Pleas  of  former  acquittal  and 
once  In  Jeopardy  must  be  entered  upon 
minutes  substantially  In  form  prescribed 
by  thia  aectlon,  and  If  not  so  made  and 
entered.  Jury  need  not  And  upon  them.  The 
appellate  court  can  not  resort  to  written 
document  filed  at  same  time  plea  was  en- 
tered, in  aid  ot  plea  actually  entered,  if 
this   document  la  not   Incorporated    In   bill 


1  raised  by  both  plei 
fendant  Is  entitled  to  verdk't  on  both. — 
People  V.  Klnsey,  Bl  Cal.  3T8.  279;  People 
V.    Puqua,    El    Cal.    3T7. 

SI.  Jrapardy  maat  ke  pleaded.— Ik  cen- 
eral. — Question  of  once  In  Jeopardy  can  only 
arise  after  an  issue  has  been  made  by  pli>a. 
—People  V.  Lee  Tune  Chong.  04  Cal.  JT». 
iST,    28    Pac.    7T«. 

33.  Same — SaneleBcy  of — Portlealar  tmrtn 
■tated,— Where  the  defendant  sets  forth  all 
the  facts  Including  the  apeclflc  time,  places 
and  courts  In  any  way  relating  to  the  plea 
ao  that  even  laymen  could  understand  the 
Import  of  the  plea.  Instead  of  using  the 
simple  form  prescribed  by  aubdivlslon  4  of 
this  section,  the  only  valid  objection  that 
could  be  urged  against  it  Is  that  It  con- 
tains  more  than  the  law  aemands.  but  this 
can  not  deprive  the  defendant  of  the  right 
to  have  It  considered. — People  v.  Disperatl. 
11    Cal.    App.    466,    477,    105    Pac.    SIT. 

33.  Same — Must  be  Hahmltted  lo  Jnry. — 
It  is  duty  of  court  to  submit  to  Jury  Issue 
raised  by  plea  of  former  jeopardy,  and  to 
have  It  speclflcally  passed  on  by  that  body. 
In  addition  lo  special  nndlng  upon  plea  of 
not  guilty.- People  v,  Hamberg,  84  Cal.  168, 
4T3,    24    Pac.    298. 

34.  Nature  •(  plea — Separate  tram  plea 
ot    not    mmHty. — Plea    of    former    convlcliun 


prevei 

It  trying  ol 

■  apecial  pi 

separately.— 

lUl    Cal.    355, 

359,    11    Am. 

Cr.    Hep.    108.    G3 

Pac.    802. 
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acquittal. — 
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)  v.  Curtis, 

76  Cal.   5T, 

59, 

,  17  Pac.  941. 
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Reope-I.g 

ease  ^11 

Is 

In    discretion 

Ot      CO 

un    to    alio 

ng 

of   case    for 
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-Sy, 

where   plea 

had   b 

evidence   had 

been   1 

thereon  un 

til 

argument  of 

couns, 

El.— People 

V.    Roas. 

65 

Cal.     104,     1 

Pac.    491. 

37.     Wken  plea  oilowrd — Trial  de  aavo 

Where,  during  trial.  Juror  becomes  sick, 
and  new  Juror  Is  aworn,  and  trial  proceeds 
de  novo,  defendant  Is  entitled,  after  Juror 
Is  sworn,  and  before  trial  begins,  to  enter 
pleas  of  former  acquittal  and  once  in 
Jeopardy.— People  v.  Stewart,  64  Cal.  60,  (l. 
28   Pac.   111. 
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§  1018.  PtEA  07  aUILTY,  HOW  PXJT  IN,  AND  WHEN  IT  MAY  BE 
WITHDRAWN.  A  plea  of  guilty  ean  be  put  in  by  the  defehdant  himself 
only  in  open  court,  unless  upon  indictment  or  information  against  a  cor- 
poration, in  which  case  it  may  be  put  in  by  counsel.  The  court  may  at  any 
time  before  judgment,  upon  a  plea  of  guilty,  permit  it  to  be  withdrawn  and  a 
plea  of  not  guilty  substituted. 

HIatory:      Enacted  February  14,  1873,  founded  on  H  301,  30!  Criminal 

Practice  Act  1851,  Stats.  1851,  p.  245;   amended  April  9,  1880,  Code 

AindtB.  1880  (Pen.  C.  pt.),  p.  18. 
PLEA   OP   GUILTY— WITHDRAWAL    OF. 

1.  Defendant  must  plead  guilty  in  person. 

2.  Same— Nothing    left    to    implication. 

3.  lesue  of  fact  on  pleo. 

4.  Withdrowing  plea— Advice  of  others. 

5.  Same — Absolute  right   of  defendant  to 

withdraw  plea  of  guilty, 

6.  Same— Same  —  Timely  application    for 

7- 13.  Same— DiBcretion   of  conrt. 

14.  Same— Same — Liberal   exercise   of   dia- 
ls. Same— Same —Eeviewetl    by    appellate 
court   for  abuse   of   discretion. 

16.  Same — Doubt  as   to   sanity. 

17.  Same — P^ct  not  admissible  as  confes- 

18.  Same — Pear  of  mob  violence. 

19.  Same — Inadvertence    and    without    due 

deliberation. 

20.  Same  —  Speculation     on     clemency     of 

21.  Same — Trifling  with  court. 

1.  Drt«d»t  miHt  plrad  KHiltr  ■■  veno> 
~-LB*r    will   not    allow    atlorBsy   or  os>B>el 

to  admit  away  life  or  Ubertj'  of  parly.— 
People  V,   Thompspn,    4   Cal.  2S8,   S39,  243. 

2.  Samp— Nothinic    i*«    to    l-Hleatlon,— 

Nothing  fhoiiia  be  left  to  Implication,  and 
plea  of  RUllty  Bhould  be  eipllcllly  made 
by  defendant  himself  In  person.  In  pres- 
ence of  court,  and  should  not  be  entered 
without  hta  express  consent,  ^Iven  by  hli 


order  to  carry  out  the  evident  Intent  of 
the  legislature.  Thus  such  a  provision  was 
Incorporated  in  the  Iowa  code  of  18B1.  and 
the  provision  baa  been  carried  Into  every 
subsequent  code  adopted  In  that  state,  and 
an  unbroken  line  of  cases  from  the  earliest 
decision  to  the  present  time,— notwith- 
standing' able  and  violent  assaults  upon  (he 
doctrine. — hold  that  the  provision  Is  man- 
datory, siving  the  defendant  a  right  to 
withdraw  a  plea  of  guilty  at  any  time  be- 
fore Judgment  entered, — State  v.  Kraft.  10 
Iowa  130;  State  v.  Oehlahalger,  3S  Iowa  297; 
State  V.  Farlee,  Tl  Iowa  461.  38  N.  W.  15E; 
Stats  V.  Uartman,  ISS  Iowa  104,  »T  N.  W. 
R«I, 


S.     Sawe- 


Ssme  — Ttmplr   apvIteatloB   for 

made  which  Is 


In  full  compliance  with  the  provisions 
the  statute;  fiuch  application  comes  too  li 
after  Judgment  has  been  pronounced, — Sti 
v.  Buck,  5»  Iowa  aS2.  13  N.  W.  343.  f 
Stats  v.  Hartman,  122  Iowa  104,  »T  N.  ' 
S81. 


t  be   disturbed   c 


pens 


lally. 


lourt. 


—People   V.   McCi 

guilty    of    charge 
Issue  of  fact  is  p 
gree  of  offense.— People 
S42,    S46,    70    Pac.    735. 
Ab    to    prorvedlBKB    to 


1    Cal. 


tcept    for    abuse. — People    ' 
al.     403,     SG    Pac.    8S0. 


ted  t 


People  V.  Dabne 


Its  action  must  be  upheld 
of  discretion  ts  shown. — 
',  153  Cal.  S»a,  403,  »S   Pac 


uilty,   and   ther 


sheriff, 


advice 


irney,  wllhdrew  his  plea,  and  pleaded 
Ity,  ci-uri  did  not  err  In  refusing  to 
w  him  to  withdraw  his  plea  second 
e,  and  plead  not  guilty. — People  v.  I.en- 
.    S7    Cal.   113,   11*.    6   Am.   Cr.   Rep.   Ut. 


entered  under  c! 
that  the  accused 
cajoled,  the  disi 
by  this  section  c 
abused.  If  the  i 
withdrawal  of  s 
Bostlc,   1*7  Cal, 


0  have  been 


plea  of  guilty. — People  1 
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Tit.  VI,  ek.  IT.]  PLEA  OP  NOT  GUILTY— PUTS  IN  ISBI'E  WHAT.  Q  ><»• 

ilty  of  defendant  at   time   plea  of 


and  enter  another  plea  or  pleas,  la  the 
rule  In  this  state. — People  v.  Brown.  S8  Cal. 
App.  4S.  ITS  Pac.  IC:  People  v.  CosKrove. 
—  Cal.  App.  — ,  192  Pae.  ISB,  followlnB 
doctrine  In  People  v.  Miller.  IH  Cal.  10. 
45  Pac.  986.  and  People  v.  Dabner,  1G3 
Cal.   ise.   >6   Pac.   I8D. 

11.  Thus,  an  application  (or  leave  to 
withdraw  a  plea  of  KUllty  belnK  addressed 
to  the  discretion  of  the  court,  where  one 
charged  with  fraudulently  Issuing  a  check 
on  a  bank  where  he  had  no  funds  pleaded 
not  guilty  but  admitted  a  prior  conviction 
of  a  felony  which  was  alao  charged,  but 
at  the  time  set  for  the  hearing  pleaded 
guilty  and  asked  tor  probation,  which  was 
denied,  the  trial  court  did  not  abuse  its 
discretion,  when  the  case  was  again  called. 
by  denying  the  defendant's  request  tor 
leave  to  withdraw  his  plea  of  guilty  and 
to  plead  m>t  guilty.— People  v.  Brown.  IS 
Cal.   App.   4S,   176    Pac.   85. 

12.  The  same  doctrine  Is  announced  Id 
Washington  under  a  statute  with  prac- 
tically the  same  provisions  as  are  found 
In  the  above  section. -—Slate  v.  Cimlni.  G3 
Wash.    168,    101    Pac.    891, 

13.  This  Is  the  general  doctrine  In  the 
great  majority  of  the  Jurisdictions.— See 
notes  8  Ann.  Cas.  337.  16  Ann  Cas.  973; 
also  g  R.  C.  L.  p.  Ill,  g  77;  30  Cyc,  350. 

14.  Sanse— Sbbi( — ^l.lberal  ntrrlmr  sf  dla- 
rretloH  to  be  extended  by  trial  courts  In 
such  cases,  for  the  reason  that  the  law 
seeks  no  tinfair  advantage  over  the  defend- 

;hful    to    >ee    that 


the 


sedini 


which 


life 


:    involved,    shall    be    fairly    and 

Impartially  conducted.  But  the  mere  fact 
that  a  defendant,  knowing  fully  his  rights 
and  the  consequences  of  his  act,  believed 
or   hoped,   or   was   led 


.uld  r 


llghte 


1  upon  a  plea  of  guilty  than 
he  would  receive  were  he  convicted  by 
the  verdict  of  a  Jury,  presents  no  ground 
(or  the  eierclae  of  this  liberal  discretion. 
^People  V.  Miller,  114  Cal.  10,  46  Pac.  966. 
IS.  SoHe — Snnte  Reviewed  hr  aiivellate 
ronrt  for  abBae  of  dlBcretloa,  only,  and  in 
the  absence  of  a  clear  abuse  ot  discretion 
the  ruling  will  not  be  reviewed —People  V. 
Brown,  SS  Cal.  App.  46,  ITS  Pac.  85.  fol- 
lowed In  People  v,  Cosgrove,  —  Cal,  App. 
— ,  1»3  Cal.  lOG.  See  Com,  v.  Tucker,  1S9 
Mass.   457,  7  L^  B.  A.    (N.  S,>   1066,  76  N,   E. 


circumstances,   ahould   grant   n^ 

Plead  not  guilty.— People  v.  Scott,  59  Cal, 
141. 

II.  Same— Fact  not  Bdii>l»lble  as  easfea- 
■toB.  —  Where  defendant,  atler  pleading 
guilty,  withdrew  plea,  and  pleaded  not 
guilty,  with  permission  of  court,  under  this 
section  this  fact  can  not  be  admitted  In 
evidence,  and  proved  as  an  admission  or 
confession  of  defendant. — People  V.  Ryan. 
82   Cal.    817,    619,    2J    Pac.    131. 

18.  Hame^Fear  of  nob  vloleaee. — Where 
defendant  had  pleaded  not  guilty  to  charge 
of  murder,  and  afterwards  withdraws  his 
rlea  and  pleads  guilty,  it  Is  not  abuse  of 
discretion  for  court  to  refuse  to  allow  him 
to  again  withdraw  his  plea  and  plead  not 
guilty,  where  he  had  aid  ot  counsel  for 
more  than  six  weeks,  and  there  could  have 
been  no  very  keen  fear  ot  mob  violence  on 
his  part,  and  no  unfair  advantage  was 
taken  ot  defendant,  nor  was  he  unduly  or 
Improperly  Influenced,  either  by  hope  or 
fear.  In  pleading  guilty,- People  v.  Miller, 
114   Cal.    10,    IT.    45   Pac.    986. 

10.  Same — Inadverteare.  and  wlthsBt  due 
dellbentlDB.— When  there  Is  reason  to  be- 
lieve    that    plea    of    guilty     was     entered 

hope   that   punishment   would    be   mitigated. 


should    I 


lillnf 


—People   V.  McCrory,    11   Cal. 
456.    462. 

30.  SaBe^SreenlallOB  on  eleneney  of 
coart — Where  defendant  pleaded  not  guilty. 
and.  after  having  confessed  rommtsaion  i>f 
□ITenae,  asked  leuve  to  withdraw  his  plea 
ot  not  guilty  and  substitute  plea  ot  guilty. 


if 


etore 


he 


Ballsed. — People 
V,   Miller,    114  Cal.   ID.   IT,    45    Pac.   986. 

21,     Same  —Trifling  nith  eonrt.  —  Party 

should  not  be  allowed  to  trifle  with  court 
by  deliberately  entering  plea  ot  guilty  one 
day  and  capriciously  withdrawing  It  the 
next.— People   v.   McCrory.   41   Cal.    458,   463. 


§  lOlfl.  WHAT  PLBA  OP  NOT  GUILTY  POTS  IN  ISSUE,  The  plea  of 
not  guilty  puts  in  issue  every  material  allegation  of  the  indictment  or 
information. 

Hlatory:  Enacted  Febmsry  14,  187S,  rfl-enactment  of  3  803  Crtmtnal 
Practice  Act  ISSl,  State.  ISSl,  p.  M&;  amended  April  9,  1880,  Code 
AmdtB.  18S0  (Pen.  C.  pt.}.  p.  19. 
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PLBA  OF  NOT  GKILTY— BVIDBNCB  DITDBB. 


KSDES  RAISED  BY  PLEA  OP  NOT 
GUILTY. 

1.  Every  materUI  allef^tion. 

2.  Identity  of  defeodaDt. 

3.  LoeuH  delicti. 
4-  6.  Where  prior  conviction  ia  charged. 

1.  B*err  Haterlal  allcKatloB.  —  PIeK  of 
not  tcullty  la  plea  of  Kenem]  Issue,  and 
puts  in  iBBua  every  miiterlal  allegation  oC 
Indictment  or  Information. — People  v.  Ah 
Lee,     SO     CaL     tG.     «e. 

2.  UCBtItT  af  detcndaat.  —  Plea  of  not 
sullty  la  denial  of  every  fact  esBentlat  to 
defendant'a  Kullt.  Including  his  Identity 
with  person  wljo  committed  offense. — Peo- 
ple V.  Wong  Sang  Imus,  3  Cal.  App.  221, 
84  Pac.  S43,  845. 

S.  Lona  delicti.— Plea  of  not  euilty  puts 
In   iHBue   averment   In    Indictment   of   place 


en  prosecution  neceasltr  of  proTlnK  locus 
delicti.— People  t.  Bevane,  St  CbL  474,  471: 
People  V.  Aleck,   SI   C&L   1S7. 


4.     Wkere  Frtor  e*Bvletl*B 

Where  defendant  charKed  with  Krand  lar- 
ceny and  prior  conviction  pleaded  "not 
sullty  to  oftenie  charsed  In  indlclment," 
such  plea  Is  denial  of  prior  conviction. — 
People    V.  Lewis,  84   Cal.    4D1,  1   Pac.    490. 

E.  Plea  of  not  guilty  to  information 
charKlns  offense,  with  prior  conviction. 
puts  In  Issue  principal  oCTense,  and  also 
charg-e  of  prior  conviction. — People  v. 
Qutlerrez,    T4    Cal.    81,    84,    IG    Pac.    444. 

e.  Flea  of  not  guilty  to  charge  of  par- 
ticular orrense,  and  previous  convictions  of 
other  offenses,  puts  In  Issue  every  material 
Bllegatlon  of  Indictment  or  Information, 
and  charge  of  prior  conviction  may  be 
proven  before  Jury. — People  v.  Wheatley. 
88    Cal.    114,    IIT,    28   Pac.   VS. 

§  1020.  WHAT  MAY  BE  GIVEM  IN  EVIDENCE  imCEB  PLEA  OF  HOT 
QUILTT.  All  matters  of  fact  tending  to  establish  a  defense,  other  than  one 
specified  in  the  third  and  fourth  subdivisions  of  section  ten  hundred  and  su:- 
teen,  may  be  given  in  evidence  under  the  plea  of  not  guilty. 

History:  Etiacted  February  14.  1872,  re-enactment  of  (304  Criminal 
Practice  Act  1S51.  Stats.  ISSl,  p.  245;  amended  April  26.  1880.  Code 
Amdta.  1880  (Pen.  C.  pt.),  p.  44;  March  22,  1906,  State,  and  Amdte. 
J905,  p.  773. 

and  could  not  be  prosecuted  under  section 
84,  ante. — Rebstock  v.  Superior  Court,  148 
Cal.    SOS,   311,   80    Pac.    6G. 

a.  IvaaaKT,— Where  defendant  pleads 
not  KUlIty.  he  Is  entitled,  under  this  plea, 
to  have  testimony  introduced  on  hie  behalf 
to  ehow  his  Insanity  at  time  alleged  oflense 
was  committed. — People  v.  Olwell,  )S  Cal. 
4G6,    481. 

a.  Je»|iardr.  —  Prior  to  amendment  of 
April  18.  1880,  of  section  1018,  ante,  evi- 
dence tending  to  show  that  defendant  had 
been  once  In  Jeopardy,  and  that  Jury  had 
been  discharged  against  his  consent,  and 
no  verdict  had  been  rendered,  could  be  ad- 
mitted under  this  section. — People  V.  Cage, 
48    Cal.    823,    S29.    17    Am.    Rep.    436. 

4.  Harder  —  DellbermtlaB,  etc.  —  On  a 
cbHrge  of  murder,  question  whether  killing 
was  perpetrated  with  deliberation  and 
premeditation  necessary  to  constitute  It 
murder  In  the  first  degTee  Is  matter  for 
Jury  to  determine,  under  a  plea  of  not 
guilty,— People    v.    Ah    Lee,    SO    Cal.    86,    SI. 

5.  Statafe  ot  Llaltalloas.— Under  this 
section,  defendant  may  show,  under  his 
plea  of  not  guilty,  a  defense  under  statute 
of  llmltatlone. — Rebstock  v.  Superior  Court, 
14E   Cal.    808,    311.    10    Pac    SE. 


1.  Immunity    from   ptmisliment. 

2.  Insanity. 

3.  .Teopardy. 

4.  Murder — Deliberation,  etc, 

5.  Statute  of  limitations. 

As  to  defraae  at  aeeldeal,  sea,  ani 
note   Part  VII. 

As  to  defense  of  eoeretaa,  see,  ani 
note  Pan  VIIL 

Aa  t«  defeaae  at  iafaaeT',  see.  am 
note    Part   L 

Aa  ta  defruae  af  iBsaaltr,  see,  ani 
note   Parts  IV,  V. 

A  a    to     dmnkraneee     aa    ■     deteas 


Aa   to   aelf -defease,   i 


,    it  19T,    198 

rhat   plea   af  •■nat   gallty"   pate   In 

ante,  1  lOlR  and  note. 
naHy  from  vaalakneat. —  Under 
>n.  defendant  may  show  that  he 
;  from  prosecution  by  reason  of 
he  lestmed  for  prosecution  con- 
lleiied    vluiallitn    of    election    law. 


§  1021.  WHAT  IS  NOT  A  FOBHEB  ACQUITTAL.  If  the  defendant  wa» 
formerly  acquitted  on  the  ground  of  variance  between  the  indictment  or 
information  and  the  proof,  or  the  isdictment  or  information  was  dismissed 
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upon  an  objection  to  its  form  or  sobntance,  or  in  order  to  hold  the  defendant 
for  a  higher  offense,  without  a  judgment  of  acquittal,  it  is  not  an  acqaittal 
of  the  same  offense. 

Htatory;     En&cted  February  14,  IS72,  re-enactment  of  i  306  CiimlDal 

Practice  Act  1851,  Stats.  1861,  p.  245;  amended  April  9,  ISSO,  Code 

AmdtB,  18S0  (Pen.  C.  pt.),  p.  1». 

r   JadsKCBt,    wkea   a   bar. 


I.  In  Obnbbai. 

II,  VAIUiNCB. 

L  In  Qkhebal. 

I.  As  to  generally. 

2, 3.  Ab  to  coQBtitutional  proTiaion— Federal 

coostitutioD. 
4-  7.  Same — Same — Constniction  of  federal 

aiaendment. 
8, 9.  Same — Conatruotion  ot  atate  eonatitn- 

10.  Aa  to  eonetitntioDality  of  section. 
11- 14.  Act  an  offense  ander  tiro  aystema  of 
law. 

Id.  Same — Court-martial. 

16.  Prior  ofFsnae. 
IT-  26.  Proaecntion  can  not  split  up  a  crime. 

27.  Tarianco — Checks  not  money. 

28.  Waiter— Consent  of  defendant. 
29-31.  When  conatitutional  provision  may  be 

invoked. 

U.  Vabunck. 

32.  Aa  to  when  in  jeopardy. 

33.  Deacription  of  written  instrament. 

34.  Entire  want  of  evii 
35, 36.  Error  in  reffnrding 

37.  Filing  new  information, 

38.  Forgery — Erroneoua  description  of 

39.  Same — Variance  in  immaterial  pert  of 

instmmeDt. 

40.  Material  variance  no  bar. 

41.  Same — Affecting  substantial  right, 

42.  Same — Legal   connetion   impossible. 

43.  Misnomer    of    party    injured — Middle 

44.  Same — Names  entirely  difFerent. 

45.  Same  —  Offense    otherwise    sufficiently 

described. 

46.  Same — Ownership     of    property     not 

otherwise  saffieiently  described. 

47.  Same — Party  haying  two  names. 

Ab  t*  Beqalttal  or  c«vlefl«  !■  BBOther 
•(ate.  wkerc  JarlMdlvtlaa  ■■  eaBCarreat  <Tl«k 
this  Btate,  see,  ante,   f  1S3. 

Aa  to  ae^alttal  or  eaarleHaa  In  •■«  »( 
tno  coaBtlva.  trkcrc  Jarladlctloa  la  eoaear- 


Aa  to  arrest 
aee,   post.    {  llSi 

Aa  ta  deiaarrer,  allowaaee  of.  wbea  bar 
to  aaother  yroaceattaa,  see,  ante,  J 1008 
and    note. 

Aa     to     diaeharce      of     delcadaat     nk«a 


IlIE 

and   note. 

A* 

•t  larr 

withoa 

verdlet. 

see. 

post.   iim. 

As 

bat  a 

ot  l>  frioar. 

e«,  post 

g  138T  and  note. 

to    dlamlaaal 

where 

■ot    brt 

trial 

iTlihIa  alilr 

daja.  sea.   post. 

1  US!. 

Aa 

tlOB     BOt 

died 

with  la  tklFtr 

post, 

i  1382    and    note. 

to   torelKB  eoBvletloB 

ts.    MGt 

and  DO 

Aa 

to  sraBtiac 

aew  trial,  <««et 

•t,  see. 

post. 

g  1180   and   r 

Aa 

to  Jeopardr. 

see.  ante 

leST  B 

nd  note. 

Aa 

where 

plea    o 

forBicr 

.  g7 

As  (•  ae^Blttal  » 


eoBTletloa  wh«T«  a 


,  see,   ante,   g  tE4  and  note. 


eoBTtetlOB  DT  arqaltlal  la  latcrpoacd,  see, 
poHt.    ]  USE,    aubd,    :. 

As  to  retrial  after  dlaeharse  .  ot  lurr, 
see.    post,     91  ItlS,    1««4    and    notes. 

Aa  to  retrial  of  caiM  after  dfacharke  ot 
Jarr  for  fallare  to  appear  at  readltlaa  ml 
rerdlet,   see,    post,    g  114T    and    note. 

Aa  to  seeoMd  pnaeeatlaa  for  aaae 
oSeaae,    prohibited,    see,    ante,    g  687    and 

Aa  to  aettlBjr  aaide  ladletneat  or  tator- 
matlOB,  arder  ao  bar  to  farther  proaeea- 
lloB,  see,  ante,  f  ))9  and  note. 

Aa  to  Terdiet,  foraa  of,  oa  plea  of  forarr 
eoBTletlOB  or  aeqolltal,  see,  post,  1 1151  and 

I.  IN  GENERAL. 
1.  Aa  to  iceaerallT. — In  addition  to  the 
provisions  of  t<  10£1  and  lOiS,  Penal  Code. 
in  the  bill  of  rlghtB  and  conatitutional 
Buamnty  of  the  federal  and  atate  Bovern- 
ments,  there  are  provisions  which  prohibit 
a,  person  from  being-  twice  put  !n  Jeopardy 
tor  the  same  otTense;  and  In  the  laws  of 
many  of  the  states,  there  are  provisions  tor 
an  Increase  In  the  punishment  to  be 
upon  a  second  or  subsequent 
n  for  the  same  oflenae.  In  the 
protection  of  the  rights  ot  one  accused 
and  presented  (or  trial,  and  In  the  deter- 
mination ot  the  punishment  to  be  infllcled 
under  statutes  providlns-  for  an  increased 
penalty  on  subsequent  conviction.  It  be- 
comes Important  to  determine  what  Is 
meant  by   the   phrase,  "same    ofFense." 


DigilizedbyGoOgle 


PLEA  OF  POBMER  ACQUITTAL— ^9 AHB  OFFENSE." 


in.  II. 


eral  canMltatlon. — The  fifth  amendment  to 
the  reder&l  constitution  provides  as  fol- 
lows: "Nor  shall  any  person  be  subject 
lor  the  same  offense  to  be  twice  put  In 
jeopardy  of  life  or  limb."  In  thie  pro- 
vision, the  phrase,  "same  oITenie."  Is  equiv- 
alent to  a  declaration  of  the  common-law 
principle  (hat  no  person  shall  be  twice 
tried  tor  the  same  offenae,  and  where  the 
plea  of  former  Jeopardy  Is  entered  as  a  bar 
by  reason  of  former  proceeaingrs  in  a  prior 
prosecution,  it  Is  required  of  the  court  a 
consideration  of  whether  In  fact  the  party 
pleading-  such  bar  has  before  been  put  tn 
Jeopardy,  and  If  so.  whether  It  can  be  said 
to  have  been  for  the  same  otTense. — 11  Fed. 
Stats.  Ann.  <id  ed.).  pp.  S74  at  Beq. 

See   pars,    11,   11.    this   note. 

3.  There  may  be  a  great  similarity  In 
facts  where  there  Is  a  substantial  legal 
difference  In  the  nature  of  the  crimes:  so, 
also,  there  may  be  a  diversity  of  circum- 
stances, and  yet  the  legal  character  of  the 
offense  remain  the  same.  In  those  cases 
In  which  there  Is  a  diversity  of  circum- 
stances— e.  g..  of  time  and  place,  where 
time  and  place  are  not  necessary  Innre- 
dlents  of  the  crime  charged — the  offenses 
are  to  be  regarded  as  the  same.  To  con- 
stitute Identity  of  offense,  it  must  appear 
by    the    plea    that   the    offenao    charged    was 


the 


>oth    1 


and    1 


pars.  S  and  9.  this  note.)  If  under  the 
first  Indictment  the  accused  could  have 
been  convicted  on  proof  of  the  facts 
charged  In  the  second  indictment,  an 
Hiqulltnl  or  conviction  on  the  first  Indict- 
ment   constitutes    a    bar    to    a    prosecution 

of  former  Jeopardy  must  prevail.— Com.  v, 
Rob}-.  29  Mass.  (12  Pick.)  436;  Rex  v.  Van- 
dercomb,    S    Leach    SIS. 

4.     Same^Sane — CoBBtraetlaB    mt   fedrnil 

■■mdment The    fifth    amendment    to    the 

federal  constitution,  quoted  above.  Is  a  lim- 
itation upon  the  powers  o(  the  federal 
t  Intended  to  be.  and 


tatlon 


1  the 


thi 


if   the    Union    <Rox    v.    State   of   Ohli 
;.    S.    tS    Ilow.l    414.    12    L,.    ed.    21S;    I 
)oRgs.     4G     Fed.    ITG). 
i-hich  provide  (or  an  increased  punlshmeni 
ipon  a  second  or  subsequent  conviction  foj 
he  -same  olTense."  are  not  In  conflict  wltl 
ndment  to  the  federal  constitution 

5.     That  the  fifth  amendment  to  the  fed. 

al  constitution.  In   Its  entirety,  applies  t( 

le   federal  government  only, 


1  the 


'ell  8 


(tied 


Ight  of  decision. — See  amons 
other  cases:  Ala.  Boring  v.  Williams,  17 
Ala.  G16,  Ark.  Fife  v.  State,  .31  Ark.  4*8. 
26  Am.  Rep.  58B.  Colo,  Ryan  v.  People.  21 
Colo.  122.  10  Pac.  TTB.  Conn.  Colt  v.  Eves, 
12  Conn.  251.  Go.  Campbell  v.  State,  II  Oa. 
»E9.  tn.  Keith  V.  Henkelman,  ITJ  111.  143, 
GO  N.  E.  692.  Ind.  Lake  Erie  W.  A  St.  L.  R. 
Co.  r.  Heath,  9  Ind.  GG9;  Oriffln  v.  Wilcox. 
21   Ind.   3><;   Butler   t.   Btate,   ST   Ind.   >82; 


State  V.  Comer.  IGT  Ind.  611,  62  N.  E.  4G:. 
lo«o.  Stale  V.  Height,  117  Iowa  664.  94  Am. 
St.  Rep.  323.  G9  L.  R.  A,  440,  91  N.  W.  936. 
Kr.  Jane  v.  Com.,  GO  Ky.  (3  Met.)  IS.  La. 
Stale  v.  JacHson,  21  iM.  Ann.  674;  State  v. 
Carro.  26  l.a.  Ann.  3TI;  State  v.  Anderson, 
3D  L.a.  Ann.  6G9.  MIeh.  Welmer  v.  Bunbury. 
SO  Mich.  EOS.  H»,  State  v.  Kaub,  19  Mo. 
App.  IGO.  N.  J.  State  v.MacQueen.  G9  N.J.  L. 
62T.  EG  Atl.  1006.  N.  Y.  SUte  ex  rel.  Lewl- 
Hohn  V.  O'Brien.  17»  N.  Y.  261.  68  N.  E.  363; 
Murphy  V.  People.  2  Cow.  816;  Jackson  v. 
Wood.  2  Cow.  819;  People  v.  Penhollow,  42 
Hun  106;  People  ex  rel.  Kemmler  V. 
Durston,  BS  Hun  fiS,  7  M.  Y.  Supp.  813;  Liv- 
ingston V.  New  York,  S  Wend.  86.  22  Am. 
Dec.  622.  N.  C.  State  v.  Nusan,  27  N.  C. 
(6  Ired.  L.)  SGI;  State  v.  Caldwell.  116  N.  C. 
SOS.  20  S.  E.  G2S;  State  v.  Patterson.  134 
N.  C.  618,  47  S.  E.  608;  In  re  Brlggs,  135 
X.  C.  121,  47  B.  E.  403.  Ohio.  Prescolt  v. 
State.  19  Ohio  St.  184.  1  Am.  Rep.  388.  Oklo. 
Territory  V.  Stroud.  «  Okla.  111.  50  Pac. 
16G.  R.  L  State  v.  Paul,  G  R.  I.  185;  Slate 
v.  Keeran,  6  R.  I.  497;  In  re  Fltzpatrlck. 
16  R.  I.  SO.  S.  C.  State  v.  Schlrer.  20  S.  C. 
404;  Btate  v.  Atkins,  40  S.  C.  363.  42  Am. 
St.  Rep,  877,  18  8.  E.  1021;  State  ex  rel. 
George  v.  Aiken,  42  8.  C.  24B.  26  L.  R.  A. 
368,  20  S.  E.  221.  9.  D.  State  v,  Brcnnan,  2 
S.  D.  386,  GO  N.  W.  625.  Trna.  Andrews  v. 
State.  GO  Tenn.  (3  Helsk.)  172,  8  Am.  Rep. 
8.  Tex.  Cox  V.  State.  8  Tex.  App.  285,  34 
Am.  Rep.  748;  Pllner  v.  State.  23  Tex.  App. 
386.  5  S.  W.  210;  Martin  v.  Johnson.  II 
Tex.  Civ.  App.  834.  33  B.  W.  306;  Mlscher 
V.  State,  41  Tex.  Crlm.  220,  98  Am,  St.  Rep. 
TSO.  63  5.  W.  62T.  I'tah.  In  re  McKee.  19 
Utah  236,  6T  Pac.  2J;  Kimball  v.  Grants- 
vllle  Clly.  19  Utah  268,  45  L.  R.  A.  828. 
67  Pac.  1.  Vt.  Slate  v.  Hodgson.  66  Vl. 
166,  28  Atl.  1089;  Stale  v.  Keyes,  8  Vt.  ST. 
30  Am.  Dec.  460.  Va.  Miller  v.  Com,,  8S 
Va.  623,  IG  L.  R.  A.  444,  14  S.  E.  161.  Waak. 
State  V.  Nordstrom,  7  Wash.  60S.  35  Pac. 
382.  W.  Va.  Ex  parte  McNeely.  36  W.  Va.  96. 
32  Am.  St.  Rep.  831,  16  L.  R.  A.  230,  14  S.  K. 
438,  red.  Livingston  v.  Moore,  32  U.  S.  <7 
Pet.)  489,  8  L.  ed.  751,  affirming  Baldw.  424. 
Fed.  Css.  No.  8118;  Barron  use  of  Tiernan  v. 
Mayor  of  Baltimore.  32  U.  S.  <7  Pet.)  243.  8 
L.  ed.  672;  Fox  v.  Slate  of  Ohio,  46  U.  S. 
(6  How.)  410,  12  L.  ed.  213;  Smith  v.  Mary- 
land. G9  U.  S.  <I8  How.)  71.  16  I,  ed.  289; 
Pervear  v.  Massachusetts,  72  U.  S.  (5  Wall.) 
475,  18  L.  ed,  608;  Twitehell  v.  Pennsyl- 
vania, S4  U.  S.  <7  Wall.)  321,  19  L.  ed.  223; 
Withers  v.  Buckley.  87  U.  S.  (20  How.)  84, 
IG  L.  ed.  816,  affirming  29  Miss.  21,  64  Am. 
Dec.  126;  Edwards  V.  Elliott,  88  U.  B.  (21 
Wall.)  G32.  22  L.  ed.  487.  amrmlng  26 
N.  J.  L.  449,  13  Am,  Rep.  483;  United  States 
V.  Crulkshank,  92  U.  S.  552.  23  L.  ed.  591, 
affirming  1  Woods  308,  Fed.  Gas.  No.  14,897: 
Kelly  V.  Pittsburgh,  104  U.  S.  TS,  28  L.  ed. 
858.  affirming  36  Pn.  St.  J70.  25  Am,  Rep. 
633;  Prenser  v.  Illinois,  116  U.  S.  252.  29 
L.  ed.  615,  6  Sup.  Ct.  680;  Spies  v.  Illinois, 
123  U.  S.  131.  31  L.  ed.  80,  8  Sup.  Ct.  22,  dis- 
missing error  to  122  111.  1.  3  Am.  St.  Rep. 
3 SO,  (  Am.  Crlm.  Rep.  670.  II  N.  E.  S66,  IT 
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N.    E.   G98:   In  re   Sawyer.    Iti   U,   S.    200,  31  8.     Saue  —  CoBntraetUB    of   atate    canatl- 

L.    ed.    408,    S   Sup.    Ct.    tH;    EllenbflCker   r.  tstlaaa. — Under  Ihe  various   state  constllu- 

Dlstrlct  Court,   11*  U.  8.  31,  33  1^  ed.  SOI,  tions  containiriK  provisions  that  no  person 

10  Sup.   Ct.   134,  anrmlnK  80   Iowa  140,  28  shall  be  twice  put  In  Jeopardy  tor  the  same 

N.    W.    SSI:    McBlTaine    v.    Brush.    142   U.    S.  offense,  the  phrase,   "same  orTense."  Is  held 

15S.  35  L.  ed.  STl.  12  Sup.' Ct.  lEB;  O'Nell  v.  to  mean  "the  same  criminal  act    (People  v. 

Vermont.  144  U.  S.  360,  30  L.  ed.  460,  12  Sup,  Stephens,  78  Cal.  428.  4  L.  R,  A.  84B,  21  Pac, 

Ct.   393,    dismissing-  error    to    GS   Vt.    140,    ES  868),  and   Includes  not  only  Identity   of  the 

Am.  Rep.  567,  2  All,  G3E;  Halllnger  V.  Davis,  act    constituting    the    offense    charged,    but 

148  U.  5.  314,  38  L,.  ed.  986,  13  Sup.  Ct.  106;  also  Identity  In  the  form,  nature,  and  effect 

ThorlnBlon    v.   MontBomery,    147    U.    S,    490,  of   the   provision  therefor.— State   v.    Gusttti, 

3T    L.    ed.    262.    13    Sup.    Ct.    840,    dlBmleslnK  16S    Mo.    118,    63    S.    W.    421.      See    Com.    v. 

error  to   94  Ala.   266,   10   So.   634;  Mononga-  Roby,  29  Mass.   <13  Pick.)   496;  Rex  v.  Van- 

hele    Nbv.    Co.    v.    United    States,    148    U.    S.  dercomb,   2  Leach  616. 

312.   37    L.   ed.    46J,    13    Sup.   Ct.    822;    Brown  i    i      .  ,      r 

v.    Walker.    161   U.   S.    601.    40   L.   ed.   819,    18  „,„„.    r^,    .^^    ,       .t  ™      tiJ^  V 

Sup,    Ct,    844,   afflrmmg    70    Fed.    46;    Talton  "^^rl^^n^,    L^t*^  ^    '  ^^r        Hir-^L^i    v 

.,  ,-.    ,,     r,r-*.<<-        jfno^D  of   criminal    act   or   omission. — HIrahneld    v, 

"'    "?,^":„"1"'   ^-    *„'       ,     ■  ,,.;,    o  8"'t«.  1'  Tex.  App.  207.  214. 

Sup.  Ct,  086;  Brown  v.  New  Jersey.  176  U.  8. 

172.  44  U   ed.   119.  20  Sup.  Ct.   77.  affirming  10.     Aa    to   eaastitatlKaalltr   of   aeetlon.— 

62    N.    J.     L.     666,     42     Atl.     811;     Bolln     v.  provisions  of  this  section  are  not  In  conflict 

Nebraska.  17S  U.  8.  83,  44  L.  ed.  362.  20  Sup.  with  provision   of  constitution  that  no  per- 

Ct.  287.  BfRrmlHE  61  Neb.  681,  71  N.  W,  444;  gon  shall  be  twice  put  in  Jeopardy  for  same 

Capitol    City    Dairy    Co.    v.    Ohio.    183   U.    S.  offense. —People  v.  Oreileus,  79  Cal.  178,  181, 

238.  46  L.  ed.  ITl,  22  Sup.  Ct.  120.  amrmins  21    Pac.    724. 
62  Ohio  St.  360.  67  L.  R.  A.  181,  5T  N,  S.  62; 

Ohio   ex   rel     Lloyd   v     Dollinson.    194   U,   S.  ^^-     ■*"  "  •«•■■•  ■■«•!■  two  SMteBB  Df 

446,  48  L.   ed.   1062.   24   Sup,   Ct.   703.   afflrm-  '""■~'^,?    ''"''*    already    seen    that    by    the 

Ing   68   Ohio   St.    68S.    70  N.    E.    1131;  United  Phrase,  "same  offense."  in   the  fitth  amend- 

States    V.    Rhodes.    1    Abb.    (U.    3.)    2S.    Fed.  ""S"*    "     »"«     federal    constitution,     means 

Cas.    No.    16,161;    United    States    v.    Hall,    3  ""<=''  »"  offense  as  is  the  same  both  in  law 

Chicago  l^g.  News  260.  Fed.  Cas.  No.  15,282;  »"'*  '"  '^«t'      ^^"^  P""-  *  ^"^  *■  ""»  note.) 

Clark  V,  Dick,  1   Dill.  8,  Fed.  Cas,  No.  2818;  ^he  question  has  been  raised  as  to  Ihe  ap- 

Santa  Ciara  County  v.  Southern  Pac.  R.  Co..  |""=''';'°''   °^   ^*"'  ««"'"d"'»"t   in    those  eases 

18  Fed.  389;  Kansas  v.  Bradley.  26  Fed.  289;  '"   which   the  same   act  and  set   of  tacts  Is 

Rx  parte  Ulrloh.    42  Fed.  689;  In   re  Boggs,  ""  offense  both  under  the  federal  laws  and 

46   Fed.    476;   Clark   v.  Russell.   97   Fed.   802;  *'"'  statutes  of  a  state;  as  In  the  oase  of  a 

Williams   V     Hert,    110    Fed,   168:   St.    Louis.  charge  of  counterfeiting  coin  of  the  United 

I.   M.    &   S.    R.   Co,   V,    Davis.    132    Fed.    620;  States,  and  also  the  charge  of  passing  ooun- 

Grlfflng   V.   Glbb,   McAll.    212.    Fed.    Cas.   No.  forfeit  money— both   of   which   offenses   an 

5819;   United   States   v.   Keen.    1    McL    429,  punishable  alike   by  acts  of   Congress  and 

Fed.  Cas.  No.  15,610:   Philadelphia  A  R.  R.  "tate  statutes. 

Co.  V,  Morrison,  6  Phlla.  622.  Fed.  Cas.  No,  ij.     Speaking    to    this    point.    Mr.    Justice 

11.089,  McLean,  in  the  case  of  Fox  T.  The  State  of 

_  „  ^  Ohio,   46  U.  S.    (5   How.)    410.   438.    12  L.  ed. 

6.  The  phrase,  "same  offense,  as  used  jjj^  jjj^  ^^j,,.  ..j.^^^  government  has  de- 
In  this  amendment,  means  an  offense  which  ^^^^^  ^^^  crime  and  affixed  the  punishment. 
is  the  same  both  in  law  and  In  fact  (United  ^u^out  reference  to  the  action  of  any 
States  V,  Cashlei,  1  Hughes  662.  Fed,  Cas.  ^.^^  Jurisdiction,  And  the  question  arises 
No.  14.744),  and  Includes  not  only  Identity  ^^^.h^r,  in  such  cases,  where  the  federal 
in  the  act  constituting  the  offense  charged.  government  has  an  undoubted  Jurisdiction, 
but  also  identity  In  the  form,  nature,  and  ^„j  ^j^,^  government  can  punish  the  same 
effect   of    the    provision    therefore.  ^^^^      The    point    is    not    whether    the    state 

See  pars.  11-14,  this  note.  '^'■V  ""*  punish  an  act  an  offense  under  an 
act  of  Congress,  but  whether  the  state  may 

7.  The  phrase,  "same  offense."  as  used  Inflict,  by  virtue  of  its  own  sovereignty, 
In  the  bill  of  rights,  providing  that  no  punishment  for  the  same  act  as  an  offense 
person  shall  be  twice  put  in  Jeopardy  of  against  the  state,  which  the  federal  gov- 
life  or  liberty  for  Ihe  same  offense,  has  ernment  may  conatitullonally  punish.  If 
been  construed  by  some  courts  to  mean  this  be  so.  it  is  a  great  defect  In  our  syi- 
"the  same  criminal  act,"  and  by  others  the  tern.  For  the  punishment  under  the  state 
contrary  has  been  held.  The  proper  eon-  law  would  be  no  bar  to  a  prosecution  under 
structlon  seems  to  be  that  where  the  crim-  the  law  of  Congress.  And  to  punish  the 
Inal  act  Is  at  one  and  the  same  time  an  a^me  act  by  the  two  governments  would 
offense  against  the  laws  of  the  state  and  violate,  not  only  the  common  principles  of 
also  against  the  laws  ot  the  United  States.  humanity,  but  would  be  repugnant  to  the 
the  words,  "same  offense."  are  properly  nature  ot  both  governments.  If  there  were 
Interpreted  otherwise  than  as  being  equlv-  a  concurrent  power  In  both  governments 
alent  to  the  words  "same  criminal  act." —  to  punish  the  same  act,  a  conviction  under 
MoundsvUle  v.  Fountain.  21  W.  Va.  182,  196.  the  law  of  either  could  be  pleaded  In  bar 
107.  to  a  prosecution  of  the  other." 
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PLEA  OF  FOBHEIB  ACQUITTALi 

f  Moore  i 


-SPLITTING  CRIMB. 


IS.  But  In  the  later 
People  at  UHnolB,  IBB  U.  3.  (14  How. 
;;D.  11  L..  ed.  SOS,  309,  It  is  decided  thi 
IB  no  objection  to  state  leelBlatlon  thai 
oltender  miiy  be  Habli 


of  a 


of  Cor 


■bIbt 


The 


be  liable 

the  laws  ot  either.  The  same  act  may  be  an 
ofTense  or  transKresslon  of  the  laws  of 
both.  Thus,  an  aaaault  upon  the  marshal 
of  the  United  States,  and  hlnderlns  him  In 
the  execution  of  legal  process,  Ib  a  high 
orrense  against  the  United  StateB,  for  which 
the  perpetrator  !s  liable  to  punishment:  and 
the  same  act  may  be  also  a  Brosa  breach 
of  the  peace  of  the  state,  a  riot,  aaaault,  or 
a  murder,  and  subject  the  same  person  to 
a  punishment,  under  the  state  laws,  tor  a 
misdemeanor  or  felony.  That  either  or  both 
may  (If  they  aee  fit)  punish  such  an  of- 
fender, can  not  be  doubted.  Tet  It  can  not 
be  truly  averred  that  the  olTender  has  been 
twice  punished  for  the  same  ofTenee;  but 
only  that  by  one  act  he  has  committed  two 
offenaea.  lor  each  of  which  he  Is  Justly  pun- 
iBhable." 

14.  The  last  case  la  In  harmony  with  the 
great  weight  of  decision  which  Is,  as  we 
have  seen  (par.  E,  supra,  this  note)  to  the 
effect  that  the  (llth  amendment  to  the  red- 


act Is 


two  Bysten 


,  again 

Bt  the  acti 

<  of  C 

ongress  and 

pleaded    1 

n    bai 

■    of   a    trial 

1   under   the  other.      In   ac- 

with    this    principle,    : 

It    has    been 

where 

an   act   !> 

jffense  both 

le  artle 

le  of  war 

also  asalnat 

acquittal   In 

lot  be 

a  bar   to 

a  prosecution  In 

■.— -Unll 

led     State 

Caahlel,     1 

lew    that 


cordanc 

held    (hat   whe 

the   c 

the 

Hughes,  esi.  Fed.  Caa.  No. 
IS.     Satne— CaoFt-KaTttal 

merous  cases  holding  to  I 
conviction  or  acquittal  In  i 
court-martial  will  not  constitute  a  bar  to 
proceedings  In  a  criminal  court  for  one  and 
the  same  olTense  and  vice  versa.— Wilkes  v. 
Dlnaman,  48  U.  S.  (7  How.)  128,  IS  I.,  ed. 
6IS:  Coleman  v.  Tennessee.  9T  U.  S.  GOS,  24 
L.  ed.  1018;  United  States  v.  Clark.  31  Fed. 
TIB;  In  re  Fair.  100  Fed.  IGI;  United  Slates 
V,  Cashtel,  1  Hughes,  ES2,  Fed.  Cas.  No. 
14,744. 

J«.  Prior  ftReBae — ^It  IB  not  error  to  re- 
fuse to  Bet  aiide  an  information  charging 
the  commission  of  a  public  offense  on  the 
ground  ot  a  prior  Information  charging  the 
same  offense  but  with  respect  to  a,  different 
— People  T.  Burns,  16  Cal.  App. 


4tl, 
IT. 


IS  Fac.  4S4. 

MitlOB 


I  not  split  up  a  crime  and 
prosecute  It  in  parts,  and  a  prosecution  lor 
any  part  of  a  single  crim«  bara  any  further 


'   la  well  settled  that  where 

itlal  part  of  another  offense. 
n  fact  but  one  transaction, 
r   acquittal   ot  one   is  a   bar 


■osecutlon,  assault  and  batter 
s  murder,  committed  by  sair 
.    State.    71    Ala.    302:    State   ' 


f  barred  a  subseque 
ense  Included  there 
B.  1S7  Cal.  19G.  92  A 
A.   6TS,   S<  Pac.   10S] 


..  St.  Rep.  81.  Gt 


.     £42); 
lult   an 


.   Defoor.   100   Cal,   IBS.    ; 


ivlctlor 


.    char 


scutlor 


murder  growing  out  of  the  same  act  (Peo- 
ple V.  McDaniels.  137  Cal.  192,  »2  Am.  St. 
Rep.  81.  5S  U.  R.  A.  578.  SB  Pac.  108.  See 
Moore  v.  Stats.,  Tl  Ala,  SOT;  People  v.  De- 
toor,  100  Cal.  150.  34  Pac.  E42;  Moundsville 
V.  Fountain.  IT  W.  Va.  ISi);  an  Indictment 
and  acquittal  In  a  charge  of  criminal  libel 
In  the  use  of  certain  words  contained  In 
a  published  article,  is  a  bar  to  a  subsequent 
prosecution  for  libel  in  the  use  of  other 
words  contained  in  the  same  article,  pub- 
lished at  the  same  time  and  In  (he  aame 
newspaper  (People  v.  Stephens.  79  Cal.  IS8. 
4  L.  R.  A.  Hi.  31  Pac.  SES) ;  end  where  a 
person  was  Indicted  for  having  In  his  pos- 
session a  forged  bank  note  or  hill  of  the 
Troy  bank,  with  Intention  to  alter  and  pasa 
the  same,  and  to  defraud  the  said  bank,  he 
pleaded  a  former  Indictment  for  having  In 
his  possession  a  bank  note  of  the  Mechan- 
ics' bank,  with  intent  to  alter  and  pass  the 
same  to  defraud  the  Mechanics'  bank,  upon 
which   BBid    Indictment,    he   had  been   found 

ing.  The  court  held  this  plea  a  bar  to  the 
proceedings  on  the  Indictment  for  having 
In  his  possession  the  ban!(  note  of  the 
Troy  bank,  for  the  reason  that  the  act  of 
pasBing  the  several  notes  was  one  and  the 


lUch    t 


Ing  a  number 
and  place,  and  the  Indictment  should  have 
specifled  each  note  which  the  prisoner  had 
in  hiB  posBeaslon.  The  court  alleging  that 
If  this  had  been  done,  there  could  not  have 
been  several  punishments  Inflict 


1    the 


I   the 


)7£. 

SO.  It  Is  a  well  s 
Inal  law  that  a  pen 
and  punished  for 
growing  out  of  thi 
transaction,  where  i 


r,  Sutton.  Cas.  I 


[irlnclple  of  crlm- 
not  be  convicted 

distinct     felonlei 


Digilizedb,  Google 


PIAA  or  rORWBB  AOadTTAL— VABIANf». 


n  Indictment  fi 


I  trial    under 
; quitted,   this 


.   S43. 


:utlai 


2E,  An  acquittal  on  a  charge  of  Btalu- 
tory  rape  has  been  held  to  bar  a  subsequent 
prosecution  on  a  charge  at  Incest  with  the 
same  »([rl.  although  the  act  relied  on  In 
the  latter  indictment  was  of  a  different 
date. — State    v.     Price,     12T    Iowa    301,    103 


N. 


I9E. 


2S,  But  It  Is  held  !n  State  T.  Elder,  S5 
Tnd.  232,  32  Am.  Rep.  E9,  that  an  acquittal 
on  a  charfre  of  murder  of  an  unborn  child 

a  bar  to  a  prosecution  tor  such  attempt  to 
Droduce  a  miscarrlaKei  In  Wilson  T.  State. 
24  Conn.  67.  that  a  conviction  on  a  charge 
of  larceny  [8  not  a  bar  to  a  BUbaequent 
prosecution  under  an  indictment  charKlng 
burKlarlousty  breaking  and  entering'  a 
store  with  Intent  to  ateal,  both  belngr  com-, 
milted  at  the  same  time;  In  Malm  T.  Com- 
monwealth, 113  Ky.  6T,  111  Am.  St.  Rep.  289, 
30  S.  W.  43S,  that  a  conviction  of  shooting 
while  committing  burglary  la  not  a  bar  to 
a  subsequent  proaecutJon  under  an  Indlct- 


dlclBble     offenaea.  —  Drake     v.     State,     to 
Ala.    43. 

SI.  Thus,  an  acquittal  on  a  charge  ef 
burning  a  milt.  Is  a  bar  to  a  subsequent 
prosecution  for  burning  any  of  the  contents 
thereof.— State  v.  Colgate,  31  Kan.  511,  47 
Am.  Bcp.  BOT,  8  Pae.  343. 

32.  And  In  a  case  where,  by  one  and  the 
same  act,  and  with  the  same  Intent,  the 
accused  took  a  horse,  wagon,  and  harness, 
the  property  of  A,  and  two  Indictments  were 
returned  against  him,  one  for  stealing  the 
horse,  and  the  other  fc 
wagon  and  harness;  and  c 
the  first  Indictment  he  wa. 
acquittal  was  held  to  be, 
against  the  second  Indictment  for  stealing 
the  wagon  and  harness,— Fisher  v.  Calm,  1 
Bush  (Ky,)  311,  39  Am.  Dec.  BZO.  See  same 
principle  State  T.  Clarke,  33  Ark.  331;  Wil- 
liams V.  Com.,  78  Ky.  93;  Trlplett  v.  Com., 
84  Ky.  193,  I  8.  W.  34;  State  V.  McCormack, 
t  Ore.  331. 

23.  Where  a  person  Is  prosecuted  on  an 
Indictment  charging  burglary,  accompanied 
by  actual  comniiBslon  of  larceny,  and  con- 
victed of  larceny,  only,  on  a  second  Indict- 
ment, charging  burglary  growing  out'  of 
the  same  state  of  facts.  It  was  held  that 
the  first  conviction  was  a  bar  to  the  second. 
—State  V.  Lewis,  8  N.  C.  (2  Hawks)  98,  11 
Am.  Dec.  741,  approved  and  followed  In 
Roberts  v.  State,  14  Qa-  8;  People  v.  Smith, 
B7   Barb.    (N.  T.)    46. 


Bonally    and    by    his    at 
o(  Jury    without    verdic 
"once  In  Jeopardy." — Pe 
App.  320,  114  Pac.  734. 
20.     When    conatllntli 


lent    f 

or   mortally 

at  the 

same  lime. 

■eT — Proof 

t   of  checks 

Ct     0* 

guilty   of  a 

f   money. — ^People 

79,  11 

Pac.  S79. 

o*  der 

o   discharge 

s    bar 

to    plea   of 

■,  Nash,  16  Cal. 


be  Invoked.  —  A  party  Is  not  entitled  to 
plead  the  prohibition  of  the  constitutional 
provision  tha't  no  person  shall  be  twice  put 
In  Jeopardy  for  the  same  offense  unless  the 
second  Jeopardy  Is  for  the  Identical  offense 
Involved  In  the  first  trial.  Thus,  where  a 
person  Is  tried  on  a  charge  of  stealing 
goods,  the  property  of  A,  this  will  not  be 
a  bar  to  a  subsequent  trial  on  a  charge  of 
stealing  goods,  the  property  of  B,  for  the 
reason  that  the  evidence  esaential  to  sup- 
port the  first  charge  would  necessarily  de- 
stroy the  second  charge,  and  vice  versa. — 
State  V.  Williams,  4G  La.  Ann.  933,  12  So. 
912, 

Ae  in  former  eoavIetloB  er  acqalttal  aad 
nkpB  aar  be  set  nv  !■  ■  plea  of  (onneF 
Jeovardy,  see  full  discussion  and  collection 
of  authorities  In  Kerr's  Wharton  on  Crim- 
inal Law.  |tS»i-19«. 

30.  And  where  a  person  could  not  he  con- 
victed on  a  second  Indictment  under  evi- 
dence which  would  be  sufficient  to  convict 
under  the  first  Indictment,  a  conviction  or 
an  acquittal  under  the  flrst  indictment  can 
not  be  interposed  by  way  of  a  plea  of 
former  Jeopardy.  Thus  where  a  person  Is 
indicted  on  a  charge  of  selling  liquor  to  a 
minor,  and  Is  subsequently  indicted  and 
tried  tor  a  sale  of  liquor  without  license. 
the  evidence  required  to  convict  under  the 
second  indictment  will  not  be  sufficient  to 
convict  under  the  Orst  indictment,  and  the 
two  offenses  charged  in  the  two  Indict- 
ments are  not  the  same  offense,  although 
they  were  committed  by  one  and  the  same 
act  of  sale. — State  v.  Gapen,  17  Ind.  App. 
524,   47   N.   E.   3G. 

31.  In  those  cases  where  the  evidence  Is 
the  question  whether  or  not  the  transaction 
Is  one  and  the  same  act.  the  question  Is  tor 
the  Jury,  under  a  plea  of  former  acquittal. 
— Cook  V,  State,  43  Tea.  Cr.  188,  98  Am.  St. 
Bep.   364,   63   B.   W.   873. 

n.     VARIANCE. 
Aa  te  cheeks  Bet  bcl>K  ■'■■aaer,''  see  par. 
27,    this  note. 


d  of  variance,  i 


Is   crr*Bco>a   ■IlegnHoi 
Injarcd,    wh 

lie,  (956  and 


1,  post,  1  lis 
of    aai 
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[PLIL 


at,   Bee, 


ll&l  and  note. 
l«n  ■■  Jespardr. — Where   the 

lucli  a  character  that  a  con- 
viction IB  legally  Impossible,  the  party 
charged  la  not  In  Jeopardy  within  the  mean- 
ing of  the  constitution  and  an  acquittal 
under  auch  circumstances  can  not  be 
pleaded  in  bar  lo  a  second  Indictment — 
People  V.  Caatllla,  SB  Cat.  App.  190,  IGl 
Pac.  T4B. 


S3.     DcacrlpttoB 


of  wrlllCB  iBBlniMent — 

an  charges  larceny  of 
check  drawn  In  (avor  ol  "one  Pennington." 
and  check  disclosed  fact  that  It  was  drawn 


terial. — People  V.  Arraa 


:,  Z$   Pac. 
-  leant  of  e 


leged 


I    indic 
of   c 


Instructed  Jury  to  find  defendai 
on     ground     that     there     was 
Bhowing   that   trial   of  said   cai 
had,  this  was  not  case  of  varli 
indlclment.  but  case 


was  an  entire 
aatabllsh  offenaa 
defendant  can  n 
offense. — People 


Flal. — If  party  be  acquitt 
Immaterial  variance,  he  t 
proaepuled  tor  same  offena 
or  Jury    In    regarding   as    r 


Where  court 
quit  upon  ground  of  materia 
ean  in  fact  variance  was  1 
amounts    to   Jeopardy,    and 


efendant 

111,   132  Cal.  ^97,    600,  S4   Pac. 
Terrill,    133  Cat.   IZO,    138,    6S 


37.     Filing     HVT 


-Cnrl 


where 


Hoqultled  on  ground  of  v 
trlct    attorney    to    amend    his 

formation      before     acquittal, 
material    variance   Is    appareni 
Ailen,   ei   Cal.   110. 


3H.     Forfrery  ^  Brrani 
note.— Where    indlctmei 

rectly      described      note 

and   kind   of   money    in 
able,  fact  that  It  did  i 


>aa    tfeacrlptlOB     at 

for  forgery  cor- 
aa  to  its  date. 
(y.    maker,    payee. 


tereat  and  provision  regardlDB-  attorneys* 
teea  does  not  ahow  material  variance  be- 
tween note  and  description  of  it  In  Indict- 
ment and  an  erroneous  direction  to  acquit 
prevents  second  trial  for  same  offense. — 
People  V.  Terrill,  JS2  Cal.  «7,  BOO,  .61  Pac. 
»»i;  People  v.  Terrill,  131  Cal.  120,  128,  GS 
Pac.  t03. 

W.  Same— VarUacc  In  laaiatertal  wtrt 
of  laatmiBeut — Upon  trial  tor  forgery  of 
deed,  where  information  ael  out  full  copy 
of  deed.  Including  certlflcate  of  entry,  and 
charged  forgery  of  deed  by  defendant 
proof  of  forgery  of  signature  of  flctltioua 
maker,  without  proof  of  forgery  of  attes- 
tation, does  not  show  material  variance  by 
which  defendant  could  be  again  put  in  . 
Jeopardy  for  forging  same  deed. — Peopio  V. 
Chretien,    137    Cal.    450.    70    Pac.    505. 


>    bar.- 


-If    van- 
.roof     be 


BBtlfylng  In  trial  of 
raa  proven  on  trial 
led  before  date  al- 
id   of 

rejec 


.  Hughes,  41  Cal 


41.     SaBc — AScetlBs:    asbataallal    rlitkt. — 

Material  variance  between  proof  and  infor- 
mation arises  when  acquittal  of  defendant 
under  Information  would  be  no  bar  to  fur- 


of  Information,  nor  prejudice  or  affect  sub- 
stantial right  of  defendant  in  his  defense, 
variance  Is  Immaterial.— People  v.  Arras, 
89   Cal.   233,   137,    31   Pac.   766. 

43.  Sane — 1^«h1  eoavlctloa  Inpoaalble. 
— Where  defendant  Is  acquitted  because  of 
variance  between  proof  and  Indictment, 
and  variance  la  buoH  that  conviction  ik 
legally    Impoeglble.    he    can    not    plead    his 


People 


McNealy,   : 


indic 


.   333,   . 


4S.     MUaoaaer    •!    party    lajnnd— Middle 

laltlal.— Where,  on  trial  for  murder.  It  !> 
shown  that  middle  Initial  of  name  of  de- 
ceased   was   different   from    that    alleged    In 


Indic 


irlai 


Is     1mm 


should     defendant 
time    for    killing    of    aame    person 
plead  his  former  acquittal  or  con 
bar,   and   prove    Identity   of    person   by    evi- 
dence aliunde. — People  T.   Lockwood,   6  CaL 


aHc  — Nam«     eatlrely     dlffenal,— 

person   is  charged  with  commission 
deadly   weapon 


■•Fernt< 


I    Lunlc 
that 


■■Trinidad    Sanchea.' 

not  be  pleaded  a 
second. — People  v.  ( 
21    Pac.    724. 
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proof  showed   i 


Digitized  by  Google 


Tit.  VI,  eh.  IV.l 


FORMER   AfTttCITTAt— 1VHAT  CONSTITUTES, 


H  1033,  I03S 


othrrwlae  ■■nleleBar  denerlbed. — Where  In- 
dLciment  for  larceny  did  not  sumclenllr 
describe  property  atolen,  and  alleged  own- 
erehtp  in  "Samuel  P.  Merrltt"  and  It  wbb 
proven  at  trial  that  true  name  of  owner 
waa  "Stephen  F.  Merrltt."  and  court  in- 
structed Jury  to  acquit,  this  acquittal  la 
not  bar  to  aubeequent  Indictment  for  ateal- 
e  property  of  Stephen  F.  Merrltt.  as 


alleys 


nhip. 


oth- 


iilBcIently 

I   V.  BuKhea.  41  CaL  tS4, 


defendant  by  proper  plea  may  protect  hlm- 
sel[  agalnal  another  proaeculion  for  same 
offenae,    and    If    it   la    shown    that    name    of 

under  which  he  did  bualnesa.  and  only 
name  by  which  he  had  been  known,  fai^t 
that  he  had  another  name — personal  name 
— does  not  constitute  material  variance.^ 
People  T.  LeonK  QuonK.  SO  Cal.  lOT,  IDS,  4 
Am.  Ct.  Rep.  ttt. 


§1022.  WHAT  IS  A  FO&KEB  ACQUITTAL.  Whenever  the  defendant 
is  acquitted  on  the  merita,  he  ia  acquitted  of  the  same  offense,  notwithstanding 
any  defect  in  form  or  substance  in  the  indictment  or  information  on  which 
the  trial  was  had. 

Hlitory:  Enacted  February  14,  1872,  re-enftctment  of  i  306  Criminal 
PTActlce  Act  isei,  Stats.  1S61,  p.  245;  amended  April  9,  1880,  Code 
Amdts.  18S0  (Pea.  C.  pt.),  v.  19. 


FORMER   ACQUITTAL— WHAT    IS. 

1.  Acquittal  a  bar,  nfaen. 

2.  Conviction  of  lMS«r  oBeoae. 

3.  Diecharge   after  void   verdict. 

4.  Same — Motion  to  discharge. 

5.  Erroneous   instruction   to  acquit. 

6.  Same— Direction. 

7.  Error  in  renderiag  verdict. 

t.     Ae^Btttm    a    bar.    whra Where    the 

offense  on  trial  la  a  necessary  element  in, 
and  constitutes  an  essential  part  of  an- 
other oflenae,  and  both  are  In  fact  hut  one 
iransBction,  a  conviction  or  acquittal  of  one 
Is  a  bar  to  a  prosecution  of  the  other. — 
People  V.  Preclado.  SI  Cal.  App.  El»,  IGO 
I'ac.  1090. 

3.  CsHTlettoa  o(  leaavp  oBeBBer^It  Is 
settled  by  a  long  line  of  decisions  in  this 
alate  that  a  verdict  of  manalaughter  and 
JudKment  entered  thereon  operate  as  a 
matter  of  law  to  acquit  the  defendant  of 
all  higher  oftensea,  to  wit.  murder  in  the 
tirat  degree  and  murder  In  the  aecond  de- 
gree.— People  V.  HuntlDEton,  »  Cal.  App. 
612,    614,    97    Fac.    760. 

S.  DlKkarcc  Btter  void  vrrdlel. — Where 
Jury  renders  void  verdict,  and  la  then  dis- 
charned  without  conaent  of  defendant.  It 
operatea  aa  an  acquittal. — People  v.  Curtis. 
TE   Cal.    6T,   SS.   17   Fac.   141. 

4.  Sane— Hsllva  to  dlaekarge,— Where 
defendant  is  convicted  under  void  verdict, 
and  makes  motion  to  bo  discharged  after 
verdict     la     received     and     recorded,     he    is 


placed  in  Jeopardy,  under  this  section,  an 
Is  entitled  to  be  discharged.  —  People  ' 
Small.    1    Cal.   App.    ISO.   I2S,    82   Pac.   81. 


(FBctloa  fo  aeqnll.— ir 
through  mladlreclion  of  Judge  In  matter  ol 
law.  verdict  la  Improperly  rendered,  Bf 
where  court  "inatructa"  Jury  to  acquit  In- 
stead of  "advLaIng  them  to  do  so,"  undel 
section  1116,  ante,  defendant  has  been  In 
Jeopardy,  and  verdict  can  never  be  set 
aside.— People  v.  Horn.  TO  Cal.  17.  IB,  II 
Pac.  470;  People  v.  Stoll,  141  Cal.  6g>.  607. 
77  Pac.  81S  (Beatty,  C.  J.,  concurring): 
People  V.  Hill.  146  Cal.  146,  146,  Tt  Pac.  845. 


«.  flame— DlrcetloB.— Where  some  evi- 
dence haa  been  Introduced  on  behalf  ol 
prosecution,  and,  after  adverse  ruling  upon 
some  further  evidence,  prosecution  rests, 
and  court  erroneously  directs  Jury  to 
acquit,  Instead  of  advising  them  to  do  so, 
erroneous  acquittal  has  effect  of  prevent- 
ing retrial  of  defendant,  and  Judgment  will 
be  aiflrmed.  as  defendant  could  not  be  tried 
again,  and  reveraal  could  avail  nothing  In 
interests  of  justice.— People  t.  Roberta,  111 
Cal.   ST.   6S.   45  Pac.   1016. 

7.  Err«r  la  readerlat 
haa  been  charged  with  c 
dictment.  and  has  been  acquitted  by  verdict 
of  Jury,  he  can  not  be  tried  again  for  same 
offenae,  no  matter  by  What  mlatakaa  or 
errora  on  part  of  court.  Jury  or  proaeculion 
acquittal  waa  obtained, — People  v.  Webb. 
88    Cal.    467,    471. 


rrrdlfi, — If   party 


§  1023.  CONVICTION  OR  ACQUITTAL  ON  AN  INDIOTKENT,  ETC.,  ?0R 
A  HIGHER  OFFENSE,  EFFECT  OF.  When  the  defendant  is  convicted  or 
H{'(|uitted,  or  has  been  once  placed  in  jeopardy  upon  an  indictment  or  informa- 
tion, the  conviction,  acquittal,  or  jeopardy  is  a  bar  to  another  indictment  or 
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iDfoFmatioD  for  tfae  offeose  charged  in  the  former,  or  for  an  attempt  to  com- 
mit the  same,  or  for  an  offense  necessarily  included  therein,  of  which  he 
might  have  been  convicted  under  that  indictment  or  information. 

HIatory:  Enacted  February  14,  1872,  re-enactment  of  S  307  Criminal 
Practice  Act  1S51,  Stats.  1851,  p.  246;  amended  Aprfl  2G,  18S0,  Code 
Amdts.  1S80  (Fen.  C.  pt.),  p.  45. 

ORDINANCE    PUNTSHrNQ    SAME    ACTS. 
1.  Municipal    ordinanee    puDishing    precisely 


(or  same  acts. — In  re  81 

c.   TS 

Cal.  111.  14S, 

14   Pac.   40B. 

here   of(«nBes 

under    ■cctlon     of     thte 

code 

1    and     under 

municipal  ordinance  are 

dllfei 

rent,    there    la 

no    violation    of    eonitlt 

al     Inhibition 

BffBlnHC  putting   one   twl, 

:e  In 

Jeopardy  for 

same  olTenee.— Ei  parte  Hong 

Shen,  18  C*l. 

181,    BgS.    SS   Pac.   T». 

1.  Hnalelpal  ordlnnBce  paalahlBK  ■"*- 
elBelr  mmmt  acts  which  ar«  punishable 
under  lectlon  of  this  code  le  void,  aa  de- 
fendant mlKht  thereby   be   convicted   twice 

§  1024.    DEFENDAirr  BEFUSDTO  TO  ANSWER,  PLEA  OF  NOT  0UILT7 

TO  BE  ENTERED.     If  the  defendant  refuses  to  answer  the  indictment  or 

information  by  demurrer  or  plea,  a  plea  of  not  guilty  must  be  entered. 

Hi«tory:     Enacted  February  14,  1872,  re-enactment  of  i  308  Criminal 

Practice  Act  1S51,  SUte.  1851,  p.  245;  amended  April  26,  1880,  Code 

'    AmdU.  18S0  (Pen.  C.  pt.),  p,  19. 


EEFUSAL  OF  DEFENDANT  TO  PLEAD— 

DUTY  OF  COURT. 
1.  Duty  of  court — Entry  of  plea. 
Z.  Same — After  overruling  demurrer, 

3.  Plea  by  eouDsel — Amounting  to  nothing. 

4.  Same — Defendant  can  not  complain. 
6.  Same— Equivalent   to   standing  mute. 

6.  Same — Immaterial  what  counsel  said. 

7.  Standing    mute — Same    as     plea     of    not 

Ab  to  vrsnaaaclBc  JadSKCat  after  arerw 
rallac   »t  tfenarm,   see,   ante,    1 1011   and 

1.  Datr  •!  coart— Eatry  «f  »lea. — If 
prisoner  stands  mute  when  called  on  to 
plead.  It  becomes  court's  duty  to  order 
plea  ol  not  g'ullty  to  be  entered  for  him. — 
People  V.  Bowman.  81  Cal.  E(fi,  (88.  3!  Pac. 
SIT. 

3.  Saau — After  averrallBC  'emarrcr. — If 
defendant   demurs    to    Indictment,    and   de- 

to  plead,  action  of  court  In  directing;  plea 
of  not  K^ullty  to  be  entered  Inatead  of 
pronouncing  Judgment  Is  an  Irregularity. 
but  does  not  operate  to  legal  prejudice  of 
defendant.— People  v.  KInK,  i8  Cal.  I«E,  2SS. 
173;    People    v.    Jocelyn,    2S    Cal.    682,    683. 

8.  Flea  by  coaaael^AiBDaBtlBV  to  aotk- 
lac— Plea   by   counsel    for    defendant.    If    It 


amounts    to    nothing,    Isaves    defendant    In 
same   position   as  If  he  had  stood   mute. — 
People  V.  Bowman,  81  Cal.  GE8,  868,  : 
817. 


1  Pac. 


4.     Saaae— Defeaftaat  t 
Where   counsel 

of  defendant,  states  that  pica  is  not  guilty, 
defendant  can  not  complain,  because  It  be 
stood  mute,  and  counsel  bad  not  stated 
plea,  a  plea  of  not  guilty  would  have  been 
entered  same  way. — People  v.  Emerson.  ISO 
Cal.  881,  BES,  81  Pac   108S. 

C  Saaae — fll^alvaleat  M  Btaadlnc  BUlr. 
— Where,  upon  arraignment,  defendant's 
attorney  said.  "We  plead  guilty,"  and  de- 
fendant himself  refused  to  answer,  this  was 
-  equivalent  to  refusal  to  plead,  and  court 
may  enter  plea  ol  not  guilty  on  its  minutes. 
—People  V.  McCoy,  71  CaL  SB6,  186.  13  Pac. 
872. 

O.  flaiae — Immaterial  wkat  eaaaael  ■«■«. 
— Where  defendant,  upon  his  arraignment, 
stands  mute.  It  la  duty  of  court  to  have 
plea  of  not  guilty  entered  for  him,  and 
it  Is  Immaterial  that  his  attorney  said  to 
court  that  plea  was  not  guilty. — People  V. 
Samarlo.   81  Cal.   184,    486,   24.  pac.  288. 

T.     StaadlBK   aant*— Same  ■■  *lea  of  B»t 

I  plea  of  not  guilty,  under  this  code. 
—People  V.  Coleman,  148  Cal.  808,  811,  7S 
Pac.    281. 

§102S.  PREVIOUS  CONVICTION.  When  a  defendant  who  is  charged 
in  the  indictment  or  information  with  having  suffered  a  previous  conviction, 
pleads  either  guilty  or  not  guilty  of  the  offense  for  which  he  is  indicted  or 
informed  against,  he  must  he  asked  whether  he  has  suffered  such  previous 
conviction.  If  he  answers  that  he  has,  his  answer  must  be  entered  by  the 
clerk  in  the  minutes  of  the  court,  and  must,  unless  withdrawn  by  consent  of 


vailty.- 
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the  court,  be  conclusive  of  the  fact  of  his  having  Buffered  such  previous" 
conviction  in  aU  subsequent  proceedings.  If  he  answers  that  he  has  not  his 
answer  must  be  entered  by  the  clerk  in  the  minutes  of  the  court  and'  the 
question  whether  or  not  he  has  suffered  such  previous  conviction'  must  be 
tried  by  the  jury  which  tries  the  issue  upon  the  plea  of  not  guilty  or  in  case 
of  a  plea  of  guilty,  by  a  jury  impaneled  for  that  purpose.  The  refusal  of 
the  defendant  to  answer  is  equivalent  to  a  denial  that  he  has  suffered  such 
previous  conviction.  In  ease  the  defendant  pleads  not  guilty,  and  answers 
that  he  has  suffered  the  previous  conviction,  the  charge  of  the  previous 
conviction  must  not  be  read  to  the  jury,  nor  alluded  to  on  the  trial. 

Hlrtory:     Enacted    March    30,    1874,    Code    Amdta.    1873-i     -     :"o. 
its.  1S80  (Pen.  C.  pt.),  p    is'- 
!,  1905.  StatB.  and  Amdte.  190B,  p.  773, 
PREVIOUS    CONVICTION. 

1.  AdmiBBion     or     previous     conviction — 

Bringing  fact  before  jury. 

2.  Same— Error   to   read  charge  in   infor- 

mation. 

3.  Same — When  jury  trial   necesaarj. 

4.  Asking  for  plea. 

5.  Sams — Not  error. 

6.  Same — Not  eieeae  of  jnrigdiction. 

7.  Assault  by  convict. 
8-11.  CroBB-eiamination    of    defendant— Ask- 
ing as  to  prior  eonviction. 

12.  Denial— Information   of  court, 

13.  Former  eonviction— Question  for  jury. 

14.  Necessity  for  plea. 

15.  Plea  of  guilty,  gonerslly, 

16.  Pleas,  generally, 

17.  He-enactment  of  section. 

18.  Voluntary   confession   of   prior   convic- 


I    I'TT    I 


Brooks,  8E  Cal.   2»6,   2»g, 
S.     9a.i»— Na(  ,„„,... 

to  aak  defendant,  npo 
whether  he  had  auffere 
charg-ed  against  hfm  In 
pie  V.  Mcaregar,  S8  Cal. 


ed  previous  convlc- 
•rer  voluntarily  that 
in  read  to  him,  and 
■h  conviction,  clerk 
to  Jury.— People  v. 
'  Pao.  T. 


hiB 


In  for 


r  (or 


19.  Withdrawing    admission— Most    obtain 

leave. 

20.  Withdrawing    den  ia  1— Discretion    of 

21.  Same — Jury  already  impaneled, 
2S.  Same— Right  to  withdraw. 

23.  Same— Voluntary  plea  of  guilty. 

BriBKlBi  **"'  *    ""~ 

It   In   hi. 

Jury    fact    ( 

fesalnff    same    at    tima    ot    his    arraignment 

—People    V.   Coleman,    146    Cal.    S09,    S12     7» 

Pao.  283. 

a.     Same— s:r»i>  to  read  ehar*.  ■■  in*»r- 

nnlloii.— Where  defendant  is  charged  with 
petty  larceny  and  prior  conviction  ot  same 
offenBe,  and  pleads  not  guilty  to  principal 
ofTenae,  but  confesses  prior  conviction.  It 
IB  error  to  read  portion  of  Information 
charging  previous  conviction  to  Jury,  or 
to  offer  evidence  thereof,  or  lo  Instruct  Jury 
to  (Ind  whether  defendant  had  suffered  pre- 
vioua  con  vlcllon.— People  v.  Meyer.  7S  Cal 
518,    E19,    EEa,    It    pac.    »t. 


for  court,  after  trial  hi 
upon  defendant  to  plead 
conviction.  It  being,  at 
1  rregulaj-l  ty,— People  v  J 
213.   87    Pac.    400,   401. 

I.     A»aalt  by  eonvlet.— The  pi 
thia   section   do   not  apply   to  a 
24fl  for  assault  wl 


;iO.  14B.  2S  Pac-  ! 
ot   ItB  JurlBdlcdi 


"K,    4    Cal.    App. 


AnlUnt 


1   by  i 


■   to    pTisr 


•B      ot      detendamt  

iHvlcltoB,— Defendant, 

behalf,  may  be  asked 


question  whether  he 
convicted  of  felony.  it" 
whether  laat  part  of  thiL  .....„„.  ,„„^ 
charge  of  previous  conviction  ahall  not  be 
"ailnded  to  on  the  trial."  wonid  so  f'r 
modify  rules  of  evidence  as  to  prohibit 
"  ""  =-  to  whether  defendant  had  suf- 
is  conviction  of  felony  for  pur- 
.Mng  his  credibility.— People 
,    671,    672. 


fered  p 


.    67   Cal, 


S.     Cor 
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his   own   behalf  fa  not  treed 


aliiK    «-ullty     to 
eB  not  preclude 

aakinK  the  question  as  to  whether  or  not 
he  had  ever  been  convicted  or  a  felony. — 
'    Gal.    App.    SOI.    604,    SG 


Pac. 


'Bike 


,  15  Cal.  App.  400.  404,  1 


11.     One  charged  with  attempting'  to  pass 

a  actitloua  check  and  with  a  prior  convic- 
tion of  forgery,  who  on  arraignment  admits 
the  prior  conviction,  may,  nevertheleea.  It 
he  otters  himself  as  a  witness  on  the  trial, 
be  asked  on  cross-examination  If  he  has 
ever  been  convicted  of  a  felony,  without 
violating  provisions  of  above  section  relat- 
ing to  evidence  of  previous  conviction,  or 
of  section  1S23.  post,  llmltlnB  cross-exam- 
ination of  defendant.  A  defendant  who 
offers  himself  as  a  witness  Is  subject  to  the 
latne  rules  tor  testing  his  credibility  by 
Impeachment  or  otherwise  as  other  wlt- 
neaaes. — People  v.  Oubrldse.  aS  Cal.  App, 
el.   17E    Pac.    278. 

IS.  DenlBl  —  iBtDrnatian  ot  ntart.  — 
Where  defendant  pleads  not  guilty  to  of- 
fense charged,  and  guilty  to  prior  convic- 
tion. It  iH  Intent  of  this  section  to  keep  all 
Information  from  Jury  as  to  previous  con- 
viction, and  plea  of  gulily  thereof  Is  only 
Intended  for  Information  of  court  In  deter- 
mining punishment  to  be  imposed  In  case 
of  conviction, — People  v.  Thomas,  110  Cal. 
41,  4S.   42  Pac.   456. 


Ifc     rorner     »>*!< 

stlan   —  ODei.tl«B 

Jury. — Where    a    pers 

on    accused    of   an 

charging  a   former   o 

ment  for  the  offense 

charged  being  gr< 

wher 


led   after 


1    prior 


and  the  accused  refuses  to  plead  to  the  part 
of  the  Indictment  or  Information,  he  must 
be  regarded  as  having  pleaded  "not  guilty" 
to  the  charge  of  a  former  conviction,  and 
the  question  as  to  (he  truthfulness  of  that 
charge  Is  one  for  the  Jury.— People  v.  Kirk, 
32   Cal.   App.    &1T,    lei   Pac.    $9fi. 

14.     Necesalty    far  wlea — Former    convlc- 

maka  up  aggravated  ofTenee.  and  being 
material  fact  In  case,  necessarily  It  must 
be   pleaded,   and   If   issue   be   Joined    in    ref- 


[Pt.  11. 

Indictment 


ITS. 

Asking  or  question  whether  defend- 
laa  ever  been  convicted  of  a  felony  on 
-examination  where  he  takes  the  stand 
■  own  behalf  Is  not  prohibited  by  this 
in.   although   he   may   have   admitted    a 


charged  In  indictment" 
charging  petty  larceny, 
tion  of  Ilka  ottense,  pie 
charged  which  Includei 
tlon.—People  v.   Delany,    49   Cal.   394,    308. 

IC  PIvaB,  Keaemlly. — Defendant  charged 
With  offense,  and  previous  convictions  of 
other  □(Tenses,  may  plead  simply  not  guilty, 
thereby  denying  previous  conviction,  or 
plead  not  guilty  of  principal  offense  and 
confess  previous  convictions.  —  People  v. 
Wheatley.    88   Cal.    114.   IIT,    KG    Pac.    9S. 

17.  He-enaetBeiit  at  sHtloa  makes  ques- 
tion as  to  right  of  court  to  ask  defendant 
as  to  his  plea  to  prior  conviction  no  longer 
ot  importance.— People  v.  King,  4  Cal.  App. 
SIS.    BT    Pac.    400,    401. 

18,  Volnntarr  coHfeaalaa  •(  rrlar  cobvIf- 
tloB. — Where     defendant     Is     charged     with 

vlth    prior 


of   t 


I    98B, 


I    trial 


mode    of   arr 


jrt    I 


ment.   and    plea   of    not   guilty    i 

charge    o(    prior    conviction,    but    d 

may    voluntarily    confess    previous 

tlon,    and    Jury    can    not    find    thereon, — Ei 

parte  Young  Ah  Gow,  7S  Cal.   438,  443,   460, 

15    Pac.   70    (overruling.   In  oftect.    People   v. 

King,    64   Cal.   »2»,    840,   30   Pac.    lOSS). 

1»,  WltbdmnrlBB  aa  adBlsalDB  — Hnat 
obtain  leave.  —  Where  defendant,  on  ar- 
raignment, admitted  fact  of  former  con- 
viction charged  against  him,  he  can  not 
be  heard,  upon  trial,  to  question  correct- 
ness of  such  fact  without  first  getting  leave 
to  withdraw  adralsslon. — People  v.  Apple- 
ton,   ISO  Cal.  2S0,  SSt,  tl  Pac.  E82. 

30.  WltkdranlBV  deaUI—DlKrettoB  «t 
ponrt — Where  defendant,  upon  his  arraign- 
ment, pleaded  not  guilty  to  offense  charged 
In    indictment,    and    thereby    denied    charge 

court  to  allow  him  to  withdraw  his  plea  to 

prior   conviction,   and   plead    guilty    thereto. 

—People   v.   l^wis.   64   Cal,    401.    1    Pac.    190. 

See,  also,  ante,   t  1017.  note  pars.   18-23. 

21.  Same  —  Jnir  already  Inpa'arlrd.  — 
Where  defendant  pleaded  not  guilty  to 
charge   of  prior   conviction,  and,  after  Jury 

withdrew  his  plea,  and  substituted  plea  of 
guilty  to  prior  convictions  before  informa- 
tion was  read  -to  Jury,  he  is  not  prejudiced 
by  any  failure  of  Jury  to  find  upon  prior 
conviction,  which  was  not  read  to  them, 
and  upon  which  no  issue  was  presented. — 
People  V.  Chadwick,  14S  Cal.  116.  ISl,  71 
Pac,   884. 

22.  Same— Rlrkt  la  irltkdra w.— Defend- 
ant has  right  at  any  time  to  withdraw  bis 
plea  of  not  guilty  to  charge  of  prior  con- 
viction, and  to  confess  same;  and  having 
done  so.  Jury  has  nothing  to  say  or  And 
In  regard  to  it. — People  v.  Johnson,  88  Cal. 
171,    174,   25  Pac.  1116. 

33.  Sane  —  VolBatarr  plea  •!  ■■■IlT, — 
Defendant  who  has  pleaded  not  guilty  to 
Infnrrmlion  charging  an  offense  and  pre- 
vious convictions  of  other  offenses  may.  If 
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permitted  by  court.  In  «xerclae  o(  Its  dia-  cuilty  after  havltiK  onc»  plaa4a4  Bot  gulllr, 

cr«tlon,  withdraw  tale  plea  ai  to  charge  of  he  can   not  object   that  plaa  of  not  sullty 

previous    conviction  a.    and    enter    plea    of  was    not    formally    wltkdrcwn. — People    w. 

sullty  thereto;  and  If  be  voluntarily  pleada  Wheatley,  ■■  Cal.  Ill,  lU.  It  Pae.  It. 


i  1028.  TransmiBBion  of  indictments  from  the       i  1030.  InilictmentB  to  be  tianamittcJ   to  the 
countj     to     district     courts.       [Re-  municipal    criminal    court    of    San 

pealed.]  Futnciaco.      [Repealed.] 

1 1020.  Indictments  against  a  judge  of  the 
superior  court,  eerti&cate  of  facts  to 
be  tianamitted  to  governor. 

§  1028.  TRANSMISSION  OF  INDICTIOENTS  FROM  THE  COUNTY  TO 
DISTRICT  COURTS.     [Repealed.] 

History:  Enacted  February  14,  1872,  re-enactment  of  !  309  Crfmlnal 
Practice  Act  1S51,  Stats.  1851,  p.  245,  as  amended  April  3.  1663,  State. 
1863,  p.  160;  amended  March  30,  1874,  Code  Arndts.  1S73-4,  p.  410; 
repealed  March  12.  18S0,  Code  AmdCs.  ISSO  (Pen.  C.  pt.),  p.  6. 

§1029.  INDICTMENTS  AGAINST  A  JUDQE  OF  THE  SUPERIOR 
COURT,  CERTIFICATE  OF  FACTS  TO  BE  TRANSMITTED  TO  GOV- 
ERNOR. When  an  indictment  is  found  or  an  information  filed  in  a  superior 
court  against  a  judge  thereof,  a  eerlifieate  of  that  fact  must  be  transmitted 
by  the  clerk  to  the  governor,  who  shall  thereupon  designate  and  direct  a 
judge  of  the  superior  court  of  another  county  to  preside  at  the  trial  of  such 
indictment  or  information,  and  hear  and  determine  all  pleas  and  motions 
affecting  the  defendant  thereunder  before  and  after  judgment. 

History:     Enacted  February  14.  1872.  re-enactment  of  5  310  Criminal 


§  1030.    INDICTMENTS  TO  BE  TRANSMITTED  TO  THE  MUNICIPAL 
CRIMINAL  COURT  OF  SAN  FRANCISCO.     [Repealed.] 

History:  Enacted  February  1*.  1872,  founded  on  S  12  Act  March  31. 
1870,  Stats.  1S69-T0,  p.  529;  repealed  March  12,  1880,  Code  Amdts.  18S0 
(Pen.  C.  pt.t,  ■}.  6. 
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CHAPTER  VI. 
BBMOVAL  OF  THE  ACTION  BEFOBE  TRIAL. 
I  1033.  When  action  maj  be  remnved.  f  1037.  Proceeding!  on  remova],  if  defeadant 

i  1034.  Application   for   femoval,   how   made.  ib  la  eustod;. 

I  103.^5.  Duties  of  court.  {  103S.  Authorit;  of  court  to  which  action  it 

(  1036-  Order  of  removaL  removed.  When  origioal  papers  muBt 

be  tranamitted. 

g  1033.     WHEN  ACTION  BEAT  BE  REMOVED.    A  criminal  action  may  be 

removed  from  the  court  in  which  it  is  pending  on  application  of  the  defendant, 

on  the  ground  that  a  fair  and  impartial  trial  can  not  be  had  in  the  county. 

History:     Enacted  February  14,  1872.  re-eoactmeDt  of  9  312  Criminal 

Practice  Act  1851,  Stata.  1861,  pp.  245,  246;  amended  April  9,  1880,  Code 

Aradts.  1880  (Pen.  C.  pt.),  p.  19;  March  9,  1887,  Stats,  and  Amdts.  1S87, 

p.  61;  March  21,  1905.  StaU.  and  Amdts.  1905,  p.  695. 

ment  was  In  conflict  with  section  7  of 
Bin  of  RiKhts,  contained  In  state  conati- 
tullon  ot  1879,  which  provides  that  "the 
right  of  trial  by  Jury  shaU  be  secured  to 
all,  and  remain  Inviolate,"  and  refers  to 
right  as  It  existed  at  common  law;  that 
Is.  trial  ot  all  crimes  Is  required  to  be  in 
county  where  they  wer«  committed,  and 
that  Jury  Itself  should  come  from  vicinage 
of  place  where  crime  was  alleged  to  have 
been  committed.  This  section,  as  amended 
by  act  approved  March  11,  190G  (Stats. 
190G,  p.  SS5),  la  aubstsntlally  In  UngusKe 
of    original    section    prior    to    amendment 


CHANGE  OF  VENTJB. 
L  In  Genebal. 

1.  Editorial    not«  — Former    Bubdinsion    2 

held   uDConstitutional. 

2.  JuriBdiction  eicluaive. 
8.  Libel — Tbe  words  "bave  good  eauee." 

4,5.  Bale  trial  most  be  in  countj. 
II.  Gboumdb  roB  Chanob  or  Venue. 
6,7.  Biasor  prejudice  of  presiding  Judge. 

8.  Same— Jurisdiction     of     superior     court 
with  respect  to  removal. 

fl.  Same — Making  erroneoas  ruling. 

10.  Bias  and  prejudice  of  sheriff. 

11.  Dennneiation   in   preas   and   pulpits. 

12.  Difficulty   in   securing   jury. 

13.  Disqualification     of    people    to    act    as 

14.  Employing   counsel   to   pioBecute. 

15.  Same — Rule  questioned. 

16.  Failure  to  get  a  jury. 

17.  E^ir  and  impartial   trial. 
IS.  Forestalling  judicial  inquiry. 

19.  Information  and  belief. 

20.  Selecting  jury  from  portion  of  couDty. 

21.  Violence  by  mob — Threats  of  iyncbing. 

A»   t«    el 

■ctl*MB,  sei 

ed.>,  I  107  and  note. 

As  lo  ehaace  of  reaae  frasi  jBstlees'  mat 
police  coaMs,  see,   post,   I  1432   and  note, 
I.     IN   OENBRAL. 

I.  Editorial  >atc — Poraer  bbMItIsIob  9 
DmcanatltallOBBl, — By  amendment  approved 
March  S,  1887  (Stats.  18ST,  p.  61),  It  was 
provided  that  criminal  action  may  be  re- 
muved  from  court  In  wblch  it  Is  pending. 
on  application  of  district  attorney,  "on  tbe 
itround  that,  from  any  cause,  no  jury  can 
be  obtained  for  trial  ot  defendant  In  county 
where  action  Is  pendlns."  In  People  v. 
)>»well,  (7  Cal.  148,  tSl,  IE  Fac.  481,  11 
Li.  R.  a.  7G,  It  was  held   that  tbis  amand- 
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-  Powet 


Inlor 


atloi 


for 


isfar   Indict 
lother   I 


ot 


inty  1 


rived    Bolely    from    this 
tlon   SST,   Code   of  Civil   l 
application    to   criminal    cases.  —  People    v. 
UcQarver.    E6    Cal.   SZT,    328. 

S.  Libel — l^e  words  "han  kvo^  caase" 
In  section  8  of  article  I  of  the  constitution 
regulating'  criminal  prosecullona  for  libels 
for  the  press  should  not  be  construed  as 
an  operative  law  or  conferring  an  enlarged 
discretion  upon  the  court  and  the  one  good 
causa  for  changing  the  venue  where  tbe 
prosecution  Is  brought  at  the  place  of  resi- 
dence ot  the  person  libeled  Is  that  set 
forth  In  this  section. — Older  v.  Superior 
Court,    1ST    Cal.    T70,    780,    199    Pac,    473. 

4.     Rule    trial    BDit    be    l>     tke     eoBBtr 

application  In  this  state,  where,  under  the  , 
constitution,  the  place  of  trial  Is  subject  i 
to  legislative  determination,— Matter  of  . 
MacDonald.   20   Cal.   App.    141,   Hi    Pac.    SET. 


If  a 


D  the 


right  to   trial   by  Jury  In   the  place   by   1 
law   designated    as   the    place    for   trial,    tt  i 
confers   upon    him    the   right   contemplated 
by  the  constitution, — Matter  of  MacDonald, 
20   Cal.   App.   841,   129   Pac.   >fi7. 
II.     GROUNDS  FOR  CHANGE  OP  VENUE. 
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T.  Bias,  prejudice,  or  partiality  on  part 
of  Judge  is  not  ground  for  change  of  venue. 
—In  re  Jones,  lOS  Cal,  *97,  t9g,  ST  Pac.  S85. 

H.  Sane — jBriadlctloB  at  BBperlar  eanrt 
nllk  reapcet  1b  renoTal  d(  criminal  actions 
to  another  county  for  trial  Is  special,  and 
can  be  applied  only  In  case  mentlaned  In 
this  section.  An  order  of  reniovs.1  Is  author- 
ized only  when   fair  and   Impartial  Jury   Is 

cutlon  Is  pending  and  not  because  of  dls- 
quallflcatlon  of  trial  Judge.— J>eo  pie  v. 
McGarvey,    SB   Cal.    38T,    329. 

9.  Same  —  HaklBK  trromromm  rallBg, — 
Bias  or  prejudice  of  Judge  In  making  an 
tjrroneous  ruling  in  former  trial  of  case  !s 
not  ground  for  change  o(  venue. — People 
T.    Williams.    24    Cal.    31,    Sfl. 

As  to  dlsqnaliaeatlsa  or  Jadse.  see  Kerr's 
Cyc,    Code    Civ.    Proc     (2d    ed.),    I  170    and 

10.  Blaa  aad  pnjBdIee  of  the  sherill  and 

his  deputies,  notwithstanding  Impropriety 
of  those  officers  Indulging  In  expression  of 
opinions  which  might  contribute  to  defeat 
duo  administration  of  Justice,  are  not  sut- 
flclent  ground  to  authorize  court  to  change 
place  of  trial.— People  v.  Shuler,  IS  Cal. 
190,   49E. 

11.  DennHclatloB  la  iireaa  mwA  pnlplta. — 
Where  it  appears  that  defendant,  person  of 
no  consideration  In  community,  shot  and 
killed  sheriff  of  county,  who  iras  In  dis- 
charge of  his  duty:  that  upon  arrest  of 
defendant  a  large  mob  of  people  threatened 

to  clandestinely  remove  him  from  county 
lempararllyi  that  defendant  had  been  de- 
nounced in  church  pulpits  and  public  press, 
and  that  It  was  opinion,  almost  unanimous 
throughout  county,  that  no  punishment  but 
death  was  deserved  by  defendant,  and  only 
counter-showing  made  by  prosecution  was 
that  excitement  had  abated  somewhat,  and 
that  there  was  no  real  Intent  to  lynch  de- 
fendant, but  it  was  admitted  that  there 
was  but  one  opinion  In  regard  (o  guilt  of 
defendant  existing  In  county. — change  of 
venue  should  be  granted. — People  v.  Suea- 
ser,   132   Cal.   A31,   035,   84  Pac.   1095. 

12.  DIBenlty  in  seearlBic  lary.— Affidavits 
made  by  old  residents  of  county.  Intimately 
acquainted    with    Its    Inhabitants,    and    hav- 

of  public  mind  throughout  county,  showing 
that  threats  to  tear  down  jail  and  hang 
defendant  were  made  by  persons  assembled 
from  various  parts  of  county,  who  only 
denlsled  because  they  were  persuaded  that 
Jail  was  too  strongly  guarded;  that  there 
existed  throughout  county  general  feeling 
of  extreme  hostility  against  prisoner  and 
general  belief  that  he  was  guilty;  and  truth 
of  these  statements  Is  not  denied  by  pros- 
ecution: and  It  appears  that  great  difficulty 
was  had  In  securing  Jury:  that  upon  chal- 
lenge of  panel   while  an   elisor  was  under 


examtnattOD.  there  was  applause  from  seats 
where  Jury  sat.  whenever  answer  was  given 
favorable  to  prosecution  and  whenever  rul- 
detendant,— 


under 


of 


should  be  granted. — People  v.  Toakum.  Ill 
Cal.  BSe.  677. 

18.  DlaqnaltflcatlaB  mt  peaple  ta  set  ■■ 
laran.  —  Affidavit  for  change  of  venue 
which  states  upon  information  and  belief 
that  people  of  county  are  prejudiced  against 
defendant,  without  establishing  fact  that 
people  of  county  were  so  prejudiced  against 
him  as  to  become  dlsquallfled  to  act  as 
Jurors  In  case.  Is  Insufficient. — People  ». 
Shuler,    28    Cal.    490,    49E. 

Where  It  Is  shown  that  over  one  hundred 
cltlsens  united  In  employing  counsel  to 
proeecute   defendant,   and    there   are   no   op- 

trlal  could  be  had.  defendant  Is  entitled  to 
change  of  venue. — People  v.  Lee.  E  Cal.  353. 
364. 

t!(.  Sane — Rale  qaeatlaBed  In  People  T. 
Oraham,  31  Cal.  SSI,  2flE.  holding  that  fact 
that  thirty  or  forty  persons,  upon  being 
solicited,  contributed  small  sums  to  defray 

attorney,  does  not  show  existence  of  such 
excitement  or  prejudice  In  whole  county  as 
will  preclude  poaHlblUty  or  probability  of 
procuring  Impartial  Jury  without  difficulty. 

Id.  Fallare  to  get  Jary  on  particular  day 
does  not  afford  such  conflrmatlon  to  state- 
ments of  aflldavlta  as  to  make  It  error  in 
court  to  refuse  change  of  venue  on  renewal 
of  application. — People  v.  Mahoney,  18  Cal. 
ISO,    181,    1ST. 

IT.  Fair  aad  Impartial  trial. — Removal 
Is  only  authorized  under  this  section  upon 
application  In  writing  asking  for  removal 
on  ground  that  defendant  can  not  have 
fair  and  Impartial  trial  In  county  where 
Indictment  or  Information  is  pending,  and, 
where  Judge  Is  dlsquallfled,  attendance  of 
another  Judge  must  be  secured  in  mode 
provided  by  section  Tl,  Code  Civil  Pro- 
cedure.—People  V.  McQarvey,  EG  Cal.  327, 
329. 

ts.     For«alalllBc    jBdldal    iBqalry. — Con- 


ing h 


t  place 


long-condnued  attempt  to  forestall 
Judicial  inquiry  and  compel  hostile  decision 
can  not  possibly  have  much  force, — People 
V.  Durrant.  llS  Cal.  179.  t3G,  10  Am.  Cr. 
Rep.  499,  48  Pac.  76  (UcFarland,  J.,  con- 
curring). 

1».  tafoimatlsa  and  belief.— Where  affi- 
davits merely  state  that  In  belief  or  opinion 
of  affiants  prisoner  could  not  have  fair  trial. 
owing  to  public  prejudice  against  him,  and 
no  difficulty  was  found  In  obtaining  Jury 
wholly  free  from  bias  or  prejudice,  applica- 
tion Is  properly  denied. — People  v.  Congle- 
ton,   44   Cal.   tt.   9fi. 
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30.  SeI»ettBK  l-rr  (raw  P-rti 
fantr- — Atnd&vlt  for  ctianga  of  p 
trial  which  BUtes  varloua  reaaonH  from 
which  defendant  is  led  to  believe  that  Jury 
could  not  be  selected  from  citizens  of  cer- 
tain portion  of  countf  who  would  give  them 
fair  and  Impartial  trial.  Is  InHUfflclent. — 
People    V.   Baker.  1   Cal.   «03,   404. 

31.  Violence  by  boI^— ThreaU  of  IrBch- 
ing.  —  Where,  for  period  of  several  days 
after  crime  was  committed,  mob  had  gath- 
ered  about  defendant's  residence,  had 
broken  the  windows.  Injured  some  prop- 
arty,  threatened  violence  to  defendant  and 


his  family:  public  preaa  had  sustained 
enraged  citlsena  In  unlawful  attempts  to 
>e    olHcerB    of    law,    whole    superior 


change    of    ' 
that  eicllen 


-ely   B 


islded 


at  prevailed  for  three  weeks  prior 
time  of  applicallon.  there  is  no  abuse  of 
discretion  In  denylne  motion  for  cbanse  of 
venue— People  v.  Qoldenaon,  TS  Cal.  SI8. 
3S9,   19   Fac.   Kl. 

§1034.  APFUOATION  FOR  REMOVAL,  HOW  MADE.  The  application 
for  removal  must  be  made  in  open  court,  and  in  writing,  veriBed  by  the 
affidavit  of  the  defendant,  a  copy  of  which  application  must  be  served  upon 
the  district  attorney  at  least  one  day  prior  to  the  hearing  of  the  application. 
At  the  hearing  the  district  attorney  may  serve  and  file  such  counter-affidavits 
as  he  may  deem  advisable.  Whenever  the  afiSdavit  of  the  defendant  shows 
that  he  can  not  safely  appear  in  person  to  make  such  application  because 
popular  prejudice  is  so  great  as  to  endanger  his  personal  safety,  and  such 
statement  is  sustained  by  other  testimony,  such  application  may  be  made 
by  his  attorney,  and  must  be  heard  and  determined  in  the  absence  of  the 
defendant,  notwithstanding  the  charge  then  pending  against  him  be  a  felony, 
and  he  has  not  at  the  time  of  such  application  been  arrested  or  given  bail,  or 
been  arraigned,  or  pleaded  or  demurred  to  the  indictment  or  information. 

History:  Enacted  February  14.  1872,  re-enactment  ol  S  313  Criminal 
Practice  Act  18E1,  Stats.  1851,  p.  246,  as  amended  by  Act  March  10, 
1857,  Stats.  1857,  p.  71;  amended  March  9,  1887,  Stata.  and  Amdts. 
1887,  pp.  61,  62;  March  21,  1905,  State,  and  Amdte.  I90&,  p.  696. 

APPLICATION  FOR  CHANGE  OF 
VENUE. 

1.  As  to  written  application  being  east 

tial. 

2.  Affidavit — Of  defendant  alone. 

3.  Same — Stating  in  general  terma, 

4.  Change  of  venue  by  special  law, 

5.  Same — Editorial  note. 

6.  Counter-affidavitB— Purpose  of. 

7.  Hearing   of  application  —  Issuing   si 

8.  Postponement   of   application. 
9,  10.  Declining    to    renew    application. 

11.  Same — Same — Waiver. 

12.  Statement  of  grounds — Absence  of  a 

13.  Time  for  making  application. 

tnm   Jaatleee' 

1  1432    and    note. 

1.  Aa  t*  wrlttea  ayplleatlBB  belnc  «> 
tial.  made  on  the  ground  that  a  fair  i 
Impartial  trial  can  not  be  had  In  the  cou 
where  being  prosecuted,  under  the  provls 
of  the  above  section,  and  where  motion 
auch  chance  i«  made  orally,  the  motloi 


«!«■«. — Afll- 


2.  Amdavlt~-Of     defcndai 

davit  of  accused  alone,  that  he  can  not 
have  an  impartial  trial  In  county,  is  insuf- 
ficient to  authorize  change  of  venue. — 
People  T.   Graham,   21    Cal.    261,    SSS. 

3.  Same — StatinB  In  Krneral  terBs. — Affl- 
davlts  stating  in  general  terms  that  fair 
and  Impartial  trial  can  not  be  had  In 
county,  or  that  deponents  state  that  they 
verily  believe  that  defendant  can  not  have 
fair  and  Impartial  trial,  on  account  of  pop- 
ular excitement  and  feeling  manifested 
against  accused,  and  on  account  of  many 
false  reports  In  circulation  prejudicial  lo 
him,  without  stating  facts  and  circum- 
stances from  which  conclusion  Is  deduced. 
are  Insufficient. — People  v.  McCauley,  1  Cal. 
379.  383. 

4.  CfasBKc  of  Ttmmt  br  aveelal  law. — 
Under  oonstltutlon  of  1849,  legislature  bad 
power  to  pass  special  law  directing  court 
to  transfer  indictment  for  murder,  pending 
therein,  to  another  court  for  trial. — People 
ex  rel.  Smith  v.  Judge  of  Twelfth  DIst..  17 
Cal.  S4T,   SSI. 
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had  b«ea  attacked  on  sronnd  that  action  Gc 
of  legislature  w«s  an  Improper  Interfer- 
ence with  prerogative  of  the  JudLclary,  It 
would,  In  &11  probability,  have  been  de- 
clared to  be  unconstitutional. — See  Kerr's 
eye.  Civ.  Code   (2a  ed.),   9  163m  and   nole. 

•.  CoBaler-andavlte  —  Pappose  si.— Pro- 
Vision  of  this  section  allowing  district 
attorney  to  nis  counler-amdavltB  Is  for  pur- 
pose of  satlsfylnK  court  that  affldavlu  of 
dofendai 


P  VENL'C— DUTY  OF  COIIBT.  S  IMS 

Goldenson.  7(  Cal.  131.  a«0,  19  Pac.  161; 
People  v.  Staples.  14S  Cal.  405.  41Z.  8S 
Pac.   SSfi. 

-Waiver.— Where,    after 


aRorded  by  courl 
hearing  thereof  i 
at  which  time  coi 


w  application,  and 
r  defendant  tailed 


of     I 


ctlor 


:,  In 
103E, 


Majors.    AG    Cal.    13B.    14T.    fi! 

G  Am.   Cr.   Rep.    488,    !    Pac. 

7.     HeaTln*   of   appllMllai 


has  refused  to  Issue  them  upr 
or  that  attendance  of  wltnet 
be  procured.— People  v.  Elliott.  80 
Z3S.    2S    Pac.   207. 


Pac.    944. 

12.     atatPMrat     » 

aMda  vl  t.— A  pp  1 1  c  a  1 1 

of  aubpcenas  for  wl' 
of  application  for  c 
supported    by    leg 
ment    of    one    of 
that  everywhere 

cold     blood,     and 


wltne 


I    for 


lefendai 


Plummer,   9 
•.     Same- 


■r    BppUcatloB.— It     ■■ 

tpona  CDnslderallon  of 
inge  of  venue  until  at- 
mpanel    Jury. — People   v. 

reaeiT  appllcafloB. 


Rlderatlon    of    motioi 


defendant,   am 
him   by   lynch 

partial  trial  cc 


I    bit 


that  defendant  had  In 
without    JUBliflcalion     or 

and  murdered  deceased. 
.lly  acquainted,  and  an 
r  county,  and  that  great 


Impanel 


aw  prevailed,  and  that  im- 
lid  not  be  reasonably  antict- 
ported  by  affidavit  of  defendant 
else.  Is  not  BUlTlcient  showlnfc- 
BlllotI,  80  Cal.  Z!>6,  Z3S.  2S  Pac. 


207. 

1)1.     Tlaie   for  ataklnoi  aDpllfnlloa. — After 

twMve  competent  trial  Jurors  have  been 
obtained,  application  for  time  to  prepare 
affidavits  as  basis  of  motion  for  change  ot 
venue  on  ground  that  fair  and  Impartial 
cation,  and  no  elTorl  was  afterwards  made  trial  can  not  be  obtained  before  Jurors  im- 
to  procure  change  of  venue,  no  error  was  paneled  comes  too  late. — People  v.  Cotta.  49 
committed    In    denying    motion. —  People    v,        Cal.    168,    169. 

§  1036.     DUTIES  OP  COURT.     If  the  court  be  satisfied  that  the  representa- 
tions of  the  applicaDt  are  true,  an  order  must  he  made  transferring  the  action 
to  the  proper  court  of  some  convenient  county  free  from  a  like  ohjeetion. 
HIatory:     Enacted  February  14.  1872,  re-eaactmEnt  ot  %  314  Criminal 
Practice  Act  1851,  Stats.  1851,  p.  246;  amentJed  March  9,  1887,  Stata. 
and  Amdts.  1887,  p,  62. 

APPLICATION  FOB  REMOVAL— DUTY  defendant    Is    discretionary    in     trial    court, 

OF    COURT.  and    subject    to    review    in    case    of    gro.'is 

1,  2.  Discretion   of  trial  court. 

3.  Same — Final  action  on  motia 

4.  Same — Not  arbitrary, 

5.  Same — Not  implicitly  trusted. 

6.  Same — Not  reversed  Dolesa  aboied. 

7.  Same — Right  to  unprejudiced  jury, 

8.  Duty  not  impemtive. 

9.  Remedy  bj  appeal — Not  habeas  corpus. 

10.  Satiafaetioli   of   court — CoDsideration  of 

connter-affi  davits. 

11.  Same — CoDClusioD   dnwn   by   court. 

12.  Same — Strong   prima   f&ele  ease. 

13.  Unsupported  statement  of  defendant. 


Cal.  15*.  155;  Watson  v.  Whitney,  23  Cal 
376.  376,  378;  People  v.  CooBleton,  44  Cat, 
92.    95;    People    v,    Goldenson,    78    Cal.    SZ8. 


else    some    discretion    In    the    matter.      It    Is 

one  the  exercise  of  which  must  be  reason- 
able. The  conclusion  reached  must  And  war- 
rant In  the  facts  disclosed  by  the  affidavits 
Died,  and  In  the  circumstances  made  tn 
appear  in  the  record.^^BlMle  v.  Kromp- 
hold,   172  Cal,   512.    IGT   Pac,  599. 

S.  Saaic— Final  aettaa  aa  Matoa  may  be 
deferred  by  the  trial  court  pending-  eftorts 
to  obtain  a  fair  and  impartial  Jury,  and  the 
proceedlnKB  In  the  impanelment  of  the  Jury 
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In  BO  far  as  they  throw  light  on  the  ques- 
tion whether  a  fair  and  Impartial  trial  can 
be  had  In  the  county,  may  be  taken  Into 
consideration.— People  v.  Kromphold,  1T2 
Cal.    SIS.    15T    Pac.    699. 

*.      Same  —  Not  arbltrarT Discretion  o( 

trial    court    to    grant    or    reruse    chanse    of 


rial.— L^wrey  t.  Hoguo,  IS  CaL  600,  «0S. 
:4   Pac.   S95. 

a.  Remedy  ky  avpeal— Nst  kafceaa  eaiv>B> 
—Refusal  to  change  place  of  trial,  If  erro- 
leous,  may  be  remedied. by  appeal;  writ  of 


1  Its  e 


ich  diBi 


'Ond 


legltlm 

be  rightfully  interfered  with  by  appellate 
court.— People  v.  Vincent.  »S  Cal.  1ZS.  488. 
30  Pac.  5E1. 

5.  Sane  — Not  mpllcltly  Irunted Al- 
though power  to  grant  change  of  venue  Is 
discretionary  In  trial  court,  supreme  court 
will  not  trust  Implicitly  in  discretion  of 
e.— People   v.    Lee.    5   Gal.    363, 


■    abused. —       „ 


361. 

Application  for  c 
dreased  to  discretion  of  trial  court,  and 
denial  of  Judge  will  not  be  reversed  unless 
ic  clearly  appears  to  appellate  court  that 
such  discretion  has  been  abused. — People  v. 
Elliott.  80  Cal.  206,  Sag,  22  Pac.  207. 

T.  SMBt — RiKht  ts  anvrejadleed  Jnry. — 
Although  change  of  venue  Is  now  left  to 
discretion  of  trial  court.  It  Is  not  Intended 
by  this  to  deprive  any  one  of  right  to  be 
tried  by  jury  which  Is  In  fact  unprejudiced. 
— People  V.  Suesser,  Hi  Cal.  8Si.  «3J,  64 
Pac.  1096. 


parte  Wright, 

19  Cal.  401.  402. 

51   Pac.   «J9. 

10.      Satlatael 

it>  of  co»irt  — C 

suldrnitloii 

arltB,— Court   Is 

not   obliged 

to    by    de- 

be  sallsfled 

that  defendant' 

truth,  after 

considering      counter-affldavfts 

cutlon   as   well 

—People   V.   MaJ 

138.    HT.    61    Ar 

n.    Rep.    295,    6    A 

m.   Cr.    Rep. 

See  People  v. 

Yoakum.   63 

Cal.  670. 

anclasloB  draiTB 

ot  have  fair 

and  Impartial  t 

rial  In  county  Is 

0  be  drawn 

by    court    and 

not   by    defendant   and    his 

witnesses.       Co 

unt    must    be    sa 

representation 

of  defendant  la  t 

ue.— Peopla 

V.  HcCauley.  I 

Cal.   378,   SBS. 

13.  Same  —  StroBc  prima  facie  eaae. — 
Where  motion  tor  change  of  venue  Is  made 
upon  amdavlts  showing  strong  prima  facie 
case  In  support  of  motion,  without  any 
counter-showing  as  to  condition  of  public 
mind  In  locality  where  defendant  was  tobe 
tried,  defendant  is  entitled  to  change  of 
venue.— People  v.  Fredericks,  106  Cal.  GG4, 
6S8,  J9  Pac.  944. 

IS.  Unanptioited  statement  «f  defcadaat. 
— Court  Is  not  bound  to  take  for  granted 
8,  Daly  not  imperative. — It  Is  not  Imper-  unsupported  statement  of  defendant.  And 
atlve  duty  of  court  to  transfer  case,  but  It  his  mere  unsupported  assertion  that  he 
must  determine  from  facts  stated  In  affl-  was  victim  of  general  prejudice  In  county 
davits  whether  reasons  given  show  that  Is  not  conclusive  reason  for  changing  venue. 
defendant  can   not   have    fair  and   Impartial    .   — People  v.  Mahoney,   IB  Cal.   ISO,  ISO. 

§  1036.  ORDER  OF  REMOVAL.  The  order  of  removal  must  be  entered 
upon  the  minutes,  and  the  clerk  must  immediately  make  out  and  transmit 
to  the  court  to  which  the  action  is  removed  a  certified  copy  of  the  order  of 
removal  record,  pleadings,  and  proceedings  in  the  action,  including  the  under- 
takings for  the  appearance  of  the  defendant  and  of  the  witnesses. 

History:     Enacted  February  14,  J872,  re^nactment  of  i  315  Criminal 
Practice  Act  1851,  Stata.  1861,  p.  246. 

ORDER  OF  REMOVAL— ORIGINAL 
PAPERS. 

1.  Original  papers  retained. 

2.  Papers  necessary  to  be  seat. 


-  Transcript   of   record    of    former 


,. 

Orlslaal  »■ 

pen 

retained.- Above 

sec- 

lion 

etentlon     of 

mentioned, 

In    c 

s    made.      Where 

tided 

copy    of    o 

der 

of    removal 

warded,    but.    ins 

of    certified 

cople 

s    of 

other 

papers  In  c 

all  of  orlgl 

nal  pi 

papers,  and 

files 

trreg 

s     n 

t     prevent 

cour 

of 

I  removed  from 


a.  Paper*  Beeeaaary  ts  ke  aeal. — Only 
•uch  papers  as  may  be  essential  to  proper 
trial  of  defendant's  case  de  novo  need  be 
sent.  Any  papers  which  might  be  con- 
tingently necessary  If  forfeitures  of  under- 
taking should  be  desired  may  also  be  prop- 
erly transmitted. — People  ».  Bush.  71  C«L 
602.  fiOG.   12  Pac.  TSl. 

3.     Same— TranseHpt  ef  record  of  farmer 

trial.— It  Is  not  necessary,  under  this  aee- 
tlon.  that  certified  transcript  of  record  sent 
from  county  where  cause  was  originally 
tried  to  county  to  which  venue  was  changed 
shall  contain  bill  of  exceptions  taken  on 
trial  of  case  In  former  county  for  purpose* 
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Tit.  VI,  ck.  VO.]       REMOVAL— AUTHORITY  OP  COURT— ISSUE  OP  PACT.  H  lOST-IMI 

of  appeal  to  Bupreme  court,  nor  charge!  not  easenllat  to  give  Jurladictton  to  court 
Klven  to  Jury  on  former  trial  by  Judge  to  which  changra  waa  made. — People  v.  Bush, 
ot  court  then  trytns  cause.    Such  papera  are       71  CkL  eO!.  S06.  IS  Pac.  T8I. 

§  1037.  PSOCEEDIMGS  ON  REMOVAL,  IF  DEFENDANT  IS  IN  CUS- 
TODY. If  tlie  defendant  ia  in  custody,  the  order  must  direct  his  removal,  and 
he  must  be  forthwith  removed  by  the  sheriff  of  the  county  where  he  is 
imprisoned,  to  the  custody  of  the  sheriff  of  the  county  to  which  the  action  is 
removed. 


§  1038.  AUTHORITY  OF  COURT  TO  WHIOH  ACTION  IS  REMOVED. 
WHEN  ORIGINAL  PAPERS  MUST  BE  TRANSMITTED.  The  court  to 
which  the  action  is  removed  must  proceed  to  trial  and  judgment  therein  as  if 
the  action  had  been  commenced  in  such  court.  If  it  is  necessary  to  have  any 
of  the  original  pleadings  or  other  papers  before  such  court,  the  court  from 
which  the  action  is  removed  must  at  any  time,  upon  application  of  the  district 
attorney  or  the  defendant,  order  such  papers  or  pleadings  to  be  transmitted 
by  the  clerk,  a  certified  copy  thereof  being  retained. 

Hlitory:     Enacted  FebruaT7  14.  1872.  re-enactment  of  {  31T  Criminal 
Practice  Act  1861.  Stata.  1S61,  p.  24e. 
AUTHOBITY  OP   COURT    TO  WHICH  quires    JurlaaictJon    by    entry    of    order    of 

REMOVED.  removal,    and    court    makliiE    order    has    no 

J.  Jurisdiction    not    sequired.  Jurlsdlclion  to  proceed  further  in  case  after 

2.  Papers  but  evidence  of  order  of  tranafer.       «"'^''    °'-^"    "■    lesally    made.      Copies    of 

3.  Second      arraignment      when      venue      is      pape"  W   be  forwarded   to  court   to   which 

changed.  »'^"°"    ""    *>*«"    transferred    are    but    evl- 

1.     Jurudtetlo.     .at      ««utr«l ^-Superior       ?""=*  °'  "'"''"  °'   "■'"'""'"  '""'  "*  Pr-t^e^l- 

court  Of  another  county  has  no  Jurisdiction      "'^'  '"  "'"'''  "^"'  "''"'^*'  '""«'"  ""  "^^^ 


B  Changed  t 
■ounty,   upon   application   of  district   t 


made.      FurnlshluK  of  such  evidence 
essenttal    to    Jurisdiction    of    court. — People 
t  of  de(endant.-People       "'  «''^«'"'^-  "»  ^al.  164,  »8.  76  Pac.  1093. 
V.    Powell,   S7  Cal.    348.    iSO,   11   L.    R.   A.    T5,  3.      Seeoad     aFralcameBt     nhra    vcaae    Is 

i&  Pac.  481.  pfeaascd  Is  unneceBaary.  If  arraicnmenc  was 

2.     Papers  hot  ertdeBH  at  order  at  traas- 
*«r. — Court  to  which  action  la  removed  ao- 


CTIAPTER  VTI. 

THE  MODE  OP  TRIAL. 

{  10J3.  When  preaenee  of  defendant  ia  neeea- 
aarj  on  the  trial. 

§  1041.     ISSUE  OF  FACT  DEFINED.     An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  offense. 

3.  Upon  a  plea  of  once  in  jeopardy. 

History:      Enacted  February  14,  1872,  re-enactment  Of  i  31S  Criminal 

Practice  Act   1S51,  State.  1851.  p.  246;   amended  April  36,   1880    Code 

AmdtH.  18B0  (Pen.  C.  pt.),  p.  45. 

As  ts  dlBerrnt  klnda  at   pleas,  see,    ante,  As  to  Issnc  of  law,  k*w  tried,  see  Kerr's 

11016  and  note.  Cyc.    Code    Civ.    Proc.     (!d    ed.).    |  E91    and 

As   t*   Usne    deflHed,    aad    dlfferem  kinds,        note, 
see    Kerr'B    Cyc.    Code    Civ.    Proc.    (3d   ed.),  As   ta    plea   •!    fonaer   eaBVlctfoa    or    ae- 

1  G8S  and  note.  «aittal,  how  pot  la,  amd  Its  form.  see.  anie 

As  la   tssae   at   tart,  haw    raised   tn   eivtl        I  1017  and  note. 
rase,  see  Kerr's  Cyc.  Code  Civ.  Proc.  (2a  ed).  As  to  plea  of  aal  Kalilr.  bow  psi  in,  and 

i  G90  and  note.  Its  toras,  see,  ante,  g  1017  and  note 

103B 
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ISSUE  OP  FACT— UOW  TBIED. 


Ab  la  Flea  of  b«I  ■■■■Irp  wkat  !■  pmt  I 


ti>    |>1»a    sf    mot 


§  1042.  ISSUE  OF  FACT,  HOW  TBIED.  Issues  of  fact  must  be  tried  by 
jury,  unless  a  trial  by  jury  be  waived  in  criminal  cases  not  amounting  to 
felony,  by  the  consent  of  both  parties  expressed  in  open  court  and  entered 
in  its  minutes.  In  cases  of  misdemeanor  the  jury  may  consist  of  twelve,  or 
any  number  less  than  twelve  upon  which  the  parties  may  agree  in  open  court. 
Hiatory:     Enacted  February  14.   1872,   founded   on   !  319   Criminal 


ISSUE  OF  TACT— HOW  TBIED, 

I.  EwiiT  TO  Trial  by  Jukt. 
II.  Number  or  Jveobs. 

L  Bight  to  Tbial  by  Jury. 

1.  Abrii]gineiit  of   right  bj  kgialature. 

2.  Commitmeiit  of  minor  to  reform  school. 

3.  Same — AccuBation   bj  grand   jurj. 

4.  Same— Editorial   note. 

6, 6.  Denial     of     right — Not     reviewable     on 
habeas  corpus. 
7.  Same — Writ   of   prohibition. 

5.  Felonies   and   misdemeanors. 
9.  Municipal   polies   regulations, 

10.  Plea  of  guilty. 

II.  Public   nuisance. 

12.  Vagrancy. 

13.  Waiver   of   jury   trial,  nheii. 
II.  Number  or  Jubobs. 

14.  Alternate  jurors. 

15.  Consent  to   leaser  number   prohibited  in 

felonies. 

16.  Intoxication  of  juror. 

r.   RIGHT   TO  TRIAL  BY   JURT. 

1.     Abiidvraieiit  af  riKht  br  ■•■■■■atDic. — 

Legislature    has    no    power    to    take    away 

constitutional  right  to  Jury  trial  o/  offtnse 

against  public  at  large   which   la  embraced 

ite.     And  conslUu- 

r   of   right   to   trial   by   Jury 


1  Penal  Code  o 


of  pow 


□rrent 


Baled    I 


i  by  n 


Ting.  IDS  Cal.  2»e.  298,  39  Pac.  611. 
3.     CaHtBltmCBt      at     minor      la 

mltling  minor  child  to  industrial  bi 


lool  tor 


3.      Sai 


ititled    to    trial    by   Jury. — Ex   parti 
El  Cal.  Z80.  SSI. 

-AepaHatiaa    hf    grand    Jarr^ 

grand  Jury  c 


Ah  Pean  case  Is  not  cited  i 

n  Becknell  cass. 

n  between  accu- 

satlon   by  grand  Jury  and 

actlon   o(   police 

d,  but  there  ap- 

pears  to  be  no  logical  reas 

on  why    trial  by 

Jury    can    not   be    demanded 

well  BE  In  other. 

B.     Denial    of    right  — Nat 

t   rrrlewable   on 

provision  for  trial  of  case  ol 

!  vagrancy  wlth- 

out  Jury;  but  denial  of  trial 

by  jury  In  such 

case   In   police   court   is   mei 

■ely  error   lo  be 

a  the 


>    Fife. 


Jurisdiction  of  court, 
quired  Into  on  habeai 
110  Cal.  8,  10,  i2  Pac. 

B.  Where  defpndanl  charged  with  mis- 
demeanor has  been  denied  Jury  trial,  error 
can  not  be  reacbed  by  habeas  corpus. — Bx 
parte  Miller,  82  Cal.  454,  4GS.  22  Pac.  1113. 

T.  Saair  — Writ  of  Drab  I  bit  Ion  ^^W  he  re 
defendant  Is  charged  with  misdemeanor,  and 
has  been  denied  the  right  of  trial  by  Jury, 
writ  of  prohibition  is  not  allowable  to  pre- 
vent Justice's  court  from  trying  charge. 
The  defendant  has  a  plain,  speedy  and 
adequate  remedy  by  appeal. — Powelson  V. 
I^chwood.  S2  Cal.  E18,  BIG,  23  Pac.  143. 

8.  FeloDlea  aad  nladencauara. — By  above 
section  It  is  clearly  provided  that  all  of- 
fenses amounting  to  felony  must  be  tried 
by  Jury,  and  all  amounting  to  misdemeanor 
must  be  so  tried,  unless  Jury  is  waived. — 
Taylor  v.  Reynolds,  »2  Cal.  E73,  676,  IS  Pac, 
688. 


».   MUB 


police 


Iclpal  police  rpKnlatlann. — Although 
■e  may  authorise  summary  trial 
Jury    of     violations     of     municipal 


rulatioi 


not  be  committed  as  criminal  to  reform 
school  without  trial  by  Jury. — Ex  part 
Becknell.  118  Cal.  196,  40T,  El  Pac.  692. 

4.     Same  —  Edilaital    aate. — The    case    o 
Kx  parte  Becknell,  110  Cal.  <96,  4ST.  Gl  Pac.        Ong,   141    Cal.   G50.  65t.    98  Am.   8t.    Rep. 
6!>2.  seems  to  overrule  the  case  of  Ex  parte        TE    Pac.    ISfl;   Halllnger   v.    Davis,    146   U.    S. 
Ah    Peen,    El    Cal.    iS».    1)1,   although    the       314,  tlS,  S<  L.  ed,  BM,  It  8up.  Ct  Rep.  lOG: 


ion  of 
fense  falls  within  legal  or  comr 
definition  of  crime  or  misdemeanor, 
defined  In  Penal  Code,  constitution! 
of  trial  by  Jury  can  not  be  evaded.- 
V.  Reynolds,  92  Cal.  5T3,  ETE,  28  Pa. 
10.  Plea  at  (ullty, — Defendant  Is 
titled  to  trial  by  Jury  where  he  has 
guilty  to  offense  divided  Into  degr 
court  proceeds  to  take  evidence  to  fli 
of  offense.— People  v.  Noll,  20  Cal.  1 
People  V.  Lennox,  ST  Cal.  113,  114.  6 
Rep.    612,    T    Pac.    260;    People   v.    Chew   Lai 


1  right 

688. 
Headed 


Cr, 


IKM 


Digitized  by  Google 


OF  DBF-END  ANT  AT  TRIAL— NECESSITY  POR- 


•  IMS 


Ex  parte  Belt.  ]E»  U.  8.  BE,  99,  40  U  Ad.  S9, 
IB  Sup-.Cl.  Rep.  987. 

Ab    ta    plea    at   sslltr,   see,    ante,    |f  lOl*. 

II.  Public  ■■■■■D««.  —  Obstruction  of 
street  or  sidewalk  In  city  la  public  nuisance, 
and  person  who  maintains  such  is  guilty 
of  misdemeanor,  wtiJch  must  be  tried  by 
Jury,  unless  it  la  waived.— Taylor  T.  Reyn- 
olds, 92  Cal.  e73.  ET&.   28  Pac.   688. 

ViisTBaer — l.eE'Lslat'ura    may    provide 


for 


iedlni 


vithout  Jury  in  cases  of  petty  oITenses.  such 
as  those  provided  for  In  certain  of  the  early 
English  statutes,  and  in  cases  which  are 
Intrinsically  of  similar  nature  and  decree, 
and  vagrancy  Is  one  of  such  offenses,  (or 
summary  trial  of  which  without  Jury  leKls- 
lature  mlnht  provide  by  general  law. — In 
re  Fife.  ilO  Cal.  8,  10,  42  Pac,  299, 

IS.  n'alver  of  Inrr  trial,  when  .—.Jury 
trial  may  be   waived  In   any  civil  case,  and 

ony,  and  in  any  case  In  which  Jury  trial 
may  be  waived,  and  in   which  Jury   trial  is 


II.  NtJMBBR   OF  J 

14.  Altrraate  jBiors, — One  or  two  addi- 
tional Jurors  may  be  called.  In  discretion 
of  court.  In  trial  of  felony  which  promises 
to  be  protracted.  Such  Jurors  are  called  and 
sworn  after  the  Jury  proper  1*  completed 
and  sworn.— See,  post,  ]  1089. 

15.  CoBsenl  to  have  lesser  nanbcr  pra- 
klblled  Ib  tela  ales  .—Jury  trying  charge  of 
felony  must,  within  meaning  ot  constitu- 
tion, consist  of  twelve  men.  Defendant  can 
not  consent  to  be  tried  by  Jury  composed 
of  fewer  number. — People  v.  O'Neil,  48  Cal. 
2E1,  2Eg.  See  People  v.  Scogglns,  3T  Cal. 
878.   878;  People  V.   Russell,  40  Cal.   121.  ItS. 

See,  also,  Const.  1879,  art.  I.  t  7;  Hennlng's 
General  Laws   (Sd  ed),  p.  xxxU. 

1«.  Intaxlcallaa  of  Jarer. —  Constitution 
guarantees   to   defendant   right   to   trial   by 


t  Jure 


and  t 
t  Juror 


Refusal  of  c< 


allot 


f  the  c 


this  nu: 

trial.  Where  one  Juror  appea 
intoxication,  this  would  present  case  af- 
fecting defendant's  right  to  be  tried  by 
twelve  Jurors.— Feopls  v.  Deegan.  88  Cal. 
002,  COS,  to  Pac.  EOO  <De  Haven,  J.,  con- 
curring). 

As  to  altcraate  trial  Jorara,  see.  post. 
1  1089. 

g  1043.    WEEN  PRESENCE  OF  DEFENDANT  IS  NECESSAEY  ON  THE 

TRIAL.     If  the  prosecution  be  for  a  felony,  the  defendant  must  be  pereoDally 

present  at  the  trial ;  but  if  for  misdemeanor,  the  trial  may  be  had  in  the  absence 

of  the  defndant;  if,  however,  his  presence  is  necessary  for  the  purpose  of 

identiticBtion,  the  court  may,  upon  application  of  the  district  attorney,  by  an 

order  or  warrant,  require  the  personal  attendance  of  the  defendant  at  the  trial. 

Hlatory:     Enacted  February  14,  1S72,  re-enactment  of  !  320  Criminal 

Practice  Act  1851.  Stats.  1851.  p.  246.  as  amended  April  3,  1863,  Stata. 

1863,  p.  160;  April  9.  18S0,  Code  Amdts.  ISSO  (Pea.  C.  pt.),  p.  19, 

As  t*  prcaeaee  of  dcfeadant  In  Jastleea* 
■ad  vollee  canrta,  see.  post,  t  1435  and  note. 

A*  to  piescnec  ol  defeadaat  at  kearlu;  «■ 
appeal,  see.  post,   |  llES. 

1.  Abaenee  trmm  trial  of  eo-defeadant.- 
Where  defendant  was  absent  from  trial  of 
co-defendant,  It  Is  no  ground  for  new  trial, 
unless  It  be  shown  (hat  he  was  absent  from 
his  own  trial.— People  T.  O'Brien,  8S  Cal. 
493.  490.  28  Pac.  SE2. 

a.  DepvBltlsna — RendlaK  •(■ — Reading  of 
deposition  is  part  of  trial,  and  It  depositions 
were  read  In  absence  ot  defendant,  new  trial 
will  be  ordered.— People  v.  Kohler,  G  CaL  72, 

3.  Error  froaa  Bbaenec — Whra  e«red. — 
Where  Jury,  after  retiring,  returned  Into 
court  tor  further  Instructions,  and  court. 
In  absence  ol  defendant,  reread  to  Jury 
portion  of  original  Instructions,  and  after 
Jury  had  again  retired  they  were  brought 
into  court  by  order  of  Judge,  who  directed 
them,  in  presence  of  defendant,  to  disregard 
he  had  read  to  thpm  while  defendant 


PRESENCE   OP   DEFENDANT— AS   TO 
NECESSITY  OF. 

1.  Absence  from  trial  of  co-defendant, 

2.  Depositiona — Reading  of, 

3.  Error   from  abaenee — When  cured. 

4.  Same— Flight   of   defendant. 

5,  6.  Misdemeanor — Forfeiture   of   baiL 

7.  Presence  of  defendant  in  chains. 

8.  Presumption  of  presence. 

9,  10.  Same — Defendant     must      prove     ab- 

II,  12.  Same — Sufficiency   of   record   to   show 

13.  Same — What  rmord  should  show. 

14.  Securing   presence   of   defendant. 

15.  Setting  case  for   trial,   in   absence  ot 

defendant. 
16, 17.  View  of  premises — Presence  at. 

13.  Same— &me — Defendant   deprived    of 
his  eoostitutioual  right  of  appear- 


■eace  of  defeadaat  at  arralKB- 

■t.  see,  ante,  |  977  and  note. 

LB  to  prescnee  of  defeadaat  at  IndcmeBt.  , 

,   post,   I  1193   and  note.  ^ 

is  to  rreaeaec  of  defrndaat  at  readcriar  o 

vrrdlet,  see,  post,  i  1148  and  note.  ^ 
1037 
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of     irlal. 

BBBlUl 


1   htB 


Cal.   36T. 
B.      Mt 

Offense 


Jury  ' 
-oceedlnga    weri 

idlnga. — People    v.    HlcKli 

—  Forfeltara     of     kail. — 


complain  that  part 
ad  in  hlB  absence, 
alty    (or 


it    false 


e  defendal 


mlsde- 


s  attorney  ap- 
D  plead  and  go  to  trial, 
court  had  no  right  to  forfeit  defendanfa 
ban.— People  v,  Ebner.  2a  Cal.  1G8.  1E9.  ISO. 
S.  Defendant  Is  not  required  to  be  per- 
sonally present  at  his  trial  upon  charge 
of  mlBdemennor,  and  failure  to  be  person- 
ally present  when  his  case  Is  called  does 
not  JuBllfy  forfeiture  of  his  ball.— People  T. 
Budd.  57  Cal.  349.  S&S. 

7.  Prcaenec  at  drtendant  !■  ekalan. — It  Is 
violation  of  rlehts  of  defendant  to  compel 
him  to  appear  during  progress  of  hla  trial 
with  chains  and  shaclileB  upon  his  limbs. 
without  evident  neceaalty.  as  means  of  ae- 
ourlng  his  presence  for  Judgment,  and  to 
require  him  to  remain  ao  chained  and 
shackled. — People  v.  Harrington,  42  Cal.  I6G, 
1S8.  10  Am.  Rep.  2»6. 

8.  PresninptlaB  of  pnacBee. — Where  bill 
of  exceptions  does  not  show  that  defendant 
was  not  present.  It  must  be  presumed  ho 
waa  present.— People  T.  Collins,  105  Cal, 
e04.  S13.  39  Pac.  IS. 

».     Same — Ddndant  h 


of  fel 
pie  V. 


,  he  n 


n  appeal  that  he 
rial  upon  charge 
s  absence. — Peo- 


tendments  upon  appeal  being 
in  favor  of  regularity  of  Jadgment,  error 
not  being  presumed,  silence  of  record.  In 
falling  to  show  that  defendants  were  pres- 
ent during  every  stage  of  trial.  Is  not 
ground  for  reversal,  unless  defendants 
afHrmatlvely  ahow  that  they  were  not  all 
present. — People  v.  Holmes,  118  Cal.  444,  448, 
EO  Pac.  STE. 

11.  Shuc— SaHdener  of  record  ta  nhon 
preaeBce. — Record  In  prosecution  for  felony 
aufflclently  shows  that  defendant  was  pres- 
ent in  court  at  particular  time  If  It  recites 
that  parties  and  their  attorneys  were  pres- 
ent at  «very  (tage  of  proceedings. — People 


s  duri 


|FI.  II. 

70  Cal.  4G9,  4TZ,  11  Pac. 
several  defendants  are  Jointly 
rial  "the  Jury,  defendant,  and 


presumed,  but  absence  of  defendants,  or 
any  one  of  them,  must  be  made  to  appear 
affirmatively. — People  v.  Holmes,  118  Cal. 
444,  449,  50  Pac.  STE, 

IS.  Same— What  reeord  akaald  ahow. — 
Where  record  contains  bare  statement  that 
defendant  was  absent  during  portion  of 
trial,   that   fact  alone   Is   Insutltcient   to   re- 

or  (or  what  time,  or  at  what  part  of  pro- 
ceedings, prisoner  was  absent,  so  that  ap- 
pellate court  can  Judge  effect  to  be  given 
to  auch  absence. — People  v.  Bealoba.  IT  Cal. 
S89.  S99. 

14.  ScearlBK  preaeaee  of  deteadant.— In 
caae  of  (etony,  priaoner  must  be  personally 
present  In  court  at  all  times.  In  order  to 
secure  hla  presence,  court  should,  at  com- 
mencement of  trial,  order  him  into  actual 
custody. — People  v.  Beauchamp.  49  Cal.  41. 
*2. 

15.  SettlBK  eaae  far  trial.  In  abaeaee  »( 
defeadaat,  where  his  counsel  was  present. 
Is  not  error,  where  ample  time  for  prepara- 
tion was  given,  and  no  objection  was  made 
thereto  at  time  of  trial.— People  v.  Erwin. 
4  Cal.  App.  SS4,  8S  Pac.  STl.  3T2. 

IS.  View  of  vrcHlaea  —  Freaeaee  at., — 
Where  Jury  was  permitted  to  view  scene  of 
alleged  crime  without  presence  of  prisoner, 
there  la  no  error.  This  "view"  Is  not  any 
part  of  trial,  within  meaning  of  statute  re- 
quiring preaence  of  prisoner  "at  the  trial." 
— People  v.  Bonney.  19  Cal.  ttt,  445, 

IT,  It  Is  reversible  error  to  authorise 
Jury  to  be  taken  from  court-room  during 
trial  to  view  place  or  places  elsewhere,, 
under  provielona  of  aectlon  1119.  poat.  un- 
less defendant  be  present  during  whole 
.—People   V.  Bush,  fig  Cal.   fiZI, 


ES4. 


Pac.    169. 


■e — Sane— Defeadaat    la    deprived 
Bf  hla  MBatltBtloBMl  rltf^t  sf  ■PvearlBc  and 

defending  In  person,  and  of  being  con- 
fronted with  wltneasea  against  him.  If  Jury, 
under  direction  of  court,  view  premises 
where  crime  is  alleged  to  have  been  com- 
mitted. In  absence  of  defendant. — People  T> 
Lrtiwrey,  TO  Cal.  19S,  194.  11  Fac.  GOG. 


CHAPTER  \an. 

rOSMATION  OP  THE  TRIAL  JUKY  AND  THE  CALENDAB  OP  ISSUES  FOR  TRIAL. 
t  1046.  FormatioD   of  trial  jur^.  i  1019.  Defendant    entitled    to    two    days    to 

I  104T,  Clerk  to  prepare  a  calendar.  prepare  for  trial. 

t]04S.  Order   of  disposing   of  iMues   on   the 

calendar. 

§  1046.     FORMATION  OF  TRIAL  JITBY.     Trial  juries  for  criminal  actions, 
are  formed  in  the  same  manner  as  trial  juries  in  civil  at^tions. 

History:     Enacted  Febniary  14, 1ST2,  re-enactment  of  i  321  Crlmtnal 
Practice  Act  18B1,  StaU.  1851.  p.  247. 

1«S8 
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Tlt.TI,ch.TIII.]      CALBNDAH— DUPOaiKtl 

0»   MSVBS— fBEPARATIOW.          IS  1MT-I(M0 

POBMATION  OP  TRIAL  JUBT— ELI80B. 

section    4192.    Political    Code,    on    affidarlts 

disqualifying    sheriff    and    coroner,    the    de- 

3. Same— Appointment  of  elisor. 

fendant  is  entitled   to  Die  counter- affidavits 

4.  Same— Editorial  note. 

as  to  the   fact  of  such   disquallHcalion,  and 

5.  Same— Authority   doubtful. 

also    entitled    to    bo    heard    upon    the    qualE- 

game  general  plans   In  criminal  actions  as 

L.    R,    A.    {N,    a.)    TIT,    S4    Pac.    40T. 

In   civil   actions,   subject   to   such   modlflca- 

4.     S»e— .BdliorlBl    nolr.— Allentlon    has 

already    heen    called    to    the    fact    that    the 

thts   cod..— People   V.  ScoBglns,   ST   Cal.    S78, 

decision    In    the    Schmlti   case,    both    In    the 

67». 

dlBtrict  court  of  appeal  and  in  (he  supreme 

court.   Is   not  to   be  regarded  as   souna   law 

—Above    section    referi    to    the    manner    la 

which  Juries  In  criminal  cases  are  formed. 

precedent. 

and  not  to  qualineatlons  of  officers  serving 

S.     S»»— AMhoptty    daakUKl.— The    au- 

venire.— People  y.  Blater,  119  Cal.  8!0,  S!!, 

thority   of   this   case   Is   very   questionable. 

SI  Pac.   SET. 

—Bee  IG19  and  note,  »  IJST  and  note. 

§  1047.  CLEBK  TO  FREPAKE  A  CALENDAR.  The  clerk  must  keep  a 
calendar  of  all  crimiDal  actions  pending  in  the  court,  enumerating  them 
according  to  the  date  of  the  filing  of  the  indictment  or  information,  specify- 
ing opposite  the  title  of  each  action  whether  it  is  for  a  felony  or  a  misde- 
meanor, and  whether  the  defendant  is  in  custody  or  on  bail 

Hlitory:  Enacted  February  14,  1872,  re-enactment  Of  i  322  Criminal 
Practice  Act  1S51,  Stata.  18G1.  p.  247;  amended  April  9,  ISSO,  Code 
AmdtB.  1880  (Pen.  C,  pt,),  p,  20. 

§  1048.     ORDER  OF  DISPOSING  OF  ISSUES  ON  THE  CALENDAR.    The 

issues  on  the  calendar  must  be  disposed  of  in  the  following  order,  unless  for 
good  cause  the  court  shall  direct  an  action  to  he  tried  out  of  its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in  custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is  in  custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on  bail. 

4.  Prosecutions  for  misdemeanor,  when  the  defendant  is  on  bail. 

HlBtory:  Enacted  February  14,  1872,  re-enactment  of  9  323  Criminal 
Practice  Act  1851,  Stats.  ISSl,  p.  247;  amended  Marcb  30,  1S74.  Code 
Amdts.  1873-4.  p.  440;  April  9,  18S0,  Code  Amdts.  18S0  (Pen.  C.  pt.), 
p.  20. 

1.  Serante  trials  •(  eo-defeudaBl*. —  arate  trials,  and  to  direct  which  shall  ti« 
Where  several  defendants  are  Jointly  first  tried. — People  v.  Jones.  12J  Cal.  tG,  <9, 
charged,  the  court  has  power  to  direct  Sep-       EG  Pac,  (98. 

§  1049.  DEFENDANT  ENTITLED  TO  TWO  DAYS  TO  PREPARE  FOR 
TRIAL.  After  his  plea,  the  defendant  is  entitled  to  at  least  two  days  to 
prepare  for  trial. 

History:  Exacted  February  14.  1872,  re-enactment  of  I  324  Criminal 
Practice  Act  18B1.  SUts,  1851,  p,  247. 

TIME   FOR  DEFENDANT   TO   PBEPAEE 
FOR  TRIAL. 

1.  Justice  not  to  be  defeated. 

2.  Neirly   appointed   counsel. 

3.  Preparing   order  of  defense. 

4.  Reasonable   time  should  be  allowed.  s.    PivjmfIbk   order   ol   defrnse, AIIdw- 

5.  Waiver   of   objection.  ance  of  lime  to  defendant,— After  prosecv- 
1.     Justice     Bst     to     be    defeated — While        tlon   has   rested   Its    cane,   allowance    of  any 

great   liberality  should  be  extended  toward  time  In   which   to   prepare   order   of   defense 

persons   chareed   wltb   crime   In    preparing  Is   discretionary   with   court:   and   no   error 

their    defense,    the    rule    must    not    be    so  Is  established  by  mere  fact  that  defendant 

relaxed  as  to  defeat  ends  of  Justice. — Peo-  was    allowed     only     thirteen     minutes.     In 

pt«  V.   Francis,   18  Cal.   HZ.  188.  absence   ot  any   showInK  of  abuso  of  dls- 


1.     Kewir 

■el._Wlth[ndls- 

allow  c 

ounsel  appointed 

place   of 

other 

counsel 

reasonable   time 

r  prepara 

Ion   fc 

-People    V.    Wac- 

n,    130    Cal.    BTS 

880,    63 

Pac.    87. 
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POSTrOKBHBNT— WHEN  AND  BOVf  ORDERED. 

Ow«ns,  13Z  C&l.  itt,  ITl, 


cretlon.— People 
«4  Pac.  T70. 

4.     Rcii«<»able    Hhc    >kaald    be    allawed. 

—Stat*  should  admin[Hler  Justice  to  l&ff- 
breakcrg  with  no  laegard  hand,  yet.  at  In- 
Btance  of  public  clamor  or  other  causas, 
It  Is  beneath  IIB  dignity  to  act  wltti  un- 
Bcemly  haate.  It  Is  better  to  allow  reason- 
able time  for  defendant  to  prepare  hie 
defense,  however  weak  It  may  be,  where 
charge   is   murder,   and   be    was    pursued   by 

allbough  mere  fixing  of  day  of  trla!  three 
dayB  after  arralffnment  does  not  Ipso  facto 
furnish  BUfndent  ground  tor  reversal  of 
Judgment. — People  v.  Fredericks,  laS  CaL 
S&*.   661.   Z»   Pac.   »«4. 


S.  WatTer  of  ohjeetlm. — Where  defend- 
ant was  allowed  seventeen  days  to  prepars 
for  trial,  and  took  no  exception  to  an  order 
refusing  his  request  for  thirty  days'  time. 
and   went   to   trial   without   objection    that 


he    1 


1    for 


,    tl 


apply  for  further  coi 
must  be  conclusively  presumed  that  he  was 
then  ready  for  trial,  and  where  nothing 
appears  in  record  to  show  that  he  was 
prejudiced  by  refusal  of  longer  time.  Judge 
of  trial  court  will  not  be  Interfered  with. 
—People  V.  WlDthrop,  118  Cal.  »6,  ST,  ED 
Pac,   3»0. 

Aa    I*    eantliiaBBea    at    IHal,    sea,    post, 
I  IB  SI  and  note. 


CHAPTER  IX. 

POSTPONEMENT  OP  THE  TEIAL. 

1 10S2.  PoHtpoDemeat,  when  and  how  ordered.      t  10S3.  Substitution    of    judges    in    criminal 

§1062.  POSTPONEMENT,  WHEN  AND  HOW  OBDEBED.  When  an 
action  is  called  for  trial,  or  at  any  time  previous  thereto,  the  court  may,  upon 
Bufficient  cause,  direct  the  trial  to  be  postponed  to  another  day. 

Hiatory:  Enacted  February  14,  1S72,  re-enactment  of  i  325  Criminal 
Practice  Act  1851.  Stats.  18B1,  p.  247;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  441;  April  9,  18S0,  Code  Amdta,  18S0  (Pen.  C.  pt.>, 
p.  20. 


POSTPONEMENT  OP  TBIAL— PKOCEED- 
INGS  TO  PROCUBE. 
T.  Ih  Gehxbai. 
II.  Absence  of  Witnessbs. 
Ill,  Counsel    Absbijt— Othee    Enoaoe- 

UENT8,  Etc. 
IV.  Surprise. 
L  In  Gbneeil. 

1.  Appeal — Exception,   how    presented, 

2.  Same — Identification   of  affidavit. 

3.  Application   for   purposes  of   dela7. 

4.  Commiasi  oners '  note. 

B,  6.  Continuance  a  matter  of  discretion  ot 


II.  Absence  or  Witnesses. 

9.  Affidavit — Alternative  allegation. 
10,  Same— By  whom  made — Attorney, 
)1.  Same — Information  and  belief. 

12.  Same — Same  —  No    showing    of    diU- 

13,  Same— Same— Sources  of  information. 
14-  16.  Same— Sufficient  showing. 

17.  Same—Want   of   diligence— Vagueness 

of  afSdavit. 

18.  Admission  of  facts  by  prosecution. 
jQ.  Same — Truth  mast  be  admitted. 

20.  Same — Whera  truth  of  fact  not  ad- 

mitted. 

21.  Appeal — No  abuse  of  discretion. 
£2,23,  Continuance  —  Absence    of    witness  — 

SGasonable  application. 


24,25.  Cumulative    evidence— What    affidavit 

28.  Same— Allegation   of— EieeptLoa. 

27.  Same — Common  knowledge. 

28.  Same— Corroboration   of   defendant, 

29.  Same — Proof    not    as   satisfactory    «■ 

that  of  absent  witnpss. 
80.  Same— Proof  of  insanity, 
31.  Same^ — When    motion    granted. 
32,  33.  Same— Witnesses    in    attendance. 

34.  Diligence — Accounting  for  non-appear- 

35.  Same — Affidavit — Sofflcieot   showing, 

30.  Same — Attachment  for  witness, 

37, 3S.  Same — Attendance  at  subsequeot  time. 

39.  Same — AttendaDce    within    reasonable 

40.  Same — Delay   in    securing   attendance. 

41.  Same — Knowledge     of     departure     of 

42.  Same — Knowledge    of   return   of   wll- 

43.  Same — Knowledge  of  whereabouts  of 

witness. 
44, 45.  Same — Search   by  attorney. 

46.  Same — Securing   attendance. 

47.  Same — SubpiEna. 

48.  Same — Same — Foreign    sobpcena  —  &- 

doTsement. 

49.  Same — Same — Issuance    after    depar- 


Digitized  by  Google 


Tit.  TI,  ek.  tX.I 


POSTPOKBMENT  OP  TRIAI— IN  GENBRAL. 


55.  Sftino — Applic&tiou  bj  prosecution. 

56.  Same — First  application, 

57.  B&tae — No  reaAOuable  caoM  to  believe 

wituera  wiU  attend. 

58.  Duty  of  eonrt. 

59.  PugitJTe   from   justice. 

60.  Good  faith  of  application — In  general. 

61.  Same  —  Teatimony    eontradieting    de- 

fendant. 

62.  nineas  of  witness — Prosecution's  wit- 

ness— Abuse   of   discretion. 
G3.  Same — Deposition  to  be  taken. 

64.  Same — Intimation  ot  recovery. 

65.  Same — Defendant's   witness. 

60,67.  Materiality     of    testimony  — Affidavit 
must   state   facta. 

68.  Same — Court  to  judge  of. 

69.  Same — Fact  no  defense. 

70.  Same — Witness  present  at  commission 

of  offense. 
71, 72,  Motion  for  new  trial— Affi<la vita  to  be 
obtained. 

73.  Offer   to   admit   testimony   of   prelim- 

inary   examination. 

74.  Promise  of  witness   to  attend. 

75.  Bame— Reliance  on, 

76.  Same — Showing  not  snfBcient. 

77.  Testimony  at  former  trial  admitted. 

78.  Testimony  by  commission — When   not 

to  be  taken. 

79.  Witness  afterwards  produced. 

Ill,  CouNSEi,    Absent  —  Other    Bnoaos- 
MENTs,  Etc. 

80.  Attendance  in  other  court. 

81.  Attendance  npon  legislature. 

82.  Attorneys  residing  at  distance. 

83.  Contempt  of   counsel. 

84.  Intoxication   of  counsel. 

85.  Preparation    for   trial. 

86.  Prior  engagements   of   connsel. 
67.  Same — Subsequent  employment  i 


n  eivQ 


a  ground  of 
iritness    not    before 


IV.  SUEPBISE. 

90.  Affidavit  for  continuance 

surprise. 

91.  Examination    of 

grand  jury. 

92.  Same — Affi<^vit  sboald  show  what. 
93, 94,  Same — Postponement    not    matter    of 

right. 
95.  Same — Waiver  of  objection. 
Aa    to    mntlnsanee    t»   *'«»>'•    for    tital> 

brvaKht    to    trial    wlthla    slstr    day*,    see, 
post,   j  138Z.   Bubd.   1  and  note. 

«»■*■,  see  Kerr's  Cyc.  Code  C<v.  Proc.   {Sd 
ed.),   IE»G  and  note. 

I.     IN  QBNERAU 
1.     Amteal^^icfptlDB,    how    Freacatrd. — 
Exception    to   ruling   of   court 

by  bUl  o(  exceptions. — People  v 
47   Cal.    »i.    9S. 

3.     Same  —  UratlHeatlaa     of 

t'pnn    np-aal,    bill    ot   exceptions 


Ashnauer, 


tain  copy  of  affidavit,  or  must  In  some  mode 
clearly  Identify  It  as  having  been  read  on 
hearing  ot  motion, — People  v.  Weaver,  47 
Cal.    106,    108. 


X.     Applleatlaa    for 

DIMB     Of     *f 

!„. 

Affidavit 

for 

appllcatlo 

n     ( 

or     such 

:lnuance    li 

made    (or 

t    del, 

ay,  _  People    v. 

People    V. 

Jen- 

Cal. 

1.    B;    People 

Cal,    268, 

261. 

«1    Pac- 

B61. 

4,     Con 

iBila 

■  lonera- 

a  ale 

says: 

'Post- 

poned'  is 

here,  and  It 

1  ■ tact 

Ihrousrhout  the 

codes,     used 

'continued,' 

jntlni 

D.     Con 

of    eonrt.- 

determine 

whaC 

IB     sumclent 

ify    a 

ixceed     sixty     da 

vested   In    the    . 

sound 

dlBcretlor 

1     of 

tbe    trial    coi 

in.      It   ca; 

n    not 

by    the 

exer 

else     of 

the 

discretion 

thus 

d  In  It  be  deprived  of  JurlBdIction'  to 
he  case  so  continued.  By  postponing 
ase  the  court  does  not  lose  Jurlsdlc- 
to  try  It,  The  remedy  If  there  Is  an 
:  ot  discretion  In  ordering  the  post- 
nent  of  the  trial  without  sufflclent 
appeal     from     the     ludKment 


by    , 


se   Pac,   : 


Cal,    App.   772,    773,    ■ 


refusing  contlnui 


«.  The  granting  c 
ance  In  a  criminal  case  Is  a  ma 
In  the  discretion  of  the  trial  c 
Is  only  in  cases  where  it  Is  a; 
such  discretion  has  not  been  wisely  exer- 
cised that  the  appellate  court  Is  Jusflfled 
in  reversing  the  rulingr, — People  v.  Pon- 
chette,    30   Cal,   App.   3»9,    IGS  Pac,    338. 

olth  of  applfcatlan. — If  affidavit 


t.   and    It 
ent  that 


for 


by 


affidavit  tending  to  show  that  appUci 
is  not  made  In  good  faith,  appellate  court 
will  not  disturb  Judgment  because  contin- 
uance was  denied. — People  v.  De  Lacey,  t> 
Cal,    689,    G»0, 

8,  Tlaie  to  aiake  appllcBllon.- Where  de- 
fendant delays  application  for  continuance 
unlil  after  Jury  was  Impaneled,  and  then 
asks  for  continuance  of  two  months,  upon 
proper  ground,  court  Is  Justified  In  refua- 
ing  lo  grant  continuance  at  that  time,  even 
though  it  would  have  been  error  to  grant 
It  before  Jury  had  been  impaneled. — People 
V,    I^ogan,   1Z3    Cal.    414,    41t,    GE   Pac.    it. 

As  to  applIeatloB  after  eomaunceaient  af 


.    £2,    21, 


,    this 


II,     ABSENCE  OS"  WITNESSES. 
B.     AMdavIt  —  Alteraallvc     allcKHllaa.— 

Affidavit  which  states  that  defendant  be- 
lieves he  can  secure  attendance  ot  certain 
witnesses,  residing  out  of  state,  or  their 
depositions,  is  defective,  as  being  In  aller- 
-People    v.  Francis.  IS  Cal 


1«. 


—Attorney.— 
e  should  be  made  by 
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POSTFONCHEXT  OP  TRIAL — ABSENCE  OP  WITNESSES. 


IPt.  It 


defandant  hUnaelf,  or  Borne  one  else  who 
haa  direct  knowledgre  of  facts.  An  attor- 
ney can  not,  In  nature  ol  things,  be  sup- 
posed to  have  cogrnlzance  of  witnesses  to 
alleged  criminal  tranaactlon.  or  of  fBcta 
Which  they  can  prove  In  relation  to  It, 
except  so  (ar  ai  he  may  Asve  been  Informed 
of  one  or  other  by  his  client. — People  v. 
Jenlflns.  GS  Cal.  4.  G. 
^-t'i^  "V^f — iBfanattoK  and  l»1l»f— Affi- 
davit ror  postponement  stating  on  Informa- 
tion and  belief  that  defendant  can  procure 
personal  attendance  of  wltneaees  from  dis- 
tant county  must  also  set  forth  reasons 
foi'  his  belief  and  nature  of  his  Informa- 
tion, or  the  showing  will  be  Insufficient. — 
People   v.   PranclB,   IS  Cal.   IBS,   l»i. 

12.  Sane  —  Saaie  — Ka  ahowlBK  cf  dUI- 
Keaee. — Where  defendant  was  allowed  an 
opportunity  to  and  did  procure  attendance 


I   for 

properly  denied,  where  evidence  v 
upon  Information  and  belief,  and 
no  showing  of  diligence  to  proci 
mony  ■peclfled,  or  that  contEnui 
not  sought  for  delay. — People  v. 
11»    Cal.    35S,    lei,    «1    Pac.    361. 

— Affidavit  of  defendant  stating 
Is    informed    that    an    absent    wit 


gi' 


rill 


led   for  his   be- 
lief that  witness  will  return  l(  such  mutlon 
be   granted,    Is   Insufficient. — People   v.   L,ey- 
■hon.   ICS   Cal.    140.   444,   41  Pac.   4i0. 
14.      Same — Ss 

defendant  that  f 
larly  subpoenaed;  that  facts  which  defend- 
ant expected  to  prove  by  them,  and  which 
are  stated  In  affidavit,  are  material  to 
defenss;  that  he  could  not  prove  same  facta 
by  any  other  witnesses;  and  that  he  ex- 
pected to  be  able  to  procure   their  attend' 

refuse  defendant  a  continuance. — People  v. 
Lee,  )  Cal.  Unrep.  GO,  8  Pac.  68G.   ESS. 

IG.     In  the  recent  case  of  People  v.  Fong 
Chung.    B   Cal.    App.    G8E,    91    Pac.    106,    when 


the 


called     for 


sel     I 


not  ready,  and  moved  for  a  i 
account  of  the  absence  of  Charlie  Yan  Tie, 
a  material  witness  for  defendant.  In  sup- 
port of  the  motion,  counsel  for  defendant 
offered  and  read  the  afndavlt  of  defendant, 
which  stated,  in  substance,  that  Charlie  Tan 
Tie  was  a  material  witness,  without  whose 
testimony  he  could  not  safely  proceed  to 
trial;  that  a  subpoena  had  been  duly  Issued 
and  served  upon  the  said  witness  several 
days  before  the  day  set  for  trial;  that  the 
witness  was  seriously  111,  under  the  care  ef 
a  physician,  and  unable  to  appear  In  court; 
that  the  defendant  could  prove  by  aald 
witness.  If  present,  and  expected  to  prove 
by  him  that  defendant  was  not  In  the  pres- 
ence of  said  Lillle  Ida  Davis  at  the  time 
of  the  commission  of  the  alleged  crime; 
that  the  defendant   bought  from   said  wit- 


ness two  drees  skirts,  and  sold  the  same 
at  a  profit  to  tb«  two  Davis  sisters:  that 
the  defendant's  reputation  for  truth, 
veracity,  peace,  and  quietude  Is  good;  and 
that  defendant  could  not  prove  the  said 
facts  by  any  other  witness.  In  support  of 
said  motion,  defendant's  counsel  testified 
that  before  the  trial,  and  Immediately  upon 
learning  of  the  illness  of  the  said  witness, 
he  Dollfled  the  district  attorney  that  the 
witness  was  111,  and  that  defendant  could 
not  safely  go  to  trial  on  the  day  set.  Dr. 
Trueman  testltled  that  he  was  attending 
the  witness,  CharHe  Tan  Tie.  and  that 
the  witness  was  In  bod,  very  111  with  a 
high  fever,  sutlering  from  blood-poisoning, 
and  would  not  be  out  of  bed  for  at  least 
three  weeks,  and  that  U  would  be  danger- 
ous tor  said  witness  to  attend  court.  Upon 
the  above  showing  the  Judge  remarked  to 
the  district  attorney  that.  In  his  opinion, 
the  continuance  would  have  to  be  granted. 
The  district  attorney  thereupon  remarked. 
"We  will  concede  that  this  Chinaman  will 
testify  to  anything  In  that  affidavit — every- 
thing that  is  materiaL"  Thereupon  the 
court  denied  the  continuance,  which  ruling 
was  held  to  be  error,  there  being  no  ques- 
tion raised  as  to  the  sufficiency  of  the 
showing  for  a  continuance. — See  People  v. 
DIai.  «  Cal.  H»;  Orahara  v.  State,  £0  Ark. 
lET.  6  8.  W.  731;  Newton  v.  State,  II  Fla.  10. 

16.  Where  the  affidavit  In  support  of  a 
motion  for  a  continuance  falls  to  set  forth 
any  fact  or  facts  from  which  the  court 
could  have  fairly  inferred  that  the  attend- 
ance of  the  alleged  witness  could  have  been 
procured  within  a  reasonable  time,  or  at 
all,  the  motion  waa  properly  denied, — Feo-. 
pie  V.  Barnnovich,  16  CaL  App.  ^jU.-  IIT 
Pac.  672.  .      ■ 

See  par.  IT,  this  not*.       ^^t" 

IT.  Sane — Want  of  dlllgeaee— TacacBcaa 
of  aOldadt. — Where  an  affidavit  for  a  con- 
tinuance for  this  cause  Is  vague  and  Indef- 
inite, and  fails  to  show  diligence  to  securs 
the   attendance   of   the   witnesses,    or   ascer- 


the    de- 


tain    their   w 

hereabouts,    and    they    appear 

to     have     be 

n    absent     from     their     homes 

at     the      dat 

of      the      trial,     such      show- 

Ing   Is    not   1 

consistent   with   the    fact    that 

they  may  ha 

e  been  at  home  prior   thereto. 

each   of   service   of   eubpcena. 

Ping    the    continuance    Is    not 

shown.— Peoi 

e  v.  auger,  IT  Cal.  App.  46S, 

180   Pac.   40. 

Bee    par.    1 

this  note. 

18.     AdBis   lOB   of  facta  ky  vmaen 

lere  is  no  flrror  in  refusing  postpo 
I  ground  M  absence  of  wltnesa  for  i 
It.  where /act  which  defendant  alli 


itponement 


Cal.   346,  IE3. 

IS.     fMHC— Tnitk    mmat    kc    admitted, — It 

la  n^t  sufficient  that  district  attorney 
agmes  that  witness  would  testify  to  certain 
facta,  If  present;  he  should  admit  truth  ot 
these  tacts  absolutely. — People  v,  Dlas,  I 
CaL  ilS,  160, 
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aa.  flsMB— Wkna  tntk  •!  fnci  U  ■•! 
kttMltte«^-Wta«ra  Affidavit  for  contlnuancs 
was  flled  at  commencement  of  trial,  In' 
Which  datendiiiit  set  out  what  li*  expected 
to  prova  by  absent  wltnesa.  and  prosecution 
admitted  that  It  witness  were  present  she 
would  testllr  to  facta  set  out  In  affidavit, 
those  facts  are  not  submitted  to  be  true, 
but  merely  that  witness  w^uld  so  testify. — 
People  V.  Harlan,  131  CaL  IS,  22,  CS  Pac.  9. 

Zl,  A  p  veal — N*  abnie  af  dlicretlon. — 
While  It  Is  policy  of  law  to  extend  to  de- 
fendant every  reasonable  opportunity  to 
have  hlB  wltn eases  personally  present  at 
trial  If  they  can  be  obtained  without  un- 
reasonable delay,  yet  granting  or  refusing' 
motion  rests  vary  much  In  discretion  of 
court,  and  It  Is  only  In  cases  where  that 
discretion  has  been  abused  that  supreme 
court  will  review  action  of  trial  court.— 
People  V.  Breen,  180  Cal.  72,  77,  62  Pac.  408. 

22.  CantlBiuiiicc — Akieaee  of  wttaeaa — 
Seaavuble  applleatloB — -After  Impanetment 
of  Jury  and  close  of  people's  case  an  appll- 


;atlon    for 


'    abae 


luthorlty  of  this  section 
action  14S3,  post,  held  not  seasonably 
—People  V.  Barnnovich,  It  Cal.  App. 
IT   Pac.  671. 


mini 


mlt 


utlon.    the 
r  In  retusli 


of  the  absence  of  a  witness  for  the  defend- 
ant, where  the  application  Is  made  after 
considerable  progress  has  been  made  In  the 
hearing:  of  the  cause  and  no  reason  Is 
shown  why  It  was  not  made  when  the  caie 
was  called  for  trial,  as  the  above  section 
requires,  and  the  testimony  of  the  witness, 
If  produced,  would  b«  simply  cumulative. — 
People  V.  Henshaw,  40  Cal.  App.  672.  182 
Pac.  69. 

24.  CnnalBtln  evldeaec— IVbat  andavlt 
iHDat  alatc. — Affidavit  for  continuance  on 
ground  of  absence  of  witnesses  must  state 
that  such  testimony  Is 
latlve  and  can  not  be  i 
wltneea.- People  v.  Thoi 
241;  People  v.  Qaunt,  23  Cal. 
pie    v.    Ah' Pat    48    Cal.    61,    ti. 

26.  Affidavit  for  continuance  must  show 
that  facia  expected  to  be  proved  by  absent 
witnesses  can  not  otherwise  be  proved. — 
People    V.    Quincy,    >   Cal.    8». 

M.  Same  —  Alle|ra4lvB  af  —  Ezcevlloa. — 
Affidavit  stating  that  defendant  expected 
to  prove  certain  facts  by  absent  witnesses, 
which  could  not  be  proved  by  any  other 
person,  "except  as  herein  otherwise  stated," 
but  nothing  Is  set  forth  In  affidavit  as  an 
expeptlon.  Is  Insufficient. — People  v.  Jen- 
kins,   GS  Cal.    4,    6. 

IT.  SSHr— CoasBOB  kaawledKc. — Where 
tacts  expected  to  be  proved  by  absent  wit- 
nesses are  of  such  character  aa  those  likely 
to   be   generally   known   In   community,   aa 


ed  by  another 
on,  4  Cal.  238. 
;  Feo- 


where  character  of  party  la  expected  to- 
be  proved,  continuance  Is  properly  denied. 
— People  V.  Gaunt.   2S  Cal.  Hi,  ISS. 

38,     Same — CsrrobaFallOB  of  defeadaBt. — 

Ordinarily,  trial  will  not  be  postponed  for 
purpose  of  obtaining  cumulative  evidence, 
but  this  rule  la  by  no  means  absolute,  and 
has  no  application  to  case  In  which  only 
evidence  had  under  It  Is  that  of  Interested 
party,  defendant  himself.— People  v.  Ah  Lee 
Doon,    »7   Cal.    171,    1T7,    81    Pac.    833. 

that  af  abacBt  wltaeaa. — Affidavit  for  con- 
tinuance must  show  that  testimony  of 
absent  witness  Is  not  merely  cumulative, 
and  that  same  facts  can  not  be  proved  by 

procured.         Wht 
proved   by   othei 

It    Is    not    sufllcl 
Cal.  IGG,  l&S. 

SO.  Same  —  Presf  «f  laaBnlty.  —  Absence 
of  depositions  to  prove  Insanity  of  grand- 
father   of    defendant    Is    not    sufficient    to 

record  shows  that  fact  of  such  Insanity 
was  not  denied,  btit  was  established  by  un- 
controverted  evidence,  so  that  defendant 
could  not  have  been  prejudiced  by  absence 
_.   -People  V,  Qoldr ■"  '- 


.   though   not 
iilly  as  by  abi 


In   < 


3Z8,     340. 


Pac.    161. 


7E  Ca.. 
mated It    fs 


31.     Same — Whca   motli 

tinuance-that  affidavit  shows  that  evidence 
would  be  cumulative,  but  where  It  appears 
that  testimony  can  not  be  proved  by  any 
other  person  or  persons,  motion  should  be 
granted, — People  r.  I>ee,  2  Cal.  Unrep.  ses, 
8    Pac.    68e,    686. 


32.     -WUnt 


affidai 


t  nnds  from 


-  Wher 


affidavit  and  from 
estlmony  required  from  per- 
affidavlt,  made  on  behalf  of 
defendant,  was  obtainable  by  two  or  more 
witnesses,  who  were  then  In  attendance 
upon  court,  application  la  properly  denied. 
—People    V.    Jenkins,    GS   Cal.    4,    6. 

53.  Affidavit  for  continuance  should 
show  that  same  facts  desired  to  be  proved 
by  absent  witness  can  not  be  proved  by 
other  witnesses,  and  where  reference  to 
reporter's  notes  shows  clearly  that  number 
of  other  persons  were  present  and  wit- 
nessed occurrences,  motion  Is  properly 
denied.— People   v.   Ah   Fat,    4S   Cal.   61,   «S. 

54.  Dlllceaee  —  AceonntlBV  for  aea- 
appearaaee. — An  affidavit  (or  continuance 
on  Kround  of  absence  of  material  wltnena 
that  falls  to  show  that  any  subpoena  was 
Issued  for  witness,  or  that  any  effort  was 
made  to  secure  his  attendance  or  account 
for  his  non-appearance.  Is  Insufficient. — 
People  V.  Breen,  130  Cal.  7S.  77,   62  Pac.  408- 

SB.  Same— Afldavlt  —  Sn«ele»t  absnlnK- 
— Allegation  In  affidavit  that  party  has  useA 
all  diligence  In  his  power  ts  not  aufflclent. 
It  should  bo  shown  to  court  In  what  such 
diligence  consisted,  whether  by   exbausllna; 
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procesacB  of  court  or  otherwise. — People  ▼. 
Thompson,  1  Cat,  238,  241.  See  People  T. 
Vong  Chung,  S  Cal.  App.  S87,  SI  Pac.  IDS, 
an.  Sami — Attocknent  for  witneitii. — Aill- 
davlt  for  continuance  on  account  of  absence 
of  material  wltneas  who  has  been  sub- 
poenaed must  show  that  witness  can  not  be 
readily  reached  by  an  attachment. — People 
V.   Weaver.    47   Cal.    106.   lOB, 

fldavlt  which  falls  to  show  due  dillsence  In 
procuring  testimony  of  witness,  or  that  his 

cured  at  subsequent  time,  or  same  tacts 
can  no  I  be  proved  by  other  persons  that 
he  expects  to  prove  by  witness.  Is  Insuf- 
flelent.— People  v.  Ashnauer,  47  Cal.  98.  »». 
3S,  Affidavit  must  show  that  testimony 
of  absent  witness  could  be  procured  at  an- 
other time.— People  v.  Ah  Fat.  4S  Cal.  EI.  ES. 


— Wher 


rndanec 


'.   appear   that   i 


of  alleged  absent  witness  could 
be  procured  within  reasonable  time,  con- 
tinuance Is  properly  refused. — People  v. 
L/ewlB,    S4    Cal.    401.    403,    1    Pac,    4»0. 

40.  SsRif — Delay  ■■  seeoiiBK  nttcHdaBCe. 
— Pact  that  defendant  had  used  no  dlllsence 
to  procure  witness,  and  had  not  applied  for 
an  order  of  )ud(te  to  compel  attendance  ot 
witness  UvinF  within  county  until  eveninK 
before  trial  was  to  take  place.  Is  not  suf- 
flclent  ground  for  postponement  of  trlaL — 
People  V.  Quincy,  8  Cal.  ft. 

41.  Same— Knawledve  al  departBrc  ot 
nllaeu.  —  Affidavit  for  continuance  on 
ground  of  absence  o(  witness  which  does 
not  show  at  what  time  subpiena  was  Issued 
for  witness,  or  at  what  time  witness 
therein    named    left    the    county,    and    what 

subptena  upon  him,  does  not  show  due  dili- 
gence.— People  V.  Baker,   1  Cal.   403.   404. 

42.  Sane — KBOwlrdxe  of  rctara  ot  wll- 
aesa. — Where    atnda 


s  Chinaman   who    had   e 


I   tor 


was  provided  with  papers  securing  him  the 
right  to  return,  but  It  does  not  appear  that 
defendant    had    direct    knowledge    of    (acts 


^ntltl: 


r  this 


lelthor 


his  Information  was  stated,  and  no  effort 
was  made  to  Induce  witness  to  remain,  aU 
though  defendant  was  Informed  of  Intended 
departure,  and  knew  that  his  trial  was  Im- 

secure  his  teatlmony  by  deposition,  it  Is  not 
abuse  of  discretion  to  refuse  to  grant  con- 
tinuance.— People  V,  Ah  I<ee  Doon,  9T  Cal. 
171.   ITS.   tl   Pac.   MI, 

43.  Same— KnaiTlr«Ke  af  whereabeata  of 
witueaa.  — Affidavit  (or  continuance  should 
state  facts  from  which  court  might  be  in- 
formed that  there  is  reasonable  ground  to 
believe   that  attendance  of 


Wher 


)uld  b 


iired  a 
left  8 


IPt.  11. 


defendant  has  heard  fro 

left,    by    over   six    roont 

properly    refused. — People    t.    Ah    Yute.    GG 

Cal.   ei3,   614. 

44.  §ane— Scarck  by  allaraey. — Affidavit 
far  continuance  which  states  that  defend- 
ant's attorney  searched  diligently  for  wit- 
ness for  seven  days  at  his  former  place  of 
residence,  but  no  search  elsewhere  appears 
to  have  been  made,  and  It  does  not  appear 
whether  or  not  any  one  had  made  inquiry, 
or  whether  It  was  made  of  any  person  at 
place,  and  It  does  not  appear  that  defend- 
ant could  not  have  proved  fact  set  forth 
by  some  other  witness,  but  testimony  of 
absent  witness  given  at  former  trial.  Ba 
to  matters  Bel  forth  in  affidavit,  was  read 
to  Jury,  [s  Insufficient,  and  the  motion  was 
properly  denied.— People  Y.  Lang.  14t  Cal. 
481.    4BS,    76    Pac.    232. 

4E.  Affidavit  showing  no  effort  to  procure 
attendance  of  material  witness,  except  for- 
eign subpiBna.  which  was  returned  by 
sheriCr  of  county,  "Could  not  be  found 
there."  and  failing  to  show  any  effort  mads 
to  learn  his  whereabouts,  except  as  stated, 
that  "counsel  had  made  due  and  diligent 
inquiry  to  learn  whereabouts  of  said 
witness,"  but  not  mentioning  names  of 
parties  to  whom  affiant  referred,  and  not 
setting  forth  character  of  diligence  used. 
is  Insufficient,  and  continuance  is  properly 
denied.— People  v.  Breen,  130  Cal.  72.  77. 
S2    Pac.    408. 


4C     Sane— Sccarlaa   * 


—An   af- 


mlclde,  and  affidavit  does  not  s 


diligence  to  secure  attendance  of  v 
has  bKCn  used,  there  being  nothing  to  indi- 
cate that  their  attendance  could  be  procured 
at  subseQuent  date  after  continuance  had 
been  granted.  Is  Inaufflclent,  —  People  v. 
Winters.    12B    Cal.    I3G,    130,    G7    Pac.    1067. 

see,    post,    it  1326-1333    and    notes. 

47.  Sane — SnbpfEna.  —  Affidavit  for  con- 
tinuance should  show  not  only  that  eKorts 
have  been  made  to  find  absent  witness,  but 
also,  if  service  of  subptcna  has  been  made 
on  him,  that  It  was  such  kind  of  service 
as  he  was  bound  to  obey,  —  People  v 
Jocelyn,    29    Cal.    662.    G6I. 

doraement. — Affidavit  for  continuance  o<. 
ground  of  absence  of  material  witness.  wh<> 
resides  out  of  county  in  which  trial  Is  had. 
Is  insufficient,  unless  It  shows  that  sub- 
prena  tor  witness,  having  indorsed  thereon 
an  order  of  trial  Judge  for  his  attendance, 
as  provided  by  section  1330,  post,  waa 
Issued. — People  v.  Lampson,  70  Cal.  204.  ZOS. 
11    Pac.    G93. 

4».  Sane— Bbbc — laanaBH  after  devar. 
nre. — Where  subprena  was  not  Issued  tor 
witness  who  lived  In  county  where  trial 
was  had  until  day  after  he  had  gone,  no 
due  diligence  Is  shown, — People  v.  Jenkins, 
G(   Cal.   4,   E. 

BO.  Saaio— Sane— Nat  aepvrd. — Aftldavit 
tor   continuance   which   merely   shows   that 
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ritr    at    othei 


cases   whei 


tBldes  In  another  county, 
had  been  placed  in  hands 
ty.  and  had  been 
rved  on  witness,  daas  not 
lllg'ence  to  entitle  defend- 
ce.— PoopU  V.  Wllllama,  J 4 


f  aavnable  dr  la  j. — G  rant- 
continuance  in  criminal 
'hich  must  be  left  to  dls- 
court,  and  it  Is  only  in 
s  apparent  that  such  dls- 
n  has  not  been  wisely  eierclaed  that 
will   reverse   Its  action.     Where  sec- 


.ntlni 


Is 


for 


for 


iU.  It  should  b' 
Bonable  certalnt] 
to  juriadfctlon  i 


^Application 

for  contlnl 

lance 

Is   addressed 

largely    to   dis 

crotlon   of 

trial 

court:    when 

application  is 

reluaed,  dt 

tclalon 

,   will   not  be 

disturbed    upoi 

.    in    view    of 

facia  and   clrci 

trial 

court  abuaed 

Totn 

.an.    IJB    Cal. 

IJJ.    13*,    6T    Pac,    61.      S( 

iple    V.    Fong 

Chung.  B  Cal. 

App.   68T.   1 

31    Pa. 

:,   105. 

recusing   contl 

:ouance.   a* 

le    par 

a.    6,    1.    this 

BS.     In   a   p; 

roaecutlon 

ror   n 

lurder.    it    Is 

not  an  abuse  of  discretion  to  deny  an 
application  of  the  defendant  tor  a  continu- 
ance of  the  trial,  baaed  upon  the  ground 
of  the  absence  of  a  witneaa  to  prove- hla 
alleged  allbl.  whera  the  application  was 
made  after  the  trial  had  commenced  and 
proceeded  to  the  extent  of  Impaneling  a 
Jury,  and  It  Is  shown  by  the  record  that 
the  defendant  did  produce  the  testimony 
of  other  wJtneaaea  to  establish  such  allbl. 
—People  V.  Fonchette,  3D  Cal.  App.  3»3,  IBS 
Pac.    138. 

B4.  Same — Abnae  •(,  whal  ■•  nat.— Atll- 
davits  for  continuance  which  merely  show 
unauccessfal  search  for  absent  witneaaea. 
and  do  not  name  whereabouts  of  any  of 
them,  except  one,  who  Is  stated  upon  In- 
formation and  belief  to  be  somewhere  In 
Mexico,  and  do  not  show  that  attendance 
of  any  one  of  them  would  or  could  be 
procured  within  any  reaeonable  time,  or  at 
all.  not  aufflclent  to  establish  an  abuse  of 
discretion  In  denylnR  motion.— People  ». 
Wade,    lis   Cal,   B72,   673,  SO   Pac.    m 

».     Base — ADPllcatlsa    br   Prmn^^    >(aa>— 
Postponement   o(    trial  at    request      "/  OF' 
ecutlon.  to  enable  It  to  procure    „     "i*     ,    , 
of  It.  witnesses.  Is  not  abuse  of^HeP-'f  [ 
—People    V.    Treadwell,    «»    Cal        ^\       f^^ 
Aro.    Cr.    Hep.    1B3.    10   Pac.    SOj     k\^^  ^S^- 

M.     Same  —  Flnt  aPwHenn,^  % 

there  la  aufflclent  showing  at  ;  S 
of  testimony  of  absent  wltn^  ' 
apparent  lack  of  dlllg-enco  la 


cure  either  attendance  or  depositions,  affi- 
davit (or  continuance,  particularly  If  It  ba 
flrst  application,  should  be  granted. — Peo- 
ple V.  McCrory.  41  Cal.   4B8,   481. 

ST.  Same— No  reaaoaable  caaae  to  bc- 
Ileve  wltaeas  will  attend.— Continuance  Is 
properly  refused  where  nearly  one  year  has 
elapaed  between  date  of  Indictment  and 
date  of  trial,  and  Importance  of  testimony 


dofen 


■  know 
hlB 


vlng  that  further  postponen 
'e  their  attendance. — Peop) 
114    Cal.    116,    SM.    46    Pac. 


SS.  Dotr  at  ea«r4.— Materiality  of  evi- 
dence ofCered  to  be  proven  by  absent  wlt- 
nessea  being  shown.  It  Is  duty  of  court.  In 
absence  of  evidence  lending  to  dlscredll 
or  throw  suspicion  upon  application  to 
postpone  cause,  to  afford  defendant  reason- 
able time  to  procure  attendance  of  his  wlt- 
nesses.- People  v.  Dlas,    t   Cat.    148,    IBO. 

SS.  PBCllIre  fr«K  Jaattee. — AlTldavIt  for 
continuance  on  ground  of  absence  of  wit- 
ness la  properly  denied  where  counter- 
amdavlt  ahowa  that  abaent  witness  la  fugi- 
tive from  Justice,  and  can  not  properly  be 
produced  within  reasonable  time. — People 
V.    Cleveland,     48    Cal,     BTi.    B7S. 


•ral — Wber 


aoad    fntth     sf    appIlcatlVB- 


I    Francisc 


.ugh    Sac- 


day  of  trial  he  passed  thro 
:nto,  place  of  trial,  without  calling  at 
to  see  defendant,  and  fact  to  which 
'as  expected  to  testify  was  auch  that 
IS  Improbable  that  any  other  witnesses 
within    county    could    have    had    knowledge 


there 


suspicion 


;nded    i 


igiy   1 


on  good  faith  of  appllcs- 
iduce  belief  that  It  was  In- 
!or  delay,  application  was 
ed. — People    V.    Mortimer.    46 


immt — TeallBoay 

I.  —  Where  absi 
^d  to  testify  that 
t's  employ,  was  a 


eaHlndletlBC     4*- 


testlfled  that  r 
night  of  murt 
own     family.—: 
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thre«  d&ys,  and  InslructlnE  Jurr  to  return 
to  court  In  that  time,  allowing  them  to 
return  to  their  homes  and  there  remain  un- 
til  expiration  ot  continuance,  is  an  abuea 
of  diBcretlOQ,  entltllnK  defendant  to  new 
trial.— People  v.  Dlnamore.  102  Cal.  181,  3E3, 
3«  Pac.  6E1. 

•3.  Sane — Depseltton  to  ke  taken. — 
After  Jury  haa  been  aelected  and  aworn  to 
try  cBHC,  and  after  evidence  haa  been  intro- 
duced OR  behalf  of  prosecution,  no  cause 
being  shown  why  application  waa  not  made 
sooner,  there  la  no  error  In  refualne  to 
grant  motion  for  continuance  on  ground 
that  material  wltneas  who  had  been  aub- 
pcenaed   was   absent,   it   being   ahown    that 

made  by  defendant  to  have  his  deposition 
talten. — People  v.  Beam,  SB  Cal,  Sl>4,  3se. 
G  Pac.  911;  People  r.  Logan,  133  CaL  414, 
4ie.  M  Pac.  «6. 

M.  Same  —  iBtlBattoa  of  n^Ttrr.— 
Where  application  la  flrat  application  for 
continuance,  and  IB  based  on  defendant's 
affidavit  that  his  wife,  who  was  under 
subpoena,  and  was  material  witness,  by 
whom  h«  could  prove  ot  her  own  knowl- 
edge that  defendant  did  not  commit  or 
participate  In  alleged  offense,  and  that  he 
had  no  knowledse  ot  It  until  after  it  had 
been  perpetrated,  and  that  she  waa  only 
person  by  whom  he  could  prove  any  of 
these  tacts;  that  she  was  sick,  and  that 
ahe  was  taken  sick  two  or  three  days  be- 
fore trial,  and  that  ha  could  not  safely 
proceed  in  her  absence,  and  that  in  month 
she  would  be  able  to  attend,  and  aald  af- 
fidavit was  accompanied  by  certificate  of 
two  physicians  In  corroboration,  and  by 
oath  of  defendant's  counsel  that  she  would 
give  testimony  outlined  by  defendant. 
there  la  an  abuse   of  discretion   In  refusing 


is 


>  issue 


for  * 


either  party,  neither  ot  whom  requested 
such  attachment.  District  attorney  should 
have  caused  her  to  be  produced  In  court, 
and  thus  save  case  from  injury  worked  by 
court's  refusal  to  grant  continuance. — Peo- 
ple v.  Plyler.  121  Cal.  l«a,  lee,  Gl  Pac.  S53. 

of  witness  being  shown,  and  It  being  fur- 
ther shown  that  his  testimony  Is  material, 
and  the  only  testimony  on  the  point  for  the 
defendant,  there  being  no  objection  to  the 
sufficiency  ot  the  showing,  refusal  ot  con- 
tinuance is  error,  even  though  prosecution 
oners  to  adrnlt  all  of  his  testimony  which 
Is  material. — People  v.  Fong  Chung,  E  Cal. 
App.    EST,    91    Pac.    lOE. 

««.  Materiality  ot  teatlnvar  —  Amdavit 
KPat  Btate  facta.— Affi  da  vita  tor  continu- 
ance must  show  that  tacts  which  defendant 
expected  to  prove  by  absent  witness  were 
matcriaL- People    v.    Mellon.    40    CaL    t*8. 


«1.  Affidavit  tor  continuance  on  ground 
of  absence  of  wltneas  should  distinctly 
state  tacts  to  which  absent  witness  would 
testify,- People    v.    Ah    Fat,    4«    Cal.    81.    BS. 

as.  Same — Court  ts  iadge  •(. — Affidavit 
which  does  not  set  out  facts  intended  to 
be  proved  by  defendant  so  that  court 
might  Judge  ot  materlalty  of  his'  testimony. 
Is  Insufficient.- People  v.  Baker.  1  Cal.  401, 
405. 

«8.  Sane— Faet  bo  <c(e>ae.— Upon  trial 
for  murder,  it  is  no  ground  for  continuance 
that  a  witness  waa  absent  who  could  tes- 
tify that  defendant  and  deceased  had 
friendly  conversation  day  before  killing, 
where  such  fact.  If  sworn  to.  would  be  no 
defense,  aa  it  was  proven  by  other  wlt- 
nessea  that  defendant  threatened  to  kill 
deceased  few  minutes  prior  to  actual  kill- 
ing.—People   T.    Williams,    41    Cal.    144.    141. 

aloa  •€  itVeiuc. — Upon  charge  ot  rape, 
where  prosecuting  witness,  large,  strong 
girl  of  fourteen  years  of  age,  claimed  that 
rape  was  committed  while  she  was  sleep- 
ing with  wife  o(  defendant,  motion  for 
continuance  upon  ground  that  defendant's 
wife  was  sick  should  be  granted,  in  view 
of  importance  ot  evidence.  —  People  v. 
Logan,   111  Cal.  414,   41E.   G«  Pac.  St. 

Tl.  Motlan  for  aew  trii 
be  obtaiaed — Upon  motior 
upon    ground    of   denial   ot 


by 


reason    of    facts    i 

which   it   waa   Intimated   that   witness   had 

covered,  and  Judge  expressed  willingness 
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ght    to 
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d   reason   given   to 

obtaining 
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elyn,    39    Ca 

.    SS2,    G63 

73.     Up 

al,    where 

defendant    contends 

that 

erred    Ir 

Ing    him 

by    reaso. 

of    absen 

es. 

procure   affidavits   o 

wltne 

a  69 

upon   BucI 

show    Iha 

they 

ould 

testify   to 

red   to   be 

by   them.— Peo- 
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Lacey.  23 

Cal.   589 

690 

T3.     Offer    to     admit    teatlmsay    ot 
llailBarr     eaaailiiatlOB. — Defendant     is 

prejudiced   by  denial  of  his  appllcatloi 


.   takei 


rellmlni 


Bltior 


waa  offered  by  people  to  be  Introduced  in 
evidence,  and  witness  could  not  have  been 
produced  within  reasonable  time. — People 
V.    Cleveland.    49   Cal.    S77,    679. 

74.  FromlBe  of  wltaeaa  to  attend. — Affi- 
davit for  continuance,  merely  stating  that 
witness  had  promised  to  be  in  attendance. 
does  not  show  that  some  legal  means  had 
been  taken  to  procure  his  evidence,  and  la 
insufficient. — People  v.  Balcer,  1  Cal.  403. 
4  OS. 

7K.  Saaie — Reliance  en.- Where  defend- 
to  attend  trial,  and  deeming  it  Important 
that  they  should  testify  In  person  at  trial, 
he  had  omitted  to  take  their  depositions, 
but  could  procure  them  before  another 
(rial,    and    witnesses   rsslda    beyond    Juris- 
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diction  of  court,  continuance  should  be 
Kranted. — People  v.  Brown,  it  Cal.  103,  103. 

7*.  Same — ShowlDK  mot  •■<■(!««(, — It  le 
no  sround  for  continuance  that  material 
wEtnesa  of  applicant  is  in  another  county 
In  this  state,  where  applicant  has  taken 
no  BtGPS  to  procure  his  deposition,  becauas 
he  saw  witness  several  weeks  before  and 
witness  promised  to  be  present  at  trial. — 
LlEhtner  v.  Menzel.  SG  Cat.  «5>,   4G>. 

TT.  TestlBoaT  at  CoFBcr  trial  admitted. 
— Defendant  is  not  prejudiced   by  denial   of 


>,  wher 


of  will 


former  trial  was  read  in   evidence  a 
diligence    Is    not    shown. — People    V.    Lanr, 
14Z   Cal.    *S2,    tSS.    TB    Pac.    332. 

T&  TesHioaBr  br  ««■■■»  Isslo  n  —  Whea 
■at  to  fee  taken. — Defendant  is  entitled  to 
continuance  to  enable  him  to  obtain  per- 
sona! attendance  of  his  witnesses  at  trial, 
if  same  can  be  obtained  without  unreason- 
able delay,  and  when  an  absent  witness 
is  called,  and  it  is  shown  that  his  pereonal 
attendance  can  be  procured  without  such 
unreasonable  delay,  statutory  mode  of  lalc- 
ins  testimony  of  wltnese  by  commission 
ought  not  to  be  forced  upon  defendant 
against  his  will,  under  penalty  of  going 
to  trial  without  It. — People  v.  Dodge,  18 
Cal.   i*B,  448. 

Ae  t*  caauiinatlaa  at  wltaesBra  eandl- 
tlaaallr,  see,  post.  ttl>3G-JS46  and  notes. 

A*  tD  exaMlaatlon  of  wltaeHcs  oa  cosi- 
bIhIvb,    see.    post,     |I  ItlS-lIS:. 

n.  Wltneaa  afterwards  rrodaeed— De- 
fendant   Is    not    prejudiced    by    denial    of 

produced   at    trial.  —  People    v.   Brown,    Gt> 
Cat.   34G,  SS3. 

III.  COUNSEL  AB8ENT.  OTHER 
ENGAGEMENTS,  ETC. 
M.  Atteadanee  l>  other  eoort.— Party 
has  no  absolute  right  to  continuance  be- 
cause of  absence  of  his  attorney,  who  is 
engaged  In  trial  of  case  In  another  court. 
but   it   la   within   sound   discretion   of   trial 

Baumberger    v.    ArO.    9S    Cal.    2(1,    282,    11 
Pac.  5S, 


ssion   of   1 


who  ia  In 
legislature,  1b  no 
[ronnd  for  continuance,  unless  it  appears 
that  his  engagement  as  attorney  was  made 
before  commencement  of  session  of  legis- 
lature.— People  T.  Ooldenaon,  T«  Cal.  328, 
=48.   1»   Pac.   1«1. 

SI.  Attoraeya  resldlB*  at  distance. — 
There  Is  no  error  in  refusing  continuance 
on  ground  that  applicant  was  informed  by 
his  attorneys  several  weeks  before  trial 
'"  tried  "t^  ""*■ 
reeld  «t  K"" 
itten^- 


;    that   such    atti 


procu 


Mensel.    »f    Cal.    4SI.   4E9. 
S3.     Centnspt   af  csBasel. 


I. — Where  de- 
ired  in  court 
I    thereby    in- 


84.     lBtuleatl*B  af   eo 

fendant'a  sole  attorney 
In  Intoxicated  condition. 
curred  penalty  for  coi 
ordered  Into  custody  of  sherifT,  and  another 
attorney  appointed  as  counsel  for  defend- 
ant, it  Is  in  discretion  of  court  to  allow 
newly  appointed  counsel  reasonable  time 
for  preparation  and  to  refuse  continuance; 
and  where  its  action  was  not  arbitrary,  Its 
dlBcrelion  will  not  be  interfered  with  upon 
appeal.  —  People  v.  Warren,  ISO  Cal.  fiTS, 
680.    03    Pac.    87. 

sa.  PreparatlaB  for  trUI.— There  Is  no 
abuse  of  discretion  in  refusing  continuance 
of  trial  of  one  charged  with  murder  upon 
ground  that  attorney  appointed  to  defend 
had  recently  come  into  case  and  desired 
time  to  familiarise  himself  with  facts,  but 
did  not  support  motion  by  affidavit  or  other 
written  evidence,  and  defendant's  counsel 
practically  had  continuance  of  five  days 
during  impanelment  of  jury,  and  before 
trial  began,  to  prepare  for  trial  upon  Its 
merits. — People  T.  Ward,  IDE  Cal.  33G,  SIT. 
30  Pac.  33. 

As  to  coatlaaaBcc  ob  Kroand  of  ssrprtae. 
Eeaerally,  see  Kerr's  Cyc.  Code  Civ.  Proc. 
<3d   ed.>.    I  GOG   and  note. 

MBSCL— It    Is 


itlon    of    trif 

sn  ground   that   prior 

nsel  were  such  as   tr 


discretion  is  shown,  action  of  court  will 
not  be  Interfered  with. — People  t.  Collins. 
TB    Cal.    411,    412.    17    Pac.    430. 

87.  Same— SBbse^oeBl  employmeBt  In 
elvil  eaiM.— It  is  no  ground  for  continuance 
that  one  of  defendant's  counsel  was  ab- 
sent, engaged  in  trying  civil  case  In  which 
he  became  employed  after  criminal  case 
had  been  set  for  trial,  and  there  was  no 
certainty  that  civil  case  would  be  called 
within  several  months  after  motion  was 
made. — People  v.  Qoldenson,  TO  Cal.  323,  341, 


)  Pac.  131. 

SecBrlBB   addltt 


lonttni 


appointed    by 


:    of    t 


gel. 


affidavit  merely  stating  that  defendant 
mother  was  endeavoring  to  negotiate  fi 
the  services  of  additional  attorney,  wi 
properly  denied. — People  v.  Putman,  ]; 
Cal.    258.    261.    SI    Pac.    0(1. 

8>.     Slrknesa      of      eoBHscI. — Absence 
lel  for  defense,  on  ground  ol  sickness. 


lufflclei 


>ntlnt 


e  in 


rim- 


It  would  not  only 
hardship,  but  total  denial  of  Justice.  If 
some  sudden  accident  or  Indiapositlon  over 
which  defendant  had  no  control  had  de- 
prived him  of  counsel  so  as  to  compel  him 
to   go    to   trial  without  at   least  atlordlng 
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him  Bumclent  time   to  employ  other  coun- 

fore   grand    Jury    are    introduced    at    trial. 

sel    and    prepare    tor    hlH    defense.— People 

defendant  is   not  entitled   to  poBtponemenl. 

V.    Loeran.    4    Cal.    188.    190. 

as    matter    of    right,    upon    mere    allegation 

1  104S   and   note. 

ponement    on    ground    of    surprise,    applica- 

tion   should    be    supported    by    affidavit,    or 

IV.     SURPRISE. 

M.     ASdaTit   tor   eaBllBBaBce   en   imliad 

priee.   in   absence   of  which   motion   should 

be  denied.— People  v.  Symonds,  SS  Cal.  348. 

319,    SB4. 

People   V.   Jocelrn,   3»  Cal.  662,   B84. 

94.     Objection  to  introduction  of  the  tes- 

timony of  a  witneaa  examined  before  grand 

KFiiBd  Jnry.— Defendant  la  entitled  to  poat- 

jury,  whoBB  name  is  not  Indorsed  upon   the 

indictment,  muat  be  taken  promptly,  other- 

did   not    testify    before    grand    Jury,    and 

wise   the   objection   will  be   waived.— People 

whose   name   la   not   indorsed   upon   indict- 

v.   Lopei,    26    Cal.    112;    People    v.    King.    28 

ment,    If    such    testimony    nperatea    as    eur- 

Cal.    265,    272;    People    v.    Jocelyn,    29    Pac. 

prlae   to   him.— People   v.    Preeland,   6   Cal. 

E62;    State    v.    Anderaon,    10    Ore.    462. 

Sfi.    99. 

m.     Same- Waiver      at     objeetloa      that 

92.     Same— Andavll— Skoald    ahow    frhat. 

name    of    witness    eiamlned    before    grand 

—In  order  to  obtain  continuance  on  ground 

Jury     la    not    Indorsed     on     the    Indictment 

of  surprise,   where   witneaa    Is   examined    by 

returned    by     pleading    to     the    indictment'. 

Advantage    of   the   omlaalon    must    be    taken 

on     indictment,     affidavit    muBt     show     that 

by   the   defendant   before  entering  his   plea. 

testimony     oC    witnoaa     introduced     aKalnst 

by    submitting    a    motion    to    aet    aside    the 

his     objection      was     not     true. — People     v. 

Indictment.— People  v.   Thlede.   11   Utah   241, 

Jocelyn,  2S   Cal.   662,   664. 

2T6,     39     Pac.     837,     846,     citing     People     V. 

Symonds,    22  Cal.    S49;    People    v.    LKipes.    2S 

right. — Where   witnesses   not  examined    be- 

Cal. 112;  People  y.  Jocelyn,  29  Cal.  542. 

§  1053.  STTBSTITUTION  OF  JUDGES  IN  OBHONAI.  ACTIOHS.  If  after 
the  CO  mm  en  cement  of  the  trial  of  a  criminal  action  or  proceeding  the  judge 
.shall  die,  become  ill,  or  for  any  other  reason  be  unable  to  proceed  with  the 
trial,  any  other  judge  of  the  superior  court  in  and  for  the  county,  or  city  and 
county,  in  which  the  case  is  pending  may  proceed  with  and  finish  the  trial ;  or, 
if  there  be  no  other  judge  of  such  superior  court,  then  the  clerk  or  sheriff  shall 
adjourn  the  court  and  continue  the  case  from  day  to  day,  until  such  time  as  the 
governor  shall  designate  a  judge  of  the  superior  court  from  some  other  county 
to  proceed  with  and  complete  the  trial,  or  until  such  time  as,  by  stipulation  in 
writing  between  the  district  attorney  and  the  attorney  for  the  defendant, 
filed  with  the  clerk,  a  judge  shall  be  agreed  upon  by  them  to  complete  said 
trial.  The  judge  authorized  by  the  provisions  of  this  section  to  proceed  with 
and  complete  the  trial  shall  have  the  same  power,  authority  and  jurisdiction 
as  if  the  trial  had  been  commenced  before  such  judge. 

HIatory:     Enacted  March  14,  1911.  Stats,  and  AmdU.  1911,  p.  3SS. 

dnrlas      trial. —        substituted,    on    stipulation   of    the    parties; 

the  statute  does  not  make  it  necessary  to 

Bubslilute    another   Judge    from    the    same 

-  People    V.   L4chtensteiD.   1>   CaL 


laase      of     Jud^cea 
■he  Judge  trying  a 
Ick  and  unable  to  proceed  with  the 
106S  of  the  Penal  Code  author- 


lies   a   Judge   from   another   county    1 


App.  S92,   125   Pac.  891. 
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